Beforethe
UNITED STATESCOPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of:
Docket No. 2011-1

Determination of Rates and Terms for CRB PSS/Satellite 11
Preexisting Subscription Services and
Satellite Digital Audio Radio Services

SECOND REVISED PROPOSED RATESAND TERMS OF SOUNDEXCHANGE, INC.

Pursuant to 37 C.F.R. § 351.4(b)(3), SoundExchange, Inc. (“SoundExchange”) proposes
the rates and terms set forth herein for digital audio transmissions made by Preexisting Satellite
Digital Audio Radio Services as defined in 17 U.S.C. § 114(j)(10) (“SDARS”) and Preexisting
Subscription Services as defined in 17 U.S.C. § 114(j)(11) (“PSS”) under the statutory license
provided by 17 U.S.C. § 114, together with the making of ephemeral recordings necessary to
facilitate such transmissions under the statutory license provided by 17 U.S.C. § 112(e) during
the period January 1, 2013 through December 31, 2017.

l. ROYALTY RATES
A. SDARS
1. PERCENTAGE RATES

For all licensed transmissions and related ephemeral recordings by an SDARS,

SoundExchange requests royalty rates that are a percentage of “Gross Revenues” as set forth

below:



Year Percentage

2013 12%
2014 14%
2015 16%
2016 18%
2017 20%

[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012.]
2. DEFINITION OF GROSS REVENUES
SoundExchange proposes that the foregoing percentages be applied to a royalty base
determined by the following definition of Gross Revenues:

(1) Gross Revenues shall mean revenues recognized by the Licensee in accordance with
GAAP from the operation of an SDARS in the U.S., and shall be comprised of the
following:

(1) All subscription, activation, subscription-related and other revenues recognized
by Licensee from fees paid or payable by or for U.S. subscribers to Licensee’s
SDARS with respect to any and all services provided by the Licensee to such
subscribers, unless excluded by paragraph (3) below;

(i1) Licensee’s advertising revenues, or other revenues from sponsors, if any,
attributable to advertising on channels of Licensee’s SDARS in the U.S. other
than those that use only incidental performances of sound recordings, less
advertising agency and sales commissions attributable to advertising revenues
included in Gross Revenues; and

(ii1) Revenues attributable to the sale, lease or other distribution of equipment
and/or other technology for use by U.S. subscribers to receive or play the SDARS
service, including any shipping and handling fees therefor.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) through
(ii1) of the definition of “Gross Revenues” to which Licensee is entitled but which are
paid to a parent, subsidiary or division of Licensee.

(3) To the extent otherwise included by paragraph (1), Gross Revenues shall exclude:

(1) Royalties paid to Licensee by persons other than subscribers, advertisers and
sponsors for intellectual property rights;

(i1) Revenues from the sale of phonorecords and digital phonorecord deliveries
sold by Licensee (but not any affiliate fees or other payments by a third party for
advertising of downloads sold by a third party);



(ii1) Sales and use taxes; and
(iv) Revenues recognized by Licensee for the provision of —

(A) Data services (e.9., weather, traffic, destination information,
messaging, sports scores, stock ticker information, extended program
associated data, video and photographic images, and such other telematics
and/or data services as may exist from time to time, but not transmission
of sound recording data), when such services are provided on a standalone
basis (i.e., priced separately from Licensee’s SDARS, and offered at the
same price both to subscribers to Licensee’s SDARS and persons who are
not subscribers to Licensee’s SDARS);

(B) Channels, programming, products and/or other services provided
outside of the United States; and

(C) Separately licensed services, including webcasting, interactive
services, transmissions to business establishments, and audio services
bundled with television programming and subject to the rates provided in
part 383, when such services are provided on a standalone basis (i.e.,
priced separately from Licensee’s SDARS, and offered at the same price
both to subscribers to Licensee’s SDARS and persons who are not
subscribers to Licensee’s SDARS).
[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012.]
3. DIRECT LICENSE ADJUSTMENT
The record in this proceeding indicates that the magnitude of Sirius XM’s direct license
usage is so small as to make it unnecessary to accommodate such usage in the rate structure.’
The record also gives significant reason for doubt that the SDARS are capable of administering
accurately an adjustment in statutory royalty payments for directly-licensed usage. To date, the

magnitude of Sirius XM’s error in computing such usage has been greater than the usage itself.

If such an adjustment is permitted, copyright owners and performers have every reason to fear

! See SoundExchange PFOF at VI.B.1 (Sirius XM has asserted direct license usage is 4-6%, but
it is at most about 2%, and there are indications it may be well less than 1%).
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that they will be significantly and systematically underpaid.> Accordingly, SoundExchange
proposes that there be no adjustment in statutory royalty payments for directly-licensed usage.
If the Judges determine that an adjustment in statutory royalty payments for directly-
licensed usage should be provided notwithstanding the foregoing, SoundExchange proposes that
the payable statutory royalty amount be determined by reducing the product of the percentage
rate and Gross Revenues (as defined above) by a percentage approximating the value of the
directly-licensed usage that is calculated with reference to the proportion of performances on
corresponding channels of the SDARS’ webcasting service for which an SDARS relies upon
direct licenses rather than the statutory license (the “Direct License Share™).’ Specifically, in
such a case SoundExchange would propose to calculate the Direct License Share using Internet
webcast data to approximate relative listenership to directly-licensed recordings and other
recordings, as follows:
e For each month, identify the Internet webcast music channels offered by the Licensee
that directly correspond to music channels offered on its SDARS that are capable of
being received on all models of Sirius radio, all models of XM radio or both? (the

“Reference Channels™).

2 1d. At Judge Roberts’ request, and after taking nearly a month to prepare it, Sirius XM
submitted a “Play Share Analysis” that systematically inflated the play share of direct licensors.
See SoundExchange’s Motion to Strike the Play Share Analysis from the Rebuttal Testimony of
Ronald H. Gertz, David Frear, and Roger Noll (filed August 9, 2012). Sirius XM eventually
conceded that its Play Share Analysis was so unreliable that it withdrew the analysis and every
reference to it from the testimony of its witnesses. Sirius XM’s Response Mooting
SoundExchange’s Motion to Strike the Play Share Analysis from the Rebuttal Testimony of
Ronald H. Gertz, David Frear and Roger Noll (filed August 9, 2012) (“the process is simply too
complicated”).

3 If the Judges determine that a direct license adjustment should be implemented in this manner,
it would be improper also to include such an adjustment in the definition of Gross Revenues.

* The references to legacy Sirius radios and XM radios are necessary because Sirius XM has
recently introduced models of Sirius XM radios that are capable of receiving additional satellite
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e For each month, divide the Internet performances of directly-licensed recordings on
the Reference Channels by the total number of Internet performances of all recordings
on the Reference Channels to determine the Direct License Share.

The foregoing assumes that the Reference Channels constitute a large majority of the music
channels offered on the SDARS and are generally representative of the music channels offered
on the SDARS. SoundExchange understands this to be true of the Internet webcast music
channels offered by Sirius XM today. A Direct License Share adjustment would not be available
if Sirius XM were to change its offerings so that this condition was no longer true.

If the Judges adopt this Direct License Share adjustment or any other adjustment to
royalty payments or Gross Revenues based on usage of particular sound recordings, the record in
this proceeding demonstrates that, for accurate payment of copyright owners and performers, it
will be important for SoundExchange to be able to understand on a current basis what sound
recordings the Licensee believes to be excludable for purposes of calculating such an adjustment.
Accordingly, in such a case, SoundExchange proposes that, as a condition to taking such an
adjustment, the Licensee be required to notify SoundExchange monthly of each copyright owner
from which the Licensee claims to have a direct license and each sound recording that the
Licensee believes to be excludable. SoundExchange would be permitted to disclose such
information as reasonably necessary for it to confirm whether a claimed direct license exists and

claimed sound recordings are properly excludable.

channels that most Sirius XM subscribers cannot receive, because most subscribers have legacy
radios. Lys WRT at SX Ex. 224-RP, p. 3, SX Trial Ex. 240. Using as Reference Channels these
channels that can be received by only relatively few subscribers would overweight their content
in the proposed proxy.



4. ALLOCATION BETWEEN SECTION 112 AND 114

SoundExchange proposes that the combined Section 112/114 royalty described above be

allocated 5% to Section 112 and 95% to Section 114.
[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012 and the
participants stipulation of May 24, 2012.]

S. EPHEMERAL ROYALTY MINIMUM FEE

Pursuant to 17 U.S.C. § 112(e)(3) and (4), SoundExchange proposes that an SDARS pay

an annual, nonrefundable minimum fee of $100,000 creditable to ephemeral royalty payments.
[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012 and the
participants stipulation of May 24, 2012.]
B. PSS
1. PERCENTAGE RATES
For all licensed transmissions and related ephemeral recordings by a PSS,

SoundExchange requests royalty rates that are a percentage of “Gross Revenues” as set forth

below:
Year Percentage
2013 15%
2014 20%
2015 25%
2016 35%
2017 45%

[Note: Thisisconsistent with SoundExchange's proposal of July 2, 2012.]

2. TREATMENT OF NON-ARM’SLENGTH TRANSACTIONS

To ensure that a PSS pays a reasonable royalty when it derives Gross Revenues from

transactions between the PSS and a customer that are not at arm’s length (i.e., the customer is an

owner of equity or capital interests in the PSS or has any other relationship with the PSS such
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that the PSS and customer do not do business with respect to the provision of music service as if
they were independent, unrelated parties), SoundExchange proposes that, notwithstanding
Section 1 above, the royalty payable by a PSS for transmissions through such a customer (a
“Partner”) shall not be less than the product of multiplying such Partner’s total number of
subscribers to the PSS’ programming by the PSS’ average per-subscriber royalty payment for
transmissions through such PSS’ top five highest-paying customers that are not Partners (based
on total payment).
3. DEFINITION OF GROSS REVENUES
SoundExchange proposes that the foregoing percentages be applied to a royalty base
determined by the definition of Gross Revenues presently set forth in 37 C.F.R. § 382.2(e)
(although SoundExchange proposes relocating that definition within the applicable regulations
and adjusting internal cross references accordingly).
[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012.]
4. ALLOCATION BETWEEN SECTION 112 AND 114
SoundExchange proposes that the combined Section 112/114 royalty described above be
allocated 5% to Section 112 and 95% to Section 114.
[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012 and the
participants stipulation of May 24, 2012.]
5. MINIMUM FEE
SoundExchange proposes that a PSS pay an annual, nonrefundable minimum fee of
$100,000 creditable to all its statutory royalty payments, in the manner presently set forth in 37
C.F.R. § 382.2(c) (subject to technical and conforming changes in the regulation setting forth

such arrangement).



[Note: Thisisconsistent with SoundExchange’s proposal of July 2, 2012 and the
participants stipulation of May 24, 2012.]
. TERMS

Except as set forth above, SoundExchange proposes that the terms currently set forth in
37 C.F.R. Part 382 for the most part be continued, subject to generally technical and conforming
changes. The majority of these changes consist of conforming the PSS terms to the SDARS
terms. These changes are described in the testimony of Jonathan Bender.

SoundExchange has set forth its proposed terms (along with its proposed rates) in
proposed regulations attached hereto. Exhibit A is a clean copy of the proposed regulations, and
Exhibit B is marked to show changes from the regulations currently provided in 37 C.F.R. Part

382.
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Exhibit A
Proposed Requlations

PART 382—RATESAND TERMSFOR DIGITAL TRANSMISSIONS OF SOUND
RECORDINGS AND THE REPRODUCTION OF EPHEMERAL RECORDINGSBY
PREEXISTING SUBSCRIPTION SERVICES AND PREEXISTING SATELLITE
DIGITAL AUDIO RADIO SERVICES

Subpart A—Preexisting Subscription Services

Sec.

382.1 General.

382.2  Definitions.

382.3 Royalty fees for the digital performance of sound recordings and the making of
ephemeral recordings by preexisting subscription services.

382.4 Terms for making payment of royalty fees and statements of account.

382.5 Confidential information.

382.6 Verification of royalty payments.

382.7 Verification of royalty distributions.

382.8 Unclaimed funds.

Subpart B—Preexisting Satellite Digital Audio Radio Services

382.10 General.

382.11 Definitions.

382.12 Royalty fees for the public performance of sound recordings and the making of
ephemeral recordings.

382.13 Terms for making payment of royalty fees and statements of account.

382.14 Confidential information.

382.15 Verification of royalty payments.

382.16 Verification of royalty distributions.

382.17 Unclaimed funds.

Authority: 17 U.S.C. 112(e), 114 and 801(b)(1).

Subpart A—Preexisting Subscription Services

§382.1 General.

(a) This subpart establishes rates and terms of royalty payments for the public performance of
sound recordings by nonexempt preexisting subscription services in accordance with the
provisions of 17 U.S.C. 114, and the making of Ephemeral Recordings in connection with the

public performance of sound recordings by nonexempt preexisting subscription services in
accordance with the provisions of 17 U.S.C. 112(e).
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(b) Upon compliance with 17 U.S.C. 114 and the terms and rates of this subpart, nonexempt
preexisting subscription services may engage in the activities set forth in 17 U.S.C. 114(d)(2).

(c) Upon compliance with 17 U.S.C. 112(e) and the terms and rates of this subpart, nonexempt
preexisting subscription services may engage in the activities set forth in 17 U.S.C. 112(e)
without limit to the number of ephemeral phonorecords made.

§382.2 Definitions.
For purposes of this subpart, the following definitions shall apply:

Collective is the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 2013-2017 license period, the Collective is SoundExchange, Inc.

Copyright Owners are sound recording copyright owners who are entitled to royalty payments
made under this subpart pursuant to the statutory licenses under 17 U.S.C. 112(e) and 114.

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission of a
public performance of a sound recording under a statutory license in accordance with 17 U.S.C.
114 and subject to the limitations specified in 17 U.S.C. 112(e).

Gross Revenues shall mean all monies derived from the operation of the programming service of
the Licensee and shall be comprised of the following:

(1) Monies received by Licensee from Licensee’s carriers and directly from residential U.S.
subscribers for Licensee’s programming service;

(i1) Licensee’s advertising revenues (as billed), or other monies received from sponsors, if any,
less advertising agency commissions not to exceed 15% of those fees incurred to a recognized
advertising agency not owned or controlled by Licensee;

(ii1) Monies received for the provision of time on the programming service to any third party;

(iv) Monies received from the sale of time to providers of paid programming such as
infomercials;

(v) Where merchandise, service, or anything of value is received by Licensee in lieu of cash
consideration for the use of Licensee’s programming service, the fair market value thereof or
Licensee’s prevailing published rate, whichever is less;

(vi) Monies or other consideration received by Licensee from Licensee’s carriers, but not
including monies received by Licensee’s carriers from others and not accounted for by
Licensee’s carriers to Licensee, for the provision of hardware by anyone and used in connection
with the programming service;
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(vii) Monies or other consideration received for any references to or inclusion of any product or
service on the programming service; and

(viii) Bad debts recovered regarding paragraphs (1)(i) through (vii) of this definition.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) through (viii) of
this definition to which Licensee is entitled but which are paid to a parent, subsidiary, division,
or affiliate of Licensee, in lieu of payment to Licensee but not including payments to Licensee’s
carriers for the programming service. Licensee shall be allowed a deduction from “Gross
Revenues” as defined in paragraph (1) of this definition for affiliate revenue returned during the
reporting period and for bad debts actually written off during reporting period.

Licensee means any preexisting subscription service as defined in 17 U.S.C. 114(j)(11).

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and (C),
and the parties identified in 17 U.S.C. 114(g)(2)(D).

Qualified Auditor is a Certified Public Accountant.

§382.3 Royalty feesfor the digital performance of sound recordings and the making of
ephemeral recordings by preexisting subscription services.

(a)(1) Commencing January 1, 2013, and continuing through December 31, 2017, the monthly
royalty fee to be paid by a Licensee for the public performance of sound recordings pursuant to
17 U.S.C. 114 and the making of any number of Ephemeral Recordings to facilitate such
performances pursuant to 17 U.S.C. 112(e) shall be a percentage of monthly Gross Revenues
resulting from residential services in the United States as follows: for 2013, 15%; for 2014, 20%;
for 2015, 25%; for 2016, 35%; and for 2017, 45%.

(2) Notwithstanding paragraph (a)(1) of this section, when the Licensee derives Gross Revenues
from a Non-Arms’ Length Transaction, the royalty payable by the Licensee for transmissions
through the relevant carrier for the month shall not be less than the product of multiplying such
carrier’s total number of Subscribers for the month by the Licensee’s Large Carrier Average Per-
Subscriber Royalty Payment for the month. For purposes of this paragraph (a)(2):

(1) A “Non-Arms’ Length Transaction” is a transaction between the Licensee and a carrier that is
an owner of equity or capital interests in the Licensee or that has any other relationship with the
Licensee such that the Licensee and carrier do not do business with respect to the Licensee’s
programming service as if they were independent, unrelated parties.

(i1) A carrier’s “Subscribers” are persons authorized to receive the Licensee’s programming
service through the carrier.

(ii1) A Licensee’s “Large Carrier Average Per-Subscriber Royalty Payment” for a month is an
amount determined as follows:
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(D) Identify the five carriers making the largest payments to the Licensee that are included in
Licensee’s Gross Revenues for the month, other than pursuant to Non-Arms’ Length
Transactions.

(IT) Determine the Licensee’s Gross Revenues for the month reasonably allocable to such
carriers in the aggregate, including all Gross Revenues payable directly by such carriers and any
Gross Revenues payable by third parties (e.g., advertisers) reasonably allocable to provision of
Licensee’s programming service to such carrier’s Subscribers.

(IIT) Determine the total number of Subscribers to such carriers in the aggregate for the month.

(IV) Divide the allocated portion of Gross Revenues determined in paragraph (a)(2)(iii)(II) of
this section by the number of Subscribers determined in paragraph (a)(2)(iii)(III) of this section
to yield the Licensee’s average per-subscriber Gross Revenues from such carriers.

(V) Multiply the average per-subscriber Gross Revenues determined in paragraph (a)(2)(ii1)(IV)
of this section by the percentage applicable under paragraph (a)(1) of this section for the month
to yield the Licensee’s Large Carrier Average Per-Subscriber Royalty Payment for the month.

(b) Each Licensee making digital performances of sound recordings pursuant to 17 U.S.C. 114
and Ephemeral Recordings pursuant to 17 U.S.C. 112(e) shall make an advance payment of
$100,000 per year, payable no later than January 20th of each year. The annual advance payment
shall be nonrefundable, but the royalties due and payable for a given year or any month therein
under paragraph (a) of this section shall be recoupable against the annual advance payment for
such year; Provided, however, that any unused annual advance payment for a given year shall
not carry over into a subsequent year.

(c) The royalty payable under 17 U.S.C. 112(e) for the making of phonorecords used by the
Licensee solely to facilitate transmissions for which it pays royalties as and when provided in
this subpart shall be included within, and constitute 5% of, the total royalties payable under 17
U.S.C. 112(e) and 114.

(d) A Licensee shall pay a late fee of 1.5% per month, or the highest lawful rate, whichever is
lower, for any payment and/or statement of account received by the Collective after the due date.
Late fees shall accrue from the due date until payment and the statement of account are received.

§382.4 Termsfor making payment of royalty fees and statements of account.

(a) Payment to the Collective. A Licensee shall make the royalty payments due under §382.3 to
the Collective.

(b) Timing of payment. A Licensee shall make any payments due under §382.3 on a monthly
basis on or before the 45th day after the end of each month for that month.

(c) Satements of Account. Licensees shall submit monthly statements of account on a form
provided by the Collective. A statement of account shall contain the following information:
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(1) Such information as is necessary to calculate the accompanying royalty payments;

(2) The name, address, business title, telephone number, facsimile number (if any), electronic
mail address and other contact information of the person to be contacted for information or
questions concerning the content of the statement of account;

(3) The signature of a duly authorized officer or representative of the Licensee;
(4) The printed or typewritten name of the person signing the statement of account;
(5) The date of signature;

(6) The title or official position held in relation to the Licensee by the person signing the
statement of account;

(7) A certification of the capacity of the person signing; and
(8) A statement to the following effect:

I, the undersigned officer or representative of the Licensee, have examined this statement of
account and hereby state that it is true, accurate, and complete to my knowledge after reasonable
due diligence.

(d) Distribution of royalties. (1) The Collective shall promptly distribute royalties received from
Licensees to Copyright Owners and Performers, or their designated agents, that are entitled to
such royalties. The Collective shall only be responsible for making distributions to those
Copyright Owners, Performers, or their designated agents who provide the Collective with such
information as is necessary to identify the correct recipient. The Collective shall distribute
royalties on a basis that values all performances by a Licensee equally based upon the
information provided under the reports of use requirements for Licensees contained in §370.3 of
this chapter.

(2) If the Collective is unable to locate a Copyright Owner or Performer entitled to a distribution
of royalties under paragraph (c)(1) of this section within 3 years from the date of payment by a
Licensee, such royalties shall be handled in accordance with §382.8.

(e) Retention of records. Books and records of a Licensee and of the Collective relating to
payments of and distributions of royalties shall be kept for a period of not less than the prior 3
calendar years.

§382.5 Confidential information.
(a) Définition. For purposes of this subpart, “Confidential Information” shall include the
statements of account and any information contained therein, including the amount of royalty

payments, and any information pertaining to the statements of account reasonably designated as
confidential by the Licensee submitting the statement.
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(b) Exclusion. Confidential Information shall not include documents or information that at the
time of delivery to the Collective are public knowledge. The party claiming the benefit of this
provision shall have the burden of proving that the disclosed information was public knowledge.

(c¢) Use of Confidential Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) Disclosure of Confidential Information. Access to Confidential Information shall be limited
to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection
and distribution of royalty payments hereunder and activities related thereto, for the purpose of
performing such duties during the ordinary course of their work and who require access to the
Confidential Information;

(2) An independent and Qualified Auditor, subject to an appropriate confidentiality agreement,
who is authorized to act on behalf of the Collective with respect to verification of a Licensee’s
statement of account pursuant to §382.15 or on behalf of a Copyright Owner or Performer with
respect to the verification of royalty distributions pursuant to §382.16;

(3) Copyright Owners and Performers, including their designated agents, whose works have been
used under the statutory licenses set forth in 17 U.S.C. 112(e) and 114 by the Licensee whose
Confidential Information is being supplied, subject to an appropriate confidentiality agreement,
and including those employees, agents, attorneys, consultants and independent contractors of
such Copyright Owners and Performers and their designated agents, subject to an appropriate
confidentiality agreement, for the purpose of performing their duties during the ordinary course
of their work and who require access to the Confidential Information; and

(4) In connection with future proceedings under 17 U.S.C. 112(e) and 114 before the Copyright
Royalty Judges, and under an appropriate protective order, attorneys, consultants and other
authorized agents of the parties to the proceedings or the courts.

(e) Safeguarding of Confidential Information. The Collective and any person identified in
paragraph (d) of this section shall implement procedures to safeguard against unauthorized
access to or dissemination of any Confidential Information using a reasonable standard of care,
but no less than the same degree of security used to protect Confidential Information or similarly
sensitive information belonging to the Collective or person.

§382.6 Verification of royalty payments.

(a) General. This section prescribes procedures by which the Collective may verify the royalty
payments made by a Licensee.
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(b) Frequency of verification. The Collective may conduct a single audit of a Licensee, upon
reasonable notice and during reasonable business hours, during any given calendar year, for any
or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than once.

(c) Notice of intent to audit. The Collective must file with the Copyright Royalty Judges a notice
of intent to audit a particular Licensee, which shall, within 30 days of the filing of the notice,
publish in the Federal Register a notice announcing such filing. The notification of intent to audit
shall be served at the same time on the Licensee to be audited. Any such audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
parties.

(d) Acquisition and retention of report. The Licensee shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Collective shall retain the report of the verification for a period of
not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor has
a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of the
auditor, prejudice the investigation of such suspected fraud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or employee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relating to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the auditor to
remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Collective shall pay the cost of the verification
procedure, unless it is finally determined that there was an underpayment of five (5) percent or
more, in which case the Licensee shall, in addition to paying the amount of any underpayment,
bear the reasonable costs of the verification procedure.

§382.7 Verification of royalty distributions.

(a) General. This section prescribes procedures by which any Copyright Owner or Performer
may verify the royalty distributions made by the Collective; Provided, however, that nothing
contained in this section shall apply to situations where a Copyright Owner or Performer and the
Collective have agreed as to proper verification methods.

(b) Frequency of verification. A Copyright Owner or Performer may conduct a single audit of the
Collective upon reasonable notice and during reasonable business hours, during any given
calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to
audit more than once.
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(c) Notice of intent to audit. A Copyright Owner and Performer must file with the Copyright
Royalty Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing
of the notice, publish in the Federal Register a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and retention of report. The Collective shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Copyright Owner or Performer requesting the verification
procedure shall retain the report of the verification for a period of not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected fraud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Copyright Owner or Performer requesting the
verification procedure shall pay the cost of the procedure, unless it is finally determined that
there was an underpayment of five (5) percent or more, in which case the Collective shall, in
addition to paying the amount of any underpayment, bear the reasonable costs of the verification
procedure.

§382.8 Unclaimed funds.

If the Collective is unable to identify or locate a copyright owner or performer who is entitled to
receive a royalty distribution under this subpart, the Collective shall retain the required payment
in a segregated trust account for a period of 3 years from the date of distribution. No claim to
such distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. 114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of any
State.
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Subpart B—Preexisting Satellite Digital Audio Radio Services
Authority: 17 U.S.C. 112(e), 114, 804(b)(3).
§382.10 General.

(a) Scope. This subpart establishes rates and terms of royalty payments for the public
performance of sound recordings in certain digital transmissions by Licensees in accordance with
the provisions of 17 U.S.C. 114, and the making of Ephemeral Recordings by Licensees in
accordance with the provisions of 17 U.S.C. 112(e), during the period from January 1, 2013,
through December 31, 2017.

(b) Legal compliance. Licensees relying upon the statutory licenses set forth in 17 U.S.C. 112(¢)
and 114 shall comply with the requirements of those sections, the rates and terms of this subpart,
and any other applicable regulations.

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this subpart, the rates and terms of any license agreements entered into by
Copyright Owners and Licensees shall apply in lieu of the rates and terms of this subpart to
transmission within the scope of such agreements.

§382.11 Definitions.
For purposes of this subpart, the following definitions shall apply:

Collectiveis the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 2013-2017 license period, the Collective is SoundExchange, Inc.

Copyright Owners are sound recording copyright owners who are entitled to royalty payments
made under this subpart pursuant to the statutory licenses under 17 U.S.C. 112(e) and 114.

[Note: Thefollowing definition of “ Directly-Licensed Recording” isbracketed becauseit is
proposed only if the Judges determinethat an adjustment in statutory royalty payments
for directly-licensed usage should be provided notwithstanding the significant reason for
doubt that the SDARS ar e capable of administering any such adjustment accur ately.]

[Directly-Licensed Recording is a sound recording for which the Licensee has previously
obtained a license of all relevant rights from the Copyright Owner of such sound recording.]

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission of a
public performance of a sound recording under a statutory license in accordance with 17 U.S.C.

114 and subject to the limitations specified in 17 U.S.C. 112(e).

GAAP shall mean generally accepted accounting principles in effect from time to time in the
United States.
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Gross Revenues. (1) Gross Revenues shall mean revenues recognized by the Licensee in
accordance with GAAP from the operation of an SDARS in the U.S., and shall be comprised of
the following:

(i) All subscription, activation, subscription-related and other revenues recognized by Licensee
from fees paid or payable by or for U.S. subscribers to Licensee’s SDARS with respect to any
and all services provided by the Licensee to such subscribers, unless excluded by paragraph (3)
below;

(i1) Licensee’s advertising revenues, or other revenues from sponsors, if any, attributable to
advertising on channels of Licensee’s SDARS in the U.S. other than those that use only
incidental performances of sound recordings, less advertising agency and sales commissions
attributable to advertising revenues included in Gross Revenues; and

(ii1) Revenues attributable to the sale, lease or other distribution of equipment and/or other
technology for use by U.S. subscribers to receive or play the SDARS service, including any
shipping and handling fees therefor.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) through (iii) of
the definition of “Gross Revenues” to which Licensee is entitled but which are paid to a parent,
subsidiary or division of Licensee.

(3) To the extent otherwise included by paragraph (1), Gross Revenues shall exclude:

(1) Royalties paid to Licensee by persons other than subscribers, advertisers and sponsors for
intellectual property rights;

(i1) Revenues from the sale of phonorecords and digital phonorecord deliveries sold by Licensee
(but not any affiliate fees or other payments by a third party for advertising of downloads sold by
a third party);

(ii1) Sales and use taxes; and
(iv) Revenues recognized by Licensee for the provision of —

(A) Data services (e.g., weather, traffic, destination information, messaging, sports scores, stock
ticker information, extended program associated data, video and photographic images, and such
other telematics and/or data services as may exist from time to time, but not transmission of
sound recording data), when such services are provided on a standalone basis (i.e., priced
separately from Licensee’s SDARS, and offered at the same price both to subscribers to
Licensee’s SDARS and persons who are not subscribers to Licensee’s SDARS);

(B) Channels, programming, products and/or other services provided outside of the United
States; and
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(C) Separately licensed services, including webcasting, interactive services, transmissions to
business establishments, and audio services bundled with television programming and subject to
the rates provided in part 383, when such services are provided on a standalone basis (i.e., priced
separately from Licensee’s SDARS, and offered at the same price both to subscribers to
Licensee’s SDARS and persons who are not subscribers to Licensee’s SDARS).

Licensee is a person that has obtained a statutory license under 17 U.S.C. 114, and the
implementing regulations, to make transmissions over a preexisting satellite digital audio radio
service, and has obtained a statutory license under 17 U.S.C. 112(e), and the implementing
regulations, to make Ephemeral Recordings for use in facilitating such transmissions.

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and (C),
and the parties identified in 17 U.S.C. 114(g)(2)(D).

Qualified Auditor is a Certified Public Accountant.

SDARS means the preexisting satellite digital audio radio services as defined in 17 U.S.C.
114()(10).

§382.12 Royalty feesfor the public performance of sound recordings and the making of
ephemeral recordings.

[Note: Thebracketed language at the end of Subsection (a) below is proposed for inclusion
only if the Judges deter minethat inclusion of Subsection (d) isnecessary.]

(a) In general. The monthly royalty fee to be paid by a Licensee for the public performance of
sound recordings pursuant to 17 U.S.C. 114(d)(2) and the making of any number of ephemeral
phonorecords to facilitate such performances pursuant to 17 U.S.C. 112(e) shall be a percentage
of monthly Gross Revenues as follows: for 2013, 12%; for 2014, 14%; for 2015, 16%:; for 2016,
18%; and for 2017, 20%|[, except that the royalty fee so determined may be reduced by the Direct
License Share as described in paragraph (d) of this section].

(b) Ephemeral recordings. The royalty payable under 17 U.S.C. 112(e) for the making of
phonorecords used by the Licensee solely to facilitate transmissions for which it pays royalties as
and when provided in this subpart shall be included within, and constitute 5% of, the total
royalties payable under 17 U.S.C. 112(e) and 114.

(c) Ephemeral recordings minimum fee. Each Licensee making Ephemeral Recordings pursuant
to 17 U.S.C. 112(e) shall make an advance payment of $100,000 per year, payable no later than
January 20th of each year. The annual advance payment shall be nonrefundable, but the
Ephemeral Recordings royalties due and payable for a given year or any month therein under
subsections (a) and (b) shall be recoupable against the annual advance payment for such year;
Provided, however, that any unused annual advance payment for a given year shall not carry
over into a subsequent year.
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[Note: Thefollowing Subsection (d) isbracketed becauseit is proposed only if the Judges
determinethat an adjustment in statutory royalty paymentsfor directly-licensed usage
should be provided notwithstanding the significant reason for doubt that the SDARS are
capable of administering any such adjustment accur ately.]

[(d) Direct license share. The percentage of monthly Gross Revenues royalty fee specified in
paragraph (a) of this section may be reduced by a percentage as set forth in this paragraph
(referred to herein as the “Direct License Share”).

(1) Subject to paragraph (d)(3) of this section, for each month, the Direct License Share is
the result of dividing the Internet Performances of Directly-Licensed Recordings on the
Reference Channels by the total number of Internet Performances of all sound recordings
on the Reference Channels.

(2) For purposes of paragraph (d)(1) of this section:

(1) A “Performance” is each instance in which any portion of a sound recording is
publicly performed to a listener within the United States by means of a digital audio
transmission or retransmission (e.g., the delivery of any portion of a single track from a
compact disc to one listener) but excluding an incidental performance that both:

(A) Makes no more than incidental use of sound recordings including, but not limited to,
brief musical transitions in and out of commercials or program segments, brief
performances during news, talk and sports programming, brief background performances
during disk jockey announcements, brief performances during commercials of sixty
seconds or less in duration, or brief performances during sporting or other public events;
and

(B) Other than ambient music that is background at a public event, does not contain an
entire sound recording and does not feature a particular sound recording of more than
thirty seconds (as in the case of a sound recording used as a theme song).

(i1) The “Reference Channels” are Internet webcast channels offered by the Licensee that
directly correspond to channels offered on the Licensee’s SDARS that are capable of
being received on all models of Sirius radio, all models of XM radio or both, and on
which the programming consists primarily of music.

(3) A direct license share adjustment as described in paragraph (d) of this section is
available to a Licensee only if —

(1) the reference channels constitute a large majority of the music channels offered on the
Licensee’s SDARS and are generally representative of the music channels offered on the

Licensee’s SDARS; and

(i1) the Licensee timely provides the relevant information required by § 382.13(h).]
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§382.13 Termsfor making payment of royalty feesand statements of account.

(a) Payment to the Collective. A Licensee shall make the royalty payments due under §382.12 to
the Collective.

(b) Designation of the Collective. (1) Until such time as a new designation is made,
SoundExchange, Inc., is designated as the Collective to receive statements of account and royalty
payments from Licensees due under §382.12 and to distribute such royalty payments to each
Copyright Owner and Performer, or their designated agents, entitled to receive royalties under 17
U.S.C. 112(e) or 114.

(2) If SoundExchange, Inc. should dissolve or cease to be governed by a board consisting of
equal numbers of representatives of Copyright Owners and Performers, then it shall be replaced
by a successor Collective upon the fulfillment of the requirements set forth in paragraph (b)(2)(i)
of this section.

(1) By a majority vote of the nine Copyright Owner representatives and the nine Performer
representatives on the SoundExchange board as of the last day preceding the condition precedent
in paragraph (b)(2) of this section, such representatives shall file a petition with the Copyright
Royalty Judges designating a successor to collect and distribute royalty payments to Copyright
Owners and Performers entitled to receive royalties under 17 U.S.C. 112(e) or 114 that have
themselves authorized the Collective.

(i1) The Copyright Royalty Judges shall publish in the Federal Register within 30 days of receipt
of a petition filed under paragraph (b)(2)(i) of this section an order designating the Collective
named in such petition.

(c) Monthly payments. A Licensee shall make any payments due under §382.12 on a monthly
basis on or before the 45th day after the end of each month for that month. All payments shall be
rounded to the nearest cent.

(d) Late payments and statements of account. A Licensee shall pay a late fee of 1.5% per month,
or the highest lawful rate, whichever is lower, for any payment and/or statement of account
received by the Collective after the due date. Late fees shall accrue from the due date until
payment and the statement of account are received by the Collective.

(e) Satements of account. Any payment due under §382.12 shall be accompanied by a
corresponding statement of account. A statement of account shall contain the following
information:

(1) Such information as is necessary to calculate the accompanying royalty payments;

(2) The name, address, business title, telephone number, facsimile number (if any), electronic

mail address and other contact information of the person to be contacted for information or
questions concerning the content of the statement of account;
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(3) The signature of a duly authorized officer or representative of the Licensee;
(4) The printed or typewritten name of the person signing the statement of account;
(5) The date of signature;

(6) The title or official position held in relation to the Licensee by the person signing the
statement of account;

(7) A certification of the capacity of the person signing; and
(8) A statement to the following effect:

I, the undersigned officer or representative of the Licensee, have examined this statement of
account and hereby state that it is true, accurate, and complete to my knowledge after reasonable
due diligence.

(f) Distribution of royalties. (1) The Collective shall promptly distribute royalties received from
Licensees to Copyright Owners and Performers, or their designated agents, that are entitled to
such royalties. The Collective shall only be responsible for making distributions to those
Copyright Owners, Performers, or their designated agents who provide the Collective with such
information as is necessary to identify the correct recipient. The Collective shall distribute
royalties on a basis that values all performances by a Licensee equally based upon the
information provided under the reports of use requirements for Licensees contained in §370.4 of
this chapter.

(2) If the Collective is unable to locate a Copyright Owner or Performer entitled to a distribution
of royalties under paragraph (f)(1) of this section within 3 years from the date of payment by a
Licensee, such royalties shall be handled in accordance with §382.17.

(g) Retention of records. Books and records of a Licensee and of the Collective relating to
payments of and distributions of royalties shall be kept for a period of not less than the prior 3
calendar years.

[Note: Theneed for the following subsection (h) will depend on the Judges' resolution of
disputed issuesin the proceeding, and the language may need to be tailored to the
resolution of thoseissues. If the Judges adopt the Direct License Share adjustment in
§382.12(d) above or any other mechanism per mitting the Licensee to adjust itsroyalty
payments or Gross Revenues based on usage of particular sound recordings (including the
current definition of Gross Revenues, which Sirius XM asserts per mits such adjustments,
although SoundExchange disagrees), it will be important to accurate administration of the
statutory licensesto include a validation mechanism like this subsection (h). However, the
bracketed reference below to “ other adjustment” isnot necessary within the context of
SoundExchange' srate proposal, because no such adjustment is contemplated by
SoundExchange'srate proposal.]
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(h) Notification of exclusions. As a condition to a Licensee’s taking a Direct License Share
adjustment as described in § 382.12(d) [or any other adjustment to royalty payments or Gross
Revenues based on usage of particular sound recordings], by no later than the due date for the
relevant payment under § 382.13(c), the Licensee must provide the Collective a list of each
Copyright Owner from which the Licensee claims to have a direct license of rights to Directly-
Licensed Recordings that is in effect for the month for which the payment is made, and of each
sound recording as to which the Licensee takes such an adjustment (identified by featured artist
name, sound recording title, and International Standard Recording Code (ISRC) number or,
alternatively to the ISRC, album title and copyright owner name). Notwithstanding § 382.14, the
Collective may disclose such information as reasonably necessary for it to confirm whether a
claimed direct license exists and claimed sound recordings are properly excludable.

§382.14 Confidential information.

(a) Definition. For purposes of this subpart, “Confidential Information” shall include the
statements of account and any information contained therein, including the amount of royalty
payments, and any information pertaining to the statements of account reasonably designated as
confidential by the Licensee submitting the statement.

(b) Exclusion. Confidential Information shall not include documents or information that at the
time of delivery to the Collective are public knowledge. The party claiming the benefit of this
provision shall have the burden of proving that the disclosed information was public knowledge.

(c¢) Use of Confidential Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) Disclosure of Confidential Information. Access to Confidential Information shall be limited
to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection
and distribution of royalty payments hereunder and activities related thereto, for the purpose of
performing such duties during the ordinary course of their work and who require access to the
Confidential Information;

(2) An independent and Qualified Auditor, subject to an appropriate confidentiality agreement,
who is authorized to act on behalf of the Collective with respect to verification of a Licensee’s
statement of account pursuant to §382.15 or on behalf of a Copyright Owner or Performer with
respect to the verification of royalty distributions pursuant to §382.16;

(3) Copyright Owners and Performers, including their designated agents, whose works have been
used under the statutory licenses set forth in 17 U.S.C. 112(e) and 114 by the Licensee whose
Confidential Information is being supplied, subject to an appropriate confidentiality agreement,
and including those employees, agents, attorneys, consultants and independent contractors of
such Copyright Owners and Performers and their designated agents, subject to an appropriate
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confidentiality agreement, for the purpose of performing their duties during the ordinary course
of their work and who require access to the Confidential Information; and

(4) In connection with future proceedings under 17 U.S.C. 112(e) and 114 before the Copyright
Royalty Judges, and under an appropriate protective order, attorneys, consultants and other
authorized agents of the parties to the proceedings or the courts.

(e) Safeguarding of Confidential Information. The Collective and any person identified in
paragraph (d) of this section shall implement procedures to safeguard against unauthorized
access to or dissemination of any Confidential Information using a reasonable standard of care,
but no less than the same degree of security used to protect Confidential Information or similarly
sensitive information belonging to the Collective or person.

§382.15 Verification of royalty payments.

(a) General. This section prescribes procedures by which the Collective may verify the royalty
payments made by a Licensee.

(b) Frequency of verification. The Collective may conduct a single audit of a Licensee, upon
reasonable notice and during reasonable business hours, during any given calendar year, for any
or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than once.

(c) Notice of intent to audit. The Collective must file with the Copyright Royalty Judges a notice
of intent to audit a particular Licensee, which shall, within 30 days of the filing of the notice,
publish in the Federal Register a notice announcing such filing. The notification of intent to audit
shall be served at the same time on the Licensee to be audited. Any such audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
parties.

(d) Acquisition and retention of report. The Licensee shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Collective shall retain the report of the verification for a period of
not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor has
a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of the
auditor, prejudice the investigation of such suspected fraud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or employee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relating to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the auditor to
remedy promptly any factual errors or clarify any issues raised by the audit.
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(g) Costs of the verification procedure. The Collective shall pay the cost of the verification
procedure, unless it is finally determined that there was an underpayment of 10% or more, in
which case the Licensee shall, in addition to paying the amount of any underpayment, bear the
reasonable costs of the verification procedure.

§382.16 Verification of royalty distributions.

(a) General. This section prescribes procedures by which any Copyright Owner or Performer
may verify the royalty distributions made by the Collective; Provided, however, that nothing
contained in this section shall apply to situations where a Copyright Owner or Performer and the
Collective have agreed as to proper verification methods.

(b) Fregquency of verification. A Copyright Owner or Performer may conduct a single audit of the
Collective upon reasonable notice and during reasonable business hours, during any given
calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to
audit more than once.

(c) Notice of intent to audit. A Copyright Owner and Performer must file with the Copyright
Royalty Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing
of the notice, publish in the Federal Register a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and retention of report. The Collective shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Copyright Owner or Performer requesting the verification
procedure shall retain the report of the verification for a period of not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected fraud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Copyright Owner or Performer requesting the
verification procedure shall pay the cost of the procedure, unless it is finally determined that
there was an underpayment of 10% or more, in which case the Collective shall, in addition to
paying the amount of any underpayment, bear the reasonable costs of the verification procedure.
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§382.17 Unclaimed funds.

If the Collective is unable to identify or locate a Copyright Owner or Performer who is entitled to
receive a royalty distribution under this subpart, the Collective shall retain the required payment
in a segregated trust account for a period of 3 years from the date of distribution. No claim to
such distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. 114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of any
State.
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Exhibit B
Proposed Regulations M arked Against Current Requlations

PART 382—RATESAND TERMSFOR DIGITAL TRANSMISSIONS OF SOUND
RECORDINGS AND THE REPRODUCTION OF EPHEMERAL RECORDINGSBY
PREEXISTING SUBSCRIPTION SERVICES AND PREEXISTING SATELLITE
DIGITAL AUDIO RADIO SERVICES

Subpart A—Preexisting Subscription Services

Sec.

382.1 General.

382.2  Definitions.

382.3 Royalty fees for the digital performance of sound recordings and the making of
ephemeral phenereeordsrecordings by preexisting subscription services.

3823382.4  Terms for making payment of royalty fees-382-4——Cenfidentialinformation and
statements of account.

382.5 Vertfication-of statements-ofaceount-=Confidential information.

382.6  Verification of royalty payments.

382.7 Unknewn-eopyrightewners:Verification of royalty distributions.
382.8 Unclaimed funds.

Subpart B—Preexisting Satellite Digital Audio Radio Services

382.10 General.

382.11 Definitions.

382.12 Royalty fees for the public performance of sound recordings and the making of
ephemeral recordings.

382.13 Terms for making payment of royalty fees and statements of account.

382.14 Confidential information.

382.15 Verification of royalty payments.

382.16 Verification of royalty distributions.

382.17 Unclaimed funds.

Authority: 17 U.S.C. 112(e), 114 and 801(b)(1).
Subpart A—Preexisting Subscription Services
§382.1 General.

(a) This subpart establishes rates and terms of royalty payments for the public performance of
sound recordings by nonexempt preexisting subscription services in accordance with the

provisions of 17 U.S.C. H4d)}2);114, and the making of ephemeral phonorecordsEphemeral
Recordings in connection with the public performance of sound recordings by nonexempt

preexisting subscription services in accordance with the provisions of 17 U.S.C. 112(e).
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(b) Upon compliance with 17 U.S.C. 114 and the terms and rates of this subpart, nonexempt
preexisting subscription services may engage in the activities set forth in 17 U.S.C. 114(d)(2).

(c) Upon compliance with 17 U.S.C. 112(e) and the terms and rates of this subpart, nonexempt
preexisting subscription services may engage in the activities set forth in 17 U.S.C. 112(e)
without limit to the number of ephemeral phonorecords made.

8 382.2 Definitions.

For purposes of this subpart, the following definitions shall apply:

Callective is the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 2013—2017 license period, the Collective is SoundExchange, Inc.

Copyright Owners are sound recording copyright owners who are entitled to royalty payments
made under this subpart pursuant to the statutory licenses under 17 U.S.C. 112(¢e) and 114.

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission of a
public performance of a sound recording under a statutory license in accordance with 17 U.S.C.
114 and subject to the limitations specified in 17 U.S.C. 112(e).

Gross Revenues shall mean all monies derived from the operation of the programming service of
the Licensee and shall be comprised of the following:

(1) Monies received by Licensee from Licensee’s carriers and directly from residential U.S.
subscribers for Licensee’s programming service;

(ii) Licensee’s advertising revenues (as billed), or other monies received from sponsors, if any,
less advertising agency commissions not to exceed 15% of those fees incurred to a recognized
advertising agency not owned or controlled by Licensee;

ii1) Monies received for the provision of time on the programming service to any third party;

(iv) Monies received from the sale of time to providers of paid programming such as

infomercials;

(v) Where merchandise, service, or anything of value is received by Licensee in lieu of cash
consideration for the use of Licensee’s programming service, the fair market value thereof or
Licensee’s prevailing published rate, whichever is less;

(vi) Monies or other consideration received by Licensee from Licensee’s carriers, but not
including monies received by Licensee’s carriers from others and not accounted for by
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Licensee’s carriers to Licensee, for the provision of hardware by anyone and used in connection
with the programming service;

(vii) Monies or other consideration received for any references to or inclusion of any product or
service on the programming service; and

viii) Bad debts recovered regarding paragraphs (1)(1) through (vii) of this definition.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) through (viii) of
this definition to which Licensee is entitled but which are paid to a parent, subsidiary, division,
or affiliate of Licensee, in lieu of payment to Licensee but not including payments to Licensee’s
carriers for the programming service. Licensee shall be allowed a deduction from “Gross
Revenues” as defined in paragraph (1) of this definition for affiliate revenue returned during the
reporting period and for bad debts actually written off during reporting period.

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and (C),
and the parties identified in 17 U.S.C. 114(g)(2)(D).

Qualified Auditor is a Certified Public Accountant.

§3822382.3 Royalty feesfor thedigital performance of sound recordings and the making
of ephemer al phonerecordsr ecordings by preexisting subscription services.

(a)(1) Commencing January 1, 2008;2013, and continuing through December 31, 2044
Eieensee’s2017, the monthly royalty fee to be paid by a Licensee for the public performance of
sound recordings pursuant to 17 U.S.C. 114¢(e)¢2) and the making of any number of ephemeral
phenereeordsEphemeral Recordings to facilitate such performances pursuant to 17 U.S.C. 112(e)
shall be 7-25%a percentage of suchicensee’s-monthly gressrevenuesGross Revenues resulting
from residential services in the United States as follows: for 2013, 15%; for 2014, 20%:; for
2015, 25%; for 2016, 35%; and for 2017, 45%.

2) Notwithstanding paragraph (a)(1) of this section, when the Licensee derives Gross Revenues
from a Non-Arms’ Length Transaction, the royalty payable by the Licensee for transmissions
through the relevant carrier for the month shall not be less than the product of multiplying such
carrier’s total number of Subscribers for the month by the Licensee’s Large Carrier Average Per-
Subscriber Royalty Payment for the month. For purposes of this paragraph (a)(2):

(1) A “Non-Arms’ Length Transaction” is a transaction between the Licensee and a carrier that is
an owner of equity or capital interests in the Licensee or that has any other relationship with the
Licensee such that the Licensee and carrier do not do business with respect to the Licensee’s
programming service as if they were independent, unrelated parties.

(ii) A carrier’s “Subscribers” are persons authorized to receive the Licensee’s programming
service through the carrier.
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(iii) A Licensee’s “Large Carrier Average Per-Subscriber Royalty Payment” for a month is an

amount determined as follows:

(I) Identify the five carriers making the largest payments to the Licensee that are included in

Licensee’s Gross Revenues for the month, other than pursuant to Non-Arms’ Length
Transactions.

(II) Determine the Licensee’s Gross Revenues for the month reasonably allocable to such
carriers in the aggregate, including all Gross Revenues payable directly by such carriers and any
Gross Revenues payable by third parties (e.g., advertisers) reasonably allocable to provision of
Licensee’s programming service to such carrier’s Subscribers.

III) Determine the total number of Subscribers to such carriers in the aggregate for the month.

(IV) Divide the allocated portion of Gross Revenues determined in paragraph (a)(2)(iii)(II) of
this section by the number of Subscribers determined in paragraph (a)(2)(iii)(I1I) of this section
to yield the Licensee’s average per-subscriber Gross Revenues from such carriers.

(V) Multiply the average per-subscriber Gross Revenues determined in paragraph (a)(2)(iii)(IV)

of this section by the percentage applicable under paragraph (a)(1) of this section for the month
to yield the Licensee’s Large Carrier Average Per-Subscriber Royalty Payment for the month.

(eb) Each Licensee making digital performances of sound recordings pursuant to 17 U.S.C.
114¢d)2) and ephemeral phonerecordsEphemeral Recordings pursuant to 17 U.S.C. 112(e) shall
make an advance payment of $100,000 per year, payable no later than January 20th of each year.
The annual advance payment shall be nonrefundable, but the royalties due and payable for a
given year or any month therein under paragraphsparagraph (a)-and-(b) of this section shall be
recoupable against the annual advance payment for such year; Provided, however, that any
unused annual advance payment for a given year shall not carry over into a subsequent year.

(c) The royalty payable under 17 U.S.C. 112(e) for the making of phonorecords used by the
Licensee solely to facilitate transmissions for which it pays royalties as and when provided in
this subpart shall be included within, and constitute 5% of, the total royalties payable under 17
U.S.C. 112(e) and 114.

(d) A Licensee shall pay a late fee of 1.5% per month, or the highest lawful rate, whichever is
lower, for any payment and/or statement of account received_by the Collective after the due date.
Late fees shall accrue from the due date until payment isand the statement of account are
received.
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§3823382.4 Termsfor making payment of royalty fees and statements of account.

(a) Payment to the Collective. AHA Licensee shall make the royalty payments shal-be-madedue

under §382.3 to the Collective-destgnated-for-the-collection-and-distribution-ef royaltiesfor the
20082012 time pertodwhich-shall- be SoundExchange.
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(b) Timing of payment. Paymentshall-be-made-on-the-forty—fifthA Licensee shall make any
payments due under §382.3 on a monthl;g basis on or before the 45th day after the end of each

month for that month:
feesareset.

(c)_Satements of Account. Licensees shall submit monthly statements of account on a form
provided by the Collective. A statement of account shall contain the following information:

(1) Such information as is necessary to calculate the accompanying royalty payments;

(2) The name, address, business title, telephone number, facsimile number (if any), electronic
mail address and other contact information of the person to be contacted for information or
questions concerning the content of the statement of account;

(3) The signature of a duly authorized officer or representative of the Licensee;

(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) The title or official position held in relation to the Licensee by the person signing the

statement of account;

(7) A certification of the capacity of the person signing; and
(8) A statement to the following effect:

L, the undersigned officer or representative of the Licensee, have examined this statement of
account and hereby state that it is true, accurate, and complete to my knowledge after reasonable
due diligence.

(d) Distribution of royalties. (1) The Collective shall promptly distribute royalties received from

Licensees to eepyright-owners-and-performersCopyright Owners and Performers, or their
designated agents, that are entitled to such royalties. The Collective shall only be responsible for

making distributions to those eopyright-owners;performersCopyright Owners, Performers, or
their designated agents who provide the Collective with such information as is necessary to
identify the correct recipient. The Collective shall distribute royalties on a basis that values all
performances by a Licensee equally based upon the information provided under the reports of
use requirements for Licensees contained in §370.3 of this chapter.

(2) If the Collective is unable to locate a eepyright-ewnerCopyright Owner or
performerPerformer entitled to a distribution of royalties under paragraph (c)(1) of this section

within 3 years from the date of payrnent by a Llcensee such d}stﬂb&t}eﬂ—may—ﬁrst—b%a-pphed—te

ﬂetwrthstaﬂdmg—ﬂa%eemﬂmﬂ—kaw—er—statt&es—eﬁaﬂy—&ate o¥alt1es shall be handled in accordanc
with §382.8.
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(e) Retention of records. Books and records of a Licensee and of the Collective relating to
payments of and distributions of royalties shall be kept for a period of not less than the prior 3
calendar years.

8§3824382.5 Confidential infor mation-and-statements-of-account.

(a) Definition. For purposes of this subpart, eenfidentialinformation”Confidential Information”
shall include the statements of account_and any information contained therein, including the
amount of royalty payments, and any information pertaining to the statements of account

reasonablx de51gnated as conﬁdentlal by the ﬂeﬂaeemﬁ{—pre%s&ﬂg—s&bseﬂp&eﬂ—seﬁe%ﬁ}mg

(b) Exclusion. Confidential Information shall not include documents or information that at the
time of delivery to the Collective are public knowledge. The party claiming the benefit of this
provision shall have the burden of proving that the disclosed information was public knowledge.

(c) Use of Confidential Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) : e Hoer HEo-to-Hh , rmentsDisclosure of
Confidential Infor matl on. Access to Conﬁdentlal Inforrnatlon shall be limited to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection

and distribution of royalty payments hereunder and act1V1t1es érreeﬂy—rel-&ted—here%e—whe—are—ﬁe{

wherelated thereto for the purpose of performmg such dutles durlng the ordmary course of
employment;their work and who require access to the recerdsrandConfidential Information;

(2) An independent and gue

eepsyﬁght—ewler—er—perfem&g—&mst—bmg guahﬁed AudltorE sublect to an aggrogrlat
confidentiality agreement, who is authorized to act on behalf of the interested-copyright
ewnersCollective with respect to the-verification-of theroyalty payments-verification of a
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Licensee’s statement of account pursuant to §382.15 or on behalf of a Copyright Owner or
Performer with respect to the verification of royalty distributions pursuant to §382.16;

(3) Copyright ewners-and-performersOwners and Performers, including their designated agents,
whose works have been used under the statutory licenses set forth in 17 U.S.C. 112(e) and 1145

by the Licensee whose Confidential Information is being supplied, er-agents-thereef,-subject to
an approprlate Conﬁdentlahty agreement preﬂded—that—th%se}eeeﬂﬁdentral—mfefmaﬂeﬂ—that

aeeempaﬂy—reyal—t{y'—paments nd mcludmg those emgloxees2 agentsg attorne;gs2 consultants and
independent contractors of such Copyright Owners and Performers and their designated agents,
subject to an appropriate confidentiality agreement, for the purpose of performing their duties

during the ordinary course of their work and who require access to the Confidential Information;
and

(4) In connection with future proceedings under 17 U.S.C. 112(e) and 114 before the Copyright
Royalty Judges, and under an appropriate protective order, attorneys, consultants and other
authorized agents of the parties to the proceedings or the courts.

(e) Safeguarding of Confidential Information. The Collective erand any person identified in
paragraph (d) of th1s sectron shall 1mp1ement procedures to safeguard al-l—eeﬁﬁdeﬁtr-al—ﬁﬁaﬁeral

statements—ef—aeeeﬂﬁt— garnst unauthorrzed access to or dlssemrnatron of any Conﬁdentral
Information using a reasonable standard of care, but no less than the same degree of security

used to protect eonfidential finanetal-and-business-informationConfidential Information or
similarly sensitive information belonging to the Collective or sueh-person.

§3825382.6 Verification of statementsof-aceountroyalty payments.

(a) General Thrs section preserlbes general—ru%es—pertammg—teth&ve&ﬁeaﬁe&eﬁth&statements

Beardgrocedures bg whrch the Collectlve may Verrfg the roxaltx anments made bx a chense

(b) Frequency of verification. Interested-partiesThe Collective may conduct a single audit of a

nonexempt-preexisting-subseription-servieeLicensee, upon reasonable notice and during
reasonable business hours, during any given calendar year, for any or all of the prior 3 calendar

years, but no calendar year shall be subject to audit more than once.

(c) Notice of intent to audit. Interested-partiesmust-submitThe Collective must file with the
Copyright Royalty Judges a notice of intent to audit a particular serviee-with-the-Copyright
ReyaltyBeardLicensee, which shall, within 30 days of the filing of the notice, publish in the
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Federal Register a notice announcing the-receipt-of-the-notice-ofintent-to-aundit-within 30-days-of
the-filine of the-interested-parties™notice—Suechsuch filing. The notification of intent to audit shall
alse-be served at the same time on the party-to-be-audited-Licensee to be audited. Any such audit
shall be conducted by an independent and Qualified Auditor identified in the notice, and shall be
binding on all parties.

retention of report. The Llcensee shall use commercrallg reasonable efforts to obtain or to

provide access to any relevant books and records maintained by third parties for the purpose of
the audit. The Collective shall retain the report of the verification for a period of threenot less

than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent auditerand Qualified Auditor, shall serve as an acceptable verification

procedure for all parties_with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor has
a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of the
auditor, prejudice the investigation of such suspected fraud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or employee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relating to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the auditor to
remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The interested-partiesrequestingthe-verification
precedureCollective shall pay fer-the cost of the verification procedure, unless an-independent

auditor-eoneludesit is finally determined that there was an underpayment of five (5) percent or
mores;, in which case;-the-serviee-which-made-the the Licensee shall, in addition to paying the
amount of any underpayment-shall, bear the reasonable costs of the verification procedure.

§382.:6382.7 Verification of royalty paymentsdistributions.
(a) General Thls section prescrlbes geﬂeral—rales—permmnﬁem%ﬁe&ﬁeaﬁe&ef—th&paﬁneﬁt—ef

Gepyﬁght—l%eyalﬁi—]%eardgrocedures bg Wthh any Cogy_rlght Owner or Performer mag Verlf;; the
royalty distributions made by the Collective; Provided, however, that nothing contained in this
section shall apply to situations where a Copyright Owner or Performer and the Collective have
agreed as to proper verification methods.

(b) Frequency of verification. Interested-partiesA Copyright Owner or Performer may conduct a
single audit of the Collective upon reasonable notice and during reasonable business hours,
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during any given calendar year, for any or all of the prior 3 calendar years, but no calendar year
shall be subject to audit more than once.

(c) Notice of intent to audit. Interested-parties-must-submitA Copyright Owner and Performer
must file with the Copyright Royalty Judges a notice of intent to audit the entity-makingthe
royalty-payment-with-the Copyright Reyalty BeardCollective, which shall, within 30 days of the
ﬁhng of the notlce2 pubhsh in the Federal Reglster a notice announcmg thereee}pt—ef—theneﬁee

; : pehsuch filing.
The notlﬁcatlon of mteres{lntent to audit shallalfse be served at the same tlme on the party-te-be

auditedCollective. Any audit shall be conducted by an independent and Qualified Auditor
identified in the notice, and shall be binding on all Copyright Owners and Performers.

(d) Retention-of records-The-interested-partyAcquisition and retention of report. The Collective
shall use commercially reasonable efforts to obtain or to provide access to any relevant books

and records maintained by third parties for the purpose of the audit. The Copyright Owner or
Performer requesting the verification procedure shall retain the report of the verification for a

period of threenot less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent auditerand Qualified Auditor, shall serve as an acceptable verification

procedure for all interested-parties_with respect to the information that is within the scope of the
audit.

(f) Consultation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected fraud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The interested-partiesCopyright Owner or Performer
requesting the verification procedure shall pay ferthe cost of the verifieatton-procedure, unless

an-independent-auditor-coneludesit is finally determined that there was an underpayment of five
(5) percent or more, in which casesthe-entity-which-made-the the Collective shall, in addition to

paying the amount of any underpayment-shal, bear the reasonable costs of the verification
procedure.

83827+ Unknown-copyright-ewners.§ 382.8 Unclaimed funds.

If the Collective is unable to identify or locate a copyright owner or performer who is entitled to
receive a royalty distribution under this subpart, the Collective shall retain the required payment
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in a segregated trust account for a period of 3 years from the date of distribution. No claim to
such distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. 114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of any
State.
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Subpart B—Preexisting Satellite Digital Audio Radio Services
Authority: 17 U.S.C. 112(e), H4H;114, 804(b)(3).
§382.10 General.

(a) Scope. This subpart establishes rates and terms of royalty payments for the public
performance of sound recordings in certain digital transmissions by Licensees in accordance with
the provisions of 17 U.S.C. 114, and the making of Ephemeral Recordings by Licensees in
accordance with the provisions of 17 U.S.C. 112(e), during the period from January 1,
200742013, through December 31, 2642-2017.

(b) Legal compliance. Licensees relying upon the statutory licenses set forth in 17 U.S.C. 112(¢)
and 114 shall comply with the requirements of those sections, the rates and terms of this subpart,
and any other applicable regulations.

(c) Relationship to voluntary agreements. Notwithstanding the royalty rates and terms
established in this subpart, the rates and terms of any license agreements entered into by
Copyright Owners and Licensees shall apply in lieu of the rates and terms of this subpart to
transmission within the scope of such agreements.

§382.11 Definitions.

For purposes of this subpart, the following definitions shall apply:

Collectiveis the collection and distribution organization that is designated by the Copyright
Royalty Judges. For the 200720422013-2017 license period, the Collective is SoundExchange,

Inc.

Copyright Owners are sound recording copyright owners who are entitled to royalty payments
made under this subpart pursuant to the statutory licenses under 17 U.S.C. 112(e) and H4H-114.

for directly-licensed usage should be provided notwithstanding the significant reason for
doubt that the SDARS are capable of administering any such adjustment accurately.]

[Directly-Licensed Recording is a sound recording for which the Licensee has previously
obtained a license of all relevant rights from the Copyright Owner of such sound recording.]

Ephemeral Recording is a phonorecord created for the purpose of facilitating a transmission of a
public performance of a sound recording under a statutory license in accordance with 17 U.S.C.
11465 and subject to the limitations specified in 17 U.S.C. 112(e).

GAAP shall mean generally accepted accounting principles in effect from time to time in the
United States.
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Gross Revenues. (1) Gross Revenues shall mean revenuerevenues recognized by the Licensee in
accordance with GAAP from the operation of an SDARS in the U.S., and shall be comprised of
the following:

(1) SubseriptionrevenueAll subscription, activation, subscription-related and other revenues

recognized by Licensee direetlyfromresidentialfrom fees paid or payable by or for U.S.
subscribers forto Licensee’s SDARS with respect to any and all services provided by the

Licensee to such subscribers, unless excluded by paragraph (3) below;-and

(i1) Licensee’s advertising revenues, or other meniesreeervedrevenues from sponsors, if any,
attributable to advertising on channels of Licensee’s SDARS in the U.S. other than those that use
only incidental performances of sound recordings, less advertising agency and sales

commissions- attributable to advertising revenues included in Gross Revenues; and

(iii) Revenues attributable to the sale, lease or other distribution of equipment and/or other
technology for use by U.S. subscribers to receive or play the SDARS service, including any
shipping and handling fees therefor.

(2) Gross Revenues shall include such payments as set forth in paragraphs (1)(i) andthrough

parent, wheHy-ewned-subsidiary or division of Licensee.

(3) To the extent otherwise included by paragraph (1), Gross Revenues shall exclude:

(it) Royalties paid to Licensee by persons other than subscribers, advertisers and sponsors for
intellectual property rights;

G-Menies-or-otherconsiderationrecetved-byLicensee(ii) Revenues from the sale of

phonorecords and digital phonorecord deliveries_sold by Licensee (but not any affiliate fees or

other payments by a third party for advertising of downloads sold by a third party);

(#viii) Sales and use taxes
fees;

(v) Bad debt expense. and

(vtiv) Revenues recognized by Licensee for the provision of —

(A) Currentandfuture-dataData services-efferedfora-separatecharge (e.9., weather, traffic,
destination information, messaging, sports scores, stock ticker information, extended program
associated data, video and photographic images, and such other telematics and/or data services as

may exist from time to time, but not transmission of sound recording data), when such services
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are provided on a standalone basis (i.€., priced separately from Licensee’s SDARS, and offered

at the same price both to subscribers to Licensee’s SDARS and persons who are not subscribers
to Licensee’s SDARS);

(€B) Channels, programming, products and/or other services provided outside of the United
States; and

e - ¢ ¢ cle 3 g ng Separately licensed
services, 1nclud1ng webcastlng 1nteract1ve services, aﬂd—transmlsswns to business
establishments:, and audio services bundled with television programming and subject to the rates
rovided in part 383, when such services are provided on a standalone basis (i.e., priced
separately from Licensee’s SDARS, and offered at the same price both to subscribers to
Licensee’s SDARS and persons who are not subscribers to Licensee’s SDARS).

Licensee is a person that has obtained a statutory license under 17 U.S.C. 114, and the
implementing regulations, to make transmissions over a preexisting satellite digital audio radio
service, and has obtained a statutory license under 17 U.S.C. 112(e), and the implementing
regulations, to make Ephemeral Recordings for use in facilitating such transmissions.

Performers means the independent administrators identified in 17 U.S.C. 114(g)(2)(B) and (C),
and the parties identified in 17 U.S.C. 114(g)(2)(D).

Qualified Auditor is a Certified Public Accountant.

SDARS means the preexisting satellite digital audio radio services as defined in 17 U.S.C.
114()(10).

§382.12 Royalty feesfor the public performance of sound recordings and the making of
ephemeral recordings.

[Note: The bracketed language at the end of Subsection (a) below is proposed for inclusion
only if the Judges determine that inclusion of Subsection (d) is necessary.]
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(a) In general. The monthly royalty fee to be paid by a Licensee for the public performance of
sound recordings pursuant to 17 U.S.C. 114(d)(2) and the making of any number of ephemeral
phonorecords to facilitate such performances pursuant to 17 U.S.C. 112(e) shall be thea

percentage of monthly Gross Revenues fesul-ﬁﬂg—ffe&rl%es*deimal—seﬂ%es—m—ﬂ&e—@ﬂﬁed%%a{es

20-1—2—8—97/oas follows for 2013 12% for 2014 14% for 2015 16% for 2016 18% and for

2017, 20%|, except that the royalty fee so determined may be reduced by the Direct License
Share as described in paragraph (d) of this section].

(b) Ephemeral recordings. The royalty payable under 17 U.S.C. 112(e) for the making of
phonorecords used by the Licensee solely to facilitate transmissions-during-the-Ferm for which it
pays royalties as and when provided in this subpart shall be included within, and constitute 5%

of, suchroyalty-payments-the total royalties payable under 17 U.S.C. 112(e) and 114.

(c) Ephemeral recordings minimum fee. Each Licensee making Ephemeral Recordings pursuant
to 17 U.S.C. 112(e) shall make an advance payment of $100,000 per year, payable no later than
January 20th of each year. The annual advance payment shall be nonrefundable, but the
Ephemeral Recordings royalties due and payable for a given year or any month therein under
subsections (a) and (b) shall be recoupable against the annual advance payment for such year;
Provided, however, that any unused annual advance payment for a given year shall not carry
over into a subsequent year.

determlnethat an ad|ustment in statutor;g ro;galtg Qa;gmentsfor dwectlx-hcen%d u&ag
I rovi notwith ing th nificant r n for t that the SDAR

capable of administering any such adjustment accurately.]

[(d) Direct license share. The percentage of monthly Gross Revenues royalty fee specified in
paragraph (a) of this section may be reduced by a percentage as set forth in this paragraph
(referred to herein as the “Direct License Share”).

(1) Subject to paragraph (d)(3) of this section, for each month, the Direct License Share is
the result of dividing the Internet Performances of Directly-Licensed Recordings on the

Reference Channels by the total number of Internet Performances of all sound recordings
on the Reference Channels.

(2) For purposes of paragraph (d)(1) of this section:

(1) A “Performance” is each instance in which any portion of a sound recording is

publicly performed to a listener within the United States by means of a digital audio
transmission or retransmission (e.g., the delivery of any portion of a single track from a

compact disc to one listener) but excluding an incidental performance that both:
(A) Makes no more than incidental use of sound recordings including, but not limited to,

brief musical transitions in and out of commercials or program segments, brief
performances during news, talk and sports programming, brief background performances
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during disk jockey announcements, brief performances during commercials of sixty

seconds or less in duration, or brief performances during sporting or other public events;
and

(B) Other than ambient music that is background at a public event, does not contain an
entire sound recording and does not feature a particular sound recording of more than
thirty seconds (as in the case of a sound recording used as a theme song).

i1) The “Reference Channels” are Internet webcast channels offered by the Licensee that

directly correspond to channels offered on the Licensee’s SDARS that are capable of
being received on all models of Sirius radio, all models of XM radio or both, and on
which the programming consists primarily of music.

(3) A direct license share adjustment as described in paragraph (d) of this section is
available to a Licensee only if —

(i) the reference channels constitute a large majority of the music channels offered on the

Licensee’s SDARS and are generally representative of the music channels offered on the
Licensee’s SDARS: and

(i1) the Licensee timely provides the relevant information required by § 382.13(h).]

§382.13 Termsfor making payment of royalty feesand statements of account.

(a) Payment to the Collective. A Licensee shall make the royalty payments due under §382.12 to
the Collective.

(b) Designation of the Collective. (1) Until such time as a new designation is made,
SoundExchange, Inc., is designated as the Collective to receive statements of account and royalty
payments from Licensees due under §382.12 and to distribute such royalty payments to each
Copyright Owner and Performer, or their designated agents, entitled to receive royalties under 17
U.S.C. 112(e) or 114.

(2) If SoundExchange, Inc. should dissolve or cease to be governed by a board consisting of
equal numbers of representatives of Copyright Owners and Performers, then it shall be replaced
by a successor Collective upon the fulfillment of the requirements set forth in paragraph (b)(2)(1)
of this section.

(1) By a majority vote of the nine Copyright Owner representatives and the nine Performer
representatives on the SoundExchange board as of the last day preceding the condition precedent
in paragraph (b)(2) of this section, such representatives shall file a petition with the Copyright
Royalty Judges designating a successor to collect and distribute royalty payments to Copyright
Owners and Performers entitled to receive royalties under 17 U.S.C. 112(e) or 114 that have
themselves authorized the Collective.

43



(i1) The Copyright Royalty Judges shall publish in the Federal Register within 30 days of receipt
of a petition filed under paragraph (b)(2)(i) of this section an order designating the Collective
named in such petition.

(c) Monthly payments. A Licensee shall make any payments due under §382.12 on a monthly
basis on or before the 45th day after the end of each month for that month;-exeeptthatpayments

nearest cent.

(d) Late payments and statements of account. A Licensee shall pay a late fee of 1.5% per month,
or the highest lawful rate, whichever is lower, for any payment and/or statement of account
received by the Collective after the due date. Late fees shall accrue from the due date until
payment isand the statement of account are received by the Collective.

(e) Satements of account. Any payment due under §382.12 shall be accompanied by a
corresponding statement of account. A statement of account shall contain the following
information:

(1) Such information as is necessary to calculate the accompanying royalty payments;

(2) The name, address, business title, telephone number, facsimile number (if any), electronic
mail address and other contact information of the person to be contacted for information or
questions concerning the content of the statement of account;

(3) The-handwsitten signature of a duly authorized officer or representative of the Licensee;
(4) The printed or typewritten name of the person signing the statement of account;

(5) The date of signature;

(6) The title or official position held in relation to the Licensee by the person signing the
statement of account;

(7) A certification of the capacity of the person signing; and

(8) A statement to the following effect:

I, the undersigned officer or representative of the Licensee, have examined this statement of
account and hereby state that it is true, accurate, and complete to my knowledge after reasonable
due diligence.

(f) Distribution of royalties. (1) The Collective shall promptly distribute royalties received from

Licensees to Copyright Owners and Performers, or their designated agents, that are entitled to
such royalties. The Collective shall only be responsible for making distributions to those
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Copyright Owners, Performers, or their designated agents who provide the Collective with such
information as is necessary to identify the correct recipient. The Collective shall distribute
royalties on a basis that values all performances by a Licensee equally based upon the
information provided under the reports of use requirements for Licensees contained in §370.4 of
this chapter.

(2) If the Collective is unable to locate a Copyright Owner or Performer entitled to a distribution
of royalties under paragraph (f)(1) of this section within 3 years from the date of payment by a
Licensee, such royalties shall be handled in accordance with §382.17.

(g) Retention of records. Books and records of a Licensee and of the Collective relating to
payments of and distributions of royalties shall be kept for a period of not less than the prior 3
calendar years.

current definition of Gross Revenua WhICh S|r|us XM asserts permits such adjustments,

th h ndExchan r it will rtant t rat ministration of th
statutor Iicensestoincludeavalidation mechanismlikethiswbsection h). However, the
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(h) Notification of exclusions. As a condition to a Licensee’s taking a Direct License Share
adjustment as described in § 382.12(d) [or any other adjustment to royalty payments or Gross
Revenues based on usage of particular sound recordings], by no later than the due date for the
relevant payment under § 382.13(c), the Licensee must provide the Collective a list of each
Copyright Owner from which the Licensee claims to have a direct license of rights to Directly-
Licensed Recordings that is in effect for the month for which the payment is made, and of each
sound recording as to which the Licensee takes such an adjustment (identified by featured artist
name, sound recording title, and International Standard Recording Code (ISRC) number or,
alternatively to the ISRC, album title and copyright owner name). Notwithstanding § 382.14, the
Collective may disclose such information as reasonably necessary for it to confirm whether a
claimed direct license exists and claimed sound recordings are properly excludable.

§382.14 Confidential information.

(a) Déefinition. For purposes of this subpart, “Confidential Information” shall include the
statements of account and any information contained therein, including the amount of royalty
payments, and any information pertaining to the statements of account reasonably designated as
confidential by the Licensee submitting the statement.
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(b) Exclusion. Confidential Information shall not include documents or information that at the
time of delivery to the Collective are public knowledge. The party claiming the benefit of this
provision shall have the burden of proving that the disclosed information was public knowledge.

(c¢) Use of Confidential Information. In no event shall the Collective use any Confidential
Information for any purpose other than royalty collection and distribution and activities related
directly thereto.

(d) Disclosure of Confidential Information. Access to Confidential Information shall be limited
to:

(1) Those employees, agents, attorneys, consultants and independent contractors of the
Collective, subject to an appropriate confidentiality agreement, who are engaged in the collection
and distribution of royalty payments hereunder and activities related thereto, for the purpose of
performing such duties during the ordinary course of their work and who require access to the
Confidential Information;

(2) An independent and Qualified Auditor, subject to an appropriate confidentiality agreement,
who is authorized to act on behalf of the Collective with respect to verification of a Licensee’s
statement of account pursuant to §382.15 or on behalf of a Copyright Owner or Performer with
respect to the verification of royalty distributions pursuant to §382.16;

(3) Copyright Owners and Performers, including their designated agents, whose works have been
used under the statutory licenses set forth in 17 U.S.C. 112(e) and 1145 by the Licensee whose
Confidential Information is being supplied, subject to an appropriate confidentiality agreement,
and including those employees, agents, attorneys, consultants and independent contractors of
such Copyright Owners and Performers and their designated agents, subject to an appropriate
confidentiality agreement, for the purpose of performing their duties during the ordinary course
of their work and who require access to the Confidential Information; and

(4) In connection with future proceedings under 17 U.S.C. 112(e) and 1145 before the
Copyright Royalty Judges, and under an appropriate protective order, attorneys, consultants and
other authorized agents of the parties to the proceedings or the courts.

(e) Safeguarding of Confidential Information. The Collective and any person identified in
paragraph (d) of this section shall implement procedures to safeguard against unauthorized
access to or dissemination of any Confidential Information using a reasonable standard of care,
but no less than the same degree of security used to protect Confidential Information or similarly
sensitive information belonging to the Collective or person.

§382.15 Verification of royalty payments.

(a) General. This section prescribes procedures by which the Collective may verify the royalty
payments made by a Licensee.
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(b) Frequency of verification. The Collective may conduct a single audit of a Licensee, upon
reasonable notice and during reasonable business hours, during any given calendar year, for any
or all of the prior 3 calendar years, but no calendar year shall be subject to audit more than once.

(c) Notice of intent to audit. The Collective must file with the Copyright Royalty Judges a notice
of intent to audit a particular Licensee, which shall, within 30 days of the filing of the notice,
publish in the Federal Register a notice announcing such filing. The notification of intent to audit
shall be served at the same time on the Licensee to be audited. Any such audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
parties.

(d) Acquisition and retention of report. The Licensee shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Collective shall retain the report of the verification for a period of
not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to the Collective, except where the auditor has
a reasonable basis to suspect fraud and disclosure would, in the reasonable opinion of the
auditor, prejudice the investigation of such suspected fraud, the auditor shall review the tentative
written findings of the audit with the appropriate agent or employee of the Licensee being
audited in order to remedy any factual errors and clarify any issues relating to the audit; Provided
that an appropriate agent or employee of the Licensee reasonably cooperates with the auditor to
remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Collective shall pay the cost of the verification
procedure, unless it is finally determined that there was an underpayment of 10% or more, in
which case the Licensee shall, in addition to paying the amount of any underpayment, bear the
reasonable costs of the verification procedure.

§382.16 Verification of royalty distributions.

(a) General. This section prescribes procedures by which any Copyright Owner or Performer
may verify the royalty distributions made by the Collective; Provided, however, that nothing
contained in this section shall apply to situations where a Copyright Owner or Performer and the
Collective have agreed as to proper verification methods.

(b) Frequency of verification. A Copyright Owner or Performer may conduct a single audit of the
Collective upon reasonable notice and during reasonable business hours, during any given
calendar year, for any or all of the prior 3 calendar years, but no calendar year shall be subject to
audit more than once.
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(c) Notice of intent to audit. A Copyright Owner and Performer must file with the Copyright
Royalty Judges a notice of intent to audit the Collective, which shall, within 30 days of the filing
of the notice, publish in the Federal Register a notice announcing such filing. The notification of
intent to audit shall be served at the same time on the Collective. Any audit shall be conducted
by an independent and Qualified Auditor identified in the notice, and shall be binding on all
Copyright Owners and Performers.

(d) Acquisition and retention of report. The Collective shall use commercially reasonable efforts
to obtain or to provide access to any relevant books and records maintained by third parties for
the purpose of the audit. The Copyright Owner or Performer requesting the verification
procedure shall retain the report of the verification for a period of not less than 3 years.

(e) Acceptable verification procedure. An audit, including underlying paperwork, which was
performed in the ordinary course of business according to generally accepted auditing standards
by an independent and Qualified Auditor, shall serve as an acceptable verification procedure for
all parties with respect to the information that is within the scope of the audit.

(f) Consultation. Before rendering a written report to a Copyright Owner or Performer, except
where the auditor has a reasonable basis to suspect fraud and disclosure would, in the reasonable
opinion of the auditor, prejudice the investigation of such suspected fraud, the auditor shall
review the tentative written findings of the audit with the appropriate agent or employee of the
Collective in order to remedy any factual errors and clarify any issues relating to the audit;
Provided that the appropriate agent or employee of the Collective reasonably cooperates with the
auditor to remedy promptly any factual errors or clarify any issues raised by the audit.

(g) Costs of the verification procedure. The Copyright Owner or Performer requesting the
verification procedure shall pay the cost of the procedure, unless it is finally determined that
there was an underpayment of 10% or more, in which case the Collective shall, in addition to
paying the amount of any underpayment, bear the reasonable costs of the verification procedure.

§382.17 Unclaimed funds.

If the Collective is unable to identify or locate a Copyright Owner or Performer who is entitled to
receive a royalty distribution under this subpart, the Collective shall retain the required payment
in a segregated trust account for a period of 3 years from the date of distribution. No claim to
such distribution shall be valid after the expiration of the 3-year period. After expiration of this
period, the Collective may apply the unclaimed funds to offset any costs deductible under 17
U.S.C. 114(g)(3). The foregoing shall apply notwithstanding the common law or statutes of any
State.
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