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Before the 

UNITED STATES COPYRIGHT ROYALTY JUDGES 

The Library of Congress 
 

 
 

In re 

Rulemaking regarding Notice and Docket No. 14-CRB-0005 

(RM) 

Recordkeeping for Use of 

Sound Recording Under Statutory 

License 
 
 
 

REPLY COMMENTS OF INTERCOLLEGIATE 

BROADCASTING SYSTEM, INC. 
 

 

The Intercollegiate Broadcasting System, Inc. (“IBS”) welcomes 

the support of SoundExchange (“SX”) for relieving noncommercial 

educational webcasters (“NEWs”) from reporting requirements.  SX 

Comments (June 30, 2014) at 3.  Similarly, IBS agrees with 

SoundExchange’s position that NEWs with fewer than 55,000 aggregate 

tuning hours (ATH) per month should be subject to an annual $100 

proxy fee in lieu of royalty payments.  Id.  In addition, IBS submits that 

NEWs with fewer than 15,914 ATH per month should pay a $50 proxy 

fee rather than the $100 fee and NEWs with fewer than 6,365 ATH per 

month should pay only a $20 proxy fee.  Finally, NEWs who meet these 

standards should not have to pay the $500 administrative fee. 

With respect to relieving NEWs with fewer than 55,000 ATH from 

reporting requirements and mandating a $100 proxy fee, 
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SoundExchange aptly explained that “[u]sage by internet-only 

educational webcasters represents only a tiny sliver of the market.”  Id.  

For that reason, the regime established by 37 C.F.R. § 370.23(g)(1), 

under which NEWs “may elect to pay a ‘proxy fee’ of $100 and forgo 

providing reports of use altogether,” SX Comments at 3, is sensible.  The 

burden census reporting places on NEWs is simply not worth the 

benefit. 

If a $100 proxy fee is reasonable for a NEW with 55,000 ATH, as 

SoundExchange agrees, it stands to reason that a lower proxy fee is 

warranted for small and very small NEWs.  IBS has consistently taken 

the position that, in a competitive market, those NEWs would be willing 

to pay $50 and $20 respectively.  This is plainly a reasonable position.  

Under IBS’s definition, a small NEW would pay 50% of the royalty paid 

by a NEW with 55,000 ATH even though a small NEW with 15,914 

ATH would have less than 29% of the larger NEW’s ATH.  Similarly, a 

very small NEW with 6,365 ATH would pay 20% of the royalty paid by a 

NEW with 55,000 ATH but would have less than 12% of the larger 

NEW’s ATH.  In short, if $100 is a reasonable royalty fee for a NEW 

with 55,000 ATH, as SoundExchange agrees, there is no sound basis for 

requiring small and very small NEWs with a fraction of that ATH to 
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pay more than $50 and $20, respectively. 

In addition, it is clear that NEWs that are not required to submit 

usage reports should not be required to pay a $500 administrative fee.  

That fee was calculated by a back-of-the-envelope method: 

SoundExchange’s Chief Operating Officer simply divided SX’s total 

expenses for 2008 by the number of webcasters, then further divided by 

the average number of channels per webcaster.  76 Fed. Reg. 13,026, 

13,041 (2011).  That one-size-fits-all approach is unreasonable and 

contrary to 17 U.S.C. §114(f)(2)(B) to subject small and very small 

webcasters to the same administrative fee assessed on the largest 

commercial webcasters.  76 Fed. Reg. at 13,040. That is surely the case 

with respect to webcasters that do not have to submit usage reports.  

The administrative burden such webcasters place on SoundExchange 

cannot be comparable to the burden imposed by the largest 

webcasters—particularly if NEWs are not required to file reports that 

SX must process.  If the Judges were to rule otherwise, they would be 

committing essentially the same error that led the D.C. Circuit to vacate 

the $500 administrative fee in 2009—arbitrarily applying a $500 fee in 

the absence of record evidence that it approximates the costs caused by 

noncommercial educational webcasters.  Intercollege Broadcasting 



4 
 

System, Inc. v. CRB, 574 F.3d 748, 767 (D.C. Cir. 2009). 

Respectfully submitted, 
 

 

By:  /s/ Christopher J. Wright   

Christopher J. Wright 

Mark D. Davis 

John R. Grimm 

Harris, Wiltshire & Grannis LLP 

1200 18th St, Suite 1200, 

Washington, DC 20036 

Tel: (202) 730-1300 

Fax: (202) 730-1301 

jgrimm@harriswiltshire.com 

Counsel for Intercollegiate 

Broadcasting System, Inc. 
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Declaration of Service 

 
I, John R. Grimm, hereby declare: 

 
I am over eighteen years of age and not a party to the within cause. My 

business address is 1200 18th St, Suite 1200, Washington, DC 20036.  On 

August 11, 2014, I caused a copy of the Reply Comments to be served on each of 

the following, by email: 

 
 
 

Tim Buller  

General Manager, KBCU-FM  

Bethel College  

300 E 27th St  

North Newton, KS 67117  

316-284-5273  

tbuller@bethelks.edu 

 

Scott H. Clarke  

Black Hills State  

University, Unit 9003  

1200 University St.  

Spearfish, SD 57799-9003  

605-642-6750  

scott.clarke@bhsu.edu 

 

Gregg Neilson  

Manager, KNHC  

10750 30th Ave. NE,  

Seattle, WA  

206-252-3801 

gneilson@seattleschools.org 

 

 

Susie Kuo  

KSSU Radio and kssu.com  

c/o Associated Students, Inc.  

California State University,  

 

Sacramento 

6000 J Street  

Sacramento, CA 95819  

916-278-3343  

skuo@csus.edu 

 

Hank McDonnell  

4301 Broadway #404  

San Antonio, TX 78209  

210-283-5042  

mcdonnell@uiwtx.edu 

 

Wayne, NE 68787  

402-375-7421  

Mimarek1@wsc.edu 

 

Dr. Brian J. Wardyga  

Associate Professor of Communication  

General Manager, Lasell 

College Radio  

Lasell College  

1844 Commonwealth Ave.  

Newton, MA 02466  
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617.243.2238  

bwardyga@lasell.edu 

 

Jessica Clary 

SCAD Atlanta Radio 

1600 Peachtree St. – Spring 

House 

Atlants, GA  30309 

404-253-3285 

jclary@scad.edu 

 

Kimberly Herrington  

P.O. Box 3146  

Savannah, GA. 31402  

912-525-5502  

kcherrin@scad.edu 

 

Mark N Krieger 

Director of WJCU  

1 John Carroll Blvd., University 

Hts.,  

OH 44118  

216-397-1682  

mkrieger@jcu.edu 

 

 

John Kovalchik  

WKNC General Manager 343 

Witherspoon Student Center  

Campus Box 8607  

          Raleigh, NC 27695  

919-515-2401  

gm@wknc.org 

 

Jeff Kress 

377 N. Wilton Rd.  

New Canaan, CT 06840  

(203) 801-4843  

wslx@stlukesct.org 

 

Mark Maben  

General Manager  

WSOU-FM  

Seton Hall University  

400 South Orange Avenue  

South Orange, NJ 07079 

Voice: (973) 761-9546  

mark.maben@shu.edu 

 

And on the following by first class mail: 

 

Andrea Baker  

Juris Doctorate Candidate 2015  

1112 Swan Lake Cir.  

Port St. Lucie, Florida 34986 
 
 
 

Respectfully Submitted, 

 
   /s/ John R. Grimm   

John R. Grimm 

Harris, Wiltshire & Grannis LLP 

1200 18th St, Suite 1200, 

Washington, DC 20036 

Tel: (202) 730-1300 

Fax: (202) 730-1301 

jgrimm@harriswiltshire.com 

Counsel for Intercollegiate 

Broadcasting System, Inc. 
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