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I. INTRODUCTION

1. The SDARS’ Proposed Findings of Fact underscore the extent to which the case
they presented at trial did not survive the trial process. The SDARS in their Findings thus are
left to patch together bits and pieces of their opening and rebuttal cases, and by necessity spend
an inordinate amount of time attacking SoundExchange’s case rather than trying to defend their
own. They do not succeed at either task.

2. At trial, the SDARS’ proposed rate was based on two benchmarks — the musical
works rate and the PSS rate. This Court rejected the musical works rate as a benchmark for
sound recordings in its Webcasting decision, even before the opening hearings in this case began.
And the PSS rate benchmark was thoroughly undermined at the trial. In their findings, the
SDARS apparently now propose three pieces of “corroborative evidence,” but each is flawed and
was the subject of minimal to no testimony on the record.

3. At trial, and in their Findings, the SDARS spend a great deal of time and energy
marshalling facts that they claim are relevant to their novel construction of the four statutory
factors. As SoundExchange describes below, that construction is that everything the SDARS
have ever done (along with some things they have never done) counts in their favor, while
nothing the record companies or artists have ever done counts in their favor, so the SDARS win.
In fact, in their view the evidence is so “one-sided” that the rate should be zero, or, for reasons
they do not explain, “near zero.” As we show in what follows, one problem with this theory is
that it bears no relation to any reasonable construction of the four statutory factors. Another
problem with this theory is that it bears no relation to the SDARS’ own rate proposal or

benchmarks. Although it took up much of their trial time, and much of their Findings of Fact,
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the SDARS’ four factor analysis does virtually nothing to help the Court set a rate under the four
factors.

4. At trial and in their Findings, the SDARS attempt to make three thematic points.
Unfortunately for them, the factual record fatally undermines all three points.

5. First, the SDARS consistently attempt to denigrate the contribution music makes
to their services. In their view, their services may have started out as music services, but now
music is a commodity, background filler content that can be equally well obtained in
innumerable other places. What really makes their service valuable, they assert, is all of the
other content they provide. They need to make this argument, because they pay substantial sums
for non-music content, charge their customers substantial sums for the services, and do not want
to give sound recording copyright holders anything like a commensurate share. But the evidence
does not support these claims. By every measure, music is overwhelmingly the most valuable
content on the SDARS’ services. It is bad enough for the SDARS that SoundExchange’s
witnesses establish this point in ways the SDARS cannot rebut. It is fatal that the SDARS” own
evidence and own experts time and again make the same point.

6. Second, the SDARS insist that their service is promotional, that the record
companies and artists benefit by having their music played on the SDARS’ service, and that any
royalty the record companies and artists receive is just gravy. Here, too, the SDARS desperately
need to make this point, because one of the fundamental purposes of the statute is to compensate
the record companies and artists for lost record sales caused by listening to covered digital
services such as the SDARS, and acknowledging such lost sales is not consistent with the
SDARS “near-zero™ rate proposal. Once again, however, the record evidence is all the other

way. and once again, it is the SDARS themselves that provide much of the critical evidence.
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Inconveniently, they have made the substitution effect of their services the centerpiece of their
own advocacy before the FCC in support of their proposed merger. Thus, although the SDARS
vehemently deny any substitution effect before this tribunal, in their submissions to the FCC this
July they just as vehemently insisted that they substitute for other forms of consumption of
music. As we show in what follows, the SDARS’ own experts acknowledge that the royalty
should at least cover the record industry’s lost opportunity costs, and the SDARS have done
nothing to rebut SoundExchange’s evidence as to what that cost is.

7. Finally, unable to mount a case on the first two grounds, the SDARS retreat to a
third: they are new, small, fragile and barely surviving, and they cannot afford a rate much above
zero. This theme pervades their written Findings, starting with the very first sentence. See
SDARS Proposed Findings of Fact (“FOF™) at 1. But on this point all of the evidence is to the
contrary. They may be new, but they are large, robust and growing, and their claims that they
cannot afford to pay what would otherwise be a reasonable rate are not supported by the
evidence. Instead, the record evidence establishes that the SDARS can afford to pay artists and
record companies the same kinds of royalties, in relative terms, that they pay all of their other
content providers, and can afford to pay royalties that compensate artists and record companies
for the losses they suffer by having their music played on the SDARS’ services.

8. For all of these reasons, and based on the empirical and economic facts set out in
detail in SoundExchange’s Proposed Findings of Fact, and the legal arguments set out in its
Proposed Conclusions of Law, this Court should adopt SoundExchange’s rate proposal.

A. The SDARS’ Arguments To The FCC

9. The weakness of the SDARS’ arguments are brought into dramatic relief by a

document they filed on July 24, 2007, with the FCC in support of their proposed merger. Their
3
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comments in support of the merger, entered into evidence as SX Trial Ex. 105, include a 103-

page brief co-authored by Sirius’s counsel in this case, and an 83-page economic analysis

conducted by Charles River Associates, the firm at which Dr. Woodbury is a Vice-Principal. SX

Trial Ex. 105 at 1, App. A.

10.

The SDARS’ merger filing contradicts key assertions the SDARS have made in

this case. In this tribunal, the SDARS have insisted that their service is not substitutional for

other forms of music; in the FCC, the SDARS have insisted that their service is substitutional for

CDs and other forms of music. In this tribunal, the SDARS have argued that the value of music

comes from the nationwide coverage, high fidelity, and music sequencing that they offer; in the

FCC, the SDARS argue that these features are not valuable to consumers, who are simply

seeking out music. Placing their competing statements next to each other illustrates the gap

between the FCC SDARS and the CRT SDARS.

SDARS FCC FILING

SDARS CRT FINDINGS OF FACT

“[There is] substantial substitution among
satellite radio and various other audio services
and devices.” SX Trial Ex. 106 at 37.

“[There is no] causal effect between listening
to satellite radio and any decline in purchases
[of CDs and music downloads].” SDARS FOF
at 24 n.4.

“|When people activate a satellite radio
subscription, they substitute satellite radio
programming for other audio entertainment to
which they historically listened.” SX Trial Ex.
106 at 37.

“There is no evidence of any correlation
between time spent listening to SDARS and
numbers of CDs purchased.” SDARS FOF at
q1273.

“The number of individuals who travel often
enough to demand ubiquitous radio coverage is
very small.” SX Trial Ex. 106 at 74

“The SDARS ... enhance the range of creative
expression ... by broadcasting ... in an
uninterrupted manner nationwide.” SDARS
FOF at 9125

“[Some satellite radio customers] do not care

about variety or ... prefer their own mix of

“Sirius programmers ... enhance the listening
experience on Sirius music channels.” SDARS
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songs.” SX Trial Ex. 106, App. A at 9 69. FOF at §374.

“[SDARS] Sports content from MLB, NFL, “Unique non-music content, including [the
NBA, and NASCAR are also available on NFL]” is key to subscriptions. SDARS FOF at
AM/FM ... the Internet ... [and] wireless 9 78.

phones.” SX Trial Ex. 106, App. A at § 53.

11. Over and over, in their merger advocacy at the FCC, the SDARS have squarely
repudiated their positions in this Court on substitution, the value they bring to music, and other
key points. It is understandable then that this filing was never mentioned by the SDARS in their
written testimony, and that they have not referred to it in their findings.

B. The Four Factor Test

12. The SDARS’ four factor analysis makes a mockery of the statutory test. The
premise of the SDARS’ arguments about each of the four factors is the same: They are entitled
to have weighed in their favor every imagined “contribution” they have made associated with a
factor since their inception over a decade ago, while the record companies are not entitled to any
consideration for any contribution they have ever made, since they would have made the same
contribution even in the absence of their licenses to the SDARS. As the SDARS put it, because
the record companies distribute their product to many different services, and “played no role, and
incurred no costs or risks, in connection with the launch or operation of the SDARS,” SDARS

FOF at 21 (emphasis added). SoundExchange scores zero on each of the statutory factors. !

I See also, e.g., SDARS FOF at 23 (*“as the recording industry incurs no additional costs
of any significance in connection with satellite radio, . . . there is no justification for a rate
significantly above zero™) (emphasis added); id at 26 (the record companies’ creative
“contributions are made independent of the SDARS and have been/would be made even if the
SDARS did not exist . . . Hence, [for this and other reasons] this subfactor favors the SDARS”);
id at 27 (*The recording industry has made no technological contributions fo satellite radio.”)

5
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Carefully “weighing” all of the record facts under this meaningless test, the SDARS on this logic
reach the conclusion that the royalty should be “near zero.” When the SDARS call their own test
“one-sided,” SDARS FOF at 3, they are being modest.

13. One example of the SDARS” approach will suffice. The SDARS claim they
should receive a “plus™ in the “risk” subcategory on the theory that the FCC might not grant
them licenses, even though the FCC granted them licenses over a decade ago. SDARS FOF at
27. In the same way, the SDARS generously give themselves full credit for designing “satellites,
terrestrial repeaters, radio receivers, chipsets and miniaturized antennas,” all of which innovation
(such as it was) occurred well before the start of the last rate period. SDARS FOF at 26.2 On
the other hand, on the SDARS’ logic, under the same risk subcategory the record companies
should get no credit for the fact that nine out of the ten recordings they produced (and will
produce in the future) will lose money for the record companies. Over and over again, on the
SDARS’ scoring system, on each benchmark score the SDARS hit a home run and the record

companies strike out.

(emphasis added); id at 28 (“the record industry has received material benefits from satellite
radio with no risk™); id. (the SDARS deserve credit for opening new markets while the record
industry does not because “[a]ll of this has been accomplished without any incremental effort or
expenditure by the recording industry”) (emphasis added); id. at 29 (fourth factor favors the
SDARS because “this proceeding will have [no] bearing on the long-term viability of the record
industry™).

2 The record companies too have a prior history of promoting technological achievement
and innovation, dating back almost a century, including such things as phonorecords, tape
recorders, and all of the sophisticated technology that makes sound recording possible. The total
amount of investment made by the SDARS since their inception may be “enormous” by some
scale, SDARS FOF at 27, but relative to the total amount of investment made by the record
companies since their inception it would be an insignificantly small number. The SDARS’
incessantly backwards-looking construction of the four factors, if taken seriously, would tip the

scales decidedly in favor of the record companies.
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14. If that were the statutory test, the royalty would now and forever into the future
always be zero, at least until the SDARS succeeded in driving out of business all of the services
with which they compete that must pay for sound recordings in the marketplace. If that were the
statutory test, there would have been no reason for Congress to pass a law giving the record
companies a digital performance copyright in the first place. And, if that were the statutory test,
there would have been no reason to have taken everyone’s time over the last year developing a
factual record to assist the Court in setting a rate.

15. Of course, that is not the test. To the contrary, the previous adjudicators
construing section 801(b) have expressly rejected the SDARS’ claim and uniformly have
adopted the commonsense view that all record company contributions should be considered just
as the statute says, even if the contributions did not benefit exclusively the SDARS. E.g., 1980
Adjustment of the Royalty Rate for Coin-Operated Phonorecord Players (“Juke Box Decision”),
46 Fed. Reg. 884, 889 (Jan. 5, 1981). Determination of Reasonable rates and terms for the
Digital Performance of Sound Recordings (“PES I"), 63 Fed. Reg. 25394, 25406-07 (May 8,
1998); Adjustment of Royalty Payable Under Compulsory License for Making and Distributing
Phonorecords; Rates and Adjustment of Rates (“Phonorecords™), 46 Fed. Reg. 10466 (Feb. 3,
1981).

16. The SDARS’ approach also is inconsistent with how any economist (except the
two economists retained by the SDARS in this proceeding) would understand how a business
with multiple revenue streams assesses the value of one of those revenue streams. The SDARS’
theory of the case reduces to the proposition that because the record company’s cost to provide to
the SDARS an additional copy of any of its sound recordings is near zero, near zero is what the

rovalty should be. If that were the general rule, it would quickly bankrupt the record industry,
7
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and any other business that sells intellectual property. The SDARS do not get their Microsoft
software for free even though Microsoft presumably could survive without the SDARS’
payments to Microsoft, and even though Microsoft’s creative contribution, risk, and so on
presumably would be the same with or without the SDARS as a customer. Not a word in the
four factors can plausibly be read to suggest that Congress intended to subject sound recordings
to an unsustainable regime unknown in the larger economy made up of companies that sell
intellectual property.

17. At the same time, no evidence supports the SDARS’ claim that Congress created
the statutory license “to promote the entrepreneurship demonstrated by the SDARS.” SDARS
FOF at 5. The SDARS go so far as to say the statute was designed to promote even the non-
music content they provide over their service, as if Congress intended for the music industry to
subsidize Howard Stern’s availability in uncensored form across the country. SDARS FOF at
25. It is false that the SDARS “have developed a wide array of original entertainment, talk and
news programming, much of it from scratch.” Id. See infra Sections IL.B, IIL.C.1. But even if'it
were true, it would be irrelevant to this case. To repeat, if Congress wanted to give the SDARS
sound recordings for a “near zero” rate as a reward for their “entrepreneurship,” or for their
nationwide carriage of Howard Stern and Opie and Anthony, it would not have passed the statute
in the first place. The license gave the record companies and artists rights they did not have
previously, and imposed obligations on the SDARS they did not have previously.

18. Moreover, the SDARS do not establish that the economics of the record industry
and of recording artists would be unaffected by the size of any conceivable royalty rate here. To
the contrary, as the SDARS are quick to point out, because their revenues are so substantial, and

because so many of their customers listen to so many sound recordings, any reasonable license
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fee will generate over one billion dollars for the record companies and for artists over the term of
the license (although much of that money will simply compensate the artists and record
companies for lost CD sales caused by the SDARS themselves). Those revenues will directly
and unquestionably increase incentives for the creation and dissemination of sound recordings.
Dr. Woodbury’s assertion that such substantial added revenue “would likely have an
undetectable effect” on artist, record companies, and the supply of sound recordings, SDARS
FOF at 22 (quoting Dr. Woodbury), is not supported by any record evidence, is contrary to
common sense, and should not be credited.

19.  Additionally, it is not the case that the record companies and artists’ incremental
costs of providing service to the SDARS is “near zero,” even if that were the only relevant
inquiry. Among the most important costs to consider here are opportunity costs — the losses that
the record companies and artists suffer when their music is played by the SDARS. Even Dr.
Noll acknowledged that under any reasonable application of the four statutory factors, the record
companies and artists would need to recover at least their opportunity costs. Noll WRT at 19,
55, SDARS Trial Ex. 72; see also 8/16/07 Tr. 40:7-17 (Noll). Indeed, as SoundExchange
demonstrated in its Proposed Conclusions of Law, recovery of record company opportunity costs
was one of the principal concerns that led Congress to establish this statutory license. SX COL
at9y 7.

20.  The overwhelming weight of the evidence is that the record companies’ lost
opportunity costs here are substantial. The SDARS’ own filings with the FCC acknowledge the
“substantial substitution among satellite radio and various other audio services and devices,” SX
Trial Ex. 106 at 37, and substantial evidence in the record quantified the extent of these costs.

Surveys by Dr. Mantis, XM and Sirius’ own internal surveys, additional survey evidence
9
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reviewed and relied upon by Dr. Pelcovits, and NARM survey evidence point to costs of
approximately $1.29/customer/month. As SoundExchange shows in detail in what follows, the
SDARS are just whistling in the wind when they claim there is “no credible evidence” of this
substitution effect, and rely upon anecdotal evidence of a few bands writing thank-you notes to
XM or Sirius for playing their songs for proof that the SDARS “may well increase sales of
music,” SDARS FOF at 24.

21. Yet another unacceptable feature of the SDARS’ approach to the four factors is
that even though for the most part their findings of fact nominally address the four-factor test,
none of those facts or analyses have anything to do with the SDARS” actual rate proposal. All of
the SDARS’ four factor analysis points to a rate of zero, since, on the SDARS” accounting there
is nothing on the record company side of the scale, whereas every action they have ever
undertaken “counts” on their side. That analysis does not support the SDARS’ benchmarks, and
does not support the range of rates they actually propose in this case. To insist, as the SDARS
do at length, that they “win” each of the four factors in the end does not help the Court decide
what rate to apply.

22. Indeed, though the SDARS complain that SoundExchange has ignored the four
factors because it relies on benchmarks, when it comes to proposing a rate, that is exactly what
the SDARS themselves do, because it is virtually impossible to do anything else on the facts of
this proceeding. Unless the Court grounds its decision here in the real world in which buyers’
and sellers’ interests are mediated by the markets as captured in actual market rates, no amount
of analysis of the four statutory factors will yield a concrete rate. Therefore, unless the Court
agrees with the SDARS that the rate should now and in the future always be zero, it has no

choice but to look to the marketplace for guidance.
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23. Remarkably, the SDARS in their Findings choose to ignore what SoundExchange
has demonstrated about the true relationship between the four statutory factors and the
marketplace evidence in the case. See generally SX COL at Sections II & III. Perhaps this is
because the SDARS themselves were unable to identify any relationship at all between the
statutory factors and the rates they proposed. The SDARS’ repeated assertions to the contrary
notwithstanding, SoundExchange did not “ignore the statutory mandate,” SDARS FOF at 5, and
did not mistakenly believe that this was a “willing buyer/willing seller” case. As
SoundExchange demonstrates in its Proposed Conclusions of Law, the CARPs, the Librarian,
and the courts all have uniformly adopted or referenced a construction of the four statutory
factors that mirrors the economic understanding of the four factors set out by Dr. Ordover
because, in Dr. Ordover’s words, “simple and basic” economic principles governing pricing in
intellectual property are “deeply consistent” with the words of Section 801(b). 8/27/07 Tr. 45:20
(Ordover).

C. The SDARS’ Benchmarks

24, It is not surprising that the SDARS spend most of their Findings of Fact attacking
SoundExchange’s benchmarks, and virtually none defending their own. Their own benchmark
analysis did not survive the trial.

25. Starting out, the SDARS barely had benchmarks at all. They pointed to a PSS
rate of 7.25% of revenue, and then asserted that this rate supported their rate proposal of .88% of
revenue ~ almost a full order of magnitude lower than their benchmark rate. A principal
advantage of benchmarking is that it grounds analysis in real marketplace data and avoids the
kind of result-oriented “analysis” that the SDARS found necessary to reduce their “benchmark™

rates to the near zero levels they prefer. Benchmarks lose much of their usefulness when the
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target market is so very different from the benchmark market that the main determinant of the
resulting rate is the many contestable adjustments that experts have to make. That is exactly the
case with the SDARS’ benchmarks here.

1. The PSS Benchmark

26. The PSS benchmark was thoroughly discredited at trial and the SDARS have
failed to resurrect it in their Findings of Fact. It was negotiated with a prior PSS rate (based on a
musical works rate) in the background, and with a pending section 801 arbitration in the
foreground. It is thus neither a market rate nor a section 801 rate. The SDARS did not establish
what it actually is, or what dynamics it reflects.

27. SoundExchange’s experts demonstrated that to the extent it is a “section 801
rate,” it is one for a very different service negotiated at a very different time, and is of little use
here in applying the section 801(b) factors.

28.  On the other hand, treating it as a market rate, the PSS rate is an exceptionally
poor benchmark. The royalty rate, both sides agree, ultimately should be a reflection of the
value of the service to the user, and the value of the PSS service is so different than the value of
the SDARS service that using one as a benchmark for the other (especially when no effort is
made even to account for the radical difference in value) does not produce a meaningful result.

29. Dr. Woodbury tried to avoid this problem by assuming that music is a commodity
product that has the same value no matter how it is enjoyed, so that the fact that the PSS service
is essentially valueless becomes, in Dr. Woodbury’s view, an irrelevancy. Unfortunately for Dr.
Woodbury, the trial proved this assumption wrong as a matter of fact, and wrong as a matter of
economic theory. As we show in what follows, in their Proposed Findings of Fact the SDARS

fail to resurrect this benchmark.
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2. The Musical Works Benchmark

30.  The SDARS do not address the Court’s previous rejection of the musical works
rate. They simply ignore the Court’s prior holding. There is no basis for the Court to reach any
different conclusion here than it reached in the Webcasting decision. The record once again
demonstrates that musical works royalties are not an appropriate or useful benchmark for sound
recording royalties.

3. “Corroborative Evidence”

31. Because the SDARS’ two offered benchmarks did not survive the trial, in their
findings of fact for the first time they propose new “corroborative evidence” that was barely
discussed or explained by any witness at trial.

32.  The first is the current SDARS rate. That rate was negotiated pursuant to a
written agreement between the parties that it would not be used as evidence in a future rate
proceeding and was non-precedential. If the Court countenances the SDARS’ violation of their
agreement not to use the agreement as a precedent, it will make future voluntary settlements that
much more difficult to negotiate. Moreover, contracting parties should be held to their word, and
confidential, non-precedential agreements are by their very nature poor benchmarks. The Court
therefore should decline to give any weight to the extremely limited evidence concerning this
agreement that is in the record.

33. In any event, the actual terms of the agreement are not in evidence. The SDARS
mischaracterize the rate terms when they claim they are percent of revenue rates. They are lump
sum payment terms set in early 2003 at a time when the SDARS had barely commenced
operations. [t is not the case that when the parties negotiated the agreement they had any

particular understanding about how those lump sum terms would translate into a percentage of
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revenue calculation. SX Trial Ex. 125. It is not in the record whether the rates are the same for
XM and Sirius. Nor is there any evidence on the record of the context in which the parties
reached agreement, and no witness has testified as to whether the agreement would make an
appropriate benchmark or not. What is known is that the agreement was entered into in 2003 at a
time when XM and Sirius were just starting out, when Sirius, for example, had a mere 30,000
subscribers, and when the SDARS’ prospects were uncertain at best. SX Trial Ex. 125 at 6. For
many of the same reasons that apply when considering as a benchmark the PSS rate negotiated at
approximately the same time, the prior rate is a poor benchmark — it is a black box, negotiated
under very different economic conditions, and whatever the parties’ concerns were that led them
to agree to the rate that they did are unknown. Here, to boot, the actual rate itself is unknown,
and no witness has endorsed its use as a benchmark.

34.  Another piece of “corroboration” proposed by the SDARS for the first time in
their Findings of Fact is one so-called “custom radio” agreement about which there is testimony-
an agreement between Yahoo! and Sony that is not itself in the record. SDARS FOF at ¥ 855.
There are an unknown number of other custom radio agreements about which there is no record
evidence, and the entire category of “custom radio agreements” is intended to describe
agreements that exist in a legal gray area between the statutory webcasting license and
unregulated webcasting services that do not fit within that license. Because the record is bare
about whether the one Yahoo!-Sony agreement upon which the SDARS belatedly rely is
representative of this class of agreements, and for all of the other reasons set out infra, it is far
too late in the day for the SDARS to attempt to introduce and rely upon this contract. Moreover,
the one custom radio agreement that is in evidence shows royalties many multiples higher than

the SDARS?’ rate proposal.
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35.  Finally, the SDARS embrace Dr. Pelcovits’s use of non-music programming deals
as a benchmark, though they claim that Dr. Pelcovits’s analysis of those deals was marred with
“conceptual and empirical flaws.” SDARS FOF at 12. But as SoundExchange demonstrated in
its opening Findings, and as it describes further in what follows, it is Dr. Benston’s use of Dr.
Pelcovits’s data that is marred with conceptual and empirical flaws, and, properly analyzed, this
approach powerfully supports SoundExchange’s rate proposal, not the SDARS’.

D. The SDARS Did Not Establish That They Are Unable to Pay a Reasonable
Rate; To the Contrary, the Evidence Establishes That They Can Pay.

36.  Most of the SDARS’ four factor analysis does not merit extended discussion.
They simply marshal every effort and risk undertaken by the SDARS since their founding in
1990, and dismiss as irrelevant every effort and risk undertaken by the members of
SoundExchange. How this is supposed to assist the Court in setting a rate they do not say.

37.  The one point that merits attention is the SDARS’ repeated claims that they
cannot afford to pay an otherwise reasonable rate. This claim permeates their four-factor
analysis: it is their principal reason for claiming that SoundExchange’s rate is “unfair” under the
second factor, why the rate assertedly fails to reflect the capital investment, cost and risk
identified in the third factor, and, most of all, why the rate assertedly is disruptive under the
fourth factor.

38.  The first sentence of the SDARS’ findings starts this drumbeat: They are small
and struggling, while the record companies are large and successful; and, as if this proceeding
were some kind of sporting contest, the Court should weigh in for the little guy. See SDARS

FOF at 1. But this claim could not be more false and could not be more irrelevant.

15



Public Version

39.  First, the SDARS may be “still-developing,” SDARS FOF at 1, but they are not
small and “fragile, if improving” patients in an intensive care unit needing to be nursed back to
health by the Court. /d at 29. They are large, successful, growing companies. “To put real
numbers to [the parties’] divergent positions,” SDARS FOF at 2, the SDARS currently
collectively will have over 2 billion dollars in annual revenue in 2007, and by their own account
by 2011 they will have over $ [} billion in annual revenue. Butson WRT at App. F, G, SX Trial
Ex. 123. Over the course of the license period they likely will generate, conservatively, over $21
billion dollars in revenue. Id. During this rate period the SDARS will broadcast over 100
million songs? to a rapidly growing number of subscribers — currently about 17 million,
anticipated to grow to over 32 million. /d. Using conservative assumptions, over the rate period
there will be something on the order of 1,700,000,000,000 (1.7 trillion) songs listened to on XM
and Sirius radio.

40.  Asone would expect of companies with this extraordinary listenership, the
SDARS pay substantial sums for content that by any measure is far less significant and valuable
than music. Sirius pays Howard Stern over $[-] million. SX FOF at 9578 and n. 24. XM
pays [-] million to Major League Baseball. Woodbury WDT at 18, XM Trial Ex. 8. Fox
News, just recently signed lucrative new deals with both SDARS for [-] million each, SX

Trial Ex. 22 (Fox deal); SX Trial Ex. 70 at SX Exhibit 134 DR (XM Fox deal), even though the

3 The number is reached using the following calculation: 138 music channels (SDARS
FOF at % 97 (XM has 69 music channels); Blatter WDT at 7, SIR Trial Ex. 36 (Sirius has 69
music channels)) x 15.5 song/channel/hour (Pelcovits WRT at 16, SX Trial Ex. 124) x 24
hours/day x 365 days/year x 6 years.

4 This number is reached using the following calculation: Average of 22 million
subscribers (Butson WRT at App. A & B, SX Trial Ex. 123) x 15.5 songs/channel/hour
(Pelcovits WRT at 16, SX Trial Ex. 124) x 14.4 hours of listening/week (Pelcovits WRT at App.
A, at 1, SX Trial Ex. 124) x 7 days/week x 52 weeks/year x 6 years.
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incremental cost of providing its service to the SDARS approached zero, and even though Fox
News is not exclusive in any sense of the word.> These are not the expenditures of a “fragile”
cash-starved start-up.

41.  The SDARS’ revenues keep rising at a substantially faster clip than their costs,
which is precisely their business plan. Outside of this courtroom, the SDARS consistently say,
in the words of Sirius CEO Mel Karmazin, that “our financial performance is on track, and we
are executing very well on our business plan.” SX Trial Ex. 74 at 2 (Karmazin).

42. Moreover, the SDARS did not prove that they are teetering on the edge of
insolvency, and they did not prove that SoundExchange’s rate proposal would be the proverbial
straw that breaks the camel’s back. In fact they did not even try to prove these things. The only
thing they proved is that they have lost money in the past, reflected in an accounting metric
called an accumulated deficit. But it was always part of their business plan that they would
accumulate substantial losses as they started up. That phenomenon was not caused by the sound
recording royalty, and it is not part of the statutory scheme that the sound recording royalty is
supposed to be adjusted to allow this deficit to be retired on some schedule that was made up out
of whole cloth by the SDARS uniquely for the SDARS’ advocacy in this case.

43.  Nor are the SDARS small and fragile in relative terms. As compared to the
parties represented by SoundExchange, the SDARS earn more revenue than every single artist
represented by SoundExchange. At approximately $5 billion each, their market capitalization
dwarfs that of the only major free-standing record label, Warner Music, which has a market

capitalization of $1.7 billion. See infra Section I11.D.6. Their current revenues of nearly $1

93

> The SDARS’ claims that this can all be explained away by “branding” or “exclusivity
collapsed at trial under their own weight. See infra Section I1.B.
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billion each exceed those of all but a small handful of the record companies represented by
SoundExchange. And while the SDARS (outside this Court) tout the fact they are growing at a
faster pace than nearly any other consumer service in this Country’s history, the record
companies are stagnant at best. If this were a contest to determine which party is the most needy,
the SDARS would not be winning.

44.  But it is not such a contest. What the fourth factor says is that (fo the extent
possible consistent with implementation of the first three factors) the Court should strive to
minimize disruption to prevailing industry practices or to the structure of the SDARS’ industry.
The SDARS failed to establish that the SoundExchange rate would be disruptive.

45.  To be sure, the SDARS’ finance expert Mr. Musey claimed that any rate above
5% would be disruptive. Musey WDT at 32-33, XM Trial Ex. 9. But he was quick to
acknowledge on cross examination that what would be disrupted by such a rate was merely the
expectations of the SDARS’ stockholders, who have been told (no doubt by the SDARS
themselves) to expect a 5% rate. 6/1/07 Tr. 197:14-198:1 (Musey). Mr. Musey supports his
“stockholder disruption” claim with analytics. He shows, for example, that if the royalty rate
increases to 10%, investors would have to be content with a 20% increase in their stock value.
SX FOF at 9 1117-1125. This would “disrupt” their expectations, because they expected an even
greater stock price increase. SX FOF at 4§ 1117-1125. Sirius’s CFO David Frear admitted that
he found Mr. Musey’s analysis virtually meaningless and without any significance to Sirius’

business. 6/12/07 Tr. 208:19-209:7 (Frear); SX FOF at § 1167. Although Mr. Musey was their
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sole finance expert at trial, and although this was his principal argument, the SDARS appear to
have virtually abandoned it in their findings of fact.6 The Court should do the same.

46.  But the SDARS have no other substantial argument with which to replace it. Dr.
Noll too offers quantitative analysis of a sort. He shows that based on certain assumptions about
the growth of the SDARS the royalty rate can be manipulated such that the SDARS’
accumulated deficit in 2006 would be the same as its accumulated deficit in 2012. In Dr. Noll’s
view, the royalty rate that accomplishes this result is approximately 6%. 8/16/07 Tr. 169:10-
170:4 (Noll). Anything less, according to Dr. Noll, would “put the SDARS operators out of
business.” Noll WRT at 36, SDARS Trial Ex. 72. In their Findings of Fact the SDARS have
updated Dr. Noll’s calculations and concluded that even a zero royalty rate will leave the
SDARS worse off in 2012 than they are at 2006. SDARS FOF at App. C. To make things right,
the record industry actually will have to give the SDARS §$ 2.2 billion. /d. Thus, by Dr. Noll’s
reasoning, unless the sound recording royalty is set to zero, and in addition the record industry is
ordered to pay the SDARS $2.2 billion, the SDARS will be put out of business.

47. What Dr. Noll and the SDARS never explain is why the sound recording royalty
should be used as a lever to assure that the SDARS recover “the correctly computed forward-
looking cost of their physical capital across the license term” by 2012, SDARS FOF at 25, an
accounting feat neither SDARS has ever accomplished over any period in its history. Dr. Noll’s

assertions to the contrary notwithstanding, the statutory factors do not call upon the Court to act

6 The SDARS devote a part of one paragraph to the argument, where Mr. Musey’s
conclusions are stated in parentheticals but not further commented upon. SDARS FOF at § 787.
Even there, the SDARS’ erroneously state that Mr. Musey’s conclusions touch upon the
SDARS"® “long-term viability.” While Mr. Musey so stated in his written testimony, as the
quoted parentheticals indicate, and as Mr. Musey acknowledged at trial, he was testifying solely
about investor expectations, and nothing else. SX FOF at 4% 1168-1180; 1205-1207.
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as if it is some centralized planner in the bureaucracy of the Soviet Union in 1950, working out
the details of the next “five year plan,” assuring some financial result, based on the assumption
that the world will come to an end in 2012. As Chief Judge Sledge observed when questioning
Dr. Noll on just this point: “Well, your rates seem only one component and [a] relatively
insignificant component of the future of satellite radio.” 8/16/07 Tr. 81:21-82:2 (Noll). Dr. Noll
agreed: “I think it could be.” 8/16/07 Tr. 82:3 (Noll).

48.  Contrary to the SDARS’ claims, SoundExchange will not “cause the SDARS to
incur hundreds of millions of dollars in cumulative net losses over the license term.” SDARS
FOF at 29. Cumulative net losses are a measure of a company’s revenues minus its costs. The
record companies do not “cause” the SDARS to have a certain level of revenues, and with the
single exception of the sound recording royalty, they do not “cause” the SDARS to undertake
expenses. Neither can or should the Court feel responsible for the SDARS’ balance sheets or the
management of their cumulative deficits.

49.  Moreover, even if SoundExchange could somehow be blamed for not permitting
the SDARS “to recover their forward looking cost of capital” in the 2007-2012 period — and it
should not — it is not the case that such a state of affairs “would imperil the survival of the
SDARS during the license term.” SDARS FOF at 30. The SDARS have never in their history
recovered their forward looking cost of capital, because they have not yet grown to a size that
makes them profitable businesses. 6/6/07 Tr. 325:22-326:21 (Karmazin). Yet the SDARS have
grown and prospered. It is the SDARS’ future growth, and not the Court’s rate decision, that
will determine whether the SDARS ultimately will become a profitable enterprise. For all of

their rhetoric, the SDARS’ experts do not disagree with that point. See infra Section IILD.1.
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50.  Atleast Mr. Musey and Dr. Noll are offering quantitative analysis. That is more
than can be said for any of the other SDARS witnesses. They were content to hurl pejoratives at
SoundExchange’s rate proposal. Repeatedly calling the SoundExchange proposal
“confiscatory,” SDARS FOF at 6, or worse, see 6/6/07 Tr. 310:20-22 (Karmazin); 6/5/07 Tr.
361: 3-10 (Vendetti);, 6/12/07 Tr. 30:6-17 (Frear), does not make it so. These pejoratives are no
substitute for empirical analysis, or data, or even documentary evidence suggesting that there is
some reason to question the SDARS’ ability to pay a rate at the level proposed by
SoundExchange.

S1.  Moreover, it is not the case that the SoundExchange rate would “force [the
SDARS] to take on additional debt or raise additional capital,” SDARS FOF at 29-30, but even if
it were otherwise, companies raise debt or capital all of the time, and that is not the same thing as
being “disrupted.” As Mr. Butson explained, even if one accepted every one of the SDARS’
hypotheses about debt load (which the Court should not do), the result would be 10 million
dollars of added interest payments each year for the SDARS. 8/27 /07 Tr. 278:8-279:10
(Butson). In the context of companies with billions of dollars of revenue, it is incredible to
suggest that these added interest expenses would “gravely threaten the viability” of the SDARS.
Id. Compare SDARS FOF at 30. Such relatively insignificant added interest expenses, even if
they were to occur, also cannot possibly be what Congress meant by “disruptive.”

52. Finally, both as a matter of fact and as a conceptual matter, Dr. Noll’s
misunderstanding to the contrary notwithstanding, SoundExchange’s rate proposal does not
“prevent services from ever recovering their start-up losses or past investments.” SDARS FOF
at 30. Under any royalty rate proposal — even the SDARS’ near-zero proposal — the SDARS’

cash flow and EBITDA continue to be negative for the first several years of the license period
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before they turn around and become positive. If the SoundExchange proposal is adopted in full,
the break-even may be delayed by approximately one year. After that, the SDARS become
increasingly profitable, and their accumulated deficits ultimately begin to shrink. Dr. Noll
expends substantial effort making the point that if SoundExchange was proposing a rule that the
record industry should always take all of the SDARS’ profit, and if that rule were “replicated in
each license determination,” id. at 30, no one would ever invest in the SDARS. That is no doubt
true, but SoundExchange has not proposed that as a standard, or in fact, to take away all of the
SDARS?’ profits in this rate term, and it has made no proposal whatsoever about how the Court
should set the rate in 2012. Dr. Noll has erected a classic straw man.

53. Finally, if it really were the case that the SDARS cannot afford to pay a
reasonable rate for all of the music they currently use — and it emphatically is not the case —
under SoundExchange’s alternative rate proposal they could simply purchase fewer sound
recordings than the 100 million or so they would buy based on current purchasing practices.
Although SoundExchange believes a percentage of revenue is a superior rate structure here, a per
broadcast rate would be astraightforward market-based mechanism to control costs that is far
more reasonable and consistent with the four statutory factors than the “near zero” rate the
SDARS propose in their findings of fact.

54.  The sum of the matter is that there is not a single sentence in the thousands of
SDARS’ factual findings providing record support for the proposition that SoundExchange’s rate
would disrupt anything other than possibly the expectations of the SDARS’ stockholders.

55. For all of these reasons, set out in detail in what follows, the SDARS’ Findings of
Fact do not support their rate proposal, and if anything underscore SoundExchange’s rate and the

Findings that support it.
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E. The Merger

56.  Finally, a word must be said about the effect of the merger that Sirius and XM
seek to undertake. As mentioned above, the SDARS filed a brief with the FCC in support of
their merger this past July. In that submission, the SDARS told the FCC that it need not concern
itself with conditioning the merger on the SDARS’ paying a fair rate under the compulsory
license because “the CRB is fully capable of adjudicating this [rate] dispute and of sorting out
any relevant information from the merger.” SX Trial Ex. 106 at 102 n.361. (SDARS’ July 24,
2007 Merger Comments). One would have thought with that express declaration that the
SDARS would have presented information to this tribunal about the merger’s effect on this case.
But instead, they have been silent on the issue, having conducted no analysis of the effect of
SoundExchange’s rate proposal on a merged SDARS. SX FOF at § 1236.

57.  That is not surprising, as the record evidence regarding the merger is devastating
to their arguments of fiscal fragility (which are meritless in any event). SX FOF at ] 1233-
1246. It is the SDARS’ position, oft-repeated in public, but rarely before this tribunal, that the
merger will occur. SX FOF at § 1238. It is also the SDARS’ position that the merger will yield
$3 - $7 billion of cost savings spread throughout every aspect of the companies. SX FOF at
99 1241-44. These enormous cost savings swamp SoundExchange’s rate proposal, and would be
a boon to every line item of the SDARS’ financial statements. In short, the merger takes any
claim of disruption off the table.

58.  As with their advocacy to the FCC contradicting other element of their case here,
see supra, the SDARS cannot have it both ways on the merger issue. Having told the FCC to

ignore the merger’s effect on rates in this proceeding, the SDARS should not be allowed to run
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from the issue in this Court. This Court should thus ensure that adequate provision is made for
increased royalties in the event of a merger.

II. THE REALITY OF THE SDARS’ EARLY HISTORY AND CHALLENGES

59.  InPart IV of their Findings of Fact, the SDARS recount their history in
developing and launching their services. SDARS FOF at {9 54-62 (Sirius), 96-103 (XM). They
then proceed to describe their programming decisions and their asserted need to diversify their
content offerings in order to attract and retain subscribers, and the critical role that non-music
programming has played in growing their businesses. SDARS FOF at 99 63-95 (Sirius), 104-111
(XM). This discussion takes credit for risks that have passed long ago, overstates more risks,
and grossly undervalues the role music plays in their service.

A. History of the Services and Initial Challenges

60.  The risks and costs associated with acquiring the FCC license and launching their
satellites all occurred nearly fifteen years ago and thus have little relevance in setting royalty
rates for the upcoming five-year term, which runs from 2007 through 2012. SDARS FOF at 1§
57, 99 (first steps in acquiring the FCC license was taken in 1990 for Sirius, and 1992 for XM).
As Judge Roberts aptly recognized, the SDARS continue to raise these start-up costs and risks,
and thus it is quite possible — indeed likely — that they will do so again in the next rate-setting
proceeding in 2012, despite the fact that 20 years would have passed since these costs were
incurred and these risks overcome. 8/16/07 Tr. 83:5-87:2 (Noll). Such consideration — and
reconsideration — time and time again does not lead to a rate that is at all “reasonable.”

61. Moreover, as SoundExchange detailed in its findings of fact, the SDARS grossly
overstate their technological innovation, as well as the alleged investments, costs, and risks they

have made and taken since their inception. SX FOF at Section VI.C.4 & 5. SoundExchange will
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not repeat all of those arguments here but rather refers this Court to is Findings of Facts, as well
as infra, Section II1.C. If this Court does decide to evaluate these past investments, risks, and
costs — which it should not for the reasons previously stated — then it must do so based on an
accurate assessment of the SDARS’ contributions and costs, see SX FOF at Sections VI.C.4 & 5,
rather than on the inflated presentation offered by the SDARS.

B. The Relative Values of Music and Non-Music Content

62.  As SoundExchange established in its Findings of Fact, the evidence in this case
overwhelming demonstrates that music programming — not talk, entertainment, sports, or news —
is what attracts and retains subscribers. SX FOF at Section IV (discussing in great detail “the
relative roles of music and non-music content). Yet, despite this overwhelming and
uncontroverted record evidence, the SDARS attempt to argue — unconvincingly and without
support — that their non-music programming is what drives their business. SDARS FOF at
Section IV.A.2 & B.4. SoundExchange will not reiterate all of the myriad reasons why this is
false. However, because the SDARS heavily rely on this mistaken belief about the alleged value
of their non-music programming, a few highlights from SoundExchange’s Findings of Facts are
warranted in response.

63. Despite the SDARS” alleged rationales for “zero[ing] in on sports, talk and
entertainment channels,” SDARS FOF at § 68, the record evidence in this case establishes that
the more than a billion dollars the SDARS have spent to acquire such content have not provided
the benefits in terms of attracting and retaining subscribers that music content has and continues
to provide. The SDARS’ own surveys demonstrate this point beyond cavil. SX FOF at Section
[V.C (discussing SDARS’ surveys). Forced to ignore their own course-of-business surveys in

seeking support for the proposition that non-music content contributes valuable branding and
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marketing benefits and leads to increased subscribers, they must instead to turn tables that they
created during this litigation — tables that do not in any way prove a causal connection between
the acquisition of any given content and the changes in subscribership. SDARS FOF at §72 &
table and graphic, § 78 & table. Despite these tables, the fact remains that the SDARS are unable
to refute the extensive survey evidence showing quite the opposite: that music content — not talk,
entertainment, sports, or news — is the most valuable programming content to the SDARS. See
SX FOF at Section IV. See also SX Trial Ex. 52 at SX Ex. 125 DR, p. 16; Wind WDT, SX Trial
Ex. 51; SX Trial Ex. 35 at 17; SX Trial Ex. 1 at 2, 24, 27; SX Trial Ex. 17 at 6, 10-12.

First, survey evidence presented by Dr. Wind shows incontrovertibly that music
programming is the content that both attracts and retains the greatest number of subscribers to
the SDARS. SX FOF at Section VI B. In response to a series of open-ended questions,
respondents overwhelmingly cited music as the biggest draw, as well as the aspect of satellite
radio that subscribers would most miss if it were gone. Wind WDT at 28, SX Trial Ex. 51; SX
FOF at Figure 6, p. 116; Wind WDT at 35, SX Trial Ex. 51; SX FOF at Figure 7, p. 117.
Likewise, the results of Dr. Wind’s constant sums questions are equally revealing. When asked
to allocate 100 points among different programming types in terms of the “relative importance of
that type of programming to you and your family’s decision to subscribe and retain your
subscription to satellite radio,” respondents overwhelmingly chose music programming as far
and away the most important content type. Wind WDT at 37-38, SX Trial Ex. 51; SX FOF at
Figure 8, p.119; Wind WDT at 37-38, SX Trial Ex. 51; SX FOF at Figure 9, p.119.

64.  Second, the SDARS’ own internal surveys unanimously demonstrate that music
programming — not talk, entertainment, sports, or news — provides the greatest value to the

service. That is presumably why the SDARS findings are bereft of any mention of these surveys.
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As described in detail in SoundExchange’s findings of fact, both Sirius’s and XM’s own
consumer studies corroborate the survey results obtained by Dr. Wind. SX FOF at Section VI C.
For example, Sirius’s most recent Customer Satisfaction Monitor reveals that [-
—], the last month for which Sirius has provided data, cited
music programming or commercial-free music — more than twice the number of people who
cited talk and entertainment programming — as a reason for being interested in satellite radio. SX
Trial Ex. 35 at 17. In addition, Sirius’s most recent data demonstrates that music is the most
appealing aspect of Sirius, with [-] of subscribers ranking music programming as what they
liked most about Sirius, and [-] stating that commercial-free music was what they liked best.
SX Trial Ex. 35 at 30. By comparison, in the second quarter of 2006, only [-] of subscribers
stated that Howard Stern was what they liked most about Sirius, and only [-] stated that
“sports” was what they liked most, and only [-] said that the NFL was what they liked most.
Id

65.  Thus, while Sirius claims that the addition of the NFL directly led to massive
subscriber growth that puts music to shame, SDARS FOF at 99 69, 72 & table at 54, 78, 79-84,
its own survey evidence refutes this conclusion. Rather, the evidence reveals that for subscribers
who activated Sirius between June 2004 and July 2005 — the first year of NFL programming —
only [-] cited the NFL as the reason for subscribing to satellite radio, as compared to [-]
that cited music programming and [-] that cited commercial free music. SX Trial Ex. 35 at
17: SX FOF at ¥ 377. Moreover, despite Sirius’s claim that the NFL provided greater brand
awareness, SDARS FOF at § 78 & table, only {-] cited the NFL as their reason for choosing
Sirius over XM in that same time period. SX Trial Ex. 35 at 18; SX FOF at § 377. Likewise, in

the second quarter of 2006 — the most recent time period for which Sirius has provided data —
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only [.] of subscribers cited “sports programming” as the reason for subscribing to satellite
radio. SX Trial Ex. 35 at 17; 6/11/07 Tr. 28:7-13 (Cohen); SX FOF at § 377. In fact, an internal

Sirius email to Mr. Karmazin discussing Sirius’s focus group research explained that [|||| R

I SX Trial Ex. 29 at 1; SX FOF at § 377. Thus, Sirius’s own evidence
outright refutes the position it presents in its findings of fact.

66.  The same is true for XM, whose internal surveys consistently show that “[||| i}

N | SX Trial Ex. 1 at 24; 6/5/07 Tr.
64:15-65:2 (Parsons), and it also ranks highest in ||| | || | | N RN sX Trial Ex.

2at 11; SX FOF at § 378. Indeed, XM’s surveys reveal that music programming is “the most
important type of programming for all demographic groups, SX Trial Ex. 1 at 27; 6/5/07 Tr.
65:3-11 (Parsons), and that [ [
I SX Trial Ex. 52 at Ex. 125 DR at p.16. See also SX FOF at 1378. A slide from one
of XM’s own internal surveys (from September 2006) aptly captures the relative values of music
and non-music content to the service. SX Trial Ex. 52 at SX Ex. 125 DR, p. 16; SX FOF p. 107.
Though both XM and Sirius try to assert (unconvincingly) that sports programming provides
tremendous value relative to music in terms of subscriber acquisition and retention, their own
surveys show otherwise. In fact, even surveys specifically designed to determine whether the
SDARS should acquire particular sports programming demonstrate the predominant importance
of music content. For example, when Sirius was considering whether to carry NBA games, it

found || |- S Trial Ex. 52 at SX

Exhibit 117 DR, at SIR0O038898. And when XM was considering whether to continue to carry
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NASCAR programming, it observed that [ |

I | S Trial Ex. 52 at SX Exhibit 121 DR at XMCRB 00023792 (emphasis
added); SX FOF at p. 135.

67.  Thus, as the SDARS’ own surveys make vividly clear, there can simply be no
doubt that music — not sports, talk, entertainment, or news — is by far the most valuable content
to both Sirius and XM, no matter how that value is measured.

68. Third, the SDARS’ own experts support the contention that music ranks higher
than all other programming types. For example, in calculating his “channel-attachment” index —
an index designed to demonstrate the relative values of music and non-music programming,
Woodbury WDT at 19, XM Trial Ex. 8 — Dr. Woodbury found that music programming provides
[-] of the value of the SDARS” programming offerings. Woodbury WDT at 20, XM
Trial Ex. 8; 6/13/07 Tr. 90:21-91:2 (Woodbury). See SX FOF at §9430-432. Likewise, Dr.
Hauser’s survey evidence confirms Dr. Wind’s finding that music programming is more valuable
than any and all of the other programming types. SX FOF at 49 410-414. In fact, his study
confirms that losing music would have the greatest effect on subscribers’ willingness to pay, that
music is more valuable than all the other programming types combined, and that no matter how
content value is calculated, music comes out far ahead. SX FOF at 49 410-414 & Figures 23-26.

69.  Fourth, though Sirius attempts, through the table on page 54 and graph on page
55 of the SDARS Findings of Fact, to suggest a causal connection between acquisition of non-
music content and subscriber growth, there are several more probable explanations for this
subscriber growth that are unrelated to the addition of non-music programming content. For
example, in February 2005 — a point in time in which Sirius depicts a spike in subscribership —

XM announced that it was raising its monthly subscription fee from $9.99 per month to $12.95
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per month, placing it on par with Sirius’s pricing. 8/22/07 Tr. 238:12-240:10 (Karmazin).
Although Sirius would like this Court to believe that a price increase by the only other satellite
radio provider would actually disadvantage Sirius, 8/22/07 Tr. 245:9-19 (Karmazin), simple
common sense says otherwise. Indeed, it is entirely possible, and in fact likely, that an increase
in its primary competitor’s prices, and not the addition of any particular non-music programming
content led to the increase in subscribers depicted in Sirius’s tables and graph. SDARS FOF at
99 73-78.

70.  The SDARS themselves concede that it takes 3-4 years to get radios installed in
automobiles and that Sirius did not even begin trying to do so until 1999. SDARS FOF at § 672.
Moreover, Sirius had problems with its chipset which delayed its growth. SDARS FOF at § 62.
The SDARS cannot reasonably blame music content for their small size in 2003 and 2004. Nor
can they fairly claim that non-music content is a panacea.

71.  Fifih, the SDARS demonstrate their knowledge that music is the key driver of
their profitability by spending their most valuable currency on it — bandwidth. As XM explained
in an internal presentation, their “Programming Resources [Are] Deployed Consistent with
[Their] content Strategy,” using [-] of their bandwidth for music. SX Ex. 120 DR, at 25.
Although the SDARS regularly pre-empt other programming for sports events, they never
preempt music channels. 6/7/07 Tr. 233:2-8 (Cohen). Music is just too valuable.

72, Sixth, the evidence refutes the SDARS’ claim that this programming provides any
kind of “exclusivity” or “branding” value to the businesses. SDARS FOF at 4 68-69, 75-84, 89-
94, 105-110. In terms of exclusivity, as SoundExchange elaborates in great detail in its Findings
of Fact, most of the non-music programming that the SDARS claim is exclusive is in fact not

exclusive in any real sense. SX FOF at 49 462-464. For example, the NFL programming that
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Sirius broadcasts is no different from programming football fans can receive through other
media. Fans can “get radio broadcasts” of NFL games “on NFL.com[.]” and can get “network
broadcasts of the NFL games” through DirecTV. 6/7/07 Tr. 348:11-16 (Cohen). In fact, within
the NFL contract itself, there is no legal barrier preventing terrestrial radio or new digital media
from broadcasting every NFL game. SX Trial Ex. 36. Likewise, NASCAR fans can listen to
NASCAR races on terrestrial radio, as well as through NASCAR.com’s TrackPass, 6/11/07 Tr.
20:2-21:12 (Cohen), while MLB games are available from numerous outlets, 6/6/07 Tr. 107:14-
108:22 (Cook). The same holds true for Martha Stewart and Fox News programming. SX FOF
at 99 463-464. Indeed, the Fox News channels for which XM and Sirius each pay significant
sums are both non-exclusive to each other and simply re-broadcasts of Fox News’ TV
programming. Herscovici WRT at 25-26, SX Trial Ex. 130; See also SX FOF at Y 463-64.

73. With respect to the alleged “brand value” the SDARS claim derives from their
non-music programming, though the SDARS attempted in rebuttal to develop a three-pronged
presentation of this value, their attempt failed to make the point. None of the three branding
experts that testified for the SDARS provided any reliable evidence from which to draw any sort
of conclusion concerning the alleged brand value of non-music content. Indeed, the record is
devoid of any credible and reliable evidence that this asserted “branding”™ had any causal effect
on subscriber growth. Sirius’s own “Brand/Ad Tracker” survey shows that in the third quarter of

2005 - long after the major sports deals were signed, and a year after the Stern deal was

announced - Stern was mentioned |
I | S Trial Ex. 84 at

STR00018174; SX FOF at ¥ 484. Thus, rather than proving that the non-music content provides

any kind of “brand value™ to the SDARS, the record instead strongly supports the fact that it has
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been, and continues to be, the music programming — not the so-called “branded” non-music
programming — that contributes the most to the SDARS in terms of subscriber acquisition and

retention.

III. THE SDARS’ STATUTORY FACTOR ANALYSIS IS REFUTED BY THE
EVIDENCE.

74. In their proposed findings of fact, the SDARS advocate for a novel and
unsupportable interpretation and application of the statutory factors that finds no support in the
evidentiary record and is foreclosed by the controlling statute and a/l past precedent. In reaching
this absurd result, however, the SDARS grossly mischaracterize the record and apply the facts in
a way that turns the statutory objectives and the very purpose of copyright law on their heads.

75.  Itis worth noting at the outset that, despite their rhetoric painting themselves as
the champions of § 801(b), the SDARS make almost no use of the statutory factors in arriving at
their proposed “near zero” rate. Rather, they begin with two inherently flawed benchmarks, and
then make a series of untenable adjustments that they admit have nothing whatsoever to do with
the statutory factors. Woodbury WDT at 27-41, XM Trial Ex. 8. Using these expressly non-
statutory adjustments, Dr. Woodbury arrives at his unprecedentedly low proposed range of
between 0.88% of revenue and 2.35% of revenue. Id. at 41.

76.  As discussed below and in more detail in SoundExchange’s Reply Conclusions of
Law, the statutory factors cannot be understood to compel a “near zero” royalty rate. Rather,
application of the § 801(b) factors to the evidence in the record yields a royalty rate, such as that
proposed by SoundExchange, that begins at 8% of revenue (whether expressed as a percentage

of revenue or a per performance rate) and increases as a percentage of revenue as the SDARS
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increase their subscribership. Such a rate would advance all of the statutory factors and would
be decidedly below a market rate for most, if not all, of the term of this license.

A. Factor 1: The SDARS’ Application of the First Factor — Maximizing the
Availability of Creative Works — Is Plain Wrong.

77. Section 801(b)(1)(A) seeks to “maximize the availability of creative works to the
public.” Previous tribunals have concluded that the principal way to achieve this objective is to
assure that copyright holders are fully compensated for their creative efforts and continue to be
incentivized to create additional works. See, e.g., Phonorecords, 46 Fed. Reg. at 10479 (the first
factor is to provide “an economic incentive and the prospect of pecuniary reward” for the
copyright owner’s “creative efforts”); 1980 Adjustment of the Royalty Rate for Coin-Operated
Phonorecord Players (“Juke Box Decision™), 46 Fed. Reg. 884, 889 (1981) (holding that
“reasonable payment for jukebox performances will add incrementally to the encouragement of
creation by songwriters and exploitation by music publishers, and so maximize the availability of
musical works to the public”). As the Supreme Court has recognized — and the Librarian has
affirmed — the goal of maximizing the availability of creative works “is achieved by allowing the
copyright owners to receive a fair return for their labors.” Twentieth Century Music v. Aiken,
422 U.S. 151, 156 (1975) (“The immediate effect of our copyright law is to secure a fair return
from an author’s creative labor. But the ultimate aim is, by this incentive, to stimulate artistic
creativity for the general public good.”); PES /, 63 Fed. Reg. at 25406. See also Navarro WDT
at 9, SX Trial Ex. 63.

78 Nevertheless, the SDARS’ approach is that the first statutory factor is best served
by a rate that is “as low as possible, as lower rates lead to lower prices to consumers™ so that the

copyright users can disseminate and use more creative works as cheaply as possible. SDARS
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FOF at Y 156, 168-169. That application turns the statute and every decision interpreting it on
their heads. The Librarian has rejected this approach outright. PES 7, 63 Fed. Reg. at 25406. As
the Librarian has explained, “past CRT precedent and case law” make clear that the first
statutory factor is about “stimulating the creative process.” Id. “The positive interplay between
compensation and creation is a basic tenet of copyright law, and as such, its contribution to
stimulating the creation of additional works cannot be set aside lightly.” Id. (discussing the first
§ 801(b) factor). Indeed, any other interpretation would be antithetical to the very purpose of the
copyright laws. As the Supreme Court has recognized, “[t]o propose that fair use be imposed
whenever the social value [of dissemination] . . . outweighs any detriment to the artist, would be
to propose depriving copyright owners of their right in the property precisely when they
encounter those users who could afford to pay for it.” Harper & Row Publishers, Inc. v. Nation
Enters., 471 U.S. 539, 559 (1985) (internal quotation marks and citations omitted). As the Court
noted, the result of privileging those who disseminate over those who create is that “the public
[soon] would have nothing worth reading.” Harper & Row, 471 U.S. at 559 (internal quotation
marks and citations omitted); see also Eldred v. Ashcroft, 537 U.S. 186, 206 (2002) (copyright
protection aims to “provide greater incentive for American and other authors to create and
disseminate their work”) (emphasis added); id. at 206-07 (extending copyright terms was an
effort to “encourage copyright holders to invest in the restoration and public dissemination of
their works™).

79.  Accordingly, the Librarian concluded in the PES ] decision that evidence of a
service's method of disseminating creative works could be relevant to the first factor only to the
extent that it shows “how the creation of a new mode of distribution will itself stimulate the

creation of additional works.” PES [, 63 Fed. Reg. at 25406. The SDARS have barely even
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attempted to show this here. Out of their 48 paragraphs dedicated to the first statutory factor,
SDARS FOF at 99 123-170, in only 3 do they argue that their for-profit use of copyrighted sound
recordings stimulates the creation of additional creative works by promoting music and driving
demand for the artists’ works. Id. at 9 145-147. The problem with this, of course, is that there
is no evidence to support it. Certainly, the SDARS cite none other than the unsupported
theoretical assertions of their economists. /d. Aside from their own self-serving statements, they
have produced no reliable evidence that their services in any way promote the sale of recorded
music or drive its demand. Indeed, as SoundExchange has shown, all the record evidence from
both SoundExchange as well as the SDARS shows that the opposite is true — that the SDARS’
services substitute for and decrease sales of recorded music. Infra Section II1.B.3; SX FOF at 9
669-725.

80. There is only one way to “stimulate the creation of additional works,” PES I, 63
Fed. Reg. at 25406. That is to pay the creators. Id. (“The positive interplay between
compensation and creation is a basic tenet of copyright law, and as such, its contribution to
stimulating the creation of additional works cannot be set aside lightly.”) (discussing the first
801(b) factor).

81.  The SDARS’ theory that “availability of works to the public will be maximized if
rates are as low as possible, as lower rates lead to lower prices for consumers,” SDARS FOF at
€4 156, 168-169, is also wholly unsupported factually. There is nothing in the record to suggest
that the SDARS would actually lower prices to consumers if the sound recording rate was zero or
near zero. The SDARS have no history of offering lower rates to consumers to date. Moreover,

the SDARS’ own witness — Mr. Musey — indicated that the prudent thing for the SDARS to do
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would be to give any additional money resulting from lower royalty rates to their shareholders.
Musey WDT at 29-32, XM Trial Ex. 9.

82. Unable to point to any record evidence that their services stimulate the creation of
additional works, the SDARS instead catalog a litany of their alleged creative contributions that
are legally and factually irrelevant.

83.  First, they tout the ability of their satellite signals to reach a nationwide audience
with a high quality digital audio experience. SDARS FOF at 126-128. They do not even
claim this in any way stimulates the creation of additional creative works. They claim instead
merely that it makes music available nationwide. Nor is it factually much of a contribution at all.
Every digital service in existence is nationwide in its reach, as is terrestrial radio. Indeed, the
SDARS made this point themselves — the exact opposite of what they have told this Court —to
the FCC in support of their merger. There, unlike here, they argued that national coverage was
common. SX Trial Ex. 106, Ex. A at § 62. There, unlike here, they argued that no one cares
much about it — “very few potential satellite radio subscribers actually travel around the country
enough to justify paying $13 per month for radio service. This product characteristic might be
highly salient for long distance truckers, but less important for most others.” Id.; see also id. at
65 (arguing that “many” of their subscribers do not have a strong preference for high sound
quality). They even went so far as to argue that the commercial free aspe