Before the
COPYRIGHT ROYALTY JUDGES
Library of Congress
Washington, D.C.

In the Matter of Docket Nb. 2011-1 CRB PSS/Satellite 1T

Determination of Rates and Termé for
Preexisting Subscription and Satellite Digital
Audio Radio Services

WRITTEN DIRECT STATEMENT OF MUSIC CHOICE

Pursuant to 37 C.F.R. § 351.4 and the Copyright Royalty Board’s Order dated August 17,
2011, Music Choice, through its undersigned counsel, respectfully submits its written direct
statement.

CONTENTS OF MUSIC CHOICE’S WRITTEN DIRECT CASE

TAB A: WITNESS TESTIMONY

Pursuant to 37 C.F.R; § 351.4(b)(1) and the Copyright Royalty Board’s Order dated
August 17, 2011, Music Choice submits written direct testimony from the following expert and
fact witnesses, included at Tab A:

(1)  David J. Del Beccaro, the President and Chief Executive Officer of Music Choice,

will testify concerning the business operations of Music Choice and the various reasons why a
reduction in the royalty rate for pre-existing subscription services will further the policy
objectives of the Section 114 license. Mr. Del Beccaro will further testify concerning the lack of
any true marketplace value for the Section 112 ephemeral license royalty rate and the absence of
any need to modify the existing regulations associated with the pre-existing subscriptién services

license.



(2)  Damon Williams, Vice President of Programming and Production for Music

Choice, will testify concerning the promotional effects of Music Choice, particularly how the
service increases record sales and fosters the creation of new artistic works. Mr. Williams will
also testify regarding the technological and programming improvements made to the Music
Choice service since the last proceeding, and the ways in which Music Choice contributes
creative content to the Music Choice residential service, independent of the sound recordings
played on the audio channels.

(3)  Dr. Gregory Crawford, Ph.D., Academic Affiliate with Bates White Economic

Research, will give his expert opinion as to the proper rates to be set in this proceeding. He will
explain why the sum of Music Choice’s musical works performance license rates is the best
available marketplace benchmark, based on empirical evidence and established economic
principles and why a reasonable rate in this case must be less than the musical works rate. He
will also analyze the rhusical works benchmark in light of the Section 801(b)(1) policy factors to
propose a reasonable rate for the Section 114 license.

TAB B: MUSIC CHOICE EXHIBITS

Pursuant to 37 C.F.R. § 351.4(b)(1) and the Copyright Royalty Board’s Order dated

August 17,2011, Music Choice submits the following exhibits, included at Tab B:

Exhibit # | Sponsored By | Description Restricted
MC1 Del Beccaro List of Speaking Engagements of David J. Del
Beccaro
MC2 Del Beccaro Opinion of the Register of Copyright, dated October
20, 2006
MC 3 Del Beccaro License Agreement between Digital Cable Radio

Associates, L.P. (“DCR”) and Sony Music
Entertainment Inc. (Jan. 21, 1993)

MC4 Del Beccaro License Agreement between DCR and EMI Music,
Inc. (Apr. 8, 1994)

MC5 | Del Beccaro License Agreement between DCR and Warner
Music Group Inc. (Jan. 21, 1993)




MC 6 Del Beccaro Decision of the Copyright Board of Canada
(“CBC”), “Reasons for the decision certifying
NRCC, Tariff 1.A (Commercial Radio) for the years
. 1998 to 2002 (Aug. 13, 1999)
MC7 Del Beccaro Decision of the CBC, “Reasons for the decision
' certifying the tariff for pay audio services for the
years 1997 to 2002 (Mar. 15, 2002)
MC 8 Del Beccaro Decision of the CBC, “Reasons for the decision
certifying the tariff to be collected by SOCAN
(2005-2009), NRCC (2007-2010), and CSI (2006-
2009) in respect of Multi-Channel Subscription
Satellite Radio Services” (Apr. 8, 2009)
MC9 Del Beccaro Decision of the CBC, “SOCAN and Re:Sound
Tariffs 1.C (CBC Radio) 2006-2011” (July 8, 2011)
MC 10 | Del Beccaro Music Choice Europe Study (1996)
MC 11 Del Beccaro Printout of current rate schedules for commercial
broadcasting services from the PRS and PPL
websites ' ,
MC 12 Del Beccaro Interim Decision of the Copyright Tribunal Decision
(UK) setting the musical composition performance
royalty rates for webcasters (July 19, 2007)
MC 13 Del Beccaro Printout of the current webcasting FAQ and rate
schedule published on the website of Phonographic
Performance Limited (UK)
MC 14 Del Beccaro Printout of the current webcasting royalty rate
schedule published on the website of the Performing
Rights Society (UK)
MC 15 Del Beccaro Testimony of Richard Boulton submitted by RIAA
.in the last Section 115 proceeding
MC 16 Del Beccaro Testimony of Geoffrey Michael Taylor submitted by
' RIAA in the last Section 115 proceeding
MC 17 Del Beccaro Current License Agreement between ASCAP and
Music Choice (Dec. 22, 2010)
MC 18 Del Beccaro Current License Agreement between BMI and
Music Choice (Dec. 21, 2010)
MC 19 Del Beccaro Current License Agreement between SESAC and
‘Music Choice (June 16, 2008)
MC 20 Del Beccaro Previous License Agreement between ASCAP and
Music Choice (Oct. 25, 2006)
MC 21 Del Beccaro Previous License Agreement between BMI and
Music Choice (Jan. 1, 2006)
MC 22 Del Beccaro, Music Choice’s current channel lineup listing
Williams
MC 23 Del Beccaro, Copies of Music Choice’s current on-screen layouts
Williams




MC 24 Del Beccaro Music Choice spreadsheet summary of financial
results and projections

MC 25 Del Beccaro Copies of recent articles from Billboard Magazine
discussing recent Soundscan reports of music
industry sales figures

MC 26 Del Beccaro Printout of a summary of 2010 year end statistics for
US music sales published on the RIAA website.

MC 27 Williams List of recent public speaking engagements and
press for Damon Williams

MC 28 Williams Testimonials

MC 29 Williams Photographs and a listing of plaques displayed at
Music Choice

MC 30 Williams Emails and faxes from record labels and artists,
thanking Music Choice for promoting their records

MC 31 Williams List of artists and label representatives who have
visited Music Choice

MC 32 Williams Examples of promotional email blasts

MC 33 Williams | A Maroon 5 email advertisement

MC 34 Williams 2004 Arbitron study

MC 35 Williams 2008 OTX study

MC 36 Williams 2010 Experian Simmons survey

MC 37 Williams 2005 Arbitron study

MC 38 Williams 2011 Ipsos OTX MediaCT study

MC 39 Williams Big Sean panel images and promotional press

MC 40 Williams Trin-i-tee panel images and promotional press

MC41 Williams Mindless Behavior promotional press

MC 42 Williams Brad Paisley panel image, Facebook post and grant
of right

MC 43 Williams Internal Music Choice study of Trapt promotion
summary

MC 44 Williams Internal Music Choice study of Disturbed promotion

MC 45 Williams Internal Music Choice studies of Shadows Fall
promotion

MC 46 Williams Internal Music Choice study of God Forbid
promotion

MC 47 Williams Examples of various on-screen advertising panels
run in connection with such promotions, organized
by record labels ‘

MC 48 Williams Copies of agreements to display entire record album
at no charge with various record labels

MC 49 Williams An email from a record label requesting purchasing

: capability from Music Choice channels '
MC 50 Williams Examples of You and the Artist screens




MC 51

Williams

Examples of ad panels that ran on our audio service
and Music Choice eblasts to promote J. Cole on Live
Undefined

MC 52

.Crawford

CV of Dr. Gregory Crawford, Ph.D.

MC 53

Crawford

Excerpt from oral testimony of Dr. Michael D.
Pelcovits, Docket No. 2006-1 CRB DSTRA (May 1,
2007) pp. 220-21

MC 54

Crawfor_d

Richard Caves, Creative Industries: Contracts
between Art and Commerce (Massachusetts:
Harvard University Press, 2000) p. 292

MC 55

Crawford

“The Infinite Dial: Digital Platforms and the Future
of Radio,” Edison Research and Arbitron (2010) p.
87

MC 56

Crawford

“NARM Research Report: Consumers & Music
Discovery,” The NPD Group (Nov. 2011) pp. 6, 13,
42,44, 47

MC 57

Crawford

“Let’s Play: American Music Business,” Recording
Industry Association of America (2010) p. 13

MC 58

Crawford

“The Digital Music Industry Outlook”, Business
Insights (Jul. 2011) p. 26

MC 59

Crawford

Rebuttal testimony of Charles Ciongoli, Docket No.
2006-1 CRB DSTRA (Jul. 2007) p. 3

MC 60

Crawford

Rebuttal testimony of Mark Eisenberg, Docket No.
2006-1 CRB DSTRA (Jul. 2007) pp. 11-12

MC 61

Crawford

Written testimony of Adam B. Jaffe, Docket No.
2005-1 CRJ DTRA pp. 19-25

MC 62

Crawford

Expert Report of Dr. John R. Woodbury, Docket No.
2006-1 CRB DSTRA (Oct. 30, 2006) pp. 36-38

MC 63

Crawford

Report of the Copyright Arbitration Royalty Panel
(Nov. 12, 1997) p. 61

MC 64

Crawford

Alejandro Zentner , “Measuring the Effect of Music
Downloads on Music Purchases,” Journal of Law
and Economics 49, no. 1 (Apr. 2006): pp. 63-90

MC 65

Crawford

Stan Liebowitz , “File Sharing: Creative Destruction
or Just Plain Destruction?,” Journal of Law and
Economics 49, no. 1 (Apr. 2006): p. 1-28

MC 66

Crawford

Rafael Rob and Joel Waldfogel, “Piracy on the High
C’s: Music Downloading, Sales Displacement, and
Social Welfare in a Sample of College Students,”
Journal of Law and Economics 48, no. 1 (Apr.

'{ 2006): pp. 29-62




PROPOSED RATE FOR MUSIC CHOICE

Pursuant to 37 C.F.R. § 351.4(b)(3), Music Choice proposes that the Section 114 sound
. recording performance license rate for Music Choice be reduced to 2.6 percent of gross revenues
as that term is curréntly defined in the applicable regulations. Because the ephemeral copies
made by Music Choice have no independent economic value and recent agreements covering the
ephemeral right have folded the ephemeral copy license into the performaﬁce fee, Music Choice
- proposes that the Section 112 ephemeral license be inclﬁded within the 2.6 percent royalty‘ rate.
If any additional value is ascribed to the ephemeral license, Music Choice proposes that the
Section 112 rate be set no higher than a flat fee of $100 per year.

Music Choice proposes that no changes are necessary to the applicable regulations.

Dated: November 29, 2011 Respectfully submitted,

Music Choice

"

e

Paul M. Fakler (NY Bar No. 2940435)
Martin Cunniff (DC Bar No. 424219)
Eric Roman (NY Bar No. 2827657)
Matthew Trokenheim (NY Bar No. 4416079)
Jeff Leung (NY Bar No. 4640819)
ARENT FOX LLP

1675 Broadway

New York, NY 10019-5874

Tel: 212.484.3900

Fax: 212.484.3990
fakler.paul@arentfox.com

Attorneys for Petitioner -

Music Choice




Before the
COPYRIGHT ROYALTY JUDGES
Library of Congress
Washington, D.C.

In the Matter of Docket No. 2011-1 CRB PSS/Satellite I

Determination of Rates and Terms for
Preexisting Subscription and Satellite Digital
Audio Radio Services

DECLARATION AND RULE 11 CERTIFICATION OF PAUL FAKLER

PAUL M. FAKLER, declare:

1. My nameis Paul M. Fakler. | am apartner with Arent Fox LLP, counsel to Music
Choice in the above captioned proceeding.

2. Pursuant to 37 C.F.R. 8§ 350.4(e)(1) and the Copyright Royalty Judge’'s Order
dated November 16, 2011 (the “Protective Order”), Music Choice, through its undersigned
counsel, respectfully submits this affidavit and Rule 11 Certification concerning Protected
Material, asthat term is used and defined in the Protective Order.

3. This affidavit and Rule 11 Certification is being submitted simultaneously with
the Written Direct Statement of Music Choice and all accompanying written direct testimony and
exhibits.

4, | have reviewed the Written Direct Statement, the Testimony of David J. Del
Beccaro, the Testimony of Damon Williams, the Testimony of Dr. Gregory Crawford, and all

exhibits submitted by Music Choice in this proceeding.



5. As discussed below and after consultation with my client, | have determined that
portions of the testimony and exhibits contain Protected Material in accordance with the
Protective Order.

6. Such Protected Material includes, but is not limited to testimony and exhibits
involving (a) contracts, contractual terms or contract strategy that are proprietary, not available
to the public, commercially senditive and, in some instances, are subject to express
confidentiality provisions with third parties; and (b) highly confidential business information,
financial projections, financial data, and competitive strategy that are proprietary, not available
to the public, and commercially sensitive.

7. If this commercial or financial information were to become public, it would
provide an unfair competitive advantage to Music Choice's competitors and entities with whom
they do business and negotiate. Public disclosure of this information would place Music Choice
at asignificant commercia disadvantage and would seriously jeopardize its business interests.

8. Portions of the written direct statement and their accompanying exhibits
submitted by Music Choice clearly meet the definition of "Protected Material." Specificaly, as
summarized below, the following witnesses statements and exhibits contain commercial and
financial material that is proprietary, not known to the public and the disclosure of which would
place Music Choice at a significant commercial disadvantage or would unfairly advantage
competitors and other parties.

a. The Testimony of David J. Del Beccaro contains detailed non-public financial
information and projections relating to Music Choice’'s business, as well as information
about current contracts, including those subject to confidentiality provisions. Mr. Del

Beccaro also sponsors exhibits that contain confidential financial information about



Music Choice's income and expenses. The information in both the written testimony and
the exhibits is at a level of specificity that is not disclosed to the public; if it were
disclosed, it would competitively disadvantage Music Choice while providing a
competitive advantage to other partiesin the industry.

b. The Testimony of Damon Williams contains detailed non-public commercial
information related to planned, but not yet executed, programming, design, promotion
and technological changes to the Music Choice residential service. Mr. Williams also
sponsors an exhibit that contains proprietary non-public information related to one of
those planned changes. None of this information is publicly known or available.
Disclosure of the commercial details contained in Mr. Williams's testimony and exhibits
would competitively disadvantage Music Choice while providing its competitors with an
unfair commercial advantage.

c. The Testimony of Dr. Gregory Crawford contains detailed non-public financial
information relating to Music Choice’ s business. Dr. Crawford also sponsors exhibits that
contain restricted deposition testimony subject to the protective order in Docket No.
2006-1 CRB DSTRA, and a research report obtained subject to a confidentiality
agreement. The information in both the written testimony and the exhibitsis at alevel of
specificity that is not disclosed to the public; if it were disclosed, it would competitively
disadvantage Music Choice while providing a competitive advantage to other parties in
the industry.

0. All redacted materials designated as “RESTRICTED” contains commercia or

financial information that Music Choice has reasonably determined in good faith that, if



disclosed, would either competitively disadvantage Music Choice or provide a competitive
advantage to another party.

10.  Attached hereto is a Redaction Log, as required by paragraph 10(b) of the
Protective Order, identifying each redaction contained in the Testimony of David J. Del Beccaro,
Damon Williams, Dr. Gregory Crawford, Ph.D., as well as any exhibit or other document
submitted that is designated Restricted.

11.  Within the Redaction Log, each listing of a redaction or Restricted document
identifies the document, the page and line number of each redaction, and a brief description of
the nature of the redacted Protected Material.

12. | am authorized to submit this affidavit on behalf of Music Choice. | have
reviewed the redactions set forth in the Redaction Log and to the best of my knowledge,
information and belief, the redacted information meets the definition of Restricted Information
contained in the Protective Order. At the time this Affidavit is made, good cause exists for the
treatment of the information as Protected Materia in order to prevent certain business and
competitive harm that would result from the disclosure of such information while, at the same
time, enabling Music Choice to provide the Copyright Royalty Judges with the most complete

record possible on which to base its determination in this proceeding.



Pursuant to 28 U.S.C. §1746 and 37 C.F.R. § 350.4(e)(1), I hereby declare under the
penalty of perjury that, to the best of my knowledge, information and belief, the foregoing is true

and correct.

Dated: November 29, 2011 ~ Respectfully submitted,

Music Choice

By %

Paul M. Fakler (NY Bar No. 2940435)
ARENT FOX LLP

1675 Broadway

New York, NY 10019-5874

Tel: 212.484.3900

Fax: 212.484.3990 ,
fakler.paul@arentfox.com

Attorneys for Petitioner Music Choice
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MUSIC CHOICE REDACTION LOG
FORWRITTEN DIRECT STATEMENT AND EXHIBITS

Witness Pages, Exhibit Description

Del Beccaro Page 4, line 13 Financial information concerning royalties paid to
SoundExchange by Music Choice.

Del Beccaro Page 7, lines6to0 8 Financial information concerning royalties paid
by Music Choice to SoundExchange.

Del Beccaro Page 10, lines 6 and 15 Financial information including financial terms of
confidential license agreement between Music
Choice and SESAC.

Del Beccaro Page 12, lines4 and 5 Financial information concerning Music Choice's
average revenues per customer.

Del Beccaro Page 12, line 23to Page | Commercia information concerning current terms

13,line3 of agreements between Music Choice and its
affiliates and between Music Choice and various
record labels.

Del Beccaro Page 21, line 21 to page | Financial and commercial information concerning
22, line 1; page 22, lines | confidential license agreement between Music
9to 13; page 23, lines5 | Choice and SESAC.
and 6

Del Beccaro Page 25, line 5 Financial information concerning Music Choice’s
current programming expenses.

Del Beccaro Page 28, line 7 Financial information concerning Music Choice’s
average revenues per customer.

Del Beccaro Page 31, lines6to 7 Commercial information regarding Music
Choice’s planned but not yet executed changes to
its residential service.

Del Beccaro Page 31, lines 18 to 20, Financial information concerning Music Choice's

2210 23; page 32, lines 1,
3 and 5; page 33, line 12

capital investments.




Del Beccaro

Page 33, lines 21 to 23;
page 34, lines 4 to 6

Financial information concerning Music Choice's
profits and losses.

Del Beccaro Page 34, lines 13 to 14 Financial and commercial information regarding

royalties paid to record labels by Music Choice.

Del Beccaro Page 35, lines3to 5 Commercial information concerning current terms

of agreements between Music Choice and
affiliates and between Music Choice and various
record labels.

Del Beccaro Page 35, line21 to page | Information concerning Music Choice's financial
36, line4 projections.

Del Beccaro Page 37, lines 5 to 6; Commercial and financia information concerning
page 38, lines 3, 4, 7t0 9 | Music Choice' s relationships with affiliates.

Del Beccaro Page 38, lines 15 to 16; Financial information concerning Music Choice's
page 39, line 22 capital investments.

Del Beccaro Page 39, line 5 Financial information concerning Music Choice's

income and expenses.

Del Beccaro Page 40, lines9 and 10 Financial information concerning Music Choice's

average fees per customer.

Del Beccaro Page 40, line 16 Financial information concerning Music Choice's

revenue growth.

Del Beccaro Page 41, lines1to 12 Chart showing Music Choice’ sfinancial

performance and projections.

Del Beccaro Page 41, lines 18 to 20 Commercial information concerning negotiations

between Music Choice and its affiliates.

Del Beccaro Page 41, line 21 to page | Information concerning Music Choice’ s financial
42, line 2 projections.

Del Beccaro Page 42, lines 17 and 18 | Financial Information concerning Music Choice's

profits and losses.

Del Beccaro Page 45, lines 9 and 11 Financial information concerning royalties paid to

SoundExchange.

Del Beccaro Page 48, line 19, and Information concerning financial terms of
page 49, line 3 confidential agreement between Music Choice

and SESAC.

Del Beccaro Exhibit MC 19 Confidentia license agreement between Music

Choice and SESAC.

Del Beccaro Exhibit MC 24 Summaries of Music Choice financia results and

projections.

Williams Page 21, line 4; Information regarding Music Choice’ s planned,
page 25, lines 17 to 20; but not yet executed, changes to its residential
page 25, line 22 to page | service
26, line 3;
page 26, lines5to 12;
page 26, line 20 to page
27,line 15

Williams Page 30, lines 22 to 23 Proprietary information regarding Music Choice

programming decisions.

7




Williams Exhibit MC 50 Screen-shots of planned Music Choice
programming, promotional and design changes.

Crawford Page7,113,n.4 Restricted deposition testimony subject to the
protective order entered in Docket No. 2006-1
CRB DSTRA.

Crawford Page 42, 1 146 Information concerning financial terms of
confidential agreement between Music Choice
and SESAC.

Crawford Pages 43-44, 11152 to Information concerning Music Choice' s financial

154 performance.

Crawford Page 45, 1 162 Information concerning Music Choice financial
projections.

Crawford Page 46, 1 166 Information concerning Music Choice' s capital
Investments.

Crawford Pages 47-48, 111 169, 170, | Information concerning Music Choice' s financial

173, 176 performance.

Crawford Pages 60-61, Appendix B | Music Choice financial statements

Crawford Exhibit MC 53 Restricted deposition testimony subject to the
protective order entered in Docket No. 2006-1
CRB DSTRA.

Crawford Exhibit MC 56 Proprietary research report subject to a

confidentiality agreement.
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Beforethe
UNITED STATES COPYRIGHT ROYALTY JUDGES
Washington, D.C.

In the Matter of:
Docket No. 2011-1

Determination of Rates and Terms for CRB PSS/Satdllite Il
Preexisting Subscription Services and
Satellite Digital Audio Radio Services

TESTIMONY OF DAVID J. DEL BECCARO

My name is David J. Del Beccaro and | am the President and CEO of Music Choice.
| have overseen all aspects of Music Choice since the company’s inception in 1987. | submit
this testimony in connection with the above-captioned proceeding, in which the Copyright
Royalty Judges (“CRJ’) will adjust the rates for the statutory license used by Music Choice
for the public performance of sound recordings as a preexisting subscription service
pursuant to 17 U.S.C. § 114(f)(2).

My Background

| helped commercialize Music Choice (formerly named Digital Cable Radio Associates)
beginning in 1987, when | served as Vice President, Business Development for Jerrold
Communications (“Jerrold”), a division of Genera Instrument Corporation (“Gl”). After
approximately four years of product development and market testing within Jerrold, | helped
secure financing for the digital music service concept through a partnership of maor cable and
music companies, beginning in 1991 when the company launched as a stand-alone entity.

Between 1991 and 2000, a number of major companies became investors in the venture through



PUBLIC VERSION

various predecessors and affiliates. Those companies are now: Comcast Corporation; Cox
Communications, Inc.; Time Warner Cable, Inc.; EMI Music, Inc.; Motorola, Inc,;
Microsoft Corporation; Sony Corporation of America; and Time Warner Inc. Notably, these
partners include both companies that own record labels and companies that own cable
companies. All of the deals we do with those record labels and cable companies owned by
our partners have been conducted at arm’s length, with no favoritism shown to Music
Choice. Indeed, some of the most difficult and protracted negotiations have been those with
our cable company partners. Nor are we in any position to show favoritism to cable or record
companies owned by our partners as we have several partners with no record label or cable
affiliates. Further, no single partner holds a controlling interest in Music Choice and, in fact,
as a group the non-cable partners hold a significantly greater ownership interest (by a two to
one margin) in Music Choice than our cable partners do as a group.

In my capacity as President and CEO of Music Choice over the past twenty years, |
have devised, implemented and overseen various changes in the company’s offerings and
technologies, as the company has had to adapt to an increasingly difficult and competitive
market for cable music services. In thistime, | have become intimately familiar with various
facets of the music industry, including the production and promotion of sound recordings,
artist promotion, and the many forms of broadcasting and digital music services available in
the marketplace. | have been quoted in The New York Times, Los Angeles Times,
Associated Press, Reuters, MultiChannel News, and Billboard, among other national
publications on various topics related to music and technology. A list of my recent speaking

engagements on these topics is submitted as Exhibit MC 1.
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Prior to holding my current position, | served as the Vice President of New Business
Development at Jerrold, as noted above. Before joining Jerrold, | held various marketing and
financial positions at Gl and Ford Motor Company. | have B.S. and M.S. degrees in
Industrial Engineering from Stanford University and a B.A. in Management Engineering
from Claremont M cKenna College.

| am familiar with the operations of Music Choice and its relationships with
copyright owners and their representatives, including the American Society of Composers,
Authors and Publishers, (*“ASCAP’), Broadcast Music, Inc. (“BMI”), SESAC, Inc.
(*SESAC”), the Recording Industry Association of America (“RIAA™), SoundExchange and
other licensing entities. As part of my responsibilities as President and CEO of Music
Choice, | also keep myself generally apprised of the copyright licensing costs faced by
similar businesses in the United States and other countries. The following testimony is based
upon my personal knowledge and information available to me in the course of performing
my duties as President and CEO of Music Choice.

TheMusic Choice Service

Music Choice's residential service that is the subject of this proceeding is a music
service comprised of 46 channels of diverse audio programming, which we plan on
expanding to over 300 channelsin the first quarter of 2012. Each channel provides a distinct
musical genre or sub-genre to the listener. Our service is delivered to customers primarily by
cable operators as part of a package of offerings to customers in the home (e.g., the Music
Choice service is included by cable operators as part of their digital basic cable service to

their customers). Virtually all customers receive al 46 of our channels through our
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residential service. Our programming currently reaches almost 52 million residential
customers across the United States.

Music Choice provides its audio service to residential customers under the statutory
license for the public performance of sound recordings by a “preexisting subscription
service” (“PSS’), as that term is defined in Section 114(j)(11) of the Copyright Act. We
fully comply with the sound recording performance complement, as required by the statutory
license. Accordingly, we do not play more than three different selections of sound
recordings from any one phonorecord within a three hour period on any of our channels. We
do not consecutively play more than four sound recordings by the same artist or from a
compilation set of phonorecords within a three hour period on any of our channels. We do
not pre-announce our play list. We make regular reports of our programming, and regularly
remit the required license fees to SoundExchange. Since the statutory license was enacted in
1995, Music Choice has paid the record labels over [[_]] inroyalties.

The Applicable PSS Rate-Setting Standard

As a PSS, the Music Choice residential audio service is subject to a special standard
under Sections 114(f)(1) and 801(b)(1) of the Copyright Act. As the Register of Copyrights
confirmed in connection with the last PSS rate proceeding, this standard is designed to
protect the business expectancies of the few pioneering digital music services that were
making digital performances of sound recordings prior to 1995, when the limited digital
performance right for sound recordings first came into existence, and 1998, when the rate
standard for certain statutory licenses were modified to a market-based standard for newer
services that first entered the market thereafter. A copy of the Register’s decision, discussing

the history of the PSS rate-setting standard is submitted as Exhibit MC 2.
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As noted above, | began commercializing the Music Choice service in 1987. At that
time, there was no public performance right of any kind for sound recordings. When the
service was actually launched to customers in 1991, after significant investment by Music
Choice in new technology and systems, there still was no public performance right for sound
recordings. Because of this, Music Choice had no reason to believe that it would ever have
to pay a penny for the sound recording performance right (just like its primary competitor at
the time, terrestrial radio). The legal landscape started to change in the mid-90s, and sound
recording owners were granted a very limited digital performance right in 1995. Partly in
order to protect the few existing digital music services, like Music Choice, at the same time
Congress created the new performance right it also created a compulsory license. Congress
provided that the rate for this license would be set, not as a pure market rate, but rather by
evaluation of four policy-based factors now codified in Section 801(b), which required
consideration of, among other things, the digital music services financial conditions,
marketplace realities and the avoidance of disruption to the services markets.

The legal landscape changed yet again in 1998, with the passage of the Digita
Millennium Copyright Act. In that legislation, Congress changed the rate-setting standard
for new digital music services to a market-based, willing buyer / willing seller standard. In
doing so, however, Congress went out of its way to allow the three preexisting subscription
services, Music Choice, DMX and Muzak, to keep the non-market, policy-based rate-setting
standard. As the Register of Copyrights noted in her decision, Congress grandfathered the
standard for the PSS to protect their business expectancies, in recognition that they had
launched new businesses and invested significant sums under a very different set of legal

rules than those that would be applied to new services.
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Consequently, and unlike most other statutory licenses for the sound recording digital
performance right, the PSS license standard provides for a “reasonable royalty” that is set
without reference to a market rate, other than having a market rate as its absolute upper
boundary. According to the statute, the reasonable royalty rate is set based upon evaluation
of the following policy objectives:

(A) Tomaximizethe availability of creative works to the public.

(B) To afford the copyright owner afair return for his or her creative work
and the copyright user afair income under existing economic conditions.

(C) To reflect the relative roles of the copyright owner and the copyright
user with respect to relative creative contribution, technological contribution,
capital investment, cost, risk, and contribution to the opening of new markets
for creative expression and mediafor their communication.

(D) To minimize any disruptive impact on the structure of the industries
involved and on generally prevailing industry practices.

17 U.S.C. § 801(b)(1).

History of PSS Rate Setting

During the first rate-setting proceeding for preexisting subscription services,
commenced in 1996, the Copyright Arbitration Royaty Panel (“*CARP’) initially set the
royalty rate at 5 percent of gross domestic revenue from each licensed residential service. On
appeal, in 1998, the Librarian of Congress adjusted the rate to 6.5 percent and that rate was
affirmed on appeal to the District of Columbia Circuit. That original royalty rate has not
been adjusted through the CARP (now the CRJ) process since that time. The first time the
rate was subject to adjustment, Music Choice settled with SoundExchange solely to avoid
the prohibitive costs associated with the CARP process. Due to an inequality in bargaining

power, discussed further below, Music Choice was forced to accept a rate increase to 7



PUBLIC VERSION

percent for 2002 to 2003 and 7.25 percent for 2004 through 2007. This increase in no way
reflected any of the statutory policy objectives relevant to this proceeding, nor was it a true
willing buyer / willing seller, marketplace transaction. The increase was simply a result of
the fact that Music Choice could not, from a business perspective, justify the expense in

money and staff resources for another proceeding so soon after the conclusion of the appeal

process of the first proceeding. ([ [ AR
1

Despite repeated efforts by Music Choice to engage in settlement discussions, when
the royalty rate came up for adjustment again in 2006, SoundExchange did not negotiate a
settlement until directed to by the CRJ during the direct trial opening arguments in June
2007. By the time they complied, Music Choice had already incurred over a million dollars
in legal fees and again was forced to agree to a slight increase, to 7.5 percent in the final rate
period year of 2012, in order to avoid incurring millions more in legal fees. This too was not
a marketplace transaction. It was our hope, however, that having been taken to task by the
Judges in the last proceeding, SoundExchange would be more willing to negotiate a
reasonabl e settlement this time around. Unfortunately, that was not the case. Despite the fact
that Music Choice reached out to SoundExchange many months before the voluntary
negotiation period began for this proceeding, SoundExchange did not engage in settlement
discussions until after the negotiation period was over. Even then, and after we shared our
financial data (without any reciprocity), we received the same old demands that our rate be

significantly increased, with no serious economic justification given other than the fact that
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the cost of a proceeding would be far more burdensome on Music Choice than on
SoundExchange.

As the Judges may be aware, these proceedings cost millions of dollars in legal and
expert fees for each party. For a company the size of Music Choice, the cost of a rate-setting
proceeding creates enormous pressure to settle, even at unfair rates. That pressure is not felt
evenly by Music Choice and SoundExchange. Notably, unlike the record labels and artists,
Music Choice’s interests are not represented by a large trade organization. Indeed, because
DMX had to file for bankruptcy and sell off its assets, and Muzak’s participation in the
market is miniscule, Music Choice must directly bear the entire burden and costs of PSS
rate-setting itself. SoundExchange, on the other hand, has no independent business to protect
or to “distract” it from hyperlitigation of these proceedings. Moreover, all of its litigation
expenses are merely deducted from the royalties it collects from licensees like Music
Choice.

Consequently, SoundExchange has no incentive whatsoever to enter into reasonable
settlements and has every incentive to force Music Choice into these proceedings every five
years unless Music Choice agrees to a substantial increase in itsroyalty rate. Thisdynamicis
worsened by the fact that the PSS rates are adjusted in ajoint proceeding with the SDARS, a
service with a completely different market structure, fundamentally different demand
characteristics, and incomparably higher revenues. From SoundExchange's point of view,
onceit is aready committed to a proceeding against the SDARS, it does not cost much more
incrementally to put on a marginal case against Music Choice. But SoundExchange is very
cognizant of the severe impact the costs will have on Music Choice. Finaly,

SoundExchange does not view the proceeding as carrying any risk. Whether Music Choice’'s
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rate islowered or increased, the difference in resulting royalties to any of the record labels or
artistsisinsignificant.

Given SoundExchange' s pattern of conduct, it has become clear to Music Choice that
it cannot continue to be forced into ever-increasing settlements. If this continues, Music
Choice will eventually be put out of business. As demonstrated below, the original rate set
by the CARP was already too high, largely because the CARP substantially overestimated
Music Choice’s license rate for the performance of musical compositions. If we do not make
a stand in this proceeding and get a corrected and reasonable rate, set pursuant to the
applicable policy factors instead of the exercise of SoundExchange’'s unfair bargaining
leverage, the viability of Music Choice sbusinessis at risk.

Summary of Music Choice' s Rate Proposal

Music Choice proposes a sound recording performance license rate for our
preexisting subscription service of 2.6 percent of service revenues. The original 6.5 percent
rate was the product not only of a full CARP but also two levels of appeal. While the
standard and method for setting the rate by the Librarian of Congress in that proceeding was
upheld by the District of Columbia Circuit and remains applicable to this proceeding, the
Librarian specifically noted that changed factual circumstances considered by that standard
might justify adjusting the rate in future proceedings. Fifteen years later, every relevant
change in circumstance indicates that the royalty rate should be lowered.

First, the Librarian correctly used the sum of the services' license rates for the digital
performance of the underlying musical compositions paid to ASCAP, BMI and SESAC to
establish the highest possible reasonable rate for the equivalent digital sound recording

performance license. The Librarian relied upon the CARP's estimate of ten percent of
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revenues as the sum of the maximum likely composition performance licenses. That figure
was estimated because certain of the licenses were in a period of negotiation and litigation,
and therefore had not been finally set. Nor had there been a history of final rates during prior
periods because the services were new at the time. As it turned out, the CARFP's estimate
was too high. In fact, the sum of Music Choice's current license fees paid to ASCAP, BMI
and SESAC is [[_]] of the estimate upon which the
origina rate was based. This change in circumstance aone warrants a significant reduction
in the sound recording performance rate.

Next, the Librarian considered the various evidence relevant to the policy objectives
contained in the statute, and used those considerations to set the reasonable royalty rate at
6.5 percent, or 65 percent of the highest estimate of the aggregate musical composition rate.
Changes in circumstances during the intervening fifteen years, however, have only
strengthened Music Choice’'s case under each of the policy factors, discussed below.
Consequently, the rate should be adjusted to less than 65 percent of the composition
performance benchmark. | believe the rate should be adjusted to [[_]] of this
benchmark as discussed below.

For example, the evidence of the benefits to the record labels from the Music Choice
service is much stronger now than it was at the time of the original CARP. Our service
drives record sales, particularly in genres for which the labels most need the help. The record
labels themselves have repeatedly acknowledged these key facts. It is clear that Music
Choice, to afar greater degree than in 1996, promotes artists who work in genres outside the
top-40 mainstream, who are not promoted by terrestrial radio and are therefore at the

greatest risk of losing their recording contracts. In 1996, Music Choice only made 31
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channels available to its customers. All of the channels added to its product offering since
that time play music in genres and sub-genres not likely to be played virtualy anywhere in
the United States over terrestrial radio and therefore provide a major promotional benefit
that would not have otherwise occurred without Music Choice. By helping keep these at-risk
artists in their contracts and therefore releasing new albums, our service leads to the net
creation of more music and in amore diverse array of genres.

Over the last fifteen years, Music Choice has continued to invest in technology and
improvements to the Music Choice service, particularly in improvements like on-screen
display of promotional graphics and information about the sound recordings being
broadcast, information and trivia about the artist and song, and incorporation of social media
and features such as live user texting on-screen to promote user engagement with the music
content featured on the channels, all of which have increased the promotional value of our
service to the record labels. Recent surveys have shown that our subscribers are highly
satisfied with the programming and frequently view the on-screen information about the
song and artist. Since the first CARP it has become increasingly clear that Music Choice
provides numerous acknowledged promotiona benefits, at no additional risk, to the record
labels and artists. In fact, studies consistently show that Music Choice listeners buy much
more recorded music than non-Music Choice listeners.

At the same time, Music Choice's residential business has not been stable or
profitable on a cumulative basis, and shows no prospect for any meaningful additional
growth. While the business has grown since 1996 in terms of overall revenue and
subscribers and has, in certain years, finally generated a modest profit on an annua basis,

the overal business is still basically flat and is expected to operate at a loss on an annual
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basis for at least the next few years. Twenty years after launch, the residentia service is a
mature business, with no new expectation or avenue for market growth. Various market
forces have driven the average fee per customer paid to Music Choice for its residential
audio service down from [[[ ] at the time of the first CARP, to [ ([ =t the
time of the last CRJ proceeding, to a mere [[_]] today.

Since the time of the 1996 CARP proceeding, Music Choice has been subject to
increasing competition, which further reduces our negotiating leverage. We have faced
competition in the residential audio market from much larger companies like Sirius XM,
new market entrants such as Stingray Digital (Galaxie Music Service), and “over-the-top”
(*OTT”) providers such as Pandora and iHeartRadio, which are available in the home
through Internet-connected television and Internet-connected devices. The limitation on
cable bandwidth into the home means that Music Choice is also in direct competition with
non-music services to be a part of the cable operators’ channel lineups. And consolidation in
the cable industry gives each multiple system operator (“MSO”) more leverage in their
negotiations with content providers. As noted above, the fact that Music Choice has MSO
partnersisirrelevant -- negotiations between Music Choice and its MSO investors are arms-
length, without any unique benefit to either party. Nor does EMI or Sony being partners in
Music Choice inure to Music Choice' s benefit in securing music content.

Our attempts over the years to increase our profitability through advertising revenue
and other initiatives have failed. To maintain its viability as a business, Music Choice has
been developing supplemental video services, such as an on-demand music video service
(*VOD”) and the SWRV video channel for our cable affiliates, which are not covered by the

statutory license and present their own significant challenges. Even though [[ |Gz
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twenty years as a stand-alone company, the Music Choice residential business is still not
profitable on a cumulative basis and still has not returned the initial capital investment of its
investors. Music Choice has been unfairly burdened with the existing rate, and if that rate is
left in place, Music Choice may never be able to provide a fair return on our investors
capital.

Finally, it is clear that reducing the royalty rate will minimize the disruptive impact
on the industries involved. Music Choice is still a very small company, both in size and in
revenues. Lowering the royalty rate will help Music Choice withstand the various market
pressures it is experiencing. Any resulting reduction in revenues to the record labels (which
would still provide more revenue than if Music Choice were forced to discontinue its
service), would represent a tiny fraction of the labels overall revenues and would not even
be felt by that industry. Notably, the record labels do not incur any additional costs in
connection with the Music Choice service. Every penny paid to them by Music Choice is
pure profit, generated at significant cost and risk to Music Choice.

After consideration of the marketplace benchmark provided by Music Choice's
musical composition performance licenses, the sound recording performance licenses
between Music Choice and three of the magjor record labels, and the statutory policy
objectives, the sound recording performance license rate for Music Choice should be

reduced to 2.6 percent.
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With respect to the Section 112 royalty for ephemeral copies, it is clear that these
copies have no independent economic value to Music Choice, any other digital music
service, or even the record labels themselves. | am not aware of any marketplace
performance license in which the record labels have ever collected fees for ephemeral copies
in addition to the performance fees. In recognition of this marketplace redlity, al agreements
of which | am aware that cover the ephemeral right have folded the ephemeral copy fee into
the performance fee, merely designating a certain percentage of the performance royalty as
attributable to the ephemeral license. Music Choice suggests that the ephemeral rate should
be, as it consistently has been, included within the 2.6 percent rate. If the Judges find that
they must set an independent rate for the Section 112 license, the rate should be a nominal
flat fee of $100 per year, which is consistent with the lack of actual independent value
placed on the right in the marketplace.

Finally, the various regulations associated with the PSS license have been in place,
substantively unchanged, for many years. Both Music Choice and SoundExchange have
ample experience operating under the current regulations, and there have been no problems
sufficient to warrant any change to those regulations in this proceeding.

The following outlines Music Choice' s rate proposal in more detail including (i) the
appropriate marketplace benchmark to set the highest possible reasonable royalty rate for
Music Choice, and (ii) the downward adjustment in that benchmark warranted through
application of the statutory policy objectives:

Marketplace Benchmarks For The Digital Performance Right

For the reasons | discussed above regarding Music Choice's status as a PSS, and the

extreme differences between the market for Music Choice’s residential audio service and all
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other digital music services, there simply is no other music service sufficiently comparable
to provide a fair benchmark for the marketplace value of Music Choice' s sound recording
performance right. Music Choice’s musical composition licenses grant the exact same right
(public performance) for the exact same service (Music Choice' s residential audio service).
The only differences between the two licenses are that (1) the Section 114 license is more
limited, due to the sound recording performance complement and various other restrictions
on our programming such as the prohibition on pre-announcement of playlists; (2) the music
composition licenses, in the aggregate, cover all of the music we play, while the Section 114
license does not cover pre-1972 sound recordings or recordings we make ourselves in our
studios (at no cost to the record labels); and (3) a different, but related, music copyright is
being licensed. The first two differences make the Section 114 license less valuable to Music
Choice than the musical composition license. The third has no impact on value whatsoever.
The two rights are not only related, but interconnected. Indeed, the Section 114 license
would be unusable, and consequently worth nothing, if Music Choice did not also secure the
musical composition performance rights.

The only marketplace points of reference remotely usable in connection with the four
policy factors of Section 801(b) remain, as the Librarian of Congress recognized, Music
Choice's musical composition performance licenses and, to a lesser degree, the voluntary
agreements Music Choice entered into with three major record labels prior to the institution
of the sound recording performance right.

1. Music Choice sLicenses With Record L abels

In 1993 and 1994, prior to the creation of the digital performance right, certain of the

major record labels, namely Warner Music Group, Sony Music and EMI Music, invested in
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Music Choice. In connection with that investment, and for the purpose of establishing that
there was a recognized value to the performance of sound recordings, the record labels
insisted that Music Choice agree to pay those labels a license fee. At the time, Warner, Sony
and EMI collectively controlled over two-thirds of the market for sound recordings and
therefore had significant bargaining power. Also, Music Choice was desperate to add
partners that would contribute capital to the company and the music companies were willing
to do so — partialy in trade for Music Choice agreeing to a royalty rate at the requested
amount. The royalty rate was two percent of revenue, adjusted for the percentage of each
record company’s music played on the Music Choice service so that two percent would
cover the entire record industry. Copies of these licenses are submitted as Exhibits MC 3, 4
and 5. Although these royalty payments were agreed to before there was an independent
obligation to pay for the performance of sound recordings, | believe based upon my
experience negotiating these deals that the two percent rate (allocated among the whole
record industry) represented the value the record labels hoped to place on the sound
recording performance right.

2. Music Choice' s Composition Performance Licenses

The Librarian set the highest possible reasonable rate as the sum of all three blanket
licenses from ASCAP, BMI and SESAC for the performance of the musical compositions.
Although those licenses covered a different (but related) copyrighted work, the underlying
musical composition performed in the sound recording, the Librarian used the composition
performance licenses as the benchmark because (1) they covered the exact same licensee for the

exact same service and the exact same right (public performance); and (2) extrinsic evidence
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indicated that the marketplace value for the composition right was equivalent to or greater than
the value of the sound recording right in analogous scenarios.

Based upon my knowledge and experience in the music industry, and my research and
inquiries into the licensing practices of other copyright users, | still believe that where both the
sound recording right and composition right are licensed for programmed, performance-based
music services, the royalty rate for those licenses is equivalent or the rate for the composition
right is dlightly higher. The equivalence between fees for the sound recording and music
composition rights is supported by the rates set in Canada and Europe.

a Canada

In Canada rates have been set by the Copyright Board of Canada (“CBC”) for many
different music performance services, including terrestrial radio, non-interactive webcasting,
cable music services, satellite music services and others. Although the specific rates for these
different types of services vary according to their differing market characteristics, as would be
expected, the ratio of the musical composition performance royalty rate to the sound recording
performance royalty rate is always equivalent, adjusted only for differences in the percentage of
the total available catalogue represented by the respective collecting societies. In these various
proceedings, the sound recording rights holders are represented by Re:Sound (formerly called
NRCC), and the musical composition rights holders are represented by SOCAN.

In these proceedings, the CBC has repeatedly and consistently found that the performance
royalty rates for sound recordings and musical compositions have equivalent value, adjusted only
for the relative catalogue coverage of the respective collecting societies. In an early example,
NRCC participated in a proceeding to set performance royalty rates for commercial radio, shortly

after sound recordings were first given a performance right in Canada. A copy of the CBC’s 1999
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rate decision in that proceeding is attached as Exhibit MC 6. In that decision, the CBC used the
existing musical composition rate for commercial radio as a benchmark to set the new rates for
the sound recording performance right. (MC 6, pp. 30-33).

Similarly, in 2002 the CBC set both the sound recording and musical composition royalty
rate for cable music services. A copy of the rate decision in that proceeding is attached as Exhibit
MC 7. In that proceeding, the CBC (noting various prior precedent) found that the musical
composition and sound recording performance rates should be equivalent. (MC 7, p. 14).

More recently, in 2009, the CBC set the musical composition and sound recording
performance rates for satellite music services in Canada. A copy of the rate decision from that
proceeding is attached as Exhibit MC 8. In that case, both the music publishers and the record
labels agreed that their respective royalty rates should be equivaent, based upon established
precedent, again adjusted for catalogue coverage. (MC 8, pp.50, 58).

And most recently, in July 2011, the CBC set the sound recording and musical
composition royalty rates paid by the Canadian Broadcasting Corporation for radio services. A
copy of the rate decision from that proceeding is attached as Exhibit MC 9. In that proceeding, all
parties (including the record labels) as well as the CBC agreed that the sound recording and
musical composition rates should be equivalent. (MC 9, pp. 4, 6, 15, 17, 30).

b. Europe

In the first CARP proceeding, Music Choice introduced a study conducted on behalf of
Music Choice Europe (“MCE”), an affiliated company at that time, which provides avery similar
service to ours in Europe. The study was conducted for the purpose of allowing MCE to
negotiate its performance licenses in Europe, where there already was a sound recording

performance right. A copy of that study is submitted as Exhibit MC 10. That study shows that the
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average royalty paid for the sound recording performance right is equal to or less than the royalty
paid for the composition performance right. In 2002, as we were preparing for the second CARP
proceeding that ultimately settled, we again contacted MCE and to our understanding the
respective rates actually being paid across Europe by MCE for the sound recording performance
right were roughly equal to the royalty rates paid for the composition right.

More recently, in the United Kingdom, the performance license rates charged to
terrestrial radio and other music services for the right to perform musical compositions and sound
recordings are administered by The Performing Rights Society (“PRS’) and Phonographic
Performance Limited (“PPL"), respectively. The sound recording performance royalty rates in
the UK for commercial broadcasting services, including terrestrial radio and cable music services
similar to Music Choice, are less than the rates for the musical composition performance rights.
For example, if Music Choice's service were transmitted through cable in the UK, Music Choice
would pay 5.25 percent of 85 percent of gross revenue for the musical composition performance
right but would only pay 5 percent of 85 percent of gross revenue for the sound recording
performance right. Copies of the rate schedules from the PRS and PPL websites, reflecting those
rates, are attached as Exhibit MC 11.

Like the United States and Canadian systems, European rates may be set by a government
body in the absence of industry agreements. In the UK, that entity is the Copyright Tribunal. In
2007, the UK Copyright Tribunal set the musical composition performance royalty rates for
webcasters. A copy of that Tribunal decision is attached as Exhibit MC 12. As a preliminary
matter, that decision notes that the rates were set pursuant to a marketplace, willing buyer /
willing seller standard. (MC 12, 1 49). The Tribunal noted that where a music service requires a

performance license for both sound recordings and the underlying musical compositions, the
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Tribunal has repeatedly “held that (a) these two types of rights are legitimate comparators, and
(b) there is no reason to treat one as being qualitatively superior to the other.” (MC 12, { 53).
Consequently, the Tribunal used the existing webcaster sound recording royalty rates as a
benchmark and set the musical composition rate for non-interactive (or “pure”) webcasting at the
greater of 5.75 percent of gross revenue or .055p per stream. The sound recording royalty for
non-interactive webcasting did not have a percentage of revenue metric, but was (and still is)
.058p per stream. A copy of the current webcasting FAQ and rate schedule, published by PPL, is
attached as Exhibit MC 13.

Recently, PRS has revised the musica composition performance rate for webcasters,
raising the percentage of revenue rate to 6.5 percent, and dightly lowering the per-stream
minimum to .05p. A copy of the current PRS webcasting royalty rate schedule is attached as
Exhibit MC 14. It is not clear whether PPL will also lower its per-stream rate in response,
particularly because it does not get a percentage of revenue royaty and cannot institute the
equivalent raise in that component of the rate charged by PRS. In any event, the musical
composition and sound recording performance rates for webcasting in the UK (and by extension
many other countriesin the EU) remain equivalent.

Notably, in the last Section 115 rate proceeding (in which the record labels are the
statutory licensees) the RIAA argued strongly that UK and other foreign royalty rates were
good benchmarks for setting the equivalent United States rates. Copies of the written
testimony of Richard Boulton and Geoffrey Michael Taylor, submitted by the RIAA in that
proceeding, are attached as Exhibits MC 15 and 16. | do not believe that the particular
license rates in Europe and Canada necessarily determine what the specific market rate in

the United States should be for the sound recording right. However, comparison of the
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respective foreign rates in each country, apples to apples, for the sound recording and
musical composition performance rights does demonstrate that when both rights are licensed
in the same country for the same type of performance, the vaue attributed to the
performance of the sound recordings, relative to the value attributed to the performance of
the underlying musical compositions, is equivalent.

Because there have not been any other comparable marketplace licenses negotiated since
the first PSS CARP, the sum of the musical composition blanket license rates paid to ASCAP,
BMI and SESAC remains the best marketplace point of reference to set the highest possible
reasonable rate for the PSS sound recording performance license. The relevance of the
composition licenses was previously determined by the Librarian of Congress and affirmed by
the District of Columbia Circuit. However, the Librarian had to rely upon the CARP's estimate
of that aggregate rate because Music Choice had no licenses with BMI or SESAC at the time,
and only an interim license with ASCAP. The ASCAP interim rate was a temporary rate, set as a
placeholder during the first negotiations with ASCAP, and was the subject of a rate proceeding at
the time of the CARP. Nor was there a history of prior final rates, because Music Choice was (at
the time) anew service. The Librarian used the high end of the CARP' s estimate of the aggregate
musical composition performance license fees, ten percent of gross revenue, as the highest point
in the benchmark range of possible reasonable rates.

The actual rates now paid by Music Choice to ASCAP, BMI and SESAC, however, are

much lower than the estimate used by the Librarian. Music Choice pays 2.5 percent each to

ASCAP and BMI, and pays [ [
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Choice's current licenses with these performing rights organizations are submitted as
Exhibits MC 17, 18 and 19. Although Music Choice’s current licenses with ASCAP and
BMI are interim licenses, these licenses extend the rates from the most recent final license
agreements (unlike the interim licenses relied upon in the first CARP, which were purely
estimates for an entirely new service). Thus, our current rates have been in place for many
years, and are the product of fina rates established after years of protracted negotiation
between Music Choice, ASCAP and BMI. Music Choice's most recent prior licenses with
ASCAP and BMI are submitted as Exhibits MC 20 and 21. Consequently, [[_
I | our effective

aggregate rate for the public performance of musical compositions is [[||| | EGTGTGN

1. The highest point in the range of possible reasonable rates should therefore be
(-

Downward Adjustment In Consideration Of The Statutory Policies

The Librarian recognized that the reasonable rate mandated by the statutory license
was not the same as a marketplace rate. The District of Columbia Circuit affirmed on this
point, holding that a reasonable rate under this license need not be within the range of
market rates. Indeed, the District of Columbia Circuit held that a reasonable rate, taking into
account the statutory policy objectives, would generally be less than the market rate, and did
not even have to take a market rate into consideration, as long as the rate furthered the
statutory policy objectives. A reasonable rate could never be higher than a market rate,
however. Taking the policy objectives into account, the Librarian set the reasonable rate at

65 percent of the highest possible point in the range delimited by the composition
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performance licenses (10 percent of revenues), or 6.5 percent of revenues. Even if changed
circumstances had not strengthened Music Choice's case for alower rate under the statutory
policies, the use of actual data instead of an estimate for Music Choice’s composition
performance licenses, aone, justifies a change in the rate from 6.5 percent to 65 percent of
[[_]], or [[_]]. Circumstances have changed, however, and in ways that
warrant a further reduction of the statutory license rate to a maximum of [[-]] of the
benchmark, or 2.6 percent of gross revenues, a rate very close to the 2 percent rate Music
Choice actually negotiated with three of the major record labels. This rate is further supported
by the testimony of Dr. Gregory Crawford, submitted as part of Music Choice's written
direct case. | will address each of the statutory policy objectivesin turn.

A. To Maximize The Availability Of Creative Works To The Public

Music Choice maximizes the availability of creative works to the public in a number
of ways, and to a much greater degree than it did at the time of the first CARP, or even the
prior CRJ proceeding. First, Music Choice invests a significant amount of creative effort and
expense in creating its channels. Since the time of the original CARP, Music Choice has
expanded its channels from 31 to 46, and we are planning to expand that lineup to over 300
channels during the first quarter of 2012, thereby significantly expanding the output of our
residential programming and greatly increasing the amount of its creative works made available
to the public through the Music Choice service. Virtually none of the channels added to complete
the new 300 channel lineup are in formats made available anywhere in the United States by
terrestrial radio. Copies of the current Music Choice channel lineup and the planned expanded

lineup are submitted as Exhibit MC 22.
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As further described in the testimony of Damon Williams, each of these channelsis
programmed by individuals with deep musical knowledge and experience (not the automated
algorithms used by others), in a creative manner calculated to appeal to listeners. Each day
of programming is the product of thousands of creative choices in the selection and ordering
of many individual songs. Indeed, because of the creative work that goes into each day of
Music Choice’ s programming, the music channels created by Music Choice constitute creative
works in their own right and have value independent of the underlying sound recordings. Given
that all music broadcast services have access to the same sound recordings, Music Choice's
creative contribution of selecting and sequencing the songs performed on its channels is a
primary way that Music Choice differentiates itself from its competition and provides value to
customers, which is a key factor in our ability to charge higher rates than our competitors.
Recognizing the importance and value of this crucial function, we have greatly increased the size
and depth of our programming and content staff, from 16 in 1996 to 43 today, with a planned
increase to 58 by 2017. We aso use programming consultants in addition to our staff, and have
9 such consultants presently working with us. We have another 22 employees dedicated to
various creative production duties resulting from our service enhancements and expansions, and
this number is expected to grow to 32 by 2017.

Each channel also includes original on-screen content created by Music Choice, including
not only promotional information designed to promote sales of the recordings, but also creative
visuals and graphics, designed to stimulate customers to look at the screen and become
personally engaged with the music (viatexting, social media, etc.), al to the benefit of the record
labels. Music Choice did not produce any of this content at the time of the first CARP. As

described in the testimony of Damon Williams, recent surveys have shown that our customers
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frequently view the promotional information displayed on the television screen during play, and
that amajority of our customers value being exposed to new artists and songs via Music Choice’'s
programming. Examples of Music Choice’'s on-screen layouts are submitted as Exhibit MC 23.
Music Choice has increased its programming and content creation costs from $1.2 million in
1996 to [[ | this year.

The Music Choice service aso drives the creation of new sound recordings. As described
in more detail below and in the testimony of Damon Williams, the Music Choice service
promotes and increases the sale of sound recordings, as acknowledged by the record labels and
artists themselves. The promotional effect of the Music Choice service is also proven by the
conduct of the record labels, which provide Music Choice with free copies of every new
recording and actively seek to have those recordings played on Music Choice and to work with
Music Choice on other value-added artist promotions, all of which increases artist exposure and
record sales. This behavior has increased substantially since the original CARP. The labels would
obviously not work so hard to get usto play their records if airplay on Music Choice did not have
promotional value. Likewise, they would not develop the special promotions with us if those
promotions were not effective. Music Choice’'s contribution to increased sales, which costs the
record labels nothing, obviously leads to an increase in the record labels profits, which in turn
gives the labels more money to sign and produce new artists. While this fact is relevant to the
other policy objectives, discussed below, it is also relevant to the first objective because our
service promotes many artists that cannot be promoted by the labels themselves or by
terrestrial radio.

The labels have chosen to organize their business in a way that only allows them to

focus their promotional activities on avery small fraction of the artists who they believe are
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most likely to be successful. This often becomes a self-fulfilling prophecy: without
promotion new recordings do not sell in any significant number. At the same time, the
number one promotional vehicle for sound recordings, terrestrial radio, has been
significantly consolidated over the past ten years. A small handful of companies now own
almost all of the radio stations. To achieve economies of scale, programming responsibilities
have been consolidated. Moreover, in order to promote the few signed artists predicted to
succeed, as noted above, the labels encourage the radio stations to play the new recordings
from those artists, to the exclusion of others. All of these and other factors have led to a
broadcasting landscape where there are few programming formats played on the radio,
which leads to fewer and fewer songs getting radio airplay.

The Music Choice service is free of these limitations, because the service programs
46 (and soon hundreds of) different stations available through its residential audio service,
covering a wide variety of genres and sub-genres, including many formats that do not
receive significant, if any, airplay on terrestrial radio. Consequently, and as explained further
in the testimony of Damon Williams, the Music Choice service helps sell recordings by
artists who would otherwise be much less likely to succeed. When an artist’s album does not
sell alarge number of copies the artist is usually dropped by the label, a fate common among
artists who are not actively pushed by the labels and not played in heavy rotation on
terrestrial radio. Therefore, the sales generated by exposure on Music Choice allow artists,
who otherwise might fail, to keep their recording contracts and create new recordings.

This key promotional effect is much greater now than it was at the time of the
original CARP, in part due to the expansion of our channels, noted above, and our increase

in subscribers from about two million at the time of the first CARP to amost 52 million

26



PUBLIC VERSION

today. Additionally, we have greatly improved various features of the service that promote
record sales. For example, as noted, we have significantly increased the promotional
information displayed on the television screen when a recording is played (which did not
even exist at the time of the first CARP), and aso redesigned the screen to add high
definition graphics, texting and other user generated content, so that the customer is more
likely to view the screen while listening.

Finally, the CARP and Librarian found that the Music Choice service presented no
risk of displacing record sales. Thisis still true. The Music Choice service complies with the
sound recording performance complement, which is specifically designed to avoid such
sales displacement. It would be very inconvenient for a Music Choice customer to try to
record our broadcasts, and even if they did, we do not pre-announce our playlists, so a
customer would not know which songs they were going to record. Any recording made
would also be a lower-quality analog recording, not a digital one. There are far easier ways
for a consumer who wants free music to get it, including digital file sharing or on-demand
streaming services such as Spotify or Grooveshark. There is ssimply no reason to believe that

our service displaces sales.

B. To Afford The Copyright Owner A Fair Return For His Creative Work
And The Copyright User A Fair Income Under EXxisting Economic
Conditions

Under existing economic conditions and the current royalty rate, Music Choice is not
earning afair income. Aswill be discussed in more detail below, Music Choice is struggling
in an increasingly competitive market. Not only is Music Choice competing with the rest of

the cable television lineup for carriage with cable companies, but it is also competing with
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other residential music offerings that enter the marketplace from time to time, including,
those provided by Sirius XM Radio, a new Canadian competitor, Galaxie, and over-the-top
(*OTT”) providers like Pandora available through Internet-connected televisions or other
devices. These competitive pressures, combined with consolidation in the cable industry,
have given MSOs significantly more leverage in negotiating fees, resulting in Music
Choice’ s revenue per subscriber for its residential audio service falling steadily over the past
fifteen years from [[|| |1 in 1996 to ([ ) today.

The Music Choice residential business has till not become profitable on a
cumulative basis, after fifteen years of paying the royalty. We will not be able to return our
investors capital investments, much less provide any additional return on those investments,
for some time, rendering it difficult to attract any new capital. In contrast, every penny paid
to the record labels for this statutory license is pure profit. The labels do not invest any
additional capital or incur any additional costs in connection with the royalty they get from
us. Under these circumstances, this policy objective clearly weighs, along with the others, in

favor of lowering the rate paid by Music Choice.
C. To Reflect The Relative Roles Of Copyright Owners And Users In
Making The Product Available To The Public With Respect To The
Relative Creative Contribution, Technological Contribution, Capital
Investment, Cost, Risk And Contribution To The Opening Of New
Markets For Creative Expression And Media For Their Communication
The Librarian construed “the product made available to the public” as referring to

both the sound recordings and the Music Choice service, and went on to find that all but the

first sub-factor favored Music Choice and weighed in favor of setting a lower rate. The
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intervening years have only made Music Choice's case for a lower rate stronger. A
discussion of each of the sub-factors follows:
1. Relative Creative Contribution

In the original CARP, the Librarian adopted without comment the CARF's
conclusion that the record labels and artists' creative contribution to the creation of sound
recordings was greater than Music Choice's creative contribution to its service. In the
intervening years, however, Music Choice has greatly increased its creative contribution to
the service. As noted above, we have increased the channels offered through our service
from 31 channels to 46, with plans to expand further to over 300 in the first quarter of 2012.
Virtualy all customers with access to the Music Choice service currently receive all of our
channels. Each of these channels is individually programmed, based upon many creative
choices in the selection and ordering of songs. Music Choice also has increased the quantity
and quality of its on-screen visual content included with the service. In 1996, we had no on-
screen component of our service other than an essentially blank screen, with basic song
identification information. Now, we produce original, high definition on-screen panels,
designed specifically to increase consumer awareness of the artists and promote their music.
Music Choice also develops and produces, at its own expense, various promotional content
for broadcast in partnership with the record labels and artists, such as on-screen
advertisements, artist interviews, shows, live performance recordings and other types of
creative content.

In short, Music Choice's creative contribution to its service is much greater than was the

case in 1996 and goes far beyond the mere “ programming concepts’ noted by the Librarian.
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2. Relative Technological Contribution

In the original proceeding, the CARP and Librarian found that this factor weighed in
favor of Music Choice, based upon the fact that Music Choice had created various
technological components of its system for the purpose of opening new avenues for
transmitting sound recordings to a larger and more diverse audience. This technology
included technology to uplink the programming signals to satellites and transmit them
through cable services, technology to identify the name of the sound recording and artist
during the performance, and technology for programming, encryption and transmission of
the programming containing the sound recordings. The CARP and Librarian contrasted these
technological contributions with the fact that the record labels created no new technology
related to the Music Choice service.

Music Choice has made numerous additional technological contributions to its service
since the original CARP, designed to further increase the exposure of the sound recordings to
new and larger audiences, and specifically to enhance the promotional value of the service to the
record labels. Examples include the previously described improvements to the on-screen displays
containing promotional information about the song and artist; the creation of production studios
where artists visit and record the value-added promotional recordings discussed above that are
featured on the Music Choice service, improvements to the digital playback system to improve
the programmers' flexibility to provide deeper music lists and more interesting mixes on more
channels; the creation of data center and disaster recovery systems necessary to operate a
24/7 network and improvements in the Music Choice website, including functionality
allowing customers to purchase CDs and downloads of songs played on the Music Choice

service. We have also continued to improve the satellite uplink and other technol ogies noted
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by the CARP and Librarian, to put more channels on satellite for distribution. We have also
developed technology to integrate our residential audio service with various social
networking platforms, such as Twitter and Facebook, as well as texting, all to promote
customer engagement, which in turn increases the promotional value of the service to the

record labels and artists. We are currently in the process of developing, partialy at the

record labels’ request, new functionality to (|
I

3. Relative Capital Investments

This factor is closely related to the prior factor, because each of the improvements
listed above required significant financial investments. In finding that this factor weighed in
favor of Music Choice at the time of the first CARP, the CARP and Librarian noted that
Music Choice had spent $10 million on equipment and technology, while the record labels
had not invested any money at all with respect to the equipment and technology used to
transmit their sound recordings to the public in connection with our service. While the
record labels still have not had to make any investments in equipment or technology to
facilitate Music Choice' s transmission of their sound recordings to the public, Music Choice,
as noted above, has made substantial additional investments since the original CARP for
equipment and technology. Examples include [[_]] to develop our on-screen
displays containing the promotional artwork and information described above; [[-
-]] in the creation of an office and production studio in Manhattan where artists visit
and record value-added promotional recordings that are in turn featured on the Music Choice
service, [[_]] to build the new digital playback system referenced above and to

move the system to Manhattan; and [[_]] to improve the Music Choice website.
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From 2007 through 2010, Music Choice has spent an additional [[_]] on product
development, product enhancement and infrastructure. So far in 2011 alone, we have

invested an additional [[|| [ in these areas, with another ([ in

spending committed through year end. Music Choice's total investment in these areas is
now over [[_] times the original investment noted by the CARP
and Librarian.
4. Relative costs and risks

The CARP and Librarian properly found that the costs and risks incurred by Music
Choice outweighed any costs and risks incurred by the record labels for the purpose of this
factor. In particular, the Librarian noted that the Music Choice service actually decreased the risk
to the record labels by promoting record sales. Fifteen years later, the relative costs and risks
weigh even more in favor of allowing Music Choice alower royalty rate.

@ Music Choice lowers the record labels costs

As apreliminary matter, it isimportant to note that all of the costs incurred by the record
labels in connection with their sound recordings are sunk costs. As previously noted, the Music
Choice service does not increase those costs in any way. In fact, Music Choice substantialy
lowers the cost to the record labels for the promotion of their sound recordings. As described in
more detail above and in the testimony of Damon Williams, Music Choice provides various
value-added promotions to the record labels and artists. The record labels frequently thank us and
recognize the promotional value they receive. These special promotions, which began after the

original CARP proceeding, are provided free of charge to the record labels.
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(b) Music Choice lowers the record labels' risks
The Librarian correctly noted that even back in 1996, the Music Choice service lowered
the record labels risk by increasing record sales. This fact is even more true today, as the
promotional impact to the record labels is much stronger, as described in more detail in the
testimony of Damon Williams, and mentioned above with respect to maximizing the creative
works made available to the public.

(© Music Choice continues to incur significant costs and itsrisks
have increased

The road to financial viability upon which Music Choice has traveled — and continues
to travel — is neither straight nor short. For almost 25 years, Music Choice has struggled to
launch, sustain, and grow our domestic residential services in a highly competitive and
rapidly changing marketplace. To date, our investors have invested over [[_]] of
capital to fuel our continuing operations. Significantly, Music Choice has dedicated this
capital to deploy domestic residential services that provide invaluable promotional benefits
to the record industry.

Despite our best efforts, we have not yet recouped accumulated losses from our
domestic residential operations, and we will not likely do so for several years, if at all. In the
first CARP proceeding, we submitted a proposed five-year budget in which we projected
domestic residential operations of Music Choice would achieve over $75 million in total
gains between 1996 and 2001. Unfortunately, our domestic residential operations actually

incurred additional losses of [[_]] during that period.

F
I | s
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been relatively flat over the last decade and our financial future remains as uncertain as ever.
On a cumulative basis, accounting for the years of losses experienced prior to 2001 and more

recently, the Music Choice residential business has still not become profitable. As of the end

of 2010 Music Choice had a cumulative loss of [[_
Y || The above projections

assume a best case scenario, however it is very possible that we could lose significant business
during this license period as described in more detail below in our downside financial scenarios,
thereby significantly worsening our cumulative losses. Any improvement in our future
cumulative loss position is dependent upon the success of our new products (such as SWRV),
which have yet to be proven and, as evidenced by our present financials, past attempts to

generate new revenue have proven unsuccessful. Further, any success in these products will inure

to the benefit of the record Iabels ||
___IIF

Since the last CARP, Music Choice has relied ailmost exclusively upon licensing fee
revenues from cable operators to sustain its operations, albeit at levels far below our
investors expectations. As our licensing fee rates have been driven down, Music Choice
attempted to develop an advertising program and other revenue streams, but those efforts
have been unsuccessful. | believe that our revenues, profitability and return on investment
for the residential service will continue to be limited to, and constrained by, our licensing
fees. We have continuously tightened our belts as a company during our 20 years of
operation. In response to increasing competition and extreme downward pressure on the

rates we can charge for our service, we have run avery lean operation.
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At the same time, we have had to make strategic investments to improve the quality

of our service, expand the number of channels, and develop new video offerings, such as

video on demand (“vOD”) and the SWRV channel, [
I "hese improvements and investments, made to

develop Music Choice into a high-value service, have enabled us to earn higher per-
subscriber rates than our competition while maintaining high market penetration. Because
we are aready getting a higher rate compared to our competitors, and given the
consolidation in the cable industry, we have no ability to raise our rates. And because of our
high existing market penetration, we have no realistic way to significantly increase our
market share. The only way to improve our financial performance is to cut costs. The only
cost that can realistically be lowered in any material way without harming the quality of our
service (thereby making us less competitive and driving our fees and margin down even
faster) isthe sound recording performance license at issue in this proceeding.

A schedule showing Music Choice's financial results and projections is submitted as
Exhibit MC 24. This document summarizes certain key financial figures relevant to this
proceeding such as capital expenditures made to improve the service, and aso contains
financial statements detailing the results of Music Choice’s residential operations to date as
well as projections going forward to 2017 under various sets of assumptions. The first

projections assume a “best case” scenario, with no loss of customers going forward. The

second and third projections assume | [ | R
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Music Choice’'s domestic residential services face increasing competition in a rapidly
changing marketplace. As previously noted and described in more detail below, Music
Choice competes for customers, listeners, and advertising revenue with many businesses,
including traditional AM/FM radio and digital AM/FM radio, Galaxie (a Canadian entrant to
the United States marketplace with low prices), Internet-based audio providers and other
actual or potential DBS and cable audio service providers. We must also compete with major
cable network channels, such as ESPN, for licensing fees and bandwidth from the cable
carriers.

Traditiona AM/FM radio adlready has a well-established and dominant market
presence for its services and generally offers free broadcast reception supported by
commercia advertising, rather than by a licensing fee. These radio stations are currently
enhancing their existing broadcasts with additional digital quality services utilizing new
technology. These incumbent providers of audio entertainment services typically maintain
longstanding relationships with advertisers and possess greater resources than Music Choice
does.

Galaxie is a Canadian digital pay television audio service owned by Stingray Digital,
which purchased it from the Canadian Broadcasting Company. Galaxie has recently expanded its
efforts to compete in the United States cable market and has made significant inroads by offering

low rates (though not necessarily as broad a service offering) as well as other perquisites like free
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satellite receivers and VOD equipment to cable carriers. As with XM’s and Sirius's entry to the
market, discussed above, Galaxie merely hands off its existing programming (programmed for
the Canadian market) to U.S. cable companies. As recognized in the CBC’s rate decision for the
Canadian cable audio license, the cable audio market in Canada is radically different, and more
profitable, than the market in the United States. (MC 7, p. 3). In just the last few months, [[-
I
Pandora and other “over-the-top” (*OTT”) content providers represent a new competitive
entrant into the residential audio market. Over-the-top refers to the delivery of video and audio to
a consumer’s television without the MSO being involved in the control or distribution of the
content itself. Consumers are increasingly accessing OTT content on their television through
Internet-connected devices such as PCs, laptops, tablets, set top boxes and gaming consoles, not
to mention Internet-connected televisions. For example, Verizon's FIOS television service
carries Pandora and iHeartRadio, as well as Music Choice, to their subscribers, but delivers the
services through the set top box via its fiber-optic cable and outside of the cable television
pipeline. The rise of the Internet-connected television will make direct access to audio
programming by residential consumers more prevalent, and may cause MSO’s to rethink the
need to carry and pay Music Choice separately for what their consumers can access on their
television for free. Recently, Spotify, a very popular service in Europe, entered the US music
streaming market. And in November, Google and Apple, the twin 800-pound gorillas of the
technology world, both announced music streaming services. GoogleTV promises to effectively
bring the entire Internet and all of its music delivery services (e.g. Pandora, LastFM, Spotify,
Live365, Shoutcadt, etc.) to the television. If a significant portion of residential music consumers

shift to OTT content, the economic impact on cable delivery will be enormous.
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To illustrate the potential impact of competition on our business model, we need only

look to the past. Between October 1994 and November 2005, Music Choice was carried on

DIRECTV, a sadlite provider of television services. [N
I | [~ November 2005, DIRECTV removed us

from their platform and replaced our music channels with those from XM Satellite Radio, which
merely handed off its already existing satellite radio music channels. That affiliate loss alone

resulted in our net income dropping by approximately [[-]] on an annualized basis.

M ]
]
D)

Music Choicels A Capital Intensive Business.

In the original CARP proceeding, it was acknowledged that PSS companies required a
tremendous capital investment to start operations and require significant ongoing operating
capital to cover costs. That is certainly true in the case of Music Choice. Since January 1, 1998,
Music Choice has required additional capital infusions of [[_]]. To date, our investors
have had to make capital contributions of over [[_]] to fund the Company. The
[[_]] capital contribution is [[-]] the investment contemplated in our original
business plans. After twenty years, the Music Choice residential service has yet to earn back this
original capital or provide any return on these investments and has no near term prospects for

doing so.
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Music Choice Has Accumulated Significant Expenditures and L osses Sincethe
original CARP.

Although Music Choice has been providing domestic residential services for over
twenty years, our accumulated operating expenses incurred through the end of 2010
exceeded accumulated revenues for domestic residential operations by over [[||| G-
Given our continuing need to make additional investments to maintain and improve our
service to compete in a difficult marketplace, we cannot estimate when, if ever, our
accumulated revenues will exceed total operating expenses for domestic residential
operations if we continue to pay the existing PSS rate.

Music Choice Has M ade Substantial |nvestmentsin Services That Provide
Invaluable Promotional Benefitsto the Recording Industry.

In the original CARP, Music Choice indicated that it had dedicated approximately 97
percent of all operating expenses to “program, playback, uplink, market, and sell” Music
Choice programming. At the time, more than 40 percent of those expenses were dedicated to
marketing and sales related expenses used to obtain distribution of the service with cable
systems.

Since the time of the last CARP, Music Choice has continued to make substantial
investments in these services. From 1996 through the present, Music Choice has dedicated
amost al of its operating expenditures to program, playback, uplink, market, and sell
programming. Among other things, these operating expenses have been incurred to make all
of the improvements | described above, which add to the promotional value of the service to
artists and record labels. In total, Music Choice has invested approximately [[_]]
over the past fifteen years to develop, market, program and operate the Music Choice

residential service.
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Music Choice s Financial Performance and Projections Strongly Suggest That We
Will Only Be Marginally Profitable Under Our Current Basic Service Model.

Over the past fifteen years, Music Choice's financial performance strongly suggests
that our basic service model will be only modestly profitable at best. In the original CARP,
Music Choice testified that we had charged a price of $2.50 when our domestic residential
services were sold as a premium service (i.e., ala carte). Once Music Choice migrated away
from our unsuccessful premium service model, we started pricing our domestic residential
services as a basic digital offering for $1.00 per customer/per month. By 1996, Music
Choice averaged only [[_]] per customer for its residential audio service and this
number is now down to [[-]] per customer.

Even before the original CARP was completed, Music Choice began to experience
downward pressure on licensing fees. Since completion of the original CARP, the downward
pressure on licensing fees has only intensified. The financial data set forth in Exhibit MC 24
illustrates this trend quite clearly. Music Choice's domestic residential customer base has
grown approximately 2600 percent from the end of 1996 through the end of 2011. In
contrast, domestic residential revenues have only grown at approximately [[-]] therate
of our growth in customer base.

To further illustrate the downward pressure on rates, | have set forth the following
chart, which breaks down the average (per customer/per month) rates for Music Choice's
residential audio service at various points from 1996 to 2011, with projections under the two

scenarios | mentioned above:

[l
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Current forecast 1996 1998 2002 2006 2011 2014 2017
(Assumes al affiliations continue through * 10)
Customers (000's) 1,983 | 4,979 | 25333|31,742 | 51,956 | 94921 | 56,628
Fee/Customer/Mo ($'s) 0.298| 0.262 0.116 | 0.090 0.072 | 0.072 0.061
Downside #1 forecast 1996 1998 2002 2006 2011 2014 2017
(Assumeslosing ATT in 2014 and 50 percent of all expiring agreements)
Customers (000's) 1,983 | 4,979 | 25,333|31,742 51,956 | 50,005 | 51,282
Fee/Customer/Mo ($'s) 0.298| 0.262] 0.116| 0.090 0.072 | 0.061 0.045
Downside #2 forecast 1996 1998 2002 2006 2011 2014 2017

(Assumes losing Cablevision in 2013, ATT in 2014, and 70 percent of all expiring agreements)

Customers (000’ s)

1,983

4,979

25,333

31,74

51,956

43,574

43,112

Fee/Customer/Mo ($'s)

0.298

0.262

0.116

0.090

0.072

0.064

0.045

1]

As the above chart indicates, the average per customer licensing fee that Music
Choice has been able to generate for its residential audio service has dropped significantly
from the rate ranges set forth in the original CARP. Music Choice has experienced — and
continues to experience — significant pricing pressure when we renegotiate licensing fee

arrangements with cable affiliates, due in part to increased consolidation in the cable

industry. |1

B A the same time, as described in more detail above, increased
competition in the residential audio market has decreased our bargaining leverage. These

downside scenarios have an even greater impact on our cumulative loss position — [[.
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For the reasons noted above, we have learned that we can no longer depend upon
customer growth or rate increases to generate additional revenues (and profits) on a going
forward basis. At this level, Music Choice’s licensing fees will be insufficient to achieve
cumulative profitability or any reasonable return on investment in the foreseeable future for
Music Choice’'s domestic residential operations if the sound recording royalty remains at the
current 7.5 percent rate, or even the original 6.5 percent rate.

We Have Been Unable to Successfully Deploy a New Business M odel to Ensure
Our Long-Term Viability.

In 1997, the Librarian found that Music Choice and other digital audio services were
“struggling to create an industry and to stay in that business.” That finding is equally true for
us today. In the last CARP, we had submitted a proposed five-year budget in which we
projected that our domestic residential operations would achieve over $75 million in total net
gains between 1996 and 2001. Unfortunately, the financial performance of our residential
operations during those years yielded additional losses, leaving Music Choice’' s accumulated
losses in 2001 at [[|[ . As of the end of 2010, our accumulated losses have been
reduced, but remain high at over [[_]]. As previoudly discussed, Music Choice has
attempted to implement an advertising revenue model to supplement the declining license
fee rates, but this model hasfailed to generate significant revenues.

Cost and Risk Summary
In summary, the financial history of Music Choice indicates that the Company has

failled to recoup investment and costs as quickly as anticipated. While Music Choice's
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domestic residential services has occasionally generated a modest profit in certain years, this
annual profitability has been sporadic and isin no way assured in the future. Moreover, on a
cumulative basis, even after twenty years of operation, our residential audio business
remains unprofitable and will remain so under the current rates for the foreseeable future.

A “snapshot” approach in this proceeding would provide little, if any, indication of
Music Choice’ s financial success and viability on a going forward basis. From our investors
perspective, and in terms of return on their investments, the business has a long way to go
towards being profitable. Indeed, the long-term profitability and viability of Music Choiceis
dependent upon its ability to overcome serious competitive, industry, and marketplace
challenges in the next severa years. The royalty rate set by the original CARP based on its
erroneous estimate of the applicable composition performance fees has only exacerbated the
pressures on Music Choice. A failure to lower the royalty will eliminate any realistic hope of
achieving cumulative profitability and return on investment for our partners.

In contrast, the record labels have consistently remained profitable, even during
recent periods of decreased unit sales. Moreover, according to recent Soundscan reports,
overall unit sales have actually increased significantly this year, reversing the recent
downward trend for the record labels. Copies of recent articles discussing the Soundscan
report are attached as Exhibit MC 25. This factor continues to weigh strongly in Music
Choice sfavor and justify alower rate.

5. Relative contribution to the opening of new markets for creative
expression and media for their communication

It was obvious to the CARP and the Librarian that Music Choice, by the very nature

of its service, contributed more to the opening of new markets for creative expression for the
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very same reasons discussed above, including providing greater exposure to a broader range
of music than terrestrial radio and promoting record sales in that broader range. As | have
described above, these features of the Music Choice service have greatly increased since the
original CARP.

6. Conclusion on relative roles

The Librarian set the 6.5 percent rate in the original CARP proceeding based on his
finding that the relative contribution of Music Choice in al but the first of the factors above
outweighed the contribution of the record labels. For the reasons stated above, Music
Choice srelative contribution in all five factors has greatly increased since that time.

D. To Minimize Any Disruptive Impact On The Structure Of The Industries
Involved And On Generally Prevailing Industry Practices

In finding that this statutory policy objective weighed in favor of setting alower rate,
the CARP and Librarian found two factors particularly compelling. First, that setting a rate
too high ran the risk of having a catastrophic impact on the preexisting subscription services.
Second, because the record labels were so large and had so much revenue compared to the
services, the difference between a high and low royalty for the services would have a
negligible impact on the recording industry, if any. These facts have only increased in
relevance and truth.

The rate set in the original CARP proceeding was obviously too high, in large part
due to the CARF's inaccurate estimate of the services composition performance right
licenses. This is proven by the fact that of the three original services, only Music Choice
remains a substantial force in this market. As noted above, DMX declared bankruptcy and

sold off its assets. Muzak’s residential service is inconsequential to its overall business. The
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industry has been disrupted by the original rate, which must now be reduced pursuant to this
policy objective. As | described above, this disruption has only been amplified by the nature
of these rate proceedings, in which Music Choice as the sole surviving PSS must spend
millions of dollars to avoid Sound Exchange’s demands for massive rate increases that
would put Music Choice out of business.

As explained in detail above, Music Choice's residential service continues to be
marginal at best and faces increasing risks and competitive threats. The record labels remain
much larger and continue to generate much more revenue than Music Choice, putting them
in a far superior position to absorb the impact of a lower rate. The entire [[_]] in
royalties Music Choice has paid the record labels over the last fifteen years amounts to less
than [[_]] of the retail value of the labels' total shipment of sound
recordings in 2010 alone, which was just under $7 billion. A copy of the RIAA’s 2010 year-
end statistics, downloaded from the RIAA website, is submitted as Exhibit MC 26. In this
context, it is clear that this policy objective weighs even more heavily than at the time of the
original CARP.

Finally, setting a lower rate for Music Choice will not have any precedential value
with respect to the record labels negotiations or proceedings for other licenses. For
example, in the 2006 SDARS proceeding rate decision, the Judges noted that respective
markets for Music Choice and Sirius XM are so fundamentally different, including with
respect to demand characteristics, that the Music Choice rate is absolutely unusable as a
benchmark for the SDARS rate. These same fundamental differences exist when Music
Choice' s market is compared to that for any other music service. Section 114(f)(1) of the

Copyright Act expressly provides that the terms and rates of the statutory license “shall
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distinguish among the different types of digital audio transmissions.” The Librarian correctly
held that “[t]his language gives the Panel and the parties broad discretion in setting rates for
different types of digital audio services, when such distinction is warranted.”

1. Ephemeral License

The ephemeral license provided in Section 112(e) of the Copyright Act has no
independent economic value to Music Choice. These copies are not sold or distributed, and
are not used for any purpose other than to facilitate our licensed performances. | am unaware
of any marketplace context in which the record labels seek, or get, a separate payment for
ephemeral copies. Traditionally the ephemeral rate has been included within the section 114
performance rate, and a certain percentage of that royalty is apportioned to the section 112
license. Consequently, the ephemeral license fee should be included within the 2.6 percent
fee for the performance license, and attributed a small percentage of that fee. If the Judges
feel compelled to impose a separate fee for the section 112 license, however, the royalty
should be set as a nominal $100 flat fee per year, in recognition of the reality that such
copies have never had any recognized incremental value in the marketplace.

Notably, we had to make such copies at the time of the first CARP. Although we
operated the system using a CD jukebox, for the 60 to 70 percent of the recordings we
featured on more than one channel, we made one to five copies of each recording. Those
copies were not separately valued at that time. Nor did the record labels ever ask for a fee to
make those copies. Although we no longer play directly from CDs and therefore make more
overall copies for our current system, we still make far fewer copies than other digital
broadcasters, such as webcasters, make. In our current system, a new song is first copied from a

CD into the programming server array. That copy is automatically transmitted down to the
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playback server array and to a backup server array located at our corporate offices in Horsham,
Pennsylvania. From there, the recording is copied to the playback and redundant Horsham
playout computer for the channel in which the song is programmed. In al, this process creates
five copies.

If a song is going to be programmed in multiple channels, this process is duplicated,
resulting in five additional copies of that track for each extra channel on which it airs. Because
we have increased our channel lineup and consequently program more narrowly focused formats,
we now estimate that only approximately 15 percent of our music is programmed in more than
one channel. Even fewer recordings are programmed in more than two channels. Due to this
substantial decrease in the number of songs played across multiple channels, the great majority of
our songs are copied only five times. Because some of the songs were copied five times under
the old system, for a certain number of songs we do not make any more copies in the new system
than we did at the time of the first CARP.

It bears repeating that none of these copies have independent value to Music Choice. It is
clear that even the record labels do not consider the ephemera license to have any independent
worth to Music Choice. In our settlement of the second CARP proceeding, the record labels did
not negotiate the rate separately, we specifically discussed with RIAA and SoundExchange that
the copies provided no added value to our customers, and our resulting royalty rate did not break
out the ephemeral license as a separate fee or even apportion a percentage of our performance
rate to the ephemeral license.

The labels did a similar thing when they settled with the webcasters. In the original
webcasters CARP, the ephemeral license rate was set at 8.8 percent of the total performance

license fee. When the rate came up for renewal and was settled, the settlement rates folded the
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ephemeral license into the performance license, athough they allocated 8.8 percent of the license
fee to the ephemeral license. Notably, however, the SoundExchange website does not mention
the ephemeral license in its schedule of current webcasting rates, and certainly does not attribute
any portion of the current fee to ephemeral copies. The bottom line is smple--you pay a fee for
the performance, which is what digital broadcasters are in business to do, and that license
includes the necessary incidental rights to operate the service. If an additional amount is set,
however, it should be no greater than a $100 flat fee.

V. Regulations

The various regulations associated with the PSS license have been in place,
substantively unchanged, for many years. Both Music Choice and SoundExchange have
ample experience operating under the current regulations, and there have been no problems
sufficient to warrant any change to those regulations in this proceeding.

V. Summary Conclusion

In summary, Music Choice's rate proposal is as follows:

. Music Choice's PSS license rate should be 2.6 percent of residential service
revenues, as presently defined by the regulations. The starting point for this analysis, and only
viable benchmark license for Music Choice, remains the same benchmark originally used to set
its ratec Music Choice's musical composition performance rates with ASCAP, BMI and
SESAC. Presently, these rates total approximately [[_]]. This rate represents the high
limit of the range of possible reasonable rates.

. Also consistent with the prior CARP, the 4 statutory policy objectives must be
applied to the benchmark to adjust and set the appropriate rate from within the range of

reasonable rates. As noted above, given changing circumstances in the 15 years since the last
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CARP, which set the rate at 65 percent of the estimated musical composition rate, application
of the policy based objectives in light of changed circumstances warrants a larger downward
adjustment, by [[.]] percent, resulting in arate of 2.6 percent.

. The facts regarding Music Choice's residential business support this rate
determination/downward adjustment. While Music Choice has continued to invest significant
amounts over the past fifteen years to build a quality music service that provides recognized
value to record labels at no cost or risk to them, due to increased market pressures and declining
revenue per subscriber, Music Choice’'s residential business remains unprofitable on a
cumulative basis and is unable to provide a reasonable return to its investors under the current
PSS rate.

. Asto the ephemeral license, this right has no value to Music Choice independent
of the performance right and evidence supports that there is no actual independent value for the
ephemeral right in the marketplace. Accordingly, as has been done in prior proceedings, the

ephemeral rate should be included in the performance rate or have a nominal rate attributed to it

($100 per year).
. There is no need for any change to the other PSS regulation terms and
conditions.
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Pursuant to 28 U.S.C. § 1746, [ declare under penalty of perjury that the foregoing is true
and correct.

Executed in Horsham, Pennsylvania on the 28th of November, 2011.

Tt
/ ;.
David J. ZDj/Beccaro
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Before the
COPYRIGHT ROYALTY JUDGES
Library of Congress
Washington, D.C.

In the Matter of Docket No. 2011-1 CRB PSS/Satellite II

Determination of Rates and Terms for
Preexisting Subscription and Satellite
Digital

Audio Radio Services

TESTIMONY OF DAMON WILLIAMS

My name is Damon Williams. I am the Vice President of Programming and
Content Development for Music Choice. In that capacity, I oversee the direction and
strategy for video and audio programming at Music Choice and also lead the team that
develops artist-content initiatives in coordination with the record labels. I also oversee all
label relationships, including working directly with record label executives, managers and
artists to further their promotional strategies through various aspects of the Music Choice
service. I submit this testimony to explain the many ways in which the Music Choice
residential audio service promotes records and the artists and labels who produce them,
and particularly how the Music Choice service helps drive record sales and leads to the
creation of more recordings. I will also describe some of the many ways in which Music
Choice contributes original, creative content to its residential audio service and in doing

so creates value independent of the musical sound recordings we play.

NYC/625843.4
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My Background

I joined Music Choice in 1998, spending my first years with the company as the
lead programmer for the urban music channels, which remain among the most popular
channels in the Music Choice lineup. My vision for compelling urban programming was
realized with the introduction of Tha’ Corner, the first uncut rap show for television,
which [ both directed and produced. In addition, I wrote and hosted a four-part audio
series called “The History of Hip-Hop” which aired on the Music Choice Hip-Hop and
R&B channel. I have brought both up-and-coming and established recording artists into
Music Choice’s New York City production studio for exclusive interviews and studio
sessions, and have played a lead role in the research and content development efforts at
Music Choice.

As a leading music programmer in the country’s broadcast industry, I had over
fifteen years of broadcast programming experience prior to joining Music Choice, which
included driving the ratings of Radio One’s WKYS in Washington, D.C. to the number
one spot in only six months. Under my direction, that station earned Gavin Magazines’
Urban Station of the Year Award, and I was presented with the programmer of the year
award from Impact Magazine in 1997. Prior to my work at WKYS, I served as the
program director. of Infinity Broadcasting’s hip-hop station WPGC-AM where I
spearheaded the crossover of the station’s format from hip-hop to gospel, overseeing
programming in both formats. Prior to that, in November of 1992, 1 waé selected to help
Willis Broadcasting put a new mainstream urban station 92.1-KISS-FM on the air.
During my tenure at KISS-FM, the station was considered a key breakout station for new

artists By many record labels such as Def Jam Records, Bad Boy Records and Jive
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Records. During my tenure there, I was also recognized by Rapsheet Magazine as “DJ of
the Month.”

In my career, both in terrestrial radio and at Music Choice, I have built
relationships with record labels and artists by helping to bromote their records and break
new artists. I am familiar with the operations of Music Choice and with its relationships
with record labels and artists. I am also familiar with various other aspects of thé music
industry such as the promotional effect of broadcasting, including terrestrial radio and
digital broadcasting, on record sales and artist development. As part of my
responsibilities as Vice President of Programming and Content Development for Music
Choice, I also keep myself generally aware of the programming activities of other
broadcasters, including various digital music services, and the promotional strategies
employed by the record labels and artists. A list of my recent public speaking
engagements on music industry issues and bress in which I have been quoted is submitted
as Exhibit MC 27.

Additionally, I serve as Chairman of the R&B Foundation. Since its founding in
1988, the R&B Foundation has launched several award winning programs to educate the
public and to provide opportunities for Rhythm & Blues artists to work. Among other
things, the R&B Foundation assisted R&B artists who did not receive royalties, provided
~ financial support and preserved the history and legacy of R&B music. Key Board
members include Zach Horowitz and Jeff Harleston (Universal Music Group), Del Bryant
and Charlie Feldman (BMI), Terry Stewart (The Rock and Roll Hall of Fame), Paul
Schaffer (The Late Show with David Letterman), Kenny Gamble and Bonnie Raitt

(Advisory Board). More information on the R&B Foundation can be found at:
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http://www.rhythm-n-blues.org/abouthistory.php. As Chairman, I oversee all aspects of
the R&B Foundation’s programs for artists including the administration of $1.5 million in
grant funds from Universal Records and Motown/Gordy Records.

Although Music Choice has branched out into other areas, including on-demand
video and the SWRYV video channel, the residential audio service is the heart and soul of
what we do. It is our core service, and is our service that most customers have and know.
Moreover, Music Choice, our cable distributors and the record labels all view our newer
video channels as interrelated with our residential audio service, particularly with respect
to artist promotion. The following testimony is based upon my personal knowledge and
information available to me in the course of performing my duties as Vice President of
Programming and Content Development for Music Choice.

L AIRPLAY ON MUSIC CHOICE PROMOTES ARTISTS AND SELLS
RECORDS

From my experience in the broadcasting industry, both at Music Choice and at
various terrestrial radio stations, I know that playing music on the Music Choice
residential service increases record sales. This promotional effect is acknowledged by
the record labels and artists in a number of ways. Record labels and artists frequently
give us verbal and written testimonials. Some examples of testimonials we have received
include the following:

Music Choice is probably the single most effective radio outlet for my

artists to gain exposure, build name recognition and drive sales. Time and

time again, when my artists say that someone heard their project, Music

Choice almost exclusively comes back as being the source.

Adam Leibovitz, ASL Music Media & Promotion

Music Choice is instrumental in promoting our clients music. Tracking
trends show a spike in sales at Amazon once Music Choice adds tracks.
Also, we receive wonderful feedback via email from listeners who
discover our clients on Music Choice. Airplay and exposure from Music

4
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Choice make a positive impact for us in regards to sales and artist
development. We cherish our working relationship with the programmers
at Music Choice and look forward to another decade of bringing music to
your listeners.

Karen Doran, Evolution Promotion

Music Choice is in households across the country, and that opportunity
gives our records National exposure in markets that may not have an
appropriate radio station.

Tyson Haller, Warner Music Group

There’s nothing more rewarding than talking to someone at a show and
finding out that they’re there because they heard about the band from
Music Choice. While the choices of places to find new music have
increased dramatically in the last decade, Music Choice remains one of the
most effective ways to give new and established bands guaranteed
exposure. .

Bram Teitelman, METALINSIDER.NET

Music Choice has done more to further the careers of independent artists
than just about any other program. It seems all artists get an equal shot at
airplay mostly based upon the quality of the music, not the notoriety
behind the name, which is how it should be. We really appreciate what
Music Choice has done for our clients.

Kevin Wood, New Vision Promotion/New Vision Music

Music Choice broadcast coverage IS practically everywhere in the
country; it is simply the widest possible syndicated coverage you can get
for your music. While its certainly great to get airplay on hi-watt stations
in big markets, in my experience it is even better to reach a captive
audience comprised of the people living in remote locations where there
may (or more likely may not) be any jazz radio stations at all. Not only are
these listeners on average more devoted fans and a committed and regular
audience to the service but I believe they are more likely to actually follow
through and spend their dollar to buy our product when they hear
something they like.

Additionally, not only do you reach more people, on average you get more
spins! In marketing classes they teach that no one buys anything until they
have heard about it at least three times. Music Choice creates steady
exposure for our products by consistently presenting a tastefully sensible
and tight playlist with regular repetition of titles. Furthermore, the
service’s constant presentation of graphics and factoids also facilitates
branding and increased listener awareness of the artist and the label’s
product, Lastly, unlike most radio stations nowadays, Music Choice
upholds high quality control standards on its service thanks to the solid
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professional communications and gatekeeping job performed by the music
director and his associates.

In closing, let me say unequivocally that all of us at Posi-Tone Records
hold Music Choice in the highest regard professionally and consider the
service to be an invaluable asset to our business in the continued
marketing recognition, development of our brand and ultimately the sale
of our musical products.

Marc Free, Posi-Tone Records

Plain and simple - I love Music Choice. I have been fortunate enough to

have many of the bands at Atlantic receive their first exposure to the

masses on Music Choice.

Brian Corona, Atlantic Records

A list of these, and fnany other, testimonials is submitted as Exhibit MC 28. The
record labels have also sent us commemorative plaques. The plaques are given to various
key music programmers and stations around the country by record labels as a “thank you”
for helping them achieve milestone record sales and airplay. We receive these plaques
because we play and support these artists heavily throughout the lifespan of each of their
projects. Not every station or channel in the broadcast industry receives these plaques,
only those outlets that the labels feel greatly contributed to the success of their projects
and increased sales. Receiving these plaques is a true acknowledgement of our value to
the labels. Examples of the inscriptions on these plaques include recognition of Music

Choice and its employees individually for:

RIAA certified Gold sales of more than 500,000 copies of the Metal Blade
Records DVD “Amon Amarth’s Wrath of the Norsemen”

Taylor Swift’s “Incredible 2010”

RIAA certified Gold sales of more than 500,000 copies of the Sony
Classical Release “Songs of Joy and Peace”

RIAA certified Gold sales of more than 500,00 copies of the
Loyaute/Glassnote Records album “Wolfgang Amadeus Phoenix™ and
RIAA certified Platinum sales of more than 1,000,000 copies of
Gentlemen of the Road/Glassnote Records album “Sigh No More”
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RIAA certified Platinum sales of more than 1,000,000 copies of the
Glassnote Records/ILG single “Fall for You” by Secondhand Serenade

RIAA certified sales of more than 500,000 copies of the Roadrunner
Records compact disc “Come What(ever) May”

#1 Billboard single “We Belong Together” by Mariah Carey — from
Island Def Jam Music

One million copies sold of “Tha Eastsidaz” by Snoop Dogg and the
Eastsidaz — from TVT Records

#1 Billboard Urban Single for song “Whatever” by Jill Scott — from
Hidden Beach Records :

Recognition of Music Choice help in selling more than nine million copies
of the following albums: Mary J. Blige — “Mary Common”; Shaggy — -
“Hotshot”; The Roots — “Things Fall Apart”; GZA — “Beneath the
Surface” — from Universal Music Group

Recognition of Music Choice support of Loud Records artists: Big Pun
and Mobb Deep — from Loud Records

Def Jam Records thanks you for committing support for the following
artists: Redman; Ludachris; L.L. Cool J; Method Man; Foxy Brown; Ja
Rule; Funkmaster Flex — from Island Def Jam Records

Platinum sales award for “Vol. 3: Subliminal Verses” by Slipknot — from
Roadrunner Records

5X Platinum sales award “The Long Road” by Nickelback — from
Roadrunner Records

Gold sales award “The Silence In Black & White” by Hawthorne Heights
" — from Victory Records '

Gold sales award “We Are Not Alone” by Breaking Benjamin — from
Hollywood Records

Representative photographs and a listing of these and other plaques, which are proudly
displayed at Music Choice, are submitted as Exhibit MC 29.
The record labels and artists’ management also send us free promotional copies of

every new recording that is released, and actively lobby us to include their records on our
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service. They do this because they know that Music Choice provides a national platform
to break new artists and sell records. This activity, however, was not always the norm.
When I joined Music Choice in 1998, Music Choice and digital broadcasting were just
beginning to be recognized by the record labels and artists as a viable and consistent
outlet for record and new artist promotion. Consequently, at that time, the labels,
especially the major labels, did not actively lobby us to put their records on Music
Choice, and the promotional divisions of the labels did not “service” Music Choice nearly
to the extent they do today. “Service” is a term used in the radio industry for various
ways that the record labels try to get radio stations to play records, including providing
free copies of the records to stations; in 1998, we were not receiving many free CDs from
the record labels.

All of this has changed dramatically. In 1999, I changed the programming
philosophy at Music Choice, emphasizing new music as a key programming strategy. In
2001, Music Choice secured a deal with Nielsen’s Broadcast Data Systems (“BDS”) to
begin tracking our playlists. BDS is one of the key organizations that monitor the
playlists of terrestrial radio stations and other media outlets. BDS is the most trusted
service and relied upon by the record labels to determine which records are getting
airplay in the various markets across the country. In order to secure this deal, the record
labels had to speak up on our behalf. Mark Tindall, then a Senior Vice President and
General Manager of West Coast Operations at BDS, reached out to the labels and asked
them whether they wanted Music Choice included in the BDS reports, and the labels said
yes. After BDS began tracking Music Choice in 2001, the labels were able to more easily

see the huge promotional impact provided by our residential audio service, and they
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began more aggressively seeking to have their records played on Music Choice, including
servicing Music Choice with free CDs and other promotional material in the same
manner they would with terrestrial radio.

As we improved the Music Choice service to upgrade the on-screen content and
began custom promotions with artists, including interviews and shows {such as our Artist
of the Month promotion), Music Choice’s value to the record labels and artists continued
to increase. Today, the labels clearly recognize Music Choice as a key component of
their national strategy. We now receive free copies of every CD that is released. The
record labels also provide Music Choice direct electronic access to a vast library of
digital tracks, which our programmers can,do§vn10ad for free via password-protected
websites. The record labels proactively call us weekly to get information such as play
statistics, feedback on their artists and discuss strategies for promoting records and
breaking new artists.

Music Choice is extensively serviced by both major record labels and many of the
independents. We are treated no differently, with respect to servicing or requests for
promotion of recordings, by the record labels whose parent corporations are partners in
Music Choice. Nor do we treat those labels any differently. In fact, I have never gotten
the impression that the employees I deal with at EMI or Sony labels even know that they,
or their parent corporations, have any affiliation with Music Choice. |

Examples of emails and faxes from record labels and artists thanking Music
Choice for promoting their records are submitted as Exhibit MC 30. Again, we receive
many of these thanks via email, fax, orally and in interviews since we directly partner

with the labels on many promotions. Artists and representatives of the record labels also
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frequently visit our offices in person to give programmers of the Music Choice channels a
chance to listen to new music, speak with the artists and find out more about the music.
Artists and labels typically time their visits in conjunction with a record release. A list of
artists and label representatives who have visited Music Choice over the past year is
submitted as Exhibit MC 31. The examples of testimonials, plaques, communications
and visits I am providing in this testimony are a small portion of what we h_ave received
over the time I have worked at Music Choice.

A key part of the promotion of a new artist is creating a “story” for that artist.
That story is used to convince major labels to sign an artist, to‘persuade radio stations and
video outlets to play that artist and to promote that artist as many ways possible. Play on
the Music Choice residential audio service is an important part of creating a new artist’s
story, which the artist then uses to generate buzz and leverages into further‘exposure and
promotion. The labels use the evidence of heavy airplay on Music Choice to convince
terrestrial radio stations to start playing a song from new and established artists. I have
had numerous terrestrial radio programmers tell me that they played a song on their
station only after hearing it on Music Choice. Additional record label promotional email
blasts acknowledging Music Choice’s airplay and impact are submitted as Exhibit MC
32.

Music Choice has become a proving ground for breaking new artists, and a key
part of the record labels’ marketing strategy. Record labels solicit our input when they
decide whether to sign new artists, particularly artists that we are playing. For example,
Lil Jon is now a successful rap artist who has sold millions of records. When Music

Choice first started playing him, he was not nationally well known and was on a small
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independent label based in Atlanta. After we gave him significant airplay, TVT Records
called us and asked what we thought about him, what we thought of his long-range
potential and what kind of feedback we were getting on him. TVT went on to sign Lil
Jon and his first album released on TVT went multi-platinum. Many other artists,
including Chris Brown, have acknowledged the impact Music Choice has had in
“breaking” them as new artists through Music Choice-produced shows such as “Fresh
Crops” which focused exclusively on promoting new, emerging artists and programming
initiatives such as Artist of the Month, New Rookie Smell, Rock U and Tha’ Corner.
Recently, Music Choice launched its Live Undefined program (described in more detail
below), where Music Choice films emerging artists performing stripped down versions of
their songs from a location of their choosing and airs these performances on Music
Choice’s audio channels and video services.

Music Choice remains a mainstay promotional resource for established artists as
well. For example, Music Choice and SWRV were prominently featured in a recent
Maroon 5 email advertisement circulated by the record label to all radio and television
networks across the country. A copy of the email advertisement is submitted as Exhibit
MC 33. This email advertisement highlights Music Choice and SWRYV, among others, as
key promotional outlets that drive record sales and encourage z’md influence other stations
and services to promote Maroon 5.

Music Choice has spent a significant amount of resources to improve its
residential service in ways that are designed to sell reéords. For example, we have
constantly improved and upgraded our on-screen display, which features key marketing

information such as the artist’s name and album title, as well as artist facts, album
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artwork artist images and more. The on-screen display is designed to draw customers’
eyes to the screen where they can quickly learn what music is available for purchase
either via our website or in the general marketplace. Once a consumer hears a song on
Music Choice, they have all the information they need to make a purchasing decision.
The labels, artists and managers love this feature of our service because this information -
is not available while listening to terrestrial radio. Examples of what our on-screen
display looks like while a song is playing are submitted as Exhibit MC 23. Thisisa
massive improvement over what the screen looked like when I first started at
Musicéhoice. At that time, customers essentially saw a blank screen with only the song
information printed on it.

Music Choice has conducted numerous studies showing that our customers
frequently look at the artist and album names while listening to the service. One such
survey, conducted by Arbitron in 2004, showed that 85% of our customers look at the
screen to read the name of the artist while a song is playing, and 84% look to read the
name of the song. The results of that survey are submitted as Exhibit MC 34.

Ct.lstomers also believe Music Choice is a great place to discover new artists and
music. A survey by OTX in 2008 showed that 66% of our customers agree that Music
Choice audio channels are a great place to discover new artists and music. The results of
that survey are submitted as Exhibit MC 35. In fact, a recent Experian Simmons survey
from 2010 shows that Music Choice viewers and listeners exhibit a strong propensity to

‘ purchase music. Further, Music Choice audio channel listeners, age 12 and above, are

69% more likely than the average person, age 12 and above, to have purchased 10 or
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more CDs or downloads in the past year. The results.of that survey are submitted as
Exhibit MC 36.

A study by Arbitron in 2005 also specifically confirmed that the Music Choice
residential music service sells records for the labels. In that study, almost 40% of
customers surveyed said that they had bought a record specifically because they heard it
on Music Choice. A copy of the results of that survey is submitted as Exhibit MC 37.
That study also fOUI'ld that 91% of our customers look at the screen to read the name of
the artist performing, and 86% look to see the name of the song.

A more recent study by OTX in 2008 shows a similar pattern — with almost one-
third of our customers buying music they listen to on Music Choice. See Exhibit MC 35.
Indeed, an Ipsos OTX MediaCT study in 2011 shows that more than half of our
customers look at the screen at least once during each song. This same 2011 study also
shows that listener satisfaction is highly favorable and has grown since 2008, particularly
among younger listeners and females. A copy of the results of that survey is submitted as
Exhibit MC 38.

IL MUSIC CHOICE CREATES CUSTOM PROMOTIONS FOR RECORD
LABELS AND ARTISTS

Music Choice also sells records by doing artist-specific promotions at the request
of the record labels. Music Choice spends significant resources on these promotions at
no cost to the record labels. Custom promotions that we do on behalf of the record labels
involve heavy promotion of a band’s new albuni prior to and leading up to the official
release of the album.

For example, in 2011, Music Choice partnered with Island Def Jam Records to

promote a new artist, Big Sean, via airplay on our music channels, combined with a
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targeted marketing campaign. The marketing campaign offered consumers the
opportunity to rece‘ive a free download of a Big Sean’s new song “Almost Wrote You A
Love Song” prior to the release of his album “Finally Famous.” The goal of the
partnership was to create awareness and buzz around Big Sean by leveraging a new
promotional tool: QR codes. A QR code is a type of barcode capable of storing and
delivering many forms of data directly to a mobile-phone user. For example, viewers of
The Cut show who scanned the QR code that appeared on the screen when Big Sean was
featured on the show received a free song which they could instantaneously listen to on
their mobile phones. Notably, the use of QR codes shows how record labels are willing
to test new promotional vehicles with Music Choice and see us as a partner to innovate
with. Copies of Big Sean panel images and promotional press are submitted as Exhibit
MC 39.

In connection with this promotion, Music Choice increased airplay of Big Sean’s
song to “power rotation” — it was put on the list of songs that get the most airplay, getting
played several times a day — and ad panels on his songs and similar artist songs ran on
our audio channels over a four week period.

Big Sean’s debut album sold 84,000 copies in its first week and ranked #3 on The
Billboard Hot 200 — a huge debut for a new artist. Big Sean’s manager, Mike Brinkiey,
had this to say “Mﬁsic Choice has supported Big Sean’s music for a long time, so we
were more than happy to participate in The Cut.” This promotional effort is also an
example, among many, where Music Choice was ahead of radio airplay — before an
album came out — and the labels viewed Music Choice as a valuable pre-release

promotion outlet.
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Music Choice also partnered with Universal Records label Music World to pre-
promote the release of a new Gospel album from Trin-i-tee 5:7 on our audio channels.
As part of this process Music World gave us a “grant of right” — which is significant
because the grant of right conferred to Music Choice a much broader spectrum of rights
than we have under the compulsory license to use the album, including the rights (1) to
play the entire album at one time and (2) to play the tracks on the album prior to its
commercial release.

Music Choice’s efforts in promoting Trin-i-tee 5:7 included airing the “Angel &
Chanelle” album in full on the Gospel audio channel, featuring “Heaven Hear My Heart”
and “Over and Over” music videos on Music Choice’s Video On Demand channel and
airing promotional panels on the following audio channels: Gospel, R&B Soul and
Classic R&B. Promotion of Trin-i-tee 5:7 on our audio channels is estimated to have
reached 24 million households. After seeing the artwork of the panels running across
Gospel, R&B Soul and Classic R&B, Music World’s reaction was “Love it!” Additional
marketing included: (1) promotion in connection with Music Choice’s social media
presence (on platforms such as Facebook & Twitter) which reaches an estimated 215,000
Music Choice fans; (2) 30-second television advertising spots on networks such as WE,
Bravo, BET, TV One, Centric, VH1, Gospel Music Channel, Telemundo and Warner
Bros.; (3) full page ads in Rolling Out; (4) logo or hotlink inclusiop of a Trin-i-tee 5:7
banner on http://www.MusicWorldent.com; and (5) eblasts — a form of email marketing —
targeted to Trin-i-tee 5:7 and Music World email subscriber lists consisting of over
100,000 people who, as fans, are the most likely to buy Trin-i-tee 5:7°s new release. |

These promotions include Music Choice’s logo to create awareness that content, like
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Trin-i-tee 5:7°s album, is available on Music Choice and to draw consumers to the Music
Choice platform to experience artist content. The Music Choice endorsement also lends
credibility to a new artist or to a new project from an established artist. This promotion
typifies how Music Choice provides value to an artist with limited alternative outlets
because, as gospel artists, the band lacked broad commercial popularity over more
traditional formats. The Trin-i-tee 5:7 album ultimately debuted at #1 on the Gospel
charts and the label credited Music Choice for playing a big role in that success. With
this project, consumers are more likely to purchase a Trin-i-tee 5:7 CD because they are
exposed to the new album through Music Choice’s platforms. Copies of Trin-i-tee 5:7
panel images, promotional press and emails from Music World thanking Music Choice
are submitted as Exhibit MC 40.

Music Choice also recently worked with Interscope Records to break a new
Interscope band, Mindless Behavior, by running a series of promotions, on-channel and
off-channel, to help drive record sales. We used the audio channels to start the
partnership off with extensive airplay and built upon that exposure with the following
ladditional promotions: (1) Mindless Behavior debuted on Music Choice Video On
Demand as the #1 video with over 800,000 views in its first week, beating out Beyonce;
and (2) Music Choice execufced a consumer awareness campaign for Mindless Behavior
on our SWRYV video channel by having the band meet fans in New York City and
perform for hundreds of Music Choice fans at a SWRV promotion in New Jersey. This
project illustrates how Music Choice leverages the full spectrum of all its services — audio
channels, Video On Demand and SWRYV — to enhance the promotional value of our audio

service to the artist and record labels. By increasing the points of contact with the artist
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or song, Music Choice deepens the consumer’s connection with an artist or song, which
ultimately translates to additional sales. It is important to note that Interscope solicited
Music Choice to promote this brand new band which, at the time, was not getting airplay
anywhere elsé through traditional outlets such as radio or MTV. Copies of Mindless
Behavior promotional press in connection with this Music Choice promotion are
submitted as Exhibit MC 41.

In 2010, at the request of Arista Nashville, Music Choice promoted Brad Paisley’s
new album Hits Alive. Brad Paisley is one of country music’s biggest stars éhd has been
arouﬁd for about 15 years. As part of the promotion campaign, Music Choice received a
grant of right from the labels to pre-announce the release of Brad Paisley’s new album.
Music Choice agreed to play songs from the album on Music Choice’s Today’s Country
channel throughout the entire day of the release. Music Choice complemented this
promotion with promotions o%zer the Music Choice Facebook and Twitter presence, in
which Brad Paisley posted and tweeted about the release. Copies of a Brad Paisley panel
image, Facebook post and grant of right are submitted as Exhibit MC 42.

Another example is a promotion we did with the band Trapt in 2005, for the
release of their new album “Someone in Control.” In addition to airing the record in its
entirety on the Rock channel we also included advertising panels featuring the band’s live
concert dates, ticket purchase information, artist facts and band news items. On-screen
advertising panels were shown 4 times per hour and whenever one of the band’s songs
was played. Record sales data we obtained from Soundscan indicated there was a

positive impact on sales of “Someone In Control” during the promotion period. The
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album was the top selling hard rock album for the first week of its release. A copy of an
internal Music Choice study of this promotion is submitted as Exhibit MC 43.

Yet another good example is a similar promotion we did with the band Disturbed
in 2005, for the release of their new album “Ten Thousand Fists.” The album played on
the Rock channel from September 6, 2005 through September 20, 2005 in an album
premiere show. According to our calculations the 1,079 advertising panels that we put on
the screen during the show’s two week run would have been seen approximately 30
million times. The advertising panels promoted the date of the album release, the band’s
website and the album premiere show on Music Choice. Following this audio show, the
album debuted at #1, selling 239,000 copies during its first week. Soundscan data for
that album also indicated a positive impact on record sales on release and during the

‘remainder of the promotion period. A copy of an internal Music Choice study of this
promotion is submitted as Exhibit MC 44.

We also ran a promotion for the heavy metal band Shadows Fall in 2004. This
promotion featured an hour-long show, including the band’s new album “The War
Within,” in its entirety and audio clips from Band members explaining aspects of the

~ album. The 'show ran 12 times on the Music Choice Metal channel during the 6 days
leading up to the record release of “The War Within,” and the 6 days directly following.
The promotion included on-screen advertising panels run during the show promoting the
album and various information about the band. We estimate that during the 12 days that
this show aired, these advertising panels promoting “The War Within” were seen
approximately 6 million times by Music Choice listeners nationwide. Some of the

advertising panels directed customers to the Music Choice website, offering additional
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information and the ability to purchase the album. “The War Within” went on to sell
over a quarter million copies. Subsequently, Shadows Fall has become a popular metal
act and signed with major label Atlantic Records. In recognition of this promotion, we
received the following quote from George Vallee of Century Media Records:

Music Choice’s audio promotions have been extremely beneficial to

Century Media Records especially in the case of Shadows Fall’s

‘Declassified’ promo. This promotion ran the week before the album’s

release and in turn helped the disc debut at #20 in the Billboard Top 200

chart, which is a first for our label. Music Choice is a platform that has a

huge impact on our target market and in turn results in higher CD sales.

We could not be happier with Music Choice’s services and look forward

to working together more in the future.

Three Music Choice employees received plaques from Century Media showing
their gratitude. Copies of two internal studies of this promotion created by Music Choice
are submitted as Exhibit MC 45.

Another example of this kind of custom promotion is one we did in 2005 for the
band God Forbid to promote their new album “IV: Constitution of Treason.” Music
Choice featured the album on its “Declassified” program on the Metal channel, played in
its entirety with interview segments from the band in-between the songs. The show aired
for one week prior to the release date of the CD. On-screen advertising panels ran for
one week prior to the “Declassified” show to advertise the show. Advertising panels
were also displayed in connection with the program, promoting the new record and the
release date. -In total, there were 540 on-screen advertisements for the “Declassified”
program, and 820 advertisements promoting the release of the record. When the record
was released, it had the highest opening week in CD sales for any of the band’s 4 albums.

In fact, during the first week of its release “IV: Constitution of Treason” sold 4 times as

many units as any of the band’s prior records did in their first week of release. God
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Forbid’s fans posted many positive comments on the band’s MySpace web page about
the album specifically mentioning that they heard it on Music Choice. A copy of an
internal Music Choice study of this promotion, including sales information and examples-
of fan comments and advertisement panels, is submitted as Exhibit MC 46.

Examples of various on-screen advertising panels run in connection with such
promotions, organized by record label, are submitted as Exhibit MC 47. Notably, the
record labels find these promotions so valuable that they grant us, at no charge, the right
to play the entire album during the promotion which we would not normally be allowed
to do. Copies of agreements with various record labels, granting us these rights, are
submitted as Exhibit MC 48.

Other kinds of custom promotion that we do are artist interviews and other live
recordings. We moved our programming office into New York City in late 2001 and
built a production studio to interview artists as they visited the office to promote their
records. Our programs continued to grow in popularity and result in increased artist
demand. Music Choice soon moved again in 2005 to a dramatically larger office with
more studio capacity to keep up with our product expansion, including accommodating
the continued increase in promotional interviews. We have now become a regular
promotional stop for artists when they introduce a new CD or are promoting a live show.
The first year we had any artists in the studio at all was 2002, and we had 54 artist visits
that year. F rom.2003 through 2010, over 1250 artists visited Music Choice’s studio for
interviews; and this year through November 5 we had 63 artist visits. During many of
these visits, Music Choice produced promotional recordings of the artists at no cost to the

record labels, which are featured on our residential audio and video services.
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As discussed in greater detail below, in addition to Live Undefined which
launched in October of this year, Music Choice plans to offer even more types of custom
promotions through various content offerings in programs strictly about the artists like:

e |

III. THE PROMOTIONAL VALUE PROVIDED BY THE MUSIC CHOICE
SERVICE LEADS TO THE CREATION OF MORE RECORDINGS

The promotional effect of the Music Choice audio service leads to the creation of
more records. First, the sales that we increase in the ways I described above create more
profit for the record labels, which they can then use to produce more records and invest in
new artists. Additionally, however, Music Choice helps sell records for many artists who
do not get actively promoted by the record labels or played on terrestrial radio. Without
the national promotion and resulting sales these artists get from Music Choice, some of
these artists would likely lose their recording contracts and cease releasing records.
Beyond playing formats or less popular music that are otherwise not heard, Music Choice
also plays deeper cuts from an album; this has always been part of our programming
philosophy. Music Choice plays more than just the top songs from an albufn that
terrestrial radio plays. Indeed, this is even more important today as the record labels have
converted to a digital “singles” (e.g., iTunes) purchasing model versus the “album”
model of the past. Whereas, in the past, a consumer needed to purchase the entire album
regardless of whether they wanted the deeper cut singles, in a singles market, these songs
would never be individually purchased if outlets like Music Choice did not play them and
thereby add sales value to the record labels.

Another way Music Choice facilitates the creation of more recordings is through

airplay. The single biggest driver of record sales is exposure through airplay. Consumers
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do not usually buy records that they have not heard before. Terrestrial radio is still the
primary way that consumers hear new records. Over the past several years, however,
consolidation in the industry has made it harder and harder for the record labels to
promote new artists on terrestrial radio.

The latest phase of this consolidation began in the late 1990s, while I was still
working in terrestrial radio. In the early to mid 1990s, you would typically have two or
three independent stations in larger markets playing similar formats. As a result, more
formats were economically viable. Each station had a clear personality and freedom to
play whichever records it wanted. Beginning in 1996, when Congress relaxed cross-
ownership rules for media companies, radio consolidators like Clear Channel began to
buy radio properties around the nation. By the late 1990s, the few companies owning
most of the stations went to a “cluster” strategy, where each company focused on a
particular format or musical genre to “own” in a given market. The company would then
focus its resources on that forﬁlat and eliminate the competition for the format in that
market. Unprofitable formats were eliminated and radio station personalities
disappeared. Today, only a few formats are economically viable.

After consolidation, the companies set up a system where programming was taken
out of the hands of the individual stations. Instead, one program director would dictate
the playlists for many of the stations in a given format. The consolidators were able to
improve the cost structure of radio stations this way. However, it severely restricted the
number of new records that could be added to the playlist each week and consequently
lowered the number of new records that could be pushed by the labels. This starkiy

contrasts with Music Choice’s approach, which is to invest in increasing programming
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staff who are tasked with creating individualized programming for each channel. Where
a typical market has only a limited number of formats featured on terrestrial radio, Music
Choice presently offers 46 channels and soon will have over 300 channels. If you listen
to terrestrial radio anywhere in the country for a particular format, you will basically hear
the same several songs played over and over again. This tightening of the playlists also
seriously limited the number of new artists that the record labels can break on terrestrial
radio.

Record labels sign a large number of new artists every year to recording contracts.
Getting signed, however, does nof mean that an artist will be successful. Especially
given the consolidation of the radio industry, the record labels can only push a small
fraction of those bands on terrestrial radio. It is not surprising, then, that the vast
majority of records produced by the labels are not profitable. Instead, the labels have to
try to make up for those losses with sales from the few records that they do push. For the
artists that do not get actively pushed by the labels and do not get airplay on terrestrial
radio, the outlook is not good. If an artist’s first record does not sell enough copies, the
artist will often be dropped by the record label and will not be able to make any more
records. |

Music Choice provided, and still provides, a solution to this serious problem for
artists and record labels. We have many channels, which allows us to broadcast many
different formats and sub-formats, including many formats that are often ignored on
terrestrial radio. Heavy metal, jazz, gospel, roots, dance music, easy listening, blues,
classical and certain kinds of hip-hop music are good examples of such formats.

Although these formats may get some airplay on local college radio, Music Choice
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provides a far more powerful promotional push because it is a national platform available
to many millions of listeners. The labels appreciate the impact Music Choice has on sales
for these kinds of artists, as shown by this recent testimonial:

Music choice helps us promote our bands in a variety of ways. They give

exposure to our artists — both established artists and baby bands. Their

audience is important — and another piece of the puzzle in connecting the

dots with consumers. They educate listeners/viewers with facts on bands

so that they know more about the artists than just knowing a song. And in

today’s information overload society — that’s a good thing — because

consumers have so many choices and so many distractions — the more they

can learn about an artist — the better chance they may buy their music or

go see them at a show. — Phil Kaso, Northeast Regional Promotion

Director, Roadrunner Records

Because Music Choice promotes record sales in many.formats that are not
covered by terrestrial radio, those sales allow the labels to recoup their investments, help
keep the artists in those formats from losing their recording contracts and allow those
artists to keep making records. Moreover, even if those sales came at the expense of
sales of recordings by other, superstar, artists pushed by the labels on terrestrial radio
(and I have not seen any evidence of such sales substitution), the net result would still be
more new music being created, released and enjoyed because the superstars would still

sell enough to keep their recording deals.

IV. THE PROMOTIONAL VALUE PROVIDED BY THE MUSIC CHOICE
SERVICE HAS GREATLY INCREASED SINCE 1998

Since I arrived at Music Choice in 1998, the promotional value of the Music
Choice service has significantly increased, and so has the record labels’ and artists’
recognition of that value. In early 1998, Music Choice had approximately 5 million
customers. Today, that number has grown to almost 52 million customers by the end of
the year 2011. The number of channels we program has also increased from 31 to 46

with a total channel offering of approximately 300 expected by the first quarter of 2012.
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A copy of the new proposed channel lineup for 2012 is submitted as Exhibit MC 22.
Notably, a substantial amount of these new channels will be in genres and sub-genres that
are not featured by terrestrial radio. This tremendous increase in customers and channels
means that the nationwide promotion and exposure offered by Music Choice reaches far
more potential record-buyers and at the same time the promotional effect is more targeted
towards listeners who are inclined to buy the particular type of music played on the
channel. As noted above, Music Choice has also improved its service during that time
with respect to features like the on-screen display, with appealing visuals, larger artist
images and images in high-definition, which provides crucial information for consumers
who want to buy the music they hear. Not only has Music Choice improved its services,
but it has greatly expanded its service offerings to include video services paired with
audio services that further enhance the promotional value of the Music Choice service.
Our artist promotions now feature elements across audio and video channels.

Within the next few months, Music Choice will unveil an updated look and user
experience with audio screen features that will enhance our value and promotional abiiity

for artists and record labels and make the screens more engaging. The Music Choice

audio channets will be |||
-]]. The Music Choice audio channels will soon include [[_

—]]. Additional features under development for

integration into the audio channel on-screen display include new content offerings such

as: | {1
-}
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|
.

Music Choice audio channels will also leverage technology features — such as

1 nerw—

I | hile Music Choice makes

substantial investments in improving the screen quality and functionality to engage
customers, artists and record labels continue to benefit from such Music Choice
initiativeé at no cost.

A prime example of record labels recognizing the value of Music Choice has been
their requests to Music Choice to offer a retail component that would create awareness to
help drive record sales. A copy of an email from a record label requesting purchasing

capability from Music Choice channels is submitted as Exhibit MC 49. In response to

these types of requests, Music Choice is [[—
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submitted as Exhibit MC 50.

A specific example of Music Choice promotional value is the promoting of
emerging artists through our Music Choiée-produced Live Undefined program series
(noted above) that started on October 31 of this year and has since received a very
positive reception. The first artist Music Choice featured in Live Undefined was J. Cole,
who performed with two keyboardists and a DJ on the rooftop of the studio with the New
York skyline in the background. Music Choice filmed J. Cole performing a live -

performance and we aired the performance on Video On Demand and the audio
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performance and recording on the audio channels. In fact, all live performances on Live
Undefined are being played on our aﬁdio channels. As part of our overall promotion,
Music Choice included banners for J. Cole on our website with links to iTunes to
purchase his music. J. Cole secured the biggest first week debut album in 2011 and is the
biggest digital album debut of any new artist since January 2010. Examples of ad panels
that ran on our audio service and Music Choice eblasts to promote J. Cole on Live
Undefined show are submitted as Exhibit MC 51. Another artist featured on Live
Undefined, Whose program dired on November 21, is Def Jam Recording artist Patrick
Stump, who Music Choice filmed at the Peterson Automotive Museum in Los Angeles,
California. Patrick Stump, the lead singer of pop/rock band Fall Out Boy, performed
from his solo album, provided an in-depth interview and even gave some behind-the-
scenes footage. The program for KrucialKeys recording artist Mateo, who was filmed at
the AM Studios Art Gallery on 39th Street in New York City, also aired on November
21. Upcoming programs include artists Jacks Mannequin, Yelawolf, Skylar Grey and
Miguel. Live Undefined adds significant value to the record labels by helping to break
new artists and extending the life of an artist’s song anci airplay. For this type of
promotion, Music Choice is at tﬁe same time creating musical _works and increasing artist
exposure at no cost to the record labels. By tuning in to a Music Choice-produced
performance, a consumer can discover an up-and-coming artist like J. Cole and purchase

his music.
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V. MUSIC CHOICE’S HIGH QUALITY PROGRAMMING OF ITS MUSIC
CHANNELS AND OTHER ORIGINAL PROGRAMMING ARE

VALUABLE AND INDEPENDENT CREATIVE CONTRIBUTIONS TO
THE MUSIC CHOICE RESIDENTIAL SERVICE

Our customers do not listen to Music Choice for the purpose of hearing a
particular song or even artist. They can use CDs, downloads and interactive webcasting
to get that experience when they want to select the specific songs they hear. Customers
listen to Music Choice when they want someone else to create a music experience for
them based upon music formats they like (even if it is music they have never heard
before). Facing a landscape where Music Choice competes with other programmed
music services that have access to the same universe of sound recordings, Music Choice
separates itself from other services with our quality programming that, in turn, provides
significant value to our customers. To achieve this competitive advantage, Music Choice
invests substantial time and money on programming staff who are experts in their genres
and sub-genres and are able to provide unique experiences for each channel. Music
Choice’s present programming, creative/production and content development staff
numbers 65, witﬁ an additional 9 programming consultants to assist with audio
programming for certain formats. Music Choice expects to grow its programming staff
considerably, however, with 9 additional employees in 2012 and another 16 employees
by 2017. Some of the ways Music Choice succeeds in providing quality programming is
by (1) categorizing music to better control playback and consumer experience; (2)
structuring the playback with rules and clocks to maintain professional playback; (3)
ensuring the programming of sufficient hits to provide comfort for our listeners; (4)
managing music disc;,overy through playback; and (5) minimizing excessive artist, title

and sound duplication.
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The Music Choice paradigm is to program our audio channels in order to create
unique destinations that meet the wide variety of musical tastes in the marketplace.
Music Choice researches the music, emphasizes the big-hit songs; features core artists
and strategically offers album cﬁts and B-sides. Our programming is philosophy-based,
not just rule-based, and therefore cannot be replicated by the computers or algorithms
used by many of our competitors.

For example, the Music Choice Hip-Hop and R&B channel programming is hit
dri{fen, but very aggressive on new music and artists. The programming clocks are
thoughtfully designed to create an experience that exposes consumers to their favorite
songs but ensures that listeners are exposed to a certain mix of new music and artists per
session by offering a larger active library consisting of Hip-Hop and R&B hits, album
cuts, remixes and imports. This channel has a fun youthful appeal, yet it is not edgy like
Rap because our programmers take the time to program it as a unique destination. The
Music Choice Rap channel, on the other hand, maintains an edgy, uncut and raw mood,
tempo and sound. The programming comes from content that goes from 1992 to the
present and it is not hit driven like Hip-Hop and R&B. The channel focuses on creating
an experience through a mix of album cuts, one-off tracks, regional music and new rap
music. Different from the Music Choice Hip-Hop and R&B and Rap channels, the
Gospel channel programming philosophy is to create an uplifting and inspirational
destination for listeners. Recognizing that gospel music as a whole has shifted over the
last ten years, Music Choice-strategically programs the current mix of [[-]]

contemporary gospel to [[-]] traditional. These articulable and individualized
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programming philosophies are vehicles for Music Choice to deliver quality programming
and ultimately achieve customer satisfaction.

Additionally, Music Choice has been able to make its Video On-Demand service
the #1 destination for a 13-24 year-old consumer to watch today’s most popular music
videos by featuring thousands of current hit videos that appeal to the “everyday” music
consumer, making the most popular content available in easy-to-find categories, but also
offers niche music styles and a deep catalog that appeals to a broader audience and
offering original shows, specialty feature programming like playlists, era and mood-based
destinations that all help to round out the customer experience.

By contrast, Music Choice competitors often encounter shortcomings in their
programming that result from reliance on “shuffle” play services because they do not
strategically program service, repetitive session experiences where the same titles are
used over and over to begin a session, subjective “metadata referencing” which causes
the same artists and same titles to playback too often, deceptive music style depth that
gives only the appearance of a larger channel offering and overly simple like-or-dislike
grouping that allows disliked artists or songs to re-appear in future sessions. Services
exhibiting these qualities, like Slacker Personal Radio, iHeart Radio and Last.fm, tend to
achieve the same result: customer dissatisfaction.

Summing up, the value of the Music Choice service has grown significantly since
the time of the first CARP proceeding; we are now available in many more homes, we
have invested in significant product improvements such as our custom promotions and
on-screen features and we continue to invest and provide greater value to the record

labels at no cost to them. More than adding value to the record labels and artists, the
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Music Choice residential audio service also provides independent, creative contributions
through the high quality programming of its audio channels and self-produced original
recordings and other content. The testimony above confirms that Music Choice offers a
compelling service that provides multiple points of consumer exposure and engagement
for record labels and artists, who have frequently acknowledged that our residential
service helps promote artists, drive record sales and facilitate the creation of more
recordings, especially in genres that are underserved by the labels’ other promotional

channels such as terrestrial radio.
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Pursuant to 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing
is true and correct.

Executed in West Orange, New Jersey on the 28th of November, 2011.

W2 N N

DAMON WILLIAMS
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l. Introduction

LLA. Summary of qualifications and experience

I am Gregory S. Crawford, Professor of Economics at the University of Warwick in the United
Kingdom. I received a PhD in economics from Stanford University in 1998. 1 was an assistant
professor at Duke University and an assistant and later associate professor at the University of
Arizona. In 2007-08, I served as Chief Economist at the Federal Communications Commission
(FCC), an independent federal regulatory agency charged with regulating a number of media and
communications industries, including the broadcast and cable television industries. I reported directly
to the Chairman of the FCC and advised him and his staff on a number of topics in these industries,
including mergers, spectrum auction design, media ownership, network neutrality, and bundling.
After my service at the FCC, I joined the Department of Economics at the University of Warwick as a
full professor. I am Director of Research for the economics department. In 2011, I was invited to be
a research fellow at the Centre for Economic Policy Research (“CEPR”), one of the leading European
research networks in economics.

I conduct research on topics in both industrial organization and law and economics. Much of my
research has analyzed the cable and satellite television industries. I have published extensively at the
intersection of these fields, evaluating conditions of demand and supply within the cable television
industry and the consequences of regulation on economic outcomes in cable markets." When the
National Bureau of Economic Research (NBER) commissioned a volume analyzing the consequences
of economic regulation across a number of American industries, I was asked to write the chapter on
cable television.” 1 have published numerous academic articles in such outlets as the American
Economic’ Review, Econometrica, the RAND Journal of Economics, and the Journal of Law and
Economics.

I have testified once previously before the Copyright Royalty Board (“CRB”), as a rebuttal witness
for the Commercial Television Claimants in the matter of the distribution of copyright royalties for
the distant importation of broadcast television signals in 2004 and 2005. My curriculum vitae is
submitted as Exhibit MC 52.

! Gregory S. Crawford, “The Impact of the 1992 Cable Act on Houschold Demand and Welfare,” RAND Journal of
Economics 31, no. 3 (2000): 422-49; Gregory S. Crawford and Matthew Shum, “Monopoly Quality Degradation and
Regulation in Cable Television,” Journal of Law and Economics 50, no. 1 (Feb. 2007): 181-209; Gregory S. Crawford
and Joseph Cullen, “Bundling, Product Choice, and Efficiency: Should Cable Television Networks Be Offered A La
Carte?,” Information Economics and Policy 19, no. 34 (Oct. 2007): 379-404; Gregory S. Crawford and Ali Yurukoglu,
“The Welfare Effects of Bundling in Multichannel Television Markets,” American Economic Review, forthcoming.

% The NBER is a private, nonprofit research organization dedicated to studying the science and empirics of economics. It is
the largest economics research organization in the United States. The chapter is titled, “Cable Regulation in the Satellite
Era,” Chapter 5 in Rose, N., ed., “Economic Regulation and Its Reform: What Have We Learned?” forthcoming,
University of Chicago Press.
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I am being compensated for my time on this matter at a rate of $700 per hour.

I.B. Scope of charge and summary cohclusion

Counsel for Music Choice has asked me to evaluate the market for Music Choice’s residential music
service and to recommend a range of royalty rates for the license of digital performance rights in
sound recordings (“DPRSR”) for Music Choice’s residential music services pursuant to 17 U.S.C.
114(f) of the Copyright Act (the “Act”). Furthermore, it is my understanding that Music Choice is
considered a pre-existing subscription service (“PSS™) under the Act. As a result, the fange of royalty
rates I recommend are intended to consider the following statutory objectives set forth in Section
801(b)(1) of the Act:

1. To maximize the availability of creative works to the public;

2. To afford the copyright owner a fair return for his creative work and the copyright user a fair
income under existing economic conditions;

3. To reflect the relative roles of the copyright owner and the copyright user in the product
made available to the public with respect to relative creative contribution, téchnological
contribution, capital investment, cost, risk, and contribution to the opening of new markets
for creative expression and media for their communication; and

4. Tominimize any disruptive impact on the structure of the industries involved and on
generally prevailing industry practices.’

Accordingly, the methodology I present considers not only appropriate benchmark royalties that
reflect arm’s-length negotiations between PSS such as Music Choice and independent third parties for
the license of DPRSR, it also considers Music Choice’s financial capacity to pay the royalty while at
the same time earning a rate of return that is consistent with its capital investments and risks incurred
in providing its residential music service to its listeners.

To evaluate these questions, I introduce an economic framework based on non-cooperative bargaining
between firms. This framework maps well to the economic environment governing negotiations
between copyright owners and copyright users both in general and with regard to negotiations over
digital performance rights. I use it to identify three key factors that determine the royalties that would
likely arise as a consequence of arm's-length negotiations between Music Choice and the owners of
DPRSR and to evaluate the suitability of alternative real-world benchmarks for such negotiations.

317 U.S.C. 801(b)(1)
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The range of royalties I recommend is related to, but not equal to, the combined royalties paid by
Music Choice to ASCAP, BM], and SESAC for digital performance rights in musical works
("DPRMW") that underlie the performance of sound recordings (“Benchmark Rate”). The critical
aspect of this rate is that it reflects demand characteristics that are unique to the residential audio
service offered by Music Choice. While it reflects a different set of rights, I demonstrate that there is
a close relationship in the predicted outcomes of negotiations between the rights holders of sound
recordings and musical compositions for PSS markets (though not necessarily in other markets) that
make them comparable. This makes the PSS musical composition rate an ideal benchmark. '

While a useful starting point, in my opinion the Benchmark Rate is higher than the true market sound
recording performance royalty rate for Music Choice. Ishow that, in a free and open market, the
predicted PSS sound recording performance royalty rate should be lower than the PSS musical
composition performance royalty rate. This is due to the fact that the PSS’s promotional activities act
as a complement to, and not as a substitute for, sales of CDs and other forms of music. These
promotional activities disproportionally benefit the record labels compared to the copyright owners of
musical composition performance rights. Consequently, in a free and open market, record labels
would be willing to license sound recording performance rights to a PSS such as Music Choice at a
lower foyalty rate than copyright owners would be willing to license musical composition
performance rights.

Empirical support for this conclusion can be found in the royalty rates charged cable audio services
similar to Music Choice, radio stations and other pre-programmed music services in Europe and
Canada by musical composition and sound recording performance rights organizations. If Music
Choice were broadcasting in the U.K., it would pay less for the sound recording performance right
than it would for the musical composition performance right. Like PSSs, commercial broadcast radio
is widely recognized to provide a promotional benefit to performance rights holders. A study of
commercial radio in twelve European countries demonstrated that in all except for one, the average
royalty for musical composition performance rights was higher than that for sound recording
performance rights. These relative levels suggest that the promotional benefits flow more to
copyright owners of sound recording performance rights than to copyright owners of musical
composition performance rights. As I show in my report, the rulings by the rate-setting agency in
Canada for various different types of pre-programmed music services also reflects this relationship.

The final range of royalty rates I recommend for the PSS sound recording performance royalty rate is
between 0.61 percent and 2.43 percent of residential service revenues and under no circumstances
should be higher than 3.04 percent of residential service revenues. This range is consistent both with
rates that would result from arm’s-length transactions and the statutory objectives of the Act.
Significantly, royalties above this rate would not leave Music Choice with a fair income under
prevailing economic conditions. At the current rate of 725 percent, Music Choice has not realized
profits sufficient to cover its cost of capital over the past five years, resulting in economic losses.
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This rate is expected to rise to a high of 7.5 percent next year. Such an outcome would be unexpected
in a marketplace transaction, much less from an administrative proceeding with statutory factors
designed to protect the business expectancies of PSSs like Music Choice. In contrast, the royalty
rates I recommend would have left Music Choice with profits that both covered its cost of capital and
allowed it a reasonable share of the economic profits created by its service. The range of rates | am
recommending will also increase the likelihood that Music Choice will earn its cost of capital on a
going-forward basis. As such, Music Choice will be incentivized to make the necessary investments
in facilities, equipment, and software programs to continue to enhance and expand its residential
service offerings.

The musical composition performance royalty rates charged to Music Choice represent a superior
Benchmark Rate compared to other potential benchmarks such as the sound recording performance
royalty rates paid by interactive webcasters. Music Choice’s residential services reflect certain
demand characteristics that make this business materially different from interactive webcasters. For
example, the demand for interactive webcasters” services stem directly from active consumer choices.
In contrast, the demand for Music Choice’s residential service is derived indirectly as a result of cable
operators choosing to provide a service ancillary to its primary cable television offerings, and reflects
the programming decisions of staff. In addition, interactive webcasting services allow customers to
listen to music almost anywhere, whereas Music Choice is listened to almost exclusively in the home.
I demonstrate that these differences (among others) have an important effect on the factors that
determine negotiated royalties in those markets that make such royalties an inappropriate benchmark
for PSS sound recording performance royalty rates. In previous proceedings an expert for the record
companies has himself identified significant differences in these markets that make the use of
interactive webcasting rates invalid as a benchmark for PSS.* These differences are reflected in the
low per-subscriber fees Music Choice earns relative to interactive webcasting and other less passive
channels of music distribution. Due to Music Choice’s unique demand characteristics, any
benchmark should be from a market with these same characteristics, reinforcing my conclusion that
rates for PSS musical composition performance royalty rates are the only reliable marketplace
benchmark. :

This report is organized as follows. Section II provides a brief description of Music Choice’s
residential service business, including its role within the music industry supply chain. In Section III, I
describe the economic principles that determirie how a PSS sound recording performance royalty rate
would likely be set in the absence of a statutory license. The result is a non-cooperative bargaining
framework that reflects the economic environment faced by PSS providers, their input providers;

% In the 2006 proceeding concerning PSS, when Dr. Pelcovits was questioned about the appropriateness of a webcasting
benchmark for the DPRSR in PSS given Music Choice’s meager revenue subscription fee, Dr. Pelcovits stated that he

| ] See
oral testimony of Dr. Michael D. Pelcovits, Docket No. 2006-1 CRB DSTRA (May 1, 2007) at 220-21 submitted as
Exhibit MC 53.
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including both copyright owners of sound recording and musical composition performance rights, and
their output purchasers, both cable systems and the ultimate consumers, residential households. The
non-cooperative bargaining framework I introduce is important as it motivates my arguments about
the appropriate benchmark to use to establish reasonable PSS sound recording performance royalty
rates.

My primary conclusion, presented in Section IV, is that the musical composition perfofmance royalty
rate paid by Music Choice is the benchmark that most closely approximates the economic value of
sound recording performance rights for Music Choice. I also show that the sound recording
performance royalty rates for Interactive Webcasting services would be an inappropriate benchmark
and demonstrate how my non-cooperative framework can rationalize royalties for sound recording
performance rights lower than those for musical composition performance rights for PSSs, but higher
than those for musical composition performance rights for Interactive Webcasting services.

In Section V, I consider how the statutory objectives articulated in the Act influence the calculation of
a reasonable rate. Relative to arguments made in previous proceedings, I explicitly account most
closely for two of these objectives: “to afford the copyright owner a fair return for his creative work
and the copyright user a fair income under existing economic conditions” and “to minimize any
disruptive impact on the structure of the industries involved and on generally prevailing industry
practices.” In particular, I derive an appropriate range of royalties for Music Choice that directly
reflects these objectives. To do so, I analyze Music Choice’s recent financial results in relation to its
overall cost of capital. I highlight the important investments that Music Choice has made, which
serve to increase listeners’ access to music and-also serve as an important promotional vehicle for the
record companies. I then map Music Choice's financial data into the economic profit, or surplus,
created by its residential audio service, to demonstrate how alternative assumptions on how that
surplus should be fairly shared between copyright owners of sound recording performance rights and
Music Choice yield a range of reasonable PSS sound recording performance. royalty rates between
0.61 and 2.43 percent. I summarize my overall conclusions in Section VI. '

Il. Overview of Music Choice’s residential services business

IlLA. Industry overview

In this short section, 1 briefly describe how music is produced and sold to highlight elements of the
process that are important for my subsequent analysis of PSS royalty rates for DPRSR.

517 U.S.C. 801(b)(1)(B)
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"Making music" involves a series of steps, including the creation, promotion, and licensing and
distribution of the music. Music creation involves composing, recording, mixing, engineering, and
manufacturing recorded music products such as CDs and vinyl record albums.® The cost of
recording, while relatively high, has decreased significantly in recent years as new technologies have
resulted in the proliferation of independent record labels and home recording studies. In fact, one
such technology, Pro Tools, will enable a home computer to function as a recording studio for a

~ fraction of the cost of what it did in the pas‘[.7

Once recorded, record companies have traditionally made consumers aware of new music by
promoting it on terrestrial radio.® However, the record labels produced more music than radio
stations could air, encouraging them to pay radio stations to promote their music (so-called "payola").
Although this practice was outlawed in 1960, record companies continue to pay radio stations through
independent promoters who influence radio stations playlists. Their payments can be substantial. In
1985, the music industry collectively paid between $60 and $80 million for airplay. This compared to
the industry pre-tax profits of $200 million. It was estimated that the cost of promoting a single hit
through this method was approximately $150,000.” Today, although still important, terrestrial radio
is a less important medium for discovering new music, particularly for younger people who discover
new music from a wide variety of media.'’ Indeed, a recent study by the National Association of
Recording Merchandisers (“NARM?™), a trade association for music wholesalers and retailers, places
television as the second most popular place to discover music."

The licensing and distribution of music has also changed substantially over time. Historically, the
music industry received the bulk of its revenue via the distribution of physical media (records,
cassettes, CDs, etc.) As recently as 2005, 92 percent of record industry revenues were obtained via
sales of physical media. The last several years, however, have seen a dramatic increase in the digital
delivery of music. By 2009, physical media accounted for only 59 percent of industry revenue,
followed by digital downloads at 26 percent (up from 4 percent in 2005)."> Global digital music

® Joel Waldfogel “Copyright Protection, Technological Change, and the Quality of New Products: Evidence from Recorded
Music since Napster,” (working paper, Oct. 2011) at 21.

7 Donald Bell, “Avid Introduces new Pro Tools Studio Bundles,” CNET, Oct. 1, 2010 (http://news.cnet.com/8301-179_105-
20018292 .html).

® Waldfogel (2011) at 21.

9 Richard Caves, Creative Industries: Contracts between Art and Commerce (Massachusetts: Harvard University Press,
2000) at 292. An excetpt of this book is submitted as Exhibit MC 54.

19 «“The Infinite Dial: Digital Platforms and the Future of Radio,” Edison Research and Arbitron (2010) at 87. An excerpt of
this study is submitted as Exhibit MC 55.

1 “NARM Research Report: Consumers & Music Dlscovery, The NPD Group (Nov. 2011) at 42. An excerpt of this study
is submitted as Exhibit MC 56.

12« et’s Play: American Music Business,” Recording Industry Association of America (2010) at 13. See Exhibit MC 57 for
full document.
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revenues are predicted to continue to grow, surpassing sales in physwal formats in 2013 and growmg
to 71 percent of total industry revenue by 2015."

The method by which users consume music has important implications for the relative benefits of the
various participants in the music industry supply chain. In the 1996 rate proceeding for the PSS
sound recording performance rights, the record labels presented evidence showing that for every
dollar spent on a CD, 5 cents went to copyright owners of musical works, 7-10 cents went to the
recording artist, and 56—88 cents went to the record companies.' Iam aware of no evidence that the
shares of different rights holders of CD sales are qualitatively dissimilar today.

As described above, CD sales are still the source for the majority of music industry revenues, but their
importance is falling in favor of digitally delivered music products. Because it is typically perceived
to be confidential business information, detailed information about sound recording and musical
composition performance rights royalties for such products are hard to find. In Webcaster 11,
however, the Copyright Royalty Judges, citing evidence provided by a music industry executive
familiar with such contracts, concluded that “substantial empirical evidence shows that sound
recording rights are paid multiple times the amounts paid for musical works rights in the markets for
ring tones, digital downloads, music videos and clip samples.”"

This difference in the relative benefit to rights holders from the licensing and purchase of music
through alternative distribution channels will have an important influence on the results of my
analysis. A key premise, supported by the evidence above, is that record labels benefit more than
copyright owners of musical compositions both from the licensing of rights for a variety of digital
audio products in music distribution markets and markets directly substitutable for distribution (e.g.,
interactive webcasting services, digital downloads) as well as from the sale of physical CDs.
According to the industry's own expert, Mr. Charles Ciongoli, “the sound recording business [is] like
being in the stock market—high risk, high reward—and the music publishing business [is] like the
bond market - low risk, consistent and lower returns.”'® Another expert appeating on behalf of the
record labels, Mark Eisenberg, agreed that sound recording copyright owners make more money from
the sale of a CD or a digital download than do musical composition copyright owners.'? I use this
conclusion in my analysis below.

- 13 «“The Digital Music Industry Outlook”, Business Insights (Jul. 2011) at 26. An excerpt of this study is submitted as

Exhibit MC 58.
14 63 FR at 25405 (May 8, 1998).
1572 FR at 24094 (May 1, 2007).
16 See Exhibit MC 59 for rebuttal testimony of Charles Ciongoli, Docket No. 2006—1 CRB DSTRA (Jul. 2007) at 3.
17See Exhibit MC 60 for rebuttal testimony of Mark Eisenberg, Docket No. 2006—1 CRB DSTRA (Jul. 2007) at 11-2.
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II.B. Music Choice’s residential services business

I understand that the idea for Music Choice began in 1987 when General Instrument Corporation
developed the technology to digitally transmit audio over cable systems. In 1991, Music Choice (at
the time known as Digital Cable Radio Associates), was launched as a stand-alone entity.'®

From these beginnings, I understand that Music Choice’s residential music service now offers 46
diverse music channels to nearly 52 million residential cable subscribers across the United States.'’
Music Choice’s music channels cover a broad range of tastes, including R&B, hip hop; Jjazz, classical,
dance, theatrical, and several subgenres of rock. The company’s non-stop music broadcasts include
both an audio and visual component.” As the songs are being broadcasted, I understand that the
television screen displays promotional graphics, artist photos, trivia facts about the song, album and
artist, and information directing users to record stores or artist websites. Recently, Music Choice
incorporated social media features on-screen to further promote user engagement with the music
content and increase awareness of the artists.>! T understand that Music Choice develops and

produces custom promotional content such as artist interviews and shows, all at its own expense.22

I also understand that Music Choice strictly complies with the sound recording performance
complement as required by the statutory license. In accordance with the Act, Music Choice does not
pre-announce songs, play more than three different selections from any one album within a three hour
period, or play consecutively more than four selections by the same artist or from a compilation set of
albums within a three hour period on any of its channels.” I understand that these restrictions are
intended to limit the use of Music Choice’s service as a substitute for CD purchases.

lil. An economic framework for determining marketplace royalty
rates - |

lILA. Overview and summary results

In this section I introduce a non-cooperative bargaining framework to estimate the arm’s-length
royalty for the sound recording performance rights for Music Choice, and to predict other
relationships regarding the royalty rates for sound recording and musical composition performance

18 Testimony of David J. Del Beccaro at 1.
1% Ibid. at 3-4.

2 www.musicchoice.com.

21 Testimony of David J. Del Beccaro at 31.

22 Testimony of Damon Williams at 9.

2 Testimony of David J. Del Beccaro at 4.

1
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rights in related markets. The simplest non-cooperative bargaining models analyze negotiations in a
bilateral monopoly between a single buyer and a single seller. Nobel-prize-winning economist John
Nash established long ago that there is a unique solution to bargaining problems between bilateral
monopolists that satisfy certain reasonable properties of rational behavior.”*  Such problems are
called Nash Bargaining Problems and his solution to them is called the Nash Bargaining Solution.

An extension to allow for asymmetric bargaining power (with associated Asymmetric Nash
Bargaining Solution) can be rationalized as the unique outcome of a bargaining problem in which
each party to the bargain alternates making offers until an agreement is reached.”> This is a realistic
depiction of bargaining in many market environments, including those for digital performance rights.
The Asymmetric Nash Bargaining Framework is among the most widely applied tools within
economics to analyze negotiations between firms.

In what follows, I use the solutions from a bilateral monopoly Asymmetric Nash Bargaining Problem
to derive certain essential results, and then demonstrate how these results can be used to understand
the determinants of PSS sound recording performance royaities.26 In particular, I use the model to
show the following; '

1. The factors that determine bargaining outcomes for sound recording performance rights for
PSSs are closely related to those that determine outcomes for musical composition
performance rights for PSSs. Furthermore, the sound recording performance royalty rate for
PSSs should be less than the musical composition royalty rate for PSSs;

2. The factors that determine bargaining outcomes for sound recording performance rights for
PSSs are very different from those that determine outcomes for sound recording performance
rights in interactive webcasting ("IW"). Furthermore, while the IW sound recording royalty
rates should be higher than PSS sound recording royalty rates, the characteristics of PSS and
IW are so different that it is not possible to quantify these differences with any degree of
probative accuracy; and

3. The sound recording royalty rates in IW should be greater than the musical composition
royalty rates in IW.

24 The four properties are Invariance to Equivalent Utility Representations, Pareto Efficiency, Symmetry, and Independence
of Irrelevant Alternatives. See John F. Nash, Jr. “The Bargaining Problem,” Econometrica 18, no. 2 (Apr. 1950):
15562 and Abhinay Muthoo, Bargaining Theory with Applications (Cambridge: Cambridge University Press, 1999) at
Chapter 2.

25 Muthoo (1999), Chapter 3.

26 Appendix A provides the mathematical foundations both for this bilateral monopoly model as well as a richer model that
allows for two types of inputs (DPRSR and DPRMW), multiple firms providing each input, and multiple PSS providers.
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Before discussing how each of these results was derived, I describe the relevant assumptions and facts
that underlie the model and results.

ll.B. Model Assumptions

Ill.B.1. The hypothetical market

One purpose of the bargaining framework 1 introduce here is to estimate the royalty rate that would
exist between the record labels and PSSs in general, and Music Choice in particular, in the absence of
a compulsory license. Although there are a number of possible scenarios for this hypothetical market
(e.g., the record companies negotiating jointly with the PSS providers), I assume that this market is
best characterized as sellers of sound recording performance rights (i.e., the record labels) negotiating
individually with individual buyers of sound recording performance rights for PSSs (i.e., Music
Choice and any other potential buyer).

While the outcomes in a hypothetical marketplace between record labels and PSS are of primary
interest, there are three other related markets that also play a role in determining such outcomes. The
first such group of markets is the set of markets for other inputs required by PSS providers in order to
offer their service. The most important of these inputs are the digital performance rights for musical
compositions, the licenses for which must be negotiated with the performing-rights organizations
(“PROs”) that control them, notably ASCAP, BMI, and SESAC.”

The second group of markets important for understanding outcomes in the hypothetical market is the
set of markets for PSS outputs. PSS providers themselves combine other inputs (created by the PSS)
with sound recording and musical composition performance rights to produce a set of audio
“channels” that they in turn sell to cable, telecommunications, and satellite television providers. The
FCC calls such firms Multi-channel Video Programming Distributors (“MVPDs”).22 MVPDs, in
turn, bundle these audio channels with other, predomiﬁantly video, television channels and offer them
for sale to households, typically in a digital cable package.

The final group of markets important for understanding outcomes in the hypothetical market is the set
of markets served by the same buyers and sellers. This turns out not to be relevant for the buyers in
this market, PSSs, as each of the PSS providers only offers services in the PSS market. It is very

27 The copyright owners of musical works are the songwriters who author them or, more typically, the music publishing
companies who acquire the rights from the songwriters. These music publishers and songwriters typically join PROs
and appoint the PRO as their licensing agent for the public performance right. The PRO then handles the voluminous
task of identifying users, issuing licenses, collecting royalties, and distributing those royalties to the appropriate music
publishers and songwriters, See Marie Connolly and Alan B. Krueger, “Rockonomics: The Economics of Popular
Music” in Handbook on the Economics of Art and Culture (Amsterdam: Elsevier, 2006) at Chapter 20.

2 “Thirteenth Annual Report on the Status of Competition in the Market for the Delivery of Video Programming,” FCC
(2009) MB Docket 06-189.
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relevant, however, for the copyright owners of sound recording performance rights (record labels). It
is widely understood that record labels license rights to perform sound recordings to a wide variety of
buyers, including PSS providers, SDARS providers, and Webcasters. They also physically produce
and sell CDs directly to consumers and license the sale of digital downloads. As I show below,
understanding the relationship between the rights licensed in the PSS market and the profitability of
these other performance and distribution channels is critical to determining a marketplace royalty for
sound recording performance rights for PSSs.

111.B.2. Bilateral framework

Recent authors have extended Nash's bilateral concept to allow for marketplace outcomes to depend
on the actions of multiple upstream and downstream firms.” While these extensions would appear to
be relevant in the market for DPRSR in PSS, the essential insights are present in Nash’s solution for
bilateral monopoly.

To see this, briefly consider a bargaining problem between multiple record labels and multiple PSS
providers. In this more complex setting, one could still use a non-cooperative bargaining framework
to characterize royalties for each PSS in their negotiations with each record company. One could then
add up the predicted royalties paid by each PSS across these record companies to determine a “total
sound recording royalty” that each PSS would pay for licenses covering all recorded music. One
could then average this total sound recording royalty across PSSs and argue this average royalty isa
good approximation of a marketplace rate for a statutory blanket license for DPRSR. In the case of
symmetric record labels (i.e. all of a roughly comparable size) and symmetric PSS providers
(similarly), this average total sound recording royalty would likely be identical to that arising from
bilateral monopoly negotiations between a single record label and a single PSS provider.30 Even in
the absence of symmetry, the royalty predicted in a bilateral framework would reasonably
approximate the weighted-average-total-royalty describe above. In what follows, I therefore assume
a bilateral framework and describe, where relevant, how deviations in the predicted outcomes from
this framework would be affected by multiple firms up- or downstream.

2 Henrick Horn and Asher Wolinsky, “Bilateral Monopolies and Incentives for Merger,” RAND Journal of Economics 19,
no. 3 (1988): 408-19.

The equivalence should be true as long as a PSS provider could not offer a viable PSS service in the absence of an
agreement with all (major) record companies. This is consistent with my understanding of the business environment
facing Music Choice: they would not be able to operate a viable PSS without DPRSR licenses covering the vast
majority of the licensable music library (Interview of David Del Beccaro, Nov. 22, 2011).

14
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lil.C. Bilateral market power (Why use a non-cooperative
bargaining model?)

The use of a non-cooperative bargaining framework also depends on the assumption that the record
companies and PSS providers both have a certain degree of market power. In the context of the
market for DPRSR for PSSs, this assumption is reasonable. Marketplace outcomes between willing
buyers and sellers .are typically articulated by the intersection of a downward-sloping marginal
revenue (or demand) curve and an upward-sloping marginal cost (or supply) curve. This framework
for evaluating market outcomes works well when markets are perfectly competitive or when there is
some market power on only one side of a market.?! In markets where there are small numbers of both
buyers and sellers and each has some degree of market power, however, this kind of “marginal
analysis” proves less useful. Economists have found that modeling marketplace outcomes with
bilateral market power as bargains is more realistic.”

In the current instance, both the record companies and PSS providers have a certain degree of market

power. For the record companies, market power is manifest in the form of their ownership of sound
recording performance rights, without which it is not legal to digitally broadcast most songs in the
U.S. Record labels are therefore able to exercise market power over those songs for which they own
the sound recording performance rights.

PSS providers’ current product offerings and established relationship with MVPDs also afford them
with a certain degree of market power. The PSS providers possess a unique bundle of technology that
would also be costly and time consuming for any other firms to duplicate. Furthermore, they have
negotiated long-term contracts with individual MVPDs that would be costly for another firm to
duplicate. PSS providers are therefore able to exercise some degree of market power as a buyer of
sound recording performance rights in their negotiations with rights holders due to their ongoing
business relationships with MVPDs.

Given that both PSS providers and record companies have some market power, I conclude that a non-
cooperative bargaining model is an appropriate framework for modeling market outcomes for the PSS
sound recording performance rights in the absence of a compulsory license.

3! In such settings, firms optimally equate marginal revenues with marginal costs to determine their profit-maximizing prices
or quantities.

32 Alvin E. Roth, “Bargaining (Economic theories of bargaining),”in Social Science Encyclopedia (London: Routledge,
1996) at 46—7.
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1I.C.1. Nash bargains: Surplus, threat points and bargaining power
l.C.1.a. Overview of general factors

One attractive feature of the Asymmetric Nash Bargaining Framework is that it yields intuitive
predictions about how outcomes are determined when firms negotiate. In what follows, I consider the
negotiation between an upstream firm (e.g., a record label) and a downstream firm (e.g., a PSS
provider).

The Asymmetric Nash Bargaining Solution identifies three fundamental factors that determine how
two firms "split a pie". I call these the “Three Nash Factors.” They are:

e The Combined Agreement Surplus: The combined -agreement surplus is the combined “surplus”
to both the upstream and downstream firms in the market under study from reaching an
agreement. For DPRSR in PSS, the combined agreement surplus is simply the revenue earned
by the PSS provider in the market for PSS less all the non-DPRSR costs they face.”

e Each Firm’s Threat Point: Each firm in a negotiation must allow for the possibility that no

agreement will be reached. The surplus each receives in such a case is called their disagreement
point or “threat point”.

o [Icall the difference between the combined agreement surplus and the sum of the firm’s
threat points the Incremental Surplus. 1t is the “pie to be split”, i.e. the surplus the firms
could earn from an agreement above and beyond what they could earn in the absence of
an agreement.

e Each Firm’s Bargaining Power: Each firm’s bargaining power is a number between 0 and 1
measuring the strength of that firm in the negotiations.> Economic estimates of bargaining
power have historically been related to each party's patience in a negotiation, with greater
patience yielding greater bargaining power.” Tunderstand that this is consistent with the nature
of bargaining between Music Choice and the copyright owners with whom they negotiate.*

33 «Surplus” is the payment a good or service can command beyond the amount needed to cover its cost of production. Itis
sometimes also called “Economic Profit™. It is related to but distinct from conventional notions of profit. The
differences are two. First, profit in the conventional sense is typically meant to measure the retutn on the capital
invested in a firm. Such returns to capital are not part of surplus (economic profit) as they are part of the costs of
providing a service and should therefore be counted as part of the PSS provider's costs. Second, the profit of the PSS
would normally count DPRSR as one of its costs. As that is the thing being determined in the bargaining ‘model,
however, it is excluded from their costs and retained in the combined agreement surplus.

3 The bargaining power of the PSS provider is just one minus that of the record company.
35 See Muthoo (1999) at 51.
* Interview with David Del Beccaro, Nov. 26, 2011. -
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The Asymmetric Nash Bargaining Solution demonstrates that these three “Nash Factors” determine
royalties in a simple and intuitive way:

The royalty received by each firm in a bargain equals its threat point plus its
bargaining power times the incremental surplus.

Muthoo (1999) describes the Nash Bargaining Solution as “splitting the difference”. Two simple
examples modeled on the features of the market for DPRSR for PSSs nicely demonstrate this feature
and provide some intuition on how each of the Nash Factors influences bargaining outcomes.

Example 1: No Threat Points—Consider two firms bargaining in a market: an upstream record label
and a downstream PSS provider. Suppose for simplicity that the combined agreement surplus
between them in the PSS market is 20 and that each firm’s threat point is zero. In this case, the
“difference-to-be-split”, or incremental surplus, is just the combined agreement surplus of 20.
Further suppose that each firm is equally patient in the negotiations and therefore has equal
bargaining power (equal to 0.5). The Asymmetric Nash Bargaining Solution says that each firm gets
their threat point (zero) and shares this surplus equally. Thus, the record label and PSS provider each
get a royalty of 10. Nash Bargaining “splits the pie”.

Example 2: With Threat Points—A second example demonstrates the influence threat points have on
bargaining outcomes. As above, let the combined agreement profit in the PSS market be 20.

Suppose, however, that the record label earns an additional surplus (profit) of 4 in another market
(e.g. from CD sales) if it is able to reach an agreement with the PSS provider in the PSS market.”’ Its
threat point in the bargaining problem is its surplus in the case of disagreement. In case of
disagreement, the record label loses the CD sales and its threat point is therefore -4.3® Suppose the
threat point for the PSS provider continues to be zero.

Royalties in this bargaining problem are slightly more complicated. The incremental surplus, or
difference-to-be-split, is now the combined agreement profit of 20 from the PSS market minus the
sum of the threat points of the two firm, -4, for a total of 20 - (-4) = 24. This is more than the surplus
available in the PSS market alone because of the additional benefit the record label gets from CD

‘sales stimulated by the promotional effect of the PSS. As above, suppose each firm is equally patient

and has equal bargaining power (0.5). The Asymmetric Nash Bargaining Solution says the royalty to
the PSS provider is equal to its threat point (zero) plus one half the incremental surplus of 24, or 12.
The royalty to the record company is equal to its threat point (-4) plus one ‘half the incremental
surplus (12), or 8. Of the combined agreement surplus in the PSS market of 20, the record label gets
8 and the PSS provider 12.

*This example anticipates the application of the framework to the actual PSS market where copyright owners benefit from
the promotional effect of an agreement in the PSS market.

 The mode] allows for the possibility of positive or negative threat points.
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Lest this seem unfair, recall that in the case of agreement that the record label also gets a surplus of 4
from outside the PSS market, e.g. due to CD sales. If one includes this into its overall benefit from an
agreement with the PSS provider, then you see that each firm gets 12, i.e. each firm shares equally the
total surplus across all markets of 24.

The royalty calculated above is measured in surplus (dollars), not as a share of revenue (as is typical
in many digital audio markets). It can easily be converted into a share of revenue, however, for a
vertical market like that for DPRSR in PSS where the downstream PSS provider sells a product and
passes on a portion of its revenue from those sales to the upstream record company. In this case, the
appropriate royalty rate is simply the royalty (measured in dollars) divided by the PSS provider’s
revenue.

While straightforward within a single market, care must be taken comparing royalty rates across
markets. Two markets may have the same royalty (measured in dollars) but very different royalty
rates. A simple example shows why. '

In Example 1 above, the combined agreeﬁnent profits were 20, there were no threat points, and the
record label and PSS provider had the same bargaining power, yielding a royalty to each of 10. If the
combined agreement profits of 20 arose from a downstream market where the PSS provider had
revenue of 20 and no costs, then the appropriate revenue royalty rate would be 50 percent (record
label royalty of 10 divided by PSS revenue of 20). If the combined agreement profit of 20 arose from
a downstream market with revenue of 40 and costs of 20, however, then the appropriate revenue
royalty rate would be 25 percent (record label royalty of 10 divided by PSS revenue of 40). For a
given amount of combined agreement surplus, higher costs generally imply lower (revenue) royalty
rates.

I.C.1.b. Nash Bargains for DPRSR for PSS

This framework is extremely useful for determining a reasonable PSS sound recording performance
royalty. I'begin by using it to understand the determinants of royalties in the hypothetical market for
DPRSR in PSS. To do so, I consider the three factors as they pertain to that hypothetical market.

li1.C.1.b.i. Combined surplus

The Combined Agreement Surplus is straightforward. It is simply the combined surplus to both the
record label and PSS provider in the PSS market when an agreement is reached. This is just the total
profits earned by the PSS provider before payment of the sound recording performance royalty.
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II.C.1.b.ii. Threat points

The threat point for the PSS provider is similarly straightforward. In the absence of an agreement
with any of the major record labels, the PSS provider cannot produce any music channels and
therefore cannot earn any surplus. Its threat position, therefore, is zero. »

The threat point for the record label, however, is more nuanced. Like the PSS provider, in the
absence of an agreement, the record label receives no revenue from the PSS market. As a result, that
portion of its threat position is likewise zero.*’

However, failure to reach an agreement with PSS providers has additional implications for the record
label. In addition to licensing sound recording performance rights in the PSS market, the record label
also licenses the performance rights to its sound recordings in other, non-PSS markets. They also sell
music in the form of CDs to consumers through various distribution channels. Failure to reach an
agreement with the PSS could have an adverse impact on these additional revenue streams. Indeed, a
large body of evidence suggests there are significant promotional benefits of PSS on record label
sales (and thus record company profit). The following paragraphs summarize this evidence.

In its 1998 ruling for DPRSR for PSSs, the Librarian of Congress noted that the Copyright
Arbitration Royalty Panel reasonably found that the record companies did not incur a risk from lost
sales due to the PSSs’ activities.*! Indeed, the Librarian noted that the Panel believed that PSS
decreased the risk to the recording companies because digital audio services have substantial
promotional value. 2 According to the Panel, the promotional value came from the constant airplay
of new types of music not readily accessible in the marketplace, which in turn stimulated record sales.
In fact, the record companies’ own expert acknowledged, “there (are) promotional benefits to '

This assumption was also discussed in Section IIL.B.2. It is consistent with my understanding of the business environment
facing Music Choice. I note here that relaxing this assumption would only strengthen my arguments as a PSS provider
that is able to offer a viable service in the absence of an agreement with a single record company would only strengthen
the PSS provider’s threat position, increasing its portion of the surplus, and reducing the royalty to the record company.
As | repeat this type of analysis several times in the balance of my report (for different rights and/or output markets), it
is convenient to assume that the threat point is zero. None of the qualitative conclusions in my report are influenced by
assuming a zero threat point for a PSS provider (or any other downstream digital music service provider).

“Here is one place where the simplification provided by the bilateral monopoly framework could influence the predictions
of the model. Allowing for multiple PSS providers would simply mean that the record label would earn no surplus in
the market covered by that PSS provider. It could earn surplus from markets covered by other PSS providers, but that
would be true with or without an agreement with a given PSS. Only if MVPDs were able and willing to switch PSS
providers in the case the given PSS provider and record label couldn’t reach an agreement (unlikely given the long-term
contracts in the industry) or households were willing to switch MVPDs in such a case (also unlikely as I know of no
evidence to suggest audio music channels are sufficiently important to induce households to switch MVPDs) could the
record label eamn incremental surplus in the case of disagreement and an environment with multiple PSS providers.
Because these effects are likely to be negligible, I conclude that assuming this threat point is zero is reasonable.

1 63 FR 25407 (May 8, 1998).
“2 63 FR 25408 (May 8, 1998).

19



(57)

(58)

(59)

(60)

Testimony of Gregory S. Crawford, PhD PUBLIC VERSION

recording companies from record companies having their music played on radio stations or digital
music services.”™

Furthermore, the testimony of Music Choice Vice President of Programming and Content
Development, Damon Williams, provides many examples of promotional activities that Music Choice
engages in on behalf of the record labels and performing artists.* I will not list these numerous
activities here, but as an economist, it is implausible to me that the record companies would devote
substantial resources to co-promote activities with Music Choice if they provided no benefit to the
record companies and artists.

That PSSs provide a promotional benefit to record labels is further supported by the fact that the
record labels themselves provide Music Choice with “prdmotional copies” of their every new
recording and attempt to persuade Music Choice to play these recordings on its service. It is my
understanding that these efforts on the part of the record companies have continued to increase in
recent years. ** Given Music Choice’s extremely broad playlist, it would appear that this benefit is
greatest for those artists that might not receive airplay on terrestrial radio, which I understand has
been broadcasting an increasingly condensed and homogenized playlist to the exclusion of less
mainstream artists like those featured on Music Choice.* In contrast, it is my understanding that
Music Choice has expanded the number of channels offered on its services from 31 in 1996 to 46
today, with plans to expand to more than 300 channels in the near future.’ Because each channel
represents a unii]ue genre or subgenre of music, I would expect that this expansion of channels would
increase Music Choice’s playlist and thus increase the exposure of lesser-known artists that might not
otherwise be heard on commercial radio.

I also understand that the record labels and artists provide promotional plaques to Music Choice
acknowledging their contributions to the record companies’ ability to reach certain milestones in
record sales.*® I also understand that the record labels and artists regularly send emails and faxes
thanking Music Choice for promoting their records (see Exhibit MC 29). |

Furthermore, there is empirical support for the fact that Music Choice provides a promotional benefit
to both sound recording and musical composition performance rights holders. An online survey
conducted in 2011 by the research firm NPD Group noted some interesting facts that suggest that
Music Choice provides promotional benefits to the record companies and artists. According to the
survey, listeners value learning about their favorite artists and new music.49 Not surprisingly, the

“ Ibid.

“ Testimony of Damon Williams at 9-12.

* Ibid. at 7-9.

“ Ibid. at 22-4.

7 Testimony of David J. Del Beccaro at 3, 10.

8 Testimony of Damon Williams at 6. ‘

4 See Exhibit MC 56 for “NARM Research Report: Consumers & Music Discovery,” The NPD Group (Nov. 2011) at 6.
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greatest consumers of music have the strongest appetite for music discovery.”® It is my understanding
that Music Choice's on-air displays provide important information about artists that listeners
otherwise might not have easy access to. For example, I understand that Music Choice has enhanced
its on-screen displays, which now include important marketing information such as the artist’s name
and album title and date, as well as artist facts, album artwork, artist images, and more. Furthermore,
I understand that these displays are far more informative than then the displays used by Music Choice
in 1996.%' A study by Ipsos OTX MediaCT in 2011 shows that more than half of Music Choice’s
customers look at the screen at least once during each song. This same 2011 study also shows that
listener satisfaction is highly favorable and has grown since 2008, particularly among younger
listeners and women (see Exhibit MC 38).

In light of these investments by Music Choice, it is not surprising that the NPD survey respondents
ranked TV and TV music channels as the second most important medium for discovering new
music.*? The survey specifically cited Music Choice as being listened to by younger, heavier buyers
of music, which reflects the “multi-platform™ behavior of those. who spend the most time listening to
music.” '

A recent Experian Simmons survey from 2010 corroborates this fact. It shows that Music Choice
viewers and listeners exhibit a strong propensity to purchase music. According to the survey,
monthly Music Choice audio channel listeners, age 12 and above, are 69 percent more likely than the
average person, age 12 and above, to have purchased 10 or more CDs or downloads in the past year
(see Exhibit MC 36). A 2008 study by OTX shows a similar relationship between Music Choice
listeners and CD purchases. It shows that almost one-third of Music Choice customers buy the music
they hear on Music Choice (see Exhibit MC 35).

Taken together, these facts provide an enormity of evidence that Music Choice provides a
promotional benefit to sound recording copyright holders. This promotional benefit, in turn, would
have an important impact on the outcomes of negotiations in a hypothetical marketplace between PSS
providers and record companies.

To see this, suppose this promotional benefit takes the form of a certain share of PSS subscribers who
purchase an additional CD per month because of their exposure to the music from their PSS. If the
record label cannot reach agreement with the PSS provider on the licensing of sound recording
performance rights, those potential PSS subscribers will not receive the PSS service and will not
purchase those additional CDs. In the case of disagreement, the record label would lose this
promotional benefit. As in the Example 2 above, its threat point is therefore negative.

* Ibid. at 13.
5! Testimony of Damon Williams at 9.

52 See Exhibit MC 56 for “NARM Research Report: Consumers & Music Discovery,” The NPD Group (Nov. 2011) at 42.
%3 Ibid. at 44.
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111.C.1.b.iii. Bargaining power

The last Nash Factor, the bargaining power for the record label in its negotiations with a PSS over the
surplus, is difficult to determine. Theoretical research in this area has linked bargaining power to
each firm’s patience in a negotiation.”* Most record labels and PSS providers are long-standing firms
with a history of successful negotiations, so there is nothing a priori to suggest that one is more or
less patient than the other. Furthermore, estimating bargaining parameters of firms in marketplace
settings is a challenging undertaking at the frontier of economic research.”® For simplicity, I assume
the bargaining power of each is equal. This is consistent with my understanding of Music Choice's
experiences bargaining in arm's-length negotiations with sound recording perfoﬁnanoe rights holders
in markets for music videos.™

Combining these factors yields a simple representation of the royalty to each of the record label and
the PSS in the hypothetical market for sound recording performance rights for PSSs. This formula is
qualitatively similar to that in the second example above: The PSS provider earns its threat point
(zero) plus half of the incremental surplus given by the combined agreement surplus in the PSS
market plus the promotional benefit to the record labels from the PSS service.”” The record label does
Jess well from the PSS market: it earns the same share of the incremental surplus, but loses the value
of the promotional benefit from PSSs embodied in its negative threat position.*®

IV. Applying the Nash Bargaining Framework to Evaluate
Benchmark Markets

IV.A. Overview

In this section, I use the Nash Bargaining Framework introduced above to evaluate alternative
benchmark markets for sound recording performance rights for PSSs. My primary conclusion is that
the royalty rate for musical composition performance rights for PSSs is the benchmark that most

*Muthoo (1999) at 51.

55In Crawford and Yurukoglu (forthcoming), the authors estimate bargaining parameters in markets for cable television
channels and find estimates that range from 0.17 and 0.77 with a mean of 0.56 (with larger values indicating more
bargaining power for cable and satellite television systems relative to cable television channel owners).

% Interview with David Del Beccaro, November 26, 2011.

57 The incremental surplus is the difference between the combined agreement surplus and the record label’s threat position,
the lost promotional benefits (a negative number). As in the second example in the section above, subtracting a negative
number yields a positive number and thus a larger pie: the combined agreement surplus plus the record label’s
promotional benefit in case of agreement.

58As in example 2, it earns it back on its surplus in those other markets. Thus the overall split of surplus (i.e. including the
promotional benefit in the calculation) is equal. '
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closely approximates the economic value of sound recording performance rights for PSSs. 1 support
this argument in four steps. '

First, in Section IV.B below, I describe the five dimensions of a market that would make it an ideal
benchmark for the hypothetical market for DPRSR in PSS. These are: (1) whether outcomes in the
market are due to marketplace negotiations between willing buyers and sellers; (2) the sellers and the
rights they are selling; (3) the buyers in the market; (4) the prdducts being purchased; and (5) the
active versus passive nature of purchase and consumption by the ultimate users of the service.

Second, in Section IV.C, | consider the merits of using DPRMW in the market for PSS providers as a
benchmark for DPRSR in the market for PSS providers. I compare the characteristics of the musical ‘
works market in PSS to the ideal benchmark and note it only materially differs with respect to a
single criterion, the rights being sold (i.e. SR versus MW). 1 also survey previous proceedings in
which the musical works rate has been proposed as a benchmark for the sound recording rate. In the
only previous proceeding to set a royalty rate for PSS, the DPRMW was used as the appropriate
benchmark and this decision was upheld by the appellate court. I then evaluate the predictions of the
Nash Bargaining Framework for DPRMW in PSS and demonstrate that they predict a royalty for
DPRSR that is strictly less than a similar royalty for DPRMW due to the returns record labels earn
on products for which PSS provides a promotional benefit (e.g. CD and download sales).

Third, in Section IV.D, I motivate why other benchmarks used to set the DPRSR in alternative
markets, for example webcasters, would be inappropriate for the DPRSR in PSS. I compare these
markets with the markets for DPRSR and find that they differ in many ways, including that the buyers
are different, the products being purchased are different, and the nature of purchase and consumption
of those products by consumers is different. The Nash Bargaining Framework is useful here as well
as it shows that accounting for these differences can rationalize marketplace evidence that royalties
for DPRSR are greater than DPRMW in these markets due to the substitutability of webcasting
products with rights holders' other products and the opposite prediction this has compared to PSS
providers on record labels versus PRO threat positions and consequent royalty rates.

Finally, in Section IV.E below, I provide corroborative evidence from international markets for each
of these conclusions.

IV.B. Features of an Ideal Benchmark Market for DPRSR in PSS

(72) My goal in this report is to motivate a range of reasonable rates for sound recording performance

rights for PSSs. As described above, these rates approximate those that would be obtained from a
hypothetical market between willing buyers and sellers of such rights. By construction, this
hypothetical market doesn’t exist. As such, it is reasonable to try to find a benchmark market, the
rates in which might serve as a useful guide for rates in the hypothetical market. This approach
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(73)

has been well-established in previous proceedings before the Copyright Royalty Judges and its
predecessors for the estimation of reasonable royalties for sound recording performance rights
both for PSSs and in other markets.

Because a market for sound recording performance rights for PSSs doesn't exist, no other market

" will be a perfect benchmark. That being said, there are five characteristics of markets that such an

idealized benchmark would satisfy. They are these:

1. Marketplace outcomes: Since the hypothetical benchmark market is one of willing buyers and

willing sellers agreeing to royalties in an open market, an ideal benchmark market would also have
this feature. This is contrasted with benchmark rates that are set in a statutory proceeding or are
influenced by other non-market factors.

2. Same sellers, same rights: In the ideal benchmark market, the same sellers (record labels
and/or their representative rights organizations) would be selling the same rights (digital
performance rights for sound recordings) as in the hypothetical market for sound recording
performance rights for PSSs. |

3. Same buyers: In the ideal benchmark market, the same buyers, PSS providers, would buy the
rights as in the hypothetical market.

4. Buyers selling the same products: In the ideal benchmark market, the buyers who purchase
sound recording performance rights would themselves sell the same products to further buyers in
downstream markets. In the hypothetical PSS market, buyers package sound recording
performance rights with other inputs (notably musical composition performing rights as well as
the PSS’s own original creative content) to create audio channels. They then sell the rights to
bundles of these channels to multi-channel video distributors (MVPDs) who, in turn, bundle them
with digital video channels and sell them to households as part of a digital television service.

5. Ultimate consumers using the same method of purchase and consumption: In an ideal
benchmark market, the ultimate consumers of the products in which sound recording performance
rights are embodied would purchase and consume them in the same manner as in the PSS market.
In the market for sound recording performance rights for PSSs, MVPDs arrange long-term
contracts with PSS providers and then resell the digital music service to households as part of their
digital television offerings. Households purchase access to those services for a monthly fee and
then consume them (or not) at their leisure over the course of each month. Critically, this
consumption is passive: the PSS provider selects the particular tracks to play on each of its
channels and the consumer can either listen or not to those channels.

Note that characteristics (3), (4), and (5) together determine the willingness to pay (or demand) by
buyers for PSS.
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IV.C. DPRMW in the market for PSS as a benchmark for DPRSR in
the market for PSS

The two primary conclusions in this report are that: 1) the royalty for musical composition
performance rights for PSSs is the benchmark that most closely approximates the royalty for sound
recording performance rights in a hypothetical market for PSSs; and 2) the royalty for sound
recording performance rights for PSSs should be strictl); less than that for musical composition
performance right for PSSs. In this section, I support these claims. Ibegin by surveying evidence in
related proceedings on the comparability of the musical composition and sound recording rates.

IV.C.1. Previous Decisions on the Usefulness of a Musical Composition
Rate as a Benchmark for a Sound Recording Rate

The usefulness of musical composition performancé rights as a benchmark for sound recording
performance rights has been much discussed in previous proceedings setting rates for both PSS and
related services. In Webcaster II, Professor Adam Jaffe, writing on behalf of the webcasters,

~ advocated the use of the musical works benchmark for DPRSR in the non-interactive webcasting

market. Professor Jaffe made two arguments. First, he argued that because buyers of these rights
needed both sound recording and musical composition rights in order to make a public performance,
their value would be the same. Second, he argued that the costs to both sound recording and musical
composition rights holders are sunk and that they would therefore approach negotiatiohsin the same
way. He concluded that the “the musical works royalty [in this market] would be equivalent to the
sound recording royalty.”*In the 2006 SDARS proceeding, Dr. John R.. Woodbury, wrltmg on behalf
of SDARS, artlculated similar arguments.”

In both cases, the Copyright Royalty Board rejected using a musical composition rate as a benchmark
for the sound recording rate. In Webcaster II, they found that “the sellers of the two rights are
different and that they are selling different rights,” confronting Prof. Jaffe’s model with “substantial
empirical evidence ... that sound recording rights are paid multiple times the amounts paid for
musical works rights in the markets for ring tones, digital downloads, music videos, and clip
samples.” They concluded that “Dr. Jaffe’s proffered benchmark is not useful to our determination of
an appropriate benchmark from which to derive applicable rates.”!

In the 2006 SDARS proceeding, the Board reached similar conclusions. They reiterated the different
sellers/different rights point, adding “many products and services require several essential inputs, but

% Written testimony of Adam B. Jaffe, Docket No. 2005-1 CRJ DTRA at 19-25. Jaffe’s testimony is submitted as Exhibit
MC61.

SExpert Report of Dr. John R. Woodbury, Docket No. 2006-1 CRB DSTRA (Oct. 30, 2006) at 36-8. Dr. Woodbury’s
report is submitted as Exhibit MC 62.

6172 FR at 24094-5 (May 1, 2007).
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that fact alone does not lead to price parity across those inputs”. They also again found “the
marketplace evidence from other digital markets ... casts substantial doubt on the reasonableness of
using the preferred musical works rates as a benchmark for the sound recording rates to be
determined in this proceeding.”*

By contrast, in the first royalty proceeding concerning PSSs in 1996, the CARP initially determined
the PSS sound recording performance royalty rate to be 5 percent.” On appeal, the Librarian of
Congress changed the rate to 6.5 percent by first using an estimated PSS musical composition royalty
rate of 10 percent as a benchmark and then adjusting this rate downwards in consideration of the four
statutory objectives.* The decision to use the musical composition performance rates as a benchmark
was later upheld on appeal by the District of Columbia Circuit.”’ I understand David Del Beccaro
provides further details about the use of the musical works rate as a benchmark in that proceeding in
his written testimony.

I conclude that the evidence in the existing record regarding the suitability of musical composition
performance rights for PSSs as a benchmark for sound recording performance rights for PSSs is

mixed. That being said, I will argue below in favor of its use. Importantly, my arguments are

different from those used in previous proceedings. 1 agree with Drs. Jaffe and Woodbury that the
value of sound recording and musical performance rights for PSSs imply the same threat point for a
PSS provider, but I disagree with their conclusions: this does nof mean that they should command the
same royalty. The other Nash Factors, the combined agreement profit, the threat point of the rights
holder, and the bargaining power of each party, also matter. Accounting for these features shows
that, in fact, the royalty for sound recording performance rights for PSSs should be /ess than or, under
limited conditions, equal to the royalty for musical composition performance rights for PSSs. I
demonstrate this after comparing the market for musical composition performance rights for PSSs to -
the ideal benchmark.

IV.C.2. Comparing the market for DPRMW in PSS with the Ideal
Benchmark

Comparing the market for DPRMW in PSS with the characteristics of the ideal benchmark market
demonstrates that the market for DPRMW satisfies many of the desired criteria. The market for
DPRMVW in PSS has the same buyers as the ideal benchmark (PSS providers), these buyers sell the
same products (bundles of audio channels), and the ultimate consumers purchase and consume that
product in the same way.

%2 Final Determination of Rates and Terms, Docket No. 2006—1 CRB DSTRA at 37-8.

% Report of the Copyright Arbitration Royalty Panel (Nov. 12, 1997) at 61.

% 63 FR at 25409-10 (May 8, 1998).

8 Recording Industry Association of America v. Librarian of Congress, 176 F.3d 528, 532 (D.C. Cir. 1999).
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There are only two differences between the market for DPRMW in PSS and the ideal benchmark.
The first is modest. PSS providers now negotiate royalty agreements with the performing tights
organizations that manage copyrights for musical works. These are marketplace negotiations between
willing buyers and willing sellers. While ASCAP and BMI are required to enter into licenses on a
reasonable fee basis by the consent decrees agreed to in 1941 (and subsequently amended to settle
antitrust actions), the compulsory nature of these blanket licenses does not affect the fact that they
reflect market-based transactions. Indeed, the rate-setting courts enforcing the consent decrees set the
rates pursuant to a willing buyer/willing seller standard.*®

The second difference is more substantive. In the market for DPRSR in PSS, the sellers are record
labels selling digital performance rights for sound recordings. In the market for DPRMW in PSS, the
sellers are the performing rights organizations (acting on behalf of copyright holders) selling digital
performance rights for musical works. I consider the consequence of this difference in Section
IV.C.3 below, however, and show that it is negligible.

IV.C.3. Comparing Nash Bargains for DPRMW and DPRSR in PSS

In what follows, I use the same Nash framework I used above to analyze the factors determining
marketplace for DPRMW in PSS. Doing so demonstrates the usefulness of musical works royalties
as a benchmark for sound recording royalties for PSS.

To see this, consider the negotiations between a single performing rights organization (“PRO”) and a
single PSS provider.”” In particular, consider each of the three Nash Factors in the market for
DPRMW in PSS and further consider how each compares with the same factor in the market for
DPRSR in PSS:

IV.C.3.a.i. Combined surplus

The combined agreement surplus in the market between a PRO and a PSS provider for DPRMW in
PSS is straightforward. It is simply the combined surplus to them both in the PSS market when an
agreement is reached.

Is this greater or smaller than the analogous combined agreement Surplus between the record label
and PSS provider in the PSS market? It is (slightly) greater. In practice, they are likely to be very
close to each other. The combined agreement surplus for the record-label-PSS negotiation is the
combined surplus from offering PSS service given the royalties paid to the PRO (among other costs)

% ASCAP v. Showtime/The Movie Channel, Inc. (“Showtime”), 912 F.2d 563 (2d Cir. 1990).

"For convenience, I again analyze bargaining outcomes in the case of bilateral monopoly rather than a richer and more
realistic setting with multiple PROs and multiple PSS providers. The reasons are the same as those I described in
Section I11.C.3 above: the results are qualitatively the same as those from the richer environment, but are easier to
describe. Where they differ, I déscribe the differences in the footnotes.
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while the combined agreement surplus for the PRO-PSS negotiation is the combined agreement
surplus from offering PSS service given the royalties paid to the record label (and the same other
costs). If the royalties paid to each digital performance rights holder was the same, then the combined
agreement surplus would be the same. I will argue below, however, that royalties to record labels
should be Jess than royalties to PROs. In this case, the combined agreement surplus in the PRO-PSS
negotiation is slightly hi.gher.

IV.C.3.a.ii. Threat points

The threat point for the PSS provider is similarly straightforward. In the absence of an agreement, the
PSS provider again cannot produce any music channels and therefore cannot earn any surplus. Its
threat position is again zero.®® 1t is therefore the same as the threat position of the PSS in negotiations
with the record company.

This last conclusion was central to Drs. Jaffe's and Woodbury’s arguments: a PSS provider needs
both sound recording and musical composition rights in order to offer a PSS. Without either of them,
they cannot offer a service. In the non-cooperative bargaining framework I introduce here, this
implies that the PSS provider’s threat point -is the same. It does not, however, support their
conclusions that the royalties are the same. To evaluate that proposition requires evaluating the
effects of the different rights being licensed on the other Nash Factors.

The threat point for the PRO follows that for the record company in my previous analysis. In the
absence of an agreement, the PRO receives no revenue from the PSS market. However, the PRO, like
the record label, also earns profit from their musical composition performance rights in other, non-
PSS markets. For example, the copyright owners represented by the PROs (music publishers and
songwriters) license the musical works right for use in various non-performance-based distribution
markets, such as digital downloads and physical products like CDs. As for the record label, this
introduces a promotional benefit to the PRO. As for the record label, failing to reach an agreement
with a PSS provider means the members of the PRO would Jose this promotional benefit. Its threat
point is likewise negative.” '

Is this threat point greater or smaller than the analogous threat point for the record label in their
negotiations with the PSS provider? A critical element of my analysis is that it is greater. The

68 As in the analysis of the negotiation between a record label and a PSS above, relaxing this assumption would only
strengthen my conclusions.

% In actuality neither ASCAP nor BMI can refuse to license, the consequences of which I discuss in the next footnote. I also
note that ASCAP and BMI are not-for-profit membership associations, meaning they are composed of the songwriters and
music publishers they represent (SESAC is a for-profit membership association). These entities act as licensing agents for
the song copyright owners, but only for the public performance right and only as part of a “blanket license” of the entire
catalogue represented by the particular PRO. When records or downloads are sold, the PRO is not involved but the royalties
flow to the same publishers and songwriters that are members of the PROs.
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reason, as discussed in Section II above, is that copyright owners of sound recording performance
rights earn relatively more from the other, non-PSS distribution markets described above than do
copyright owners of musical composition performance rights. Because copyright owners of musical
composition performance rights lose less when an agreement cannot be reached with the PSS
provider, their threat point is higher (i.e., less negative) than that for copyright owners of sound
recording performance rights.

IV.C.3.a.iii. Bargaining Power

The bargaining power for the PRO in its negotiations with a PSS is difficult to determine. 1 am
unaware of any evidence to suggest PROs would be any more or less patient than PSS providers in
their negotiations over rights.”” For Music Choice, I understand that they are both equally patient in
negotiations over performance rights for music videos.”" As such, I assume that the bargaining power
of each is equal. In this case, the bargaining power of the PRO in negotiations with the PSS provider
is also equal to the bargaining power of the record label in similar such negotiations.

IV.C.3.a.iv. Comparing predicted royalties based on their component Nash Factors

I am now in a position both to compare the royalty to a PRO in negotiations with a PSS provider to
the same royalty to a record label. The Asymmetric Nash Bargaining Solution determines that the
royalty to the PRO from a negotiation with the PSS provider is equal to minus its promotional benefit
in non-PSS markets plus half of the incremental surplus given by the sum of the combined agreement
surplus in the PRO-PSS market and that promotional benefit. Similarly, the royalty to the record
label is equal to minus its promotional benefit in non-PSS markets plus half of the incremental surplus
given by the sum of the combined agreement surplus in the record-label-PSS market and that
promotional benefit.

In both negotiations, the predicted threat point for the PSS is zero. In both negotiations, the predicted
bargaining power is equal. The only Nash Factors that differ across the negotiations are the combined
agreement surplus in the PRO-PSS and record label-PSS markets and the threat position of the rights
holders. Even these are similar in kind, the combined agreement surplus arising from revenues in the
PSS market and the threat position of the rights holder depending on its surplus from the promotional
benefits provided by PSS.

™ One difference between the negotiations between a PSS and a PRO versus that between a PSS and a record label (in the
hypothetical market) is that PROs cannot refuse to license their musical composition performance rights. This
difference is likely to be immaterial, however. While the record label does not-have to license its sound recording
performance rights, it would be foolish not to. By assumption, the pie to be split in the PSS market is positive. As such,
theory predicts the record label will also not refuse to license its rights.

" Interview with David Del Beccaro, November 26, 2011. Note that bargaining power in the Nash framework relates to
bargaining power in marketplace negotiations between two firms, particularly a PSS and an individual record label. In
his written declaration at 6 and 9, David Del Beccaro discusses Music Choice’s unequal bargaining power relative to
SoundExchange, an entity representing all record labels, in the context of negotiations entered in the shadow of a costly
rate proceeding. That is a very different concept.
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Based on the strong similarity in the Nash Factors underlying bargaining outcomes in the markets for
DPRMW in PSS and the hypothetical market for DPRSR in PSS, I conclude that marketplace
evidence on royalties for DPRMW in PSS would be an ideal benchmark for royalties that would
obtain in the hypothetical market for DPRSR in PSS.

That being said, the Nash Factors do not suggest that the two royalties should be the same. Because
the lost promotional benefits are smaller to the songwriters and publishers represented by a PRO than
a record company and the combined agreement surplus in a PRO-PSS negotiation is slightly higher
than that in a record-company-PSS negotiation, I conclude that marketplace royalties to PROs are
gréater than the royalties that would be agreed in a hypothetical negotiation with record labels, or to
put it another way, that the royalty for DPRSR in PSS obtaining in a hypothetical market would be
strictly less than the royalty for DPRMW in PSS.” ' .

Importantly, this conclusion for royalties also applies for royalty rates. Since DPRSR and DPRMW
are both sold to PSSs, they may both be divided by the same revenue, the revenue of the PSS
provider, in order to calculate a royalty rate. Thus if the royalty to DPRSR in PSS is less than the
royalty to DPRMW in PSS, so too should the royalty rate to DPRSR in PSS be less than the royalty
rate to DPRMW in PSS.

IV.D. DPRMW in IW as a benchmark for DPRSR in PSS

Another of the conclusions in this repdrt is that royalty rates for DPRSR for IW services cannot
approximate the royalty rate that would obtain in a hypothetical market for DPRSR in PSS and
therefore should not be used as a benchmark for DPRSR in PSS in this proceeding. In this section, I
support that claim. I also demonstrate that the same Nash Factors that predict a lower royalty for
DPRSR than DPRMW for PSSs (as discussed above) can rationalize marketplace evidence from
related proceedings of a higher royalty for DPRSR than DPRMW for IW and other digital markets. 1
begin by surveying evidence in related proceedings on the comparability of sound recording rates in
IW as a benchmark for sound recording rates in related markets.

2Consider a simple numerical example to illustrate this point. In my second example in Section II1.C.2 above, I showed
that a negotiation between a record label and a PSS with combined agreement surplus of 20, threat points of -4 (for the
record company) and 0 (for the PSS), and equal bargaining power implied the record label received a royalty of 8. In
this section I argue that a negotiation between a PRO and a PSS would yield a greater combined agreement surplus (i.e.
22 instead of 20), a greater threat point for the PRO (i.e., -2 instead of -4), the same threat point for the PSS (zero), and
the same bargaining power (0.5). In this case, the royalty to the PRO is its threat point (-2) plus half the sum of the
incremental surplus given by the sum of the combined agreement surplus and the promotional benefit in case of
agreement (22+2=24), for a total royalty of 10. This is greater than the royalty of 8 received by the record label in the
example. :
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IV.D.1. Previous Decisions on the Usefulness of DPRSR in IW

The usefulness of DPRSR in IW as a benchmark for DPRSR in related markets has been discussed in
previous proceedings setting rates for related markets. In Webcaster 11, Dr. Michael Pelcovits,
writing on behalf of SoundExchange, advocated the use of the DPRSR in IW for DPRSR in the non-
interactive webcasting market.” In the 2006 SDARS proceeding, Dr. Janusz Ordover, writing on
behalf of SoundExchange, advocated “using a variety of agreements covering other distribution
channels for digital music (e.g., interactive subscription services, cellular ringtones, etc.)” as a
benchmark for DPRSR in SDARS.™

In both cases, the Copyright Royalty Judges found this benchmark useful. In Webcaster II, the
Judgéé based the rate for non-interactive webcasting services on the interactive webcasting rate after
allowing for an adjustment provided by Dr. Pelcovits for the difference in interactivity.” In SDARS
2006, they concluded "the 13 percent rate [given by Dr. Ordover's interactivity-adjusted interactive
webcasting benchmark expressed as a percentage of revenue] identified hereinabove marks the upper
boundary for a zone of reasonableness for potential marketplace benchmarks..."”®

I conclude that the evidence in the existing record regarding the suitability of DPRSR in interactive
webcasting (“IW™) as a benchmark for DPRSR in non-interactive webcasting (“NIW”) and SDARS
seems favorable for these other markets. Despite this, I argue below against its use for PSSs. Ishow
how the differences between DPRSR in IW and the ideal benchmark described above translate
directly into Nash Factors that preclude the use of royalty rates for DPRSR in IW as benchmarks for
PSS. Despite this, I show that the same Nash Factors that rationalize royalties for DPRSR less than
those for DPRMW can also explain why royalties for DPRSR exceed those for DPRMW in IW,
indicating that marketplace evidence of that fact is not conclusive about the suitability of DPRMW as
a benchmark for DPRSR for PSSs.. '

I begin by comparing the market for DPRSR in IW to the ideal benchmark.

IV.D.2. Comparing the market for DPRSR for IW with the Ideal
Benchmark ‘

Comparing the market for DPRSR in IW with the characteristics of the ideal benchmark market
demonstrates that the market for DPRSR in IW satisfies only two of the desired criteria. It compares
well to the ideal benchmark market in that it relies on true marketplace negotiations between willing
buyers and willing sellers for the same set of rights, digital performance rights in sound recordings.

3 72 FR at 24092 (May 1, 2007).
7 Final Determination of Rates and Terms, Docket No. 2006—1 CRB DSTRA at 50.
572 FR at 24095 (May 1, 2007).
76 Final Determination of Rates and Terms, Docket No. 2006—1 CRB DSTRA at 54.
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It differs, however, in all other important ways from the ideal benchmark. First, the buyers in IW
markets are different from those in the ideal benchmark market. Instead of analyzing royalties paid
by PSS, providers for DPRSR, it analyzes royalties paid by IW providers for DPRSR. This could
have several meaningful effects, but I focus on one in my analysis below: the cost base. As I showed
in the last section, one may be able to use a comparison of Nash Factors to infer royalties in the
hypothetical market for DPRSR in PSS from a closely related benchmark market (e.g., DPRMW in
PSS). As I discussed in the introduction to the Nash Bargaining Solution, however, one may not -
necessarily translate this difference in royalties to differences in royalty rates: differences in the
share of costs in revenue can yield markedly different optimal royalty rates as a share of revenue for
equivalent implied royalty levels (as a portion of surplus or economic profit). I show below how this
difference makes the market for DPRSR in IW inappropriate for use as a benchmark for DPRSR in
PSS.

Second, the set of products sold by buyers differs in the IW market from the ideal benchmark market.
Whereas PSS providers sell their services to MVPD providérs who then bundle them with video
channels into a digital cable package, IW providers sell access to a library of music directly to
consumers. Although both IW and PSS offer music services at the most general level, in all other
probative respects the IW services are fundamentally different than those of the PSS: consumers are
able to browse a large library of titles, construct their own playlists, and (critically) play tracks on
demand. 1 show below how this difference makes the market for DPRSR in IW inappropriate for use
as a benchmark for DPRSR in PSS. :

Finally, the on-demand, or interactive, nature of IW differs signiﬂcahtly from the passive
consumption experience of PSS. Ultimate consumers of PSS service receive a service similar in
important ways with commercial broadcast radio. If they subscribe to Music Choice, they may select
among 46 audio channels according to the genre of the music played on that channel. By contrast,
consumers of IW services receive access to a library of as many as 13 million tracks.” They may
choose who and what they would like to listen to whenever they like. They may also be able to
transfer that music to a portable music device to listen where they like. This has important
implications for how they value the service.

In addition to the significant differences in terms of the breadth of music catalogue, other
fundamental differences exist in these two unique listening options. In IW the listener is able to
select specific songs and listen to them one at a time in the desired sequence. IW requires no
programming by the service provider. This represents a more active listening experience than PSS.
With PSS the listener allows a third party to select music for them from a particular genre or
subgenre. The listener derives value from the programming quality. I understand Music Choice has a
staff of 65 programmers, creative/production and content developers, with an additional 9

"www.rhapsody.com/freetrial.
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programming consultants to assist with audio programming.”® In this sense PSS is a qualitatively
different listening experience. For a listener, these two listening experiences are fundamentally
different. For example a listener may prefer to listen to IW when he knows exactly which songs he
wants to hear and can devote the time and effort to make each selection. That same listener might
prefer to listen to Music Choice while in his living room, spending time with his family or friends and
using the Music Choice audio service to play a continuous stream of music without any effort or
distractions other than selecting a channel. To such a listener these two products are not substitutes.
Given the lack of substitutability between the two listening environments they are simply not
comparable to one another. Consequently, the use of DPRSR in IW royalties as a benchmark for PSS
is incorrect.

In the 2006 SDARS proceeding, the. record companies’ own expert, Dr. Janusz Ordover, reached a
similar conclusion regarding the importance of differences in demand characteristics for the
comparability of royalty rates across potential benchmark markets.”” In rebutting the presumption
that the PSS market was an appropriate benchmark for SDARS, he noted how differences in demand
for various music services were reflected in the differences in royalty rates for the license of sound
recording performance rights across markets.*® 1 agree with this observation. To support his
argument, Dr. Ordover noted that PSS service providers had initially attempted to sell their service al
a carte and that this business model was unsuccessful. He also noted that their unique demand
characteristics were reflected in Music Choice’s low per-subscriber fees.  All of these arguments
apply equally well to the differences between PSSs and interactive webcasting services. The
fundamental differences in the demand for PSS and IW services prevent the latter from being.an
appropriate benchmark.

IV.D.3. Comparing Nash Bargains for DPRSR in IW to DPRSR in PSS

In what follows, I use the same Nash framework I used above to analyze the factors determining
marketplace for DPRSR in IW. Doing so demonstrates the challenges of using them as benchmarks
for sound recording royalties for PSS.

To see this, consider the negotiations between a single record label and a single W In particular,
consider each.of the three Nash Factors in the market for DPRSR in PSS and further consider how it
compares with the same factor in the market for DPRSR in PSS. ‘

78 Testimony of Damon Williams at 29.

7See Exhibit MC 63 for rebuttal testimony of Janusz Ordover, Docket No. 20061 CRB DSTRA (July. 2007) at 8.

¥ Ibid. at 6.

#1For convenience, I again analyze bargaining outcomes in the case of bilateral monopoly rather than the richer and more

realistic setting with multiple record labels and multiple IW providers. It again has no qualitative effect on my
conclusions.
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IV.D.3.a.i. Combined surplus

The combined agreement surplus between the record label and IW in the IW market is
straightforward. It is simply the combined surplus to them both in the IW market when an agreement
is reached.

Is this greater or smaller than the analogous combined agreement surplus between the record label
and PSS provider in the PSS market? While it is difficult to tell, it is very likely greater. The
combined agreement surplus in the PSS market is the surplus (i.e. economic profit) from selling
access to a passive bundle of audio channels further bundled with video channels to MVPDs for
eventual resale to households. The combined agreement surplus in the IW market is the surplus from

selling access to a bundle of audio tracks directly to individuals that can be consumed on demand.

The stark differences in the buyers, products, and method of consumption described above between
the PSS and IW markets render cofnparisons of the combined agreement surplus in the markets
challenging. However, in both of the previous proceedings surveyed above, royalty rates were
lowered to account for the benefits to consumers of interactivity. Similarly, per-subscriber fees paid
by consumers for interactive webcasting services are significantly higher than the per-subscriber fees
paid by cable operators for PSSs. This evidence suggests that the combined agreement surplus is
likely to be greater in IW than in PSS.

IV.D.3.a.ii. Threat points

The threat point for the IW provider is again straightforward. In the absence of an agreement, I
assume the IW provider cannot provide a viable on-demand music service and therefore cannot earn
any surplus. Its threat position is zero.¥? As such, its value is the same in both PSS and IW markets.

The threat point for the record label, however, is very different. As always, in the absence of an
agreement, the record label receives no revenue from the IW market. However, the record label also
licenses its sound recording rights to markets other than IW, including for the delivery of digital
downloads, and also sells physical products like CDs. The critical difference between the PSS and
IW markets is the profit effects on the record labels of disagreement with their downstream partners.
Whereas PSSs are complementary to other primary distribution channels used by rights holders (i.e.
they provide a promotional benefit), I believe there is considerable evidence that IW substitutes for
other distribution channels, in particularly for the sale of CDs and digital downloads. Much of this
evidence comes from the impact that digital downloads have on CD sales. According to a recent
study from the NDP Group, music downloads are having a substantial impact on sales of CDs.
According to a recent report on the study, “All that [increases of music downloads] comes at the
expense of almost 17 million fewer CD buyers in 2008 compared to the prior yeér”. Further, “The

#2 As in the analysis of the negotiation between a record label and a PSS above, relaxing this assumption would only
strengthen my conclusions.
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decline in CD buyers cuts across all demographicb groups, but was particularly focused on teens and
2583

consumers age 50 and older.
The academic literature also overwhelmingly supports the proposition that internet downloads
adversely impact the sales of CDs. One author estimates that music downloads through peer-to-peer
file sharing reduce the probability of buying a CD by 30 percent.84 Another author notes that his
study, and in fact almost all econometric studies, have found that digital downloads negatively
impacted sales of CDs.** Yet another study finds that each music download reduces CD purchases by
0.2 or more.*

This substitution effect appears to carry over to internet services such as interactive webcasting.
Interactive webcasting is essentially equivalent to downloading with one simple tradeoff. In
downloading the user typically receives a permanent copy of the downloaded songs. In interactive
webcasting the user’s copy is temporary, typically lasting only as long as the subscription service is
being purchased. The tradeoff is that with interactive webcasting, the user has access to a much
broader catalogue of music. In fact, Rhapsody, one of the largest interactive webcasters, makes the
claim that with their service, “You don’t have to buy songs...” It is hard to imagine that a service that
provides unlimited access to over 13 million songs that you can access from your computer, home
audio system, or with mobile apps for smart phones,” is not a substitute for music downloads. If
interactive webcasting is a substitute for music downloads, which in turn are substitutes for CDs,‘it
has to be the case that interactive webcasting is a substitute for CDs. Finally, the study by the NPD
group notes, “we cannot expect conversion [from discovery of music to purchase] to be quite as high
given the overwhelming amount of content available to sample via online sources.” * It also finds
that a substantial portion of listeners find less of a need to purchase music because it is so readily
available over the Internet.®® A similarly large portion of listeners find that as long as they can listen:
to music from their favorite artists, they don't need to own the CD or digital song/album.”® This
increased access was found to be the greatest deterrent to music purchases. ”' All this suggests that

% Andrew Nusca, “CD Sales Drop, Digital Downloads on the Rise,” ZDNet Blog (Mar. 17, 2009)
http://www.zdnet.com/blog/btl/cd-sales-drop-digital-downloads-on-the-tise/14758.

8 Alejandro Zentner, “Measuring the Effect of Music Downloads on Music Purchases,” Journal of Law and Economics 49,
no. 1 (Apr. 2006): 63—90 is submitted as Exhibit MC 64.

¥ Stan Liebowitz, “File Sharing: Creative Destruction or Just Plain Destruction?” Journal of Law and Economics 49, no. 1
(Apr. 2006): 1-28 is submitted as Exhibit MC 65.

% Rafael Rob and Joel Waldfogel, “Piracy on the High C’s: Music Downloading, Sales Displacement, and Social Welfare in
a Sample of College Students,” Journal of Law and Economics 48, no. 1 (Apr. 2006): 29-62 is submitted as Exhibit MC
66.

8 www.rhapsody.com/freetrial. :

# See Exhibit MC 56 for “NARM Rescarch Report: Consumers & Music Discovery,” The NPD Group (Nov. 2011) at 47.
% See Exhibit MC 56 for “NARM Research Report: Consumers & Music Discovery,” The NPD Group (Nov. 2011} at 22.
% See Exhibit MC 56 for “NARM Research Report: Consumers & Music Discovery,” The NPD Group (Nov. 2011) at 21.
%1 See Exhibit MC 56 for “NARM Research Report: Consumers & Music Discovery,” The NPD Group (Nov. 2011) at 56.
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online services, including music downloads and interactive webcasting, adversely effects sales of
CDs.

This substitution effect has an important effect on the record label’s threat position. To see this,
suppose this substitution effect takes the form of a certain share of IW subscribers who do not
purchase an additional CD per month because of their ability to play music on demand on the TW
service.”? If the record label cannot reach agreement with the IW provider on DPRSR on NIW, those
potential IW subscribers will not receive IW service and will instead increase spending on CDs or
music downloads. In the case of disagreement, the record label would gain this substitution of
purchases. Its threat point is therefore positive.

Is this threat point greater or smaller than the analogous threat point for the record labels in their
negotiations with the PSS provider? As the record label’s threat position is positive in IW markets
and negative in PSS markets, it must be greater in IW markets.

1IvV.D.3.a.iii. Bargaining power

The bargaining power for the record labels in its negotiations with an IW is difficult to determine.
Without evidence to suggest record labels would be any more or less patient than IW providers, for
simplicity I again assume that the bargaining power of each is equal. In this case, the bargaining
power of the record labels is the same in negotiations with both IW and PSS providers.

IV.D.3.a.iv. Comparing predicted royalties based on their component Nash Factors

I am now in a position to compare the royalty to a record label in negotiations with an IW provider to
the same royalty from a PSS provider. The Asymmetric Nash Bargaining Solution determines that
the royalty to the record label from a negotiation with the IW provider is equal to its substitution
benefit in non-PSS markets (e.g., increased CD sales if no agreement can be reached in IW) plus half
of the incremental surplus given by the difference between the combined agreement surplus in the
record-label-TW market and that substitution benefit.

By contrast, I showed earlier that the royalty to the record label in the PSS market was equal to minus
its promotional benefit in non-PSS markets (e.g., lost CD sales) plus half of the incremental surplus
given by the sum of the combined agreement surplus in the record-label-PSS market and that
promotional benefit.

In both negotiations, the predicted threat point for the distributor (PSS and IW) is zero. In both
negotiations, the predicted bargaining power is also equal. However, the two remaining Nash Factors

-~

*2The exact form of the substitution effect is immaterial. It may be that an IW subscriber elects to purchase digital
downloads if IW isn’t available. The important thing is that the record label Joses other sales due to its participation in
the IW market
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are fundamentally different across markets. The combined agreement surplus in the record label-PSS
market arises from sales of PSS to cable MVPDs that bundle PSS with other video channels for sale
to households. In contrast, the combined agreement surplus in the record label-IW market arises from
direct sales to individuals for access to a library containing millions ofsongs that can be accessed on
demand.

Previous proceedings in which the IW benchmark has been used have adjusted royalty rates for
interactivity, but that is just one difference in the nature of demand for the two services.” That the set
of buyers is motivated to purchase for different reasons, and that PSS are bundled with video services
when offered for sale to households, complicates valuing the difference in combined surplus % Also.
complicating a comparison are differences in the cost base between PSS and IW provnders.

Furthermore, the threat points of PSS and IW providers are diametrically opposed. Whereas PSS are
complementary with record companles non-PSS services, implying a negative threat point, IW are
substitutable with them, implying a positive one. Relying on IW as a benchmark market would mean
adjusting for this important difference. Credibly doing so would only be possible with empirical
estimates of both effects; a very great challenge.

‘Because the combined agreement surplus and record label threat points are likely larger in IW than

PSS, I can conclude that royalties for DPRSR in IW should be strictly greater than royalties for
DPRSR in PSS. Based on the substantial differences in the Nash Factors underlying bargaining
outcomes in the two markets and the challenges in controlling for these differences, however, I
conclude the market for DPRSR in IW would be inappropriate as a benchmark for the royalties that
would obtain in the hypothetical market for DPRSR in PSS.

IV.D.4.l Comparing DPRSR in IW to DPRMW in IW

In its rejection of DPRMW in PSS as a benchmark for DPRSR in PSS, the Copyright Royalty Judges
cited evidence that marketplace royalty rates for sound recording rights are higher than those for
musical works in a variety of digital audio markets, including interactive webcasting and digital
downloads®® In this section, ] demonstrate that such a finding is perfectly consistent with the Nash
Factors in those markets and should not be taken as evidence that DPRMW in PSS is an inappropriate
benchmark for DPRSR in PSS. ' |

% Evaluating these adjustments is difficult given the proprietary nature of the agreements on which they are drawn.

% Crawford and Yurukoglu (forthcoming), demonstrate important differences in the value to content providers in the market
for multi-channel television service when channels are offered in bundles versus a la carte.

% As described above, for a given royalty, the appropriate royalty rafe depends on the share of costs in revenue.
% Final Determination of Rates and Terms, Docket No. 2006—1 CRB DSTRA at 38.
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I do so by again using the Nash framework, this time to analyze niarketplace outcomes in the market
for DPRMW in IW. Doing so provides a useful comparison with DPRSR in IW.

Consider the negotiations between a single PRO and a single IW. In particular, consider the three
Nash Factors in the market for DPRMW in IW, and further consider how each of these factors
compares with the same factor in the market for DPRSR in IW.

IV.D.4.a.i. Combined surplus

The combined agreement surplus is straightforward. It is simply the combined surplus to both the
PRO and the IW in the IW market when an agreement is reached.

Is this greater or smaller than the analogous combined agreement surplus between the record label
and IW provider in the IW market? It is smaller. To begin, they are likely very similar to each other.
The combined agreement surplus for the record-label-IW negotiations is the combined surplus from
offering IW given the royalties paid to the PRO while the combined agreement surplus for the PRO-
IW negotiation is the combined agreement surplus from offering IW service given the royalties paid
to the record label. If the royalties paid to each digital performance rights holder was the same, then
the combined agreement surplus would be the same. I argue below, however, that royalties to record
labels should be more than royalties to PROs. In this case, the combined agreement surplus in the
PRO-IW negotiation is itself slightly higher.

IV.D.4.a.ii. Threat points

The threat position for the IW provider is similarly straightforward. In the absence of an agreement,
the IW provider cannot provide a subscription service and therefore cannot earn any surplus. Its
threat position is again zero. As such, its value is the same for both the record label and PRO.

The threat position for the PRO is the same as that for a record label. As for the record label, in the
absence of an agreement, the PRO receives no revenue from the IW market. However, the PRO, like
the record label, also licenses the rights to its musical works to other, non-digital music servicés, and
its constituent members, the music publishers and songwriters, license the musical works for use in
distribution products such as CDs, digital downloads, ringtones etc. As for the record label, this
introduces a substitution effect. As for the record label, failing to reach an agreement with the digital
music services provider means the PRO would earn sales from other distribution channels (e.g. digital
downloads). Its threat point is therefore positive.

Is this threat point greater or smaller than the analogous threat point for the record label in their
negotiations with the IW provider? It is smaller. 1 established in Section II that record labels earn
relatively more from the other, non-PSS, distribution-based markets described above than do musical
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composition copyright owners. Because PROs gain less when an agreement cannot be reached with
the IW provider, their threat point is lower than that for the record labels.

IV.D.4.a.iii. Bargaining power

As above, the bargaining power for the PRO in its negotiations with a IW is difficult to determine.
Without evidence to suggest PROs would be any more or less patient than record labels in their
negotiations with IW providers, for simplicity I assume that the bargaining power of each is equal.

IV.D.4.a.iv. Comparing predicted royalties based on Nash Factors

I am now in a position both to determine the form of the royalty to a PRO in negotiations with an IW
provider and compare it to the same royalty paid to a record label. The Asymmetric Nash Bargaining
Solution determines that the royalty to the PRO from a negotiation with the IW provider is equal to its
substitution benefit in non-PSS markets (i.e., CD sales if no agreement can be reached in IW) plus
half of the incremental surplus given by the difference between the combined agreement surplus in
the PRO-IW market and that substitution benefit.

Similarly, the royalty to the record label in the IW market equals its substitution benefit in non-PSS
markets plus half of the incremental surplus given by the difference between the combined agreement
surplus in the PRO-IW market and that substitution benefit. Because the substitution benefit and
combined agreement surplus are higher for the record label than the PRO, so too will their royalty be
higher in the IW market.

IV.E. Empirical evidence to substantiate relative royalties for
DPRSR and DPRMW

I understand that David Del Beccaro has described the structure of relative royalties for DPRSR and
DPRMW in a number of international markets.”’ In this section, I briefly describe how that evidence
corroborates the predictions of the relative royalties paid to sound recording and musical works rights
holders I described above.

IV.E.1.a. Evidence from the United Kingdom

With respect to rights for other audio services, royalties in the UK for terrestrial radio, digital audio
broadcasting, satellite, and cable radio all fall under a single, "commercial radio" license. The current
royalty rates for the performance of musical compositions is 5.25 percent of net broadcasting revenue
(NBR, defined as 85 percent of gross revenue), while the royalty rate for the performance of sound

%7 Testimony of David J. Del Beccaro at 17-21.
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recordings is 5.00 percent of NBR.”® This corroborates perfectly my analysis of the royalties for
DPRSR versus DPRMW in PSS. Moreover, it is particularly instructive because these are the very
rates that would be applicable to Music Choice if its residential audio service were broadcast in the
UK. '

In the United Kingdom, royalties for both sound recording and musical composition rights are
determined by the UK Copyright Tribunal if there is no industry agreement. In deciding royalties for
webcasters, the Tribunal has taken the position that the royalty for sound recording performance
rights is comparable to that for musical composition performance rights. In its 2007 webcaster
decision, they ruled that there is no inherent justification for charging a higher royalty for a sound
recording compared to a musical works right. Indeed, in cases where the exploitation of music
requires licenses both from the owners of the rights in the composition and that of the owners of the
rights in the sound recordings, the Tribunal held “(a) these two types of rights are legitimate
comparators, and (b) there is no reason to treat one as being qualitatively superior to the other” (see
Exhibit MC 12 at 20). If one disregards the higher benefit record labels receive compared to
composers for sales in non-webcasting markets, as the UK Copyright Tribunal has done, then my

analysis of the relative royalties for DPRSR and DPRMW in IW above would also predict equal rates

for sound recording and musical works rights in IW.
IV.E.1.b. Evidence from the Copyright Board of Canada

The Copyright Board of Canada (“CBC”) has long held the position that sound recordings and
musical composition are of comparable value. In 1999, the CBC ruled that radio musical
compositions royalties should be equivalent to musical composition royalty rates adjusted for the
degree to which the music catalogue was covered by the respective rights (see Exhibit MC 6 at 30).
In 2002, the CBC took a similar position by ruling that sound recording rates should be equivalent to
musical composition rates for cable music services (see Exhibit MC 7 at 14). In 2009, record labels
themselves agreed that musical compositions were of comparable value to sound recordings with
respect to satellite music services (see Exhibit MC 8 at 50). Finally, a recent 2011 CBC ruling
pertaining to public radio reflected the understanding that composition rights and performance rights
were equivalent (see Exhibit MC 9 at 30). In fact, the agency representing the musical licensing
company that collects performance royalties on behalf of record companies asked the Board to

continue to set royalties as a portion of the royalties paid for composition rights (see Exhibit MC 9 at
4).

Evidence from Canada provides qualified support for my conclusions of the relative value of sound
recording and musical works rights for PSS. Whereas I predict royalties for sound recording that are
strictly less than those for musical works for PSS, this result is predicated on the finding that record

%8 See Exhibit MC 11.
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labels benefit more from the promotional eﬂ'ectslof PSS than do composers. If one chooses not to
account for that effect, as none of the Canadian decisions do, then my analysis of the relative royalties
for DPRSR and DPRMW in PSS above would predict equal rates for sound recording and musical
works rights in PSS.

IV.E.1.c. Evidence from Broadcast Radio in Europe

Empirical data from the European commercial broadcast radio market also reflect the understanding
that performance rights for sound recordings are of equivalent value to those for musical works. The
earliest evidence comes from a 1995 survey, sponsored by Music Choice Europe, of royalties paid by
European radio stations for sound recording and musical works on commercial broadcast radio. The
study surveyed 12 European countries and found that the weighted average royalty rates were 4.6
percent for musical works copyright owners and 3.1 percent for sound recording copyright owners.”
In fact, in every one of the 12 countries included in the study, with the exception of France, the
royalty rate for sound recordings was less than or equal to the royalty rate for musical works.

How relevant are these findings for my earlier results? I did not analyze the market for commercial
radio, so a direct comparison is impossible. That being said, it is widely understood that commercial '
radio, like PSS, provides promotional benefits to both record labels and composers. Furthermore, 1
did demonstrate that it is these promotional benefits, and the greater reward received by record
companies relative to composers from those benefits, that is the factor that dictates a lower rate for

- sound recording royalties in marketplace negotiations. That sound recording performance rights rates

are almost everywhere lower for commercial broadcast radio, a promotional service, certainly
corroborates that they should be lower for other promotional services, including PSS.

IV.E.1.d. Summary

The international evidence clearly corroborates the primary point of my analysis: that the royalty rate
for DPRSR in PSS should be less than or equal to the rate for DPRMW in PSS.

V. Evaluation of the Statutory Factors

V.A. Overview

In the last section, I concluded that a marketplace royalty rate for digital performance rights for sound
recordings in PSS would be strictly less than the royalty rate for digital performance rights in musical

% European Entertainmerit Consultants, “Music Choice Europe, Broadcast Royalty Payments in Europe,” (May 1995) at 6.
The countries surveyed were Belgium/Luxembourg, Finland, France, Germany, Ireland, Italy, The Netherlands,
Portugal, Spain, Sweden, Switzerland, and the UK. The study is submitted as Exhibit MC 10.
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works currently negotiated between performing rights organizations and PSS providers like Music
Choice. I understand that the PSS license standard, however, provides for a “reasonable royalty” that
is set without reference to a market rate other than having a market rate as its absolute upper
boundary.'®

I understand that from 2006 through 2010, Music Choice paid the PROs a combined royalty of
approximately [[JJJI1 percent of Music Choice’s audio revenue to license DPRMW " 1 further
understand that Music Choice is in negotiations with ASCAP and BMI for the current rate period. At
this time the parties have entered an interim agreement to carry forward the prior negotiated rates and
Music Choice expects the royalty rates to remain at the same level. Thus [[.]] percent of Music
Choice’s residential audio revenues should serve as an upper bound on the royalty set for digital
performance rights in sound recordings on PSS.

I further understand that the reasonable royalty rate is set based uporf evaluation of the following
policy objectives:

e To maximize the availability of creative works to the public;

e To afford the copyright owner a fair return for his creative work and the copyright user a fair
income under existing economic conditions;

¢ Toreflect the relative roles of the copyright owner and the copyright user in the product
made available to the public with respect to relative creative contribution, technological
contribution, capital investment, cost, risk, and contribution to the opening of new markets
for creative expression and media for their communication; and

¢ To minimize any disruptive impact on the structure of the industries involved and on
generally prevailing industry practices.'”

I understand that a full discussion of each of these factors and the impact they should have on a
reasonable rate for DPRSR in PSS is included in the statement of David J. Del Beccaro.'” My goal
in this section is to contribute to that analysis by focusing on the impact of two of these factors on a
reasonable rate for DPRSR in PSS. The two I consider are the second (“Fair return/fair income™) and
fourth (“Minimize any disruptive impact”) factors.

In what follows, I define what constitutes a fair income and discuss how financial data from the
operations of Music Choice’s residential music business can be used to yield a range of reasonable

190 Testimony of David J. Del Beccaro at 6.
%' Ibid. at 22.
19217 U.S.C. 801(b)(1)

103 Testimony of David J. Del Beccaro at 22-45.
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royalty rates to evaluate that statutory objective. I also define what constitutes a disruptivé impact
and discuss how the same analysis can be used to evaluate that statutory objective. '

V.B. To afford the copyright owner a fair return for his creative
work and the copyright user a fair income under existing
economic conditions

V.B.1. Overview

Although there is no standard or absolute economic definition of “fair income” or “fair return” of
which I am aware, I believe a reasonable interpretation of this concept is that a record label and PSS
provider should each receive an income from the sale of PSS that covers their costs (including their
costs of capital) and allows each to share a portion of the economic profits (or surplus) created by the
sale of PSS under existing economic conditions.

In what follows, [ provide an overview of Music Choice’s historical financial results and from those
results construct an estimate of the economic profits that should be fairly shared. While I use it
differently, this surplus is closely related to the combined agreement surplus I described above and
used to evaluate the determinants of marketplace royalty rates that would arise in a hypothetical
market from negotiations between record labels and PSS providers over the licensing of digital
performance rights for sound recordings.

V.B.2. Music Choice’s Historic Financial Results

Appendix B.1 summarizes what I understand to be Music Choice’s operating results for its residential
business from 2006-2010.'” The business can be characterized as having low profit and modest
growth. Revenues have been growing at a [[.]] percent average annual rate over the past four
years. At the same time, the number of subscribers who now have access to Music Choice’s service

offerings has increased [[_]], average annual growth rate from
1 | i e occurred while average

monthly subscriber fees have declined from [_]]. While Music Choice has been

- able to greatly expand the number of households with access to its programming, because of

reductions in its subscriber fees it has seen only a modest increase in revenues.

During the same period Music Choice’s costs have increased [_

_]. Regarding individual cost categories, Music Choice’s programming and

194 This financial statement data was provided to me by Music Choice management and includes the results for its residential
music service. I understand that it excludes revenues for its commercial music service business and all non-operating
activities.
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operations costs have increased at a [[_]] average annual rate. In addition, [[-

_]. I understand that these increased costs are the result of

‘Music Choice’s business plan to broaden and expand its overall residential service offering. I discuss

some of these costs below.

Music Choice’s increased costs and modest revenue growth have put downward pressure on its
operating profits. For example, while quite variable, Music Choice’s operating profits in its
residential music business have declined from [

-]]. For the 5-year period as a whole, Music Choice’s realized a cumulative operating loss

of [ [ |

V.C. Determining a Fair Income for Music Choice

These financial data can be used to evaluate a fair income for Music Choice mandated by the
statutory objective described above.

V.C.1. The Surplus to be Split

In my opinion, the critical element in determining a fair income for Music Choice (and by inference a
fair return for the record labels) are the expected economic profits (or surplus) from the provision of
Music Choice’s residential music service. The royalty rates predicted by the non-cooperative
bargaining framework I introduced above also depended on the surplus created by the provision of
PSS. I can use those insights to estimate the expected surplus that would give Music Choice a fair
income on its investments.

In Section I11.C.1.b above, I determined that the combined agreement surplus in a negotiation
between a PSS provider like Music Choice and a record label was the combined surplus to both the
record label and PSS provider in the PSS market when an agreement is reached. I found that this is
just the total profits earned by the PSS provider before payment of the royalty for digital performance
rights for sound recordings.

[ also introduced the concept of a threat point and showed that, because the record label also earns

. profits from other, non-PSS markets, and that there is a promotional benefit to the record label from

licensing performance rights for PSS service, that thls promotional beneﬁt is also part of the
incremental surplus that is divided by the parties."®

19 Example 2 in Section TI.C.1 made this point clear. The total “difference-to-be-split” between a record label and PSS
provider included the combined agreement surplus of 20 as well as the promotional benefit to the record label of 4.
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Thus, the economic profits to be fairly split are as in the bargaining model: the non-DPRSR proﬁté of
Music Choice and the promotional benefit to the record labels of the Music Choice service.

Unfortunately, I do not have an estimate of the economic profits associated with the promotional

106 As aresult, I exclude this
promotional benefit from my analysis. This lowers the expected total surplus (i.e., combined
agreement surplus plus promotional benefit) to be fairly shared, and effectively allocates the entire the

benefits to the record companies of the Music Choice service.

promotional benefit the record labels, making my estimate of the expected surplus to be fairly shared
a lower bound on the true surplus. As a result, my analysis of a fair income for Music Choice is
tikely to be conservative.

V.C.2. Historical Financial Data

With perfect foresight, my estimate of a fair income to Music Choice would be based on their future
profitability over the term of the license agreement. It is very difficult, however, to predict with
accuracy what any firm’s future profitability is likely to be. Furthermore, basing an analysis of a fair
return on predicted future revenue and cost estimates would open those estimates to detailed scrutiny
and introduce an additional source of unwelcome uncertainty into the analysis.

Instead, I base my analysis on Music Choice’s historical financial results. I assume that Music
Choice’s financial performance between 2006 and 2010 is a good estimate of their expected future
financial performance. Because Music Choice is in a relatively mature market with relatively stable
operating results, this assumption is not unreasonable. In practice, I understand this to be a very
conservative assumption. In his statement, I understand David Del Beccaro provides estimates of

revenue growth [ (.

As aresult, I feel comfortable assuming that their expected future performance is likely to be no more
profitable than their financial performance between 2006 and 2010. In what follows, I take their
reported past performance as my estimate of their future performance.

V.C.3. Capital Costs

As described in Section III.C.1 above, an important difference between economic profit and
conventional notions of accounting profit relate to the treatment of capital costs not reflected on the
financial statements (i.e., non-debt related financing costs). The calculation of economic profit (or

1% Nor do I have estimates of the share of record company costs that could reasonably be allocated to the Music Choice
service. Given the miniscule share of total record label revenues contributed by Music Choice royalties, I anticipate that
any such costs would be negligible.

197 Testimony of David J. Del Beccaro at 39-41.
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surplus) requires subtracting these capital costs, which are necessary for a firm to operate its
business.'”

Given Music Choice’s significant capital requirements, the ability for it to earn its cost of capital
is paramount to it remaining competitive. It is a long-established tenant of finance that firms must
realize profits sufficient to cover their cost of capital. Due to the highly competitive nature of capital
markets, if a company does not earn its cost of capital it will not be able to attract the funds necessary
to replace existing assets and thus will shrink, and eventually go out of business. In this sense, the

cost of capital is a cost that must be recouped just like all other costs.'”

It is my understanding that Music Choice has made substantial investments in equipment and

in order to remain competitive. Examples include

]. In total, Music Choice has spent nearly

] on product development, product enhancement and infrastructure from 2007-
2010. In fact, it is my understanding that Music Choice has made over | ]in
investments in marketing, programming, and other developmental costs since 1996.""° In order for

Music Choice to attract the capital necessary to make these investments, it must earn returns equal to
its cost of capital over the long run.

I use the capital asset pricing model (“CAPM”) to estimate Music Choice’s cost of capital.''' Under
the CAPM, a firm’s cost of capital is based on the expected return required to induce investment in a
particular asset, in this case Music Choice. The required return of any asset must be linked to the
relevant risk associated with the asset. The CAPM evaluates the expected returns of a particular asset
as a function of its non-diversifiable risk only. This is based on the idea that if risks can be
diversified, investors should not be compensated for assuming those risks. A company’s non-
diversifiable risk is sometimes referred to as its beta or f. In the analysis presented below, I assume
that Music Choice’s beta is equal to the average beta for the market as a whole (i.e., one). This is

198 [ use operating profit as a measure of accounting profit, which excludes interest expense.

199 This view is shared by an expert for the record companies. In the analysis of the surplus created by SDARS used to
estimate a royalty based on a cooperative bargaining framework, Dr. Michael Pelcovits calculated SDARS surplus net of
their costs of capital. Final Determination of Rates and Terms, Docket No. 2006—1 CRB DSTRA at 48

19 See Exhibit MC 24.

11 The CAPM is perhaps the most widely used model for estimating the cost of capital. William Sharpe, Harry Markowitz
and Merton Miller jointly received the Nobel Memorial Prize in Economics for developing the CAPM.
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equivalent to assuming that Music Choice is no more or no less risky than the overall market in the
aggregate.''”

V.C.4. Estimating the Surplus to be Fairly Shared
To estimate the expected total surplus to be fairly shared, I performed the following steps:

1. Iobtained Music Choice’s 2006-2010 income statements and balance sheet for its residential
music service business (see Appendix B.1 and B.2);'* I adjusted Music Choice’s 2006-
2010 operating profit to remove the actual royalty paid by Music Choice for digital
performance rights for sound recordings. The result is equal to Music Choice’s royalty-
adjusted operating income (see Appendix B.3);

2. Tapplied the capital asset pricing model (‘CAPM”) to Music Choice’s 2006-2010 balance
sheet pertaining to its residential music services business to derive Music Choice’s expected
rate of return on assets (see Appendix B.4); This yielded an estimate of 8.33 percent.

3. For each year, I multiplied Music Choice’s expected rate of return on assets (8.33 percent) by
its average operating assets (total assets less accounts receivable and cash) for its residential
music services business from 2006 to 2010. This yielded Music Choice’s cost of capital for
its residential music services business (see Appendix B.3);'"*

4. For each year, I subtracted Music Choice’s cost of capital from its royalty adjusted operating
profits for its residential music services business to derive its residual profits each year (see
Appendix B.3);

This analysis results in cumulative returns for Music Choice in excess of its cost of capital (but before
the payment of royalties for digital performance rights for sound recordings) of [[_]] from
2006 —2010. '

V.C.5. Estimating a Fair Income for Music Choice

My estimate of the expected surplus to be fairly shared is the total of [[_]] from 2006-
2010. This represents 3.04 percent of Music Choice’s 2006-2010 residential audio revenues.

112 Richard A. Brealey and Stewart C, Myers, Principles of Corporate Finance (New York: McGraw-Hill, 2003) at 195.

13 All financial data was provided to me by Music Choice management and includes the results for its residential music
service. '

"% The returns to financial assets such as accounts receivable and cash are typically set to the interest rate paid on cash
balances held in relatively riskless demand deposits. Given the current interest rate environment, I have conservatively
assumed that this interest rate is zero.
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The goal of this statutory objective is “To afford the copyright owner a fair return for his creative
work and the copyright user a fair income under existing economic conditions”. I argued above that a
reasonable interpretation of “fair income™ is that Music Choice should receive an income its
residential music services business that covers its expected costs (including its costs of capital) and
allows it to share a portion of the expected economic profits (or surplus) ereated by that business
under expected economic conditions.

It is immediately evident that the current royalty rate of 7.25 percent of its residential music service
revenues did not satisfy the definition of a fair income over the period 2006-2010 and therefore does
not satisfy the definition of a fair expected income for future years. Not only does that give Music
Choice no portion of the expected economic profits created by its music business, it doesn’t even
cover its expected cost of capital. I return to this point when discussing the fourth statutory objective
below.

What then is a fair income for Music Choice? I conclude that an equal division of this expected
surplus would be fair, particularly in that it does not include any of the expected promotional benefits
to the record labels of its service (all of which accrue to them). If the surplus from its residential
music business had been divided equally, Music Choice’s economic profit over this period would
have been [[_]], or 1.52 percent of their residential audio revenues.

While an even division of the surplus is fair, it is also reasonable to consider a broader range of
surplus divisions. For example, a royalty at or more than 3.04 percent of Music Choice’s residential
audio revenue would give all of the expected surplus from Music Choice’s residential music business
to the record labels and leave it with no expected surplus at all. It is hard to consider that to be fair.

By contrast, a zero royalty would give the record labels no expected surplus from Music Choice’s
residential music business and leave it all to Music Choice. While the record labels would continue
to receive the expectéd promotional benefits of Music Choice’s service, this is hard to quantify and
one could argue that too wouldn’t be fair.

I therefore conclude that a fair income to Music Choice would likely lie in the range of 20 to 80
percent of the expected surplus created by its residential music business. Based on Music Choice’s
historical financial performance, this amounts to an expected economic profit of [_
_]] over the five-year period, or 0.61 percent to 2.43 percent of their residential audio
revenues. Under no circumstances would a fair return exceed an estimated 3.04 percent of their
residential audio revenues. I understand that Music Choice’s proposed sound recording performance
license rate is 2.6 percent of audio revenues and conclude that this proposal lies within the upper end
of the full range of revenues that would constitute a fair income.
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V.D. To minimize any disruptive impact on the structure of the
industries involved and on generally prevailing industry
practices. ’

Although there is no standard economic definition of a “disruptive impact on the structure of
industries,” I believe that this reasonably can be interpreted to mean that a reasonable royalty rate for
digital performance rights for sound recordings should not be set so high as to endanger the long-term
viability of either the copyright owner or copyright user.

Given the relatively inconsequential revenue stream the Music Choice royalty represents to the
record labels, this factor must be evaluated in terms of the impact to Music Choice alone. It is
unlikely that the presence of absence of Music Choice’s residential music business will make or
break a record label. As articulated by Music Choice CEO, David J. Del Beccaro, the converse
is absolutely true.'"

The financial analysis in this section indicates that the current royalty rate for digital
performance rights for sound recordings of 7.25 percent, which is expected to rise to 7.5 percent
next year, does not allow Music Choice to cover its cost of capital. Indeed, it is more than
double the maximum rate that would allow Music Choice to recover its expected costs of capital
based on conservative estimates of its future business prospects. This rate jeopardizes Music
Choice’s ability to continue to make the capital investments necessary to remain competitive.

It is my understanding that of the three music services involved in the original proceeding, only
Music Choice remains as a substantial market player. Both Muzak and DMX have since had to
file for bankruptcy. Muzak is currently only a minor player in the PSS market and DMX no
longer exists as a PSS. These facts clearly suggest that the original royalty rate set by the Panel
was set too high. 4

In order to enable Music Choice’s residential audio business to remain viable on an ongoing
basis, mitigating any disruptive impact to the PSS industry, it is critical that its royalty rate be
reduced.

V.E. Summary results

To meet the third statutory objectives of the Act, the royalty for the DPRSR should be set such that
Music Choice is able to earn a fair income under existing economic conditions.'"®Although the term
“fair income” has no exact definition in economics or finance, I interpret the term to mean that Music

13 Testimony of David J. Del Beccaro at 9 and 42-43.
116 170.8.C. 801(b)(1).
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Choice’s return on its investments, after payment of the royalty to the Sound Exchange, should be
commensurate with the risks incurred in providing its residential music services. Although I do not
attempt to explicitly account for the other statutory factors, based on my understanding of Music
Choice’s significant contributions in making music available to a wide audience, it is my opinion that
explicitly accounting for these factors would serve to argue for a royalty rate at the lower end of the
range | bropose. '

It is important to keep in mind that the 0.61 to 2.43 percent royalty range I recommend (with an
absolute maximum of 3.04 percent) is based on Music Choice’s historical financial results under the
assumption that its relatively recent historical results reflect current economic conditions. In this
sense the royalty rate satisfies the “current economic conditions” criterion of the Act. If economic
conditions deteriorate for Music Choice, payment of a 3.04 percent royalty, for example, would likely
mean that Music Choice will not earn its cost of capital on a going forward basis. In contrast, if
current economic conditions improve significantly, such as rate would allow Music Choice to likely
earn profits in excess of its cost of capital. This result appears to be unlikely. In my opinion, setting a
royalty above 3.04 percent would put Music Choice at significant risk of exiting the industry as its
former competitors have done, thus cutting off an important means of transmitting music to its 52
million subscribers.

VI. Conclusion

The range of royalty rates derived in this report considers appropriate benchmark royalties that reflect
arm’s-length negotiations between PSS such as Music Choice and independent record companies as
well as the statutory objectives of the Act. I derive the range of royalties based on non-cooperative -
bargaining model between firms. Within this framework 1 identify three key factors that determine
the royalties that would likely arise as a consequence of arm's-length negotiations between Music
Choice and the owners of DPRSR and evaluate the suitability of alternative real-world benchmarks
for such negotiations. My primary conclusion is that the DPRSW royalty rate paid by Music Choice
is the benchmark that most closely approximates the economic value of sound recording performance
rights for Music Choice. [ also demonstrate that the sound recording performance royalty rates for
IW services would be an inappropriate benchmark, and further demonstrate how my non-cooperative
framework can rationalize royalties for sound recording performance rights lower than those for

_ musical composition performance rights for PSSs, but higher than those for musical composition

performance rights for IW services.

I conclude from this analysis that the appropriate royalty rate should be based on, but not equal to, the
combined royalties paid by Music Choice to ASCAP, BMI, and SESAC for DPRMW that underlie
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the performance of sound recordings. I then show that in a free and open market the predicted PSS
sound recording performance royalty rate should be equal to or lower than the PSS musical
composition performance due to the promotional benefits the PSS service provides to the record
companies. I support this conclusion with empirical data from royalty rates for DPRSR and
DPRMVW in international markets.

Based on this analysis I conclude that PSS sound recording performance royalty rate is between 0.61
percent and 2.43 percent of Music Choice’s residential service revenues and under no circumstances
should be higher than 3.04 percent of its residential service revenues. This range is consistent both
with rates that would result from arm’s-length transactions and the statutory objectives of the Act._
Significantly, unlike the current royalty of 7.25 percent, which yields economic losses for Music
Choice, the royalties I derive would leave Music Choice with a fair income under prevailing
economic conditions.
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Appendix A. A non-cooperative bargaining framework

In Section I1I of my report, I introduce a non-cooperative bargaining framework to understand how
royalties would be determined in a hypothetical market for the digital performance right for sound
recording (DPRSR) in a pre-existing subscription service (PSS). Ialso use the framework to compare
the determinants of royalties in the hypothetical market with the detemiinants of royalties in other,
related, markets. In this Appendix, I present the details of this framework that are summarized in the
body of my report. ' »

In the report, I analyze negotiations between a single upstream seller (a copyright owner) and a single
downstream buyer (a copyright user). This is a bilateral monopoly framework. In many of the actual
markets where royalties for the use of copyrights are negotiated, however, there may be multiple
sellers and multiple buyers. In what follows, I first present the bilateral monopoly framework and
derive the predictions from that framework. I then extend it to the case of multiple buyers and sellers
and demonstrate that the qualitative features from the bilateral framework remain.

For the bilateral monopoly framework, I introduce the model in terms of the negotiations between a
single PSS provider and a single record label given a pre-existing agreement with a single performing
rights organization (PRO). This is for expositional convenience. The model applies equally well to
any negotiation between an upstream copyright owner and a downstream copyright user in the
presence of a pre-existing agreement with another copyright owner. For example, in what follows,
use the same framework to analyze negotiations between a PSS and a PRO in the presence of a pre-
existing agreement with a record label and consider the equilibrium of these two negotiations. In my
report, I also use the framework to analyze the equilibrium of separate negotiations between a record
label and an interactive webcaster on the one hand and a PRO and an interactive webcaster (IW) on
the other. Ialso use the same naming convention for the framework with multiple copyright owners
and users.

1. Bargaining for DPRSR in PSS under bilateral monopoly

In this section I describe a model of non-cooperative bargaining between a single PSS provider,
indexed by d, and a single record label, indexed by 7, in the presence of a pre-existing agreement
between the PSS and a performing rights organization, indexed by w.

The bargaining problem is specified as follows. I assume that the upstream record company and
downstream PSS provider meet to negotiate terms of the .royalty paid by the PSS provider to the
record company. 1 further assume that they bargain over whether to form an agreement and, if so, at
what royalty (measured in profits paid from a downstream firm to an upstream firm).""” The ultimate

17 This is for analytical convenience. It is straightforward to translate a profit-based royalty into a royalty rate as a share of
revenue by simply dividing the profit-based royalty for the upstream firm by the downstream firm’s revenues.
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profits to each player depends on whether an agreement was reached, what royalty was paid, and the
nature of demand and cost (mcludmg musical works royalties) in the upstream and downstream
markets.

Let 7, be the royalty (measured in profits) paid by a PSS provider to a record label as a result of their
negotiation, let r, be the portion of profits the PSS provider retains, and let ¥ = {r4, r,} denote the
pair of royalties arising from negotiations between the PSS provider and the record label. Likewise
™ = {ra,, rv} denote a similar pair of royalties arising from separate negotiations between the PSS
provider and a PRO. '

I assume that these bilateral meetings result in the Asymmetric Nash Bargaining Solution. This
solution concept can be rationalized as the unique outcome of a bargaining problem in which each
party to the bargain alternates making offers until an agreement is reached."'® This is a realistic
depiction of bargaining in many market environments, including those for digital performance rights.

‘Under the Asymmetric Nash Bargaining Solution, the royalty resulting from a bilateral meeting
between each PSS, d, and each record company, , maximizes the bilateral Nash Product:

r, = argmax NP(1,o1,) = (1,101, = 7, (P, ) (24701 = 2o, ) M

where r, is royalty paid from d to r, 7,(7,.7,) and 7,(7,,F,) are the economic profits (also called
“surplus”) to » and d, respectively, in the case of agreement, 7,(~.%,) and 7y (~,r,)are the

economic profits to 7 and d, respectively, in case of disagreement, and b, is the bargaining power of
the record label with respect to the PSS provider.'” ‘

There is a straightforward intuition for the Nash Product. It says that the optimal royalty that yields
the Asymmetric Nash Bargaining Solution is obtained as the value that maximizes a (geometrically)
weighted average of two incremental profits: the incremental profit the record label gets from an

agreement at royalty r, compared to no agreement, 7,(7,,r,)—7,(~r, ), and the incremental profit

" the PSS provider gets at royalty 7, compared to no agreement, 7,(7,,7,,) — 7, (~1,,) 120

The weighting is done according to the bargaining power of the record label. Economic estimates of
bargaining power have historically been related to each party's patience in a negotiation, with greater
patience yielding greater bargaining power.””! As by approaches 1, it is only the record label’s

118 Abhinay Muthoo, Bargaining Theory with Applications (Cambridge: Cambridge University Press, 1999) at Chapter 2.

1191 only need to solve for the royalty to the record label, r,, as the profit retained by the PSS provider will just be the portion
of the incremental surplus that remains after paying the record label’s royalty, r..

120 Note that the same royalty enters both weighted averages as each additional dollar paid from the PSS distributor, d, to the
record label, r, in royalty, r,, reduces his own retained proﬁts by a dollar.

12! §ee Muthoo (1999) at 51.
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incremental profits that matter (it has all the bargaining power), and the PSS distributor gets no more
than it would in the absence of an agreement. As b, approaches 0, it is only the PSS distributor’s
incremental profits that matter, and the record label gets no more than it would in the absence of an
agreement. As we will see below, if b, = 0.5, the PSS provider and record label split equally the
incremental surplus created by an agreement.

PSS versus Other Markets

To use this framework to understand outcomes in the market for DPRSR in PSS, it is useful to dig
deeper into the components of each of the profit measures above. In particular, it is important to
understand whether the profit either the PSS provider or record label earns from an agreement is
influenced by outcomes in markets other than the PSS market.

PSS providers only produce PSS. They do not produce any other service that could be influenced by
the outcomes of its bargaining with record labels. The profits to the downstream PSS, 7, (r,,r,)

and/or 7,(~,r,,), therefore depend only on the profits in its own (PSS) market.

In contrast, record labels license the performance rights to their sound recordings across a wide
variety of markets. They also sell physical CDs. The profits to the upstream record label, 7, (r.r,)

and/or 7,(~,7,), therefore depends on the profits in each of these markets (PSS and non-PSS).

As such, I separate the profits for the record labels into two parts: that part arising from PSS, which I
denote “PSS”, and that part arising from all markets excluding PSS, which I denote “-PSS”. This is
true both when an agreement is reached and when it has not:

”r( 7 ) ﬂ,I’SS( )+7Z' PSS( W)

PSS(~ Y+ PSS (L p Y

>Tw

w (~r,)=7

As noted above, downstream PSS providers earn profits only in their own (PSS) markets. For
consistency, I therefore restate profits to downstream firms as PSS profits:

7 (rsn) =77 (7,.7,)

PSS.d
(~

n,(~r,) =7, oT)

Nash Bargaining and Threat Points -

Once we allow for profits to record labels from other markets, it is convenient to re-write the Nash
Product above to separate out the profits coming from the PSS market versus other markets:
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r, = argmax NP(r,,r,) = (r] S (@#.,r,) = TPA~r)* (> (1,,1,) TP, (~r, D) it

where TP.(~r,)and TP,(~r,)are the “T’hreat 'P’oints for record label and. PSS provider,

respectively. I show below how I have incorporated profits in other markets into these threat points.

Threat points are very important elements in any bargaining framework. They capture the profit to
each firm in case of disagreement. If a party has a stronger threat point, they are better off if an
agreement can’t be reached and, as I’ll show below, earn a larger royalty.

The threat points above are defined as follows:
TP, (~r,) =7, (~7,)

TPr(Narw) =7I:)SS (Narw)+(ﬂr—PSS(N’rw)_”;Pss(rrsrw)) = ﬂfSS(Narw)"' Aﬂ;P&q(rrﬂrw)

For the PSS provider, d, the threat point is no different than in the original Nash Product. It is its
profit in the PSS market in case of diéagreement with the record label. For the record label, 7,
however, there are two terms in its threat point. The first is analogous to the PSS provider’.s: it is the
economic profit the record label earns in the PSS market in case of disagreement with the PSS
provider. The second is different, however. It measures the extra profit it earns in other (non-PSS)
markets if it can’t reach an agreement in the PSS market, 7"(~,r,)—7, " (r,,r,). For

convenience, I label this extra profit in non-PSS markets in case of the inability to reach an agreement
in the PSS market as Az " (r,,7,).

The Musical Works Market and Equilibrium

Everything to this point has taken the musical works royalty, 7,, paid by the PSS provider, d, to the
PRO, w, as given. In practice, both the sound recording and musical works royalties, 7, and 7, will
be determined as the result of an economic equilibrium. In other words, the sound recording royalty,
r., that is determined as a function of the musical works royalty, iw, must be consistent with the value
of the musical works royalty that is determined as a function of the sound recording royalty.

To achieve this equilibrium, I assume that each set of negotiations are simultaneous and separate, so
other royalty agreements are not known but conjectured. The equilibrium of this game, interpreted as
a Nash equilibrium between Nash Bargains by Horn and Wolinsky (1988),'2 yields royalties given
by the Asymmetric Nash Bargaining Solution:

r. =TP.(r.,r,)+b, (x"™ (r,) ~TP,(~,r,)—-TP.(r,.1,))

2t enrick Horn and Asher Wolinsky, “Bilateral Monopolies and Incentives for Merger,” RAND Journal of Economics 19,
no. 3 (1988): 408-19.
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where 775 (r,) =7,¥ (r, 1)+ x5 (r, r,) is the combined economic profit (surplus) to both the

PSS provider and the record label from reaching an agreement in the PSS market. In my report, I call '
this the “Combined Agreement Surplus”. It depends only on the musical works royalty, 7,, as the
sound recording royalty, r,, simply determines what portion of the combined agreement surplus
should go to the record label versus the PSS provider (and therefore doesn’t affect the combined
agreement surplus itself). I call the difference between the combined agreement surplus and the sum
of the threat points, 7' ()= TP, (~,r,)—TP.(r,,r,) , the “Incremental Surplus”.

Let r;, be the profits retained by PSS provider, d, (i.e. those profits that aren’t paid as royalties to

record company r). These are given by a symmetric formula
ty =TP,(~1,) +(1=b, ) 7" (1) = TP, (~1,) = TP,(7,,1,))
In the body of the text, I describe these formulas as follows:

The royalty received by each firm in a bargain equals its threat point plus its
bargaining power times the incremental surplus.

2. Bargaining for DPRSR in PSS with multiple upstream and downstream firms

I now extend my non-cooperative bargaining framework to allow for multiple upstream record labels,
multiple upstream PROs, and multiple downstream PSS providers.

The bargaining problem is specified as follows. Let 7 = 1, ..., R index (upstream) record companies
negotiating digital performance rights for sound ‘r’ecordings, let w = 1, ..., W index upstream PROs
negotiating digital performance rights for musical "w’orks, and let d = 1, ..., D index ("d'ownstream)
PSS providers.

I assume that each upstream record company and downstream PSS provider meets bilaterally in
simultaneous negotiations. I further assume that they bargain over whether to form an agreement and,
if so, at what royalty (measured in profits paid from the downstream PSS provider to the upstream
record company). The ultimate profits to each player depend on whether an agreement was reached,
what royalty was paid, and the nature of demand, cost (including musical works royalties), and
competition in each upstream and downstream market.

Let 7= {rs},d=1, .., D and r = 1, ..., R be the full set of royalties paid by downstream firm d to
record company r and divide these royalties into those paid from d to r, 4, and ', all other royalties
paid from this and other PSS to other record companies. Let w= {wg},d=1,.,Dandw=1,.., W
be the full set of royalties paid by downstream firm d to PRO w. Similarly partition w into wa, and
* w’, all other royalties paid from this and other PSS to other PROs.
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I assume that these bilateral meetings result in the asymmetric Nash Bargaining Solution. In this
case, the royalty resulting from a bilateral meeting between each PSS, d, and each record company, r, -
maximizes the bilateral Nash Product:

Iy = argmax NP(rdr’r';W) = (”r(rdrvr'aw)_”r('\'ar'sw))bdr (”d(rdrvr,a w)—ﬂd(NsrgW))l—bd' )

where 7, is toyalty paid from d to r, 7,(r,,7’,w)and 7, (.1, w)are the profits to d and r,
respectively, in the case of agreement, 7,(~7’,w)and 7, (~r',w)are the profits to d and 7,

respectively, in case of disagreement, and b, is the bargaining power of record label r with respect to
PSS provider d. The only difference in the Nash Product under bilateral oligopoly relative to that
under bilateral monopoly is the dependence of profits to each firm on the royalties paid by this and
other PSS providers to other record labels, 7. 4 '

a. PSS versus Other markets

To use this framework to understand bargaining outcomes, it is useful to dig deeper into the
components of each of the profit measures above. In particular, it is important to understand whether
the profit either the PSS provider or record label earns from an agreement is influenced by outcomes
(1) in the PSS market from other providers of PSS services and/or other record labels and (2) in
markets other than the PSS market. I describe the influence profits from these other markets have on
bargaining outcomes in what follows. '

A record label, r, earn profits in the PSS market both from PSS operator d as well as other PSS
operators, which I will label “-@”. As above, they also license the performance rights to their sound
recordings and sell physical CDs in other, non-PSS, markets, which I will label “-PSS”.

As such, I separate the profits to record company, 7, into three parts: that part arising from sales of
PSS provider d, which I label “PSS,cf’, that part arising from sales of other PSS providers, which I
label “PSS,-&”, that part arising from all markets excluding PSS, which I denote “-PSS”. This is true
both when an agreement is reached and when it has not:

PSS
’

-PSS
r

-PSS

pss.d (rdrﬂr"w)-*-”r (rdrﬂr"w)

r

PSS ,-d
r

PR CIRART Y shl (N ART)EF Sl (AN AR Y Satel (AN QR )R

PSS (

7 (', wy= a5 (o W)+ P (

PSS (., PSS.d (.,

~r w)=nx, JF L W)+ T, ,r',w)+7r,’PSS(~

1, W)
Unlike for record labels, downstream firms only earn profits in their own PSS market. They have no
profits from other markets, “-PSS”. Furthermore, these profits include profits from both record label r
and other record labels, “-#”. For consistency, I restate profits to PSS provider d as as PSS profits in
d’s market, which I denote “PSS.&”:
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7, (ry, v W)= (r, W)

z, (=1, w) =z (~ 1 W)
We can use these terms to reorganize the Nash Product in Equation (2) above, this time focusing on
profits within the PSS market serviced by PSS provider, d:

r, =argmax NP(r,,,r',w) = (x"4(r,,,r',w)=TP.(~,7', w)or (2554 (', W) = TP, (~, 7', w))'

where, as above, TP, (~,7’,w)and TP,(~,r',w) are the "T’hreat "P’oints for record label r and PSS

provider, d, respectively.
The threat points are defined as follows:
TP, (~,r' W) = 7% (~,r', W)

TR (rd,, r!’ rw) = ﬂ_:’SS,d (~, rl’ rw) + (ﬂ_PSS,—d (~, rl, rw) _ ﬂ_PSS,—a’ (rdr;r’5 rw )) + (ﬂ_r—PSS (~, rl, rw) _ ﬂ_r—PSS (rdr’rl’ rw ))

r r

For the PSS provider, d, the threat point is no different than in the original Nash Product. It is its
profit in the PSS market in case of disagreement with the record label. For the record label, 7,
however, there are now three terms in its threat point. The first is analogous to the PSS provider’s: it
is the economic profit the record label earns in PSS provider &’s PSS market in case of disagreement
with the PSS provider. The third measures the extra profit it earns in other (non-PSS) markets if it

s . —PSS —PSS§ .
can’t reach an agreement in the PSS market, 7. (~,7',7r,)—7 " (r,,r',r,). For convenience, as

r
above, I label this extra profit in non-PSS markets Az."™ (r,.,7',r,).

It is the second term that is due to the presence of upstream and downstream firms. It measures the

extra profit record label » earns from sales in other PSS markets in case of disagreement with PSS

provider d. 1 label this extra profit in non-d PSS markets Az (r, ,r',r,).

The Musical Works Market and Equilibrium .

Everything to this point has taken the musical works royalty, 7.4, paid by each PSS provider, d, to
each PRO, w, as given. In practice, all the sound recording and musical works royalties, 7, and ra,
will be determined as the result of an economic equilibrium. In other words, the sound recording
royalties, 74, that are determined as a function of the musical works royalties, 74, must be consistent
with the value of the musical works royalties that is determined as a function of the sound recording
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royalties. Similarly each sound recording royalty must be consistent with each other sound recording
royalty and all the musical works royalties.

To achieve this equilibrium, I assume that each set of negotiations are simultaneous and separate, so
other royalty agreements are not known but conjectured. The equilibrium of this game, interpreted as
a Nash equilibrium between Nash Bargains, yields royalties given by the Asymmetric Nash
Bargaining Solution:

r, =TP.(r,,r,r,)+b, (" (r',r,) = TP, (~ ', W) —TP,(r,,', W)

PSS.d PSS.d PSS.d

where 7" (r'r,) =7, (r, 11, )+ 7, (r, 7,7, ) is the combined economic profit (surplus)

to both the PSS provider and the record label from reaching an agreement in the PSS market served
by PSS provider d. This is again the “Combined Agreement Surplus” in the PSS market served by
PSS provider d. ). I call the difference between the combined agreement surplus and the sum of the
threat points, 7" (r',r,) = TP, (~r',w)—TP.(r,,r',w), the “Incremental Surplus”.

Let r;, be the profits retained by PSS d, i.e. those profits that aren’t paid as royalties to record

company 7. These are given by a symmetric formula
r; =TP,(~r,r,)+(1=b, )Yz (r,w) = TP, (~¥',1,) = TP.(r, "', W))

These formulas show that the qualitative features of royalties this more complicated model are
effectively the same as in the bilateral monopoly model:

The royalty received by each firm in a bargain equals its threat point plus its
bargaining power times the incremental surplus.
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Appendix B. Estimation of expected surplus

[
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Appendix B.4: Expected Return on Assets

Step 1: Calculation of Equity Beta

Source: Bloomberg
Relative index: S&P 500
Period: Monthly
Start Date: 31-Jan-06
- End Date: 30-Dec-10
Beta Type: Raw
Equity Beta: 1.00

Step 2: Calculation of Asset Beta

Debt/TEV: 0.00%
Debt Beta: 0.25
Equity/TEV: 100.00%
Equity Beta: 1.00
Asset Beta: 1.00

Step 1: Calculation of Expected Return on Assets

Risk-free rate: 2.83%
Risk-premium: 5.50%
Asset Beta: 1.00

Expected return on assets:  8.33%

Sources:

1. Equity Beta: Music Choice's beta assumed to be equal to beta for the market as a whole

PUBLIC VERSION

2. Risk-free rate: http://www.treasury.gov/resource-center/data-chart-center/interest-rates/Pages/TextView.aspx?data=

longtermrate

3. Equity risk premium: http://www.cxoadvisory.com/13357/equity-premium/the-201 1-equity-risk-premiums-from-academia-and-

practitioners/

Notes:

1. Risk-free rate is the 20-year constant maturity based on outstanding Treasury bonds as of 11/2011.2.

2. All data are year-end figures unless otherwise noted.
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MEMORANDUM OPINION

1. Introduction

On September 20, 2006, the Copyright Royalty Board (“Board”), acting on requests by
SoundExchange, Inc. (“SoundExchange™) and pursuant to 17 U.S.C. § 802(f)(1)(B), referred a novel
question of law' to the Register of Copyrights (“Register”) regarding the conditions under which an
entity may be a “preexisting subscription service” under 17 U.S.C. § 114(j)(11). Specifically, the Board
requested a decision by the Register as to the following:

Is the universe of preexisting subscription services—defined in 17 U.S.C. §
114G)(11) as services which perform sound recordings by means of
noninteractive audio-only subscription digital audio transmissions and
which were in existence and making such transmissions to the public for a
fee on or before July 31, 1998 — [limited by]* law to only Muzak (provided

' A “novel question of law” is a question of law that has not been determined in prior decisions,
determinations, and rulings described in Section 803(a) of the Copyright Act. See 17 U.S.C. § 802(H)(1)(B)(i).

2 The bracketed words are omitted in the Board’s order for Docket No. 2006-01 DSTRA.



over the DiSH Network), Music Choice, and DMX?*

The Board also stated that it “specifically reserves any questions regarding successorship for its own
subsequent determination as questions of fact or mixed questions of fact and law.”

In sum, eligibility for a preexisting subscription service license is limited to subscription services
that satisfy the definition of 17 U.S.C. § 114(j)(11), which includes being in operation on July 31, 1998
and continuously operating since that time. In 1998, Congress identified those entities which satisfied
the definition and were eligible at that time as being DMX, Music Choice and the DiSH Network.
Therefore, today, those same services are the only ones that may qualify as being preexisting subscription
services, since they are the only ones which can satisfy the requirement of being in operation as of July
31, 1998. Moreover, for purposes of participating in a rate setting proceeding, the term “preexisting
subscription service” is best interpreted as meaning the business entity which operates under the statutory
license. A determination of whether DMX is the same service that was identified by the legislative
history in 1998 and has operated continuously since that time requires a factual analysis that is beyond
the scope of the Register’s authority for questions presented under 17 U.S.C. § 802(f)(1)(B).

. BACKGROUND AND GENERAL OVERVIEW
A. Parties and Nature of Dispute

In Docket No. 2005-5 CRB DTNSRA, SoundExchange, representing copyright owners of digital
audio sound recordings, alleges that Sirius Satellite Radio (hereafter, “Sirius™), which is a user of sound
recordings by publicly performing them as digital audio transmissions, does not satisfy the eligibility
criteria to operate under the § 114 statutory license as a preexisting subscription service. In Docket No.
2006-1 CRB DSTRA, the same dispute is repeated between those two parties.* There is an additional
party in Docket No. RF 2006-1 CRB DSTRA because SoundExchange raises similar objections against
DMX, Inc. (hereafter, “DMX”), which also publicly performs digital audio sound recordings.

B. Historical Background to Legal Disputes

The factual allegations are briefly summarized here to put the legal arguments in context.
However, evaluation of the limited factual arguments presented in the briefs are beyond the scope of this
decision and will not be considered by the Register in rendering her decision on the novel question of law
referred by the Board. SoundExchange alleges that Sirius and DMX are not eligible for a statutory
license for preexisting subscription services because they are not the entities that were in existence and

3 The Board orders quoted a portion of subparagraph (11). This is the entire provision:

A “preexisting subscription service” is a service that performs sound recordings
by means of noninteractive audio-only subscription digital audio transmissions,
which was in existence and was making such transmissions to the public for a fee
on or before July 31, 1998, and may include a limited number of sample
channels representative of the subscription service that are made available on a
nonsubscription basis in order to promote the subscription service.

* The briefs filed by SoundExchange in the two proceedings are identical, as are those filed by Sirius.
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making digital audio transmissions on or before July 31, 1998. SoundExchange argues that Sirius is a
completely different company than Muzak, the entity that is eligible for a preexisting subscription service
license.

DMX bases its eligibility on the fact that it now owns and operates the service historically known
as DMX. DMX has been continuously performing sound recordings by means of digital audio
transmission since 1986. It is not disputed that, since 1986, the business known as DMX changed
ownership and was restructured many times, including four times since 1998.

As a subsidiary of Maxide Acquisition, Inc., DMX went into bankruptcy proceedings in 2005.
The current entity operating as DMX was acquired by THP Capstar Acquisition Corp. as part of the
bankruptcy proceedings. SoundExchange was a party to those proceedings, as a creditor to DMX. The
current DMX did not assume liability for royalties owed to SoundExchange by the DMX business entity
that incurred those obligations prior to the bankruptcy proceedings. While there is agreement on that
fact, there appears to be disagreement about the nature of the interests acquired by the current entity
operating as DMX. SoundExchange states that the current business entity that is DMX, Inc. is not a
successor in interest to the business that previously operated as DMX because it acquired some but not
all of the DMX operations. DMX responds that it acquired assets sufficient to operate the DMX
subscription service. On June 3, 2005, DMX filed a Notice of Use of Sound Recordings Under Statutory
License as a preexisting subscription service, under the name THP Capstar Acquisition Corp. d/b/a DMX
Music.

C. LEGAL BACKGROUND
1. Statutory Framework: The Digital Millennium Copyright Act

The Digital Millennium Copyright Act (“DMCA”), enacted in 1998, amended the law for the
statutory license to perform sound recordings as digital audio transmissions by adding the statutory
provisions at issue here, among other changes. Pub. L. No. 105-304, 112 Stat. 2860, 2891, 2897-99 (Oct.
28, 1998). A major goal of the DMCA is to establish a market-based standard for setting royalty rates
paid to copyright owners for use of their works under the § 114 statutory license. This standard, codified
at 17 U.S.C. § 114(f)(2)(B), requires that rates and terms be set to reflect those that “would have been
negotiated in the marketplace between a willing buyer and a willing seller.” This standard must be used
to set rates for all services making digital transmissions of sound recordings under the § 114 statutory
license, except for the preexisting subscription services. Rates for the preexisting subscription services
are set based upon the statutory factors set forth at 17 U.S.C. § 801(b)(1),’ and this did not change with
the passage of the DMCA. That means that licensees operating under the statutory license as preexisting
subscription services have the right to operate under terms and rates that were first set by a Copyright

5 The current provisions of 17 U.S.C. § 801(b)(1) are a reenactment of those that were in effect in 1998.
The Copyright Royalty and Distribution Reform Act of 2004 completely revised Chapter 8 of title 17, United States
Code. Pub. L. No. 108-419, 118 Stat. 2341 (2004). There are only minor differences between the language that was
in effect for that provision in 1998 and what is currently in effect. The provisions of 17 U.S.C. § 802(b)(1) that were
in effect in 1998 are contained in the Copyright Act of 1976, Pub. L. No. 94-553, 90 Stat. 2541, 2594 (1976), as
amended by the Digital Performance Right in Sound Recordings Act of 1995, Pub. L. No. 104-39, 109 Stat. 336,
348 (1995); Copyright Technical Amendments, Pub. L. No. 105-80, 111 Stat. 1529, 1533 (1997) and the Digital
Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860, 2902 (1998).
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Arbitration Royalty Panel (CARP)® in May of 1998, and readjusted in July of 2003,” in accordance with
the § 801(b)(1) standard. Thus, it becomes important to determine which services qualify as a preexisting
subscription service.

While the statute does not specifically identify which services meet the statutory definition of a
preexisting subscription service, the DMCA conference report states very specifically that there are three
services that satisfy the definition of a preexisting subscription service and identifies each service by
name several times throughout the report. H.R. Conf. Rep. No. 105-796, at 80-81 and 89 (1998). At one
place, the report states:

There was [sic] only three such services that exist: DMX (operated by TCI
Music), Music Choice (operated by Digital Cable Radio Associates), and
the DiSH Network (operated by Muzak). As of July 31, 1998, DMX and
Music Choice made transmissions via both cable and satellite media; the
DiSH Network was available only via satellite.

Id. at 81.

And again, in its comments about the procedures in 17 U.S.C. § 114(f)(1) for determining reasonable
rates and terms for the preexisting services, the conference report identifies each service that qualifies as
a preexisting service:

The conferees note that this subsection applies only to the three services
considered preexisting subscription services, DMX, Music Choice and the
DiSH Network, and the two services considered preexisting satellite digital
audio radio services, CD Radio and American Mobile Radio Corporation.

6 As part of the changes made by the Copyright Royalty and Distribution Reform Act of 2004, the Board,
which referred the question to the Register under consideration here, replaced the CARP system that had been
established in 1993 with the passage of the Copyright Royalty Tribunal Reform Act of 1993, Pub. L. No. 103-198,

107 Stat. 2304.

7 In 1995, Congress established the digital performance right for sound recordings subject to certain
limitations including a statutory license. Digital Performance Right in Sound Recordings Act of 1995 (“DPRSRA™),
Pub. L. No. 104-39, 109 Stat. 336 (1995). A subscription digital audio service could operate under the statutory
license to publicly perform sound recordings by means of a digital audio transmission. provided that the service
satisfied certain conditions. One of the conditions was to pay a royalty that would be determined by a CARP with
reference to four objectives set forth at 17 U.S.C. § 801(b)(1). The initial rate setting proceeding began in 1996,
early in the history of services making digital audio transmissions. The entities that participated in the proceedings
as services making digital audio transmissions were Muzak, Digital Cable Radio Associates (operating under the
trade name Music Choice) and DMX, Inc. (which merged into TCI Music, Inc. during the proceeding). See
Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings, 63 Fed. Reg.
25,394 (May 8, 1998). In that proceeding, the CARP ultimately concluded that, at that time in the development of
those types of services, it set a low rate favoring the license holders “because a rate set toward the high end would
thwart the statutory objectives under current market conditions. The CARP expressly noted that a future CARP may
reach an entirely different result based on the then-current economic state of the industry and new information on the
Services’ impact on the marketplace.” Id. at 25,405. These rates and terms were adjusted in 2003 in accordance
with an agreement negotiated by the interested parties. See 68 Fed. Reg. 4744 (January 30, 2003) and 68 Fed. Reg.
39,837 (July 3, 2003).



Id. at 85. See also id at 89.® (final recitation of names of preexisting services as part of discussion in the
section discussing the definition of the term, preexisting subscription service).

The DMCA conference report also discusses the reasons why Congress decided not to subject
these preexisting services to the new rate setting standard or impose additional limitations on their
transmissions. Specifically, the conference report states that the rationale for its grandfathering
provisions is to “prevent disruption of the existing operations by such services,” and it explains that the
grandfathering provisions for preexisting satellite digital audio radio services and their “historical
operations” have a similar rationale. Id. at 81. The report also explains that a preexisting service does
not lose its designation as such in the event the service decides to utilize a new transmission medium,
provided that the subscription transmissions are similar. In explaining this nuance, the conference report
states:

In grandfathering these services, the conferee’s objective was to limit the
grandfather to their existing services in the same transmission medium and
to any new services in a new transmission medium where only
transmissions similar to their existing service are provided. Thus, ifa cable
subscription music service making transmission on July 31, 1998, were to
offer the same music service through the Internet, then such Internet service
would be considered part of a preexisting subscription service.

If, however, a subscription service making transmissions on July 31, 1998,
were to offer a new service either in the same or new transmission medium
by taking advantage [sic] of the capabilities of that medium, such new
service would not qualify as a preexisting subscription service. For
example, a service that offers video programming, such as advertising or
other content, would not qualify as a preexisting service, provided that the
video programming is not merely information about the service itself, the
sound recordings being transmitted, the featured artists, composers or
songwriters, or an advertisement to purchase the sound recording
transmitted.
Id at 89.°

Thus, it is clear why a service would seek to be classified as a preexisting subscription service
for purposes of §114. A designation as a preexisting subscription service means that the service will pay
royalty fees that are set according to a standard that may result in below market rates and it has the added
benefit that the service can make its offerings of subscription transmissions in a new medium without
losing the its status as a preexisting service. The legislative history construing the statutory framework
that provides for these services also makes clear that these benefits are limited to only a handful of

% The language used here also appears in an earlier congressional report on the DMCA. Section-by-
Section Analysis of H.R. 2281 as Passed by the United States House of Representatives on August 4, 1998. House
Comm. on the Judiciary, 105™ Congress, at 60 [Comm. Print 1998].

° Id.



services that were in operation on July 31,1998.'°
2. Summary of the Parties’ Legal Arguments
a. SoundExchange Legal Arguments

Statutory Language. SoundExchange argues that neither DMX nor Sirius is eligible for a
statutory license for preexisting subscription services because they do not satisfy the statutory
requirements for preexisting subscription services. SoundExchange argues that the statutory license for
preexisting subscription services is limited to “business entities which were ‘in existence and ...making
[digital audio] transmissions to the public for a fee on or before July 31, 1998,” 17 U.S.C. § 114()(11)
and are specifically named” in the DMCA’s legislative history. Initial Brief of SoundExchange
Addressing the Question Referred to the Register Concerning the Universe of Services Eligible for the
Preexisting Subscription Service Compulsory License (“SoundExchange Brief”’), at 2. It states that the
definition of preexisting subscription services “speaks of a service as something that is in existence and
making transmissions as of July 31, 1998.” Id. at 11. SoundExchange also argues that the language of
the statutory definition should be interpreted so that an “entity” is a preexisting subscription service,
citing as evidence, 17 U.S.C. § 114(e)(1) and (2), which provides authority for parties to negotiate.
SoundExchange argues that § 114(e) read in conjunction with the definition at § 114(j)(11) makes it clear
that preexisting services are the business entities identified in the legislative history.

Legislative History. SoundExchange argues that the statutory license for preexisting subscription
services was created solely for the entities identified in the legislative history and “solely for the purpose
of preserving their business expectancy of operating under the legal standard for setting rates and terms
that existed prior to the DMCA.” Id. In support, SoundExchange quotes the conference report language
that states the purpose of the exemptions is to “prevent disruption of existing operations by such
services.” Id. at 2,13. SoundExchange contends that Congress intended to benefit those companies that
had made a substantial prior investment in digital audio transmission services in reliance on the
preexisting rate standard and were in fact making such transmissions. SoundExchange Brief, at 3.
SoundExchange states that the conference report establishes a requirement that there are only three
entities qualified to be preexisting subscription services and the three must be limited to those
specifically identified by name.

SoundExchange alleges that once the business expectancy of the entity identified in the
legislative history is “extinguished,” the statutory license ceases to exist. Id. at 4 and 11. It objects to
any subsequent entity benefitting from the grandfathering provision as creating a “freely alienable
property right to the predecessor legal regime for new market entrants,” which, SoundExchange
maintains, Congress did not intend. 7d.

Principle of Narrow Construction. In additional arguments, SoundExchange cautions that the
Register should adhere to the principle that, since statutory licenses are derogations of the rights of
copyright owners, they must be construed as narrowly as possible, both in the scope of the license and
the eligibility criteria. Id. at 14. In light of this principle, SoundExchange advocates that these statutory
licenses should be interpreted narrowly to “restrict the perpetuation or expansion” of the preexisting
subscription services statutory licenses. /d. at 15. SoundExchange points out that the grandfathering
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provision is a deep government intrusion into the market place that is potentially discriminatory and that,
in the past, the Register herself expressed a preference for parity among statutory licensees. Id. at 15.
SoundExchange also draws attention to that fact that, aside from the statutory license context, it is a
general principle of law that grandfathering provisions should be construed strictly and narrowly. Id. In
support of those principles, SoundExchange reminds the Copyright Office of a precedent in which it
adhered to those principles of narrowly and strictly construing grandfathering provisions. Id. at 17, citing
Compulsory License for Cable Systems, 49 Fed. Reg. 14,944 (April 16, 1984).

Third Party Transfer of Statutory Licenses. SoundExchange also argued that statutory licenses
are subject to the same restrictions that generally apply against transferability of non-exclusive copyright
licenses, citing authorities in support of that principle. Zd. at 19. SoundExchange also cites Harris v.
Emus Records Corp., 734 F.2d 1329, 1333 (9" Cir. 1984) in which, SoundExchange alleges, the United
States Court of Appeals for the Ninth Circuit established that the same principles apply to statutory
licenses as to voluntary licenses. Id.

Based on the foregoing considerations, SoundExchange alleges that Sirius and DMX are not
eligible for a statutory license as preexisting subscription services since they are not entities that were in
existence and making digital audio transmissions on or before July 31, 1998. SoundExchange asserts
that neither one is identified in the legislative history naming entities that are preexisting subscription
services. SoundExchange maintains that Sirius is a completely different company than Muzak, the entity
identified as a preexisting subscription service. SoundExchange also rejects DMX’s claim to eligibility
for a statutory license for preexisting services on the basis that, following bankruptcy proceedings for the
previous entity operating the DMX preexisting subscription service, THP Capstar did not acquire
sufficient assets to be a party in interest that is eligible for the statutory license. SoundExchange
concedes that a company does not lose its eligibility for a statutory license merely because it changes its
name. Id., atn. 6.

b. Sirius

Statutory Language. Sirius argues that it is eligible for a statutory license as a preexisting
subscription services because it is performing sound recordings by digital audio transmission for the
DiSH Network which is the preexisting subscription service that was in existence on July 31, 1998.

Sirius bases its eligibility on the reference in the legislative history to the DiSH Network as a preexisting
subscription service and contends “that Congress intended status as a [preexisting subscription service] to
flow directly from the fact that the programming is transmitted over the DiSH Network.” Memorandum
of Sirius Satellite Radio Inc. Concerning Eligibility for Status as a “Preexisting Subscription Service,” at
4, Sirius maintains that, as long as the preexisting subscription service has continued to be DiSH
Network, any business entity that provides transmission consistent with the statutory requirements is
eligible for the license. Sirius alleges that the definition of preexisting subscription service only requires
that the service, not the business entity, be in existence and operating at that time. Sirius points out that
to constrain the DiSH Network to rely solely on Muzak is illogical since that ignores the fact that DiSH
Network has no control over Muzak’s business and would be unable to control important aspects of its
service, such as the quality or nature of the content. Sirius maintains that there is nothing in the statute or
legislative history to indicate that DiSH Network was not free to substitute a different transmitting entity.
That would be commercially unreasonable and unfair to DiSH Network.

Legislative History. Sirius further argues that the legislative history is not pertinent since the



statute is clear on its face and there is no need to resort to legislative history to interpret the plain
meaning of the statute. Nevertheless, Sirius also argues that the legislative history does not support
SoundExchange’s interpretation but, rather, emphasizes that the beneficiary of the grandfathering
provision is the service, not the business entity.

Principle of Narrow Construction. Sirius rejects as irrelevant SoundExchange’s reliance on
statutory canons regarding the interpretation of grandfather clauses, arguing that the concept of a
grandfather clause is irrelevant here since Congress has identified the eligible entities. Sirius states that
Congress’ goal is to protect the status of preexisting subscription services. Also, in rebuttal, Sirius cites
instances in which courts have rejected the canons cited by SoundExchange and instances in which
courts have decided that such clauses must be broadly construed, contrary to SoundExchange’s assertion
that they must be narrowly construed. Reply Memorandum of Sirius Satellite Radio Inc. Concerning
Eligibility for Status as A “Preexisting Subscription Service,” (“Sirius Reply”), at 7-8.

Sirius states that SoundExchange’s reliance on the Register’s 1984 cable compulsory license
decision is irrelevant. In support of that position, Sirius argues that what was at issue in that cable
compulsory licensing proceeding was a question of which rate to apply when a distant signal equivalent
that was not grandfathered was substituted for a signal that was grandfathered, for which the Copyright
Office relied on a determination previously made by the Copyright Royalty Tribunal, an organization that
became defunct in 1993 and was replaced with the CARP system. Sirius states that the issue stands
rather for the proposition that, in matters where the Tribunal had authority to regulate, the Register must
give effect to the unambiguously expressed intent of the Tribunal.

Sirius dismisses SoundExchange’s assertion that it is a fundamental principle that statutory
licenses, as derogations of the rights of copyright owners, must be construed as narrowly as possible.
Sirius rebuts that statement by pointing out that the statutory license for preexisting statutory licenses is,
itself, a narrowly carved out performance right which is subject to many exceptions and limitations.
Therefore, copyright owners, themselves, have very narrow and limited rights with regard to the statutory
license to public performances of sound recordings. Therefore, Sirius reasons, it is the sound recording
right itself that should be narrowly construed, not the restrictions in 17 U.S.C. § 114.

Past Practices. Sirius asserts that SoundExchange has acquiesced, by accepting royalty
payments since 2004, in Sirius’ having a statutory license for preexisting subscription services. Sirius
maintains that, if it did not qualify for that statutory license, it was not obligated to pay any royalties
since there is no fee established for new subscription services that provide audio programming bundled
with cable or satellite services. Sirius also points out that SoundExchange received adequate notice to
object to Sirius’ eligibility prior to these proceedings because, in addition to receiving royalty payments,
Sirius filed an Amended Notice of Use of Sound Recordings Under Statutory License, on May 18, 2004.

¢. DMX

Statutory Construction. DMX argues in response that it is eligible for a statutory license for
preexisting subscription services based on the plain language of the statute. It rejects SoundExchange’s
“conflation of a service and the legal entity that operates it.” DMX Memorandum of Law on Novel,
Material Question of Substantive Law Concerning the Preexisting Subscription Service Compulsory
License (“DMX Memorandum "), at 9. DMX points out that there are no requirements in the statute
regarding ownership or restrictions on changes of control.



DMX states that § 114(d)(2)(B) is drafted to identify specific services that were in existence and
operating on July 31, 1998, not to identify particular business entities that control those services. DMX
cites several principles of statutory construction in support of its argument that the terms “entity” and
“entities” should be interpreted as having separate meanings from the terms “service” and “services”
where they appear in the statutory text. To illustrate this point, DMX cites examples that include: (a) §
114(d)(2)(C)(iv) (“the transmitting entity does not knowingly perform the sound recording, as part of a
service that offers ... or a particular product or service advertised by the transmitting entity™), (b) §
114(d)(2)(C)(ix) (“the transmitting entity identifies in textual data the sound recording during, but not
before, the time it is performed, including the title ... in a manner to permit it to be displayed to the
transmission recipient by the device or technology intended for receiving the service provided by the
transmitting entity”), (c) § 114(h)(1) (“If the copyright owner of a sound recording licenses an affiliated
entity the right to publicly perform a sound recording by means of a digital audio transmission under §
106(6), the copyright owner shall make [it] available ... to all bona fide entities that offer similar
services”), (d) § 114(3)(6) (referring to transmissions made as “part of a service”) and (e) § 114G)(7) (“If
an entity offers both interactive and noninteractive services™). Id. at 8.

In support of its interpretation that, if Congress had meant to limit the statutory license available
under § 114(d)(2)(B) to specific business entities, rather than to subscription services, it could and would
have drafted the statute accordingly. DMX cites well established principles of statutory construction in
both its initial and reply briefs:

SoundExchange’s proffered interpretation of Section 114 thus violates the
fundamental precept of statutory construction that requires interpretation
of each provision in a section in such a way as to produce a harmonious
whole. See, e.g., Hammontree v. NLRB, 925 F.2d 1486, 1496 (D.C. Cir.
1991) (“Established and familiar principles of statutory construction favor
this latter interpretation ... for courts are obligated to construe statutes
harmoniously whenever possible.”) (citation omitted). [SoundExchange’s
argument] also contravenes the equally fundamental interpretive principle
that when a statute uses two different terms, Congress must have intended
that two different meanings attach thereto. See, e.g., American Portland
Cement Alliance v. EPA, 101 F.3d 772, 775 (D.C. Cir. 1996).

DMX Memorandum, at 8-9.

The Supreme Court repeatedly has rejected arguments such as the one
advanced by SoundExchange here that different terms used in the same
statute should be presumed to have the same meaning. See, e.g., Sosa v.
Alvarez-Machain, 542 U.S. 692, 711 n. 9 (2004) (“[W]hen the legislature
uses certain language in one part of the statute and different language in
another, the court assumes different meanings were intended.”) (citation
omitted); Russello v. United States, 464 U.S. 16, 23 (1983) (“We refrain
from concluding here that the differing language in the two subsections has
the same meaning in each. We would not presume to ascribe this
difference to a simple mistake in draftsmanship.”). ... The distinct language
used by Congress is presumed to have been purposeful and is to be
accorded appropriate deference. See, e.g., Barnhart v. Sigmon Coal Co.,



534 U.S. 438, 452 (2002) (“[I]t is a general principle of statutory
construction that when Congress includes particular language in one section
of a statute but omits it in another section of the same Act, it is generally
presumed that Congress acts intentionally and purposely in the disparate
inclusion or exclusion.”) (internal quotation omitted); see also United
States v. Labonte, 520 U.S. 751, 757 (1997) (“We do not start from the
premise that this language is imprecise. Instead, we assume that in drafting
this legislation, Congress said what it meant.”)

DMX; Inc.’s Reply Memorandum of Law on Novel, Material Question of Substantive Law Concerning the
Preexisting Subscription Service Compulsory License (“DMX Reply Brief”), at 4.

Legislative History. DMX argues that there is no need to rely on the legislative history when the
plain meaning of the statute is clear on its face. It rejects SoundExchange’s interpretation of the
legislative history, arguing instead for its own interpretation that, because the DMX subscription service
is repeatedly named in the grandfathering provisions, it is the beneficiary of the exemption. DMX states
that, like the statute, the legislative history treats a service as something offered or operated by an entity,
rather than as a service being a particular business entity, citing H.R. Conf. Rep. No. 105-796, at 89.

Principle of Narrow Construction. DMX rejects SoundExchange’s reliance on a Copyright
Office interpretation of the compulsory copyright license for cable systems that involved a
grandfathering issue. DMX states that, “Just as the grandfathering provision at issue in the cable
compulsory license regulation applied to signals rather than to [cable] systems, the grandfathering
provision at issue here applies to services, not to the companies that operate them.” Id.

Past Practices & Bankruptcy Proceedings. DMX points out that SoundExchange did not object
to the reorganized business entities that held a preexisting subscription service statutory license to
operate as DMX until recently, after DMX went through bankruptcy proceedings. DMX argues that
SoundExchange is now acting contrary to its own past practice of acquiescing to the repeated, historical
changes in ownership of the DMX preexisting subscription service. DMX alleges that SoundExchange is
challenging DMX’s right to a preexisting subscription service license to retaliate because the business
currently controlling DMX did not take on the liability for royalty payments owed SoundExchange prior
to the bankruptcy proceedings. DMX rejects SoundExchange’s contention that DMX is not eligible for
the preexisting subscription service statutory license because DMX did not acquire a statutory license
from the former DMX in the bankruptcy proceedings. DMX points out that the CRB previously
recognized that its eligibility for that license derives directly from the Copyright Act, referencing
Procedural Regulations for the Copyright Royalty Board, 70 Fed. Reg. 30,901 (May 31, 2005)
(“Statutory licenses ... enable a person to use copyrighted materials unilaterally, without contractual
permission of the owners of the materials; so long as the user complies with applicable reporting and
royalty payment obligations, such uses are not infringements of the owners’ copyright.”). Id. at 10.
DMX rebutted SoundExchange assertions that DMX is not eligible for the preexisting subscription
service statutory license as a result of the bankruptcy proceedings. Id. at 9-11. DMX Reply Brief, at 7.
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III. LEGAL ANALYSIS

Statutory Language. Section 114 provides a statutory license to perform a sound recording
publicly by means of a digital audio transmission. A major function of the language of § 114 is to
identify the types of transmissions that fall within the scope of the license and the limitations on those
transmissions, and to distinguish between the services that may utilize the license. To clarify the
meaning of the terms used to identify these transmissions and the services, § 114 includes a number of
definitions, including the definition for a “preexisting subscription service,” at §114()(11).

The definition of a preexisting service specifies that in order for a service to qualify as a
preexisting subscription service, the service must have been in existence and making transmissions of
noninteractive audio-only subscription digital audio transmissions to the public for a fee on or before
July 31, 1998. The current controversy surrounding the definition of a “preexisting subscription service”
hinges on whether the service is a business entity which was offering music on a subscription basis on or
before July 31, 1998, or whether the term merely refers to the use being made of the sound recordings
during this time period.

DMX maintains that the term “service,” as used throughout § 114, does not extend to the
business entity operating the preexisting subscription service but rather is a reference to the use of the
music offered by DMX on or before July, 31,1998. Sirius takes a similar position, maintaining that the
service, not the business entity, must have been in existence and operating at that time. SoundExchange,
on the other hand, infers that the term” service” must refer to a specific business entity operating a digital
music service because a service defined only by its use of sound recordings could not satisfy the
requirement that the service was making transmissions on or before July 31, 1998.

In disputing SoundExchange’s interpretation, DMX examines other provisions in § 114 to
determine how these terms are used, citing, for example, §§ 114(d)(2)(C)(iv) and (d)(2)(C)(ix), which
uses the terms “transmitting entity” and “service” in the same paragraph. It also notes that the statute
makes clear that an entity can offer more than one type of service, citing to the definition of an
“Interactive service,”at § 114(j)(7) (noting that an entity can offer both an interactive and a
noninteractive service) and to the section on licensing to affiliates at §114(h). DMX maintains that under
the rules of statutory construction use of these words in the same paragraph would necessarily mean that
they are not one and the same.

However, § 114 is not a model of clarity or consistency and it is instructive to look closer at the
use of the terms and examine further usages in §114. For example, §114(d)(2)(c) discusses the
limitations on the transmissions made by two types of services, a new subscription service and a
preexisting subscription service using a new medium for transmissions. In describing these limitations,
the statute arguably uses the term “transmitting entity” as a generic term applicable to both types of
services when discussing what these services cannot do when making the transmissions. But this
interpretation is tenuous, especially in light of § 114(d)(2)(C)(iv), without further support in the statute of
the dual nature of the term “service.”

A more compelling argument for an interpretation that “service” means the “business entity”
making the subscription transmissions can be made based upon an analysis of the sections that set forth
the procedures for establishing rates and terms for the subscription transmissions. Section 114(¢)
specifically authorizes copyright owners of sound recordings and the entities performing the sound
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recordings to negotiate the rates and terms for use of the sound recordings under § 114. Again, use of the
term “entity” appears to be used to encompass all entities that may operate under the statutory license and
as DMX points out there is nothing in this section that would equate an “entity” with a “service.”
However, § 114(e) must be read in conjunction with §§ 114(f)(1) and (2), where it is necessary to
distinguish among the “entities” for purposes of setting rates and terms because different standards are
used to set rates for different “services.”

Section 114(f)(1) sets forth the procedures for setting rates and terms for the preexisting
subscription services and preexisting satellite digital audio radio services. It provides a negotiation
period to allow the copyright owners of the sound recordings and the licensees to reach an agreement on
the rates and terms rather than engage in a more formal hearing process. Moreover, it specifically names
in the last sentence of this section the preexisting services and the preexisting satellite digital audio radio
services as the entities authorized under §114(e) to participate in this process. It reads as follows: “Any
copyright owners of sound recordings, preexisting subscription services, or preexisting satellite digital
audio radio services may submit to the Copyright Royalty Judges licenses covering such subscription
transmissions with respect to such sound recordings.” The identification of the preexisting subscription
services as entities authorized to engage in the negotiations of the rates for the transmissions made by
these services supports an interpretation in this context that the use of the term preexisting subscription
service refers to the business entity that operates under the license and pays the royalty fees for the
transmissions it makes.

Section 114(c)(3) also supports the interpretation. It discusses the circumstances under which an
interactive service shall be granted an exclusive license for the public performance of a sound recording
by means of a digital audio transmission. If the term “interactive service” as used in this context was
limited only to the use of the sound recordings in such a way as to deliver the work on request to a
recipient, then the sentence would have no meaning, since it is a business entity and not the service itself
that must secure the license in order to offer the service.

At the end of this analysis, we recognize that both DMX and Sound Exchange offer plausible
interpretations of the term “preexisting subscription service,” and each finds support to some extent for
its interpretation in the statutory language. Since a clear meaning for the term “preexisting subscription
service” cannot be discerned by analyzing the use of the term in the statute, it is necessary to turn to the
legislative history to inform the decision.

Legislative History. The legislative history is pertinent because it specifically identifies the
entities upon which Congress confers the status, and because it explains the rationale for making this
distinction among the services. As previously quoted, the Conference Report identifies DMX (operated
by TCI Music), Music Choice (operated by Digital Cable Radio Associates and the DiSH Network
(operated by Muzak), as the only three preexisting subscription services. Conf. Report at 81. While this
information is helpful, it goes no farther than to name the entities that were in existence and making
transmissions on or before July 31, 1998.

A more fruitful line of inquiry focuses on the reason why Congress chose to grandfather these
three services as preexisting subscription services. On this point, the conference report states that:

In grandfathering these services, the conferees’ [sic] objective was to limit
the grandfather to their existing services in the same transmission medium
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and to any new services in a new transmission medium where only
transmissions similar to their existing service are provided.
Id. at 89.

While it would appear from this excerpt that Congress’s purpose in grandfathering these services was to
preserve a particular program offering, it was not its only purpose or even necessarily its major goal.

The Conference Report also makes clear that Congress distinguished between preexisting
subscription services and new subscription services as a way to prevent disruption of the existing
operations of the services that were in existence and operating before July 31, 1998. Id. at 81. It
understood that the entities so designated as preexisting had invested a great deal of resources into
developing their services under the terms established in 1995 as part of the Digital Performance Right in
Sound Recording Act of 1995, and that those services deserved to develop their businesses accordingly.
While DMX and Sirius would like to interpret the reference to “existing operations” as meaning only the
offerings made by these named services before the cut-off date, the legislative history does not support
that interpretation when these statements are read in context with the explanations for why Congress also
grandfathered two other entities as preexisting satellite digital audio services, identified as CD Radio and
American Mobile Radio Corporation.

First, the legislative history makes it clear that the two named preexisting satellite digital audio
services are the business entities that purchased the FCC licenses to develop the satellite systems which
they used to offer their subscription services. And second, the existing operations that Congress meant to
protect included the development of the satellite systems over which these services were to operate and
not just the day-to-day operations involved in making the music available to the subscriber. Had
Congress been interested in only protecting the use of the music, then it would have not expressed its
concerns about disrupting business plans to build facilities over which these services were to be
offered."

In construing the statutory language together with the legislative history, the logical conclusion is
that Congress did use the term “service” to mean both the program offerings made on a subscription basis
to the public and the business entity that secures the license to make the subscription transmissions.
Although DMX contends that it would be difficult to determine whether a specific use of the term
“preexisting subscription service” relates to the business entity or the use of the sound recordings by that
entity, DMX Reply Brief at 6, that is not a reason to reject the conclusion. While usage of the term
“preexisting subscription service” is ambiguous in some instances, its use to identify who receives the
benefits of the designation and has the authority to operate under the statutory license and enter into
negotiations to set rates and terms can only be read as referring to the business entity identified as the
preexisting subscription service. To do otherwise would be to create confusion as to what entity had the
right to participate in the rate setting process. Moreover, this approach closely adheres to the principles
that support the adoption of a grandfather provision as explained more fully below.

Y See Determination of Reasonable Rates and Terms for the Digital Performance of Sound Recordings, 63
Fed. Reg. 25,394 (May 8, 1998). In that proceeding, the CARP ultimately concluded that, at that time in the
development of those types of services, it set a low rate favoring the license holders “because a rate set toward the
high end would thwart the statutory objectives under current market conditions.”
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Principle of Narrow Construction. Grandfathering provisions are frequently included in statutes
to ensure continuity and to reward the investment and efforts of those who were the first to take on the
struggles and risks of novel enterprises or methods. Moreover, as was stated in the arguments, it is a well
established canon of statutory interpretation that grandfather provisions are to be narrowly interpreted
See United States v. Allan Drug Corporation, 357 F.2d 713 (10® Cir. 1966) (noting that grandfather
clause exemption must be construed strictly against one who invokes it).

Thus, based upon these principles of statutory construction and the explanations offered in the
legislative history for the adoption of the grandfathered services, the better reading of the statute is that
the preexisting services must be limited to the three named entities in the Conference Report, i.e., DMX
(operated by TCI Music), Music Choice (operated by Digital Cable Radio Associates), and the DiSH
Network (operated by Muzak) that were in existence and making transmissions of sound recordings by
means of noninteractive audio-only subscription digital transmissions on or before July 31, 1998.

The question remains, however, whether the designation applies to the type of offerings made by
the service or the business entity operating at the relevant time. As discussed previously, we conclude
that the beneficiary of the grandfather provision should be the business entity that was providing the
service at the time. While there is a debate among the parties as to whether DMX today is the same
business entity as it was in 1998, the Office declines to reach this question because it would involve the
interpretation of facts that go beyond the scope of this inquiry.

On the other hand, it is appropriate for the Office to consider whether for purposes of § 114
Sirius can provide the same type of music service that Muzak offered in 1998 through DiSH Network.
The answer to this inquiry hinges on the status of DiSH Network and whether it or the music service
content provider offered over its network is the beneficiary of the grandfather provision. On this point,
Sirius concedes that DiSH Network is a satellite television service which, in 1998, sought out a music
service provider to supply the audio music channels. It also notes that the §114 statutory license covers
only audio services and that the royalty fees are calculated based on the revenues associated with the
provision of the sound recordings and not the revenues generated by DiSH Network. We also note that
DiSH Network is the apparent beneficiary of the exemption in § 114(d)(1)(C)(iii) which allows a direct
broadcast satellite service provider to retransmit to the listener noninteractive music programming
provided by a licensed source. Yet in spite of these facts, Sirius maintains that DiSH Network is the
preexisting subscription service because it was specifically named in the legislative history, or
alternatively, that Sirius itself is the beneficiary of the designation as a preexisting service through
DiSH, because it is the provider of music services over the DiSH Network.

While it is clear that DiSH is identified in the legislative history as the preexisting service, often
without any reference to Muzak as the provider of the audio channels carried over the DiSH network, the
DiSH Network standing alone cannot be viewed as the preexisting service, nor does it have a need to be
designated as such because of the exemption it enjoys under § 114(d)(1)(C)(iii). Section 114 involves
the licensing of the public performance right to make digital transmissions of sound recordings. In 1998,
the service making these transmissions over the DiSH Network was Muzak. Thus, it was Muzak that
made the transmissions under the §114 statutory license and it was Muzak that incurred the obligation to
pay the royalties. Because DiSH itself did not operate under the §114 statutory license, it makes no sense
for it alone to be considered the preexisting service. Thus, the reference to DiSH Network in the
legislative history is best interpreted as including the actual music service that did offer subscription
transmissions of sound recordings over the DiSH Network at that time, i.e., Muzak.
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Moreover, to allow Sirius to step into the shoes of Muzak and offer the same type of subscription
transmissions is inconsistent with a narrow construction of the grandfather provision. As stated earlier,
the purpose of the grandfather provision was to prevent the disruption of existing operations which, in
this case, was the offering of music channels supplied by Muzak. Muzak was the pioneer music service
that incurred both the benefits and risks that came with its investment, and one such benefit was its status
as a preexisting subscription service so long as it provided its music offerings over the DiSH Network.
Sirius, however, cannot assume the benefits of the preexisting subscription service designation when it
did not offer a subscription service during the industry’s nascent years.

Third Party Transfer of Statutory Licenses. SoundExchange’s arguments that Sirius and DMX
are not entitled to assume the benefits of the statutory licenses held by Muzak and the previous business
entity known as DMX is based, in part, on its theory that those previous business entities were barred
from transferring their licenses due to restrictions similar to those against the transferability of non-
exclusive copyright licenses. In support, SoundExchange cites Harris v. Emus Records Corp., 734 F.2d
1329, 1333 (9® Cir. 1984). That authority is not persuasive on this point because the U.S. Court of
Appeals for the Ninth Circuit stated that it did not reach the issue of whether the license at issue was
compulsory. Id. at 1333.

Statutory licenses are freely available to all potential users without consent from copyright
owners or other licensees, provided that the user adheres to the regulations governing the statutory
license, including all reporting requirements and royalty payment obligations.

Past Practices and Bankruptcy. Issues relating to whether the parties had sufficient notice to be
deemed to have acquiesced in matters now being challenged are beyond the question referred and are for
the CRB’s determination. The same is true with regard to the impact that bankruptcy proceedings may
have on the outcome of its proceedings.

Conclusion. The Copyright Royalty Board referred a novel question of law to the Register which
asked: “Is the universe of preexisting subscription services, [as defined by § 114(j)(11)], limited by law
to only Muzak (provided over the DiSH Network), Music Choice, and DMX?” Before answering this
question, the Office contemplated what Congress meant by the term “preexisting subscription service,”
because there was a controversy over whether the term applied to the use of the sound recording, or the
business entity that operated under the § 114 statutory license. Ultimately, the Office discerned that the
term is used in the statute in both manners. A preexisting subscription service is used in § 114
sometimes to refer to the aggregate of the subscription transmissions that were made by the entities
identified in the legislative history, and sometimes to identify the business entities operating under the
statutory license on or before July 31, 1998, and that have the authority to negotiate rates and terms for
use of the license. Whether Congress intended this outcome is unclear, but the Office’s interpretation
offers a workable reading of the statute and the legislative intent.
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Nevertheless, for purposes of the question posed by the Board, the determination that the term
refers to the business entities in existence and making subscription transmissions on or before
July 31,1998, appears to be the more appropriate reading of the term “preexisting subscription service”
for purposes of determining whether an entity can operate under the statutory license as a preexisting
subscription service and participate in the rate setting process. Moreover, in light of Congress’s decision
to identify specific entities as being preexisting subscription services, it appears Congress meant to limit
preexisting subscription service status to the three entities identified by the Board.

October 20, 2006

%CUWM @MJ

Marybefﬁeters,
Register'of Copyrights
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DIGITAL CABLE RADIO ASSOCIATES, L.P. ("DCR"), a Delaware Limited
Partnership with offices at 2200 Byberry Road, Hathoro, pennsylvania 19040 and
SONY MUSIC ENTERTAINMENT INC. ("SONY"), a Delaware Corporation with
offices at 550 Madison Avenus, New York, NY 10022,

- r
License Agreement made this ﬂf ? day of 'jAngr_wgll, 1993 by and between

WHEREAS DCR is engaged in the business of providing a subscription, satellite
and after-satellite delivered, non-broadeast, multi-channel, digital, audio
programming service for cable television subscribers (the "Service”);

WHEREAS, on the date hereof, Sony Digital Radio Inc., an Affiliate of SONY, as a
joint venture partner with Warmer Music DCRInc., a subsidiary of Warner Music
Group (such joint venture is referred to herein as "S/W") has purchased from
Jerrold DC Radio, Inc. ("Jerroid"), one of the general partners of the General
Partner (as defined below) of DCR, 26-1/3 Class A Units and 104,2754 Class B
Units of Digital Cable Radio Associates, the sole general partner of DCR (the
“General Partner™) (the "Transaction™);

WHEREAS, but for the parties’ agreement to enter into this License
Agreement, S/W would not be willing to purchase and Jerrold would not be willing
to sell, the partnership interests in the General Partner referred to in the preceding
WHEREAS clause; and

WHEREAS, DCR desires to publicly perform the sound recordings Controlled
by SONY and its affiliated record companies via the Service;

NOW, THEREFORE, in consideration of the mutual covenants and
agreements set forth herein and for good and valuable consideration, the receipt
and adequacy of which is hereby acknowledged, the parties hereto, intending to be
legally bound, agree as follows: '

1. Definitions

{a) "SONY Recording” means a sound recording that (i) embodies a
single musical composition, (i) at the time DCR desires to publicly perform it, has
been commercially released and (i) is Controlled by SONY or an Affiliate, DCR will
use commercially reasonable efforts to cooperate with SONY so as not to interfere
with SONY's marketing and release plans, of which DCR is aware, for any SONY
Recordings. .
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(b)  “Affiliate" means, with respect to any individual or entity,
another individual or entity Controlled by, Controlting, or under commen Control
with such individual or entity. Promptly following the execution of this agreement,
SONY will furnish to DCR a list of SONY's record company Affiliates and will
update such list as appropriate. Any inadvertent failure or inadvertent inaccuracy
in connection with the preceding sentence shall not be a breach of this agreement
by SONY.

t

{c) "Control” means the ability {i) to direct ar materially affect the
management and policies of an entity, whether through ownership of voting
securities, by contract or otherwise, or (i) with respect to sound recordings, 10
direct their uses or dispositions.

{d) "Tarritory” means those areas which can receive the satellite
transmission of the Service. Outside United States of America, its territories and
possessions, DCR must, 10 the extent required by law, obtain and pay for public
performance licenses for SONY Recordings in addition t0 its obligations hereunder.

(@) "Term" of this agreement shall commence and become
effective as of the date hereof and continue until March 1, 2016, and, thereafter,
shall continue for two successive ten-year periods unless (i) either party notifies
the other to the contrary at least six months prior to the end of the then current
period of the Term, or (i) if prior to the end of the then current period of the Term.
DCR shall be liquidated and its operations terminated as a going concern.
Notwithstanding the foregoing, at the sole option of DCR, the Term shall terminate
prior to the expiration of the then current period of the Term if any of the following
shall occur: (i) §/W or its Affiliates, as the case may he, shall either {x} fail to fund
the full amount of its pro-rata share of the $20,000,000.00 "Additional Capital
Contribution” required pursuant 1o Section 3.4(a) of the General Partnership
Agreement under the Transaction as amended by the Second Amendment thereto
(the "General Partnership Agreement") or {y) breach the provisions of Section
7.4(a) of the General Partnership Agreement and, as a result thereof, after the
expiration of all applicable cure periods, the partners of the "General Partner” shall
purchase all of 5/W'’s interest in the General Partner pursuant 10 Section 9.5 of the
General Partnership Agreement or (i) there shall have been commenced any
involuntary or voluntary proceedings by or against SONY, S5/W, any assignee of
S/W, or either of the general partners of S/W, whether by filing a petition or
otherwise, seeking any reorganization, arrangement, composition, readjustment,
liquidation, dissolution or similar relief under any present or future federal or state
law, and such proceedings have not been dismissed or stayed within ninety (90)
days or (i) SONY shall breach the first sentence of Paragraph 13 or (iv) SONY
shall have exercised its "put” right and the "Closing™ pursuant thereto shall have

Y.
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occurred pursuant to the letter agreement dated January __, 1993, between
Jerrold DC Radio, Inc. and Sony Digital Radio Inc. If a failure or breach as
described in clause (x) or {y) above 0CCUrS, and S/W shall not have theretofore
distributed to its general pariners or their Affiliates S/W's general partnership
interest in the General Partner, then, if Sony Digital Radio Inc. or an Affiliate of
SONY (as specifically defined in Section 7.4{a) of the General Partnership
Agreement) is not the S/W general partner or its Affiliate which caused such failure
or breach then the Term of this Agreement shall not terminate. |f prior to the date
of any such failure or breach 5/W shall have distributed to its general partners or
their respective Affiliates the general partnership interest of S/W in the General
Partner, then notwithstanding the foregoing, if Sony Digital Radio Inc. or an
Affiliate of SONY (as specifically defined in Section 7.4(a) of the General
Partnership Agreement) is not the S/W general partner or its Affiliate which caused
such failure or breach, then the Term of this Agreement shall not terminate.

() "Pay-Per-Listen/Record Transaction™ means a transaction in
which a subscriber of the Service receives an electronic transmission for which a
separate charge is made, directly or indirectly, for the reception or delivery of one
or more sound recordings.

(@  "Audio-on-Demand Transaction” means a transaction in which a
subscriber of the Service receives an electronic transmission for which a separate
charge is made, directly or indirectly, for the reception or delivery of one or more
sound recordings of the subscriber’s choosing, at a time chosen by the subscriber.

(h)  "Simulcast Transmission” means the use of a Service channel
to simultaneously transmit the audio portion of a video program where a separate
charge is or is not made to view and/or record such video program but no separate
charge is made to receive the audio portion of such transmission.

2. Rights

(a) SONY grants to DCR the non-exclusive right to publicly perform
SONY Recordings, via the Service only, in the Territory during the Term. Should.
SONY Control a SONY Recording for less than the entire Territory or less than the
entire Term, this grant shall only apply to that portion of the Territory and/or Term
for which such rights are Controlled and the compensation payable pursuant to
Paragraph 3 shall be adjusted accordingly.

(h) None of the parties hereto, nor any of their Affiliates makes any
warranties, representations or indemnities with respect to the rights granted
hereunder, except as otherwise expressly provided in this Agreement.

-
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{c)  All rights not specifically granted to DCR by SONY are reserved
to SONY, except for those rights which DCR may have by common law or by
statute, provided that any rights subject 10 the Toregoing exception shall be and
remain subject to any and all provisions and restrictions of this Agreement.

{d) The rights granted hereunder include only the right specified in
subparagraph 2(a) and, without limiting the generality of the foregoing, do not
include the grant of a right to: f

(i publicly perform musical compositions;

{ii) transmit any SONY Recording for a Pay-Per-
Listen/Record Transaction, except that the foregoing shall not preclude a Simulcast
Transmission, ; and

{iin) transmit any SONY Recording for an Audio-on-Demand
Transaction.

- le)  Except to the extent necessary to allow DCR’s customers ta
retransmit the Sarvice to their subscribers, and to the extent set farth in Paragraph
13, below, DCR shall not have the right to sublicense the rights granted hereunder.

3. Compensation
DCR will caleulate and make payment to SONY as follows:

(a) {i) Within thirty (30) days after the end of each calendar
quarter or part thereof ("Quarter”) during the Term, DCR shall compute the total
"Service Revenue" earned by DCR during such period from the Service in the
Territory. Service Revenue shall include all revenue earned by DCR from the
Service during such period, whether or not collected (net of trade discounts,
allowances and other simifar items) less amounts which DCR is required by law to
pay, and does in fact pay, in respect of the public performance of SONY
Recordings outside the United States, its territories and possessions,
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{ii} A calculation of the total "Music License Fee" shall be made
as follows:

"(_(YK-—K%) times (Z-W) times (2%)

where (A) X equals the number of channels on the Service which transmit music
{including, but not limited to, Simuicast Transmissions), (B) Y equals the total '
number of Service channels, (C) K equals the number of channels on the Service
which solely make Simulcast Transmissions, (D) Z equals the total Service
Revenue, (E) W equals the Service Revenue attributable solely o a separate charge
required for a particular Non-Music Channel (i.e., a channel which carries no music
sound recordings) or a group of channels comprised solely of Non-Music Channels,
provided that the purchase of such Non-Music Channels is not, directly or
indirectly, a prerequisite to or otherwise tied {by pricing or otherwiss} to the
purchase of any music channel (provided that, it is understood that'to obtain any
Non-Music Channels, purchase of the so-called "Primary Channels” may be
required), and (F) N equals the total number of the Non-Music Channels that give
rise to Service Revenue included in "W".

{iii) For the period beginning on the commencemant of the
Term and ending at the conclusion of the first full calendar quarter of the Term,
and for each subsequent Quarter during the Term ("Sample Period"), DCR will
calculate (A) the number of sound recordings transmitted on all channels of the
Service (other than "Non-Subject Channels™ as defined in the Channel Allocation
Agreement under the Transaction, and any channels contributed by DCR and which
are programmed by the Advertising Joint Venture under the Transaction) during
two (2) randomly selected periods of five consecutive days each, during each
Sample Period (the "Sample”) and (B) the percentage of the Sample represented by
SONY Recordings (the "SONY Share”). No such five-day period shall be within
four weeks of another such five-day period. '

) (iv) Such determination shall be made by referring to
actual logs which DCR shall maintain. At any time during the Term of this
Agreement, if a party reasonably believes and so-notifies the other that the
foregoing method of calculating the SONY Share does not accurately reflect the
SONY Share, the Sample and the SONY Share shall be based upon an additional
number of randomly selected days during each Quarter ending after such notice
{such additional number to be agreed upon in good faith by the parties but not to
exceed one additional week during any such Quarter),
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{b)  With respect to the Term, SONY will be paid a license fee equal
10 the SONY Share of the Music License Fee within forty-five (45) days following
the end of the Quarter concerned, provided, however, that such license fee shall
accrue {without interest) and shall not be payabla by DCR to SONY until forty-five
(45) days following the end of the calendar quarter in which the Service has
reached "break-even” at which point the accrued license fees shall be paid by DCR
to SONY in six equal monthly payments. "Break-even" shall be deemed to have
occurred at such time as DCR has generated revenues from the Service, for a ¢
period of three consecutive months, in excess of all costs and expenses
attributabla to the Service for such three-month period, under generally accepted
accounting principles including, but not limited to, third-party interest payments
and interest on partner loans. After break-even, the SONY Share of the Music
License Fee shall thereafter be payable on a current basis with respect 1o the
remainder of the Term.

{¢) The statement rendered by DCR to SONY shall clearly
document, in detail, the calculations referred to above, including, without

limitation, any adjustments made pursuant to the last sentence of subparagraph
2(a), K

4. Restrictions

{a) DCR will not create programming, markst the Service or
disseminate information on programming in @ manner that actively encourages
recording of sound recordings transmitted on the Service, without the express,
prior, written consent of the holder(s) of the rights in such sound recordings. The
parties acknowledge, however, that even absent encouragement by DCR, isolated
instances of recording may oceur, and nothing herein contained is intended to or
shall cause DCR 1o be liable to SONY for any such instance of recording.

{b)  Without the prior consent of SONY and the owner of the sound
recordings concerned:

(i) DCR shall not play consscutively and without
interruption a substantial portion (either playing time or tracks) of the sound
recordings on any record (whether or not played in the order on such record);
provided, however, this restriction shall not apply to any album which is compased
of a small number of sound recordings and where the entire record, or the
substantial portion concerned, can be deemed to be a single composition.

_ (ii) Except as may be permitted pursuant to the praviso of
subparagraph 4(b)(i}, DCR shall not play consecutively and without a substantial

. -6
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interruption (A) more than six (8} tracks by an individual recording artist or group or
{B) more than three tracks from an individual record.

(¢)  Any information encoded in a SONY Recording by SONY or an
Affiliate of SONY shall be transmitted by DCR without alteration. No information
will be added to such transmission of a SONY Recording by DCR without the prior
consent of SONY, which consent will not unreasonably be withheld or delayed.
SONY consents to the inclusion of the following information by DCR in connection
with a transmission via the Service: Composition title, Artist(s) name(s), album
title, if any, the record label, catalog number, DCR Service channel name and
number, and Iyrics. SONY will co-operate reasonably with DCR concerning the
technical aspects of enabling such encoded information to be transmitted via the
Service. DCR shall not be required to expend sums which are not commercially
reasonable in order to comply with this subparagraph 4{c).

(d) DCR will play each SONY Recording (i) in its entirety without
alteration and (i) in compliance with any rights of the creators of SONY Recordings
to the extent they have such rights by law in the Territory.

5. Security

(a) DCR shall reasonably cooperate in the transmission, without
alteration, of digital or other security systems incorporated into a SONY Recording
in compact disc or other formats used as an original source for transmission.

{b) DCR will use commercially reasonable efforts to cooperate with
any industry effort that seeks to establish a security system which, like the Serial
Copy Management System, limits rerecording of sound recordings delivered by
digital or other transmissions.

6. Most Favored Nations

Should DCR at any time during the Term agree with any owner,
manufacturer or distributor of sound recordings other than SONY or an Affiliate of
SONY to pay a license fee in respect of the public performance of sound recordings
or a payment otherwise computed in a manner similar to SONY's license fee
hereunder, which fee is more favorable to such other person or entity than the fee
payable to SONY hereunder, then DCR shall immediately notify SONY thereof and
such more favorable terms shall, at SONY’s option, be deemed included in this
Agreement. Should SONY at any time agree with any owner of a digital- or
satellite- based audio programming service similar to the Service to accept a
license fee in respect of the public performance of sound recordings during the

-7 -
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Term or a payment otherwise computed in @ manner similar to SONY’s license fee
hereunder during the Term, which fee is more favorable to such other person or
entity than the fee payable to DCR hereunder, then SONY shall immediately notify
DCR thereof and such more favorable license fee shall, at DCR’s option, be
deemed included in this Agreement.

7. Product
!

. During the Term, SONY will furnish to DCR, concurrently with its distribution
to broadcast media generally, one promotional copy of each newly commercially
released SONY Recording which is appropriate 1o the Service’'s programming
formats.

8. Audit

DCR shall keep true and accurate books and records relating to this
Agreement for a period commencing at the beginning of the Term until one year
after breakeven has been achieved and thereafter for a period of not less than
three (3) years, in accordance with generally accepted accounting principles.
During the Term and for a period of one year thereafter, at SONY's expense,
SONY or its designated representative may, on at least twenty days written notice,
not more often than once in any twelve month period, at DCR's office and at
reasonable times within regular business hours, inspect and make extracts and
copies of any such books and records in order to determine the accuracy of any or
all of DCR’s statements rendered under this agreement. SONY may not audit
records further back in time than three (3) years prior to the end of the latest
Quarter with respect to which SONY is conducting the audit concerned.
Notwithstanding the preceding sentence, during the first audit conducted by SONY
after DCR has achieved break-even SONY may examing all records going back to
the beginning of the Term. SONY will complete any such audit within ninety (90)
days of commencement of the audit. In the event any audit undertaken by SONY
discloses an underpayment by DCR, DCR shall promptly pay such understated
amount with interest calculated at the prime rate in effect at Chemical Bank from
time to time plus two percentage points, and if such underpayment is fifteen
percent (15%) or more with respect 1o the amounts set forth on any of DCR’s
statement(s), DCR shall also reimburse SONY for the reasonable costs incurred by
SONY in connection with the audit. SONY will make any claim against DCR within
sixty days of the completion of the audit. No audit shall be deemed to have been
completed until SONY has received a final report from its auditors with respect 1o
such audit. SONY agrees, on behalf of itself and the SONY Affiliates, to maintain
in confidence and not to disclose any and all information furnished to it or learned
by it in connection with the foregoing examination and audit of DCR’s books and
records, except with respect to information that (a) becomes generally available 1o
the public other than as a result of a disclosure in violation of this Agreement, {b)
was available to SONY on a non-confidential basis prior to its disclosure by SONY
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or subsequently becomes so available, {c) becomes available to SONY on a non-
confidential basis from a source other than DCR, unless SONY knows that such
source is bound by a confidentiality agreement or is otherwise prohibited from
transmitting such information by a contractual obligation, {d) is developed _
independently by SONY without reference to confidential information received by
SONY from DCR (e) is disclosed to SONY's accountants, attorneys or employees in
the regular course of their employment by SONY, (f} SONY may be required 10
disclose to its Affiliates or other third parties pursuant 10 agreements with such
third parties or (g) is required to be disclosed by law or in the course of a legal or
administrative proceeding. SONY will advise any person, firm or entity to whom it
discloses such confidential information that it is confidential and subject to the
terms of the preceding sentence, but any inadvertent failure to do 50 shall not be a
breach hereof.

9. Copyright Law Amendment

In the event that during the Term an amendment to the United States Code
establishing a copyright or similar right with respect to the public performance of
sound recordings becomes effective and such amendment provides for a
mechanism for the payment of fees for such public performances:

(a) DCR shall not be obligated to pay SONY its license fee
as provided in Paragraph 3 for public performances of SONY Recordings covered
by such amendment which occur on and after the date with respect to which such
fees become payable and are actually paid 1o or on behalf of SONY for the public
performance of SONY Recordings as a result of such statute or mechanism, and

{b) The parties hereto shall, in addition to any payment or
other obligations imposed by said statute or industry practices arising therefrom,
continue to be bound by all warranties, indernnities, restrictions and covenants
contained herein until the expiration of the Term or, if they survive the expiration
of the Term, for the period of such survival.

10. Notices

All notices given hereunder shall be duly and properly given if hand-
delivered, on the next business day if sent by a nationally recognized overnight
delivery service, or on the third succeeding business day if mailed by regular first-
class United States mail to the addressee set forth in the caption to this Agreement
or as otherwise designated by each party hereto in writing for such purpose.
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11. Warranties and Indemnities
(a) DCR warrants and represents as follows:

(i) It has obtained all corporate, partnership and other
authorizations necessary for it to enter into this agreement; and

(ii) It will obtain all rights and licenses necessary for it to
publicly perform sound recordings on the Service, including, without limitation, the
right to publicly perform the musical compositions embodied therein.

(6) SONY warrants and represents that it has obtained all
corporate, partnership and other authorizations necessary for it to enter into this
agreement and has all necessary authority from its Affiliates and that it has all
rights necessary to commercially release each SONY Recording it commercially
releases in the Territory.

(c) For the purposes of this subparagraph 11(c) the party
indemnifying the other party is referred to as the Indemnitor and the indemnified
party is referred to as the Indemnitee. \ndemnitor agrees to and does hereby
indemnify, save and hold Indemnitee harmless from any and all loss and damage
lincluding court costs and reasonable attorneys’ fees) arising out of, connected
with or as a result of any inconsistency with, failure of, or breach or threatened
breach by Indemnitor of any warranty, representation, agreement, undertaking or
covenant contained in this Agreement including, without limitation, any claim by
any third party in connection with the foregoing. In addition to any other rights or
remedies Indemnites may have by reason of any such inconsistency, failure,
breach, threatened breach or claim, Indemnitor shall reimburse Indemnitee, on
demand, for any payment made by Indemnitee at any time after the date hereof
with respect to any loss, damage or liability resulting therefrom. Indemnitee shall
not settle any such claim without the Indemnitor’s consent, not to be unreasonably
withheld. Indemnitee shall give Indemnitor notice of any third party ¢laim to which
the foregoing indemnity applies and Indemnitor shall promptly thereafter retain
competent counsel to defend such claim on behalf of Indemnitee. Indemnitee shall
have the right to participate in the defense of any such claim through counsel of
Indemnitee’s own choice and at Indemnitee’s expense. -

12. Equitable Relief

DCR expressly acknowledges that the SONY Recordings are of a special,
unique and intellectual character which gives them peculiar value, and that in the
avent of a breach or threatened breach by DCR of any term, condition or covenant
hereof, SONY will be caused immediate irreparable injury. DCR expressly agrees
that SONY shall be entitled to injunctive and other equitable relief, as permitted by
law, to prevent a breach or threatened breach of this Agreement, or any portion
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thereof, by DCR which relief shall be in addition to any other rights or remedies, for
damages or otherwise, available 1o SONY.

13. Assignment

Except as provided in this Paragraph 13, this Agreement may not be
assigned by operation of law or otherwise without the prior written consent of the
other party. SONY may assign all or any portion of its rights hereunder 1o one or
more Affiliates of Sony USA Inc. and/or Sony Music Entertainment Inc. DCR may
assign all or any portion of its rights hereunder 1o any successor to DCR, whether
through the merger, consolidation or other combination of DCR with another entity,
or by the sale, transfer or exchange of all or substantially all of DCR’'s assets,
including, but not limited to, the incorporation of DCR. In connection with any
such assignment, appropriate adjustment shall be made to this Agreement 1o take
into account such assignment,

14. Amendments-

This Agreement cannot be waived or added to or modified orally and
no waiver, addition or madification shall be valid unless in writing and signed by all
of the parties. This Agreement, together with the other Transaction Agreements,
contains the entire agresment among the parties with respect to the subject matter
hereof, and supersedes all prior agreements, written or oral, with respect thereto.

15. Governing Law

This Agreement, its validity, construction and effect, shall be
governed by the laws of the State of New York, without regard to conflicts of laws
principles. The fact that any provisions herein are found by a court of competent
jurisdiction to be unenforceable shall not affect the validity or enforceability of any
other provisions.

16. Effect of this Agreement

Neither DCR’s exscution of this agreerment nor any provision hereof is an
acknowledgment or agreement by DCR, Continental, Comcast, Cox or Time
Warner Cable, that United States law, as of the date of this agreement, requires
the obtaining of a license or the payment of a fée or royalty to perform sound
recordings publicly. Notwithstanding the foregoing, DCR is entering into this
Agreement as one part of 8 compiex commercial transaction, evidenced by the
Transaction Documents (as defined in Section 17).
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17. Transaction Agreements

The parties hereto agree that they and/or their respective affiliates will enter
into the following instruments {together, the "Transaction Agreements”): {(a) this
Agreement, (b) the Second Amendment to the General Partnership Agreement, (c)
a Channel Allocation Agreement batween DCR and S/W, (d} an Advertising Joint
Venture Agreement between DCR and S/W, (e) a Subscription Agreement between
DCR and the cable operating division of Time Warner Entertainment Company, L.P.
(f} a Purchase Agreement between Jerrold and S/W and the Guaranty of Gl ¢
Corporation related thereto, (g) an Affiliation Agreement hetween DCR and the
cable operating division of Time Warner Entertainment Company, L.P. (h) the
Marketing Joint Venture Agreement between DCR and S/W, (i) a License
Agraement between DCR and Warner Music Group Inc., {j) an Amendment of a
Manufacturing and License Agreement between the General Partner and the Jerrold
divigion of Gl Corporation and (k) an Amendment to the Limited Partnership
Agreement of DCR. None of the Transaction Agreements, including, without
limitation, this Agreement, shall be effective until the execution and delivery of all
the Transaction Agreements by all parties thereto.
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18. Blackout Period

R R L

Section 11.4 of the Second Amendment to the General Parinership Agrear_nent
of the General Partner is hersby incorporated herein in its entirety and shall be binding

upon the parties hereto as if fully set forth herain.

IN WITNESS WHERECF, the parties have executed this Agreemeat as Df the

gdate first above written.

DIGITAL CABLE RADIO ASSOCIATES, L.P.

a Delawars limited partnership

By: DIGITAL CABLE RADIO ASSOCIATES, a Pennsylvania

general partnership

JERRDL{PAE‘JC ?&B)D INC., a general partner

Nama
Title: {) e

SONY MUSIC ENTERTAINMENT INC.
a Delaware corporation

By:

Name;
Title:
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18. Blackout Period

Section 11.4 of the Second Amendment 10 the General Partnership
Agreement of the General Partner is hereby incorporated herein in its entirety and
shall be binding upon the parties hereto as if fully set farth herein.

{
IN WITNESS WHEREQF, the parties have executed this Agreement as of the
date first above written.

DIGITAL CABLE RADIO ASSOCIATES, L.F.

a Delaware limited partnership

By: DIGITAL CABLE RADIO ASSQCIATES, a Pennsylvania
general partnership

By: JERROLD DC RADIQ, INC., a general partner

- By:

h Name:

! Title:
SONY MUSIC ENTERTAINMENT INC.
a Delaware coﬁoration ,
el
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License Agreement made this 8th day of April, 1994 by
and between DIGITAL CABLE RADIO ASSOCIATES, L.P. ("“DCR"), a
Delaware Limited Partnership with offices at 300 Welsh Road,
Building 1, Suite 220, Horsham, Pennsylvania 19044 and EMI Music,
Inc. (EMI"™), a Delaware Corporation with offices at Carnegie
Hall Tower, 152 West 57th Street, New York, NY 10019,

WHEREAS DCR is engaged in the business of providing a
subscription, satellite and after-satellite delivered, non-
broadcast, multi-channel, digital, audio programming service for
cable television subscribers (the "Service");

WHEREAS, on the date ‘hereof, EMI Top Twenty, Inc., ‘an
Affiliate of EMI, as a joint venture partner with Warner Music
DCR Inc., a subsidiary of Warner Music Group Inc., and Sony
Digital Radio Inc., a subsidiary of Sony Music Entertainment
Inc., .in SWE Cable Radio Company (such joint venture is referred
to herein as "SWE") has subscribed (the "Transaction") for
134.300002 Class A Units and 52.1377 Class B Units of Digital
Cable Radio Associates, the sole general partner of DCR (the
"General Partner");

WHEREAS, but for the parties' agreement to enter into
this License Agreement, SWE would not be willing to purchase the
partnership interests in the General Partner referred to in the
preceding WHEREAS clause; and

WHEREAS, DCR desires to publicly perform the sound
recordings Controlled by EMI and its affiliated record companies
via the Service;

NOW, THEREFORE, in consideration of the mutual
covenants and agreements set forth herein and for good and
valuable consideration, the receipt and adegquacy of which is
hereby acknowledged, the parties hereto, intending to be legally
bound, agree as follows:

1. Definitions

(a) Y“EMI Recording” means a sound recording that
(i) embodies-a single musical composition, (ii) at the time DCR
desires to publicly perform it, has been commercially released
and (iii) is controlled by EMI or an Affiliate of EMI. DCR will
use commercially reasonable efforts to cooperate with EMI so as
not to interfere with EMI's marketing and release plans, of which
DCR is aware, for any EMI Recordings.

(b) “arffiliate" means, with respect to any
individual or entity, another individual or entity Controlled by,
Controlling, or under common Control with such individual or
entity. Promptly following the execution of this Agreement, EMI
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will furnish to DCR a list of EMI's record company Affiliates and
will update such list as appropriate. Any inadvertent failure or
inadvertent inaccuracy in connection with the preceding sentence
shall not be a breach of this Agreement by EMI.

(c) "Control" means the ability (i) to direct or
materially affect the management and policies of an entity,
whether through ownership of voting securities, by contract or
otherwise, or (ii) with respect to sound recordings, to direct
their uses or dispositions.

(d) ™"Territory" means those areas which can
receive the satellite transmission of the. Service. . Outside.
United States of America, its territories and possessions, DCR
must, to the extent required by law, obtain and pay for public
performance licenses for EMI Recordings in addition to its
obligations hereunder.

(e) "Term" of this Agreement shall commence and
become effective as of the date hereof and continue until March
1, 2016, and, thereafter, shall continue for two successive ten-
year periods unless (i) either party notifies the other to the
contrary at least six months prior to the end of the then current
period of the Term, or (ii) if prior to the end of the then
current period of the Term DCR shall be liquidated and its
operations terminated as a going concern. Notwithstanding the
foregoing, at the sole option of DCR, the Term shall terminate
prior to the expiration of the then current period of the Term if
any of the following shall occur: (i) SWE or its Affiliates, as
the case may be, shall breach the provisions of Section 7.4(a) of
the General Partnership Agreement and, as a result thereof, after
the expiration of all applicable cure periods, the partners of
the General Partner shall purchase all of SWE's interest in the
General Partner pursuant to Section 9.5 of the General
Partnership Agreement or (ii) there shall have been commenced any
involuntary or voluntary proceedings by or against EMI, SWE, any’
assignee of SWE, or any of the general partners of SWE, whether
by filing a petition or otherwise, seeking any reorganization,
arrangement, composition, readjustment, liguidation, dissolution
or similar relief under any present or future federal or state:
law, and such proceedings have not been dismissed or stayed
within ninety (90) days or (iii) EMI shall breach the first
sentence of Paragraph 13, If a failure or breach as described in
clause (i) of the preceding sentence occurs, and SWE shall not
have theretofore distributed to its general partners or their
Affiliates SWE's general partnership interest in the General
Partner, then, if EMI Top Twenty, Inc. or an Affiliate of EMI (as
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specifically defined in Section 7.4(a) of the General Partnership
Agreement) is not the SWE general partner or its Affiliate which
caused such failure or breach then the Term of this Agreement
shall not terminate. If prior to the date of any such failure or
breach SWE shall have distributed to its general partners or
their respective Affiliates the general partnership interest of
SWE in the General Partner, then notwithstanding the foregoing,
if EMI Top Twenty, Inc. or .an Affiliate of EMI (as specifically
defined in Section 7.4(a) of the General Partnership Agreement)
is not the SWE general partner or its Affiliate which caused such
failure or breach, then the Term of this Agreement shall not
terminate.

(f) "Pay-Per-Listen/Record Transaction" means a
transaction in which a subscriber of the Service receives an
electronic transmission for which a separate charge is made,
directly or indirectly, for the reception or delivery of one or
more sound recordings.

(g) "Audio-on-Demand Transaction" means a
transaction in which a subscriber of the Service receives an
electronic transmission for which a separate charge is made,
directly or indirectly, for the reception or delivery of one or
more sound recordings of the subscriber's choosing, at a time
chosen by the subscriber.

(h) "Simulcast Transmission" means the use of a
Service Channel to simultaneously transmit the audio portion of a
video program where a separate charge is or is not made to view
and/or record such video program but no separate charge is made
to receive the audio portion of such transmission.

2. Rights

(a) EMI grants to DCR the non-exclusive right to
publicly perform EMI Recordings, via the Service only, in the
Territory during the Term. Should EMI Control an EMI Recording
for less than the entire Territory or less than the entire Term,
this grant shall only apply to that portion of the Territory
and/or Term for which such rights are Controlled and the

compensation- payable pursuant to Paragraph 3 shall be adjusted
accordingly.

(b) None of the parties hereto, nor any of their
Affiliates makes any warranties, representations or indemnities
with respect to the rights granted hereunder, except as otherwise
expressly provided in this Agreement.
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(c) All rights not specifically granted to DCR by
EMI are reserved to EMI, except for those rights which DCR may
have by common law or by statute, provided that any rights
subject to the foregoing exception shall be and remain subject to
any and all provisions and restrictions of this Agreement.

(d) The rights granted hereunder include only the
right specified in subparagraph 2(a) and, without limiting the
generality of the foregoing, do not include the grant of a right
to:

(i) publicly perform musical compositions;

(ii) transmit any EMI Recording for a Pay-
Per-Listen/Record Transaction, except that the foregoing shall
not preclude a Simulcast Transmission; and ’

(iii) transmit any EMI Recording for an Audio-
on-Demand Transaction.

(e) Except to the extent necessary to allow DCR's
customers to retransmit the Service to their subscribers, and to
the extent set forth in Paragraph 13 below, DCR shall not have
the right teo sublicense the rights granted hereunder.

3. Compensation
DCR will calculate and make payment to EMI as follows:

(a) (i) Within thirty (30) days after the end of
each calendar quarter or part thereof ("Quarter") during the
Term, DCR shall compute the total "Service Revenue" earned by DCR
during such period from the Service in the Territory. Service
Revenue shall include all revenue earned by DCR from the Service

. during such period, whether or not collected (net of trade

discounts, allowances and other similar items) less amounts which
DCR is required by law to pay, and does in fact pay, in respect
of the public performance of EMI Recordings outside the United
States, its territories and possessions.

(1i) A calculation of the total "Music
License Fee" shall be made as follows:

- times (Z-W) times (2%)
{Y-K-N)



where (A) X equals the number of channels on the Service which
transmit music (including, but not limited to, Simulcast
Transmissions), (B) Y equals the total number of Service
channels, (C) K equals the number of channels on the Service
which solely make Simulcast Transmissions, (D) Z equals the total
Service Revenue, (E) W equals the Service Revenue attributable
solely to a separate charge required for a particular Non-Music
Channel (i.e., a channel which carries no music sound recordings)
or a group of channels comprised solely of Non-Music Channels,
provided that the purchase of such Non-Music Channels is not,
directly or indirectly, a prerequisite to or otherwise tied (by
pricing or otherwise) to_the purchase of any music channel
(provided that, it is understood that to obtain any Non-Music
Channels, purchase of the so-called "Primary Channels" may be
required), and (F) N eguals the total number of the Non-Music
Channels that give rise to Service Revenue included in "w",

(iii) For the period beginning on the
commencement of the Term and ending at the conclusion of the
first full calendar quarter of the Term, and for each subsequent
Quarter during the Term ("Sample Period"), DCR will calculate (A)
the number of sound recordings transmitted on all channels of the
Service (other than "Non-Subject Channels" as defined in the
Channel Allocation Agreement between DCR and SWE, and any
channels contributed by DCR and which are programmed by the
Advertising Joint Venture between DCR and SWE) during two (2)
randomly selected periods of five consecutive days each, during
each Sample Period (the "Sample") and (B) the percentage of the
Sample represented by EMI Recordings (the "EMI Share"). No such
five-day period shall be within four weeks of another such five-
day period.

, (iv) Such determination shall be made by
referring to actual logs which DCR shall maintain. At any time
during the Term of this Agreement, if a party reasonably believes
and so-notifies the other that the foregoing method of
calculating the EMI Share does not accurately reflect the EMI
Share, the Sample and the EMI Share shall be based upon an
additional number of randomly selected days during each Quarter
ending after such notice (such additional number to be agreed
upon in good® faith by the parties but not to exceed one
additional week during any such Quarter).

: (b) With respect to the Term, EMI will be paid a
license fee equal to the EMI Share of the Music License Fee
within forty-five (45) days following the end of the Quarter
concerned, provided, however, that such license fee shall accrue
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{without interest) and shall not be payable by DCR to EMI until
forty-five (45) days following the end of the calendar guarter in
which the Service has reached "break-even" at which point the
accrued license fees shall be paid by DCR to EMI in six equal
monthly payments. '"Break-even" shall be deemed to have occurred
at such time as DCR has generated revenues from the Service, for
a periocd of three consecutive months, in excess of all costs and
expenses attributable to the Service for such three-month period,
under generally accepted accounting principles including, but not
limited to, third-party interest payments and interest on partner
loans. After break-even, the EMI Share of the Music License Fee
shall thereafter be payable on a current basis with respect to
the remainder of the Term.

(¢) The statement rendered by DCR to EMI shall
clearly document, in detail, the calculations referred to
above,including, without limitation, any adjustments made
pursuant to the last sentence of subparagraph 2(a).

4. Regstrictions

(a) DCR will not create programming, market the
Service or disseminate information on programming in a manner
that actively encourages recording of sound recordings
transmitted on the Service, without the express, prior, written
consent of the holder(s) of the rights in such sound recordings.
The parties acknowledge, however, that even absent encouragement
by DCR, isolated instances of recording may occur, and nothing
herein contained is intended to or shall cause DCR to be liable
to EMI for any such instance of recording.

(b) Without the prior consent of EMI and the
owner of the sound recordings concerned:

(i) DCR shall not play consecutively and
without interruption a substantial portion (either playing time
or tracks) of the sound recordings on any record (whether or not
played in the order on such record); provided, however, this
restriction shall not apply to any album which is composed of a
small number of sound recordings and where the entire record, or
the substantial portion concerned, can be deemed to be a single
composition. ' :

(ii) Except as may be permitted pursuant to
the proviso of subparagraph 4(b) (i), DCR shall not play
consecutively and without a substantial interruption (A) more



than six (6) tracks by an individual recording artist or group or
(B) more than three tracks from an individual record.

(¢) Any information encoded in an EMI Recording
by EMI or an Affiliate of EMI shall be transmitted by DCR without
alteration. No information will be added to such transmission of
an EMI Recording by DCR without the prior consent of EMI, which
consent will not unreasonably be withheld or delayed. EMI
consents to the inclusion of the following information by DCR in
connection with a transmission via the Service: Composition
title, Artist(s) name(s), album title, if any, the record label,
catalog number,DCR Service channel name and number, and lyrics.
EMI' will co-operate reasonably with DCR concerning the technical
aspects of enabling such encoded information to be transmitted
via the Service. DCR shall not be required to expend sums which
‘are not commercially reasonable in order to comply with this
subparagraph 4(c).

(d) DCR will play each EMI Recording (i) in its
entirety without alteration and (ii) in compliance with any
rights of the creators of EMI Recordings to the extent they have
such rights by law in the Territory.

5. Security

(a) DCR shall reasonably cooperate in the
transmission, without alteration, of digital or other security
systems incorporated into an EMI Recording in compact disc or
other formats used as an original source for transmission.

(b) DCR will use commercially reasonable efforts
to cooperate with any industry effort that seeks to establish a
security system which, like the Serial Copy Management System,
limits rerecording of sound recordings delivered by digital or
other transmissions..

6. Most Favored Nations

Should DCR at any time during the Term agree with any
owner, manufacturer or distributor of sound recordings other than
EMI or an Affiliate of EMI to pay a license fee in respect of the
public performance of sound recordings or a payment otherwise
computed in a manner similar to EMI's license fee hereunder,
which fee is more favorable to such other person or entity than
the fee payable to EMI hereunder, then DCR shall immediately
notify EMI thereof and such more favorable terms shall, at EMI's
option, be deemed included in this Agreement. Should EMI at any
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time agree with any owner of a digital- or satellite-based audio
programming service similar to the Service to accept a license
fee in respect of the public performance of sound recordings
during the Term or a payment otherwise computed in a manner
similar to EMI's license fee hereunder during the Term, which fee
is more favorable to such other person or entity than the fee
payable by DCR hereunder, then EMI shall immediately notify DCR
thereof and such more favorable license fee shall, at DCR's
option, be deemed included in this Agreement.

7. Product

During the Term; EMI will furnish. to DCR, concurrently -
with its distribution to broadcast media generally, one
promotional copy of each newly commercially released EMI
Recording which is appropriate to the Service's programming
formats.

8. Audit

DCR shall keep true and accurate books and records
relating to this Agreement for a period commencing at the
beginning of the Term until one year after breakeven has been
achieved and thereafter for a period of not less than three (3)
years, in accordance with generally accepted accounting
principles. During the Term and for a period of one year
thereafter, at EMI's expense, EMI or its designated
representative may, on at least twenty days written notice, not
more often than once in any twelve month period, at DCR's office
and at reasonable times within regular business hours, inspect
and make extracts and copies of any such books and records in
order to determine the accuracy of any or all of DCR's statements
rendered under this Agreement. EMI may not audit records further
back in time than three (3) years prior to the end of the latest
Quarter with respect to which EMI is conducting the audit
concerned. Notwithstanding the preceding sentence, during the
first audit conducted by EMI after DCR has achieved break-even
EMI may examine all records going back to the beginning of the
Term. EMI will complete any such audit within ninety (90) days
of commencement of the audit. In the event any audit undertaken
by EMI disclepses an underpayment by DCR, DCR shall promptly pay
such understated amount with interest calculated at the prinme
rate in effect at Chemical Bank from time to time plus two
percentage points, and if such underpayment is fifteen percent
(15%) or more with respect to the amounts set forth on any of
DCR's statements(s), DCR shall also reimburse EMI for the
reasonable costs incurred by EMI in connection with the audit.
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EMI will make any claim against DCR within sixty days of the
completion of the audit. No audit shall be deemed to have been
completed until EMI has received a final report from its auditors
with respect to such audit. EMI agrees, on behalf of itself and
the EMI Affiliates, to maintain in confidence and not to disclose
any and all information furnished to it or learned by it in
connection with the foregoing examination and audit of DCR's
books and records, except with respect to information that (a)
becomes generally available to the public other than as a result
of a disclosure in violation of this Agreement, (b) was available
to EMI on a non-confidential basis prior to its disclosure by EMI
or subsequently becomes so available, (c) becomes available to
EMI on a non-confidential basis from a source other than DCR,
unless EMI knows that such source is bound by a confidentiality
agreement or is otherwise prohibiteéd from transmitting such
information by a contractual obligation, (d) is developed
independently by EMI without reference to confidential
information received by EMI from DCR, (e) is disclosed to EMI's
accountants, attorneys or employees in the regular course of
their employment by EMI, (f) EMI may be regquired to disclose to
its Affiliates or other third parties pursuant to agreements with
such third parties or (g) is required to be disclosed by law or
in the course of a legal or administrative proceeding. EMI will
advise any person, firm or entity to whom it discloses such
confidential information that it is confidential and subject to
the terms of the preceding sentence, but any inadvertent failure
to do so shall not be a breach hereof.

9. Copyright Law Amendment

In the event that during the Term an amendment to the
United States Code establishing a copyright or similar right with
respect to the public performance of sound recordings becomes
effective and such amendment provides for a mechanism for the
payment of fees for such public performances:

(a) DCR shall not be obligated to pay EMI its
license fee as provided in Paragraph 3 for public performances of
EMI Recordings covered by such amendment which occur on and after
the date with respect to which such fees become payable and are
actually paid to or on behalf of EMI for the public performance
of EMI Recordings as a result of such statute or mechanism, and

(b) The parties hereto shall, in addition to any
payment or other obligations imposed by said statute or industry
practices arising therefrom, continue to be bound by all
warranties, indemnities, restrictions and covenants contained



herein until the expiration of the Term or, if they survive the
expiration of the Term, for the period of such survival.

10. Notices

All notices given hereunder shall be duly and properly
given if hand-delivered, on the next business day if sent by a
nationally recognized overnight delivery service, or on the third
succeeding business day if mailed by regular first-class United
States mail to the addressee set forth in the caption to this
Agreement or as otherwise designated by each party hereto in
writing for such purpose.

11. Warranties and Indemnities
(a) DCR warrants and represents as follows:

(i) It has obtained all corporate,
partnership and other authorizations necessary for it to enter
into this Agreement; and

(ii) It will obtain all rights and licenses
necessary for it to publicly perform sound recordings on the
Service, including, without limitation, the right to publicly
perform the musical compositions embodied therein.

(b) EMI warrants and represents that it has
obtained all corporate, partnership and other authorizations
necessary for it to enter into this Agreement and has all
necessary authority from its Affiliates and that it has all
rights necessary to commercially release each EMI Recording it
commercially releases in the Territory.

(c) For the purposes of this subparagraph
11(c) the party indemnifying the other party is referred to as
the Indemnitor and the indemnified party is referred to as the
Indemnitee. Indemnitor agrees to and does hereby indemnify, save
and hold Indemnitee harmless from any and all loss and damage
(including court costs and reasonable attorneys' fees) arising
out of, connected with or as a result of any inconsistency with,
failure of, or breach or threatened breach by Indemnitor of any
warranty, representation, agreement, undertaking or covenant
contained in this Agreement including, without limitation, any
claim by any third party in connection with the foregoing. In
addition to any other rights or remedies Indemnitee may have by
reason of any such inconsistency, failure, breach, threatened
breach or claim, Indemnitor shall reimburse Indemnitee, on
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demand, for any payment made by Indemnitee at any time after the
date hereof with respect to any loss, damage or liability
resulting therefrom. Indemnitee shall not settle any such clainm
without the Indemnitor's consent, not to be unreasonably
withheld. Indemnitee shall give Indemnitor notice of any third
party claim to which the foregoing indemnity applies and
Indemnitor shall promptly thereafter retain competent counsel to
defend such claim on behalf of Indemnitee. Indemnitee shall have
the right to participate in the defense of any such claim through
counsel of Indemnitee's own choice and at Indemnitee's expense.

12. Equitableﬁgeliet

DCR expressly acknowledges that the EMI Recordings are
of a special, unique and intellectual character which gives them
peculiar value, and that in the event of a breach or threatened
breach by DCR of any term, condition or covenant hereof, EMI will
be caused immediate irreparable injury. DCR expressly agrees
that EMI shall be entitled to injunctive and other equitable
relief, as permitted by law, to prevent a breach or threatened
breach of this Agreement, or any portion thereof, by DCR which
relief shall be in addition to any other rights or remedies, for
damages or otherwise, available to EMI.

13.  Assignment

Except as provided in this Paragraph 13, this Agreement
may not be assigned by operation of law or otherwise without the
prior written consent of the other party. EMI may assign all or
any portion of its rights hereunder to one or more of its
Affiliates. DCR may assign all or any portion of its rights
hereunder to any successor to DCR, whether through the merger,
consolidation or other combination of DCR with another entity, or
by the sale, transfer or exchange of all or substantially all of
DCR's assets, including, but not limited to, the incorporation of
DCR. 1In connection with any such assignment, appropriate
adjustment shall be made to this Agreement to take into account
such assignment. -

14, Amendments

This Agreement cannot be waived or added to or modified
orally and no waiver, addition or modification shall be valid
unless in writing and signed by all of the parties. This
Agreement, together with the other Transaction Agreements,
contains the entire agreement among the parties with respect to
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the subject matter hereof, and supersedes all prior agreements,
written or oral, with respect thereto.

15. Governing Law

This Agreement, its validity, construction and effect,
shall be governed by the laws of the State of New York, without
regard to conflicts of laws principles. The fact that any
provisions herein are found by a court of competent jurisdiction
to be unenforceable shall not affect the validity or
enforceability of any other provisions.

16. Effect of this Agreement

Neither DCR's execution of this Agreement nor any
provision hereof is an acknowledgment by DCR, Continental
Cablevision, Inc., Comcast Cable Communications, Inc., Cox
Communications, Inc. or the cable operating division of Time
Warner Entertainment Company, L.P., that United States law, as of
the date of this Agreement, requires the obtaining of a license
or the payment of a fee or royalty to perform sound recordings
publicly. Notwithstanding the foregoing, DCR is entering into
this Agreement as one part of a complex commercial transaction,
evidenced by the Transaction Agreements (as defined in paragraph
17).

17. Transaction Agreements

The parties hereto agree that they and/or their
respective affiliates will enter into the following instruments
(together, the "Transaction Agreements"): (a) this Agreement,
(b) the Third Amendment to the General Partnership Agreement of
the General Partner, (c) a letter regarding the Channel
Allocation Agreement, Advertising Joint Venture Agreement and
Marketing Joint Venture Agreement among DCR, the General Partner
and SWE, (d) a letter from DCR to EMI Top Twenty, Inc. regarding
certain representations and (e) a Subscription Agreement between
DCR and SWE. None of the Transaction Agreements, including,
without limitation, this Agreement, shall be effective until the
execution and delivery of all the Transaction Agreements by all
parties thereto.

- 12 =



N

N

IN WITNESS WHEREOF, the parties have executed this
the date first above written.

Agreement on

DIGITAL CABLE RADIO ASSOCIATES, L.P.

a Delaware limited partnership

By:DIGITAL CABLE RADIO ASSOCIATES,
Pennsylvania general partnership

By:JERROLD DC

Title: Presi

EMI Music, Inc.
a Delaware corporation

By:
Name:
Title:

a
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Agreement on the

ESS WHEREOF, the parties have executed this
date first above written.

DIGITAL CABLE RADIO ASSOCIATES, L.p.
a Delaware limited partnership

By:DIGITAL CABLE RADIO ASSOCIATES, a
Pennsylvania general partnership

By :JERROLD DC RADIO INC., a
geqeral partner

By:
Name: |
Title:

EMI Music, Inc.
a Delaware corporation

BY=_LMQAD.\m\f~:

Name:

SuR,
- 13 -
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License Agreement made this %ﬂgx-day of January, 1993 by and between
DIGITRL CABLE RADIO ASSOCIATES, L.P. ("DCR"), a Delaware Limited )
Partnership with offices at 2200 Byberry Road, Hatboro, Pennsylvania
19040 and WARNER MUSIC GROUFP INC. ("WMG"), a Delaware Corporation with
offices at 75 Rockefeller Plazs, New York, NY 10019.

WHEREAS DCR is engaged in the business of providing a subscription,
gatellite and after-satellite delivered, non-broadecast, multi-channel,
digital, zudio programming service for cable television subscribers
(the "Service");

WHEREAS, on the date hereof, Warner Music DCR Inc., a subsidiary of
WMG, as a joint venture partner with Sony Digital Radio Inc., ("SONY"),
a subsidiary of Sony Music Entertainment (such joint venture is
referred to herein as "S/W") has purchased from Jerrold DC Radio, Inc.
("Jerrcld"), cne of the general partners of the General Partner (as
defined below) of DCR, 26-1/3 Class A Units apnd 104.2754 Class B Units
of Digital Cable Radio Associates, the gole general partner of DCR (the
"General Partner") (the "Transaction®};

WHEREAS, but for the parties’ agreement to enter into this License
Agreement, S5/W would not be willing to purchase and Jerrold would not
be willing to sell, the partnership interests in the General Partner
referred to in the preceding WHEREAS clause; and

WHEREAS, DCR desires to publicly perform the sound recordings
Controlled by WMG and its affiliated record companies via the Service;

NOW, THEREFORE, in congideration of the mutual covenaunts and
agreements set forth herein and for good and valuable consideration,
the receipt and adequacy of which is hereby acknowledged, the parties
hereto, intending to be legally bound, agree as follows:

1. Deflnitions

(a) "WMG Recording" means a sound recording that (i)
embodies a single musical composition, (ii) at the time DCR desires to
publicly perform it, has been commercially released and (iii) ig
Controlled by WMG or an Affiliate. DCR will use commercially
reasonable efforts to cooperate with WMG so as not to interfere with

WMG’s marketing and release plans, of which DCR is aware, for any WMG
Recordings.

(b) T aArfiliate” means, with respect to any individual or
entity, another individual or entity Controlled by, Controlling, or
under common Control with such individual or entity. Promptly following
the execution of this agreement, WMG will furnish to DCR & 1list of
WMG's record company Affiliates and will update such list as
appropriate. Any inadvertent failure or inadvertent inaccuracy in
comnection with the preceding sentence ghall not be a breach of this

- 2agreemant by WMGE.
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(¢} "Control” means the ability (i) to direct or materially
affect the management and policies of an entity, whether through '
ownership of voting securities, by contract or otherwise, or gii) with
regspect to gound recordings, to direct their uses or dispositions,

{(d) "Territory” means those areas which ¢an receive the
satellite transmission of the Service. Outside United States of
America, its territories and possessions, DCR must, to the extent
required by law, obtain and pay for public performance licenses for WMG
Recordings in addition to its obligations hereunder.

(e) v"Term" of this agreement shall commence and become
effective as of the date hereof and continue until March 1, 2016, and,
thereafter, shall continue for two successive ten-year periods unless
(i) either party notifies the other to the contrary at least six months
prior to the end of the then current periocd of the Term, or (ii) if
prior to the end of the then current period of the Term DCR shall be
liquidated and its operations terminated as a going councern.
Notwithstanding the foregoing, at the sole option of DCR, the Term
shall terminate prior to the expiration of the then current period of
the Term if any of the following shall occur: (i) S/W or its
Affiliates, as the case may be, shall either (x) fail to fund the full
amount of its pro-rata share of the $20,000,000.00 "Additional Capital
Contribution" required pursuant to Section 3.4(a) of the General
Partnership Agreement under the Transaction as amended by the Second
Amendment. thereto (the "General Partnership Agreement") or (y) breach
the provisions of Section 7.4(a) of the General Partnership Agreement
and, as a result thereof, after the expiration of all applicable cure
periods, the partners of the "General Partner" shall purchase all of
S5/W's interest in the General Partner pursuant to Section 9.5 of the
General Partnership Agreement or (ii) there shall have been commenced
any involuntary or voluntary proceedings by or against WMG, §/W, any
assignee of §/W, or either of the general partners of $/W, whether by
filing a petition or otherwise, seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or
similar relief under any present or future federal or state law, and
such proceedings have not been dismissed or stayed within ninety (90)
days or {(iii) WMG shall breach the first sentence of Paragraph 13. It
a failure or breach as described in clause (x) or (y) above occurs, and
/W shall not have theretofore distributed to its general partners or
their Affiliates S/W's general partnership interest in the General
Partner, then, if Warner Music DCR Inc. or an Affiliate of WMG (as
specifically defined in Section 7,.4(a) of the General Partnership
Agreement) is not the S/W general partmer or its Affiliate which caused
such fallure or breach then the Term of this Agreement shall not
terminate., If prior to the date of any such failure or breach S/W
shall have distributed to its general partners or their respective
Affiliates the general partnership interest of 8/W in the General
Partner, then notwithstanding the foregoing, if Warner Music DCR Inc.
or an Affiliate of WMG (as specifically defined in Section 7.4(a) of
the General Partnership Agreement) is not the $/W gemeral partner or
its Affiliate which caused such failure or breach, then the Term of
this Agreement shall not terminate.

-2 -
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(f) '"Pay-Per-Listen/Record Transaction” means a transaction
in which a subscriber of the Service receives an electronic
transmission for which a separate charge is made, directly or
indirectly, for the reception or delivery of cone or more sound
recordings.

(g) "Audio-on-Demand Transaction" means a transaction in
which a subscriber of the Service receives an electronic transmission
for which a separate charge is made, directly or indirectly, for the
reception or delivery of one or more sound recordings of the
subscriber’s choosing, at a time chosen by the subscriber.

(h) "Simulcast Transmission” means the use of a Service
channel to simultaneously transmit the audio portion of a video program
where a separate charge i8 or is not made to view and/or record such
video program but no separate charge is made to receive the audio
portion of such transmission.

2. Rights

(a) WMG grants to DCR the non-exclusive right to publicly
perform WMG Recordings, via the Service only, in the Territory during
the Term. Should WMG Control a WMG Recording for less than the entire
Territory or less than the entire Term, this grant shall only apply to
that portion of the Territory and/or Term for which such rights are
Controlled and the compensation payable pursvant to Paragraph 3 shall
be adjusted accordingly.

(b) None of the parties hereto, nor any of their Affiliates
makes any warranties, representations or indemnities with regspect to

the rights granted hereunder, except as otherwise expressly provided in
this Agreemsnt.

(c) All rights not specifically granted to DCR by WMG are
regerved to WMG, except for those rights which DCR may have by common
law or by statute, provided that any rights subject to the foregoing
exception shall be and remain subject to any and all provisions and
restrictions of this Agreement, :

(d) The rights granted hereunder include only the right
specified in subparagraph 2(a) and, without limiting the generality of
the foregoing, do not include the grant of a right to;

(1) publicly perform musical compositions;
{(ii) transmit any WMG Recording for a Pay-Per-

Listen/Record Transaction, except that the foregoing shall not preclude
a Simulcast Transmigsion, ; and

(iii) transmit any WMG Recording for an Audio-on-Demand
Transaction.

MSM/BLHO046 (5-A-3%020)
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() Except to the extent necessary to allow DCR's customers
to retransmit the Service to their subscribers, and to the extent set
forth in Paragraph 13, below, DCR shall not have the right to
sublicense the rights granted hereunder.

3. Compensation
DCR will calculate and make payment to WMG as follows:

{a}y (1) Within thirty (30) days after the end of each
calendar guarter or part thereof ("Quarter") during the Term, DCR shall
compute the total "Service Revenue'" earned by DCR during such period
from the Service in the Territory. Service Revenue shall include all
revenue earned by DCR from the Service during such period, whether or
not collected (net of trade discounts, zllowances and other similar
items) less amounts which DCR is required by law to pay, and does in
fact pay, in respect of the public performance of WMG Recordings
cutgide the United States, its territories and possesgions.

(ii) A calculation of the total "Music License Fee"
ghall be made as follows:

(_(\%_k%) times (Z-W) times (2%)

where (A) X equals the number of channels on the Service which transmit
music (including, but not limited to, Simulcast Transmigsions), (B) Y
equals the total number of Service channels, (C) K equals the number of
channels on the Service which solely make Simulcast Transmissions, (D)
Z equals the total Service Revenue, (E) W eguals the Service Revenue
attributable solely to a separate charge required for a particular Non-
Music Channel (i.e., a channel which carries no music sound recordings)
or a group of channels comprised solely of Non-Music Channels, provided
that the purchase of such Non-Music Channels is not, directly or
indirectly, a prerequisite to or otherwisze tied (by pricing or
otherwisge) to the purchase of any music channel (provided that, it is
understood that to obtain any Non-Music Channels, purchase of the so-
called "Primary Channels" may be required), and (F) N equals the total

number of the Non-Music Channels that give rise to Service Revenue
included in "wWv,

(1ii) For the period beginning on the commencement of
the Term and ending at the conclusion of the first full calendar
quarter of the Term, and for each subsedquent Quarter during the Term
("Sample Period"), DCR will calculate (a) the number of sound
recordings transmitted on all channels of the Service (other than "Non-
Subject Channels" as defined in.the Channel Allocation Agreement under
the Transaction, and any channels contributed by DCR and which are
programmed by the Advertising Joint Venture under the Transaction)
during two (2) randomly selected periods of five consecutive days each,
during each Sample Period (the "Sample") and (B) the percentage of the

MSM/BLE0046 (9-A-3%020)
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Sample represented by WMGE Recordings (the "WMG Share")., No such f%ve-
day period shall be within four weeks of another such five-day period.

(iv) Such determination shall be made by referring to
actval logs which DCR shall maintain. At any time during the Term of
this Agreement, if a party reasonably bhelieves and so-notifies the
other that the foregoing method of calculating the WMG Share does not
accurately reflect the WMG Share, the Sample and the WMG Share shall be
based upon an additional number of randomly selected days during each
Quarter ending after such notice (such additional number to be agreed
upon in good faith by the parties but not to exceed one additional week
during any such Quarter).

(b} With respect to the Term, WMG will be paid a license fee
equal to the WMG Share of the Music License Fee within forty-five (45)
days following the end of the Quarter concerned, provided, however,
that such license fee shall accrue (without interest) and shall not be
payable by DCR to WMG until forty-five (45) days following the end of
the calendar cuarter in which the Service has reached "break-even" at
which point the accrued license fees shall be paid by DCR to WMG in six
equal monthly payments. "Break-even" shall be deemed to have occurred
at such time as DCR has generated revenues from the Service, for a
period of three consecutive months, in excess of all costs and expenses
attributable to the Service for such three-month period, under
generally accepted accounting principles including, but not limited to,
third-party interest payments and interest on partner loans. After
break-even, the WMG Share of the Music¢ License Fee shall thereafter be
payable on a current bazis with respect to the remainder of the Term.

(c) The statement rendered by DCR to WMG shall clearly
document, in detail, the calculations referred to above, including,
without limitation, any adjustments made pursuant to the last sentence

of subparagraph 2(a).

4, Restrictions

(a) DCR will not create programming, market the Service or
digseminate information on programming in a manner that actively
encourages recording of sound recordings transmitted on the Service,
without the express, prior, written consent of the holder{s) of the
rights in such sound recordings. The parties acknowledge, however,
that even absent encouragement by DCR, isolated instances of recording
may occur, and nothing herein contained is intended to or shall cause
DCR to be liable to WMG for any such instance of recording.

(b) Without the prior consent of WMG and the owner of the
sound recordings concerned:

(1) DCR shall not play consecutively and without
interruption a substantial portion (either playing time or tracks) of
the sound recordings on any record (whether or not played in the order
on such record); provided, however, this restriction shall not apply to

-any album which is composed of a small number of sound recordings and

- 5 -
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where the entire record, or the substantial portion concerned, can be
deemed to be a single composition.

(ii) Except as may be permitted pursuant to the
proviso of subparagraph 4(b) (i), DCR shall not play consecutively and
without a substantial interruption (A) more than six (6) tracks by an
individual recording artist or group or (B) more than three tracks from
an individual record.

(¢} Any information encoded in a WME Recording by WMG or an
Affiliate of WMG shall be transmitted by DCR without alteration. No
information will be added to such transmission of a WMG Recording by
DCR without the prior consent of WMGE, which consent will not
unreasonably be withheld or delayed. WMG consents to the inclusion of
the following information by DCR in connection with a transmission via
the Service: Composition title, Artist(s) name(s), album title, if any,
the record label, catalog number, DCR Service channel name and number,
and lyrics. WMG will co-operate reasonably with DCR concerning the
technical aspects of enabling such encoded information to be
transmitted via the Service. DCR shall not be required to expend sums
which are not commercially reasonable in order to comply with this
subparagraph 4(c),

(d) DCR will play each WMG Recording (i) in its entirety
without alteration and (ii) in compliance with any rights of the
creators of WMG Recordings to the extent they have such rights by law
in the Territory.

5. Security

(a) DCR shall reasonably cooperate in the transmission,
without alteration, of digital or other security systems incorporated
into a WMG Recording in compact disc or other formats used as an
original source for transmission.

(b) DCR will use commercially reasonable efforts to
cooperate with any industry effort that seeks to establish a security
system which, like the 8S8erial Copy Management System, limits

rerecording of sound recordings delivered by digital or other
transmissions.

6. Most Favored Natlons

Should DCR at any time during the Term agree with any owner,
manufacturer or distributor of sound recordings other than WMGE or an
affiliate of WMG to pay a license fee in respect of the public
performance of sound recordings or a payment otherwise computed in a
manner similar to WMG's license fee hereunder, which fee iz more
favorable to such other person or entity than the fee payable to WMG
hereunder, then DCR shall immediately notify WMG thereof and such more
favorable terms shall, at WMG'=s option, be deemed included in this
Agreement. Should WMG at any time agree with any owner of a digital-

- - or gatellite- based audio programming service similar to the Service to

-5 -
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accept a license fee in respect of the public performance o? sound
recordings during the Term or a payment otherwise computed in a manner
gimilar to WME’'s license fee hereunder during the Term, which fee is
more favorable to such .other person or entity than the fee payable to
DCR hereunder, then WMG shall immediately motify DCR thereof and such
more favorable license fee shall, at DCR’'s option, be deemed included
in this Agreement.

7. Product

During the Term, WMG will furnish to DCR, concurrently with its
distribution to broadcast media generally, one promotional copy of each
newly commercially released WMG Recording which is appropriate to the
Service’'s programming formats.

8. Audit

DCR shall keep true and accurate books and records relating to
this Agreement for a period commencing at the beginning of the Term
until one year after breakeven has been achieved and thereafter for a
period of not less than three (3) years, in accordance with generally
accapted accounting principlesg. During the Term and for a period of
one year thereafter, at WMG's expense, WMG or its designated
representative may, on at least twenty days written notice, not more
often than once in any twelve month period, at DCR’s office and at
reasonable times within regular business hours, inspect and make
extracts and copies of any such books and records in order to determine
the accuracy of amy or all of DCR's statements rendered under this
agreement. WMG may not audit records further back in time than three
(3) years prior to the end of the latest Quarter with respect to which
WMG is conducting the audit concerned. Notwithstanding the preceding
sentence, during the first audit conducted by WMG after DCR has
achieved break-even WME may examine all receords going back to the
beginning of the Term. WMG will complete any.such audit within ninety
(90) days of commencement of the audit. In the event any audit
undertaken by WMG discloses an underpayment by DCR, DCR shall promptly
pay such understated amount with interest calculated at the prime rate
in effect at Chemical Bank from time to time plus two percentage
points, and if such underpayment iz fifteen percent (15%) or more with
respect to the amounts set forth on any of DCR’g statement (s), DCR
shall also reimburse WMG for the reascnable costs incurred by WMG in
connection with the audit., WMC will make any olaim against DCR within
sixty days of the completion of the audit. No audit shall ba deemed to
have been completed until WMG has received a final report from its
auditors with respect to such audit. WMG agrees, on behalf of itself
and the WMG Affiliates, to maintain in confidence and not to disclose
any and all information furnished to it or learned by it in connection
with the foregoing examination and audit of DCR’s books and records,
except with respect to information that (a) becomes generally available

'to the public other than as a result of a disclosure in violation of

this Agreement, (b) was aveilable to WMG on a non-cenfidential basis
prior to its disclosure by WMG or subsequently becomes 80 available,

(c) becomes available to WMG on a non-confidential bagis from a source
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other than DCR, unless WMG knows that such source is bound by a )
confidentiality agreement or is otherwise prohibited from transmitting
such information by a contractual obligation, (4} is developed
independently by WMG without reference to confidential information
received by WMG from DCR (e) is disclosed to WMG’'s accountants,
attorneys or employeses in the regular course of their employment by
WMGE, {f) WMG may be required to disclose to its Affiliates or other
third parties pursuant to agreements with such third parties or (g) is
required to be disclosed by law or in the course of a legal or
administrative proceeding. WMG will advise any perseon, firm or entity
to whom it discloses such confidential information that it is
confidential and subject to the terms of the preceding sentence, but
any inadvertent failure to do so shall not be a breach hereof,

9. Copyright Law Amendment

In the event that during the Term an amendment to the United
States Code establishing a copyright or similar right with respect to
the public performance of sound recordings becomes effective and such
amendment provides for a mechanism for the payment of fees for such
public performances:

(a) DCR shall not be obligated to pay WMG its license
fee as provided in Paragraph 3 for public performances of WMG
Recordings covered by such amendment which ocecur on and after the date
with respect to which such fees become payable and are actually paid to

- or on behalf of WMG for the public performance of WMG Recordings as a

result of such statute or mechanism, and

(b) The parties hereto shall, in addition to any
payment or other obligations imposed by said statute or industry
practices arising therefrom, continue to be bound by all warranties,
indemnities, restrictions and covenants contained herein until the
expiration of the Term or, if they survive the expiration of the Term,
for the period of such survival.

10. Notices
A1l notices given hereunder shall be duly and properly given
if hand-delivered, on the next business day if sent by a nationally
recognized overnight delivery service, or on the third succeeding
business day if mziled by regqular first-clags United States mail to the
addressee get forth in the caption to this Agreement or as otherwise
designated by each party hereto in writing for such purpose.
11. Warranties and Indemmnities
(a) DCR warrants and represents as follows:

(1) It has obtained all corporate, partnership and
other authorizations necessary for it to enter into this agreement; and

MSM/BLHO046 (9-A-39020)
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(id) It will obtain all rights and licenses necessary
for it to publicly perform sound recordings on the Service, including,
without limitation, the right to publicly perform the musical
compositions embodied therein.

(b) WMG warrants and represents that it has obtained all
corperate, partnership and other authorizations necessary for it to
enter into this agreement and has all necessary authority from its
Affiliates and that it has all rights necessary to commercially release
gach WMG Recording it commercially releases in the Territory.

(c) For the purposes of this subparagraph ll(c) the party
indemnifying the other party is referred to as the Indemnitor and the
indemnified party is referred to as the Indemnitee. Indemnitor agrees
to and does hereby indemnify, save and hold Indemnitee harmless from
any and all loss and damage (including court costs and reascnable
attorneys’ fees) arising out of, connected with or as a result of any
inconsistency with, failure of, or breach or threatened breach by
Indemnitor of any warranty, representation, agreement, undertaking or
covenant contained in this Agreement including, without limitation, any
claim by any third party in connection with the foregoing. In addition
to any other rights or remedies Indemnitee may have by reason of any
such inconsistency, failure, breach, threatened breach or ¢laim,
Indemnitor shall reimburse Indemnitee, on demand, for any payment made
by Indemnitee at any time after the date hereof with respect to any
loss, damage or liability resulting therefrom. Indemnitee shall not
sattle any such claim without the Indemnitor’s consert, not to be
unreasonably withheld., Indemnitee shall give Indemnitor notice of any
third party claim to which the foregoing indemnity applies and '
Indemnitor shall promptly thereafter retain competent counsel to defend
such claim on behalf of Indemnitee. Indemnitee ghall have the right to
participate in the defense of any such claim through counsel of
Indemnitee’s own choice and at Indemnitee’s expense.

12. Equitable Relief

DCR expressly acknowledges that the WMGE Recordings are of a
special, unigue and intellectual character which gives them peculiar
value, and that in the event of a breach or threatened breach by DCR of
any term, condition or covenant hereof, WME will be caused immediate
irreparable injury. DCR expressly agrees that WMG shall be entitled to
injunctive and other equitable relief, as permitted by law, to prevent
& breach or threatened breach of this Agreement, or any portion
thereof, by DCR which relief shall be in addition to any other rights
or remedies, for damages or otherwise, available to WME.

12, Aszssgignment

Except as provided in thig Paragraph 13, this Agreement may not be
agsigned by operation of law or otherwise without the prior written
consent of the other party. WMG may assign all or any portion of its
rights hereunder to one or more Affiliates of Time Warner Inc. and/or

- 9 .
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Warner Music Group Inc. DCR may assign all or any portion of its
rights hereunder to any successor to DCR, whether through the merger,
consolidation or other combination of DCR with another entity, or by
the sale, transfer or exchange of all or substantially all of DCR’'s
asgets, including, but not limited to, the incorporation of DCR., In
connection with any such assignment, appropriate adjustment shall be
made to this Agreement to take into account such assignment. -

1l4. DAmendments

Thiz Agreement cannot be waived or added to or modified _
orally and no waiver, addition or modificatiom shall be valid unless in
writing and signed by all of the parties. This Agreement, together
with the other Transaction Agreements, contains the entire agreement
among the parties with respect to the subject matter hereof, and
supersedes all prior agreements, written oxr oral, with respect thereto.

15. Governing Law

This Agreement, its validity, construction and effect, shall
be governed by the laws of the State of New York, without regard to
conflicts of laws principles. The fact that any provisions herein are
found by a court of competent jurisdiction to be unenforceable shall
not affect the validity or enforceability of any other provisions.

16. Effect of this Agreement

Neither DCR’s execution of this Agreement nor any provision herecf
is an acknowledgement or agreement by DCR, Continental Cablevision,
Inc., Comcast Cable Communications, Inc., Cox Communications, Inc. or
the cable operating division of Time Warner Entertainment Company, L.P.
that United States law, as of the date of this Agreement, requires the
obtaining of a license or the payment of a fee or royalty to perform
sound recordings publicly. Notwithstanding the foregoing, DCR is
entering inte this Agreement as one part of a complex commercial

transaction, evidenced by the Transaction Agreements (as defined in
Paragraph 17),

17. Transactlion Agreements

The parties hereto agree that they and/or their respective
affiliates will enter into the following instruments (together, the
"Trangaction Agreements"): (a) this Agreement, (b) the Second ZAmendment
to the General Partnership Agreement, (c) a Channel Allocation
Agreement between DCR and 8/W, (d) an Advertising Joint Venture
Agresment between DCR and &/W, (e) a Subscription Agreement between DCR
and the cable operating division of Time Warner Entertainment Company,
L.P. (f) a Purchase Agreement between Jerrold and S/W and the Guaranty
of GI Corporation related thereto, (g) an Affiliation Agreement between
DCR and the cable cperating division of Time Warner Entertainment
Company, L.P, (h) the Marketing Joint Venture Agreement between DCR and
5/W, (i) a License Agreement between DCR and Sony Music Entertainment
Inc., (j) an Amendment of a Manufacturing and License Agreement between

- 10 -
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the General Partner and the Jerrold division of GI Corporation and (k)
an Amendment to the Limited Partnership Agreement of DCR. None of the
Transaction A¢reements, including, without limitation, this Agreement,
shall be effective unti] the execution and delivery of all the
Transaction Agreemeptes by all parties thereto.

18. Blackout Pariscd

Section 11.4 of the Second Amendment to the General Partnership
Agreement of the General Partner is heresby incorporated herein in its

entirety and shall be binding upon the parties hereto as if fully set
forth herein, .

19. SONY “put"

. Without limitation, SONY’s exercise of its "put" right pursuant
to the letter agreement between Jerrold and SONY dated as of the date

hereof and the “Clozing" pursuant thereto, if any, shall have no effect
oh this Agresment. ‘

IN WITNESS WHEREQF, the partiss have executed this Egreement as of
the date first above written.

DIGITAL CABLE RADIO ASSQCIATES, L.P.
a Delaware limited partnership

By: DIGITAL CABLE RADIQ ASSOCIATES, a
Pennsylvania general partnership

By: JERROLD DC RADZIR|, INC., a general
partner

By:

Name! War vt e e
Title: (¢ Ll

WARNER MUSIC GROUP, INC.
a Delaware corporation

By!:

Name:
Title:

- 11 -
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\_’ the Ceneral Partner and the Jerrold division of GI Corporation and (k)

Lo

an Amendment to the Limited Partnership Agreement of DCR. None of the,
Transaction Agreements, including, without limitation, thisg Agreement,
shall be effective until the execution and delivery of all the
Transaction Agreements by all parties thereto.

18. Blackout Period

Section 11.4 of the Second Amendment to the General Partnership
Agreement of the General Partner is hereby incorporated herein in its
entirety and shall be binding upon the parties hereto as if fully set
forth herein.

1%, SONY "Put"

Without limitation, SONY’'s exercise of its "put" right pursuant
to the letter agreement between Jerrold and SONY dated as of the date

hereof and the "Closing" pursuant thereto, if any, shall have no effect
on this Agreement.

IN WITNESS WHEERECF, the parties have executed this Agreement as of
the date first above written.

DIGITAT, CABLE RADIO ASSOCIATES, L.P.
a Delaware limited partnership

By; DIGITAL CABLE RADIQ ASSOCIATES, a
Penngylvania general partnership

By: JERROLD DC RADIO, INC., a general

rartner
By:
Name:

Title:
WARNER MUSIC GROUP, INC.

a Delaware corpo ilon
By:

Name: [ved Wishw
Title:Sein Viee PVC&‘IAM"(
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Copyright Board
Canada

FILE: Public Performance of Sound
Recordings 1998-2002

Public Performance of Sound Recordings

Copyright Act, section 68(3)

STATEMENT OF ROYALTIES TO BE
COLLECTED BY NRCC FOR THE PUBLIC
PERFORMANCE OR THE COMMUNICATION
TO THE PUBLIC BY TELECOMMUNICATION,
IN CANADA, OF PUBLISHED SOUND
RECORDINGS EMBODYING MUSICAL WORKS
AND PERFORMER’S PERFORMANCES OF
SUCH WORKS

[TARIFF 1.A - COMMERCIAL RADIO IN 1998,
1999, 2000, 2001 AND 2002]

DECISION OF THE BOARD

Reasons delivered by:
Michel Hétu, Q.C.

Mrs. Adrian Burns
Mr. Andrew E. Fenus

Date of the Decision

August 13, 1999

Commission du droit d’auteur
Canada

DOSSIER : Exécution publique
d’enregistrements sonores 1998-2002

Exécution publique d’enregistrements sonores

Loi sur le droit d’auteur, article 68(3)

TARIF DES REDEVANCES A PERCEVOIR PAR
LA SCGDV POUR L’EXECUTION EN PUBLIC
OU LA COMMUNICATION AU PUBLIC PAR
TELECOMMUNICATION, AU CANADA,
D’ENREGISTREMENTS SONORES PUBLIES
CONSTITUES D’EUVRES MUSICALES ET DE
LA PRESTATION DE TELLES EUVRES

[TARIF 1.A - RADIO COMMERCIALE EN 1998,
1999, 2000, 2001 ET 2002]

DECISION DE LA COMMISSION

Motifs exprimés par :
Michel Hétu, c.r.

M™ Adrian Burns
M. Andrew E. Fenus

Date de la décision

Le 13 ao(it 1999



Ottawa, August 13, 1999

File: Public Performance of Sound Recordings
1998-2002

Public Performance of Sound Recordings

Reasons for the decision certifying NRCC
Tariff 1.A (Commercial Radio) for the years
1998 to 2002

I. INTRODUCTION

Pursuant to section 67 of the Copyright Act [the
Act] and section 53.1 of the Act to amend the
Copyright Act [S.C. 1997, ch. 24], the
Neighbouring Rights Collective of Canada
(NRCC) and the Société de gestion des droits des
artistes-musiciens (SOGEDAM) filed with the
Board on or before September 1, 1997, statements
of proposed royalties for the public performance,
or the communication to the public by
telecommunication in Canada, of performer’s
performances of musical works, or of sound
recordings embodying such performer’s
performances, with an effective date of January 1,
1998. The statements were published in the
Canada Gazette on October 18, 1997. At the
same time, the Board gave notice to users of their
right to file objections to the proposed tariffs.

The following are the Board’s reasons dealing
with Tariff 1.A (Commercial Radio). Other
tariffs will be disposed of later.

The Canadian Association of Broadcasters (CAB),
Shaw Radio Limited and Radiomutuel Inc. filed
timely objections to Tariff 1.A. Shaw eventually
withdrew its objection whereas Radiomutuel
informed the Board it would be represented by
CAB. Hearings took place over 16 days in June,
July and August 1998. Participants filed their
final arguments on November 16, 1998.

Ottawa, le 13 aodt 1999

Dossier : Exécution publique d’enregistrements
sonores 1998-2002

Exécution publique d’enregistrements sonores

Motifs de la décision homologuant le tarif 1.A
(Radio commerciale) de la SCGDV pour les
années 1998 a 2002

I. INTRODUCTION

Au 1¢" septembre 1997, conformément a I’article
67 de la Loi sur le droit d’auteur [la Loi] et a
I’article 53.1 de la Loi modifiant la Loi sur le
droit d’auteur [L.C. 1997, ch. 24], la Société
canadienne de gestion des droits voisins (SCGDV)
et la Société de gestion des droits des artistes-
musiciens (SOGEDAM) déposaient aupres de la
Commission des projets de tarifs pour I’exécution
publique ou la communication au public par
télécommunication au Canada de prestations
d’ceuvres musicales ou d’enregistrements sonores
constitués de ces prestations, tarifs qu’elles
entendaient percevoir a partir du 1°" janvier 1998.
Ces projets ont été publiés dans la Gazette du
Canada le 18 octobre 1997. Par la méme
occasion, la Commission avisait les utilisateurs de
leur droit de s’opposer aux projets de tarifs.

Les présents motifs traitent du tarif 1.A (Radio
commerciale). Les autres tarifs feront I’objet de
décisions ultérieures.

L’Association canadienne des radiodiffuseurs
(ACR), Shaw Radio Limited et Radiomutuel inc.
se sont opposées dans les délais prescrits. Shaw a
éventuellement retiré son opposition alors que
Radiomutuel informait la Commission qu’elle
serait représentée par I’ACR. Les audiences, qui
ont duré 16 jours, ont été tenues en juin, juillet et
ao(t 1998. Le dépdt de I’argumentation finale a
pris fin le 16 novembre 1998.



Il. LEGISLATIVE FRAMEWORK

This is the first time the Board is called upon to
deal with the so-called neighbouring rights regime
set up in 1997, when Bill C-32 [now S.C. 1997,
ch. 24] came into force. Consequently, it would
be appropriate to outline the legislative evolution
of the protection afforded to performers and
makers of sound recordings under Canadian
copyright legislation as well as some of the
essential elements of the new regime.

Makers of sound recordings have long enjoyed the
exclusive right to authorize their reproduction.
They also enjoyed the right to authorize their
public performance until 1971. They lost that
right shortly after the Copyright Appeal Board
certified a number of tariffs for such
performances. In 1994, as a result of the North
American Free Trade Agreement, makers were
granted the exclusive right to rent their sound
recordings.

Performers have until recently enjoyed little, if
any rights under Canadian copyright legislation.
Only in 1994 did legislation implementing some
of Canada’s obligations resulting from its
adhesion to the World Trade Organization grant
performers certain exclusive rights over their live
performances.

The adoption of Bill C-32 allowed Canada to
become a party to the Rome Convention of 1961
for the Protection of Performers, Producers of
Phonograms and Broadcasting Organizations. On
June 4, 1998, Canada joined 56 other countries.
The United States is not a party to the Rome
Convention.

New and pre-existing rights of performers,
makers of sound recordings and broadcasters are
all addressed in Part 11 of the Act. Sections 15,
18, 21 and 26 now describe the exclusive rights
they enjoy, all of which are included in the
definition of “copyright” which is introduced in
the Act for the first time. Section 19 also grants to

Il. LE CADRE LEGISLATIF

C’est la premiére fois que la Commission se
penche sur le régime dit des droits voisins, mis en
place en 1997 par I’entrée en vigueur du projet de
loi C-32 [L.C. 1997, ch. 24]. Il parait donc utile
de faire un survol de I’évolution de la protection
que le droit d’auteur canadien accordait jusque-la
aux artistes-interpreétes et aux producteurs
d’enregistrements sonores et de décrire les
éléments essentiels du nouveau régime.

Les producteurs d’enregistrements sonores ont
acquis depuis longtemps le droit exclusif
d’autoriser la reproduction de ces enregistrements.
Jusqu’en 1971, ils jouissaient aussi du droit
d’autoriser leur exécution publique, droit qu’ils
ont perdu peu aprés que la Commission d’appel
du droit d’auteur ait homologué des tarifs a cet
effet. En 1994, dans le cadre de la mise en
application de I’Accord de libre-échange nord-
américain, les producteurs d’enregistrements
obtenaient le droit exclusif de les louer.

Jusqu’a tout récemment, la législation canadienne
en matiére de droit d’auteur accordait peu ou pas
de droits aux artistes-interprétes. Ce n’est qu’en
1994 que la loi de mise en application de certaines
obligations du Canada découlant de son adhésion a
I’Organisation mondiale du commerce leur a
octroyé certains droits exclusifs sur leurs
prestations en direct.

L’adoption du projet de loi C-32 a permis au
Canada d’adhérer a la Convention de Rome de
1961 pour la protection des artistes-interprétes,
des producteurs de phonogrammes et des
organismes de radiodiffusion. Le 4 juin 1998, le
Canada rejoignait 56 autres pays. Les Etats-Unis
n’ont pas adhéré a cette Convention.

Tous les droits dont jouissent les artistes-
interprétes, producteurs d’enregistrements sonores
et radiodiffuseurs se retrouvent maintenant a la
Partie Il de la Loi. Les articles 15, 18, 21 et 26
prévoient divers droits exclusifs, tous qualifiés de
droit d’auteur selon la définition de I’expression
nouvellement ajoutée a la Loi. L article 19



makers and performers a right of equitable
remuneration for the public performance and
communication to the public by
telecommunication of eligible published sound
recordings. This new right has several
characteristics, some of which have a direct effect
on this decision.

First, the right benefits jointly makers and
performers of eligible sound recordings.
[s. 19(2)]

Second, a recording is eligible not only if the
maker was, at the date of the first fixation, a
citizen or permanent resident of Canada or a
Rome Convention country, but also if all the
fixations done for the sound recording occurred in
Canada or a Rome Convention country. [s. 20(1)]
As a result, performers and makers who are not
citizens or permanent residents of Canada or a
Rome Convention country may be entitled to
remuneration.

Third, the manner in which royalties are collected
varies according to the nature of the underlying
work. In the case of recorded music, users pay
royalties to the collective society authorized under
Part VI to collect them. In the case of recorded
literary or dramatic works, users pay royalties to
either the maker or the performer. [s. 19(2)]

Fourth, once they have been paid, royalties are
always divided equally between the maker or
makers and the performer or performers,
irrespective of who received the payment.

[s- 19(3)]

Fifth, even though performers and makers are
entitled to an equal share of the remuneration,
what triggers the remuneration is the performance
or telecommunication of the maker’s recording.
[s. 19(2) in limine]

accorde par ailleurs aux producteurs et artistes-
interprétes un droit a rémunération équitable pour
I’exécution en public ou la communication au
public par télécommunication d’enregistrements
sonores admissibles publiés. Certaines des
nombreuses caractéristiques de ce droit ont un
impact direct sur la présente décision.

Premiérement, le droit bénéficie conjointement
aux producteurs et artistes-interpretes
d’enregistrements admissibles. [a. 19(1)]

Deuxiémement, I’enregistrement est admissible
non seulement si le producteur, a la date de la
premiere fixation, était citoyen canadien ou
résident permanent du Canada ou d’un pays partie
a la Convention de Rome, mais aussi si toutes les
fixations réalisées en vue de la confection de
I’enregistrement sonore ont eu lieu dans I’'un de
ces pays. [a. 20(1)] Il s’ensuit que les artistes-
interprétes et producteurs qui ne sont pas citoyens
ou résidents permanents d’un de ces pays peuvent
avoir droit & la rémunération.

Troisiemement, la facon dont les redevances sont
percues varie en fonction de la nature de I’ceuvre
enregistrée. Pour les enregistrements d’ceuvres
musicales, le paiement se fait a la société de
gestion chargée, en vertu de la partie VII, de les
percevoir. Pour les enregistrements d’ceuvres
littéraires ou dramatiques, le versement se fait soit
au producteur, soit a I’artiste-interpréte.

[a. 19(2)]

Quatriemement, les redevances, une fois versées,
sont partagées par moitié entre le producteur et
I’artiste-interprete, sans égard a celui qui a recu le
paiement. [a. 19(3)]

Cinquiémement, bien que les artistes-interprétes et
les producteurs aient droit a une part égale de la
rémunération, c’est I’exécution ou la
télécommunication de I’enregistrement
appartenant au producteur qui donne lieu a cette
rémunération. [a. 19(1)]



Finally, in the case of sound recordings of musical
works, the right to remuneration must be
exercised through a collective society.

[ss. 19(2)(a), 67.1(1), 67.1(4)(b)] Societies are
subject to the rate regulation regime already in
place for the performance or telecommunication
of musical works. All must answer information
requests about their repertoire. All must file
proposed tariffs or lose their right to sue for
payment of royalties without the written consent
of the Minister. All tariffs are subject to
essentially the same examination and certification
process.

A few differences exist. The Act sets out three
limits on the Board’s power to decide the amount
and terms of the royalties to be paid on account of
the remuneration right.* The tariff must apply
only in respect of eligible recordings. It must not
put certain users that are subject to different
linguistic and content requirements as a result of
Canada’s broadcasting policy at a financial
disadvantage. Finally, it must provide for the
payment of royalties in a single payment.

The Act also sets out special conditions that apply
to radio stations or “wireless transmission
systems” notwithstanding the tariffs approved by
the Board. Community systems pay only $100 a
year. Systems other than community systems and
public transmission systems pay only $100 on
their first 1.25 million dollars of annual
advertising revenues. All other royalties are to be
phased in, with systems paying one-third of the
royalties set out in the approved tariff in 1998,
two-thirds in 1999 and the full amount in 2000
and thereafter. [s. 68.1(1)]

Finally, the Act provides for the adoption of a
number of regulatory definitions. The Board can

Enfin, I’exercice du droit a rémunération pour les
enregistrements d’ceuvres musicales s’exerce
nécessairement par le truchement d’une société de
gestion. [aa. 19(2)(a), 67.1(1), 67.1(4)(b)] Ces
sociétés sont assujetties au régime de
réglementation tarifaire déja en place pour les
sociétés qui gerent le droit d’exécution et de
télécommunication d’ceuvres musicales. Toutes
doivent répondre aux demandes de renseignements
concernant leurs répertoires. Toutes doivent
déposer des projets de tarifs ou voir leur recours
en recouvrement des redevances dépendre de la
permission écrite du ministre. Enfin, le méme
processus d’examen et d’homologation s’applique
pour I’essentiel a tous ces tarifs.

Certaines différences subsistent. Dans le cas du
droit a rémunération, le pouvoir de la
Commission d’établir le montant des redevances
et leurs modalités s’accompagne de trois
conditions.® Le tarif homologué ne doit
s’appliquer qu’aux enregistrements admissibles. I
ne doit pas désavantager sur le plan financier
certains utilisateurs en raison d’exigences
différentes concernant la langue et le contenu
imposées par le cadre de la politique canadienne
de radiodiffusion. Enfin, il doit prévoir que le
paiement des redevances soit fait en un versement
unique.

La Loi prévoit par ailleurs certaines conditions
speciales s’appliquant par dérogation aux tarifs
homologués par la Commission aux «systemes de
transmission par ondes radioélectriques» (les
stations de radio). Les systemes communautaires
ne payent que 100 $ par année. Les systemes
autres que les systémes communautaires ou les
systemes de transmission publics ne payent que
100 $ sur la partie de leurs recettes publicitaires
annuelles qui ne dépasse pas 1,25 million de
dollars. Autrement, les redevances sont soumises a
un régime transitoire au cours des trois premiéres
années, aux termes duquel un tiers est payable en
1998, les deux tiers en 1999 et la totalité par la
suite. [a. 68.1(1)]

La Loi prévoit enfin I’adoption de définitions
réglementaires. La Commission peut définir



define “advertising revenues”,? while the
Governor in Council may define “community
system”, “public transmission system” and
“wireless transmission system”.*

Other characteristics of the remuneration right
which do not have a direct impact on this decision
include the following. First, the remuneration
right is not a copyright as defined in the Act.
Consequently, a person who violates the right
does not infringe copyright. Second, the Minister
may limit the scope and duration of the protection
granted to sound recordings of Rome Convention
countries who do not grant rights similar to those
afforded in section 19 of the Act. This was done
on March 23, 1999.* However, the practical
impact of the statement on the size of the
repertoire actually used by commercial radio
stations is negligible. Third, the Minister may
also grant the right to remuneration to the
performers and makers of sound recordings of a
country other than a Rome Convention country if
that country grants Canadian performers and
makers of sound recordings rights substantially
equivalent to those conferred by Canadian
legislation. [s. 22] However, this has not been
done yet.

I1l. THE PARTICIPANTS’ CONCLUSIONS

The details of the participants’ arguments are
outlined in the relevant parts of the decision. In a
nutshell, their conclusions are as follows.

NRCC is asking for a five-year tariff, to be
phased in over five years instead of the three
mandated by the Act. In the fifth year, stations
would pay from 4.68 per cent for advertising
revenues between 1.25 and 1.5 million dollars, to
9.78 per cent on revenues in excess of five million
dollars. NRCC agreed to account for low-use
stations in the final tariff. It also asked that it be
the collective designated for the purposes of
collecting all royalties, including royalties for
rights holders it may not represent.

I’expression «recettes publicitaires»,? et le
gouverneur en conseil, les expressions «systeme
communautaire», «systéme de transmission par
ondes radioélectriques» et «systéme de
transmission public».®

Le droit a rémunération comporte d’autres
caractéristiques qui n’ont pas d’impact sur la
présente décision. Premiérement, il ne s’agit pas
d’un droit d’auteur au sens ou la Loi I’entend. Par
conséquent, y contrevenir ne viole pas le droit
d’auteur. Deuxiemement, le ministre peut limiter
I’étendue et la durée de la protection accordée aux
enregistrements confectionnés dans les pays parties
a la Convention de Rome qui n’accordent pas de
droits semblables a ceux prévus a I’article 19 de la
Loi. Une déclaration a cet effet a été émise le 23
mars 1999.* En pratique, cette déclaration ne
diminue en rien I’étendue du répertoire admissible
qu’utilisent les stations de radio commerciale.
Troisiemement, le ministre peut aussi accorder le
droit @ rémunération aux artistes-interprétes et
producteurs d’un pays autre qu’un pays partie a la
Convention de Rome qui accorde aux artistes-
interprétes et producteurs canadiens
essentiellement les mémes avantages que ceux
conférés par la législation canadienne. [a. 22] A
ce jour, le ministre n’a pas émis de déclaration a
cet effet.

IIl. LES CONCLUSIONS RECHERCHEES

Les prétentions des participants sont reprises en
détail lorsque nécessaire dans le reste de la
décision. Les conclusions qu’ils recherchent
peuvent se résumer comme suit.

La SCGDV demande un tarif valide pour cing
années, entrant en vigueur progressivement sur
toute cette période plutdt que celle de trois ans
prévue par la Loi. La derniére année, les stations
verseraient 4,68 pour cent de leurs recettes
publicitaires entre 1,25 et 1,5 million de dollars,
et 9,78 pour cent de leurs recettes au-dela de cing
millions de dollars. La SCGDV accepte que les
stations utilisant peu de musique paient a un taux
moindre que les autres. Enfin, elle demande a étre
la société de gestion chargée de percevoir toutes
les redevances, y compris celles revenant a des
titulaires qu’elle pourrait ne pas représenter.



SOGEDAM asked for a three-year tariff set at
five per cent of advertising revenues. It argued
that phasing-in provisions in the tariff are
unnecessary, since the Act already provides for
this. It also asked that it be granted 2.88 per cent
of total royalties payable under the tariff as
compensation for the repertoire it represents.

CAB asked for a three-year tariff of 0.7 per cent
of advertising revenues, a low-use tariff of 0.3
per cent and a flat royalty of $1,000 per year for
all-talk stations. It also found no need to add to
the statutory phasing-in provisions.

IV. GUIDING PRINCIPLES FOR FIXING
THE ROYALTIES

The Board finds it useful to outline at the outset
the principles that it intends to keep in mind in
reaching its decision. Some have already been
stated elsewhere; others flow from the terms of
the Act. They will be fleshed out as required in
the rest of the decision.

The Act requires that the Board take into account
the following principles. First, the royalties must
satisfy the performers’ and makers’ right to
equitable remuneration as set out in subsection
19(1) of the Act. Second, the tariff must address
only the use of the properly represented eligible
repertoire. Third, the tariff must not place some
users at a greater financial disadvantage than
others because of different linguistic and content
requirements of the Broadcasting Act. Finally, the
tariff must provide that the payment of royalties
by users is made in a single payment.

The Board also intends to rely on other principles
already expressed in previous decisions. Thus, the
tariff should reflect Canadian circumstances. It
should be simple to administer, transparent and
comprehensible. It should be based on a set of
statistics for a test period.

La SOGEDAM demande que le tarif soit établi a
cing pour cent des recettes publicitaires pour trois
ans. Elle soutient qu’il n’est pas nécessaire
d’inclure dans le tarif des dispositions transitoires
additionnelles a celles que prévoit la Loi. Elle
demande enfin de recevoir 2,88 pour cent des
redevances pour la rémunération du répertoire
qu’elle représente.

L’ACR demande un tarif d’une durée de trois ans.
Elle propose 0,7 pour cent des recettes
publicitaires, 0,3 pour cent pour les stations
utilisant peu de musique et 1 000 $ I’an pour les
stations de radio parlée. Elle ne voit pas non plus
la nécessité d’ajouter aux dispositions transitoires
de la Loi.

IV. PRINCIPES DIRECTEURS

La Commission croit utile d’énoncer dés le départ
les principes dont elle entend s’inspirer pour
rendre sa décision. Certains sont déja connus;
d’autres s’imposent a la lecture de la Loi. Lorsque
nécessaire, ils feront I’objet de commentaires
additionnels dans le reste de la présente décision.

La Loi exige que la Commission tienne compte
des principes suivants. Les redevances doivent
représenter la rémunération a laquelle les artistes-
interpretes et producteurs ont droit en vertu du
paragraphe 19(1) de la Loi. Le tarif doit
compenser uniquement I’utilisation du répertoire
admissible diment représenté. 1l ne doit pas
désavantager sur le plan financier certains
utilisateurs en raison d’exigences différentes
découlant de la Loi sur la radiodiffusion en
matiere de langue ou de contenu. Il doit prévoir
que le paiement des redevances soit fait en un
versement unique.

La Commission entend aussi se fonder sur certains
principes énoncés dans ses décisions antérieures.
Par conséquent, le tarif devrait refléter la situation
canadienne, étre facile a appliquer, a administrer
et a comprendre, et &tre fondé sur un ensemble de
données pour une période témoin.



The Board adds that by its nature, the tariff is
prospective. Only by looking at the past can the
Board determine the extent of the eligible
repertoire or the use made of it by commercial
radio stations. Should major changes occur during
the life of the tariff, collectives and users are free
to ask that the tariff be varied pursuant to section
66.52 of the Act.

V. THE ISSUES

The major issues the Board needs to address in
order to reach a decision in this matter can be
reduced to the following:

C What is meant by “equitable remuneration”?

C What is the properly represented eligible
repertoire and what use do commercial radio
stations make of it?

C What account should be taken of the Canadian
broadcasting policy?

€ How much should radio stations pay for their
use of the properly represented eligible
repertoire?

C How should royalties be allocated?

A. What is meant by “equitable”
remuneration?

Participants attempted to interpret the notion of
equitable remuneration in various ways. For
NRCC, the level of remuneration should be
determined by focussing solely on the entitlements
of rights holders. For its part, CAB insists that
equitable remuneration ought to also take into
account fairness to users as well as a number of
other factors including certainty as to the
remunerated repertoire and the benefits rights
holders derive from the use of eligible sound
recordings. In the end, the Board’s task is no
different here than it is, and has always been, in
other rate regulation regimes. Therefore, setting

La Commission ajoute que, de par sa nature, le
tarif est prospectif. Par conséquent, c’est en jetant
un regard sur le passé qu’elle peut établir
I’étendue du répertoire admissible ou I’usage
qu’en font les stations de radio commerciale. Si
des changements significatifs devaient survenir
pendant la durée du tarif, I’article 66.52 de la Loi
permet aux sociétés ou aux utilisateurs de
demander la modification du tarif.

V. LES QUESTIONS EN LITIGE

Les principales questions auxquelles la
Commission doit répondre afin de rendre sa
décision dans la présente affaire se résument
comme suit :

C Qu’entend-on par «rémunération équitable»?

C En quoi consiste le répertoire admissible ddment
représenté et quel usage les stations de radio
commerciale en font-elles?

C Comment faut-il tenir compte de la politique
canadienne en matiére de radiodiffusion?

C Combien les stations de radio devraient-elles
payer pour I’'usage qu’elles font du répertoire
admissible ddment représenté?

¢ Comment les redevances devraient-elles étre
réparties?

A. Qu’entend-on par «rémunération
équitable»?

Les participants abordent le concept de
rémunération équitable de diverses fagons. La
SCGDV soutient qu’il faut I’établir uniquement
en fonction des droits des titulaires. L’ACR
prétend que cette rémunération doit aussi étre
équitable a I’endroit des utilisateurs, en plus de
refléter d’autres éléments, tels I’identification
précise du répertoire rémunéré et le bénéfice que
tirent les titulaires de I’utilisation méme des
enregistrements. En bout de piste, la tache qui
incombe a la Commission demeure celle qui a
toujours été la sienne en matiere de réglementation
des tarifs, a savoir : établir un tarif qui soit juste



an equitable remuneration requires a tariff that is
fair and equitable to both rights holders and users,
given all the circumstances of the case.

B. What is the properly represented eligible
repertoire and what use do commercial
radio stations make of it?

The right to remuneration attaching to sound
recordings of musical works is contingent on the
recording being eligible. Essentially, this requires
that the recording be published, qualify under
section 20 of the Act and be less than 50 years
old. That right is also contingent on eligible
recordings being part of the repertoire of a
collective society that has filed for a tariff.

As a result, it is incumbent on the collectives who
claim royalties for the use of sound recordings to
show that they do represent the repertoire they
claim. The need to establish which recordings are
eligible and which are not is made all the more
important by the fact that almost all American
recordings, which represent an important
proportion of music played on radio, are not
eligible. This does not mean that collectives
actually bear the burden of making a case for each
and every title they claim: they are clearly entitled
to remuneration once they have established that
they do represent those they say they do.

The determination of which recordings are before
the Board requires an answer to two questions.
Are NRCC and SOGEDAM collective societies?
Do they represent those they say they represent? It
will then be necessary to determine the extent to
which commercial radio stations use the eligible
repertoire.

1. Are NRCC and SOGEDAM collective
societies?

NRCC is a collective of collectives. Its
membership is limited to organisations and

et équitable tant pour les titulaires de droits que
pour les utilisateurs, compte tenu de toutes les
circonstances de I’espece.

B. En quoi consiste le répertoire admissible
ddment représenté et quel usage les
stations de radio commerciale en font-
elles?

Seul I’enregistrement admissible emporte le droit
a rémunération. Pour I’essentiel, cela veut dire
qu’il doit avoir été publié, remplir les conditions
énumérées a I’article 20 de la Loi et remonter a
moins de 50 ans. Le droit a rémunération de
I’enregistrement d’une ceuvre musicale suppose
par ailleurs que I’enregistrement admissible fasse
partie du répertoire d’une société de gestion ayant
déposé un projet de tarif.

Par conséquent, il incombe aux sociétés qui
réclament des redevances pour I’utilisation de tels
enregistrements de démontrer qu’elles représentent
effectivement le répertoire dont elles se réclament.
Le fait que les enregistrements sonores
américains, si répandus a la radio, ne soient pas
admissibles, ne fait qu’ajouter a I’importance de
bien distinguer ce qui est admissible de ce qui ne
I’est pas. Cela ne veut pas dire pour autant que les
sociétés aient le fardeau d’établir la titularité de
chacun des titres faisant partie de leurs répertoires
> leur droit & rémunération est établi des lors
qu’elles représentent ddment les titulaires dont
elles se réclament.

Etablir quels enregistrements se retrouvent devant
la Commission exige de répondre a deux
questions. La SCGDV et la SOGEDAM sont-elles
des sociétés de gestion? Représentent-elles les
titulaires dont elles se réclament? Il faudra ensuite
déterminer I’usage que les stations de radio
commerciale font du répertoire admissible.

1. La SCGDV et la SOGEDAM sont-elles des
sociétés de gestion?

La SCGDV est une société de gestion qui en
regroupe d’autres. Peuvent en devenir membre



collectives that represent a significant number of
holders of remuneration rights. It was constituted
to collect the monies owing to those entitled to
neighbouring rights payments. It acts on behalf of
five sub-collectives: ACTRA Performers’ Rights
Society (APRS), the American Federation of
Musicians (AFM), the Société de gestion
collective de I’Union des artistes (Artistl), AVLA
Audio-Video Licensing Agency Inc. (AVLA) and
the Société de gestion collective des droits des
producteurs de phonogrammes et de vidéogrammes
du Québec (SOPROQ).

SOGEDAM is a more traditional collective whose
repertoire flows from two sources. It represents a
small number of Canadian recording musicians
who have authorized it to act for them by way of
assignment. Most importantly, SOGEDAM has
signed a reciprocal representation agreement with
SPEDIDAM, the collective society empowered
under French law to represent the rights of all
performers whose names do not appear in the
credits accompanying a sound recording.®

There is no doubt that NRCC and SOGEDAM are
collective societies. Their objects are clearly those
outlined in the definition of this term as set out in
the Act. Moreover, and contrary to what CAB
seemed to assert, the fact that some of NRCC’s
sub-collectives may not be corporate entities is a
non issue. The Act clearly contemplates the
possibility of an unincorporated association acting
as a collective. Such an association can, through
agency rules, secure remuneration rights and pass
them on to another person to collect them, as long
as the conditions imposed by statutes or private
law for such transfers are met.

The real issue is the extent, if any, to which
NRCC and SOGEDAM represent the eligible
repertoire. This in turn requires looking at the
status of NRCC'’s own “sub-collectives”.

uniquement les organisations et sociétés
représentant un nombre important de titulaires du
droit a rémunération. Créée pour percevoir les
redevances auxquelles les titulaires de droits
voisins ont droit, elle agit pour le compte de cing
sociétés membres : I’ACTRA Performers’ Rights
Society (APRS), I’American Federation of
Musicians (AFM), la Société de gestion collective
de I’Union des artistes (Artistl), I’AVLA Audio-
Video Licensing Agency Inc. (AVLA) et la
Société de gestion collective des droits des
producteurs de phonogrammes et de
vidéogrammes du Québec (SOPROQ).

La SOGEDAM est une société de type plus
traditionnel, dont le répertoire provient de deux
sources. Elle représente un petit nombre de
musiciens canadiens qui I’ont autorisée par voie de
cession. Elle a surtout signé une entente de
réciprocité avec la SPEDIDAM, société de gestion
a laquelle la loi francaise confie la gestion des
droits de tous les artistes-interpretes dont le nom
n’est pas mentionné dans la documentation
accompagnant I’enregistrement sonore.>

Il ne fait aucun doute que la SCGDV et la
SOGEDAM sont des sociétés de gestion. Leurs
objets sont clairement ceux qu’énonce la Loi. Qui
plus est, et contrairement a ce que semble
prétendre I’ACR, le fait que certaines des sociétés
membres de la SCGDV ne soient pas des
personnes morales n’est aucunement pertinent. La
Loi permet clairement qu’une association non
constituée en corporation agisse a titre de société
de gestion. Les regles du mandat permettent a une
telle association d’obtenir la gestion du droit a
rémunération et d’en confier la perception a
d’autres personnes, pour autant que I’instrument
par lequel le mandat est accordé respecte les
conditions prévues par la Iégislation ou le droit
privé.

La vraie difficulté est d’établir I’étendue du
répertoire admissible que représentent la SCGDV
et la SOGEDAM. Cela exige d’examiner le statut
des sociétés membres de la SCGDV.



2. Do NRCC and SOGEDAM represent the
rights holders they claim to represent?

As stated earlier, it is incumbent on the collectives
who claim royalties for the use of sound
recordings to show that they do represent the
repertoire they claim. CAB argues that both
collectives have fallen short in this respect. It
maintains that NRCC failed to establish that it
represents any Canadian performers as well as any
non-Canadian rights holders. It also argues that
SOGEDAM failed to demonstrate the extent to
which it represents any repertoire actually played
by Canadian commercial radio stations.
Consequently, CAB claims that the repertoire
properly before the Board, consisting only of the
Canadian makers’ share of the remuneration right,
represents only 15 per cent of all sound recordings
played by radio stations, or half the 30 per cent
Canadian content requirement currently imposed
by the CRTC on commercial radio stations.

CAB'’s challenge focussed on NRCC’s entitlement
to represent Canadian as well as foreign
performers: the former, because of the instrument
used by AFM and APRS to acquire the rights, and
the latter, because NRCC (through Artistl) had
not yet entered into reciprocal agreements with
foreign societies.

There is little doubt that SOGEDAM administers
the repertoire it says it does. The problem was
more with NRCC and the way it claimed to have
secured rights.

a. Makers’ rights and NRCC

According to the uncontradicted testimony of
Mrs. Lucie Beauchemin, AVLA and SOPROQ
represent virtually all Canadian producers.
Members of AVLA have signed non-exclusive
agency agreements, while members of SOPROQ
have authorized it to act for them by way of
assignment. In turn, NRCC holds its rights as a
result of AVLA and SOPROQ having become
members of NRCC.
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2. La SCGDV et la SOGEDAM représentent-
elles les titulaires dont elles se réclament?

Comme on I’a dit précédemment, il incombe aux
sociétés qui demandent a recevoir des redevances
au titre du droit voisin de démontrer qu’elles
représentent effectivement le répertoire dont elles
se réclament. L’ ACR soutient que ni la SCGDV,
ni la SOGEDAM ne se sont acquittées de cette
obligation. Elle prétend que la premiére n’a pu
établir sa titularité a I’égard des artistes-interprétes
canadiens ou des titulaires de droits étrangers. Elle
ajoute que la seconde n’a pu établir I’'usage que les
stations de radio commerciale font effectivement
du répertoire qu’elle représente. L’ACR en
conclut que le seul répertoire dont la Commission
soit réellement saisie est la part du droit a
rémunération revenant aux producteurs canadiens,
qui ne représente que 15 pour cent des
enregistrements utilisés par les stations de radio
commerciale, compte tenu du quota de 30 pour
cent de contenu canadien imposé par le CRTC.

Ce que I’ACR conteste d’abord et avant tout,
c’est le droit de la SCGDV d’agir au nom des
artistes-interpretes canadiens et étrangers : pour
les premiers, elle met en cause les moyens utilisés
par I’AFM et I’APRS pour obtenir les droits, et
pour les seconds, elle invoque le fait que la
SCGDV (par le biais d’Artistl) n’a toujours pas
conclu d’accords de réciprocité avec les sociétés
étrangéres agissant pour leur compte.

Il ne fait aucun doute que la SOGEDAM
représente le répertoire dont elle se réclame. C’est
plutét la facon dont la SCGDV prétend avoir
acquis certains droits qui pose probléme.

a. Les droits des producteurs et la SCGDV

Le témoignage non contredit de madame Lucie
Beauchemin démontre que I’AVLA et la
SOPROQ représentent a toutes fins pratiques
I’ensemble des producteurs canadiens. Les
membres de I’AVLA lui ont confié des mandats
non exclusifs, alors que ceux de la SOPROQ I’ont
autorisée par voie de cession. A son tour, la
SCGDV détient les droits dont ’AVLA et la
SOPROQ ont fait apport en devenant membres de
celle-ci.



The uncontradicted testimony of several witnesses
also establishes that Canadian producers bring to
their collectives not only the rights to their own
recordings, but also those to most foreign
recordings. Most, if not all foreign masters reach
the Canadian market through Canadian producers,
who exploit these records in Canada. Canadian
independent producers enter into licencing
agreements with foreign producers, while the
repertoire of the six “majors™ is represented in
Canada through intercorporate agreements
between Canadian and foreign affiliates. There
may be a few foreign producers who are not
represented according to either model. In their
case, NRCC or its members must enter into
agreements with foreign collective societies if they
intend to represent them in Canada. However, the
evidence in these proceedings, and especially
NRCC’s music use study (NRCC-21), confirms
that the unrepresented repertoire represents no
more than five per cent (and probably less) of the
eligible repertoire.

It is safe to assume, therefore, that NRCC brings
with it to these proceedings almost all of the
makers’ rights pursuant to section 19 of the Act.
The situation is far from that simple, however,
with respect to performers’ rights.

b. Performers’ rights and NRCC

NRCC has in its repertoire what its members and
affiliates have authorized it to manage by way of
assignment, grant of licence, appointment as agent
or otherwise. Its members and affiliates must
themselves have secured the rights from the
makers or performers through similar means. Put
another way, AFM, APRS and Artistl can bring
to NRCC the rights of their members only if they
have secured from them valid authorizations
within the meaning of the Act. Therefore, it is
necessary to look at how they claim to have
brought these rights into their repertoires.
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Le témoignage non contredit de plusieurs témoins
permet aussi de conclure que les producteurs
canadiens font apport non seulement des droits
qu’ils détiennent sur leurs propres
enregistrements, mais aussi de ceux qu’ils
détiennent sur la plupart des enregistrements
étrangers. Ce sont eux qui acquierent la totalité ou
presque des bandes-maitresses étrangeres pour le
marché canadien et qui les exploitent dans ce
marché. Les producteurs indépendants canadiens
détiennent des licences que leur octroient les
producteurs étrangers. Quant au répertoire des six
sociétés les plus importantes (les majors), il fait
I’objet d’ententes inter-corporatives entre filiales
canadiennes et étrangeres. Il reste sans doute
certains producteurs étrangers qui ne sont pas
représentés au Canada ni d’une fagon, ni de
I’autre. En ce qui les concerne, la SCGDV ou ses
membres devront s’entendre avec des sociétés de
gestion étrangeres avant de représenter ces
producteurs au Canada. La preuve,
particulierement I’étude déposée sous la cote
NRCC-21, permet toutefois de conclure que cette
portion du répertoire représente tout au plus cing
pour cent du répertoire admissible.

Pour les fins de la présente affaire, on peut donc
tenir pour acquis sans risque de se tromper que la
SCGDV détient la quasi-totalité des droits dont
jouissent les producteurs en vertu de I’article 19
de la Loi. La situation est loin d’étre aussi simple
a I’égard des droits des artistes-interpretes.

b. Les droits des artistes-interprétes et la SCGDV

La SCGDV geére ce que ses sociétés membres et
associées I’ont autorisée a gérer «<notamment par
voie de cession, licence ou mandat». Ces derniéres
doivent elles-mémes avoir obtenu des droits des
producteurs et artistes-interpretes de la méme
facon. Autrement dit, I’AFM, I’APRS et Artistl
peuvent faire apport a la SCGDV des droits de
leurs membres uniquement si elles-mémes ont
obtenu des autorisations valides au sens ou
I’entend la Loi. Il faut donc se pencher sur la
facon dont elles prétendent avoir obtenu ces droits
pour leurs répertoires respectifs.



Avrtistl was set up by the Union des artistes
(UDA), which represents mostly French speaking
performers, with a view to managing the rights of
its singer members. Only it has systematically
secured assignments of the remuneration right
from the performers it represents.

AFM can claim as members a very large share of
Canadian performing musicians. It purports to
bring its members’ remuneration rights as a result
of amendments to its by-laws, intended to give it
the power to manage the remuneration right and
to acquire such rights from its members.

Avrticle 12, which deals with the rights and duties
of members, now provides in its paragraph 20(c),
that “The Federation is authorized to act as the
representative of musicians for the purpose of
collecting and distributing government mandated
or other compulsory royalties or remuneration
payable to musicians under the laws of the United
States, Canada and other countries.” Everyone
who applies for membership agrees to be bound
by the by-laws as they may exist from time to
time. AFM argues that this commitment
constitutes sufficient authority for it to manage the
remuneration right, without having to secure
individual contracts of assignment or agency.

ACTRA is an association representing English
speaking actors and performers. Its “affiliate”,
APRS, relies on three amendments to its
“parent’s” by-laws as foundation for its right to
claim status as a collective. The ACTRA
membership application form now contains a
provision similar to that found in the AFM
membership application, whereby the applicant
agrees to comply with the by-laws and
membership agreements as they may read from
time to time. The form also contains a clause
purporting to irrevocably assign the remuneration
right to ACTRA Performers Guild (APG) and to
its collective society, APRS. Finally, the
amending by-law states that “Every current Guild
member, as a condition of continued membership,
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Artistl a été créée par I’Union des artistes (UDA),
qui représente surtout des artistes-interprétes
francophones, dans le but de gérer les droits de
ses membres qui sont des chanteurs. Elle seule a
obtenu systématiquement des cessions du droit a
rémunération de la part des artistes-interprétes
qu’elle représente.

Sont membres de I’AFM la presque totalité des
musiciens canadiens. L’AFM soutient que des
modifications apportées a ses réglements
administratifs visant I’acquisition et la gestion du
droit & rémunération de ses membres lui
permettent de faire apport de ces droits.

L’article 12, qui traite des droits et obligations des
membres, prévoit maintenant a son paragraphe
20(c), que [TRADUCTION] «La fédération est
autorisée a agir a titre de représentante des
musiciens aux fins de percevoir et de distribuer les
redevances et droits a rémunération obligatoires, y
compris ceux qui sont imposés par un
gouvernement, que détiennent les musiciens en
vertu des lois des Etats-Unis, du Canada ou
d’autres pays.» Quiconque demande a en devenir
membre consent par ailleurs a se conformer aux
reglements administratifs tels que libellés ou tels
qu’ils pourraient I’étre a I’avenir. L’AFM prétend
que cet engagement lui permet de faire apport du
droit & rémunération sans qu’elle ait besoin de
conclure des ententes individuelles de mandat ou
de cession avec ses membres.

L’ACTRA représente les artistes-interpretes de
langue anglaise. Sa «filiale», I’APRS, dit fonder
son statut de société de gestion sur trois
modifications aux reglements administratifs de sa
«société mere». Le formulaire d’adhésion a
I’ACTRA contient désormais une disposition
semblable a celle qu’on retrouve dans celui de
I’AFM en ce qui concerne I’obligation de se
conformer aux réglements administratifs tels que
libellés ou tels qu’ils pourraient I’étre a I’avenir.
Le formulaire comporte par ailleurs une
disposition qui vise a céder a titre irrévocable le
droit & rémunération & I’ACTRA Performers Guild
(APG) et a sa société de gestion, I’APRS. Enfin,
les reglements administratifs modifiés stipulent
que [TRADUCTION] «Tout membre actuel de la



shall be deemed to have executed the Application
form as amended ... or as otherwise amended
from time to time.” Contrary to AFM, APRS has
sought (and in some cases, obtained) exclusive
and irrevocable five-year agency contracts from
its members.®

For the following reasons, NRCC’s title is
deficient with respect to most of the purported
repertoires of APRS and AFM.

Purported acquisition of performers’ rights
through by-laws does not constitute authorization
by way of assignment or grant of licence, given
that some of the conditions set out by the Act,
notably at paragraph 13(4), have not been met.

On the other hand, the Act sets out no conditions
for authorization by way of appointment as one’s
agent. Therefore, the general conditions of
common law and droit civil apply and the validity
of the appointment will be assessed according to
general rules of private law. Having looked at
those rules, the Board concludes that purported
acquisition of performers’ rights through by-laws
does not constitute authorization by way of
appointment as one’s agent.’

The forms of agency that could apply under the
circumstances are agency by contract or by
ratification. Agency by contract can be express,
implied, usual or customary. There is no express
agency where title is claimed through a simple
amendment to by-laws. Whether there may be an
implied contractual agency will depend on
whether managing remuneration rights is
necessary for, and ordinarily incidental to
carrying out APG’s or AFM’s express authority
according to the usual way in which such
authority is executed. This is doubtful, at least as
far as those members who have not signed the new
application forms: the previous forms contained
no allusion to management of performing rights.
Finally, there is no usual or customary agency
here, since these concepts refer to special rules
dealing with either agents in a specific trade,

guilde qui entend le demeurer est réputé avoir
signé le formulaire d’adhésion tel qu’il a été
modifié par le présent réglement, ou tel qu’il
pourrait étre libellé & I’avenir.» Contrairement a
I’AFM, I’APRS a demandé et dans certains cas,
obtenu des mandats exclusifs et irrévocables de
cing ans de la part de ses membres.*®

Pour les raisons qui suivent, la Commission
conclut que la SCGDV ne représente pas la plus
grande partie du répertoire dont se réclament
I’APRS et I’AFM.

La prétendue acquisition des droits des artistes-
interpretes par le biais de réglements
administratifs ne constitue pas une autorisation par
voie de cession ou licence, certaines des
conditions prévues par la Loi, entre autres au
paragraphe 13(4), n’ayant pas été remplies.

Par contre, la Loi ne prévoit pas de conditions en
ce qui concerne I’autorisation accordée par voie de
mandat. Il faut donc s’en remettre aux regles
générales de droit privé pour établir s’il y a bien
mandat. Apres avoir examiné ces regles, la
Commission en vient a la conclusion que la
prétendue acquisition des droits des artistes-
interpretes par le biais de reglements
administratifs ne constitue pas davantage une
autorisation par voie de mandat.’

Les formes de mandat qui pourraient s’appliquer a
I’espéce sont le mandat contractuel et le mandat
par voie de ratification. Le mandat contractuel
peut étre expres, implicite, habituel ou coutumier.
Comme les sociétés se réclament uniquement
d’une modification a leurs reglements
administratifs, il ne peut s’agir d’un mandat
expres. Il y aura mandat contractuel implicite si la
gestion du droit a rémunération constitue un
accessoire nécessaire aux pouvoirs expres des
sociétés, compte tenu de la fagon dont les accords
de ce type sont habituellement formulés. Cela est
peu probable dans le cas présent, a tout le moins a
I’égard des membres qui n’ont pas signé le
nouveau formulaire d’adhésion, les formulaires
antérieurs ne faisant aucune allusion a la gestion
des droits d’exécution. Enfin, il ne peut s’agir de
mandat usuel ou coutumier, qui vise le cas ou une



profession or business or agency flowing from
special rules in a specific market.

Agency by ratification requires two conditions.
First, before ratification occurs, the principal
must be aware of all the material facts; assuming
that AFM and APRS may have notified their
members of their actions through various
bulletins, this is hardly satisfactory. Second, the
agent must purport to act on behalf of an
identified, or identifiable principal and only that
principal can ratify the act. NRCC offered no
evidence that performers were beating a path to
ratify the decision of AFM or APRS to “secure”
their members’ remuneration rights and to ask
NRCC to administer them.

APRS and AFM may also have been authorized
by their members to administer their neighbouring
rights through other means. This is an obvious
reference to all other ways in which common law
and droit civil allow a person to transfer rights.
These would include subrogation, gift, transfer
through wills, etc. None of these apply here.

The issue of whether an association can, through
its by-laws, appropriate its members’
neighbouring rights will be determined according
to applicable rules governing associations.® NRCC
stated that it was not aware of any principle in the
law of agency preventing an association from
obtaining, through a change in its by-laws, and
without consulting its members individually, the
agency for all its members’ remuneration rights.
In the Board’s view, NRCC is approaching the
issue from the wrong end. When one is dealing
with a right to income flowing from statute, the
redirection of that income requires express consent
of the interested party or, at least, a clear
principle of law. NRCC pointed to none.
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personne agit a titre de mandataire dans des
domaines commerciaux ou professionnels bien
précis ou encore, de mandats découlant de régles
spéciales gouvernant certains marchés.

Deux conditions sont nécessaires pour qu’il y ait
mandat par voie de ratification. Le mandant doit
d’abord étre au courant de tous les faits pertinents
avant que la ratification intervienne; en supposant
méme que I’AFM et I’APRS aient avisé leurs
membres par voie de communiqué des mesures
qu’elles entendaient prendre, cela pourrait
difficilement suffire. Le mandataire doit ensuite
déclarer agir pour le bénéfice d’un tiers identifié
ou identifiable qui, seul, peut ratifier les gestes
que le mandataire a posés. Rien dans la preuve
présentée par la SCGDV ne permet de croire que
les artistes-interpretes se pressent pour endosser la
décision de I’AFM ou de I’APRS visant &
s’approprier leur droit a rémunération et a
demander a la SCGDV de les gérer.

L’APRS et I’AFM pourraient aussi prétendre
avoir été autorisées a administrer les droits voisins
de leurs membres par d’autres moyens. Le
«notamment» dans la définition pertinente renvoie
de toute évidence aux autres modes de
transmission des droits prévus par le droit priveé :
subrogation, don, succession et ainsi de suite.
Rien de cela n’est applicable ici.

Pour savoir si une association peut s’approprier
les droits voisins de ses membres par le biais de
ses reglements administratifs, il faut s’en remettre
au droit des associations.® La SCGDV soutient ne
connaitre aucun principe du droit des mandats
empéchant une association de procéder comme
elle I’a fait sans consulter chacun de ses membres.
La Commission est d’avis que la SCGDV aborde
le probléme sous le mauvais angle. On ne peut
prétendre s’approprier le droit a un revenu
découlant de la loi sans le consentement exprées de
I’intéressé ou, a tout le moins, sans s’appuyer sur
un principe de droit clair. Or, la SCGDV n’en a
cité aucun.



By-laws normally deal with the pursuit of the
association’s common goals. What may be
acceptable when dealing with payments (such as
residuals) which have accrued as a matter of
contract through the efforts of the association in
the pursuit of its goals is not acceptable when
dealing with the management or acquisition of
specific entitlements in the nature of property
rights accrued by the effect of law to an
association’s members. AFM and APRS can no
more take possession of the remuneration right in
the way they purport to have done than they can
in the same manner declare that they own other
property of their members.

It may be possible to secure administration of
performers’ rights through a specifically worded
clause in an association’s membership contract.
This can be distinguished from a mere statement
that members are bound by the association’s by-
laws, which is not specific enough to allow the
association to secure such administration. By
contrast, provisions that clearly put potential
members on notice that their neighbouring rights
will be managed by the association ought to be
acceptable under the Act, although they may very
well constitute a questionable practice under
competition legislation. This APRS and AFM
have done with respect to some, but not most, of
their members.

In these matters, it is important to understand the
distinction between the powers ACTRA and AFM
enjoy as a bargaining agent and those they have as
simple associations of persons. Bargaining agents
are not automatically collective societies.
Moreover, when before the Board, collective
societies do not bring with them the powers and
privileges they may enjoy as bargaining agents
pursuant to labour or status of the artist
legislation. There may be some crossover points.
Thus, ACTRA or AFM may be able to sanction
members who refuse to let them manage their
rights or who have already authorized others to act
on their behalf. In doing so, they would be acting
as bargaining agents, not as collective societies. In
the end, the fact remains that they have not
successfully secured the necessary authorizations
in the first place.

- 15 -

Normalement, les réglements administratifs d’une
association traitent de la poursuite de buts
communs. Ce qui peut étre acceptable a I’égard de
versements de nature contractuelle obtenus grace
aux efforts de I’association dans le cadre de la
poursuite de ses objets (par exemple, les droits de
suite) ne I’est pas lorsqu’il s’agit de la gestion ou
de I’acquisition de bénéfices des membres de
I’association assimilables a des droits de propriété
et qui découlent de la loi. L’AFM et I’APRS ne
peuvent pas plus s’approprier le droit a
rémunération de la fagon dont elles prétendent
I’avoir fait qu’elles pourraient de la méme
maniére s’approprier d’autres biens appartenant a
leurs membres.

Une simple déclaration portant que les membres
sont liés par les reglements administratifs de
I’association n’est pas suffisamment précise pour
lui permettre de s’approprier la gestion de leurs
droits voisins. Par contre, une association peut
sans doute y arriver en incluant dans son contrat
d’adhésion une disposition expresse a cet effet.
Une disposition avertissant clairement un postulant
que ses droits voisins seront administrés par
I’association devrait suffire aux fins de la Loi,
bien qu’elle puisse représenter une pratique
commerciale douteuse aux fins du droit de la
concurrence. L’APRS et I’AFM n’ont obtenu des
autorisations de ce genre que d’une minorité de
leurs membres.

Lorsqu’on se penche sur cette question, il faut
bien faire la distinction entre les pouvoirs dont
I’ACTRA et I’AFM jouissent a titre d’agents
négociateurs et ceux dont elles disposent a titre de
simples associations de personnes. Etre agent
négociateur ne suffit pas pour prétendre au role de
société de gestion. Qui plus est, la société de
gestion qui traite avec la Commission ne dispose
pas des pouvoirs et privileges dont elle jouit par
ailleurs a titre d’agent négociateur en vertu des
Iégislations du droit du travail ou du statut de
I’artiste. Des recoupements sont toujours
possibles. L’ACTRA ou I’AFM pourraient
imposer des sanctions aux membres qui refusent
de leur confier la gestion de leurs droits ou qui
I’ont déja confiée a d’autres. Dans un tel cas, c’est
I’agent négociateur et non la société de gestion qui
agirait. Cela ne change toutefois rien au fait
qu’elles ne détiennent tout simplement pas les
autorisations qui s’imposent.



Given what has been said, there is no need to go
into the various arguments CAB raised with
respect to incorporation by reference of unsigned
documents into a contract and other related issues.
Neither is there any need to discuss the obvious
proposition that SOGEDAM does properly
represent those AFM members who have
authorized it to act on their behalf by way of
assignment.

Consequently, the Board finds that the only
performers’ rights that NRCC has secured
through APRS and AFM are those of persons who
have executed an instrument (be it an assignment
or a membership form) which expressly deals with
the remuneration right.

This does not, however, dispose of the issue of
what is included in NRCC’s repertoire.

c. Is NRCC nevertheless authorized to manage
the remuneration rights of performers who
have not chosen it as their collective society?

To determine which performers’ performances are
in NRCC’s repertoire requires an examination of
the nature of the rights granted to makers and
performers pursuant to section 19 of the Act. Two
persons (or groups of persons) are granted a
remuneration right on account of a single act, the
performance or telecommunication of a sound
recording. In all cases, the remuneration is paid to
one person, and one person only. Once paid,
royalties are always split equally between the
performers and makers. These are all the
markings of a legal relationship involving a single
debt owned by two groups of joint and several
creditors.® Knowing this, it becomes easier to
determine what happens when not all those who
are entitled to share in the remuneration right in a
sound recording are properly represented by a
collective society that has filed a proposed tariff.
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Compte tenu de ce qui précéde, il n’y a pas lieu
de traiter des prétentions de I’ACR portant sur
I’incorporation par renvoi de documents et autres
questions du genre qu’elle a soulevées. De méme,
il est évident que la SOGEDAM est bien-fondée a
représenter les membres de I’AFM qui I’ont
autorisée par voie de cession.

Par conséquent, les seuls droits des artistes-
interprétes que la SCGDV détient par le biais de
I’APRS et de I’AFM sont ceux de personnes ayant
signé une cession, un contrat d’adhésion ou autre
document qui aborde expressément la question du
droit a rémunération.

Cela ne dispose pas pour autant de la question de
savoir ce qui fait partie du répertoire de la
SCGDV.

c. La SCGDV est-elle néanmoins autorisée a
gérer le droit a rémunération des artistes-
interpretes qui n’ont pas retenu ses services en
tant que société de gestion?

Pour décider quelles prestations font partie du
répertoire de la SCGDV, il faut d’abord établir la
nature des droits que I’article 19 de la Loi accorde
aux producteurs et aux artistes-interprétes. Deux
personnes ou groupes de personnes se voient
accorder un droit & rémunération découlant d’une
utilisation unique, soit I’exécution ou la
télécommunication d’un enregistrement sonore.
La rémunération est toujours versée a une seule
personne et ensuite partagée par moitié entre
artistes-interprétes et producteurs. Voila bien les
caracteéristiques essentielles d’un rapport juridique
impliquant une seule dette due a deux groupes de
créanciers solidaires.® Cela étant, il devient plus
aisé de déterminer ce qu’il advient lorsque certains
titulaires du droit a rémunération a I’égard d’un
enregistrement donné ne sont pas représentés
directement par une société de gestion ayant
déposé un projet de tarif.



CAB argues that users should pay only on account
of performers and makers who have duly
authorized a collective society that has filed a
proposed tariff. As a result, where the maker is
duly represented but the performer is not, only
half the appropriate royalty would be payable.
This approach is incompatible with the notion that
we are dealing with joint and several creditors. It
also creates a conundrum in the application of
subsection 19(3) of the Act, which provides for
the division of any payment once it has been
made.

At the other end of the spectrum, one finds the
approach favoured by NRCC. According to this,
all qualifying sound recordings could be the object
of a tariff, even those for which all of the
underlying remuneration rights were outside the
repertoire of a collective that has filed a tariff.
This solution can be discarded because it makes
subsection 67.1(4) of the Act and the statutory
imposition of collective administration of
performing rights in sound recordings nugatory.
Only represented recordings are entitled to
remuneration.

The correct interpretation is that a sound
recording is properly before the Board as long as
a collective society that has filed a proposed tariff
represents at least one person entitled to share in
the remuneration for the performance or
telecommunication of that recording. This
interpretation is based on the proposition that a
joint and several creditor normally enjoys three
complementary rights: the right to seek payment
of the debt in its entirety, the right to keep his
share of the proceeds and to hold that of his co-
creditors if he obtains payment of the debt, and
the right to claim his share of the proceeds, where
the debt has been paid to his co-creditors. This
interpretation clearly meets all the requirements
set out in the Act. It also conforms to usual
notions involved with joint and several creditors.

First, it gives meaning to the statutory imposition
of collective administration of performing rights
in sound recordings. It requires that a tariff be
filed by one of the joint creditors in order for a
recording to be properly before the Board.
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L’ACR soutient que I’obligation de verser des
redevances ne vise que les artistes-interprétes et
producteurs ayant dliment autorisé une société de
gestion qui a déposé un projet de tarif. Lorsque
seul le producteur est ddment représenté, c’est la
moitié de la redevance qui devrait étre versée. Or,
cette prétention ne peut tenir si nous avons affaire
a des créanciers solidaires. En outre, elle donne
un sens absurde au paragraphe 19(3) de la Loi,
qui exige le partage de tout versement apres qu’il
a été fait.

A I’opposé, on retrouve I’interprétation que
défend la SCGDV. Selon elle, tous les
enregistrements sonores admissibles peuvent faire
I’objet du tarif, méme si les droits a rémunération
afférents ne font pas partie du répertoire d’une
société ayant déposé un projet de tarif. Il faut
écarter cette solution. Elle rend inopérants le
paragraphe 67.1(4) de la Loi et I’exigence que les
droits d’exécution sur les enregistrements sonores
soient gérés collectivement. Seuls les
enregistrements représentés ont droit a une
rémunération.

L’interprétation qu’il faut retenir est que la
Commission est saisie d’un enregistrement sonore
dés lors qu’une société de gestion ayant déposé un
projet de tarif représente au moins un des titulaires
du droit a rémunération pour I’exécution ou la
télécommunication de I’enregistrement en
question. Cette interprétation découle des droits
complémentaires que détient tout créancier
solidaire : celui de se faire payer la totalité de la
dette, celui d’en garder la part qui lui revient tout
en détenant celle de ses co-créanciers s’il a regu le
paiement, et celui de réclamer sa quote-part si
c’est un autre co-créancier qui a recu le paiement.
Cette interprétation répond clairement aux
exigences de la Loi. Elle est aussi conforme aux
principes généralement applicables aux créances
solidaires.

Premierement, elle respecte I’exigence que les
droits d’exécution sur les enregistrements sonores
soient gérés collectivement. Le dépdt d’un projet
de tarif par I’un ou I’autre des co-créanciers opére
saisine de la Commission.



Second, it allows one of the joint creditors to act
as a sort of agent of the other. Joint and several
creditors commonly act in this way for one
another.

Third, this interpretation explains in part the
wording of subparagraph 68(2)(a)(iii) of the Act,
which imposes the single payment obligation
when “examining a proposed tariff for the
[performance or communication] of performer’s
performances of musical works, or of sound
recordings embodying such performer’s
performances”. If one accepts that a society
administering performers’ rights acquires the right
to collect the makers’ share of the royalties, the
society that files a tariff for the performer’s right
also files a tariff for the right to collect the
maker’s share, subject to the duty to remit that
share to the maker, and vice versa.

Consequently, a sound recording is properly
before the Board in these proceedings as long as
either the maker or the performer is duly
represented by NRCC or SOGEDAM. Timely
filing of a proposed tariff on account of either of
the joint creditors is sufficient to trigger liability
for the whole of the debt, irrespective of what the
other creditor did. Consequently, NRCC can
claim the entire remuneration for the use of a
sound recording whose maker it represents even if
the performers are not represented, either because
of some defect in the appointment (e.g. AFM) or
simply because agreements with foreign societies
are still being negotiated (e.g. ADAMI). The
very nature of the rights vesting in makers and
performers as a result of section 19 of the Act
makes it possible that a recording be entitled to
remuneration even though some of the persons
entitled to share in the remuneration may not
themselves have authorized a collective to
represent them.®
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Deuxiémement, elle permet a I’un des co-
créanciers d’agir en quelque sorte pour le compte
des autres. Il est courant que des créanciers
solidaires agissent ainsi pour le bénéfice de leurs
co-créanciers.

Troisiemement, elle explique en partie le libellé
du sous-alinéa 68(2)(a)(iii) de la Loi, qui exige le
versement unique «aux fins d’examen des projets
de tarifs déposés pour [I’exécution ou la
télécommunication] de prestations d’ceuvres
musicales ou d’enregistrements sonores constitués
de ces prestations». Si, comme la Commission le
croit, la société qui gere le droit a rémunération
d’un artiste-interpréete acquiert celui de percevoir
la quote-part du producteur, le dépdt par celle-ci
d’un projet de tarif pour le compte de I’artiste-
interpréte vaut également pour le compte du
producteur, sujet a I’obligation de partage, et
vice-versa.

La Commission est donc saisie d’un
enregistrement sonore dans la présente affaire des
lors que la SCGDV ou la SOGEDAM représente
soit le producteur, soit I’artiste-interpréte. Le
dép6t en temps voulu d’un projet de tarif pour le
compte de I’un ou I’autre des co-créanciers vaut
pour la totalité de la créance, sans égard au
comportement de I’autre créancier. Par
conséquent, la SCGDV peut demander a recevoir
toute la rémunération a I’égard de chaque
enregistrement dont elle représente le producteur
méme si elle ne représente pas les artistes-
interpretes qui y figurent, soit parce qu’il n’y a
pas eu autorisation valable aux yeux de la Loi,
comme c’est le cas, par exemple, pour les
membres de I’AFM, soit tout simplement parce
que les ententes nécessaires n’ont toujours pas été
conclues avec les sociétés étrangeres, comme c’est
le cas notamment pour les membres de I’ADAMI.
La nature méme des droits que I’article 19 de la
Loi confere aux producteurs et aux artistes-
interpretes fait en sorte qu’un enregistrement
emporte le droit a rémunération méme si certains
co-titulaires n’ont pas eux-mémes autorisé une
société a les représenter.®



Given the Board’s earlier finding that NRCC
brings with it the makers’ share of virtually all the
eligible recordings, it can safely be stated that the
performers’ share of this repertoire is equally
properly before the Board in these proceedings.

3. To what extent do commercial radio stations
use the eligible repertoire?

In order to help the Board establish the
importance of the use made by radio stations of
the eligible repertoire, NRCC filed a music use
study on which it relies for its conclusion that
eligible sound recordings account for 49.3 per
cent of all use of sound recordings by commercial
radio stations. The study involved identifying the
sound recordings used by a weighted, stratified
sample of radio stations over a test period. The
music use data provided with the report identifies,
with respect to each recording, the station on
which it was aired, the name of the artist(s), the
title of the song, the number of plays and the
source (name of label). It also indicates whether,
according to NRCC, the recording is eligible or
not.

Producer members of AVLA and SOPROQ
carried out most of the task of identifying titles,
although in some cases, labels and independent
artists were asked to help. In this respect, the
study is not as complete as one might have hoped.
It does not indicate the country of origin or the
age of the recording. Neither does it allow the
reader to establish whether a sound recording was
determined to be eligible because of the
nationality of the maker or because of the country
in which it was made. Finally, the eligibility
status of some 4.9 per cent of titles could not be
ascertained. These include so-called “imports”
from non-Rome countries, but also some
recordings that appeared to have been made in
Rome countries and were therefore probably
eligible, but whose status could not be defined.
These titles were attributed to each category in the
same proportion that was observed among
classified titles. On the whole, however, the

Compte tenu que la Commission a déja conclu
que la SCGDV gére la quote-part des producteurs
de pratiquement tous les enregistrements
admissibles, on peut dire sans crainte de se
tromper que la Commission est également saisie
de la quote-part revenant aux artistes-interprétes
de ces enregistrements.

3. Quel usage les stations de radio commerciale
font-elles du répertoire admissible?

Afin d’aider la Commission a déterminer quel
usage les stations de radio font du répertoire
admissible, la SCGDV a déposé une étude tendant
a démontrer que le répertoire admissible
représente 49,3 pour cent de I’ensemble des
enregistrements sonores utilisés par les stations de
radio commerciale. Pour réaliser cette étude, on a
analysé les enregistrements utilisés durant une
période témoin par plusieurs stations de radio,
choisies selon un échantillonnage pondéré et
stratifié. Les données d’utilisation de musique
identifient, pour chaque enregistrement, la station
qui I’a diffusé, le nom du ou des artistes-
interpretes, le titre de la chanson, le nombre de
diffusions et la maison de disque. On indique
également si, selon la SCGDV, I’enregistrement
est ou non admissible.

Pour I’essentiel, ce sont les producteurs membres
de ’AVLA et de la SOPROQ qui ont identifié les
enregistrements. Dans certains cas, les maisons de
disque et les artistes-interpretes indépendants ont
été mis a contribution. Sous ce rapport, I’étude
n’est pas aussi exhaustive qu’on aurait pu
I’espérer. Elle ne précise pas le pays d’origine ou
la date de I’enregistrement. Elle ne permet pas
non plus au lecteur d’établir si I’admissibilité de
I’enregistrement découle de la nationalité du
producteur ou de I’endroit ou il a été
confectionné. Enfin, dans 4,9 pour cent des cas,
on ne sait pas si les enregistrements sont
admissibles ou non. Cela comprend non seulement
les disques importés directement de pays non-
signataires de la Convention de Rome, mais aussi
certains titres provenant apparemment de pays
signataires et donc probablement admissibles,
mais qu’on n’a pas pu identifier avec certitude.
On a donc réparti ces enregistrements dans les



identification process appears to have been done
seriously and conservatively.

CAB did not conduct its own music use study,
and opted instead to review and critique NRCC’s
study. The critique addressed such issues as the
choice of stratification system and the weighting
of stations in the determination of the random
sample. CAB did not succeed in discrediting
NRCC’s methodology and findings. Furthermore,
its own analysis proved to be flawed in several
respects which were correctly identified in
NRCC’s argument and need not be repeated here.
Consequently, CAB’s analysis was of little use.

For its part, in an attempt to identify the
importance of the French repertoire on radio
stations, SOGEDAM used a number of sets of
data to determine, first, the percentage of airtime
dedicated to non-Canadian, French selections, and
then the proportion of those recordings that are
part of its repertoire.*! For reasons that will
become clear later, there is no need to analyse in
detail SOGEDAM'’s claim. Suffice it to say that
SOGEDAM’s analysis is not very reliable, and
involves some miscalculations. As a result, it
cannot be used to determine the percentage of
sound recordings used on Canadian commercial
radio stations that are part of the French
repertoire.

The Board accepts NRCC’s conclusion that
qualifying sound recordings account for 49.3 per
cent of all use of sound recordings by commercial
radio stations. The Board also accepts NRCC’s
evidence that it represents the makers’ share of at
least 95 per cent of these recordings. Given
NRCC’s willingness to accept a ruling according
to which NRCC'’s repertoire accounts for 45 per
cent of all use of sound recordings by commercial
radio stations, the Board so finds.
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mémes proportions que ce qui avait été constaté a
I’égard des enregistrements identifiés. Cela dit,
dans I’ensemble, il semble que I’analyse ait été
effectuée de fagon sérieuse et conservatrice.

L’ACR n’a pas effectué d’étude distincte, se
contentant de revoir et de critiquer celle de la
SCGDV. Ses critiques ont porté sur des sujets tels
le choix de la stratification et de la pondération
utilisées lors de I’échantillonnage des stations.
L’ACR n’a pas réussi a discréditer la
méthodologie et les conclusions de la SCGDV.
Qui plus est, sa propre analyse s’est avérée mal
fondée a plusieurs égards, tel que la SCGDV I'a
relevé dans son argumentation écrite, et qu’il n’y
a pas lieu de reprendre ici. L’analyse de ’ACR
est donc peu utile.

Quant a elle, dans le but d’établir I’utilisation du
répertoire francais sur les ondes canadiennes, la
SOGEDAM a analysé, a partir de plusieurs
ensembles de données, le pourcentage de temps
d’antenne consacré aux enregistrements étrangers
de langue francaise, puis la part qui lui revient de
ces enregistrements.™ Pour des motifs qui
deviendront clairs par la suite, il n’est pas
nécessaire de se livrer a une analyse détaillée de
ces prétentions. On se contentera de dire que
I’analyse semble peu fiable et comporte certaines
erreurs de calcul. Elle ne peut donc servir a établir
I’étendue du répertoire de la SOGEDAM utilisé
par les stations de radio commerciale canadiennes.

La Commission accepte la conclusion de la
SCGDV selon laquelle le répertoire admissible
représente 49,3 pour cent de I’'usage
d’enregistrements sonores par les stations de radio
commerciale. Elle accepte aussi la preuve de la
SCGDV démontrant qu’elle représente les
producteurs d’au moins 95 pour cent de ces
enregistrements. Puisque la SCGDV se dit préte a
accepter un tarif fondé sur un répertoire
représentant 45 pour cent de I’utilisation
d’enregistrements sonores par les stations de radio
commerciale, c’est ce chiffre qui sera utilisé pour
établir le tarif.



C. What account should be taken of the
Canadian broadcasting policy?

Subparagraph 68(2)(a)(ii) of the Act requires that
“the tariff does not, because of linguistic and
content requirements of Canada’s broadcasting
policy set out in section 3 of the Broadcasting
Act, place some users that are subject to that Act
at a greater financial disadvantage than others”.
Based on the record of these proceedings, it
appears that French language radio stations use the
eligible repertoire for more than three-quarters of
their airtime, while their English counterparts do
so for less than half of the time. Absent this
statutory requirement, a case could be made for a
tariff that is significantly higher for the first
stations than for the second. The issue is how to
apply this requirement in a manner that is fair to
both users and rights owners.

The relevant parts of section 3 of the
Broadcasting Act read as follows:

3. (1) It is hereby declared as the broadcasting
policy for Canada that

(b) the Canadian broadcasting system, operating
primarily in the English and French languages
... provides, through its programming, a public
service essential to the maintenance and
enhancement of national identity and cultural
sovereignty;

(c) English and French language broadcasting,
while sharing common aspects, operate under
different conditions and may have different
requirements;

(k) a range of broadcasting services in English
and in French shall be extended to all Canadians
as resources become available;
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C. Comment faut-il tenir compte de la
politique canadienne en matiére de
radiodiffusion?

Le sous-alinéa 68(2)(a)(ii) de la Loi stipule que le
tarif ne peut avoir «pour effet, en raison
d’exigences différentes concernant la langue et le
contenu imposées par le cadre de la politique
canadienne de radiodiffusion établi a I’article 3 de
la Loi sur la radiodiffusion, de désavantager sur le
plan financier certains utilisateurs assujettis a cette
loi». Le dossier de la présente affaire révéle que le
répertoire admissible représente environ les trois
quarts du temps d’antenne des stations de langue
francaise, par opposition a la moitié pour les
stations de langue anglaise. N’edt été I’exigence
du sous-alinéa 68(2)(a)(ii), on aurait pu soutenir
que les premieres stations devraient verser des
redevances passablement plus élevées que les
secondes. Reste a déterminer comment cette
exigence peut étre satisfaite d’une fagon qui soit
équitable tant pour les utilisateurs que pour les
titulaires de droits.

Les passages pertinents de I’article 3 de la Loi sur
la radiodiffusion prévoient ce qui suit :

3. (1) Il est déclaré que, dans le cadre de la
politique canadienne de radiodiffusion :

b) le systeme canadien de radiodiffusion,...
offre, par sa programmation essentiellement en
francais et en anglais, un service public essentiel
pour le maintien et la valorisation de I’identité
nationale et de la souveraineté culturelle;

c) les radiodiffusions de langues francaise et
anglaise, malgré certains points communs,
different quant a leurs conditions d’exploitation
et, éventuellement, quant a leurs besoins;

k) une gamme de services de radiodiffusion en
francais et en anglais doit étre progressivement
offerte a tous les Canadiens, au fur et a mesure
de la disponibilité des moyens;



(2) It is further declared that the Canadian
broadcasting system constitutes a single
system...

CAB argued that the only way to address
subparagraph 68(2)(a)(ii) of the Act is to discount
any incremental use of the eligible repertoire due
to the different application of Canadian
broadcasting policy to French- and English-
language stations. Put another way, CAB would
have the Board letting stations use the eligible
repertoire for free when they use more than other
stations in order to comply with that policy. For
this, CAB relies on two propositions. First,
French-language broadcasters cannot suffer
financial disadvantage simply because of the
linguistic requirements of the Broadcasting Act.
Second, the solution cannot lie in all stations
paying at the same rate based on the whole
industry’s use of the eligible repertoire, as this
would result in English-language stations paying a
tariff which reflects a level of use higher than
theirs.

CAB'’s interpretation is incorrect. The Act does
not require that the Board ignore or discount the
impact of the regulatory environment on use
patterns. Instead, it mandates that users not be put
at a greater financial disadvantage than others
because of requirements of Canada’s broadcasting
policy. This is achieved if all users in a given
group share equally the financial burden imposed
as a result of the policy, as long as imposing that
burden is fair. The cost of the equalization
exercise required by this provision can be imposed
on the industry, especially where the very policy
that the Board is asked to consider treats all
members of that industry as part of a “single
system”.

CAB’s interpretation is also dangerous.
Subparagraph 68(2)(a)(ii) of the Act speaks not
only of linguistic, but also of content
requirements. Pushed to its logical conclusion,
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(2) 1l est déclaré en outre que le systéme
canadien de radiodiffusion constitue un systéme
unique...

L’ACR soutient que la seule fagon d’aborder le
sous-alinéa 68(2)(a)(ii) de la Loi est de ne pas
tenir compte de la part d’utilisation du répertoire
admissible découlant de I’application différente de
la politique canadienne en matiére de
radiodiffusion aux stations de langue francaise et
de langue anglaise. Autrement dit, I’ACR
voudrait que la Commission permette aux stations
tenues d’utiliser une partie plus grande du
répertoire admissible pour se conformer a cette
politique, de le faire gratuitement. Cette
prétention se fonde sur deux propositions. La
premiére veut que les radiodiffuseurs de langue
francaise ne puissent étre désavantagés sur le plan
financier uniquement a cause des exigences de la
Loi sur la radiodiffusion en matiére de langue. La
seconde est que le taux des redevances ne saurait
étre fondé sur I’utilisation du répertoire admissible
par I’ensemble de I’industrie, car les stations de
langue anglaise se trouveraient a payer plus que
leur niveau propre d’utilisation.

L’ACR se trompe. La Loi n’exige pas que la
Commission ignore ou ne tienne pas compte de
I’impact du contexte réglementaire sur le niveau
d’utilisation. Elle exige plutét que certains
utilisateurs ne soient pas désavantagés par rapport
a d’autres a cause des exigences de la politique
canadienne en matiére de radiodiffusion. Ony
arrive si tous les utilisateurs faisant partie d’un
groupe donné supportent également le fardeau
découlant de cette politique, en autant que le
fardeau soit équitable. Le colt attribuable a cet
exercice d’égalisation peut étre imposé a
I’ensemble de I’industrie, d’autant plus que la
politigue méme dont la Commission doit tenir
compte déclare que tous ses membres constituent
un «systeme unique».

L’interprétation mise de I’avant par I’ACR
comporte par ailleurs des risques évidents. Le
sous-alinéa 68(2)(a)(ii) de la Loi traite non
seulement de langue, mais aussi de contenu. La



CAB’s approach would require that the Board
provide commercial radio stations with a rebate on
account of that part of the eligible repertoire they
play not as a matter of choice, but to comply with
Canadian content requirements. The regime does
not require that rights owners subsidize the radio
industry on account of regulatory requirements; in
fact, to do so would be unfair, especially given
the provisions made in the Act to cushion the
impact of the new royalties.

Consequently, the appropriate way to take into
account the Canadian broadcasting policy in this
instance is to charge all radio stations the same
price, irrespective of the amount of eligible sound
recordings used by each individual station, except
for two exceptions which will be outlined later.

D. How much should radio stations pay for
their use of the properly represented
eligible repertoire?

The Act requires the Board to fix an “equitable
remuneration” for the use of recorded music by
radio stations, for the benefit of makers and
performers. If, as stated earlier, the tariff is to be
fair and equitable to both rights holders and users,
fixing the tariff calls for an examination of the
value rights holders provide and the benefit users
derive from it.

SOGEDAM did not offer any particular rationale
for its proposed rate of five per cent. In its final
argument, it also supported NRCC’s approach and
conclusions. Consequently, the following analysis
deals only with the arguments put forward by
NRCC and by CAB.

1. The approach favoured by NRCC

In developing the models which it offers as
support for its proposals, NRCC relied on a
number of assumptions. First, the price for
neighbouring rights should be that to which a
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démarche de I’ACR pourrait mener a I’octroi de
rabais pour tenir compte de la part du répertoire
admissible que les stations utilisent non pas
volontairement, mais pour se conformer aux
exigences de contenu canadien. Le régime n’exige
pas que les titulaires de droits subventionnent
I’industrie de la radio au motif que cette derniere
doit répondre a certaines exigences de nature
réglementaire; il serait plutét injuste d’agir ainsi,
surtout si I’on tient compte des mesures que la Loi
prévoit déja pour réduire I’impact des nouvelles
redevances.

Par conséquent, la fagon de tenir compte de la
politique canadienne en matiére de radiodiffusion
dans I’espéce est de faire payer le méme prix a
toutes les stations de radio, sans égard aux niveaux
individuels d’utilisation d’enregistrements
admissibles, sous réserve de deux exceptions sur
lesquelles nous reviendrons plus tard.

D. Combien les stations de radio devraient-
elles payer pour I’usage qu’elles font du
répertoire admissible diment représenté?

La Loi exige que la Commission établisse «une
rémunération équitable» pour I’utilisation de
musique enregistrée par les stations de radio, pour
le bénéfice des producteurs et artistes-interpretes.
Pour établir un tarif qui, comme on I’a déja
annoncé, soit juste et équitable tant pour les
titulaires de droits que pour les utilisateurs, il faut
se pencher sur la valeur de I’apport des titulaires
de droits et sur I’avantage que les utilisateurs en
tirent.

La SOGEDAM n’a rien avance a I’appui du taux
de cing pour cent qu’elle propose. Dans son
argumentation finale, elle a soutenu la démarche
et les conclusions de la SCGDV. L’analyse qui
suit porte donc uniquement sur les prétentions
mises de I’avant par la SCGDV et par I’ACR.

1. Ladémarche gue propose la SCGDV

Pour mettre au point les modéles qu’elle offre au
soutien de ses propositions, la SCGDV a retenu un
certain nombre de postulats. Premierement, le
prix payé pour les droits voisins devrait étre celui



willing seller and a willing buyer would agree.
Second, commercial stations make little use of
live music or public domain recordings. Third,
royalties should account for the rights of both
makers and performers. Fourth, equitable
remuneration should provide a fair return to rights
holders for their investment of talent and financial
resources, and should reflect the value that
broadcasters, as commercial enterprises, derive
from making use of sound recordings to earn
revenue.

With respect to rights holders’ financial
commitments, NRCC insisted especially on the
costs incurred in producing and promoting an
album and on the risks involved in developing a
recording artist. NRCC’s witnesses also testified
that the industry’s primary business is to earn
revenue from its copyrights, not only to generate
record sales.

On the issue of the value radio stations derive
from their use of sound recordings, NRCC relied
on a number of assertions which it says support
the view that advertising revenues of radio stations
are dependent on those recordings. This, it says,
provides an indication of the essential value of the
use of sound recordings to the industry. The
“facts” NRCC relied upon include the following.
First, music format stations account for the vast
majority of radio listening in Canada. Second,
music is the engine that drives most commercial
radio stations; a majority of people give music as
the main reason for listening to radio; most say
they would listen less if radio did not play sound
recordings. Third, advertisers pay for audiences,
and music draws audiences. Fourth, performers
provide stations with more value than composers
do; stations are star driven and want to be
associated with known artists. Fifth, music
represents 78.4 per cent of total broadcast time
and 88.2 per cent of total program time. Sixth,
the royalties of the Society of Composers,
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qui serait autrement établi de gré a gré.
Deuxiemement, les stations de radio commerciale
diffusent peu ou pas de musique en direct ou
d’enregistrements faisant partie du domaine
public. Troisiemement, les redevances devraient
tenir compte tant des droits des producteurs que de
ceux des artistes-interprétes. Quatriemement, une
rémunération équitable devrait offrir aux titulaires
de droits un rendement équitable pour leur apport
en talent et en ressources financiéres et devrait
refléter le bénéfice que les radiodiffuseurs, en tant
qu’entités commerciales, tirent de I’utilisation
d’enregistrements sonores pour gagner des
revenus.

Lorsqu’elle parle des engagements financiers des
titulaires de droits, la SCGDV insiste avant tout
sur les codts de production et de promotion d’un
album et les risques qu’implique le développement
des artistes. Ses témoins ont aussi souligné que
I’industrie du disque cherche avant tout a dériver
des bénéfices de ses droits d’auteur, et non
seulement a générer des ventes d’albums.

Quant aux avantages que les stations de radio
tirent de I’utilisation d’enregistrements sonores, la
SCGDV s’est fondée sur certaines affirmations
qui, selon elle, tendent a prouver que les recettes
publicitaires des stations sont directement fonction
de cette utilisation. Selon elle, cela indique a quel
point I’industrie a besoin de ces enregistrements.
A I’appui, elle invoque, entre autres, les «faits»
suivants. Premiérement, les Canadiens écoutent
avant tout les stations de format musical.
Deuxiemement, la musique est le moteur de la
plupart des stations de radio commerciale; la
majorité des personnes interrogées disent écouter
la radio avant tout pour la musique et la plupart
affirment qu’elles réduiraient leur écoute s’il y
avait moins d’enregistrements sonores.
Troisiemement, les annonceurs achétent des
auditoires, et c’est la musique qui les attire.
Quatriemement, I’apport des artistes-interpréetes a
plus de valeur pour les stations que celui des
compositeurs; les stations dépendent des vedettes
et cherchent a étre identifiées a des artistes-



Authors and Music Publishers of Canada
(SOCAN) represent about 10 per cent of program
expenses.

NRCC then examined a number of pricing models
to support the assertion that authors, performers
and makers should receive between 18 and 23 per
cent of commercial radio stations’ advertising
revenues, and that the combined value of rights in
sound recordings is, at a minimum, 12 per cent.
NRCC concluded that, after adjustments to
account for the use of non eligible sound
recordings and the blanket character of the
regime, radio stations should pay 6.06 per cent of
their advertising revenues for their use of sound
recordings of musical works.

NRCC looked at a number of possible approaches
to determine the appropriate royalties. Congruent
with its starting proposition on valuation, it
offered proxies that all refer to situations where
the level of payment for the use of sound
recordings is based on mutual agreement between
a willing seller and a willing buyer. Each of them
is commented upon in turn.

NRCC first noted that music stations spend 29 per
cent of their revenues on programming, compared
to 49 per cent for low music use stations. Based
on this comparison, NRCC argued that suppliers
of sound recordings should be able to claim 20
per cent of music stations’ revenues. CAB
objected to the use of this comparison. Scarcity
creates value; talk programming is almost always
acquired on an exclusive basis, while music is
available to all stations. Moreover, the approach
relies on two false assumptions. The first is that
the value of an input can be determined by the
value of possible, but more costly, substitutes.
The second is that all inputs make an equal
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interprétes connus. Cinquiémement, la musique
représente 78,4 pour cent du temps d’antenne total
et 88,2 pour cent du temps de programmation.
Sixiémement, les redevances versees a la Société
canadienne des auteurs, compositeurs et éditeurs
de musique (SOCAN) représentent
approximativement 10 pour cent des dépenses de
programmation.

La SCGDV a ensuite examiné un certain nombre
de méthodes d’évaluation qui, selon elle, tendent
a soutenir la proposition voulant qu’ensemble, les
auteurs, artistes-interprétes et producteurs
devraient recevoir entre 18 et 23 pour cent des
recettes publicitaires des stations de radio
commerciale, et que la valeur combinée des droits
voisins est d’au moins 12 pour cent. Aprés avoir
ajusté cette valeur pour tenir compte des
enregistrements non admissibles et du caractere
général du régime, la SCGDV en vient a la
conclusion que les stations devraient verser

6,06 pour cent de leurs recettes publicitaires pour
I’utilisation qu’elles font des enregistrements
sonores d’ceuvres musicales.

La SCGDV a examiné plusieurs fagons d’établir
un montant approprié de redevances.
Conformément a sa position de départ concernant
I’évaluation des droits, les analogies qu’elle a
mises de I’avant portent sur des marchés dans
lesquels le prix payé pour I’utilisation de
I’enregistrement sonore est établi de gré a gré.
Chacun de ces modeles fera maintenant I’objet de
commentaires.

La SCGDV souligne d’abord que les stations de
format musical dépensent 29 pour cent de leurs
revenus pour la programmation, par rapport au 49
pour cent dépensé par les stations qui utilisent peu
de musique. La SCGDV emploie cette
comparaison pour soutenir que les fournisseurs
d’enregistrements sonores devraient pouvoir
réclamer 20 pour cent des revenus des stations de
format musical. L’ACR s’oppose a I’emploi de
cette comparaison. La rareté d’un bien en
augmente la valeur; la programmation verbale
s’achete presque toujours sur une base exclusive
alors que toutes les stations ont acces a la méme
musique. Qui plus est, cette démarche repose sur



contribution to the generation of revenue. The
Board agrees with CAB, if only because the
notion that the value of non-exclusive recorded
music would be close to the value of talk and
information programming, if negotiated in a
market situation, is unsustainable. Any
comparison with television programming costs
must also be set aside for the same reason.

NRCC then offered two approaches which yield
similar results. Performers and makers receive

15 per cent or more of the retail price of
compilation CDs or cassettes on account of the use
of pre-recorded performances, while those who
supply recorded music to disc jockeys, restaurants
and others pay 15 per cent of their gross revenues
for a blanket licence to reproduce AVLA’s
repertoire. NRCC believes that these are
particularly relevant comparisons, because they
are examples of a commercial exploitation of
recorded performances, in a market where there is
a willing seller and a willing buyer. CAB objected
to these approaches for reasons which need not be
repeated here. The Board rejects these proxies; its
task is to value the right to broadcast, not the right
to reproduce.

Subsidiarily, and even though it did not support
using SOCAN’s Tariff 1.A as a proxy, NRCC
commented on the relative value of neighbouring
rights and authors’ rights, coming to the
conclusion that, all other things being equal,
NRCC'’s royalties should be higher than
SOCAN’s. In support of this proposition, NRCC
provided evidence tending to show that making a
sound recording costs approximately 4.5 times
what it costs to make a song. The Board agrees
with CAB that the cost of making a recording is
of little help in establishing the value of a right to
play it. Furthermore, the Board is far from
convinced that such cost can be established or that
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deux prémisses également fausses. La premiere est
que la valeur d’un intrant peut étre établie a partir
de substituts possibles mais plus colteux. La
seconde veut que tous les intrants contribuent
également a générer des revenus. La Commission
partage le point de vue de I’ACR, ne serait-ce que
parce que I’on ne peut prétendre sérieusement que
dans un marché libre, la musique enregistrée
accessible a tous se vendrait plus ou moins au
méme prix que la programmation parlée ou
I’information. Pour les mémes motifs, il faut
rejeter toute comparaison avec les codts de la
programmation télévisuelle.

La SCGDV a ensuite mis de I’avant deux
méthodes donnant des résultats similaires. Les
artistes-interpretes et les producteurs percoivent 15
pour cent ou plus du prix de vente au détail des
disques CD et cassettes représentant des
compilations de chansons pré-enregistrées. Quant
a ceux qui fournissent de la musique enregistrée
aux disc-jockeys, aux restaurateurs et a d’autres,
ils versent 15 pour cent de leurs recettes brutes
pour la licence générale leur permettant de
reproduire le répertoire de I’AVLA. La SCGDV
croit qu’il s’agit Ia de comparaisons
particulierement pertinentes, s’agissant
d’exemples de I’exploitation commerciale de
prestations enregistrées, dans un marché ou les
transactions se font de gré a gré. L’ACR s’y
oppose pour des motifs qu’il n’y a pas lieu de
commenter. Pour sa part, la Commission rejette
ces comparaisons au motif qu’elles concernent le
droit de reproduire et non celui de diffuser.

Subsidiairement, et bien qu’elle s’oppose a
I’établissement d’un lien entre le tarif de droits
voisins et celui de la SOCAN, la SCGDV s’est
livrée a une comparaison a I’égard de la valeur
relative des deux droits dans le marché du disque
pour conclure que toutes choses égales, la SCGDV
devrait recevoir davantage que la SOCAN dans le
marché de la radiodiffusion. Elle fonde cette
prétention sur une preuve tendant a établir qu’il en
colte environ 4,5 fois plus pour produire un
enregistrement sonore que pour écrire une
chanson. Tout comme I’ACR, la Commission
croit qu’on ne peut établir la valeur a accorder
pour la diffusion d’un enregistrement sonore a



the methodology NRCC used in this case was the
right one. Finally, SOCAN’s own tariff has never
been based on the cost of creating a song.

NRCC also filed evidence tending to establish that
royalties paid to performers and makers of sound
recordings in free market transactions are
approximately 2.5 times higher than royalties paid
to authors. This issue is discussed later in these
reasons.

2. The approach favoured by CAB

CAB supports the view that SOCAN’s tariff
represents the most useful starting point. In both
cases, royalties are payable on account of the same
rights flowing from the use of the same input.
Although separate and distinct, the fact situations
are as close as the Board will ever find. Finally,
authors’ rights were also originally decided by this
Board and recently extended as the result of an
agreement.

Having said this, CAB would reduce the rate to
0.7 per cent for several reasons, all of which
ought to be rejected.

The importance of the represented repertoire

CAB claims that not all of the eligible repertoire
is properly before the Board in these proceedings.
This has already been addressed and rejected.

Neighbouring rights are intrinsically less valuable
than copyright

This argument is based on two assumptions, both
of which the Board rejects.

Thus, CAB relies on the fact that the Rome
Convention and the Act protect neighbouring
rights less than authors’ rights, even though some
experts, including its own, recognize that there is
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partir de ce qu’il en colte pour le produire. Qui
plus est, la Commission n’est pas du tout
convaincue qu’il soit possible d’établir ce colt ou
encore, que la fagon dont la SCGDV s’y est prise
soit la bonne. Enfin, le tarif de la SOCAN n’a
jamais été fonction de ce qu’il en colte pour
écrire une chanson.

La SCGDV a aussi cherché a établir que les
redevances versées aux artistes-interpretes et
producteurs d’enregistrements sonores dans des
transactions libres étaient environ 2,5 fois plus
élevées que celles versées aux auteurs. Nous
revenons sur cette question un peu plus loin.

2. La démarche que propose I’ACR

Pour sa part, I’ACR soutient que le tarif de la
SOCAN représente le point de départ le plus utile.
Dans les deux cas, les redevances sont versées
pour les mémes droits suite a I’utilisation du
méme produit. Méme s’il s’agit de situations
différentes, la Commission ne peut espérer
trouver meilleure comparaison. Enfin, c’est la
Commission qui a évalué les droits d’auteur a
I’origine, et ces derniers ont été récemment
reconduits suite & une entente.

Cela dit, I’ACR réduirait le taux a 0,7 pour cent,
invoquant divers motifs que la Commission
rejette.

L’utilisation du répertoire représenté

L’ACR prétend qu’une partie du répertoire
admissible n’est pas dment représentée dans la
présente affaire. Cet argument a déja été examiné
et rejeté.

De par leur nature, les droits voisins valent moins
que les droits d’auteur

L’argument se fonde sur deux prémisses que la
Commission rejette.

Ainsi, I’ACR se fonde sur le fait que la
Convention de Rome et la Loi accordent moins de
droits aux titulaires des droits voisins qu’aux
titulaires des droits d’auteur. Pourtant, certains



no formal hierarchy between them. The argument
ignores a number of realities. First, the Act does
not prioritize traditional copyright rights over
neighbouring rights. To the contrary, the Act
includes in its definition of copyright all exclusive
rights granted to performers, makers of sound
recordings and broadcasters. Second, section 19
rights do not differ substantially from those
enjoyed by SOCAN: in both cases, there is no
right to prohibit use, and the price for use is set
by the Board. Third, the fact that authors enjoy
more rights than performers, makers and
broadcasters does not mean that their rights are
more valuable; each right should be valued on its
own merits, using proper valuation
methodologies. Fourth, the fact that a performer
retains the right to prevent certain uses of his or
her performance even where the author consents
to the use of the work is incompatible with the
prioritization of authors’ rights over those of
performers.

CAB also argues that quite apart from any formal
hierarchy, neighbouring rights are generally
valued at a lower level than authors’ rights. Both
CAB and NRCC presented expert evidence on the
relative rates being paid in other countries. CAB’s
expert concluded that commercial and public
broadcasters paid, in aggregate, less for
neighbouring rights than for authors’ rights,
although the picture is significantly altered in
favour of neighbouring rights if one only looks at
commercial stations. NRCC’s expert witness, for
his part, tended to conclude that commercial radio
stations pay more for the neighbouring rights.
The evidence in this respect was disappointing.
The Board was unable to determine the relative
extent of the eligible repertoire or the relative
level of use covered by these tariffs. Given the
great difficulty of making meaningful
comparisons with the Canadian situation, it would
be inappropriate to rely on them in setting the
Canadian rate. More importantly, any such
comparisons are necessarily influenced by local
market considerations and must be treated with
great caution.
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experts, dont le sien, admettent qu’il n’existe pas
de hiérarchie formelle entre les deux catégories de
droits. L’ACR méconnait trop facilement un
certain nombre de réalités. Premiérement, la Loi
n’établit pas d’ordre de priorité entre le droit
d’auteur et les droits voisins. Au contraire, la
définition de droit d’auteur inclut tous les droits
exclusifs des artistes-interprétes, producteurs
d’enregistrements sonores et radiodiffuseurs.
Deuxiemement, les droits énumérés a I’article 19
de la Loi ressemblent fortement a ceux dont jouit
la SOCAN : dans un cas comme dans I’autre, on
ne peut interdire I’usage et le prix est établi par la
Commission. Troisiemement, ce n’est pas parce
que les auteurs ont plus de droits que les artistes-
interprétes, producteurs ou radiodiffuseurs que la
valeur des uns est supérieure a la valeur des
autres; chacun devrait étre évalué a sa juste valeur
et selon une méthode d’évaluation appropriée.
Quatriemement, le fait que I’artiste-interpréte
puisse interdire qu’on utilise sa prestation lorsque
I"auteur consent & I'utilisation de son ceuvre est
incompatible avec la notion méme de hiérarchie.

L’ACR soutient par ailleurs que, mis a part toute
hiérarchie formelle, les droits voisins valent
généralement moins que les droits d’auteur. Tant
I’ACR que la SCGDV ont offert le témoignage
d’experts sur les prix payés a I’étranger pour ces
droits. L’expert de I’ACR affirme que les
radiodiffuseurs commerciaux et publics confondus
paient moins pour les droits voisins, bien que le
rapport soit plutdt en faveur de ces derniers si I’on
tient compte uniquement des stations
commerciales. Pour sa part, I’expert de la
SCGDV soutient que les stations de radio
commerciale paient davantage pour les droits
voisins. Cela dit, la preuve sur cette question a été
décevante. Ainsi, il n’a pas été possible d’établir
I’importance relative des répertoires admissibles ni
de I’'usage qui en est fait. Compte tenu qu’il est
pratiquement impossible d’établir des
comparaisons valables avec le marché canadien, il
n’y a pas lieu d’utiliser ces données dans
I’établissement du taux canadien. De toute facon,
les comparaisons de ce genre doivent étre traitées
avec beaucoup de précaution, car elles sont
nécessairement affectées par les conditions locales
des marchés en cause.



Performers and makers derive greater value than
copyright owners from air play

CAB argued at length that a fair and equitable
tariff should take into account the numerous
benefits performers and makers derive from the
air play their sound recordings receive. This is not
a novel argument.

Radio does contribute to the sale of records. It has
been and remains a very important vehicle for the
promotion of records sales. This being said, radio
does not play records to promote their sale, but to
support its business, which is to attract listeners
and sell advertising spots. As the Board stated in
the past with respect to performing rights for
musical works, this is but one case of a symbiotic
relationship between different industries with no
direct bearing on the price.

Radio stations contribute to the record industry in
several other ways

As in the past with respect to performing rights
for musical works, CAB also asked the Board to
take into account the various contributions, both
direct and indirect, made by radio stations to the
record industry. These include on-air promotion
of performers, monetary contributions to local
talent development, as well as CRTC’s imposed
talent development requirements and “significant
benefit” payments required in connection with
station ownership transfers.

These arguments remain unconvincing. If
anything, Parliament’s decision to introduce
neighbouring rights may be a reason for
reassessing those practices. As for CRTC policies,
they serve a different purpose. Copyright
protection is granted as a means of ensuring
remuneration for the use of all qualifying
recordings, while CRTC policies are in response
to objectives of the Broadcasting Act and concern
the creation of new material by Canadians. To
discount the remuneration of rights holders
because of them would be both improper and
unfair.
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Artistes-interprétes et producteurs bénéficient
davantage du temps d’antenne que les titulaires de
droits d’auteur

L’ACR a soutenu avec insistance qu’un tarif juste
et équitable doit tenir compte des nombreux
avantages que les artistes-interprétes et
producteurs tirent du temps d’antenne consacré a
leurs enregistrements sonores. Cette prétention n’a
rien de nouveau.

Certes, la radio contribue a la vente de disques.
Elle a été et demeure un véhicule promotionnel
important. Cela dit, I’industrie ne diffuse pas les
disques dans ce but, mais afin d’exploiter son
entreprise, qui consiste a vendre des auditoires aux
annonceurs. Comme la Commission I’a dit par le
passé dans le contexte de I’exécution publique
d’ceuvres musicales, il s’agit Ia d’un cas parmi
d’autres de rapport symbiotique entre deux
industries, sans lien direct avec le prix.

Les stations de radio contribuent a I’industrie du
disque de plusieurs autres fagons

Comme elle I’a fait par le passé a I’égard des
droits d’exécution publique d’ceuvres musicales,
I’ACR a aussi demandé & la Commission de tenir
compte des diverses contributions directes et
indirectes des stations de radio a I’industrie du
disque. Cela comprend la promotion en ondes des
artistes-interprétes, les contributions financiéres au
développement du talent local, ainsi que celles
découlant des exigences imposées par le CRTC en
matiere de développement des talents canadiens et
du «critere relatif aux avantages» lorsqu’il y a
transfert de propriété.

Ces arguments demeurent peu convaincants. On
pourrait méme prétendre que I’introduction des
droits voisins devrait motiver un réexamen de ces
pratiques. Quant aux politiques du CRTC, leur
objet est différent. La protection du droit d’auteur
vise la rémunération pour I’utilisation de tous les
enregistrements admissibles; les politiques du
CRTC répondent aux objets de la Loi sur la
radiodiffusion et visent avant tout la création
d’ceuvres et d’enregistrements canadiens. Réduire
la rémunération des titulaires de droits en raison
de celles-ci serait & la fois inopportun et injuste.



3. The approach favoured by the Board

Several reasons lead the Board to conclude that the
best starting point is SOCAN’s present tariff.

First, SOCAN’s tariff applies, more often than
not, to the use of recorded musical works, while
neighbouring rights tariffs apply to the use of
recorded performances of the same works.
Therefore, they involve a similar use and a similar
right in a similar market.

Second, SOCAN’s tariff has been in place for a
long time; even though it constitutes a regulated
price, it is one that the Board simply cannot
ignore. As the Board stated in another, similar
context:

... there is less need to use a proxy when an
existing price, even an administered price, can
be used as a starting point. This is especially
true where information is available to determine
whether or not the existing price is appropriate,
and whether or not any adjustments ought to be
made to account for changes in circumstances. ?

Third, even though SOCAN still maintains that
the current rate is too low while CAB still argues
that it is too high, they have agreed to maintain
the status quo for five years. For whatever the
reasons, the 3.2 per cent rate remains the going
rate, and we need not speculate as to its
correctness for our purposes.

Fourth, all other proxies offered by NRCC are
deficient in some ways, and certainly much
weaker than SOCAN’s tariff.

Fifth, SOCAN'’S licence is a blanket licence.
Therefore, using SOCAN’s rate as a starting point
avoids the difficulty of having to determine which
value, if any, ought to be attributed to the blanket
character of the regime.
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3. La démarche gue retient la Commission

Pour plusieurs motifs, la Commission croit que le
tarif de la SOCAN constitue le meilleur point de
départ.

Premierement, le tarif de la SOCAN vise
principalement I’utilisation d’ceuvres musicales
enregistrées, et les droits voisins portent sur
I’utilisation de prestations enregistrées de ces
mémes ceuvres. On traite donc d’un usage
similaire dans un marché similaire.

Deuxiémement, ce tarif est en place depuis un bon
moment. 1l s’agit d’un prix réglementé, mais que
la Commission ne peut tout de méme pas ignorer.
Comme elle I’a déja dit, dans un contexte
différent mais similaire :

... le besoin de recourir a un prix analogue se
fait moins sentir s’il existe un prix, méme
réglementé, pouvant servir de point de départ.
Ceci est d’autant plus vrai si I’on dispose de
renseignements permettant de déterminer si ce
prix convient toujours et s’il doit &tre rajusté
pour tenir compte de I’évolution de la
situation.*?

Troisiemement, le tarif actuel vaut pour cing ans,
suite a une entente, malgré le fait que la SOCAN
continue de soutenir qu’il est trop bas et que
I’ACR prétende le contraire. Peu importe leurs
motifs, le taux de 3,2 pour cent est le taux en
vigueur, et il n’est pas nécessaire pour nos fins de
mettre en doute son bien-fondé.

Quatriemement, les comparaisons effectuées par la
SCGDV comportent toutes certaines faiblesses, et
sont de toute maniére beaucoup moins valables
que la comparaison avec le tarif de la SOCAN.

Cinquiemement, la licence de la SOCAN est une
licence générale. En utilisant le taux de la
SOCAN comme point de départ, on évite d’avoir
a attribuer une valeur distincte, si valeur il y a, au
caractere général du régime.



The only issue remaining, therefore, is whether
3.2 per cent is too much, enough or not enough to
compensate fairly and equitably performers and
makers of sound recordings. As stated earlier, the
case put forward by CAB in favour of a reduced
rate is not sustainable. Consequently, the only
options left are to maintain a one-on-one
relationship between the neighbouring rights and
the authors’ rights or to adjust the rate upwards.

NRCC filed evidence tending to establish that
royalties paid to performers and makers of sound
recordings in free market transactions are
approximately 2.5 times higher than royalties paid
to authors.*® Establishing this sort of comparison
requires making the assumption that if performers
do better than composers in a free market, they
should be able to do as well in the other, regulated
market. That assumption is not supported by the
record of these proceedings. The evidence that
performers may provide radio stations with more
value than authors is far from conclusive. What
the Board was offered in this respect was a series
of anecdotal, impressionistic statements that often
pulled either way.

For example, Ms. Smith and Ms. Kondruk, who
are experienced advertising executives, testified to
the effect that music is very personal to people,
that radio is a niche medium, that advertisers pay
for audiences, who in turn are drawn by music
format. Such statements, in so far as they establish
anything useful, are hardly helpful to NRCC,
who wishes to show the importance of individual
performers by contrast to the overall music
format. In the same vein, their assertion that
stations advertise themselves using the music
format and the artist’s image does not mean that
the artist’s image has higher promotional value
than the music format; the image is but a tool to
help identify the format.
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Cela étant, reste & déterminer si le taux de

3,2 pour cent suffit a compenser de fagon juste et
équitable les artistes-interpreétes et les producteurs
ou s’il faut ajuster ce taux a la hausse ou a la
baisse. Comme on a déja conclu que la preuve et
I’argumentation mises de I’avant par I’ACR ne
sauraient justifier une réduction, les seules
possibilités qui s’offrent sont de maintenir la
parité entre les deux tarifs ou d’ajuster le taux a la
hausse.

Par sa preuve, la SCGDV a cherché a établir que
les redevances versées de gré a gré aux artistes-
interprétes et producteurs dans le marché de la
production des enregistrements sonores sont
environ 2,5 fois plus élevées que celles versées
aux auteurs.** Ce genre de comparaison se fonde
sur la prémisse que les artistes-interprétes, gagnant
davantage que les compositeurs dans un marché
libre, devraient pouvoir faire aussi bien dans un
marché réglementé. Or, le dossier de la présente
affaire ne permet pas de tirer une telle conclusion.
La preuve voulant que I’apport des artistes-
interpretes aux stations de radio est plus important
que celui des auteurs est loin d’étre concluante.
Les témoignages offerts a ce sujet constituent tout
au plus des anecdotes ou des impressions et
pourraient dans certains cas servir tout aussi bien a
établir le contraire.

Ainsi, selon mesdames Smith et Kondruk, deux
agents de publicité d’expérience, la musique est
quelque chose de personnel et la radio est un
organe de diffusion spécialisé; les annonceurs
paient pour un auditoire attiré par le format
musical. De telles affirmations, pour autant
qu’elles prouvent quoi que ce soit, n’aident en
rien la SCGDV, qui tente de démontrer
I’importance des artistes-interprétes et non du
format musical. Dans le méme ordre d’idées,
I’affirmation selon laquelle les stations utilisent le
format musical et I’image des artistes-interprétes
pour faire leur propre promotion ne signifie pas
que les artistes-interpretes ont une valeur
promotionnelle plus grande que le format musical;
de fait, I’image sert également a identifier le
format.



For their part, Messrs. Lefebvre and Stein-Sack,
who have long worked in the area of records sales
and distribution, offered the view that while a
record starts with a song, the magic (in the form
of a symbiosis between the song, the performance
and the production) must be there for the record
to sell, adding that the songwriter is the most
fragile, least visible and least compensated
contributor in the whole process of production
and sales of records. Again, such impressionist
statements, which in any event go to the relative
contributions of participants in the records
market, are of little help in determining the
relative value of recordings to radio stations.

In the end, it was probably Mr. Reynolds,
president of Universal Music Canada, who best
stated the conundrum, when he expressed the view
that establishing the relative value of the authors’
and performers’ contribution in a successful
recording “is the classic chicken and egg situation.
I don’t think you can extricate the two and say,
this is more important than that.”*

The Board prefers deciding on the basis that there
is no reason to believe that the use of sound
recordings on radio stations has any greater value
than the use of the underlying works. Several
reasons point to this solution. First, nothing
requires the Board to look to the market (and
especially a different market) for guidance; it is
within its discretion to decide that this approach is
reasonable.*® Second, these are similar uses of the
same recordings by the same broadcasters. Third,
it can be readily argued that a pre-recorded
performance is worth no more to broadcasters
than a pre-recorded work: in both cases, one is
dealing with something that has already been
fixed. Fourth, it matters not that one party was
paid more than the other for making the fixation
in the first place; we are dealing with two
different markets and two different rights: the
right to make the recording and the right to
communicate it.
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Pour leur part, messieurs Lefebvre et Stein-Sack,
qui travaillent depuis longtemps dans le domaine
de la vente et de la distribution d’enregistrements
sonores affirment que, s’il est vrai de dire que
sans chansons, il n’y a pas d’enregistrement qui
vaille, la magie (cette symbiose entre la chanson,
la prestation et la production) doit étre la pour que
le disque se vende. Et ils ajoutent que le
compositeur est, de tous les collaborateurs dans le
processus de production et de vente d’un
enregistrement, le plus fragile, le moins visible et
le moins bien rémunéré. Encore ici, ce genre
d’affirmations, qui portent en outre sur la
contribution relative des participants dans le
marché du disque, ne sont guére utiles pour établir
la valeur relative des enregistrements sonores dans
le marché de la radiodiffusion.

En définitive, c’est sans doute M. Reynolds,
président d’Universal Music Canada, qui a le
mieux formulé le dilemme. A son avis, tenter de
déterminer I’importance relative des compositeurs
et des artistes-interprétes au succes d’un
enregistrement, [TRADUCTION] «c’est S’engager
dans le débat classique de la poule et de I’oeuf. Je
ne crois pas qu’on puisse les isoler et pouvoir dire
: celui-ci est plus important que celui-la.»*

La Commission estime qu’il n’y a pas de raison
de croire qu’a la radio les enregistrements sonores
ont une valeur supérieure aux ceuvres enregistrées,
et ce pour plusieurs motifs. D’abord, rien
n’oblige la Commission a se guider sur les prix du
marché, surtout s’il s’agit d’un marché différent;
son pouvoir d’appréciation lui permet d’adopter
toute autre démarche raisonnable.*
Deuxiemement, il s’agit des mémes utilisations,
des mémes enregistrements et des mémes
radiodiffuseurs. Troisiemement, on peut
facilement soutenir qu’une prestation pre-
enregistrée n’apporte ni plus, ni moins au
radiodiffuseur qu’une ceuvre pré-enregistrée :
dans un cas comme dans I’autre, il s’agit de
quelque chose qui a déja été fixé. Quatriemement,
il importe peu qu’un des participants ait recu
davantage qu’un autre pour la fixation de
I’enregistrement; nous sommes en présence de
marchés distincts et de droits différents a savoir,
le droit de faire I’enregistrement et celui de le
communiquer.



4. The tariff rate

For the foregoing reasons, the Board concludes
that most commercial radio stations should pay
45 per cent of what they pay to SOCAN, or
1.44 per cent of their advertising revenues, for
the neighbouring rights.

All participants agree that stations that qualify as
low music use stations for the purposes of the
SOCAN tariff should pay 43.75 per cent of the
royalties payable by other stations. Consequently,
the rate for low music use stations (as defined by
the participants) is set at 0.63 per cent.

On the other hand, participants disagree on the
need for an even lower rate for all-talk stations.
NRCC opposes the concept on the basis that
SOCAN’s tariff does not allow for it, that CAB
has offered no evidence as to the number of
stations that might be in this category and that the
concept lacks sufficient clarity to be workable.
For the following reasons, the Board grants
CAB’s request. First, the Board is satisfied that
stations which do not use any eligible sound
recordings other than production music should
pay little neighbouring right royalties, if any.
Second, this approach makes sense in this context,
while it may not in SOCAN’s tariff, given the
nature of the respective repertoires. Third, the
number of stations that will fall in that category is
probably very small. Consequently, there is little
risk involved in trying the formula. Having said
this, the rate is set on a monthly, rather than
yearly basis so as to better harmonize with the
structure of the tariff, as will be outlined later.

5. The ability of the industry to pay the tariff

The tariff as certified by the Board would yield
royalties of 11.29 million dollars per year'® over
the period of the tariff (1998 to 2002), if the
1997 figures on advertising revenues (the only
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4. Le taux

La Commission en vient donc a la conclusion que
le taux payable par la plupart des stations de radio
commerciale pour les droits voisins devrait étre
fixé a 1,44 pour cent de leurs recettes
publicitaires, soit 45 pour cent du taux de la
SOCAN.

Tous s’entendent pour dire que les stations ayant
droit au statut de petit utilisateur pour les fins du
tarif de la SOCAN devraient payer 43,75 pour
cent de ce que versent les autres stations. Le taux
pour ces stations, tel que les parties I’ont défini,
est donc fixé a 0,63 pour cent.

Par contre, les participants ne s’entendent pas sur
le besoin d’accorder un taux encore plus
avantageux pour les stations de radio parlée. La
SCGDV s’y oppose pour plusieurs motifs. Le
tarif de la SOCAN ne prévoit pas de mesure
semblable; I’ACR n’a pas établi le nombre de
stations qui pourraient bénéficier de la mesure;
enfin le concept est trop vague pour étre
fonctionnel. La Commission fait droit a la
demande de I’ACR pour les motifs suivants.
Premierement, la Commission est convaincue que
les stations n’utilisant pas d’enregistrements
sonores admissibles a part la musique de
production devraient verser peu ou pas de
redevances. Deuxiémement, vu la composition des
répertoires concernés, la mesure se justifie en
matiere de droits voisins méme si elle n’est pas
nécessairement indiquée dans le cas de la SOCAN.
Troisiemement, comme tres peu de stations
pourront vraisemblablement s’en prévaloir, le fait
d’expérimenter la formule comporte peu de
risques. Cela dit, afin d’harmoniser davantage la
mesure avec la structure tarifaire dont il sera
question plus loin, ces stations seront assujetties a
une redevance mensuelle et non annuelle.

5. La capacité de I’industrie de payer le tarif

Le tarif que la Commission homologue
entrainerait le versement de 11,29 millions de
dollars par année, ' pendant la durée du tarif
(1998 a 2002), en utilisant et tenant constantes les



figures available at the time of the hearing) were
used and remained constant over that period. Yet,
the application of subparagraph 68.1(1)(a)(i) of
the Act, stipulating that commercial radio stations
shall only pay $100 on their first 1.25 million
dollars of annual advertising revenues, would
reduce that amount to 5.68 million dollars. In
addition, the phasing in of the regime over three
years, would further reduce that amount to 1.89
million dollars in 1998 and to 3.78 million dollars
in 1999.

The evidence provided by NRCC, and especially
Exhibit NRCC-29, clearly established that the
industry could have absorbed the full tariff,
absent any special statutory provisions. Indeed,
neither CAB nor its witnesses took issue with the
validity or quality of NRCC’s evidence on this
point. Instead, CAB argued that NRCC’s tariff as
filed would deprive the industry of its recent hard-
won profit margins, and would thereby deny it the
investment capital needed to convert to digital
technology and meet the competitive challenge
posed by other major media.

The industry as a whole has come out of difficult
years. Profit margins have grown and would have
allowed the industry to absorb all of the tariff.
Only small stations would have been put in
difficulty; since Parliament has already addressed
the issue, there is no need for the Board to do so.
In the end, the fact that all stations will pay only
$100 on account of their first 1.25 million dollars
in advertising revenues, the level of the rate as set
by the Board and the fact that there will not be a
graduated tariff all combine to confirm that
commercial radio stations will be able to afford
the price they now have to pay for the
neighbouring rights.
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recettes publicitaires réalisées par I’industrie en
1997 (seules données disponibles lors de
I’audience). Toutefois, I’application du sous-
alinéa 68.1(1)(a)(i), qui prévoit le paiement de
seulement 100 $ par les stations de radio
commerciale sur la partie de leurs recettes
publicitaires ne dépassant pas 1,25 million de
dollars, réduit ces redevances a 5,68 millions de
dollars et les mesures transitoires prévues a la Loi
les raménent & 1,89 million de dollars en 1998 et
a 3,78 millions de dollars en 1999

La preuve déposée par la SCGDV, et tout
particulierement la piece NRCC-29, démontre
clairement que I’industrie aurait eu les moyens
d’acquitter le plein tarif sans égard aux
dispositions spéciales de la Loi. D ailleurs, ni
I’ACR ni ses témoins n’ont remis en question la
validité ou la qualité de la preuve de la SCGDV a
cet égard. L’ACR a plutdt soutenu que le projet
tel qu’il a été déposé annulerait les récentes
marges bénéficiaires de I’industrie, gagnées de
haute lutte, la privant ainsi du capital de
placement dont elle a besoin pour passer a la
technologie numérique et pour faire face aux defis
concurrentiels posés par les autres medias
d’importance.

L’industrie a connu récemment des années
difficiles. Toutefois, ses marges bénéficiaires ont
augmenté et lui auraient permis d’acquitter le
plein tarif. Seules les petites stations auraient
connu des difficultés; or, comme le Parlement a
déja prévu des mesures a cet égard, la
Commission n’a pas a s’en préoccuper. En bout
de piste, le fait que toutes les stations ne versent
que 100 $ sur la partie de leurs recettes
publicitaires ne dépassant pas 1,25 million de
dollars et que le tarif homologué ne soit pas un
tarif gradué ne font que confirmer que les stations
de radio commerciale auront bel et bien les
moyens d’acquitter les redevances qu’elle devront
payer a I’avenir pour les droits voisins.



ISSUES RELATED TO THE
COLLECTION AND STRUCTURE OF
THE TARIFF

VI.

A. Who should collect the royalties?

NRCC wishes to collect all royalties payable
under the tariff. SOGEDAM asks to receive the
share attributable to its repertoire. Dealing with
the issue of allocation raises two issues. What is
the meaning of the single payment requirement set
out in subparagraph 68(2)(a)(iii) of the Act? Can
the Board direct users to pay SOGEDAM its share
of the remuneration right?

1. The single payment requirement

In the Board’s view, the arguments in favour of
interpreting the single payment requirement as
directing the Board to identify a single entity that
will collect royalties on account of all the
repertoire entitled to remuneration are
overwhelming.

Thus, the requirement exists first and foremost
for the benefit of users. Interpreting the single
payment requirement in this way is congruent

with this benefit.

Second, this interpretation gives meaning to
subparagraph 68(2)(a)(iii) of the Act. If the single
payment requirement were to mean anything less,
then subsection 19(2) of the Act, which already
limits to one the payment to be made on account
of any given recording, would have been
sufficient.

Requiring that users make only one payment for
the whole repertoire does not contradict the right
of collectives to each file tariff proposals. The
ability to ask for a tariff can readily be
distinguished from the ability to act as collecting
agent, as the home taping regime clearly
demonstrates. Neither is it incompatible with a
tariff that creates different structures for different
parts of the repertoire. The Board could easily
certify a tariff which has, say, a different price
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QUESTIONS LIEES A LA
PERCEPTION DES REDEVANCES ET
A LA STRUCTURE TARIFAIRE

VI.

A. Qui devrait percevoir les redevances?

La SCGDV désire percevoir toutes les redevances
exigibles en vertu du tarif. La SOGEDAM
demande de percevoir la part qui revient a ses
membres. Pour décider de la répartition, il faut
trancher deux questions. Qu’entend-on par
versement unique au sous-alinéa 68(2)(a)(iii) de
la Loi? La Commission peut-elle ordonner aux
utilisateurs de verser a la SOGEDAM sa part du
droit & rémunération?

1. L’exigence du versement unigue

La Commission croit que I’exigence du versement
unique I’oblige a désigner une seule entité
responsable de la perception des redevances pour
I’ensemble du répertoire ayant droit a
rémunération et trouve les arguments au soutien
de cette interprétation particuliérement
convaincants.

Ainsi, si cette exigence existe, c’est d’abord et
avant tout pour le bénéfice des utilisateurs.
L’interprétation retenue par la Commission
confirme cet avantage.

Deuxiemement, cette interprétation donne un sens
au sous-alinéa 68(2)(a)(iii) de la Loi. Le
paragraphe 19(2) de la Loi, en limitant a un seul
le versement devant étre effectué a I’égard de
toute utilisation donnée d’un enregistrement
donné, aurait suffi si I’obligation du versement
unique devait signifier moins.

Permettre aux utilisateurs d’effectuer un seul
paiement pour tout le répertoire ne prive pas
chaque société du droit de déposer un projet de
tarif. Comme le régime de la copie privée le
démontre clairement, on peut facilement établir
une distinction entre le droit de proposer un tarif
et celui d’agir a titre de société de perception.
Cette interprétation n’écarte pas non plus la
possibilité d’établir des structures tarifaires
différentes pour différentes parties du répertoire.



formula for SOGEDAM’s repertoire than for
NRCC’s and still require that radio stations only
pay at one designated place.

Consequently, the Board concludes that the single
payment requirement entitles users to pay to a
single collecting agent. Given that NRCC brings
with it, through the makers it represents, all of the
eligible repertoire that is properly before this
Board, it is only logical to have it act as that
collecting agent.

There are also practical reasons for selecting
NRCC as the sole collecting agent for all
royalties. First, NRCC controls all of the makers’
rights in the repertoire entitled to remuneration.
Second, this is the most efficient and practical
way of dealing with the situation. NRCC is better
placed than SOGEDAM to distribute royalties to
all interested rights holders. Third, even in so far
as French rights holders are concerned,
SOGEDAM (who represents only some of the
performers) has less at stake than NRCC, who
represents all makers. Fourth, NRCC is likely to
be better organized to manage the tariff for all
concerned, including the monitoring of stations
across the country, and the creation of appropriate
databases for distribution purposes.

The Board is conscious that NRCC may be in a
position to use its status as the only authorized
collective in an attempt to force SOGEDAM to
accept certain distribution practices which are the
very reason why SOGEDAM was created in the
first place. Unfortunately, the Board is there, first
and foremost, to regulate the balance of market
power between users and rights owners, and not,
unless the Act says otherwise, between rights
owners. SOGEDAM should direct any complaints
it may have in this respect to the Commissioner of
Competition.

Ainsi, la Commission pourrait fort bien
homologuer une formule tarifaire pour le
répertoire de la SOGEDAM et une autre pour
celui de la SCGDV tout en ordonnant aux stations
de radio de verser la totalité des redevances a une
seule personne.

La Commission en vient donc a la conclusion que
I’exigence du versement unique donne aux
utilisateurs le droit de verser les redevances a un
seul agent de perception. Compte tenu que la
SCGDV, gréace aux producteurs qu’elle
représente, fait apport de tout le répertoire
admissible dont la Commission est saisie, il est
tout a fait logique de la désigner pour agir a ce
titre.

Des motifs pratiques aménent aussi la Commission
a désigner la SCGDV comme agent de perception
unique. Premiérement, elle fait apport des droits
de tous les producteurs ayant droit a la
rémunération. Deuxiemement, il s’agit de la fagon
la plus efficace et la plus pratique de régler la
situation. La SCGDV est plus en mesure que la
SOGEDAM de répartir les redevances parmi tous
les intéressés. Troisiemement, méme a I’égard des
titulaires francais, I’enjeu pour la SOGEDAM,
qui ne représente qu’une partie des artistes-
interpretes, est moindre que pour la SCGDV, qui
représente tous les producteurs. Quatriemement,
la SCGDV parait mieux équipée pour gerer le
tarif pour le bénéfice de tous les intéressés, qu’il
s’agisse de la vérification des stations a travers le
Canada ou de la mise sur pied de bases de données
pour fins de distribution.

La Commission est consciente du fait que la
SCGDV pourrait utiliser son statut d’unique agent
de perception pour tenter d’amener la SOGEDAM
a accepter certaines regles de distribution qui sont
a I’origine méme de la création de cette derniére.
La Commission existe d’abord et avant tout pour
maintenir I’équilibre économique entre utilisateurs
et titulaires de droits; a moins que la Loi ne
prévoie le contraire, elle ne se méle pas des
différends entre titulaires. Si la SOGEDAM devait
se sentir Iésée a cet égard, elle devra s’adresser au
Commissaire de la concurrence.



2. Can the Board direct users to pay SOGEDAM
its share of the remuneration right?

Given the interpretation the Board makes of the
single payment requirement, it is obviously
impossible for it to direct users to pay
SOGEDAM its share of the remuneration right in
the recordings onto which its members’
performances are embedded.

This interpretation is supported by subsection
19(3), according to which the division of royalties
between performers and makers takes place once
the royalties have been paid. The need for such a
division, and the fact that it occurs after
collection, applies to all equitable remuneration,
whether or not it is subject to the SOCAN regime
and whether or not the Board is involved in
setting a tariff. If the division of royalties must
occur after the payment is made, that division
cannot occur before.

This interpretation means that SOGEDAM’s
members cannot collect their remuneration right
directly from the users through their society of
choice. This is merely a facet of the economy of
the statute, and is no worse than requiring the
maker of a sound recording of a dramatic work to
claim his share of the royalties from the performer
if they were paid to the performer, or vice versa.

B. Can the Board determine the share
SOGEDAM should receive?

SOGEDAM also would like that the Board set its
share of the royalties. The Board is of the view
that it cannot decide how co-creditors are to
apportion the royalties among themselves.

Generally speaking, when the Act requires that the
Board apportion royalties between collectives
representing different groups of right owners, this
is done expressly.” This is not the case here.
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2. La Commission peut-elle ordonner aux
utilisateurs de verser a la SOGEDAM sa part
du droit & rémunération?

L’interprétation que la Commission retient du
principe du versement unique rend impossible
d’exiger que les utilisateurs versent a la
SOGEDAM sa quote-part du droit a
rémunération.

Cette conclusion est soutenue par la version
anglaise du paragraphe 19(3), qui prévoit la
répartition des redevances entre artistes-interprétes
et producteurs aprés qu’elles aient été versées.
L’exigence de partage et le fait qu’il intervienne
apres la perception sont des conditions
s’appliquant a toute rémunération équitable,
assujettie ou non au régime de la SOCAN et sans
égard au fait que la Commission soit appelée a
établir le tarif. Si le partage survient apres la
perception, il ne peut intervenir avant.

Par conséquent, les membres de la SOGEDAM ne
peuvent percevoir leur droit a rémunération
directement des utilisateurs par le truchement de la
société qu’ils ont choisie. Il s’agit Ia tout
simplement d’une conséquence logique de
I’économie du régime, qui n’est en rien plus
choquante que I’exigence imposée au producteur
de I’enregistrement sonore d’une ceuvre
dramatique de réclamer sa part des redevances
aupres de I’artiste-interpréte lorsque ce dernier les
a percgues, et vice-versa.

B. La Commission peut-elle établir la quote-
part de la SOGEDAM?

La SOGEDAM demande aussi a la Commission
d’établir sa quote-part des redevances. La
Commission croit qu’elle ne peut décider a la
place des co-créanciers la fagon dont ils entendent
répartir le produit des redevances entre eux.

Regle générale, lorsque la Loi exige que la
Commission répartisse les redevances entre
sociétés représentant différents groupes d’ayants
droit, elle le prévoit de facon expresse.” Elle ne



Furthermore, in regimes such as private copying,
where such an apportionment is required, the Act
does not establish in advance the shares
attributable to the various colleges of rights
owners; each group is entitled to claim the full
value of its contribution, however established. By
contrast, the neighbouring rights regime expressly
provides for a single remuneration to be shared
equally between performers and makers.

Moreover, nothing in the Act would allow the
reader to infer a power of the Board to determine
SOGEDAM’s share of royalties as a necessary
incident to setting the neighbouring rights tariff.
As the regime is structured, the Board sets the
royalties to be paid for the use of all sound
recordings that are entitled to remuneration. Once
this is done, the Act mandates equal sharing of the
royalties between performers and makers. It is
only once that split has occurred that the Board
would come in if it were to determine
SOGEDAM?’s share, that is, to determine how, as
between those sharing in the performer’s share,
the entitlement to half the royalties should be
divided. This is one step too far removed.

Finally, the Federal Court of Appeal has already
ruled that the Board should not get involved in the
allocation of liability between co-debtors:

the apportionment of the sums payable ...
between those who are, by law, ... obliged to
pay them does not involve the determination of
a royalty or of a term or condition relating to a
royalty. The sums that the various participants
... may owe to each other are not royalties even
though they are payable as a consequence of the
payment of the royalties by one of them. The
Board, therefore, was right in deciding that it
lacked the jurisdiction to make that
apportionment. [our emphasis]

One need only to substitute the word “share” for
“pay”” to make this statement applicable to the
issue at hand. That decision precludes the Board
from getting into any division exercise that is not
essential to the operation of the regime.
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I’a pas fait dans ce cas-ci. Par ailleurs, les
régimes, tel celui de la copie privée, qui prévoient
ce genre de répartition, ne fixent pas a I’avance
les parts attribuables aux divers colleges d’ayants
droit, chacun étant autorisé a réclamer la pleine
valeur de son apport, peu importe la facon dont
cette valeur est déterminée. Par contre, le régime
des droits voisins prévoit expressément la
répartition par moitié de la rémunération unique
entre artistes-interprétes et producteurs.

Qui plus est, rien dans la Loi ne permet de
conclure que la Commission a le pouvoir de fixer
la quote-part de la SOGEDAM en tant
qu’accessoire nécessaire a I’établissement du tarif
des droits voisins. Tel que structuré, le régime
exige que la Commission détermine les redevances
qui seront versées pour I’utilisation de tous les
enregistrements sonores ayant droit a
rémunération. Une fois cette étape franchie, la Loi
stipule le partage par moitié des redevances. C’est
donc apres ce partage que la Commission
interviendrait si elle était appelée a établir la
quote-part de la SOGEDAM, autrement dit pour
répartir entre les artistes-interpretes la moitié des
redevances qui leur revient. A ce stade, le mandat
de la Commission est déja épuisé.

Enfin, la Cour d’appel fédérale a déja exhorté la
Commission de ne pas se méler de la répartition
de la responsabilité entre co-débiteurs :*8

la répartition des sommes payables... entre les
personnes qui sont, en droit, solidairement
tenues de les payer ne comporte pas la
détermination d’un droit ou d’une modalité y
afférente. Les sommes que les différentes
personnes intéressées. .. peuvent se devoir
mutuellement ne sont pas des droits méme si
elles sont payables en raison du paiement des
droits par I’'une d’elles. La Commission a donc
eu raison de statuer qu’elle n’avait pas
compétence pour faire cette répartition.
[I’italique est de nous]

Qu’on parle de répartition de créances ou de
répartition de dettes, le principe reste le méme.
Cette décision empéche la Commission de
s’engager dans tout exercice de répartition non
essentiel au fonctionnement du régime.



Consequently, it will be for SOGEDAM to claim
its members’ share from NRCC, as co-creditors
of the royalties collected by NRCC.

C. Tariff Structure

The following comments may help in
understanding the tariff wording.

1. Phasing in

Given the nature of the tariff approved by the
Board, there is no need to examine NRCC’s
proposal that the tariff be phased-in over five
years instead of three.

2. A graduated tariff

NRCC put forward several arguments in favour of
a graduated tariff. Profit margins tend to increase
rapidly with advertising revenues, so the structure
is more sensitive to the financial circumstances of
stations at various levels of revenue. Conversely,
a flat rate would create an unnecessary burden to
smaller, less profitable stations. Ability to pay is
reflected in the entire tariff; all stations pay at the
same rate for the same level of revenues.

CAB is opposed to the proposal on a number of
grounds. First, if, as NRCC seems to accept, the
value of sound recordings as a percentage of
revenue is constant for all stations regardless of
size, a graduated tariff imposes on certain stations
tariff obligations which exceed the value of the
repertoire. Second, a flat rate tariff is the only
way that equity can be assured to all participants,
and is consistent with SOCAN’s Tariff 1.A.
Third, all CAB stations support a flat rate tariff.

The Board agrees with CAB’s reasons for
rejecting a graduated tariff, and adds the
following.
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Par conséquent, il faudra que la SOGEDAM
s’adresse a la SCGDV pour réclamer la part qui
revient & ses membres a titre de co-créanciers des
redevances que cette derniére aura pergues.

C. La structure tarifaire

Les commentaires qui suivent permettront de
mieux comprendre le libellé du tarif.

1. Durée de la période de transition

La nature du tarif que la Commission homologue
fait en sorte qu’il n’est pas nécessaire de débattre
de la proposition visant a prolonger la période de
transition a cing ans.

2. Un tarif graduel

La SCGDV a mis de I’avant plusieurs arguments
au soutien d’un tarif graduel. Généralement
parlant, les marges bénéficiaires des stations
augmentent rapidement en fonction de leurs
recettes publicitaires; cette structure répondrait
donc davantage aux besoins financiers des stations
selon leur taille. Réciproquement, un taux fixe
imposerait aux stations plus petites, et moins
profitables, un fardeau excessif. Un tarif graduel
tient compte de la capacité de payer et chaque
station paie le méme taux pour une tranche donnée
de revenus.

L’ACR s’oppose a cette proposition pour
plusieurs motifs. Premierement, si, comme la
SCGDV semble convenir, la valeur de
I’enregistrement sonore, mesurée en pourcentage
des recettes, est constante sans égard a la taille de
la station, un tarif graduel impose a certaines
d’entre elles des obligations tarifaires dépassant la
valeur du répertoire pour celles-ci.
Deuxiemement, un taux fixe est le seul qui soit
équitable pour tous les participants et s’harmonise
avec le tarif 1.A de la SOCAN. Troisiémement,
toutes les stations membres de I’ACR demandent
un tarif a taux fixe.

La Commission est d’accord avec les motifs mis
de I’avant par I’ACR pour rejeter une structure
tarifaire graduelle. Elle ajoute ce qui suit.



First, cross-subsidization may be justified to avoid
the predictable negative response to a tariff by
those who have to pay it and the undesirable
impact that this may have on well established
public policies. Such was the case with the
retransmission of distant radio and television
signals, where the risk of signal dropping and the
need to ensure the provision of similar television
services in all regions of the country were
significant factors in requiring all systems to pay
the same price irrespective of the number of
distant signals carried. It is not the case here.

Second, cross-subsidization may also be justified
to ease the financial burden of less profitable
entities. However, if smaller stations truly require
a break, it need not be at the expense of larger
stations. More importantly, in the present
instance, Parliament has already taken care of the
problem for stations with revenues below

1.25 million dollars.

Third, NRCC’s proposed cross-subsidization is
justified only because of the high price demanded
for its repertoire. With the lower tariff that the
Board certifies, the need to find ways to reduce
the burden on smaller stations is simply not there.

Fourth, adopting similar tariff structures for
musical works and sound recordings will facilitate
comparisons between the two tariffs.

CAB is also correct in saying that NRCC’s
proposal, as filed, runs contrary to Parliament’s
intent that all stations pay only $100 on their first
1.25 million dollars of advertising revenues.
NRCC applied its proposed average rate to all
revenues, including those covered by the special
rate, and then devised a grid that would generate
the same total royalties. As a result, the industry
ends up paying more than the average rate on
revenues not covered by the special rate, which
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Premiérement, I’inter-financement se justifie
lorsqu’il sert a prévenir les réactions négatives
prévisibles de la part de ceux qui sont appelés a
payer un tarif ou encore, a éviter les conséquences
néfastes qu’il peut avoir sur des politiques
publiques existantes. C’est pourquoi la
Commission a agi comme elle I’a fait en matiere
de retransmission de signaux éloignés de radio et
de télévision; le risque d’abandon de certains
signaux et le besoin de s’assurer que toutes les
régions du pays bénéficient d’un service télévisuel
similaire ont été des facteurs importants dans la
décision d’exiger que tous les systémes paient le
méme prix sans égard au nombre de signaux
éloignés offerts. Ces risques n’existent pas dans la
présente affaire.

Deuxiémement, I’inter-financement peut aussi
servir a alléger le fardeau financier incombant a
des entreprises moins profitables. Cela dit, si les
stations plus petites ont véritablement besoin d’un
rabais, cela ne veut pas dire que les stations de
plus grande envergure devraient en faire les frais.
Et surtout, dans I’espéce, le Parlement a déja
réglé le probleme pour les stations dont les
recettes n’excédent pas 1,25 million de dollars.

Troisiemement, I’inter-financement que propose
la SCGDV est rendu nécessaire uniquement par le
prix qu’elle demande pour I’utilisation de son
répertoire. Le tarif que la Commission homologue
élimine tout besoin de réduire le fardeau des
stations plus petites.

Quatriemement, I’adoption de structures similaires
pour les tarifs applicables aux ceuvres musicales et
aux enregistrements sonores rendra plus faciles les
comparaisons entre les deux tarifs.

L’ACR a aussi raison de prétendre que la
proposition de la SCGDV, telle qu’elle est
formulée, va a I’encontre de la mesure législative
permettant a toutes les stations de verser
uniquement 100 $ sur la partie de leurs recettes
publicitaires ne dépassant pas 1,25 million de
dollars. Pour dériver sa grille tarifaire, la SCGDV
s’est servie du taux moyen qu’elle propose pour
ensuite I’appliquer a I’ensemble des recettes de
I’industrie, plutdt qu’a la partie excédant les 1,25



alone ought to be used in establishing the return
offered by the tariff irrespective of the formula
used.

3. Duration of the tariff

For many reasons, the Board concludes that the
tariff should be set for five years instead of three.
First, given the relationship the Board establishes
with SOCAN’s rate of 3.2 per cent, and the fact
that CAB and SOCAN have agreed to maintain
that rate for the next five years, there would be no
point in reopening the neighbouring rights tariffs
before then. Second, a five-year tariff keeps open
the possibility of a joint hearing when the two
tariffs expire in 2002. Third, five years should
allow the market to adjust to the new reality; it
would also allow the Board to make more useful
observations on its real impact before embarking
on a revision; better databases could also be put in
place during that time. No one’s interest would be
served by putting this tariff back on the front
burner after only a few months of its approval.

4. General structure of the tariff

The proposed statement NRCC filed was largely
based on the Retransmission tariff. The Board has
preferred following the model set out in
SOCAN’s Tariff 17 (Transmission of Pay,
Specialty and Other Cable Services). In some
cases, however, provisions are closer to the
Retransmission tariff (ss. 12 and 13) or are added
to deal with needs that are specific to the
neighbouring rights regime (s. 4).

5. Qualifying for a lower rate

The definitions used are those proposed by
participants. Thus, qualifying for the low-use rate
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million de dollars par station. Cela fait en sorte
que I’industrie dans son ensemble se trouve a
verser davantage que le taux moyen sur les
recettes non visées par le tarif spécial. Seules ces
derniéres devraient servir a établir le rendement
du tarif, et cela qu’il s’agisse d’un tarif a taux fixe
ou d’un tarif graduel.

3. Ladurée du tarif

Pour plusieurs motifs, la Commission croit que le
tarif devrait étre homologué pour cing années
plutdt que trois. Premiérement, vu le rapport que
la Commission établit entre le tarif de la SOCAN
et celui des droits voisins, il n’y a pas lieu de
rouvrir ce dernier avant I’expiration du premier.
Or, I’ACR et la SOCAN ont convenu d’une
période de cing ans. Deuxiémement, un tarif de
cette durée permet, si la Commission le juge
nécessaire, d’entendre en méme temps les deux
tarifs lorsqu’ils viendront a échéance en I’an
2002. Troisiemement, cette période de temps
devrait permettre au marché de s’ajuster a la
mesure, tout en permettant a la Commission de se
livrer & des observations plus utiles sur son impact
réel avant de procéder a un réexamen; elle pourra
aussi servir a mettre au point de meilleures bases
de données. Enfin, personne n’a intérét a réactiver
le débat sur ce tarif quelques mois a peine apres
son homologation.

4. La structure générale du tarif

Le projet de tarif de la SCGDV reflétait dans une
large mesure la structure du tarif de la
retransmission. La Commission a préféré
s’inspirer du tarif 17 de la SOCAN (Transmission
de services par cable, y compris les services de
télévision payante et les services spécialisés).
Toutefois, quelques dispositions se rapprochent
davantage du premier tarif (aa. 12 et 13) ou
traitent de questions se soulevant uniquement dans
le cadre du régime des droits voisins (a. 4).

5. Comment établir si on se qualifie pour un
taux plus bas

Les définitions retenues sont celles mises de
I’avant par les participants. Par conséquent, le



is entirely a function of so qualifying for the
purposes of SOCAN’s tariff, and all-talk stations
are defined using language proposed by CAB.

As in SOCAN’s tariff, a station must, as a
condition of the tariff, keep and make available
complete recordings of its last 90 broadcast days
in order to qualify for a lower rate. The
importance of the benefit stations derive from
these measures justify making it such a
requirement.

6. A monthly tariff

As indicated in section 3 and other provisions of
the tariff, royalties are to be calculated and paid
monthly. This presents several advantages. First,
it means that all calculations can be made on the
basis of the reference month, the definition of
which reflects SOCAN’s tariff structure. Second,
it avoids the need to estimate royalties and make
corrections. Third, this allows a station to move
from one format to another without having to take
into account considerations that may be linked to
the fact that the tariff is partly on a monthly basis,
and partly on a yearly one.

For the same reasons, the rate for all-talk stations
is set at $100 per month.

7. Taking into account the special provisions of
subsection 68.1(1) of the Act

The tariff structure takes no account of the special
provisions contained in subsection 68.1(1) of the
Act. Instead, reference is made to it in section 4
of the tariff. These provisions apply
“notwithstanding the tariffs approved by the
Board”. It is therefore appropriate that the tariff
reflect what the Board would have considered fair
and equitable absent those provisions.

It is also not necessary to specify how the stations
are to take advantage of subparagraph
68.1(1)(a)(i) of the Act. Stations pay $100 on
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statut de station & faible utilisation est relié
directement a celui qui prévaut aux fins du tarif de
la SOCAN, et la définition de station de radio
parlée reprend la formulation mise de I’avant par
I’ACR.

Comme c’est le cas pour la SOCAN, la station se
réclamant d’un taux plus bas est tenue, comme
condition du tarif, de conserver et de mettre a la
disposition de la SCGDV I’enregistrement
complet de ses 90 derniéres journées de
radiodiffusion. L’ avantage que tirent les stations
qui se prévalent de ce tarif justifie cette mesure.

6. Un tarif mensuel

L’article 3 et certaines autres dispositions du tarif
établissent que les redevances sont calculées et
versées a chaque mois sans égard au taux
applicable. Cette fagon de procéder comporte
plusieurs avantages. Tous les calculs peuvent étre
effectués en utilisant le méme mois de référence
qui sert au tarif de la SOCAN. On n’a pas ainsi a
estimer les redevances ou a procéder a des
ajustements. Enfin, la station qui changerait sa
formule de programmation en cours d’année
n’aura pas a tenir compte des incidences découlant
d’un tarif fondé partiellement sur une base
mensuelle, et partiellement sur une base annuelle.

Pour ces mémes motifs, le taux pour les stations
de radio parlée est établi a 100 $ par mois.

7. La prise en compte des dispositions spéciales
du paragraphe 68.1(1) de la Loi

La structure tarifaire ne tient aucun compte des
dispositions spéciales du paragraphe 68.1(1) de la
Loi. On s’est contenté d’y référer dans I’article 4
du tarif. Ces dispositions s’appliquent «par
dérogation aux tarifs homologués par la
Commission». Il convient donc que le tarif reflete
ce que la Commission aurait considéré étre juste et
équitable n’e(t été de ces dispositions.

Il n’est pas non plus nécessaire de spécifier la
facon dont les stations peuvent se prévaloir du
sous-alinéa 68.1(1)(a)(i) de la Loi. Le texte



their first 1.25 million dollars of advertising
revenues. In the Board’s view, this means that the
payment obligations imposed in the tariff only
come into operation once a station’s revenues
exceed that sum. Moreover, trying to build in the
exception into the tariff would have made it
unduly complicated. By contrast, if the exception
is applied the way the Board thinks it ought to be,
the structure is simple, as are the rules. Stations
will simply have to take note of the point in the
year where they cross the revenue threshold and
conduct themselves accordingly. The fact that this
will mean that NRCC will receive little during the
first few months of the year is a direct result of
clearly expressed parliamentary intent.

8. Reporting requirements

The reporting requirements are more or less on
line with what the participants agreed to. The
following issues are worth mentioning.

A) The requirement to provide play lists is
included in the tariff, even though this is done
voluntarily in the case of SOCAN. The
difficulties NRCC experienced in getting
information from some stations (who may not be
members of CAB) amply justify making this a
compulsory aspect of the regime.

The number of days for which stations must
provide the information is set at 14, as is
customary with SOCAN, rather than the 21 asked
by NRCC. The provision is drafted so as to allow
NRCC to select individual days (rather than one
or more blocks of days) if it so wishes. The Board
strongly expects that NRCC will cooperate with
SOCAN so as to minimize the reporting burden of
radio stations, and will entertain a request for a
more formal form of cooperation if needed.
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stipule que les stations ne versent que 100 $ sur la
partie de leurs recettes publicitaires n’excédant pas
1,25 million de dollars. La Commission est d’avis
que I’obligation de paiement imposée par le tarif
entre en jeu uniquement lorsque les recettes d’une
station dépassent ce seuil. Par ailleurs, tenter de
prévoir un mécanisme qui prenne en compte cette
disposition aurait rendu le tarif inutilement
compliqué. Si I’exception opére ainsi que la
Commission le croit, la structure tarifaire est
simple, tout comme ses regles d’application. Les
stations n’ont qu’a surveiller le moment a partir
duquel elles dépassent le seuil et a se gouverner en
conséquence. Le fait que les revenus de la
SCGDV seront conséquemment trés faibles durant
les premiers mois de I’année découle directement
de choix clairement exprimés par le législateur.

8. Les exigences de rapport

Les exigences de rapport refletent, pour
I’essentiel, I’accord des parties. Il y a lieu de
traiter des points suivants.

A) L’obligation de fournir les listes de diffusion
est incorporeée au tarif bien que la mesure soit
volontaire dans le cas de la SOCAN. Les
difficultés auxquelles la SCGDV a eu a faire face
dans sa cueillette d’information auprés de
certaines stations (qui ne sont pas nécessairement
membres de I’ACR) justifient amplement la
décision de rendre cet aspect du régime
obligatoire.

La SCGDV pourra exiger de chaque station des
renseignements a I’égard de 14 jours, comme c’est
la pratique a la SOCAN, plut6t que les 21
demandes. Le libellé permet a la SCGDV, si elle
le désire, d’opter pour des journées individuelles
plutdt que pour un ou plusieurs blocs de journées.
La Commission s’attend fortement a ce que la
SCGDV collabore avec la SOCAN afin de
faciliter la tache des stations, et prendra en
considération toute demande visant a rendre plus
formelle cette exigence de collaboration si le
besoin s’en faisait sentir.



There is no need to deal with CAB’s request that
the tariff reflect the value to NRCC of being
provided with play lists. Given the blanket nature
of the regime, collecting this sort of information
is necessary. As stations derive benefits from such
regime, it is only normal that they should carry
part of the burden of its efficient operation.

B) The tariff does not specify the number of
audits NRCC can conduct in a given year. Such a
limit has never been imposed on SOCAN, who
appears not to have abused of this right. The
Board is confident that NRCC will behave in the
same fashion.

C) Stations will be required to pay for an audit if
royalties are under-reported by 10 per cent of any
audited month. NRCC was proposing five per
cent and CAB 20 per cent. Ten per cent seems a
reasonable compromise.

D) The Board was surprised by the amount of
controversy surrounding the confidentiality
provisions. CAB expressed misgivings about
allowing access to station financial information to
persons other than NRCC, such as royalty
claimants or other collectives for the purposes of
establishing entitlements to payment. It asked that
as much as possible, aggregate figures, as opposed
to station specific data, be used for those
purposes. The Board trusts that the provision
included in the tariff will address the reasonable
concerns of CAB in this respect.

CAB also stated that play list information was
sensitive competitive information for
broadcasters. NRCC ended up conceding that
point. The provision included in the tariff draws
no distinction between the two types of
information.
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Il n’est pas nécessaire de traiter de la demande de
I’ACR voulant que le tarif tienne compte de la
valeur monétaire que la fourniture des listes de
diffusion représente pour la SCGDV. Ce genre de
renseignements est essentiel au bon
fonctionnement d’un régime qui s’apparente a une
licence générale. Les stations tirent des bénéfices
d’un tel régime; il est donc normal qu’elles
supportent une partie du fardeau nécessaire a son
bon fonctionnement.

B) Le tarif n’impose pas de limite au nombre de
vérifications auxquelles la SCGDV peut se livrer
dans une année donnée. La Commission n’a
jamais imposé de limite de ce genre a la SOCAN,
qui ne semble pas avoir abusé de ce droit. La
Commission est confiante que la SCGDV agira de
méme.

C) Les stations devront payer les colts de
vérification si les redevances ont été sous-estimées
de plus de 10 pour cent pour un mois quelconque.
La SCGDV demandait cing pour cent et I’ACR,
20. Dix pour cent nous semble un compromis
raisonnable.

D) La Commission s’étonne que les dispositions
portant sur le traitement confidentiel aient soulevé
autant de controverse. L’ACR s’est dite inquiéte
de devoir permettre I’accés aux données
financiéres des stations a des personnes autres que
la SCGDV, notamment aux titulaires de droits et
aux autres sociétés de gestion collective, pour
effectuer la distribution. Elle a demandé que
seules les données concernant I’ensemble des
stations soient fournies & ces fins. La Commission
est convaincue que la disposition incorporée au
tarif suffit a répondre aux préoccupations
raisonnables de I’ACR a cet égard.

L’ACR a aussi demandé que les radiodiffuseurs
traitent les listes de diffusion comme
renseignements concurrentiels de nature délicate.
La SCGDV a finalement concédé ce point. Le
tarif ne fait pas de distinction entre les deux types
de renseignements.



E) All stations, including those whose royalty
payment will only be $100 per year, will be
required to comply with the tariff’s reporting
requirement. Only in this way can NRCC and,
through it, the Board keep abreast of the use being
made of the eligible repertoire by all of the
industry.

9. Interest on late payments

The Board used the (simpler) formulation found
in SOCAN’s Tariff 17 instead of the one used in
the retransmission tariff. Given that the tariff as
structured does not require interim payments and
adjustments, there is no need to be more specific.

10. Transitional provisions

The tariff contains, as did the 1990-1992
Retransmission tariff and SOCAN’s Tariff 17 for
1990 to 1995, certain transitional provisions made
necessary because the tariff takes effect on
January 1, 1998 even though they were approved
much later. A table sets out interest factors or
multipliers to be used on sums owed in a given
month. These were derived by using the Bank of
Canada rates. Interest is not compounded. The
amount owed for any given month is the amount
calculated in accordance with the tariff multiplied
by the factor set out for that month. The Board
hopes that this will greatly simplify the stations’
calculations and NRCC’s verifications.
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E) Toutes les stations, y compris celles qui ne
versent que 100 $ par année, sont tenues aux
exigences de rapport du tarif. Cette mesure est
nécessaire afin de renseigner la SCGDV et
éventuellement la Commission sur I’utilisation
que I’ensemble de I’industrie fait du répertoire
admissible.

9. Intéréts sur paiements tardifs

La Commission a retenu la formule simplifiée
qu’on retrouve dans le tarif 17 de la SOCAN
plutdt que celle utilisée dans le tarif de la
retransmission. Il n’est pas nécessaire d’étre plus
précis, compte tenu que la structure tarifaire évite
les versements intérimaires et les ajustements.

10. Dispositions transitoires

Tout comme le tarif pour la retransmission de
1990-1992 et le tarif 17 de la SOCAN de 1990 a
1995, le présent tarif comporte des dispositions
transitoires qui sont nécessaires parce qu’il prend
effet le 1°" janvier 1998 et ce, méme s’il a été
homologué beaucoup plus tard. Un tableau fournit
les facteurs d’intéréts qui seront appliqués aux
sommes dues pour les usages effectués durant un
mois donné. Ces facteurs ont été établis en
utilisant le taux d’escompte de la Banque du
Canada. L’intérét n’a pas été composé. Le
montant d0 par rapport aux usages effectués dans
un mois donné est le montant des redevances
établi conformément au tarif, multiplié par le
facteur fourni pour le mois en question. La
Commission est d’avis que ces mesures
simplifieront de beaucoup les calculs et
vérifications auxquels les stations et la SCGDV
devront se livrer.

Le secrétaire de la Commission,

Claude Majeau
Secretary to the Board



ENDNOTES

1. Paragraph 68(2)(a). Paragraph 68(2)(b),

which provides that the Board may also “take
into account any factor that it considers
appropriate”, adds nothing to the Board’s
already wide discretionary powers. See, for
example, SOCAN v. Canadian Association of
Broadcasters (C.A.), [1999] F.C.J. 389;
Réseaux Premier Choix Inc. v. Canadian
Cable Television Assn. [1997], 80 C.P.R.
(3d) 208 (F.C.A.); FWS Joint Sports
Claimant v. Canada (Copyright Board)
(C.A.)[1992] 1 F.C. 487.

. Subsection 68.1(3). See Regulations Defining
“Advertising Revenues”, SOR/98-447,
Canada Gazette Part I, Vol. 132, No.19,

p. 2589.

. Subsection 68.1(5). Only the last expression
has been defined. See Definition of “Wireless
Transmission System” Regulations, SOR/98-
307, Canada Gazette Part 11, Vol. 132, No.
12, p. 1817.

. Section 20(2). See Limitation of the Right to
Remuneration of Certain Rome Convention
Countries Statement, SOR/99-143, Canada
Gazette Part I, Vol. 133, No. 8, p. 1020.

. “Named” performers are represented in
France by ADAMI, with which NRCC was
negotiating a reciprocal agreement at the time
of the hearing.

. Mention should be made here of three issues

which are of great importance to the
participants but of little relevance, if any, to
these proceedings. First, makers have agreed
not to claw back royalties paid to performers
through contract terms or otherwise. Second,
AFM, Artistl and APRS have agreed that
non-members will be allowed to use the
services of one of the societies by signing an
agency agreement (in the case of AFM or
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NOTES

. Alinéa 68(2)(a). L’alinéa 68(2)(b), qui

stipule que la Commission peut aussi «tenir
compte de tout facteur qu’elle estime indiqué»
n’ajoute rien au pouvoir d’appréciation, déja
fort large, dont la Commission dispose. Voir,
par exemple, les arréts SOCAN c. Association
canadienne des radiodiffuseurs (C.A.),
[1999] A.C.F. 389; Réseaux Premier Choix
Inc. c. Association canadienne de télévision
par cable, [1997] A.C.F. 78; FWS Joint
Sports Claimant c. Canada (Commission du
droit d’auteur) (C.A.), [1992] 1 C.F. 487.

. Paragraphe 68.1(3). Voir le Réglement sur la

définition de recettes publicitaires, DORS/98-
447, Gazette du Canada Partie 1, vol. 132,
n° 19, p. 2589.

. Paragraphe 68.1(5). Seule la derniére

expression a été définie. Voir le Réglement
sur la définition de «systeme de transmission
par ondes radioélectriques», DORS/98-307,
Gazette du Canada Partie I, vol. 132, n° 12,
p. 1817.

. Article 20(2). Voir la Déclaration limitant le

droit a rémunération équitable pour certains
pays parties a la Convention de Rome,
DORS/99-143, Gazette du Canada Partie I,
vol. 133, n° 8, p. 1020.

. C’est ’ADAMI qui agit en France pour le

compte des autres artistes-interprétes. A
I’époque ou se sont tenues les audiences, la
SCGDV était a négocier un accord de
réciprocité avec cette société.

. Il faudrait mentionner en passant trois

questions qui sont d’une importance capitale
pour les participants mais sans grand rapport
avec la présente affaire. Premierement, les
producteurs ont accepté de ne pas chercher a
s’approprier les redevances versées aux
artistes-interprétes, que ce soit par contrat ou
autrement. Deuxiemement, I’AFM, Artistl et
I’APRS ont convenu que d’autres personnes
que leurs membres pourront avoir recours a



10.

11.

APRS) or an assignment agreement (in the
case of Artistl) without having to become
members of the “parent union”. Third,
members of AFM and ACTRA can be
represented by another of the performers’
collectives that are members of NRCC,
thereby allowing them to be represented by
one entity for the purposes of collective
bargaining while asking another to administer
their performing rights. The relationship
between Artistl and UDA is such that the
issue does not arise for members of UDA.

. On issues of agency, see generally GHL

Fridman, The Law of Agency (7" ed.) 1996
Butterworths.

The rules applicable in Quebec may be
different, since article 2186 of the Civil Code
of Quebec provides that “A contract of
association is a contract by which the parties
agree to pursue a common goal other than the
making of pecuniary profits to be shared
between the members of the association.”

See J.-L. Baudouin, Les Obligations, (4¢ éd),
paragraph 864; GHL Fridman, The Law of
Contracts (2d ed.) pp. 168-170.

Persons whose rights are represented here
through a joint creditor are not “orphans” as
this word is sometimes used in the context of
section 76 of the Act, since their rights are
indeed represented. The only true orphans are
persons having rights in sound recordings for
which neither the maker nor the performer is
represented and in that case, no royalties are
payable.

SOGEDAM'’s claim was limited to the French
repertoire; it did not attempt to demonstrate
the use made of sound recordings embedding
performances of its 31 or so Canadian
members.
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10.

11.

leurs services de gestion de droits, soit par
mandat (pour I’AFM ou I’APRS), soit par
cession (pour Artistl) sans qu’il soit nécessaire
d’adhérer au «syndicat» affilié.
Troisiémement, les membres de I’AFM et de
I’ACTRA pourront demander a une autre
société membre de la SCGDV qui gere les
droits d’artistes-interprétes de gérer leur droit
a rémunération; de la sorte, un membre
pourra appartenir a une société pour les fins
de négociations collectives et a une autre pour
la gestion de ses droits voisins. La nature des
liens existant entre Artistl et I’UDA fait en
sorte que la question ne se souléve pas par
rapport a cette derniere.

. Sur les regles du mandat en common law, on

peut consulter GHL Fridman, The Law of
Agency (7" ed.) 1996 Butterworths.

Le droit québécois pourrait étre différent a cet
égard. L’article 2186 du Code civil du
Québec prévoit en effet que «Le contrat
d’association est celui par lequel les parties
conviennent de poursuivre un but commun
autre que la réalisation de bénéfices
pécuniaires a partager entre les membres de
I’association.»

Voir J.-L. Baudouin, Les Obligations,
(4¢ éd), paragraphe 864; GHL Fridman, The
Law of Contracts (2d ed.) p. 168-170.

Le titulaire représenté par un co-créancier
n’est pas un «orphelin» au sens ou on I’entend
habituellement lorsqu’on se référe a I’article
76 de la Loi, puisque ses droits sont en fait
représentés. Les seuls véritables orphelins sont
les titulaires de droit dans un enregistrement
sonore pour lequel ni le producteur, ni
I’artiste-interprete n’est représenté et pour
lequel aucune redevance n’est exigible.

La SOGEDAM s’est limitée & réclamer une
quote-part a I’égard du répertoire francais;
elle n’a pas tenté d’établir I’usage fait des
enregistrements sonores constitués de
prestations de ses quelque 31 membres
canadiens.



12.

13.

14.

15.

16.

17.

18.

Retransmission of Distant Radio and
Television Signals, 1992-1994, (1990-1994)
Copyright Board Reports, 135, 159.

The ratio, were it to be used, would have to
be reduced to account for two factors. First,
so-called “producers’ royalties should be
excluded from the equation. Those royalties
are paid to artistic directors who do not share
in the remuneration right. Second, it is
reasonable to assume that composers’
reproduction royalties would be higher if they
did not derive revenues from SOCAN.

Tr. p. 673.

Canadian Association of Broadcasters v.
SOCAN [1994], 58 C.P.R. (3d) 190
(F.C.A.). Interestingly enough, even
American courts now seem to draw a
distinction between market rates and
reasonable rates: see Recording Industry
Association of America v. Librarian of
Congress, No. 98-1263, May 21, 1999
(U.S.C.A.,,D.C))

The calculation was made using Statistics
Canada data for 1997 advertising revenues
filed into the record of these proceedings as
Exhibit Board-3. [The total of 1.44% of
$735.8M plus 0.63% of $109.9M]

See sections 73(1)(b), 83(8)(c) and (d) and
84.

Canadian Cable Television Association v.
Society of Composers, Authors and Music
Publishers of Canada [1997], 75 C.P.R. (3d)
376 .
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12.

13.

14.

15.

16.

17.

18.

Retransmission de signaux éloignés de radio
et télévision, 1992-1994, (1990-1994)
Recueil des décisions de la Commission du
droit d’auteur, 135, 159.

Ce rapport, s’il devait servir, devrait étre
réduit a deux titres. Premierement, I’apport
des «producteurs» doit étre escompté : ces
redevances sont versées aux directeurs
artistiques, qui n’ont pas de droit a
rémunération. Deuxiémement, il est
raisonnable de penser que les droits de
reproduction des compositeurs seraient plus
élevés s’ils ne recevaient pas de redevances de
la SOCAN.

Tr. p. 673.

Canadian Association of Broadcasters c.
SOCAN [1994], 58 C.P.R. (3d) 190
(C.A.F.). Il est intéressant de noter que
méme les tribunaux américains commencent a
établir une distinction entre prix de marché et
prix raisonnable : Recording Industry
Association of America v. Librarian of
Congress, n° 98-1263, 21 mai 1999
(U.S.C.A.,,D.C))

Montants dérivés a partir des données de
Statistique Canada des recettes publicitaires de
1997 déposées sous la cote Board-3. [Le total
de 1,44 % de 735,8 M$ plus 0,63% de 109,9
M$]

Voir les articles 73(1)(b), 83(8)(c) et (d) et
84.

Association canadienne de télévision par
céble c. Société canadienne des compositeurs,
auteurs et éditeurs de musique, [1997]
A.C.F.n°78.



MC 7



Copyright Board
Canada

FILES: Public Performance of Musical
Works 1997, 1998, 1999, 2000, 2001, 2002

FIL E: Public Performance of Sound
Recor dings 1998-2002

Public Performance of Music

Copyright Act, subsection 68(3)

STATEMENT OF ROYALTIESTO BE
COLLECTED BY SOCAN AND BY NRCC
FOR PAY AUDIO SERVICES

[1997 TO 2002 FOR SOCAN AND 1998 TO
2002 FOR NRCC]

DECISION OF THE BOARD

Reasons delivered by:
Mr. Justice John H. Gomery

Mr. Stephen J. Callary
Mrs. Sylvie Charron

Date of the Decision

March 15, 2002

'y §
2y
&1’;

Commission du droit d’auteur
Canada

DOSSIERS: Exécution publique d’ ceuvres
musicales 1997, 1998, 1999, 2000, 2001, 2002

DOSSIER : Exécution publique
d’enr egistrements sonor es 1998-2002

Exécution publique de la musique

Loi sur ledroit d auteur, paragraphe 68(3)

TARIF DESREDEVANCES A PERCEVOIR
PAR LA SOCAN ET PAR LA SCGDV POUR
LES SERVICES SONORES PAYANTS

[1997 A 2002 POUR LA SOCAN ET 1998 A
2002 POUR LA SCGDV]

DECISION DE LA COMMISSION

Motifs exprimés par :
M. le juge John H. Gomery

M. Stephen J. Calary
M€ Sylvie Charron

Date de la décision

Le 15 mars 2002



Ottawa, March 15, 2002

Files: Public Performance of Musical Works
1997, 1998, 1999, 2000, 2001, 2002

File: Public Performance of Sound
Recordings 1998-2002

Public Performance of Music

Reasons for the decision certifying the tariff
for pay audio services for the years 1997 to
2002

I. INTRODUCTION

These reasons deal with the proposed Tariff
17.B of the Society of Composers, Authors and
Music Publishers of Canada (SOCAN) for the
years 1997 to 2002, and the proposed Tariff 17
of the Neighbouring Rights Collective of
Canada (NRCC) for the years 1998 to 2002.
Proposed statements of royalties were published
in the Canada Gazette, as were notices outlining
the right to object pursuant to subsection 67.1(5)
of the Copyright Act [the "Act"]. Both target
primarily digital pay audio ("DPA") services.!

The hearings into these tariffs took place over
13 daysending in May 2001. The collective
societies (SOCAN and NRCC) aswell asthe
two Canadian DPA service providers, DMX
Canada ("DMX") and Galaxie, participated in
the hearings, as did two groups of distribution
undertakings? the direct-to-home satellite
companies, Bell ExpressVu and Star Choice
(hereafter "DTH"), as well as the Canadian
Cable Television Association (CCTA) and Shaw
Communications, representing the interests of
cable system operators.®

Ottawa, le 15 mars 2002

Dossiers : Exécution publique d’ceuvres
musicales 1997, 1998, 1999, 2000, 2001, 2002

Dossier : Exécution publique
d’enregistrements sonores 1998-2002

Exécution publique de la musique

Motifs de la décision homologuant le tarif
pour les services sonores payants pour les
années 1997 a 2002

I. INTRODUCTION

Ces motifs ont trait au projet de tarif 17.B dela
Société canadienne des auteurs, compositeurs et
éditeurs de musique (SOCAN) pour les années
1997 22002 ains qu'au projet de tarif 17 dela
Soci été canadienne de gestion des droits voisins
(SCGDV) pour les années 1998 a4 2002. Les
projets de tarifs ont été publiés dans la Gazette
du Canada de méme que des avis soulignant le
droit de s opposer conformément au
paragraphe 67.1(5) dela Loi sur le droit

d’ auteur [la «Loi»]. Les deux concernent avant
tout les services sonores payants numeriques
(les «SSPN»).!

L es audiences concernant ces services se sont
déroulées pendant 13 jours et ont prisfin en mai
2001. Les sociétés de gestion (la SOCAN et la
SCGDV) ainsi que les deux fournisseurs de
SSPN canadiens, DM X Canada («<DMX») et
Galaxie, ont participé aux audiences de méme
que deux groupes d’ entreprises de distribution ? :
les compagnies de services de radiodiffusion
directe par satellite, Bell ExpressVu et Sar
Choice (ci-apres «SRD») de méme que

I’ Association canadienne de télévision par céble
(ACTC) et Shaw Communications, représentant
les intéréts des entreprises de cablodistribution.



A. DPA: itsoriginsand nature

The birth of DPA in Canada was long and
painful. First, two service providers were
licensed in 1993. However, after Cabinet
directed it to reconsider the decision, the
Canadian Radio-television and
Telecommunications Commission (CRTC)
denied both applications. Then, after afurther
round of hearings, four licences were issued in
1995. Again, Cabinet directed a reconsideration;
thistime, the CRTC confirmed its decision in
August 1996. A further appeal to Cabinet failed.
Subsequently, only two of the four licensees
began operations, both in 1997: DMX and
Galaxie.

At first, the licensees adopted very different
marketing strategies. DM X strove to be a
standalone, fully discretionary service available
only on request. Galaxie wanted to become a
low-priced, high penetration service. Galaxi€'s
approach has prevailed. At present, DPA
services are offered at no extra cost to digital
cable subscribers, and as part of the basic
package to all DTH subscribers.” To date, the
success of DPA has been largely dependent on
DTH penetration, as digital packages are only
purchased by 10 per cent or so of cable
subscribers.

DPA offers unique, premium music services,
unprecedented in sound quality. It comesin a
vast variety of highly specific programming
formats.® Thisis attractive not so much because
subscribers wish to tune in to all of them, but
because each listener is able to find one or two
signals that closely match his or her specific
preferences. Still, the evidence indicates that
video signals, not DPA, are what drive
purchasing decisions. DTH uses DPA to
distinguish itself from cable, while cable offers
it to itsdigital subscribersto match the DTH
offering.

A. Origineset nature des SSPN

La naissance des SSPN au Canada a été longue
et ardue. Deux fournisseurs ont d’' abord obtenu
une licence en 1993. Mais aprés que le Cabinet
lui eut ordonné de reconsidérer sa décision, le
Conseil delaradiodiffusion et des
télécommunications canadiennes (CRTC) a
rejeté les deux demandes. Puis, apres d’ autres
audiences, quatre licences ont été octroyées en
1995. Le Cabinet a encore une fois enjoint au
CRTC de reconsidérer sadécision, qu'il a
confirmée en ao(it 1996. Un autre appel au
Cabinet a échoué. Par la suite, seulement deux
des quatre titulaires de licence sont entrés en
service, lesdeux en 1997 : DMX et Galaxie.

Au début, lestitulaires ont adopté des stratégies
de commercidisation trés différentes. DMX a
cherché a s'implanter comme un service
autonome et entiérement facultatif, disponible
sur demande seulement. Galaxie souhaitait
devenir un service abas prix et aforte
pénétration. C’ est I’ approche de Galaxie qui a
prévalu. Actuellement, les SSPN sont offerts
sans frais supplémentaires aux abonnés au céble
numeérique et font partie du volet de base pour
tous les abonnés du SRD.* Jusqu’ a présent, le
succes des SSPN dépend largement de la
pénétration du SRD; seulement dix pour cent
environ des abonnés au céble s abonnent au
service numérique.

Les SSPN sont des services de musique uniques
et de qualité supérieure; le son est de qualité
incomparable. I1s offrent un large éventail de
formules de programmation trés particuliéres.®
L’ attrait vient non pas tant de ce que les abonnés
souhaitent écouter tous les canaux, mais que
chacun peut trouver un ou deux signaux
correspondant exactement a ses préférences.
Néanmoins, il semble que ce soit les signaux
vidéos et non les SSPN qui motivent les
décisions d’ achat. Les SRD utilisent les SSPN
de facon a se distinguer du cable, alors que les
céblodistributeurs les incluent dans leur service
numeérique afin de faire pendant al’ offre des
SRD.



Basically, two creative inputs are used in
producing a DPA signal: published sound
recordings and the programmers’ skills.® Other
expenses include signal delivery, marketing and
regulatory costs. DPA is acapital intensive
industry; costs increase little, if at all, asthe
number of subscribers increases. Reliance on
ready-made music allows service providersto
keep programming costs very low. Because of
the extensive use of computer technology,
operations require minimal plant and staff.

The explosive growth in the penetration of DTH
in this country has meant that Canadian DPA
has not experienced the difficulties that
apparently continue to plague its American
counterparts. Though launched much earlier
than in Canada, DPA south of the border is still
perceived by many as a startup industry with an
uncertain financial future. Canadian DPA, by
contrast, enjoys substantial profit margins
which, because of its cost structure, are
predicted to grow significantly over the next
few years.’

B. Theparties positions

NRCC suggests that equitable remuneration
necessarily reflects the price that awilling seller
and awilling buyer would cometoina
competitive market. To derive this, it proposes
four approaches. First, assess the proportion of
the total value of DPA accounted for by
recorded music; in thisregard, NRCC points to
DPA’s almost total reliance on such recordings.
Second, examine how much other subscription
broadcasting services, and especially pay and
pay-per-view, spend for program content. Third,
set the royalties so that DPA’ srate of returnis
similar to commercia radio and other
subscription broadcasting services. Fourth, as an
aternative, set the royalties at how much a
service provider would be willing to pay to

Deux intrants créatifs servent a produire un
signal sonore payant numérique : les
enregistrements sonores publiés et le talent des
programmateurs.® L es colits d’ acheminement, de
commercialisation et de réglementation sont
d’autres dépenses. Les SSPN constituent une
industrie & forte intensité de capital; les codts
augmentent peu, ou pas, en fonction du nombre
d'abonnés. Les colts de programmation des
fournisseurs de services restent trés faibles parce
gu'ils utilisent de la musique déja enregistrée.
Compte tenu de latrés grande utilisation de la
technol ogie informatique, le personnel et les
installations nécessaires aux opérations sont
minimes.

La croissance explosive du SRD dans notre pays
fait en sorte que les SSPN canadiens ne
connaissent pas les difficultés qui semblent
toujours frapper leurs homologues américains.
Bien que lancés beaucoup plus tét qu’ au
Canada, ces derniers sont encore souvent pergus
comme une nouvelle industrie dont I’ avenir
financier est incertain. Pour leur part, les SSPN
canadiens bénéficient d’ une marge de profit
considérable qui, en raison de leur structure de
co(ts, devrait augmenter sensiblement au cours
des prochaines années.’

B. Lespostionsdesparties

LaSCGDV affirme que larémunération
équitable refléte nécessairement le prix qu’un
vendeur et un acheteur sérieux seraient préts a
payer dans un marché concurrentiel. Pour faire
ce calcul, elle propose quatre méthodes.
Premiérement, évaluer la proportion de la valeur
totale du signal sonore payant que représente la
musique enregistrée. A cet égard, la SCGDV
souligne que les SSPN dépendent presque
entierement de ces enregistrements.
Deuxiemement, examiner ce que d autres
services de radiodiffusion par abonnement, et
plus particuliérement les services payants et ala
carte, consacrent au contenu de programmeation.
Troisiémement, fixer les redevances de fagon a
ce que le taux de rendement des SSPN



acquire amonopoly. NRCC then relies on the
private copying tariff to ask that performers,
makers and authors/composers each get a third
of the royalties before any eligible repertoire
adjustment.

SOCAN generally adopts NRCC' s submissions
except on the issue of the relative value of the
repertoires. SOCAN argues that authors and
composers should get the same as performers
and makers. The approaches put forward by the
collectives would result in arate of between 30
and 40 per cent of adistribution undertaking’s
affiliation payments.

The objectors maintain that the commercial
radio tariff should serve as starting point. They
perceive striking similarities between
commercia radio and DPA, such astheir
"almost identical" reliance on music. They
argue that DPA services are of accessory value
in the world of digital offerings. They also ask
that the tariff reflect the advantages conferred
by statute to commercial radio with respect to
so-called neighbouring rights royalties. This
would result in arate in the order of between 3
and 5 per cent.

C. Theevidence

The evidence that is on the record of these
proceedings is both abundant and varied.
SOCAN'’ s witnesses offered background
information on DPA aswell astheir view of the
user’s perspective. Others provided a detailed
overview of the development and characteristics
of Canada s broadcasting industry, with a
special insistence on the emergence of DPA.

équivaille acelui de laradio commerciae et

d’ autres services de radiodiffusion par
abonnement. Quatriemement, comme solution
de rechange, fixer les redevances au niveau

gu’ un fournisseur de services serait prét a payer
pour acquérir un monopole. La SCGDV se
fonde ensuite sur le tarif de la copie privée pour
demander que les interprétes, les producteurs et
les auteurs-compositeurs regoivent chacun le
tiers des redevances avant | e rajustement pour
tenir compte des répertoires admissibles.

Dans |’ ensemble, la SOCAN fait sienne
I’argumentation de la SCGDV, sauf pour ce qui
est de la valeur relative des répertoires. A son
avis, les auteurs et les compositeurs devraient
obtenir le méme montant que les interprétes et
les producteurs. Les solutions avancées par les
sociétés de gestion produiraient un taux
représentant entre 30 et 40 pour cent des
paiements d’ affiliation d’ une entreprise de
distribution.

L es opposants soutiennent que letarif dela
radio commerciale devrait servir de point de
départ. lls voient des similitudes frappantes
entre celle-ci et les SSPN, comme leur
dépendance «presque identique» al’ égard de la
musique. |Isfont valoir que les SSPN ont un
caractere accessoire par rapport al’ ensemble de
I’ offre numérique. 11s demandent également

gu’ on tienne compte dans le tarif des avantages
conférés par laloi alaradio commerciale en ce
qui concerne les redevances au titre des droits
ditsvoisins. Tout cela setraduirait par un tarif
se situant entre 3 et 5 pour cent.

C. Leséémentsdepreuve

L es éléments de preuve produits lors de cette
instance sont alafois abondants et divers. Les
témoins de la SOCAN ont présenté de
I’information sur les SSPN et ont fait part de
leur opinion sur la perspective de I’ utilisateur.

D’ autres ont décrit en détail |e dével oppement et
les caractéristiques de I’ industrie canadienne de
laradiodiffusion, en insistant surtout sur



NRCC'’ s witnesses provided a detailed overview
of DPA’s profilein the mediaand in
advertising. NRCC also filed the results of a
consumer survey dealing with the place of DPA
in Canadian homes and its potential impact on
CD-purchasing and radio-listening habits. This
and other evidence were used as backdrop in
developing the collectives proposed model for
valuating the relevant repertoires.

Objectors offered evidence from experts and
others, including survey evidence, that tended to
cast doubts on NRCC' s approach and to favour
avaluation based on royalties paid by
commercia radio. They also offered a
significant amount of background, financial and
historical industry information that hel ped put
DPA, its emergence, its relevance and relative
importance to distribution undertakingsin
context.

Both sides provided extensive evidence and
comment on the financial situation of DPA
service providers. Given the small number of
participants in the industry, most of this had to
be heard in camera. This explains to some
extent why references to financial datain the
rest of this decision are only as specific as
absolutely required for the purposes of the
decision.

The extensive evidence of the economists
retained by participants helped to highlight the
complexity of theissuesinvolved in thisfile,
and the diversity of ways in which they could be
tackled. The analysis of this evidence
represented a difficult, but necessary and hel pful
step in alowing the Board to reach its decision.
The Board especially appreciated the
considerable efforts these witnesses made to be
helpful and to provide open-minded
perspectives. In the end, however, the analysis
that underscores the Board’ s conclusions must
be the Board's own.

I’ émergence des SSPN. Les témoins de la
SCGDV ont minutieusement décrit I'image des
SSPN dans les médias et dans la publicité. La
SCGDV a également déposeé les résultats d une
enquéte auprés des consommateurs portant sur
la place des SSPN dans les foyers canadiens et
leur incidence possible sur les habitudes d’ achat
de CD et d’ écoute de laradio. Ces ééments de
preuve et d autres ont servi de base au modéle
d’ évaluation des répertoires pertinents proposé
par les sociétés de gestion.

En plus de faire appel ades experts et ad’ autres
témoins, les opposants ont présenté des é éments
de preuve, notamment des enquétes, visant a
remettre en question la solution proposee par la
SCGDV et afavoriser une évaluation fondée sur
les redevances payées par laradio commerciae.
I1s ont également fourni une foule de données
contextuelles, financiéres et historiques qui ont
permis de replacer les SSPN dans leur contexte,
leur émergence, leur pertinence et leur
importance relative pour les entreprises de
distribution.

Tous ont produit un grand nombre d’ é éments de
preuve et de commentaires sur la situation
financiére des fournisseurs de SSPN. Vu le
faible nombre de participants dans I’industrie, il
afallu entendre une bonne partie de ces
témoignages a huis clos. Cela explique en partie
pourquoi les références aux données financiéres
dans |e reste de cette décision sont limitées a ce
qui est absolument nécessaire.

L’ abondante preuve fournie par les économistes
retenus par les participants a contribué afaire
ressortir la complexité des questions soulevées
dans ce dossier de méme que la diversité des
facons dont on pouvait en traiter. Cette analyse a
constitué une étape difficile, mais nécessaire et
utile, pour gue la Commission en vienne aune
décision. La Commission a particuliérement
apprécié les efforts considérabl es déployés par
ces témoins pour étre utiles et pour éviter les
opinions arrétées. Mais en bout de piste, la
Commission doit prendre une décision en

S appuyant sur ses propres analyses.



Asinformative as the evidence provided may
have been, and for reasons stated below, the
analytical framework and the approach used by
the Board to derive the tariff rate make it
unnecessary to review this evidence in detail.

[I. ANALYSIS

A. The"price" subscriberspay for DPA

Throughout the hearings, DPA was often
referred to as being free to the subscriber. It
should be stated at the outset that thisis simply
incorrect. No programming that is offered as
part of a set package, including the basic
package, is free to subscribers. Subscribers pay
for what isincluded in any package, whether or
not they know it, and even if they are unaware
that they are getting it.

B. The proposed starting points

In essence, collectives and objectors proposed
two types of starting points.® The first are the
prices paid or rates of return achieved in a
number of real or theoretical free markets. The
second are the prices set by the Board for what
arguably are similar uses or usesin similar (or
competing) industries.

In the Board' s view, none of the comparisons
offered is clearly preferable to the others. All of
them are sufficiently weak, or in need of
sufficiently large corrections, to make the use of
one or acombination of them highly
problematic. Proposed free-market comparators
are dramatically different from
telecommunication rights for music and sound
recordings. The tariffs put forward as starting
points target industries that do not compete with
DPA and whose business models are so far

Tout éclairants qu’ aient pu étre les éléments de
preuve présentés, et pour les raisons énoncees
ci-dessous, |e cadre analytique et la méthode
utilisés par la Commission pour en arriver aun
taux rendent inutile I’ examen détaillé de ces
€éléments.

I1. ANALYSE

A. Le«prix» quelesabonnés paient pour les
SSPN

Tout au long des audiences, on a souvent dit que
les SSPN étaient gratuits pour les abonnés.
D’entrée dejeu, il faut préciser que celan’est
tout simplement pas exact. Aucune
programmation faisant partie d’ un volet pré-
établi, y comprisle volet de base, n’est gratuite
pour les abonneés. Ceux-ci paient pour tout ce
gue comprend le volet, gu’ils le sachent ou non,
et méme s'ils ne sont pas au courant qu'ilsle
regoivent.

B. Lespointsde départ proposés

Essentiellement, les sociétés de gestion et les
opposants ont proposé deux types de points de
départ.® Le premier est le prix payéou le
rendement réalisé dans un certain nombre de
marchés libres réels ou hypothétiques. Le
deuxieme est le prix fixé par la Commission
pour des utilisations semblables ou des
utilisations dans des industries semblables (ou
concurrentes).

La Commission estime qu’ aucune des solutions
proposées n’ est nettement préférable aux autres.
Comme toutes comportent suffisasmment de
lacunes ou nécessitent des corrections
suffisamment importantes, le recours a une seule
solution ou a une combinaison de solutions
entrainerait de sérieuses difficultés. Les
comparateurs proposés sur le marché libre sont
trés différents des droits de télécommunication
pour lamusigue et |es enregistrements sonores.
Les tarifs offerts comme points de départ ciblent



removed from that of DPA as to make
comparisons difficult, if not irrelevant.

The price that would be arrived at by awilling
buyer and awilling seller inareal or
hypothetical free market is useful as a starting
point only when it offers some basis for
comparison with the industry under
examination. Thisiswhy the Board was able to
use the price of the A& E signal in developing
the retransmission tariff.® Even with all the
adjustments the Board has applied, the
similarities between the pre-recorded CD and
private copying markets are striking. Nothing of
the sort existsin thisinstance.

Thus, it would not be appropriate to set the tariff
by looking at what television pay and pay-per-
view services spend on movierights, even
though these services do present certain
similarities with DPA. Both depend on asingle,
externally sourced category of content: music
and movies. Neither produces content; they
package someone else' sintellectual property.
Both operate on similar, extremely lean
infrastructures. Both compete for available
bandwidth. However, contrary to music rights,
movie rights are sold in a competitive market,
with some level of exclusivity. Thisaoneis
significant enough to discard the comparison.
Even if the comparison were used, it would
require arate correction of 50 per cent or even
more.

Neither would it be appropriate to set the tariff
by trying to match DPA’ srate of return to that
of commercial radio or other subscription
broadcasting services. Subject to later
comments on the structure of the information
economy, the Board' s function is not to regulate
users' profitability. Profitability may be used to
assess whether an industry is able to afford an

desindustries qui ne font pas concurrence aux
SSPN et dont les modeles d’ entreprise en sont
tellement éloignés qu’ils rendent toute
comparaison difficile, voire non pertinente.

Le prix dont conviendraient un acheteur et un
vendeur dans un marché libre réel ou
hypothétique est un point de départ utile
uniquement lorsqu’il offre une certaine base de
comparaison avec I'industrie al’ étude. Voila
pourquoi laCommission apu utiliser le prix du
signal de A&E pour établir letarif dela
retransmission.® Méme avec |es modifications
gue laCommission y a apportées, les
ressemblances entre les marchés des CD pré-
enregistrés et de la copie privée sont frappantes.
Rien de ce genre n’ existe dans ce cas-ci.

Par conséquent, il ne conviendrait pas d’ établir
le tarif en se fondant sur ce que les services de
télévision payants ou ala carte consacrent aux
droits cinématographiques, méme si ces services
présentent des ressemblances avec les SSPN.
Les deux utilisent une catégorie de contenu
unique et acheté detiers: lamusique et les
films. Aucun ne produit du contenu; ils
assemblent la propriété intellectuelle de tiers.
Les deux utilisent desinfrastructures semblables
et extrémement limitées. Les deux se font
concurrence au chapitre de I’ utilisation de la
largeur de bande disponible. Mais contrairement
aux droits musicaux, les droits
cinématographiques se transigent dans un
marché concurrentiel et comportent une certaine
mesure d’ exclusivité. Cela est en soi suffisant
pour écarter toute comparaison. Mémesi la
comparaison était utilisée, il faudrait corriger le
taux de moitié ou méme plus.

Il ne conviendrait pas non plus d’ établir le tarif
en essayant de faire correspondre le taux de
rendement des SSPN avec celui delaradio
commerciale ou d’ autres services de
radiodiffusion par abonnement. Sous réserve

d’ observations ultérieures sur la structure de
|’économie de I’information, la Commission n’a
pas pour fonction de réglementer |a rentabilité



otherwise fair tariff; it should be used only
rarely to assess whether the tariff isfair and
reasonable in the first place.™

It is not necessary to scrutinize the other two
approaches put forward by NRCC: it rightly
concedes that they cannot be used to derive the
rate. Nevertheless, the Board finds it useful to
comment on the "simulated auction" approach
which was discussed at the hearing. This
scenario calls for setting the price of music at
what one would be willing to pay to acquire a
monopoly over DPA. That approach must be set
aside because it focuses again on profitability at
the expense of all else.™ This being said, the
exerciseis not without merit, if only because it
highlights the important notion that in
information industries, pricing tends to be based
on the value to the buyer, not on cost to
produce.

The absence of a usable free-market starting
point isnot in itself problematic. While free
market transactions are both important and
relevant, they are not the only factor to ook at.
Thus, using another tariff set by the Board asa
starting point will be helpful where industries
can readily be compared. Participants looked at
several other tariffs either as possible starting
points or as reality checks.

Foremost among those was the commercial

radio tariff. Those who favour this comparison
rely on severa arguments. DPA and radio are
both audio services. DPA has been said to view
itself as"radio, only better". Both use similar
playlists and rotations. The principles governing
selection and ordering of music are the same for
both.*? Close to 80 per cent of the average radio
station’ s content consists of music. Music
format stations account for the vast majority of

des utilisateurs. On peut utiliser larentabilité
pour évaluer si une industrie est en mesure de
payer un tarif juste par ailleurs. Il faudrait
rarement employer larentabilité pour évauer s
d emblée le tarif est juste et raisonnable. ™

Il est inutile d’ examiner en détail les deux autres
méthodes présentées par la SCGDV . Elle admet
ellee-méme que |’ on ne peut pas les utiliser pour
caculer letarif. Néanmoins, |a Commission
estime utile de faire des observations sur la
méthode «des encheres simulées» dont il a été
guestion al’ audience. Ce scénario prévoit

I” établissement du prix de lamusique en
fonction de ce que I’ on serait prét a payer pour
acquérir un monopole sur les SSPN. 1l faut
rejeter cette méthode, car encore unefoais, elle
insiste sur larentabilité aux dépens de tout le
reste.!! Celadit, I’ exercice demeure utile, ne
serait-ce que parce qu'il fait ressortir
I"importante notion selon laquelle dans les
industries de I'information, le prix tend a
refléter la valeur pour I’ acheteur et non le colt
de production.

On ne peut donc utiliser un prix de marché pour
établir le taux; celan’est pas en soi
problématique. Les transactions sur le marché
libre, si importantes et pertinentes soient-elles,
ne sont pas le seul facteur a envisager. Ainsi, on
peut utiliser un autre tarif fixé par la
Commission comme point de départ lorsque les
industries sont facilement comparables. Les
participants en ont examineé plusieurs comme
points de départ possibles ou comme moyens de
confronter laréalité.

Celui sur lequel on ainsisté le plus a été le tarif
delaradio commerciale. Ceux qui sont en
faveur de cette comparaison S appuient sur
plusieurs arguments. Les SSPN et laradio sont
des services sonores. On adit que les SSPN se
considerent comme de la «radio, mais en
mieux». Les deux utilisent des listes de diffusion
et un systeme de rotation semblables. Les
principes qui régissent la sélection et la
séquence des ceuvres musicales sont les



radio listening in Canada, and most commercial
stations emphasize music or music format as
what drives them. A mgjority of people give
music as the main reason for listening to radio,
and most say that they would listen lessif radio
did not play sound recordings. Supporters of this
approach aso point to the fact that CRTC
conditions of licence are often similar for radio
and for DPA.®

Still, the Board concludes that what DPA
providesis neither in competition with, nor a
substitute for commercia radio.

Even though part of a"music continuum™, DPA
is not on the whole an economic substitute for
most products within that continuum.** Two
products are not substitutes for one another
simply because they cannot be used at the same
time or are competing for a person’stime. A
pre-recorded CD is not a substitute for radio,
even though most would rather not listen to both
at the same time: functional interchangeability
should not be confused with substitutability.
One true test of what is a substitute is cross-
price elasticity: does an increase in the price of
one result in an increase in the sales of the
other? There are no signs of cross-price
elasticity between commercia radio and DPA.

As demands on available bandwidth increase,
DPA and distant radio signals available for
retransmission may become substitutes for one
another. The appropriate comparator would then
be the radio retransmission tariff, which has
always been set by consent at a seemingly very
low amount.” Using an untested tariff asa
starting point would not be useful or equitable.

mémes.* Laradio présente en moyenne prés de
80 pour cent de musique. Les stations ayant une
formule musicale obtiennent la grande majorité
de I’ écoute radiophonique au Canada, et la
plupart des stations commerciales insistent sur
lamusique ou laformule musicale en tant que
moteur de leurs activités. La mgjorité des
auditeurs écoutent la radio essentiellement pour
entendre de lamusique et la plupart disent qu’ils
écouteraient moins laradio si elle ne diffusait
pas d’ enregistrements sonores. L es personnes
qui favorisent cette approche font également
remarquer gue les conditions de licence du
CRTC sont souvent les mémes pour laradio et
les SSPN."

Malgré cela, la Commission conclut que les
SSPN ne sont pas en concurrence avec laradio
commerciale et ne laremplacent pas.

Méme s'ils font partie du «continuum musical»,
les SSPN ne peuvent habituellement servir de
succédané économique a la plupart des produits
qui appartiennent & ce continuum.** Deux
produits ne peuvent pas se substituer
simplement parce qu’ on ne peut les utiliser en
méme temps ou encore parce gu'’ils se disputent
I’emploi du temps d’ une personne. Un CD pré-
enregistré ne remplace pas laradio, mémesi la
plupart des gens ne vont pas écouter les deux en
méme temps : I’ interchangeabilité fonctionnelle
ne doit pas étre confondue avec la
substituabilité. Un véritable critéere du substitut
est |’ élasticité croisée des prix : I’augmentation
du prix del’un entraine-t-elle I’ augmentation
desventesde|’autre? Il n'y aaucuneindication
d’ dasticité croisée des prix entre laradio
commerciale et les SSPN.

A mesure que la demande pour lalargeur de
bande disponible augmentera, les SSPN et les
signaux de radio éoignés disponibles pour la
retransmission pourraient devenir des substituts
les uns des autres. Le comparateur gui
conviendrait serait alorsle tarif de
retransmission radiophonique, qui atoujours été
établi de consentement a un prix apparemment
trés bas.™® A quoi servirait d utiliser comme
point de départ un tarif qui n'a pasfait ses
preuves?



The Board aso believes that DPA does not
compete with radio.

First, although music may be what radio mostly
provides, that does not mean that itisradio’s
most important input. The most important part
of programming is not necessarily what
consumes the most airtime: sports are crucially
important to atelevision station’ s profitability,
but generaly represent afairly small share of
overall programming. Radio may be designed
around the use of music and musical genres but
asacost, and (probably) as a drawing card, on-
air talent is far more important. Commercial
radio could reduce its expenses significantly by
dispensing with on-air talent and making greater
use of SOCAN’s and NRCC' srepertoires. If it
does not, it must be because radio broadcasters
consider that the lost advertising revenues
would be greater than the cost savings. On-air
talent creates the crucia identity link between
station and audience. DPA has no on-air talent.

Second, DPA and radio are not in the same
marketplace. Commercial radio sells"ears’ to
advertisers who want to promote a product in a
local market. DPA sells national programming
to distribution undertakings. DPA hasno
advertising.

Even from the listener’ s perspective,
commercial radio and DPA do not compete.
With DPA, the focusis aesthetic: its selling
point isthat it consists entirely of music.*
Commercia radio’s output is a package of
information, chat, comment, advertising, other
creative inputs and music. "Survival"
programming (news, weather, traffic), local
interest stories and the selection of on-air
personalities are pivotal in acommercial radio
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La Commission croit également que les SSPN
ne font pas concurrence alaradio.

Premiérement, méme si laradio offre surtout de
lamusique, celane veut pas dire que ¢’ est son
principal intrant. La programmation la plus
importante n’ est pas toujours celle qui
consomme le plus de temps d' antenne : les
sports sont essentiels alarentabilité d’ une
station de télévision, mais ne représentent
généralement qu’ un faible pourcentage de la
programmation générale. Laradio peut étre
concue autour de la musique et des genres
musicaux, mais sur le plan des co(ts, et
(probablement) de I’ attraction, les talents en
ondes sont beaucoup plus importants. Laradio
commerciale pourrait réduire consi dérablement
ses dépenses en éliminant ces derniers et en
utilisant davantage les répertoires de la SOCAN
et delaSCGDV. S dle nelefait pas, ce doit
étre parce que les radiodiffuseurs considerent
gue les pertes de recettes publicitaires
dépasseraient |es économies réalisées. Ce sont
les talents en ondes qui créent le lien identitaire,
s crucial, entre la station et son auditoire. Les
SSPN n' utilisent pas ces talents.

Deuxiémement, les SSPN et laradio

n’ appartiennent pas au méme marché. Laradio
commerciale vend «des oreilles» aux
annonceurs qui souhaitent promouvoir un
produit sur un marché local. Les SSPN vendent
une programmation nationale aux entreprises de
distribution. Les SSPN ne contiennent pas de
messages publicitaires.

Méme du point de vue de I’ auditeur, laradio
commerciale et les SSPN ne se font pas
concurrence. Pour les SSPN, I’ esthétique passe
avant tout : le principal argument de vente est
qu’on ' offre que de lamusique.”® La
programmation radiophonique commerciale se
compose d’information, de causerie, de
commentaire, de publicité, d’ autres intrants
créatifs et de musique. La programmation «de
survie» (nouvelles, météo, circulation), les



station’ s operations, especially during peak
listening hours.

Eventualy, serviceswill compete for
bandwidth, and competition will emerge
between DPA services and al other signals
available to distribution undertakings, including
distant radio signals available for
retransmission. To date, however, the amount of
digital content available to distribution
undertakings to distinguish digital and analog
offerings has been limited. Whether the recent
introduction of new video digital services
changes this remains to be seen. Meanwhile,
distribution undertakings continue to purchase
DPA and incur additional copyright liability in
doing so, even though they could substitute
distant radio signals for DPA at little or no cost.
Under the circumstances, it is difficult to see
how it may be argued that radio signals
currently compete with DPA.

Other differences exist. For reasons explained
below, some, such as the differences in business
models, are important. Others are less so, such
as the fact that radio produces its own content,
while DPA does not, or that each radio station
offers one programming format, while DPA

offers abroad choice of very focussed formats.’

Objectors argued that since the Board used the
price of music to conventional television as a
starting point for calculating the price of music
for pay and specialty services, it should set the
price of music for DPA as afunction of that
price to commercial radio. The decision reached
for television was based on the proposition that
copyright users operating in similar industries,
competing in the same marketplace to acquire
similar inputs so as to deliver similar products
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sujets d'intérét local et la sélection des
personnalités en ondes sont des é éments-
charnieres des stations de radio commerciae, en
particulier aux heures de grande écoute.

Les servicesfiniront par se faire concurrence
pour lalargeur de bande, et les SSPN et tous les
autres signaux accessibles aux entreprises de
distribution, incluant notamment les signaux
éloignés de radio susceptibles d' étre retransmis,
se livreront concurrence. Mais jusgqu’ a présent,
la quantité de contenu numeérique que les
entreprises de distribution peuvent utiliser pour
différencier les volets numériques de I’ offre
analogigue est limitée. Il reste avoir si le récent
lancement de nouveaux services numériques
vidéo changera cette situation. En attendant, les
entreprises de distribution continuent d' acheter
les SSPN et d'avoir ainsi & payer des droits

d’ auteur supplémentaires, méme si elles peuvent
utiliser ala place des signaux éloignés de radio
gui ne leur co(tent rien ou presgue. Dans ces
conditions, il est difficile de voir comment on
peut affirmer que les signaux de radio font
concurrence aux SSPN.

Iy aégalement d autres différences. Pour les
raisons expliquées ci-dessous, certaines, comme
les différences dans les modéles d’ entreprise,
sont importantes. D’ autres le sont moins, par
exemple lefait que laradio produit son propre
contenu alors que les SSPN ne le font pas, ou
gue chaque station de radio offre une seule
formule de programmation, alors que les SSPN
offrent un vaste choix de formules trés
pointues.*’

L es opposants ont fait valoir que puisgue la
Commission a utilisé le prix de la musique pour
latélévision conventionnelle comme point de
départ pour calculer le prix de la musique pour
les services payants et spécialisés, elle devrait
fixer le prix de lamusique pour les SSPN en
fonction de ce prix pour laradio commerciale.
Ladécision priseal’égard de latélévision se
fondait sur la prémisse que les utilisateurs de
droits d' auteur exercant leurs activités dans les



ought to pay the same price for their non-
competitive inputs, to avoid creating a
competitive imbalance. This reasoning does not
apply to this case.

First, for the reasons already stated, commercial
radio and DPA are not similar industries and do
not deliver similar products.

Second, the reason for linking the price of music
between two sectors of the television industry
was the existence of competition over inputs
(especidly creative inputs) other than music.
DPA and radio do not compete for inputs. The
right to play recorded music, the "thing" which
both use most, is not something over which
radio stations have to compete amongst each
other or against DPA, becauseit is "sold"
without any level of exclusivity.

Third, the rights which television stations
purchase in a competitive market cost
considerably more than music. Setting a
different rate for DPA than for commercial radio
will not create a competitive imbalance in the
acquisition of competitive inputs, as the share of
revenues DPA uses to pay for competitive
creative inputsis, relatively speaking, much
lower than that of commercial radio.

Using commercial radio as a starting point also
raises problemsif, asthe record of these
proceedings seems to indicate, radio now uses
and emphasizes music much more than it did
when the Board last examined that industry. If
that is so, it could be argued that the commercial
radio tariff may be too low, which would
weaken its usefulness as a starting point.
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mémes industries, se livrant concurrence sur le
méme marché pour acquérir des intrants
semblables afin de fournir des produits
semblables, devraient payer le méme prix pour
leurs intrants non concurrentiels, de fagon ane
pas créer un déséquilibre concurrentiel. Ce
raisonnement ne s applique pas dans le cas
présent.

Premiérement, pour les raisons déja énonceées, la
radio commerciae et les SSPN ne sont pas des
industries semblables et ne fournissent pas des
produits semblables.

Deuxiemement, le lien qui a été établi entre le
prix de lamusique dans les deux secteurs de
I'industrie de latélévision s expligue par

I’ existence d’ une concurrence sur le plan des
intrants (en particulier desintrants créatifs)
autres que lamusique. Les SSPN et laradio ne
se font pas concurrence a ce chapitre. Le droit
de jouer de la musique enregistrée, ce que les
deux utilisent le plus, N’ est pas une source de
concurrence pour les stations de radio, ni entre
elles ni contre les SSPN, car il est «vendu» sans
aucune exclusivité.

Troisiémement, les droits que les stations de
télévision achétent dans un marché concurrentiel
co(tent beaucoup plus cher que lamusique. Le
fait d’ établir un tarif différent pour les SSPN et
laradio commerciale ne va pas créer un
déséquilibre concurrentiel pour I’ acquisition
d'intrants concurrentiels, car la part des recettes
gu’ utilisent les SSPN pour acheter des intrants
créatifs concurrentiels est, relativement parlant,
bien plus faible que celle delaradio
commerciale.

L’ utilisation de laradio commerciale comme
point de départ souleéve également un probléme,
si, comme les audiences semblent I’indiquer, la
radio accorde une place beaucoup plus grande a
lamusique gu’elle ne le faisait lorsque la
Commission a examiné cette industrie la
derniére fois. Dans ce cas, on pourrait avancer
gue le tarif de laradio commerciale est trop bas,
ce qui lerendrait moins utile comme point de
départ.



Comparisons with SOCAN Tariffs 15 and 16
(background music) are not helpful either, if
only because these target the use of musicin
commercial establishments, not the playing of
music at home. In any case, it can safely be said
that, given equivalent rate bases, the price paid
for playing background music in shopping
centres should be lower than the price paid to
deliver foreground music to domestic
subscribers.

Thisis acase where there are no useful proxies
available to the Board. At most, there are a
variety of marginally relevant indicators, all of
which nevertheless serve to establish a"comfort
zone" within which the Board, given all the
circumstances, is able to exercise its discretion
in setting the tariff. As counsel to the cable
system operators put it, thisis a case where tariff
making involves looking at the characteristics of
the industry and trying to figure out what makes
sense at the time. In doing so, the Board will
keep in mind its raison d' étre which, contrary to
what counsel to the DPA service providers
stated, is not so much to supervise the rates
charged by SOCAN’s members as to balance the
competing interests of copyright owners and
users.'®

[11.VALUING THE RIGHTS

Under the circumstances, the Board intends to
set the tariff in four steps. First, it decides on the
relative value of the repertoires. Thisis
necessary to the second step, which establishes
the range within which a reasonable rate might
be found, using the tools made availablein the
proceedings. Third, the Board will identify the
factorswhich, inits view, tend to push the rate
higher or lower within that range. Fourth, it will
select afigure, to be adjusted to account for the
eligible repertoires.
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Les comparaisons avec lestarifs 15 et 16 de la
SOCAN (musique de fond) ne sont pas utiles
non plus, ne serait-ce que parce que ces tarifs
visent I’ utilisation de musique dans les
établissements commerciaux et non la diffusion
de musique ala maison. De toute fagon, on peut
avancer sans trop se tromper, qu’ a bases
tarifaires équivalentes, le prix payé pour jouer
de lamusique de fond dans les centres
commerciaux devrait étre inférieur au prix payé
pour communiquer de la musigue de premier
plan aux abonnés chez eux.

Voici donc un cas ou la Commission ne dispose
d’ aucun indicateur utile. Elle dispose tout au
plus d'indicateurs marginalement pertinents,
mais qui servent tous a établir une «zone de
sécurité» al’intérieur de laquelle la
Commission, compte tenu de toutes les
circonstances, peut exercer sa discrétion pour
établir le tarif. Comme |’ avocat représentant les
cablodistributeurs |’ afait remarquer, voilaun
casou le cacul du tarif exige quel’on examine
les caractéristiques de I’ industrie et que |’ on

e de savoir ce qui adu bon sens maintenant.
Cefaisant, laCommission gardera al’ esprit sa
raison d’ étre qui, contrairement ace qu’'a
soutenu |’ avocat des SSPN, n' est pas tant de
superviser lestarifs imposes par les membres de
la SOCAN que de concilier lesintéréts
concurrents des titulaires de droits et des
utilisateurs.'®

[11. EVALUATION DESDROITS

Dans les conditions actuelles, la Commission a
I'intention d’ établir le tarif en quatre étapes.
Premiérement, elle décide de lavaleur relative
des répertoires. Cette étape est nécessaire ala
suivante, qui consiste afixer I’intervalle dans
lequel trouver un tarif raisonnable, a1’ aide des
outils présentés aux audiences. Troisiémement,
la Commission déterminerales facteurs qui, a
son avis, tendent afaire augmenter ou diminuer
le tarif dans cet intervalle. Quatriémement, elle
choisira un chiffre, qui serarajusté pour tenir
compte des répertoires admissibles.



A. Therelativevalueof therepertoires

For reasons outlined in earlier decisions, the
Board finds that all things being equal, authors
and composers should get the same as
performers and makers.™ Furthermore, the
private copying tariff, being paid on account of
the reproduction right, should not be used in the
context of pricing the telecommunication right.
This being said, the non-exclusive character of
remuneration rightsis not areason for
discounting the remuneration. By denying to
rights holders who are entitled to remuneration
the ability to withhold the use of their property,
Parliament only wished to guarantee access to
the repertoire. Nothing indicates that Parliament
thought the price should be less as a resullt.

B. Therange

The bottom of the range can be established by
doubling SOCAN’ s commercial radio tariff, or
6.4 per cent of gross revenues before
adjustments to account for theineligible
repertoire. That rate would need to be increased
to account for greater music use and differences
in business models.

Adjusting for greater use does not run contrary
to the notion of ablanket licence. The blanket
character of the licence makes variationsin use
irrelevant after the price has been set, not before.
There are numerous tariffs which account for
different use patterns within that tariff or
between tariffs. The Federal Court of Appeal has
criticized the Board on one occasion for refusing
to account for such differences.?

The objectors assert that different business
models should not result in different prices, or
that different purchasers should not pay different
prices for the same input. Thisissimply
incorrect as regardsinformation in general and

-14 -

A. Lavaleur relative desrépertoires

Pour les raisons indiquées dans des décisions
antérieures, |la Commission estime que toute
chose étant égale, les auteurs et les compositeurs
doivent obtenir la méme chose que les
interprétes et les producteurs.™ De plus, le tarif
de la copie privée, payé au titre du droit de
reproduction, ne devrait pas servir a établir le
prix du droit de télécommunication.” Cela dit, le
caractére non exclusif des droits a rémunération
ne justifie pas qu’ on escompte cette
rémunération. En refusant aux détenteurs d’un
droit a rémunération la capacité d’ empécher
gu’on utilise leur bien, le Parlement souhaitait
uniquement garantir |’ accés au répertoire. Rien
n’indique que le Parlement pensait que le prix
devrait étre inférieur.

B. L’intervalle

Latrancheinférieure de I’ intervalle peut étre
établie en utilisant le double du tarif de laradio
commerciale dela SOCAN ou 6,4 pour cent des
recettes brutes, avant rajustement pour tenir
compte du répertoire non admissible. Ce taux
devrait étre augmenté pour tenir compte d' une
utilisation accrue de lamusique ainsi que des
différences dans les modéles d’ entreprise.

Le rajustement apporté pour tenir compte d’ une
utilisation accrue n’ est pas incompatible avec la
notion de licence générale. Le caractére général
de lalicence enléve toute importance aux
variations d’ utilisation une fois que le prix est
fixé et non avant. 1 existe de nombreux tarifs
gui tiennent compte de différents niveaux

d' utilisation du répertoire dans le cadre de ce
tarif ou entre différents tarifs. La Cour d’ appel
fédérale a dga critiqué la Commission pour
avoir refusé de tenir compte de ces différences.

L es opposants affirment que les différents
modéles d’ entreprise ne devraient pas donner
lieu a des différences de prix ou que des
acheteurs différents ne devraient pas payer des
prix différents pour le méme produit. Celan’ est



intellectual property in particular. The whole
movie market is premised on the ability to price
discriminate. The sameistrue of performing
rights, whose price often is related in part to the
importance of music to the activity being carried
out. Finally, because of differencesin revenue
and cost structures, an equivalent price for one
type of users may require a higher rate. As
commercial radio stations like to point out, an
important share of their revenues flow from
programming which is not music; this hardly
can be said to be an irrelevant circumstance.

The application of these factors would increase
the rate at the bottom of the range from 6.4 per
cent to somewhere between 15 and 20 per cent.

Thetop of the range can be set by performing a
similar exercise with some of the higher figures
(in the order of 60 per cent) put forward by the
collectives and discounting them for factors
such as the non-exclusive and non-competitive
character of music telecommunication rights.
Thiswould set the rate at slightly higher than
30 per cent.

C. Factorsthat would tend to favour a
higher royalty rate

In the Board' s view, severa factorstend to
favour arate that isin the higher part of the
range.

First, distribution undertakings find DPA
valuable. Objectorsinsist that DPA isrelatively
unimportant to them. Yet, DTH uses DPA
signals to combat grey marketing and develop a
competitive edge over cable, while cable
operators offer them to match their digital
offering to that of DTH. Anything that is
perceived as giving a competitive edge or

pas exact, que ce soit pour I'information en
général ou la propriété intellectuelle en
particulier. Tout le marché cinématographique
est fondé sur la capacité de discriminer par les
prix. Il en est de méme des droits d’ exécution,
dont le prix est souvent fonction, entre autres, de
I"importance de la musique pour |’ activité en
cause. Finalement, en raison des différences de
revenus et de structure des co(ts, il est possible
gu’ un prix éguivalent pour un type d' utilisateurs
commande un tarif plus élevé. Comme les
stations de radio commerciales aiment le
souligner, la part de programmation autre que la
musi que représente un pourcentage important de
leurs recettes. On peut difficilement dire que ce
N’ est pas une circonstance pertinente.

L’ application de ces facteurs aurait pour effet
d’ augmenter le taux au basdel’intervalle de
6,4 pour cent aentre 15 et 20 pour cent.

Il serait possible de fixer latranche supérieure
de I’intervalle en procédant au méme exercice
en utilisant certains des chiffres supérieurs (de

I” ordre de 60 pour cent) avancés par les sociétés
de gestion et en les réduisant pour tenir compte
de facteurs comme le caractére non exclusif et
non concurrentiel des droits de
télécommunication musicale. Le taux serait
ainsi légérement supérieur a 30 pour cent.

C. Facteurssusceptibles de favoriser un taux
deredevance plus élevé

Del’avis de la Commission, plusieurs facteurs
sont susceptibles de favoriser un taux qui
s'inscrirait dans la partie supérieure de
I'intervalle.

Premiérement, les entreprises de distribution
attachent une valeur certaine aux SSPN méme s
les opposants insistent pour dire qu’ils ne sont
pas particuliérement importants pour eux. Les
SRD y ont recours pour lutter contre le «marché
gris» et obtenir un avantage concurrentiel par
rapport aux cablodistributeurs, qui y font appel
de leur coté dansle but d offrir des services



preventing a competitor from gaining such an
edge has value. After all, why pay for something
unimportant when additional distant radio
signals can be retransmitted at no extra cost?

Second, rights holders are entitled to receive
additional benefits from new uses of the
repertoire. When someone creates new value by
using a pre-existing asset, part of the value so
created should flow to the owner of the asset.
Where that value (which in information
industries may sometimes be measured in part
by looking at profit margins) % is substantial,
that flow will tend to be greater. This
propoasition will come as ho surprise to the
service providers. In 1995, before the CRTC,
Galaxie suggested that as DPA could exist on
the leanest of infrastructures because it could
rely almost entirely on the pre-existing music
repertoire, asubstantialy higher portion of its
gross revenue should flow to rights holders.

Objectors note that the Board once found

"... some difficulty in conceding that ...
repertoires acquire greater value because amore
specialized use is being made of them".® This
statement is quoted out of context; it wasa
response to an argument by SOCAN to the
effect that niche programming increases the
value of music to individual operators. In the
present case, what increases the value of the
repertoireis not that it is being used in amore
specialized way; it isthe fact that by its very
existence, the repertoire allows a new and
profitable use.

Third, the availability of the repertoires helps
DPA to achieve efficiencies. Where an increase
in productivity directly depends on using a
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numeériques ala hauteur de ceux que les SRD
proposent. Tout ce qui est pergu comme
susceptible de conférer un avantage
concurrentiel ou d empécher un concurrent de
profiter d’ un tel avantage comporte une valeur.
A quoi bon, en effet, payer pour quelque chose
qui n’apas d’' importance aors que I’ on peut
retransmettre plus de signaux radiophoniques
€loignés sans payer rien de plus?

Deuxiémement, lestitulaires de droitsont le
droit de tirer des bénéfices supplémentaires des
nouvelles applications des répertoires. Lorsque

I’ on crée une nouvelle valeur apartir d un bien
existant, une partie de lavaleur ainsi générée
devrait étre dévolue au propriétaire du bien. Plus
cette valeur (que dans lesindustries de
I’information, on a parfois tendance a mesurer
en partie en fonction des marges bénéficiaires) %
est grande, plus cette dévolution sera
importante. Ces propos n’ étonneront nullement
les fournisseurs de services. En 1995, Galaxie a
proposé au CRTC que, puisque les SSPN ne
requiérent qu’ un minimum d’infrastructure pour
subsister précisément parce gu'’ils utilisent
presque exclusivement |e répertoire musical
existant, une part beaucoup plus importante de
leur revenu brut devrait étre dévolue aux
titulaires des droits.

Les opposants rappellent qu’il fut un temps ou la
Commission avait «... du mal a admettre que
[les] répertoires acquiérent plus de valeur parce
qu'il en est fait un usage plus spécialisé».? Cette
affirmation est citée hors contexte; elle a été
énoncée en réponse a un argument de la SOCAN
voulant que la programmation par créneaux
augmente lavaleur de la musique pour chacun
des exploitants. Dans le cas qui nous occupe, ce
qui augmente lavaleur du répertoire n'est pasle
fait d’ en faire un usage plus spéciaisé, maisle
fait que par son existence méme, le répertoire
permet une nouvelle utilisation rentable.

Troisiémement, la disponibilité des répertoires
aide les SSPN aréaliser des économies. Laou
I augmentation de la productivité dépend



repertoire, rights owners should share in the
resulting gains. The remarkabl e efficiencies
achieved by DPA are not solely the result of the
judicious use of technology. DPA operations as
they stand depend on unimpeded access to the
complete repertoire of sound recordings and
musical works. These services could not exist if
the repertoires were not available.

Fourth, if DPA isastartup industry, it will not
remain so for very long. Circumstances have
made it so that in Canada, DPA launched more
successfully and grew more rapidly than in the
United States.

Finally, insofar as this may be relevant, DPA
provides foreground services. Some of the
distinctions participants attempt to make
between background and foreground music are
rather tenuous. Factors such as the amount of
concentration or attention required to listento a
television signal may be intuitively attractive,
but many among us "watch" television while
eating or preparing food or doing other
activities.

D. Factorsthat would tend to favour a lower
royalty rate

Some factors tend to favour arate that isin the
lower part of the range.

First, thisis a new business. While it may not
face economic difficulties, DPA remainsin a
state of flux. Uncertainty surrounds the future
structure of the industry. The nature of the
offering also isin a state of flux. The emergence
of new competitors remains a possibility.
Uncertainty has a price. As collectives sharein
the productivity gains achieved by DPA, they
should expect to sharein the price of the
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directement du recours a un répertoire, les
titulaires de droits devraient toucher une part des
bénéfices qui en résultent. L’ efficacité
remarquable des SSPN n' est pas attribuable
exclusivement al’ utilisation judicieuse de la
technologie. Leur fonctionnement actuel repose
sur le libre acces au répertoire complet des
enregistrements sonores et des ceuvres
musicales. ||s ne sauraient exister sans ces
répertoires.

Quatriemement, s'il est vrai que les SSPN sont
une industrie qui démarre, il N’ en serapas ainsi
pendant bien longtemps. Les circonstances ont
voulu que leur lancement ait été plus réussi et ait
connu une croissance plus rapide qu’ aux Etats-
Unis.

Enfin, et dans lamesure ou ce détail est
pertinent, les SSPN fournissent des services de
premier plan. Les distinctions que certains
participants tentent de faire entre lamusigue de
fond et la musique de premier plan sont plutot
minces. Des facteurs comme la concentration ou
I"attention qu’il faut pour regarder latélévision
peuvent paraitre intéressants sur le plan intuitif,
mais beaucoup d’ entre nous «regardons» la
télévision en mangeant, en préparant le repas ou
en faisant autre chose.

D. Facteurssusceptiblesde favoriser un taux
de redevance moins élevé

Certains facteurs sont susceptibles de favoriser
un taux qui s'inscrit dans latranche inférieure de
I'intervale.

Premiérement, il S'agit d’un nouveau secteur

d activité. Bien qu’ils ne connaissent pas de
difficultés économiques, les SSPN demeurent
dans un état de transition. La structure future de
I"industrie reste incertaine. La nature de I’ offre
se trouve également en état de transition.

L’ émergence de nouveaux concurrents demeure
une possibilité. L’incertitude aun prix. Si les
soci étés de gestion obtiennent une partie des



uncertainties faced by those who achieve those
gans.

Second, collectives are not entitled to
appropriate all of the efficiencies achieved by
using their repertoires. Even if the availability of
the repertoire were the sole reason for the
DPA’s success (which it is not), the service
providers and the distribution undertakings
would be entitled to some measure of profit.
Service providers, not the collectives, seized the
opportunity, took the risks (including the costs
of applying to the CRTC) and provided the
infrastructure, marketing, etc.

Third, some room must be |eft for other
elements of copyright. Given the nature of
copyright, the Board is unable in these
proceedings to set asingle price for everything
that DPA service providers require to make use
of sound recordings of music. The Board must
assume that those elements, the price of which
remains to be determined, such asthe
reproduction right, have value.

E. Factorsthat do not influencetherate

Participants alluded to a number of factors
which, in the Board' s view, are not relevant to
these proceedings.

Mention was made of possible changesin the
regulatory environment, of the emergence of
American providers offering arange of services
from al music to all talk, and of the impending
availability of DPA in cars. It would be
premature to take these matters into account.
The tariff is being set only until the end of 2002.
While imminent or predictable changes may be
relevant, the focus should remain on the state of
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gains de productivité réalisés par les SSPN, elles
doivent s attendre a partager le prix des
incertitudes auxquelles sont confrontés ceux qui
réalisent ces gains.

Deuxiémement, |es sociétés de gestion ne
peuvent espérer s approprier toutes les
économies réalisées grace aleurs répertoires.
Méme si le succes des SSPN dépendait
exclusivement de la disponibilité du répertoire
(cequi n'est pas le cas), les fournisseurs de
services et les entreprises de distribution doivent
toucher une partie des bénéfices. Ce sont les
fournisseurs de services et non les sociétés de
gestion collective, qui ont saisi I’ occasion, pris
des risques (y compris les codts de présentation
d’ une demande au CRTC) et fourni
I’infrastructure, lacommercialisation, etc.

Troisiemement, il faut laisser une place a

d autres éléments du droit d’ auteur. Vu la nature
du droit d' auteur, la Commission ne peut pas,
dans le cadre de ces audiences, fixer un prix
unique pour tout ce dont les SSPN ont besoin
pour utiliser les enregistrements sonores

musi caux. La Commission doit supposer que ces
éléments, dont il reste a déterminer le prix,
notamment les droits de reproduction, ont une
valeur.

E. Facteursn’ayant pasd’incidencesur le
taux

Les participants ont fait allusion aun certain
nombre de facteurs qui, del’avisde la
Commission, n’ont rien avoir avec le cas qui
Nous occupe.

Il a été question des changements qui pourraient
se produire dans |’ encadrement réglementaire,
de |’ @mergence de fournisseurs américains qui
offrent toute une gamme d' émissions - de celles
qui sont entiérement consacrées alamusique a
celles qui s articulent autour de la parole - ains
gue de déploiement rapide des SSPN dans les
automobiles. || serait prématuré de s attarder sur
ces questions. Letarif qu'il s agit d’ établir sera



the industry asit stands at the time of the
hearing. In any event, account has already been
taken of the relative youth and state of flux of
the industry.

Neither should any account be taken of the so-
called accessory value of DPA in the world of
digital offerings. The amount of royaltiesisa
function of the price paid for these signals;
presumably, distribution undertakings consider
the relative importance of DPA to their business
before deciding whether to buy them, and at
what price.**

F. The pre-discount royalty rate and the
final royalty rate

As stated earlier, before accounting for the non-
eligible repertoire, the lower end of the range
within which the Board intends to set therate is
somewhat less that 20 per cent, while the higher
end of that range is somewhat more that 30. In
the Board' s view, the factors that tend to
increase the rate are more important than those
that tend to decrease it. Under the
circumstances, the Board has chosen a starting
point of 26 per cent.

DPA isentitled to use public domain music and
non-eligible recordings at no cost. Participants
agree that five per cent of musical works used
on DPA arein the public domain and that only
45 per cent of sound recordings used on DPA
are digible to share in the remuneration. The
rate is discounted accordingly.

The application of these principlesyields arate
of 18.2 per cent, i.e..

[((26+2) x 0.95) + ((26+2) x 0.45) ]
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uniquement valable jusqu’ alafin de 2002. Les
changements imminents et prévisibles sont
parfois pertinents. 1l faut néanmoins porter
attention d’abord et avant tout ala situation de
I'industrie au moment ot on se penche sur le
dossier. De toute fagon, ladécision tient d§ja
compte de la jeunesse relative du secteur, ainsi
gue de |’ état de transition dans lequel se trouve
I’industrie.

Il ne faut pas non plus tenir compte de la valeur
soi-disant accessoire des SSPN dans un monde
de produits numériques. Le montant des
redevances est fonction du prix versé pour ces
signaux; les entreprises de distribution prennent
précisement en considération |’ importance
relative des SSPN pour leurs affaires avant de
décider ou se les procurer, et aquel prix.*

F. Laredevance avant réduction et letaux
deredevancefinal

Commeil en adéja été question, avant de tenir
compte du répertoire non admissible, latranche
inférieure de I'intervalle selon lequel la
Commission entend fixer le taux est |égérement
inférieure & 20 pour cent, alors que latranche
supérieure dépasse quelque peu les 30 pour cent.
Del’ avis de la Commission, les facteurs
susceptibles d’ augmenter le taux I’ emportent sur
ceux qui ont tendance ale diminuer. Dans ces
conditions, la Commission a opté pour 26 pour
cent comme point de départ.

Les SSPN ont accés gratuitement ala musique
du domaine public et aux enregistrements non
admissibles. Les participants conviennent que
cing pour cent des ceuvres musicales utilisees
par les SSPN proviennent du domaine public et
gue seuls 45 pour cent des enregistrements
sonores utilisés par ces services sont admissibles
alarémunération. L’ escompte a appliquer

S établit en conséquence.

L’ application de ces principes aboutit & un taux
de 18,2 pour cent, soit :

[((26+2) x0,95) + ((26+2) x0,45) ]



L et us recognize that thisis the first tariff to
apply to thisindustry. As stated earlier, while
DPA has been successful in establishing itself
rapidly, these are early days. It is awell-known
practice, when valuating companies, to account
for the newness of an operation through a "risk"
discount. DTH has invested heavily to attract
customers by subsidizing hardware; al of this
has been done at no cost to rights holders. Given
the important share of revenues that rights
holders will now receive from these users, itis
normal that they share in the risk factor
associated with this new industry. Accordingly,
adiscount of 10 per cent seems appropriate to
account for this "newness" factor, bringing the
final rate to 16.38 per cent (i.e., 11.115 per cent
for SOCAN and 5.265 per cent for NRCC). This
discounted rate will apply only for the life of the
tariff in thisinitial phase.

G. Theratebase

For reasons outlined in earlier decisions, the
appropriate tariff baseis the price paid by
distribution undertakings and not the "price"
paid by subscribers.®

IV. ABILITY TO PAY AND THE RISK OF
DROP OFF

In the Board' s view, those who are liable for the
tariff can afford to pay it.

Ability to pay should be assessed by looking at
those who are liable to pay royalties
collectively, not individualy. Since the Board
cannot apportion the burden of the tariff,? then
those who share in that burden ought not to be
able to debate ability to pay based on the
assumption that one of them may be required to
shoulder al of that burden. It is up to DPA
service providers and distribution undertakings
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Qu'il nous soit permis de reconnaitre qu'il s agit
& du premier tarif visant cette industrie. Comme
nous I’ avons déjaindiqué, les SSPN ont beau
avoir réussi a s établir rapidement, ilsn’en sont
encore qu’ aleur tout début. Quand on procéde a
I’ évaluation d’ une entreprise, il est normal

d avoir recours a un escompte pour «risque», en
raison de lajeunesse de |’ entreprise. Les SRD
ont énormément investi pour attirer les clients
en payant pour le matériel; tout cela a été fait
sans qu’'il n’en codte rien aux titulaires de droits.
Au vu de lafraction non négligeable de revenus
gue ces derniers vont désormais recevoir de ces
utilisateurs, il est normal qu'ils partagent aussi
le colt du facteur risque de cette nouvelle
industrie. Ainsi, un escompte de 10 pour cent
semble approprié pour faire contrepoids au
facteur «nouveauté», ce qui rabaisse le taux fina
216,38 pour cent, soit 11,115 pour cent pour la
SOCAN et 5,265 pour cent pour laSCGDV. Ce
taux réduit s appliquera uniquement le temps
gue cetarif seraen vigueur dans cette phase
initiale.

G. L’assettetarifaire

Pour les motifs qui ont déja été précisés dans
des décisions antérieures, |’ assiette tarifaire
appropriée est le prix payé par les entreprises de
distribution et non pas le «prix» payé par les
abonnés.®

IV. CAPACITE DE PAYER ET RISQUE
D’ABANDON

Del’avis de la Commission, ceux qui sont
assujettis au tarif ont les moyens de le verser.

Pour évaluer la capacité de payer, il faut
analyser les personnes qui sont responsables de
verser les redevances de maniére collective, et
non pas individuelle. Puisque la Commission ne
peut répartir le fardeau du tarif,? ceux aqui il
incombe de |e porter ne devraient pas étre en
mesure de contester |a capacité de payer en
invoquant que I’un d'eux pourrait étre forcé
d’en prendre tout le fardeau alui seul. 11



to decide among themselves how the burden of
the tariff can be distributed in away that makes
it affordable to both. The fact that affiliation
contracts apportion liability for the tariff ina
variety of ways servesto confirm that they are
ableto do this.

In any event, thisis not at issue here. DPA
service providers make substantial profits, as do
most distribution undertakings. The tariff
represents a significant but not unreasonable
share of DPA’s profits. Even if it were to pay
the tariff alone, Galaxie (for example) would be
left with more revenues per subscriber than it
projected when it applied for alicence;
furthermore, providers have far more
subscribers than expected. The tariff represents
less than one-half of one per cent of what typical
subscribers to DPA pay for the audio and video
package they receive.

DTH are by far the largest purchasers of DPA
services. They currently incur deficits. Thisis
the result of an aggressive marketing strategy
that involves subsidizing hardware. Rights
holders should not have to support the cost of
that business choice except to the extent of the
rate reduction from 18.2 to 16.38 per cent for the
life of thistariff.

The Board does not anticipate any significant
drop off asaresult of the tariff, even if that were
anissuein this case. Signal drop-off matters
mostly when it resultsin areduction in the basic
service. DPA isnot part of the basic service that
the CRTC requires any distribution undertaking
to provide. In these circumstances, users and
their clients should be expected to pay for the
copyrights they use.

-21-

incombe aux SSPN et aux entreprises de
distribution de décider parmi eux la maniére
dont il faut distribuer le fardeau du tarif, de sorte
gu’il soit abordable pour les deux. Lefait que
les contrats d' affiliation répartissent la
responsabilité du tarif de toute une multitude de
facons vient confirmer qu’ils sont en mesured’'y
arriver.

D’ une maniéere ou d'une autre, cette question

N’ est pas pertinenteici. Les SSPN réalisent

d’ importants bénéfices, tout comme la plupart
des entreprises de distribution. Le tarif
représente une partie importante, sans étre
démesurée, des profits des SSPN. Aussi, méme
s elle devait verser le tarif aelle seule, Galaxie
(atitre d’ exemple) se retrouverait avec plus de
revenus par abonné qu’ elle ne |’ avait espéré au
moment de demander salicence; par ailleurs, les
fournisseurs ont beaucoup plus d' abonnés qu'ils
ne |’ avaient escompté. Le tarif représente moins
d’ un demi-point de pourcentage de ce que

I” abonné moyen aux SSPN verse pour

I” assemblage de services sonores et vidéo qu'il

regoit.

Les SRD sont de loin les principaux acheteurs
de SSPN. Elles sont déficitaires en ce moment.
C'est lerésultat d’ une stratégie de
commercialisation agressive qui comprend le
subventionnement du matériel. Comme il s agit
d’une décision d’ affaire, lestitulaires de droits
ne devraient pas en faire lesfrais, sauf par la
diminution du tarif de 18,2 416,38 pour cent au
cours du présent cycle tarifaire.

La Commission ne prévoit pas un niveau
d'abandon significatif attribuable a ce tarif, en
supposant méme qu’il s'agit d’un enjeu
pertinent dans le cas qui nous occupe.

L’ abandon de signaux n’ad’ importance
véritable que s'il setraduit par une diminution
du service de base. Les SSPN ne font pas partie
du service de base que les entreprises de
distribution sont tenues de fournir
conformément aux exigences du CRTC. Dans
ces conditions, les utilisateurs et leurs clients
doivent s attendre a payer pour les droits qu’ils
utilisent.



Many participants in the market seem to have
aready discounted the impact of the tariff. The
issue has been the subject of one-on-one
negotiations; agreements filed with the Board
deal with the final burden of royaltiesin every
manner conceivable. Significantly, many
provide for one of the parties to shoulder the
payment of the tariff alone, up to an amount that
is higher than the one set by the Board.

Past experience shows that distribution
undertakings rarely drop asignal onceit has
been offered to their customers. Furthermore,
distribution undertakings no longer have a
monopoly over aservice area, and any drop-off
could be viewed by competing distribution
undertakings as an opportunity to differentiate
their signal offering. In the long run, bandwidth
availability may lead to different results, but this
issimply not the case at this point in time.

Changesin the offering of digital signals may
result in DPA being repackaged. Currently, DPA
isfinanced solely through affiliation payments
that areinvisible to the consumer. A higher
overall price might result in the price becoming
visible. That may or may not be a disadvantage.
What is more important, the industry is not there
yet.

Finally, contrary to what some of the
participants intimated, a rate of this magnitudeis
not unprecedented. Importers of CD-Rs pay
considerably more as a percentage of the
wholesale or retail price of such aCD dueto the
private copying tariff.

V. PHASING-IN AND OTHER
PREFERENTIAL TREATMENTS

Thereis no reason to extend to DPA the
advantages afforded by law to commercial radio
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De nombreux participants dans ce marché
semblent avoir déja pris en compte I’impact du
tarif. Laquestion afait I’ objet de négociations
individuelles; les ententes déposées ala
Commission traitent de la répartition du fardeau
des redevances d’ une multitude de fagons. Ce
qui est significatif, ¢’ est que nombre d entre
elles prévoient qu’ une partie ait seule a assumer
le paiement du tarif jusqu’ a un montant
supérieur acelui qui a étéfixéparla
Commission.

L’ expérience amontré qu'il est rare que les
entreprises de distribution renoncent & un signal
unefoisqu' elles’ont offert aleurs clients. Par
ailleurs, ces entreprises ne détiennent plus le
monopol e d’ une zone de desserte, et leurs
concurrents pourraient interpréter tout abandon
comme une occasion de distinguer leur offre de
signaux. A long terme, la disponibilité de la
largeur de bande pourrait entrainer des résultats
différents, mais celan’ est tout simplement pas
le cas pour le moment.

L es changements sur le plan de I’ offre de
signaux numériques pourraient bien se traduire
par un remaniement dans I’ offre des SSPN. En
ce moment, les SSPN sont financés uniquement
par les paiements de leurs affiliées, qui sont
invisibles au consommateur. Un prix global plus
élevé pourrait faire en sorte que ce prix devienne
visible. Cela pourrait ou non étre un
inconvénient. Mais ce qui compte, ¢’ est que
I"industrie n’ en est pas encore |a.

Enfin, et contrairement a ce que certains
participants ont fait valoir, ce n’est pasla
premiére fois que I’ on aaffaire aun tarif de
cette ampleur. Lesimportateurs de CD-R
versent bien davantage en pourcentage du prix
de gros ou de détail au titre de la copie privée.
V. INTRODUCTION PROGRESSIVE ET
AUTRESTRAITEMENTS
PREFERENTIELS

Il 'y apasderaison d offrir aux SSPN les
avantages offerts par laloi aux stations de radio



with respect to the remuneration right of
performers and makers. No evidence suggests
that a phasing-in of the tariff is necessary, even
though NRCC appears prepared to accept one.
Parliament afforded radio a preferential
treatment to the exclusion of others. The
extension of preferential measures alwaysis at
the expense of rights holders. Such measures
should not be extended further than what
Parliament intended unless a solid case is made
in favour of such an extension.

VI.THE TARIFF
A. Ambit of thetariff

The proposed tariffs target "'non broadcast radio
services' or "pay audio radio services'. During
the hearings, some participants focussed on the
digital or analog nature of the signals, aswell as
on whether the signals subject to the tariff
should broadcast music exclusively or amost
exclusively. Finally, some discussions related to
whether the tariff should apply only to licensed
services, as opposed to authorized services.

The evidence in these proceedings dealt almost
exclusively with digital services. A few
distribution undertakings convert the signals
into an (analog) FM signal before transmitting
them to their customers. These instances must
be addressed. Consequently, the tariff targets all
pay audio services.

Thetariff also appliesto all DPA signals,
irrespective of their musical content or of their
relative use of the repertoire. The rate already
accounts for the fact that some signals use the
repertoires far less than others.

The tariff should also apply to al signals,
including those that are not specifically licensed
by the CRTC. Some signals may be authorized
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commerciales en ce qui atrait au droit a
rémunération des interpretes et producteurs.
Rien ne permet de croire qu’il soit nécessaire
d’introduire le tarif progressivement, mémesi la
SCGDV semble préte al’ accepter. Le Parlement
aaccordeé un traitement de faveur aux
radiodiffuseurs, al’ exclusion des autres
secteurs. Les mesures préférentielles sont
toujours prises aux dépens destitulaires de
droits. De telles mesures ne doivent pas étre
adoptées au-dela des intentions du Parlement, a
moins d’ en prouver lanécessité de fagon
irréfutable.

VI.LETARIF
A. Portéedu tarif

Les tarifs proposés visent les «services de radio
autres que de radiodiffusion» ou les «services de
radio audio payante». Au cours des audiences,
certains participants ont insisté sur la nature
numérique ou anal ogique des signaux et se sont
demandés si les signaux assujettis au tarif
doivent diffuser de la musique exclusivement ou
presque. Enfin, on s'est demandé si le tarif
devait s appliquer uniquement aux services
détenteurs d’ une licence du CRTC, par
opposition aux services autorises.

Lapreuve au dossier traite presgue uniquement
de services numériques. Quelques entreprises de
distribution convertissent ces signaux en
signaux FM (analogiques) avant de les
transmettre aleurs abonnés. |1 faut traiter de ces
situations. Par conséquent, le tarif s applique &
tous les services sonores payants.

Letarif s applique également atousles SSPN,
guel que soit leur contenu musical ou |’ usage
relatif qu’ilsfont du répertoire. Le taux tient
déja compte du fait que certains signaux
utilisent les répertoires beaucoup moins que

d autres.

Letarif doit également s appliquer atousles
signaux, y compris a ceux qui ne détiennent pas
delicence du CRTC. Certains signaux peuvent



without being licensed; it would not serve any
purpose to allow for a debate over whether or
not they are subject to the tariff. Furthermore, it
would be unfair to let potential unlicensed
operators gain access to the repertoire for free,
while properly licensed operators have to pay
royalties for that same access.

It is not the Board' sintention that the tariff
apply to non-broadcast audio services such as
CHCR in Montreal, which distribution
undertakings obtain for free. This explains the
references to "pay" audio signalsin the tariff.

The tariff does not apply to the use of DPA in
commercial settings. Aswas explained in the
context of SOCAN Tariff 16, what isimportant
under those circumstancesiis not the
communication to the store but the performance
in the store.?” Commercial premises that use
DPA services must pay pursuant to some other
relevant tariff, such as Tariff 15 or 16.

B. A singletariff, but not a single collecting
agent

From alegal perspective, when a published
sound recording of amusical work is
communicated to the public by
telecommunication, the rights administered by
SOCAN are quite different from those
administered by NRCC. When acting
individually,? authors and composers can
control or even prohibit that telecommunication.
Performers and makers are only entitled to
receive equitable remuneration through a
collective society. Still, when the rights over
musical works are administered collectively, and
for so long as users pay royalties set by the
Board, SOCAN and NRCC are, for al practical
purposes, in the same situation. Indeed, asingle
set of provisions sets out how both collectives
obtain a certified tariff.?
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étre autorisés sans détenir une licence; il ne
serait pas tres utile de permettre que s engage un
débat pour savoir s'ils sont ou non étre assujettis
au tarif. Qui plus est, il serait injuste de
permettre a d' éventuel s exploitants non
autorisés de se servir du répertoire sansrien
payer pendant que ceux qui détiennent des
licences doivent verser des redevances.

La Commission n’ entend pas que le tarif

S applique aux services sonores non
conventionnelstel que CHCR aMontréal, que
les entreprises de distribution captent
gratuitement. Cela explique les références aux
services sonores «payants» dans le texte du tarif.

Letarif ne s applique pas al’ utilisation des
SSPN dans les locaux commerciaux. Comme
nous |’ avonsindiqué lors de I’ examen du tarif
16 dela SOCAN, ce qui compte dans ces cas, ce
N’ est pas la communication au magasin, mais ce
qui S entend dans le magasin.?’ Les locaux
commerciaux qui utilisent les SSPN devront se
prévaloir d un autre tarif pertinent, tel le tarif 15
ou 16.

B. Untarif unique, maispasun seul agent de
per ception

D’ un point de vue juridique, lorsqu’ un
enregistrement sonore publié d' une ceuvre
musicale est communiqué au public par
télécommunication, les droits administrés par la
SOCAN different de beaucoup de ceux
administrés par laSCGDV. Lorsgu’ils agissent
individuellement,” les auteurs et les
compositeurs peuvent controler ou méme
interdire cette télécommunication. Les
interprétes et les producteurs ont uniguement
droit & une rémunération équitable par

I’ entremise d’ une société de gestion collective.
Néanmoins, lorsque les droits pour les ceuvres
musi cales sont administrés collectivement, et
pour autant que les utilisateurs paient les
redevances établies par la Commission, la
SOCAN et laSCGDV sont, atoutes fins utiles,
dans laméme situation. D’ ailleurs, un seul
ensembl e de dispositions établit la maniére dont
ces deux sociétés obtiennent un tarif

homol ogué.”



The objectors ask for asingle tariff, or at least
for a mechanism that allows them to settle all
relevant royalties through a single payment. The
collectives argue that the Board is legally
required to certify separate tariffs.

Users face an increasing number of demands
from rights holders. A greater proportion of
those whose rights existed before 1997 have
started to assert them: requests for tariffs dealing
with the reproduction of musical works are a
casein point. New rights have also emerged. As
aresult, users regquire multiple authorizations or
must make multiple payments even where only
one "product” (such as recorded music) is used.
Aswell, in the digital environment, the need to
licence multiple types of works, each type
requiring multiple authorizations, increases.

The Board is concerned with the burden which
could result from the multiplication of tariffs.
Understandably, users look for one-stop
shopping. It makes sense to allow them, where
appropriate and where the law alowsit, to
acquire what is for them a single product
through a single payment. Parliament seemed to
recognize this when it required that the
remuneration to performers and makers be
combined in asingle payment. Knowing in
advance how much "music” costs without the
need for complicated cal culations encourages
transparency.®* At aminimum, when rights are
administered collectively, stating in asingle
tariff how much each collective society is
entitled to get makesit easier for the user to
make business decisions.

There are two issues to be addressed: whether to
have a single tariff, and whether to collect
royalties through a single collecting agent. The
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L es opposants demandent un tarif unique, ou
tout au moins un mécanisme qui leur permette
de régler toutes les redevances pertinentes en un
seul paiement. Les sociétés de gestion
rétorquent que la Commission est |également
tenue d’homol oguer destarifs distincts.

L es utilisateurs doivent composer avec des
demandes de plus en plus nombreuses de la part
destitulaires de droits. Ceux qui détenaient des
droits avant 1997 et qui les affirment sont plus
nombreux; les demandes visant des tarifs pour la
reproduction d’ ceuvres musicales en sont un
exemple concret. De nouvealx droits ont
émergé de leur cOté. Résultat : les utilisateurs
doivent solliciter une pléthore d' autorisations ou
effectuer des paiements multiples méme quand
il s'agit d’un seul «produit» (par exemple, un
enregistrement sonore). Qui plus est, dans
I”environnement numérique, il faut de plus en
plus obtenir des licences pour une multiplicité

d’ ceuvres, chacune d’ elles exigeant a son tour
toute une série d' autorisations.

La Commission s’ inquiéte du fardeau que la
prolifération des tarifs pourrait créer. On peut
comprendre pourquoi les utilisateurs préférent la
formule du guichet unique. C’ est une mesure de
bon sens que de leur permettre, chague fois que
C'est possible et que laloi le permet, d’ acquérir
ce qui représente pour eux un produit unique au
moyen d’ un paiement unigque. Le Parlement
semble avoir reconnu ce fait quand il adécidé
gue larémunération aux interpretes et
producteurs devrait étre combinée en un seul
paiement. Le fait de savoir al’ avance combien
co(te la «musique» sans avoir recours a des
calculs compliqués encourage |a transparence. *
A tout le moins, lorsque des droits sont
administrés collectivement, le fait d' établir en
un seul tarif ce a quoi chacune des sociétés a
droit facilite les décisions commerciales des
utilisateurs.

Deux questions méritent notre attention : savoir
s'il faut un tarif unique et s'il faut percevoir les
redevances par |’ entremise d’ un agent unique. I



Board finds it appropriate to do the first but not,
for the time being, the second.

Dealing with both sets of rightsin asingle tariff
raises no particular practical or legal difficulties.
Both proposed tariffs are filed pursuant to the
same legal regime. The provisions are identical
in all relevant respectsto thosein the
retransmission regime, where the Board,
originally confronted with several proposed
tariffs, certified only one. The retransmission
tariff dealsin a single document with the
remuneration rights for one type of use
(retransmission) on all types of works. Here, a
single tariff will deal with the remuneration
rights of one type of use (public
telecommunication of music) over two types of
subject matter.

NRCC submits that since each collectiveis
required to file a proposed tariff, the Board must
certify each proposed tariff submitted to it. That
argument raises doubts about the Board's
current practice of dealing with each tariff item
separately. If the tariff acollectivefiles
possesses such integrity, then the Board might
be required to hold a single hearing for al the
tariff items. Thisinterpretation might also mean
that the Board cannot create new tariff items of
its own motion, by carving out uses covered by
parts of existing tariffs, as was done with
SOCAN Tariffs 3.C and 21. Finally, the
argument would cast serious doubts on the
otherwise solidly established legality of the
retransmission tariff which the Board has
certified for over a decade. These propositions
run contrary to the general economy of the
regime.

The matter of consolidating payments raises
different issues. In this respect, the objectors all
advocate some form of collection system but the
collectives have been unable to agree.
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convient de procéder dans le premier cas, mais
de laisser le second en suspens pour e moment.

S occuper des deux ensembles de droits en un
seul tarif ne pose pas de difficulté particuliere
sur le plan pratique ou juridique. Les deux tarifs
proposés sont assujettis au méme cadre
juridique. Les dispositions pertinentes sont
identiques en tout point au régime de la
retransmission, ol la Commission, qui avait été
confrontée al’ origine par plusieurs projets de
tarifs, afini par en homologuer un seul. Le tarif
de laretransmission traite en un seul document
des droits & rémunération pour un type

d’ utilisation (retransmission) quel que soit le
type d ceuvre. En I’ occurrence, un tarif unique
traitera des droits a rémunération pour un type
d’ utilisation (télécommunication publique de
musique) al’ égard de deux types d’ objets de
droits.

La SCGDV soutient que puisque chague société
doit présenter séparément un projet de tarifs, la
Commission est tenue d’ homol oguer chacun des
projets qui lui sont soumis. Cet argument suscite
des doutes quant ala pratique courante qui
consiste atraiter séparément chague élément du
tarif. Si le tarif déposé par une soci été possede
unetelle intégrité, la Commission doit alors
tenir une seule audience pour tous les é éments
detarif. Cette interprétation peut également
vouloir dire gue la Commission ne peut pas
créer de nouveaux éléments de tarif de sa propre
initiative, en retranchant des usages de tarifs
existants, comme elle |’ avait fait pour lestarifs
3.C et 21 dela SOCAN. Enfin, I’ argument
mettrait sérieusement en doute lavalidité, par
ailleurs fermement établie, des tarifs pour la
retransmission que la Commission a

homol ogués depuis plus de dix ans. Toutes ces
propositions sont contraires al’ économie
générale du régime.

La question des paiements regroupés souléve
des questions distinctes. A cet égard, les
opposants préconisent un systeme quel congue
de perception unique, alors que les sociétés de
gestion n’ ont pas pu en venir a une entente.



From alegal perspective, theissueisnot clear
cut. If acollective dealing with joint and several
debtors cannot be forced to collect royalties
from one of them, then it could be argued that
no collective can force that choice on the other.

Under the circumstances, the Board chooses not
to designate a single collecting agent for both
collectives. The tariff will state what each
collective is owed, and will leave open the
matter of collection. However, the Board finds
the practical argumentsin favour of designating
asingle collecting agent compelling.
Apparently, NRCC and SOCAN already have
some common dealings with respect to
commercial radio stations. A decision on the
part of the collectives to voluntarily set up an
integrated payment system would be
constructive.

C. Targeting

Thereis considerabl e disagreement as to whom
the tariff should target for the purposes of
payment. The services do not wish to be
targeted. DTH offer themselves as target. Cable
operators are willing to act asthey do with
respect to non-broadcast television services. All
ask that the same target be identified in respect
of both collectives. NRCC wishes to target
DPA, while SOCAN wishes to target
distribution undertakings.

Coallecting royalties from either the distribution
undertakings or the service providers presents
advantages and difficulties in either case. In the
end, however, thereis no need to review them or
to decide the issue. Each collective has the right
to seek payment from either the distribution
undertaking or the DPA, whether or not the
tariff targets one or the other. Each would be
perfectly free to seek payment from the
distribution undertaking in one instance, and
from the service provider in another. Under the
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Laquestion est moins évidente sur le plan
juridique. Si une société de gestion traitant avec
des débiteurs solidaires ne peut étre obligée de
S adresser al’un d’eux, alorsil se peut

gu’ aucune ne puisse en obliger une autre du fait
de son propre choix.

Dans ces conditions, la Commission opte pour
ne pas désigner un agent de perception unique
pour les deux sociétés de gestion. Le tarif
stipulera ce a quoi chacune adroit sanstraiter de
perception. Néanmoins, la Commission estime
gue les arguments pratiques en faveur de
désigner un agent de perception unique sont tres
convaincants. || semblerait que laSCGDV et la
SOCAN aient déja établi certains rapports
communs al’ égard des stations de radio
commerciales. Il serait constructif que les
sociétés décident d’ elless-mémes d’ établir un
systéme de paiement intégré.

C. Cibles

On constate un profond désaccord en ce qui a
trait aqui doit étre ciblé pour le paiement du
tarif. Les services ne veulent pas |’ étre. Les SRD
se proposent comme cibles. Les
cablodistributeurs sont préts a agir de laméme
maniere qu'ilsle font al’ égard des services
spécialisés. Ils s accordent tous pour demander
gue I’ on identifie une méme cible pour les deux
sociétés de gestion. La SCGDV désire cibler les
SSPN, aors que la SOCAN vise les entreprises
de distribution.

L a perception des redevances auprés des
entreprises de distribution ou des fournisseurs de
services présente des avantages et des difficultés
dans les deux cas. Au bout du compte,
cependant, il n'est pas nécessaire de revoir ou de
trancher la question. Chacune des sociétés ale
droit de chercher aabtenir le paiement, soit des
entreprises de distribution ou des SSPN, sans
égard au fait que letarif cible lesunsou les
autres. Chacune d’ elles serait parfaitement libre
de chercher a obtenir le paiement des entreprises



circumstances, the only reasonable approach is
to say nothing.

This does not mean that the industry is helpless
when it comes to deciding who should be the
payee of choice. No collective can require that
payment be made from anyone before payment
isdue. That being the case, the debtors would be
free to decide who will pay a collective. Aslong
as payment is made on time, then the collective
probably has no other choice but to accept it.*

From a practical perspective, distribution
undertakings aready pay retransmission
royalties and Tariff 17.A royaltiesto SOCAN.
Under the circumstances, it may be easier for
SOCAN to collect all royalties on account of the
provision of DPA services from the distribution
undertakings. Thiswould offer the further
advantage that a distribution undertaking can
readily set-off the service provider’s share of the
royalties against affiliation payments. NRCC's
share could then be forwarded to it.

D. Discount

The retransmission and 17.A tariffs expressy
provide for a discount when services are
provided to certain institutional premises
(e.g., hospitals) and to hotels. Owners of these
premises pay less for their cable service. That
lower priceis not automatically reflected in a
tariff that is set at afixed amount per premises
served. In thisinstance, the tariff isset asa
percentage of what distribution undertakings
pay for DPA. Distribution undertakings are
quite capable to account for the lower price they
get from institutional premisesin their
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de distribution dans un cas, et des fournisseurs
de services dans | autre. Dans ces circonstances,
la seule approche raisonnable, ¢’ est de nerien
dire.

L’industrie 0’ en est pas pour autant incapable
d agir sur I"identité de celui qui verse les
redevances. Une société de gestion ne peut
exiger de quiconque d’ étre payée avant que la
dette soit échue. 1l en découle que les débiteurs
solidaires sont libres de convenir entre eux de
celui qui s acquitte de la dette. Tant et aussi
longtemps que le paiement respecte I’ échéance,
la société de gestion n’ a probablement d’ autre
choix que de I’ accepter.®*

Sur le plan pratique, les entreprises de
distribution versent déjaala SOCAN les
redevances de laretransmission et celles du tarif
17.A. Dans ces conditions, le plus facile serait
gue la SOCAN percoive des entreprises de
distribution toutes les redevances liées aux
SSPN. Cette formule est d' autant plus
avantageuse qu’ une entreprise de distribution
peut systématiquement opérer compensation
entre le montant de la redevance du fournisseur
de services et les paiements d' affiliation. La part
dela SCGDV pourrait ensuite lui étre
acheminée.

D. Escomptes

Letarif pour laretransmission et le tarif 17.A
prévoient expressément un escompte lorsgue les
services sont fournis a certains établissements
institutionnels (par exemple, les hdpitaux) et aux
hotels. Les propriétaires de ces établissements
paient moins pour leur service de
cablodistribution. Ce prix moins élevé n’est pas
automatiquement reflété dans un tarif qui est
établi &un montant fixe par local desservi. Cette
fois-ci, par contre, le tarif représente un
pourcentage de ce que les entreprises de
distribution paient pour les SSPN. Les



negotiations with DPA service providers.
Therefore, it can be assumed that therateis
self-adjusting and does not require discounting.

E. Small systems

Subsection 68.1(4) of the Act provides that
small cable transmission systems are entitled to
apreferential rate. That rate was set at $10 per
year per system in SOCAN Tariff 17.A.

Previous preferential rates were set at afixed
amount partly because the main rates were
themselves set at so many cents per month per
premises served. In atariff that isset at a
percentage of arate base, it seems simpler and
fairer to afford the preference required by
statute by providing a discount to what would
otherwise be payable. For one thing, a
preferential rate that is set at afixed amount
necessarily means that the preference afforded
gets less important as the system has fewer
subscribers.

Small systems shall pay at half the rate of other
systems (i.e., 5.56 per cent to SOCAN and 2.63
per cent to NRCC). Anything less may not be
sufficient to satisfy the requirement set out in
the Act. Anything more is unnecessary given
the discretionary nature of the services offered.
At the collectives' reguest, small systems will
pay royalties only once ayear.

The wording of the definition of "small cable
transmission system" was adjusted to take into
account the recent Exemption Order for Small
Cable Undertakings (Appendix I, Public Notice
CRTC 2001-121, December 7, 2001).
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entreprises de distribution sont parfaitement en
mesure de refléter le prix moins élevé qu’ elles
obtiennent des établissements institutionnels
dans leurs négociations aupres des fournisseurs
de SSPN. Par conséguent, on peut considérer
que letarif seragjuste alui seul et qu'il n"adonc
pas besoin d’ un escompte.

E. Petitssystemes

Le paragraphe 68.1(4) de la Loi prévoit que les
petits systémes de transmission par fil ont droit
aun taux préférentiel. Cetaux aétéfixéal10$
par an par systéme dans e tarif 17.A dela
SOCAN.

Lestaux préférentiels antérieurs avaient été
établis a un montant fixe en partie parce que les
taux principaux avaient été en eux-mémes fixés
a «x» cents par mois par local desservi. Dans un
tarif qui est fixé aun pourcentage de |’ assiette
tarifaire, il semble plus simple et plus juste

d accorder la préférence exigée par laloi au
moyen d’ un escompte sur ce qu’il faudrait
autrement payer. D’ autant plus gu’ un taux
préférentiel ayant un montant fixe veut
nécessairement dire que la préférence accordée
s ‘amoindrit en fonction du nombre d’ abonnés.

L es petits systemes paieront la moitié du taux
verseé par d’ autres systémes, soit 5,56 pour cent
alaSOCAN et 2,63 pour cent alaSCGDV. Un
escompte moins important pourrait ne pas
satisfaire aux exigencesdela Loi. Il n'est pas
nécessaire d’ accorder davantage non plus,
compte tenu de la nature discrétionnaire des
services offerts. Comme les sociétés de gestion
I’ ont demandé, |es petits systémes ne verseront
des redevances qu’' une fois!’an.

Lelibellé de la définition de «petit systéme de
transmission par fil» a été modifié de facon a
tenir compte de la récente Ordonnance

d’ exemption pour les petites entreprises de
cablodistribution (annexe |, avis public CRTC
2001-12, du 7 décembre 2001).



F. Sound recording use information

At first, the Board intended to ask DPA
suppliers to provide the collectives with
whatever information they maintain pursuant to
CRTC requirements. It then appeared that the
content of playlists maintained for the purpose
of the CRTC was not at all clear. Participants
agreed on setting out the specific information
that should be maintained for the purposes of
the tariff.

There then remained the matter of how much
information should be supplied. DPA suppliers
argued that requesting anything more than one
week six times ayear would be cumbersome.
The collectives asked for one week per month.
The Board remains uncertain as to why the
information that is displayed on the subscriber’s
screen when amusical work is played cannot be
systematically supplied to the collectives.

Issues of server programming may be involved,
which will have to be explored more fully at a
later date. In the meantime, DPA suppliers will
be required to report for one week each month.

G. Finalization of tariff wording

The Board made considerable changes to the
wording of the tariff in order to reflect the many
and various conclusions reached in the decision.
In this respect, cooperation from counsel for the
parties was solicited repeatedly. The
participants’ assistance at this stage of the
process helped considerably in arriving at a text
that reflected the Board' s intentions without
raising unforeseen difficultiesin its day-to-day
application. The Board is grateful for that
assistance.
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F. Obligationsderapport : enregistrements
sonores

Au départ, laCommission avait |’ intention de
demander aux fournisseurs de SSPN de remettre
aux sociétés de gestion les renseignements qu’ils
sont tenus de détenir pour se conformer aux
exigences du CRTC. Par lasuite, il est apparu
gue le contenu des listes sequentielles préparées
acetitre demeure pour le moinsincertain. Les
participants se sont entendus pour énumérer
spécifiquement les renseignements qui doivent
étre compilés pour lesfins du tarif.

Restait alors la question de la quantité de
renseignements qu’il faudrait remettre. Les
fournisseurs de SSPN ont soutenu que la
fourniture de données al’ égard de plus d’ une
semaine six fois par année serait trop exigeante.
L es sociétés de gestion cherchaient a obtenir les
données d’ une semaine par mois. La
Commission comprend toujours mal pourquoi il
est difficile de fournir systématiquement aux
Sociétés de gestion les renseignements qui sont
affichés au moment de ladiffusion del’ ceuvre.
Il se peut que cela mette en cause la
programmation des serveurs; ¢’ est une guestion
sur laquelle il faudra se pencher davantage dans
un avenir rapproché. Pour I'instant, les
fournisseurs de SSPN seront tenus de faire
rapport une semaine par mois.

G. Finalisation du libellé du tarif

La Commission a profondément madifié le
libellé du tarif, de fagon arefléter les
conclusions nombreuses et diverses auxquelles
elleen est arrivée. A cet égard, on ademandé a
maintes reprises aux procureurs des parties de
coopérer. La contribution des participants a ce
stade du processus a aidé considérablement a
élaborer un texte qui refléete les objectifs de la
Commission tout en évitant de soulever des
difficultés dans son application pratique. La
Commission lesremercie de leur aide.



H. Transitional Provisions

The tariff contains certain transitional
provisions made necessary because the tariff
takes effect on January 1, 1997 for SOCAN and
January 1, 1998 for NRCC, even though it was
approved much later. A table sets out interest
factors or multipliers to be used on sums owed
in agiven month. The multiplying factors were
derived using previous month-end Bank Rates
covering the period January 1997 to March
2002 as published by the Bank of Canada (rates
for March, April and May 2002 were set equal
to the current rate). The Board considers that a
penalty over and above the interest factor
should not be imposed on retroactive payments
in this matter, as there was no way for DPA
services to estimate the amounts payable until
the tariff was approved. Interest is not
compounded. The amount owed for any given
month is the monthly amount of the approved
tariff multiplied by the factor set out for that
month. The Board hopes that this will greatly
simplify the users' calculations and the
collectives’ verifications.
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H. Dispositionstransitoires

Le présent tarif comporte des dispositions
transitoires qui sont nécessaires parce qu'’il
prend effet e 1% janvier 1997 pour la SOCAN et
le 1% janvier 1998 pour la SCGDV et ce, méme
s'il a éé homologué beaucoup plustard. Un
tableau fournit les facteurs d’intéréts qui seront
appliqués aux sommes dues pour les usages
effectués durant un mois donné. Les facteurs de
multiplication ont été établis en utilisant e taux
d’ escompte de la Banque du Canada en vigueur
le dernier jour du mois précédent pour la période
alant de janvier 1997 amars 2002 tel qu’il a été
publié par la Bangue du Canada (les taux pour
les mois de mars, avril et mai 2002 ont été
établis en fonction du taux actuellement en
vigueur). La Commission estime que cette
affaire ne nécessite pas I’imposition d’ une
pénalité en sus du facteur d intérét pour les
paiements rétroactifs puisque les SSPN n’ étaient
pas en mesure d’ estimer |e montant éventuel du
tarif homologué par la Commission. L’ intérét

N’ est pas composé. Le montant dd pour un mois
donné est le montant des redevances établi
conformément au tarif, multiplié par le facteur
fourni pour le mois en question. On peut espérer
gue ces mesures simplifieront de beaucoup les
calculs et vérifications auxquels les utilisateurs
et les sociétés de gestion devront selivrer.

L e secrétaire général,

Claude Majeau
Secretary General



ENDNOTES

. The CRTC speaks of pay audio services and
pay audio programming undertakings.
During these proceedings, objectors
referred to non-broadcast radio services.
Proposed statements of royalties target pay
audio radio services or non-broadcast radio
services.

. The Broadcasting Act defines distribution
undertaking as "an undertaking for the
reception of broadcasting and the
retransmission thereof by radio waves or
other means of telecommunication to more
than one permanent or temporary residence
or dwelling unit or to another such
undertaking”.

. The DPA service provider and the
distribution undertaking are jointly and
severally liable for the public
telecommunication that occurs when awork
is transmitted through a distribution
undertaking on a DPA signal: paragraph
2.4(1)(c) of the Act.

The Digital Media Association objected to
the SOCAN tariff but did not participate in
the proceedings. Objections from
background music service providers, a cable
radio station and others were eventually
withdrawn.

. A few small systems offer DPAsin aFM
format.

. DMX and Galaxie each provide 30 channels
covering avariety of highly specific genres.
Pop Classics, Baroque, Classics Masters
and Chamber Music each have their own
channel; so do music from the * 70s and
music from the ‘* 80s.

1.

5.

NOTES

Le CRTC parle de services sonores payants
et d entreprises de programmation sonore
payante. Au cours de ces instances, les
opposants ont parlé de services de radio
autres que de radiodiffusion. Les projets de
tarifs visent les services de radio audio
payante ou les services de radio autres que
de radiodiffusion.

LaLoi sur laradiodiffusion définit une
entreprise de distribution comme une
«entreprise de réception de radiodiffusion
pour retransmission, al’aide d’ ondes
radioélectriques ou d’ un autre moyen de
télécommunication, en vue de sa réception
dans plusieurs résidences permanentes ou
temporaires ou locaux d’ habitation, ou en
vue de saréception par une autre entreprise
semblable».

Le fournisseur de SSPN et I’ entreprise de
distribution sont solidairement responsables
de latélécommunication publique qui se
produit lorsqu’ une ceuvre est transmise par
une entreprise de distribution sur un signal
sonore payant numérique : alinéa 2.4(1)c)
delalLoi.

LaDigital Media Association S est opposée
au tarif delaSOCAN, maisn’apas
participé aux audiences. Les oppositions des
fournisseurs de services de musique de
fond, d'une station de radio par céble et

d autres ont finalement été abandonnées.

Quelques petits systemes offrent des SSPN
dans une formule FM.

DMX et Galaxie offrent chacune 30 canaux
présentant un éventail de genrestres
spécifiques. Classique pop, baroque, grands
classiques et musique de chambre ont toutes
leur propre canal, de méme que la musique
des années 70 et des années 80.



10.

DPA offering may change substantially in
the near future. Already, thereistalk of a
joint management agreement between DM X
and Galaxie, which would result in
distribution undertakings being offered a
single bundle of 40 signals. At the time of
the hearings, however, the future of this
proposal remained uncertain. It istherefore
unnecessary to take it into account in this
decision.

Other "products’ that could be used in the
future, but that are mostly absent at present,
include live spoken word, unpublished
sound recordings, live music and sound
recordings of non-musical works.

The profitability of DMX is reduced
because of an agreement with its American
parent, though not to such extent that the
genera assessment made here is affected.

Participants also referred to them as proxies
or even methodologies. Given the
conclusion the Board reaches as to their
usefulness, nothing would be served by
engaging in that debate.

Satements of Royalties to Be Paid for the
Retransmission of Distant Radio and
Television Sgnalsin 1990 and 1991, (1990-
1994) C.B.R. 3; 32 C.P.R. (3% 97,
http://www.ch-cda.gc.ca/decisions/r021019
90-b.pdf.

Some participants argued that profitability
should be analysed by looking only at the
most profitable operations, and not every
operator in the market. Were this true, every
venture capitalist and anyone involved in an
industry that depends heavily on research
and development would rapidly run out of
money.

10.

L’ offre de SSPN pourrait changer
considérablement tres bientot. |l est dgja
guestion d’ un accord de gestion commune
entre DMX et Galaxie, par lequel les
entreprises de distribution se verraient offrir
un seul ensemble de 40 signaux. Mais au
moment des audiences, |’ avenir de cette
proposition restait incertain. Il n’est donc
pas nécessaire de la prendre en compte dans
cette décision.

Les autres «produits» susceptibles d’ étre
utilisés ultérieurement, mais qui ne le sont
pratiquement pas actuellement,
comprennent les créations orales en direct,
les enregi strements sonores non publiés, la
musique en direct et les enregistrements
sonores d’ ceuvres non musicales.

Larentabilité de DM X est moindre a cause
d'un accord avec sa société mere
américaine, mais pas au point d'influer sur
I’ évaluation générale faiteici.

L es participants ont parlé de substituts ou
méme de méthodol ogies. Compte tenu de la
conclusion alaguelle en est arrivée la
Commission au sujet de leur utilité, il ne
servirait arien de s engager dans ce débat.

Tarifs des droits a payer pour la
retransmission de signaux éloignés de radio
et de télévision en 1990 et 1991, (1990-
1994) R.D.C.D.A. 3; 32 C.P.R. (39 97,
http://www.cb-cda.gc.ca/decisions/r021019
90-b.pdf.

Certains participants ont fait valoir que la
rentabilité devrait étre analysée en
examinant uniquement les entreprises les
plus rentables et non tous les exploitants sur
le marché. Si cela était vrai, chaque
investisseur en capital de risgue et toute
industrie qui dépend largement dela
recherche et du dével oppement verrait
rapidement ses fonds se tarir.


http://www.cb-cda.gc.ca/decisions/r02101990-b.pdf
http://www.cb-cda.gc.ca/decisions/r02101990-b.pdf

11.

12.

13.

14.

15.

16.

17.

18.

Similarly, this decision will not deal with
the question of whether the provision of
DPA servicesisanatural monopoly. Itis
difficult to believe that natural monopolies
have all but vanished, given that network
effects present in the information economy
and elsewhere do seem to favour the
creation of monopolies, natural and
otherwise.

This seems to run counter to Mr. Giunta's
testimony, who found that working for
Galaxie allowed him to "worry about ...
things that commercial radio had long since
forgotten about." Tr. p. 2087.

This is something to be expected in any
event, as both provide an audio output.

Indeed, as can be inferred from what
follows, most products within that
continuum are not on the whole substitutes
for each other.

Retransmitters pay 5¢ per year per
subscriber for distant radio signals; that is
less than one per cent of what they pay for
distant television signals.

With the possible exception of afew spoken
word programs on signals targeted at
children.

The Board gives little weight to the fact that
DPA marketsitself as being different from
conventional radio. Those who offer anew
product always try to distinguish it from the
existing product that people, rightly or
wrongly, are most readily going to associate
it with.

"[T]he Board properly understood its
function when it stated that it had to

regul ate the balance of market power
between copyright owners and users':
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11.

12.

13.

14.

15.

16.

17.

18.

De méme, cette décision ne traitera pas de
la question de savoir si I’ offre de SSPN est
un monopole naturel. 1l est difficile de
croire gue les monopoles naturels ont
disparu, étant donné que les effets de réseau
que I’ on retrouve dans I’ économie de
I"information et ailleurs semblent favoriser
la création de monopol es, naturels ou
autres.

Celasemble aler al’ encontre du
témoignage de M. Giunta, qui a constaté
gue lefait de travailler pour Galaxie lui a
permis de [ TRADUCTION] «se préoccuper de
choses ... quelaradio commerciale a
oubliées depuis longtemps». Tr. p. 2087.

Il faut s'y attendre de toute facon puisque
les deux produisent un signal sonore.

En fait, comme on pourra en conclure de ce
qui suit, lamajorité des produits
appartenant a ce continuum ne peuvent pas
se remplacer mutuellement.

Un retransmetteur paie cing cents par année
par abonné pour les signaux éloignés de
radio; cela représente moins de un pour cent
decequ’il verse pour les signaux éloignés
detélévision.

A I’ exception éventuelle de quel ques
émissions orales destinées aux enfants.

La Commission accorde peu d’ importance
au fait que les SSPN aient tenté de se
«vendre» en se disant différent delaradio
traditionnelle. Ceux qui offrent un nouveau
produit ent toujours de se démarquer
du produit existant auquel on va, ajuste
titre ou non, le plus facilement |” associer.

«[L]aCommission abien compris sa
mission lorsgqu’ elle adéclaré qu’ elle devait
assurer un certain équilibre au sein du
marcheé entre les titulaires de droit d’ auteur



19.

20.

21.

22.

23.

24.

Canadian Association of Broadcasters v.
SOCAN (1994), 58 C.P.R. (3) 190, 1969
(F.CA)).

Satement of royalties to be collected by
NRCC for the public performance or
communication to the public by
telecommunication, in Canada, of published
sound recor dings embodying musical works
and performers’ performances of such
works [ Tariff 1.A - Commercial radioin
1998, 1999, 2000, 2001 and 2002],

August 13, 1999,
http://www.cb-cda.gc.ca/decisions/m13081
999-b.pdf, pp. 30-32; (1999) 3 C.P.R. (4™
350, 376-378.

Id., 27 (C.B.), 373 (C.P.R)).

Canadian Broadcasting Corp. c. (Canada)
Copyright Appeal Board (1990), 109 N.R.
216,30 C.P.R. (3) 269 (F.C.A.).

As stated earlier, pricing in information
industries tends to be based on value to the
purchaser, not cost to produce.

Final Report to the Minister of Consumer
and Corporate Affaires for 1987, (1987) 15
C.P.R. (3% 129, 138.

Other issues or factors that areirrelevant to
setting this tariff include: the impact of
DPA on the sale of sound recordings; the
argument that DPA uses aless valuable part
of the repertoire; the value of DPA’s efforts
in"compiling" the repertoire into the
various signals; the "rate is not a price"
argument.
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19.

20.

21.

22.

23.

24.

et les utilisateurs» : Association canadienne
des radiodiffuseurs c. SOCAN (1994), 58
C.P.R. (3 190, 196g (C.A.F.).

Tarif des redevances a percevoir par la
SCGDV pour I’ exécution en public ou la
communication au public par
télécommunication, au Canada,

d enregistrements sonores publiés
constitués d’ aeuvres musicales et de la
prestation de telles aceuvres [ Tarif 1.A -
Radio commerciale en 1998, 1999, 2000,
2001 et 2002], décision du 13 ao(t 1999,
http://www.cb-cda.gc.ca/decisions/m13081
999-b.pdf, pp. 30-32; (1999) 3 C.P.R. (4%
350, 376-378.

Id., 27 (C.D.A.), 373 (C.PR)).

Société Radio-Canada c. Commission
d’ appel du droit d’ auteur (Canada) (1990),
109 N.R. 216, 30 C.P.R. (3°) 269 (C.A.F.).

Comme il en adégja été question, dans les
industries de I’ information les prix sont
habituellement établis en fonction de la
valeur que |’ acheteur lui accorde, et non pas
en fonction du codt de production.

Rapport final au ministre de la
Consommation et des corporations pour
I’année 1987, (1987) 15 C.P.R. (3°) 129,
138.

Parmi d’ autres questions ou facteurs non
pertinents al” heure de fixer ce tarif, on
retrouve : I’incidence des SSPN sur lavente
d’ enregistrements sonores; I’ argument selon
lequel les SSPN utilisent une partie moins
importante du répertoire; lavaleur de

I” apport des SSPN pour ce qui est de
«compiler» le répertoire dans les divers
signaux; I’ argument voulant que «le taux

N’ est pas un prix».


http://www.cb-cda.gc.ca/decisions/m13081999-b.pdf
http://www.cb-cda.gc.ca/decisions/m13081999-b.pdf
http://www.cb-cda.gc.ca/decisions/m13081999-b.pdf
http://www.cb-cda.gc.ca/decisions/m13081999-b.pdf

25.

26.

27.

28.

29.

30.

31.

Satement of royalties to be collected for the
performance or communication by
telecommunication in Canada of musical or
dramatico-musical worksin 1990, 1991,
1992, 1993, 1994 and 1995, April 19, 1996,
http://www.cb-cda.gc.ca/decisions/m19041
996-b.pdf, pp. 17-18; (1996) 70 C.P.R. (3%
501, 517-518.

Id. pp. 37-38 (C.B.); 531-533 (C.P.R.);
Canadian Cable Television Association. v.
Society of Composers, Authors and Music
Publishers of Canada (F.C.A.) (1997), 75
C.P.R. (3% 376.

Statement of royalties to be collected for the
performance or communication by
telecommunication in Canada of musical or
dramatico-musical works in 1994, 1995,
1996 and 1997, September 20, 1996,
http://www.ch-cda.gc.ca/decisions/m200919
96-b.pdf pp. 26-28; (1996) 71 C.P.R. (3%
196, 217-218.

Authors and composers can decide not to
administer their rights collectively; that
option is not open to performers and
makers.

Sections 67 to 68.2 of the Act.

A similar preoccupation with transparency
may have led the Copyright Appeal Board
to deal with the then two performing rights
societies through consolidated hearings and
to issue tariffs that were identical in all
relevant respects.

Indeed, it may well be that a creditor always
must accept payment in full from either
joint and several debtor, even once the debt
isdue.
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25.

26.

27.

28.

29.

30.

31.

Tarif des droits a percevoir pour

I’ exécution ou la communication par
télécommunication au Canada d’ aeuvres
musi cales ou dramatico-musicales en 1990,
1991, 1992, 1993, 1994 et 1995, décision du
19 avril 1996,
http://www.cb-cda.gc.ca/decisions/m19041
996-b.pdf, pp. 17-18; (1996) 70 C.P.R. (3°)
501, 517-518.

Id. pp. 37-38 (C.D.A.); 531-533 (C.P.R.);
Association canadienne de télévision par
cable c. Société canadienne des auteurs,
compositeurs et éditeurs de musique
(C.A.F.) (1997), 75 C.P.R. (3°) 376.

Tarif des droits a percevoir pour

I’ exécution ou la communication par
télécommunication au Canada d’ aeuvres
musicales ou dramatico-musicales en 1994,
1995, 1996 et 1997, décision du 20
septembre 1996,
http://www.cb-cda.gc.ca/decisions/m20091
996-b.pdf pp. 26-28; (1996) 71 C.P.R. (39
196, 217-218.

Les auteurs et compositeurs peuvent
renoncer a administrer leurs droits
collectivement; lesinterprétes et les
producteurs n’ ont pas cette option.

Articles67 a68.2 delaLoi.

Une préoccupation analogue a propos de la
transparence peut avoir amené la
Commission d’ appel du droit d' auteur a
organiser des audiences regroupées pour les
deux sociétés de droits d’ exécution de

I’ épogue, et aétablir des tarifsidentiques
dans tous | es aspects pertinents.

On pourrait méme vouloir soutenir que le
créancier doit toujours accepter un paiement
pour latotalité de la dette provenant del’un
ou |"autre des débiteurs solidaires et ce,
méme apres échéance.


http://www.cb-cda.gc.ca/decisions/m19041996-b.pdf
http://www.cb-cda.gc.ca/decisions/m19041996-b.pdf
http://www.cb-cda.gc.ca/decisions/m19041996-b.pdf
http://www.cb-cda.gc.ca/decisions/m19041996-b.pdf
http://www.cb-cda.gc.ca/decisions/m20091996-b.pdf
http://www.cb-cda.gc.ca/decisions/m20091996-b.pdf
http://www.cb-cda.gc.ca/decisions/m20091996-b.pdf
http://www.cb-cda.gc.ca/decisions/m20091996-b.pdf
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L. INTRODUCTION

[1] The Society of Composers, Authors and
Music Publishers of Canada (SOCAN), the
Neighbouring Rights Collective of Canada
(NRCC) and CMRRA/SODRAC Inc. (CSI) filed
tariffs for the use of their repertoire by Multi-
Channel Subscription Satellite Radio Services.
The proposed statements of royalties were filed
pursuant to subsection 67.1(1) and 70.13(1) of
the Copyright Act (the “Act”).

[2] SOCAN’s proposed statements for 2005,
2006, 2007, 2008 and 2009 were published in
the Canada Gazette on May 1, 2004, May 14,
2005, May 20, 2006, June 23, 2007 and June 14,
2008. NRCC’s statement for the years 2007 to
2010 was published on May 6, 2006. CSI’s
statements for 2006 to 2009 and for 2008-2009
were published on April 30, 2005 and May 19,
2007.! Potential users and their representatives
were advised of their right to object. Sirius
Satellite Radio (Sirius) and Canadian Satellite
Radio Inc. (CSR), collectively the “Satellite
Radio Services” did so.

[3] The examination of these three matters was
consolidated at the request of the Satellite Radio
Services, for the reasons set out in the Board’s
order of July 21, 2006. The hearings took place
over eleven days, from November 26 to

Ottawa, le 8 avril, 2009

Dossiers : Exécution publique d’ceuvres
musicales; Exécution publique
d’enregistrements sonores; Reproduction
d’ceuvres musicales

Motifs de la décision homologuant le tarif des
redevances a percevoir par la SOCAN (2005-
2009), la SCGDV (2007-2010) et CSI (2006-
2009) a I’égard des services de radio
satellitaire a canaux multiples par abonnement

L. INTRODUCTION

[1] La Société canadienne des auteurs,
compositeurs et éditeurs de musique (SOCAN),
la Société canadienne de gestion des droits
voisins (SCGDV) et CMRRA/SODRAC inc.
(CSI) ont déposé des tarifs pour I’utilisation de
leur répertoire par les services de radio
satellitaire a canaux multiples par abonnement.
Les projets de tarifs ont été déposés en vertu des
paragraphes 67.1(1) et 70.13(1) de la Loi sur le
droit d’auteur (1a « Loi »).

[2] Les projets de la SOCAN pour 2005, 2006 et
2007, 2008 et 2009 ont été publiés dans la
Gazette du Canada le 1° mai 2004, le 14 mai
2005, le 20 mai 2006, le 23 juin 2007 et le

14 juin 2008. Celui de la SCGDYV pour les
années 2007 a 2010 a été publié le 6 mai 2006.
Les tarifs de CSI pour 2006 a 2009 et pour
2008-2009 ont été publiés le 30 avril 2005 et le
19 mai 2007." Les utilisateurs éventuels et leurs
représentants ont été avisés de leur droit de
s’opposer. Sirius Radio Satellite (Sirius) et
Canadian Satellite Radio Inc. (CSR),
collectivement désignées les « services de radio
par satellite » ou « services de radio satellitaire »,
I’ont fait.

[3] Pour les motifs exprimés dans une
ordonnance de la Commission du 21 juillet 2006,
I’examen des trois affaires a été réuni a la
demande des services de radio par satellite. Les
audiences ont été tenues pendant onze jours, du



December 11, 2007. The record of the
proceedings was closed on February 13, 2008
with the parties’ last filing of supplementary
materials.

1. Position of Parties

[4] SOCAN initially proposed a rate of 25 per
cent of total gross income. That proposal was
however revised downward substantially at close
to 15 per cent, and then to about 13 per cent
following the parties’ replies.

[5] NRCC initially proposed a rate of 17 per cent
of gross income, with a minimum fee of $1.50
per subscriber per month. NRCC later revised its
rate proposal to 4.4 per cent and then 4 per cent,
without specifying any minimum fees.

[6] CSI initially proposed a rate of 5 per cent of
gross income, with a minimum fee of $0.50 per
subscriber per month. CSI’s new proposed tariff
for 2008 and 2009 included rates of 5 per cent
with a minimum fee of $0.50 per subscriber per
month for a service that does not authorize
subscribers to reproduce musical works, and

10 per cent with a minimum fee of $1 for a
service that does. These rates were revised to
2.9 per cent ($0.29) and 5.8 per cent ($0.58).

[7] CSR did not propose any specific rates,
although it was of the opinion that it should be
lower than the rate paid by commercial radio
stations. Sirius proposed SOCAN rates of
between 2.0 and 2.6 per cent of income, NRCC
rates of between 0.5 per cent and 0.7 per cent,
and CSI rates of between 0.48 per cent and
1.14 per cent.

2. Description of the Multi-Channel
Subscription Satellite Radio Services

[8] The satellite radio services industry originated
in the United States. XM Satellite Radio (XM)

26 novembre au 11 décembre 2007. Le dossier de
I’instance a été clos le 13 février 2008 avec le
dépdt final de documentation additionnelle par les
parties.

1. Position des parties

[4] La SOCAN a d’abord proposé un tarif de
25 pour cent du revenu brut total. Cette
proposition a toutefois été révisée
considérablement a la baisse, passant a pres de
15 pour cent, pour ensuite s’établir a 13 pour
cent apres les réponses des parties.

[5] La SCGDV a d’abord proposé un tarif de

17 pour cent du revenu brut, avec une redevance
minimale de 1,50 $ par mois par abonné. La
SCGDV a ultérieurement révisé sa proposition de
taux a 4,4 puis a 4 pour cent, sans aborder la
question des redevances minimales.

[6] CSI a d’abord proposé un tarif de 5 pour cent
du revenu brut, avec une redevance minimale de
0,50 $ par mois par abonné. Le nouveau tarif de
CSI pour 2008 et 2009 comprend un taux de

5 pour cent du revenu brut total avec une
redevance minimale de 0,50 $ par mois par
abonné pour un service qui n’autorise pas la
reproduction d’ceuvres musicales par les
abonnés, et de 10 pour cent avec une redevance
minimale de 1 $ pour un service qui les autorise.
Ces taux ont été révisés pour s’établir a 2,9 pour
cent (0,29 $) et 5,8 pour cent (0,58 $).

[7] CSR n’a proposé aucun tarif particulier
quoiqu’elle soit d’avis qu’il devrait étre inférieur
a celui payé par les stations de radio
commerciales. Sirius a proposé des taux pour la
SOCAN se situant entre 2,0 et 2,6 pour cent du
revenu, entre 0,5 et 0,7 pour cent pour la
SCGDV et entre 0,48 et 1,14 pour cent pour
CSL

2. Description des services de radio satellitaire
a canaux multiples par abonnement

[8] L’industrie des services de radio par satellite
a pris naissance aux Etats-Unis. XM Satellite



launched its operation on September 25, 2001
and Sirius Satellite Radio (Sirius U.S.) launched
its operation on July 1, 2002. They were the first
and remain the largest operators in the world.

[9] XM uses two high-powered geostationary
satellites that rotate in synchronization with the
earth and provide blanket coverage of the entire
U.S. mainland and southern Canada.

[10] Sirius uses three satellites that move around
the earth in an elliptical orbit. These satellites are
called geosynchronous and orbit above the
equator for 16 hours a day and below the equator
for 8 hours permitting the satellite to sleep and
conserve energy.

[11] The multiplex signal sent by satellite to the
mobile receivers is encrypted so that only those
receivers equipped with a decryption key which
permits the unscrambling of the signal can
receive and play the signal.

[12] The American services were able to expand
into Canada by forming exclusive partnerships
with Canadian corporations. On June 16, 2005,
the Canadian Radio-television and
Telecommunications Commission (CRTC) issued
broadcasting licences to CSR and Sirius to offer
satellite radio services across Canada. CSR (XM
Canada) launched its operation on November 22,
2005 and Sirius on December 1, 2005.

[13] At the end of 2004, XM reported over 3.2
million subscribers, and Sirius U.S. had reached
the one million subscriber level. At the time of
the hearing, Sirius and CSR had 200,000 and
120,000 subscribers respectively. By the summer
of 2008, those numbers had increased to 750,000
and 440,000. Satellite radio services quickly
penetrated the market. It took Sirius U.S.

Radio (XM) a commencé ses opérations le

25 septembre 2001 et Sirius Satellite Radio
(Sirius U.S.), le 1* juillet 2002. Ces entreprises
ont été les premicres et demeurent les plus
importantes du monde dans ce domaine.

[9] XM utilise deux satellites géostationnaires de
grande puissance dont I’orbite autour de la terre
est en phase et qui procurent une couverture
englobant toute la partie continentale des Etats-
Unis et le sud du Canada.

[10] Sirius utilise trois satellites qui circulent
autour de la terre selon une orbite elliptique. Ces
satellites sont appelés géosynchrones et sont
placés en orbite au-dessus de 1’équateur durant
16 heures par jour et sous celui-ci, pour les
autres 8 heures, permettant ainsi au satellite
d’entrer en état de veille et de conserver de
I’énergie.

[11] Le signal multiplex transmis par satellite
aux récepteurs mobiles est codé de telle sorte que
seuls les récepteurs munis d’une clé de
déchiffrement permettant de débrouiller le signal
peuvent le recevoir et le jouer.

[12] L’expansion des services américains chez
nous a été rendue possible par la formation de
coentreprises exclusives avec des sociétés
canadiennes. Le 16 juin 2005, le Conseil de la
radiodiffusion et des télécommunications
canadiennes (CRTC) a délivré a CSR et Sirius
des licences de radiodiffusion pour offrir des
services de radio par satellite partout au Canada.
CSR (XM Canada) a commencé ses opérations le
22 novembre 2005 et Sirius, le 1 décembre
2005.

[13] A la fin de 2004, XM déclarait plus de 3,2
millions d’abonnés, et Sirius U.S. avait atteint le
plateau du million d’abonnés. Lors de I’audience,
Sirius et CSR avaient respectivement 200 000 et
120 000 abonnés. A 1’été 2008, ces chiffres
avaient augmenté a 750 000 et 440 000. Les
services de radio satellitaire ont connu une
pénétration rapide du marché. Il aura fallu



3.6 years to have 5,000,000 units in the hands of
American customers, while DVDs took 2.5 years
to reach the same amount, MP3 players 4.8
years, cellular phones 10 years and satellite
television 10.6 years.

[14] For our purposes, the infrastructure and
operations of the two American services, on
which the Canadian services rely, are fairly
similar. In order to provide an uninterrupted
radio broadcast service, the U.S. satellite services
augment their satellite signal through the use of a
network of ground transmitters. This technique,
which is said to create “space diversity”, prevents
signal dropouts. With this combined
infrastructure, the satellite services are able to
deliver all of their programming to all
subscribers, regardless of their location in North
America at the time of reception.

[15] In terms of programming content, although
each satellite service has developed its own
micro-niche programming, both offer a large
selection of commercial-free music channels
covering a wide range of genres as well as
channels of news, children’s programs, sports,
comedy, talk and traffic. Additionally, a
subscription to the satellite services offers the
following innovative features: text display
providing artists’ name, songs’ title, scores, stock
quotations, a tagging mechanism alerting
listeners when a song or an artist is playing on
another channel, temporary and permanent
recording options, pause and replay of live radio
content, Internet service delivery of some audio
channels over the Web as a streaming service as
well as allowing the receiver to be used as a MP3
player.

[16] Programming of the U.S. services is created
and delivered using a content management system
(CMS) located at their main broadcast studio.
The objective of this system is to store once and
deliver many times.

3,6 années a Sirius U.S. pour placer 5 000 000
d’unités entre les mains de clients américains,
alors que le DVD a atteint le méme nombre en
2,5 années, le lecteur MP3 en 4,8 années, le
téléphone cellulaire en 10 années et la télévision
par satellite en 10,6 années.

[14] Pour les besoins de I’espece, I'infrastructure
et ’exploitation des deux services américains, sur
lesquels les services canadiens reposent, sont
assez semblables. De facon a fournir un service
radio ininterrompu, les services américains
augmentent leur signal satellitaire en utilisant un
réseau d’émetteurs terrestres. La technique qui,
dit-on, crée de la « diversité d’espace » évite les
interruptions de signal. Avec cette infrastructure
mixte, les services sont en mesure de livrer toute
leur programmation a tous leurs abonnés, peu
importe ou ils se trouvent en Amérique du Nord
lors de la réception.

[15] Sur le plan du contenu de la programmation,
méme si chaque service a concu ses propres
micro-créneaux de programmation, les deux
offrent un vaste choix de canaux de musique sans
message publicitaire dans un large éventail de
genres, de méme que des canaux d’actualités,
d’émissions pour enfants, de sports, de comédie,
d’infovariété et de circulation. De plus,
I’abonnement aux services par satellite offre les
innovations suivantes : affichage texte du nom
des artistes, du titre des chansons, des résultats
sportifs et des cotes de la bourse, une fonction de
repérage avertissant I’auditeur qu’une chanson
ou un artiste tourne sur un autre canal, la
possibilité de faire un enregistrement temporaire
ou permanent, I’arrét-reprise de contenu audio en
direct, le service Internet de transmission sur
demande de certains canaux audio par le Web
ainsi que 'utilisation du récepteur comme lecteur
MP3.

[16] La programmation des services américains
est créée et livrée au moyen d’un systéme de
gestion de contenu (SGC) situé a leur studio
principal de radiodiffusion. L’ objectif de ce
systéme est de mettre en mémoire une fois et de
livrer plusieurs fois.



[17] CSR uses a CMS provided by Delat Digital
Media System. CSR produces and delivers 12
channels originating in Canada at studios located
in Toronto and Montreal. Music directors at
these two sites select the music to be used which
is then injected in the system using functions of
the Delat workstations located in these two cities.
These workstations are directly connected to the
main Delat CMS located in Washington, D.C. by
a fibre optic line (OC3 line).

[18] Sirius uses a CMS called Nex Gen but does
not produce any programming in Canada. All
Sirius’ content in Canada is produced by
Canadian third-party content providers. These
providers generate and deliver the content to the
Sirius master control centre located in New York
City.

[19] XM has a complex of 82 studios in
Washington as well as studios in New York,
Nashville and Chicago. Sirius U.S. is based out
of New York and has other studios in Los
Angeles and Memphis. Programming is not
typically delivered live, with the obvious
exception of live sporting events. Essentially,
before programming can be uplinked to the
satellites for delivery, programming directors
must store a copy of all music and audio files
required onto the main server. These files are
compressed, encoded and combined to complete
the process commonly referred to as
“multiplexing”. Selection and scheduling of
programming content are done using specialized
software that instructs the main server when and
in what order it must play the various music or
audio files. The server also serves the alternative
delivery channels, including Internet and cellular
phone streaming services.

[20] Although the Canadian satellite services rely
heavily on their U.S. partner’s programming, the
terms of their CRTC licence require them to

[17] CSR utilise un SGC fourni par Delat Digital
Media System. CSR produit et livre 12 canaux
en provenance du Canada de studios situés a
Toronto et a Montréal. Les directeurs musicaux a
ces deux sites sélectionnent les pieces qui sont
par la suite injectées dans le systéme par des
fonctions des postes de travail Delat situés dans
ces deux villes. Ces postes sont reliés directement
au SGC principal situé & Washington, D.C. par
un lien de fibre optique (lien OC3).

[18] Sirius utilise un SGC connu sous le nom de
Nex Gen mais ne produit aucune programmation
au Canada. Tout son contenu canadien est
produit par des tiers canadiens fournisseurs de
contenu. Ces derniers génerent et livrent le
contenu au centre de contrdle principal de Sirius,
situé a New York.

[19] XM dispose d’un ensemble de 82 studios a
Washington ainsi que des studios a New York,
Nashville et Chicago. La principale place
d’affaires de Sirius U.S. est & New York et elle a
d’autres studios a Los Angeles et Memphis. La
programmation n’est habituellement pas livrée en
direct, sauf bien siir les événements sportifs en
direct. Essentiellement, avant que la
programmation ne soit transmise au satellite en
vue de sa livraison, les directeurs de
programmation doivent mettre en mémoire dans
le serveur principal une copie de tous les fichiers
de musique et audio. Les fichiers sont
comprimés, encodés et compilés afin de réaliser
le processus communément appelé

« multiplexage ». Le choix et la programmation
du contenu se font au moyen de logiciels
spécialisés qui commandent au serveur principal
le moment et 1’ordre dans lesquels celui-ci doit
faire entendre les divers fichiers de musique ou
audio. Le serveur dessert également les canaux
alternatifs de livraison, dont les services de
transmission sur demande sur Internet et aux
cellulaires.

[20] Bien que les services par satellite canadiens
utilisent abondamment la programmation de leurs
partenaires américains, les conditions de leur



include in their subscription package a minimum
of content produced in Canada. Accordingly, out
of the 130 channels CSR offers, 13 are produced
in Canada while out of the 110 channels Sirius
offers, 11 are produced in Canada. The Satellite
Radio Services differ slightly in the way they
create and deliver their Canadian content. It is
useful, in light of the legal issues raised, to
highlight the distinctive features of each Service.

[21] CSR creates its own programming. A digital
communication link from the Canadian offices to
the U.S. infrastructure allows the work stations
in Canada to send instructions directly to the
servers and the scheduling software sitting in
U.S. headquarters in Washington. Thus, CSR
programming is conceived and controlled in
Canada but produced from Washington.

[22] CSR receives audio content in the form of
CDs or through DMDS-Musicrypt® service
provided by the sound recording industry. When
dealing with a new CD, the production team
makes a copy directly on the server in the U.S.
using the digital connection, without making any
back up or archival copies. New music obtained
through DMDS-Musicrypt is received as digital
audio files from a server that sits in Canada. In
this case, an intermediary copy of the file is
stored on a work station located in Canada. If the
Canadian production team selects the song, then
that file is “transferred” onto the main server in
Washington via the digital communication link.

[23] When it comes time to scheduling program
content, the programming director instructs the
U.S. scheduling software to play specific songs
and recorded voice elements in a certain order
and at the appropriate time; the Washington
server plays them off its local hard drives,
combining the Canadian channels with the

licence du CRTC les obligent a inclure dans leur
bouquet d’abonnement un minimum de contenu
produit au Canada. En conséquence, des 130
canaux offerts par CSR, 13 sont produits au
Canada, alors que des 110 offerts par Sirius, 11
le sont. Les services de radio par satellite créent
et livrent leur contenu canadien de facon quelque
peu différente. Compte tenu des questions de
droit soulevées, il est utile de souligner les
caractéristiques qui différencient chaque service.

[21] CSR crée sa propre programmation. Un lien
de communication numérique reliant les bureaux
canadiens a I'infrastructure américaine permet
aux stations de travail de transmettre des
instructions directement du Canada aux serveurs
et au logiciel d’ordonnancement situés dans les
quartiers généraux de Washington. La
programmation de CSR est donc congue et
contrdlée au Canada, mais produite de
Washington.

[22] CSR recoit le contenu audio sous forme de
CD ou par I'intermédiaire d’un service SDMN-
Musicrypt® fourni par I’industrie de
Ienregistrement sonore. A la réception d’un
nouveau CD, I’équipe de production en fait une
copie directement sur le serveur aux Etats-Unis
au moyen du lien numérique, sans en faire de
copies de sauvegarde ou d’archivage. La nouvelle
musique obtenue grace au SDMN-Musicrypt est
recue sous forme de fichiers audionumériques
d’un serveur situé au Canada. Dans ce cas, une
copie intermédiaire du fichier est mémorisée dans
une station de travail située au Canada. Si
I’équipe de production canadienne choisit la
chanson, ce fichier est alors « transféré » dans le
serveur principal a Washington par le lien de
communication numérique.

[23] Le moment venu de programmer le signal, le
directeur de la programmation donne des
instructions aux logiciels de répartition
américains de jouer des chansons et des
enregistrements vocaux donnés, dans un certain
ordre et au moment opportun; le serveur situé a
Washington les fait alors jouer 2 méme ses



American ones into the common multiplex signal
that is sent up to the satellite.

[24] Unlike CSR, Sirius does not produce any
programming itself; it acquires all of its
Canadian content from Canadian third-party
content providers. Standard Radio Inc. provides
Sirius with a Canadian rock music channel called
Iceberg 95 created in studios located in Toronto.
The content is available in CD and DMDS-
Musicrypt. The music is scheduled from
Toronto, loaded onto the Sirius master server
where it is encoded and digitized for delivery to
the server’s master control centre in New York
City. Astral Media provides Sirius with two
Canadian rock music channels, Rock Velours and
Energie, pursuant to a subcontract with Standard
Radio. The programming is created in Montreal
using the same technology used by Standard
Radio. The music is scheduled from Montreal on
a six-hour loop for broadcast each day by a
program called Music Master. Content providers
store the music files and create the programming
on a server located in their respective broadcast
studio. Again, if musical works are provided on a
CD, a digital copy is made on the content
provider’s server. If musical works are provided
through DMDS-Musicrypt, a digital link to that
service is used to copy that file onto the Canadian
server. Sirius’ Canadian content providers do not
make archival copies of musical works.

[25] Sirius’ content providers use a specialized
scheduling software that is part of their server
complex to determine which songs and other
recorded voice elements will be played and when.
When it is time for a show to air, the scheduling
system automatically plays it off the copies on
the Canadian servers. That output is linked by
communication lines to the U.S. facility,
combined with the other American channels and

propres disques durs en mixant les canaux
canadiens et américains en un signal multiplex
commun qui est transmis au satellite.

[24] Contrairement a CSR, Sirius ne produit pas
elle-méme de programmation; elle acquiert la
totalité de son contenu canadien de tiers
canadiens fournisseurs de contenu. Standard
Radio Inc. fournit a Sirius un canal de musique
rock canadienne connu sous le nom de Iceberg
95, produit dans des studios situés a Toronto. Le
contenu est disponible sur CD et SDMN-
Musicrypt. La musique est répartie de Toronto,
stockée dans le serveur principal de Sirius ou elle
est encodée et numérisée pour sa livraison au
serveur du centre de contrdle principal a New
York. Astral Media fournit a Sirius deux canaux
de musique rock canadienne, Rock Velours et
Energie, en vertu d’un contrat de sous-traitance
avec Standard Radio. La programmation est
créée a Montréal avec la méme technologie que
celle utilisée par Standard Radio. La musique est
répartie de Montréal en boucle de six heures pour
radiodiffusion quotidienne au moyen d’un logiciel
appelé Music Master. Les fournisseurs de
contenu compilent les fichiers de musique et
créent la programmation sur un serveur situé
dans leur studio de radiodiffusion respectif.
Encore une fois, si des ceuvres musicales sont
fournies sur CD, une copie numérisée en est faite
sur le serveur du fournisseur de contenu. Si des
ceuvres musicales sont fournies par SDMN-
Musicrypt, un lien numérique auquel ce service
est branché est utilisé pour reproduire ce fichier
dans le serveur canadien. Les fournisseurs
canadiens de contenu de Sirius ne font pas de
copie d’archives des ceuvres musicales.

[25] Les fournisseurs de contenu de Sirius
utilisent un logiciel de répartition spécialisé
intégré a leur ensemble de serveurs pour
déterminer les chansons et autres enregistrements
vocaux qui seront joués ainsi que le moment ou
ils le seront. Lorsque vient le temps de diffuser
une émission, le systéme de répartition la
transmet a partir des copies dans les serveurs
canadiens. Ces sorties de données sont intégrées



uplinked to the satellites. The content used on the
Canadian originated signals is never actually
stored on the Sirius U.S. server.

[26] In both cases, once the programming has
been multiplexed and uplinked to the satellites,
programming is delivered to the subscribers’
respective receivers in Canada and the U.S. The
Satellite Services’ management system tells the
Canadian receivers which channels a subscriber
is entitled to receive and the U.S. satellite
services’ management system does the same for
its American subscribers. Although the signal
that Canadian subscribers receive holds all the
channels offered by both the U.S. and Canadian
Satellite Services, because the signal is
encrypted, they will only have access to a subset
of channels.

I1. THE EVIDENCE
1. Joint Evidence of Parties

[27] The parties jointly commissioned Erin
Research to document the amount of music on
all-music channels and the amount of music on
selected channels on Sirius and CSR to measure
the total amount of music on channels that the
parties identified as relevant, that is on “talk
channels”; to report on the amount of music used
in, for example, commercials; and to report on
the amount of music used by each network and
each channel. The results accepted by all parties
are that for Sirius the amount of music for non-
music channels is 31.7 to 33 per cent, and for
CSR, 25.3 per cent. They also agree that the
music channels use music 94 per cent of
programming time.

aux installations américaines par des lignes de
communication, mixées aux autres canaux
américains et transmises aux satellites par liaison
ascendante. Le contenu utilisé dans les signaux
provenant du Canada n’est jamais vraiment
stocké dans le serveur de Sirius U.S.

[26] Dans les deux cas, une fois que la
programmation a été multiplexée et transmise
aux satellites par liaison ascendante, elle est
livrée aux récepteurs respectifs des abonnés au
Canada et aux Etats-Unis. Les systémes de
gestion des services par satellite indiquent aux
récepteurs canadiens les canaux qu’un abonné est
en droit de capter; ceux des systémes américains
font de méme pour les abonnés américains. Bien
que le signal recu par les abonnés canadiens
contienne tous les canaux offerts par les services
américain et canadien, parce que le signal est
chiffré, les abonnés n’auront acceés qu’a un sous-
ensemble de canaux.

II. LA PREUVE
1. La preuve commune des parties

[27] Les parties ont conjointement confié a la
firme Erin Research le mandat d’établir la
quantité de musique sur les canaux entiérement
musicaux et celle sur certains canaux de Sirius et
de CSR afin d’y mesurer la quantité totale de
musique sur des canaux que les parties ont décrit
comme pertinents, soit les canaux a
prépondérance verbale, de faire rapport sur la
quantité de musique utilisée, par exemple dans
les messages publicitaires et de faire rapport sur
la quantité de musique utilisée par réseau et par
canal. Les résultats acceptés par toutes les
parties indiquent que la quantité de musique
utilisée par Sirius pour les canaux non musicaux
se situe entre 31,7 et 33 pour cent, et pour CSR,
elle est de 25,3 pour cent. Les parties ont aussi
admis que les canaux musicaux utilisent la
musique pour 94 pour cent de leur temps de
programmation.



2. The Collectives

[28] CSI and NRCC commissioned the services
of Paul Audley and Associates in consultation
with Mr. Benoit Gauthier of Circum Network
Inc. to develop a methodology and common
database to analyze the use of their repertoire by
the Satellite Services.

[29] CSI analyzed a sample of 6,147 plays to
determine the percentage of plays of sound
recordings used that are eligible for
remuneration. It matched the titles in the sample
to their existing database and contacted their
members to confirm the ownership or eligibility
of additional titles.

[30] Mr. Audley contends that ideally, the
adjustment to the satellite services rate for CSI
should take into account the number of times
subscribers listened to musical works as part of
the repertoire. However, Mr. Audley was unable
to apply this method by reason that he did not
have access to the necessary data. Instead, he
relied on a 2006 Canadian Listening Study
provided by Sirius Canada, ranking subscribers’
preferred genres of music and channels, to
conclude that 72 per cent of songs played by
Sirius Canada are part of CSI’s repertoire. When
weighted for songs listened to, the ratio increased
to 78.6 per cent. Applying the same adjustments
to CSR, Mr. Audley found that 67.9 per cent of
songs played were part of the CSI repertoire and
that the compensable rate increased to 74.1 per
cent when the ratio of songs played to songs
listened to is accounted for. Overall, he estimated
a repertoire share of 76.9 per cent for both
Satellite Services.

[31] Ms. Nancy Smith of NextMedia was
commissioned by the Collectives to prepare a

2. Les sociétés de gestion

[28] CSI et la SCGDYV ont retenu les services de
la firme Paul Audley and Associates, en
collaboration avec M. Benoit Gauthier, Réseau
Circum inc., afin de concevoir une méthodologie
et une base de données commune pour I’analyse
de Iutilisation de leur répertoire par les services
par satellite.

[29] CSI a analysé un échantillon de 6147
diffusions d’ceuvres musicales pour calculer le
pourcentage de diffusion d’enregistrements
sonores utilisés admissibles & une rémunération.
Elle a jumelé les titres de 1’échantillon a ceux de
leur base de données et a contacté ses membres
pour valider la titularité et I’admissibilité de titres
additionnels.

[30] M. Audley soutient qu’idéalement,
I’ajustement au tarif des services par satellite
pour CSI devrait prendre en compte le nombre de
fois que des abonnés ont écouté des ceuvres
musicales comprises dans le répertoire.
Cependant, M. Audley a été incapable
d’appliquer cette méthode parce qu’il n’a pas eu
acces aux données nécessaires. Il s’est plutdt
appuyé sur une étude de 1’écoute au Canada de
2006 déposée par Sirius Canada, classant les
genres musicaux et les canaux par ordre de
préférence des abonnés pour conclure que

72 pour cent des chansons diffusées par Sirius
Canada font partie du répertoire de CSI. Apres
avoir pris en considération les chansons écoutées,
le ratio a augmenté & 78,6 pour cent. En
appliquant les mémes ajustements a CSR,

M. Audley a conclu que 67,9 pour cent des
chansons diffusées faisaient partie du répertoire
de CSI et que I'utilisation du répertoire passe a
74,1 pour cent lorsqu’on tient compte du ratio
des chansons diffusées par rapport a celles
écoutées. Dans I’ensemble, il a évalué la part du
répertoire a 76,9 pour cent pour les deux
services.

[31] M™ Nancy Smith de NextMedia a été
mandatée par les sociétés de gestion pour



report on the methods used by the Satellite
Services to market their receivers, their
subscriber services and programming content.
She concluded that without music, there would be
no viable business strategy for satellite radio.
Although talk, news and sports are used to
differentiate the CSR and Sirius brands, i.e.,
Shock Jock Howard Stern for Sirius and the
NHL for XM, the main attraction for satellite
radio remains commercial-free music.

[32] Mr. Benoit Gauthier conducted a survey on
behalf of the Collectives to determine the relative
importance of various programming and non-
programming features of satellite radio on a
consumer’s decision to subscribe or not to a
satellite radio service. Since the Collectives did
not have access to the Satellite Services’
subscriber lists, a sample of subscribers was
obtained by placing computer-generated
automated calls to a random sample of
households to identify those who were satellite
subscribers. Of the 4,201 persons identified as
such, 1,000 personal interviews were conducted
and 302 individuals completed a web-based
questionnaire. Even though it is the best
information that the Collectives could obtain in
the circumstances, Mr. Gauthier concedes the
sample is skewed towards Western Canada, is
predominantly male and under-represents French
speaking Canadians.

[33] Sixty-five per cent of respondents stated that
they made the decision to subscribe to satellite
radio, while 34 per cent received the service as a
gift or as part of a promotion. Eighty per cent of
those questioned were paying for the
subscription, 16 per cent were receiving the
service as part of a promotion, but were
considering whether they would continue with the
service, and 3 per cent had purchased a lifetime
subscription.

préparer un rapport sur les méthodes utilisées par
les services par satellite pour commercialiser
leurs récepteurs, leurs services aux abonnés et
leurs contenus de programmation. Elle a conclu
que sans musique, il n’y aurait pas de plan
d’affaire viable pour la radio par satellite. Méme
si on a recours au contenu parlé, aux actualités et
aux sports pour différencier les marques CSR et
Sirius (Shock Jock Howard Stern pour Sirius, la
LNH pour XM), I’attrait principal pour la radio
satellitaire demeure la musique sans annonce
publicitaire.

[32] M. Benoit Gauthier a mené une enquéte
pour le compte des sociétés de gestion afin
d’évaluer I'importance relative, pour la radio par
satellite, de la disponibilité de diverses fonctions
liées ou non a la programmation sur la décision
d’un consommateur de s’abonner ou non a un
service de radio satellitaire. Etant donné que les
sociétés de gestion n’avaient pas acces aux listes
d’abonnés des services, un échantillon d’abonnés
a été constitué en faisant des appels automatiques
établis par ordinateur a un échantillon aléatoire
de ménages pour déterminer lesquels étaient
abonnés au satellite. Des 4201 personnes
appartenant a cette catégorie, 1000 ont été
interviewées personnellement et 302 autres ont
répondu a un questionnaire en ligne. Méme si ce
sont les meilleurs renseignements que les sociétés
de gestion ont pu obtenir dans les circonstances,
M. Gauthier reconnait que I’échantillon
surreprésente 1’Ouest canadien et les hommes et
sous-représente les francophones.

[33] Soixante-cing pour cent des personnes
interrogées ont déclaré qu’elles ont elles-mémes
pris la décision de s’abonner a la radio par
satellite, alors que 34 pour cent ont regu ce
service en cadeau ou dans le cadre d’une
promotion. Quatre-vingts pour cent des
personnes interrogées payaient leur abonnement,
16 pour cent recevaient le service dans le cadre
d’une promotion, mais se demandaient si elles
continueraient a le recevoir, et 3 pour cent
avaient opté pour un abonnement a vie.



[34] The most frequently cited reasons for
subscribing to satellite radio were, in order of
preference: geographic coverage by satellite radio
(36 per cent); variety of programming (20 per
cent); and music programming (15 per cent). The
factors which were most critical to the decision
of consumers to subscribe or continue to
subscribe were: music programming (66 per
cent); sports programming (18 per cent); and talk
& entertainment (17 per cent).

[35] Eighty-six per cent of respondents stated
that they would not have subscribed to satellite
radio in the absence of music programming. The
second most important reason for subscribing
was talk & entertainment at 34 per cent.

[36] The respondents were asked how or if
subscribing to satellite radio had modified their
behaviour. The responses showed a 37 per cent
decrease in the purchase of prerecorded CDs, a
65 per cent reduction in the purchase of music
downloads, a 57 per cent reduction in the
listening to conventional radio, and a 13 per cent
reduction in watching news on television.

[37] The respondents also indicated a
willingness-to-pay for recording capabilities on
satellite radio receivers such as the ability to
record music and to be able to rewind current
programs. However, the study concluded that
more advanced recording features increased the
number of customers drawn to the recording
product but not the amount such customers were
willing to pay for the more sophisticated features.

[38] The Collectives engaged Dr. Ajay K.
Agrawal, Professor of Economics at the
University of Toronto and Dr. John McHale,
Professor of Economics at Queens University to
develop a methodology to value music as an

[34] Par ordre de préférence, les raisons qui ont
été le plus souvent évoquées pour s’abonner a la
radio par satellite sont : la couverture
géographique de la radio par satellite (36 pour
cent); la variété de la programmation (20 pour
cent); la programmation musicale (15 pour cent).
Les facteurs les plus déterminants dans la
décision prise par les consommateurs de
s’abonner ou de prolonger leur abonnement sont :
la programmation musicale (66 pour cent); la
programmation sportive (18 pour cent); le
contenu parlé et les variétés (17 pour cent).

[35] Quatre-vingt-six pour cent des répondants
indiquaient qu’ils ne se seraient pas abonnés a la
radio par satellite en 1’absence de programmation
musicale. Avec 34 pour cent, le contenu parlé et
les variétés s’est révélé la deuxieme plus
importante raison pour s’abonner.

[36] On a demandé aux personnes interrogées si,
et de quelle facon, I’abonnement a la radio par
satellite avait modifié leur comportement. Les
réponses ont indiqué une baisse de 37 pour cent
des achats de CD préenregistrés, de 65 pour cent
des achats de téléchargements de musique, de

57 pour cent de I’écoute de la radio
conventionnelle et de 13 pour cent de I’écoute des
bulletins de nouvelles télévisés.

[37] Les personnes interrogées ont aussi signifié
leur assentiment a payer pour des fonctions
d’enregistrement sur les récepteurs de radio
satellitaire telles que la possibilité d’enregistrer
de la musique et celle de rembobiner les
émissions en cours. Toutefois, I’étude a conclu
que des fonctions d’enregistrement plus
performantes faisaient croitre le nombre de
clients attirés par I’enregistrement, mais non le
montant que de tels clients accepteraient de payer
pour les fonctions plus perfectionnées.

[38] Les sociétés de gestion ont retenu les
services de M. Ajay K. Agrawal, professeur
d’économie a I’Université de Toronto et de

M. John McHale, professeur d’économie a
I’Université Queens, pour élaborer une méthode



input to satellite radio’s subscription services.
Dr. Agrawal signed the initial economic report
filed as Exhibit Collectives-4 and both

Drs. Agrawal and McHale signed the reply to the
objectors’ experts, Dr. David Reitman, Exhibit
Collectives-5; both of them testified and defended
the economic theories and approaches referred to
in the various reports. We will therefore refer to
both of them when discussing their evidence and
the reports. With regard to the choice of the
appropriate proxy, they favour digital pay audio
(DPA) services. They propose however three
other economic approaches based on fairness,
efficiency and consistency, which are described
later. All four approaches arrived at similar
results, which the authors contend leads to
greater confidence in the tariff they proposed.

3. CSI

[39] CSI, in addition to accepting the reports
prepared by Drs. Agrawal and McHale,
commissioned Mr. Paul Audley and Dr. Douglas
Hyatt, to prepare a report determining the
amount that should be paid by the Satellite
Services for the right to reproduce and authorize
the reproduction of musical works in CSI’s
repertoire. Messrs. Audley and Hyatt agree with
Drs. Agrawal and McHale’s proposal of a

37.5 per cent rate as the overall value of music
use (including both the communication and the
reproduction rights of authors, performers and
makers of sound recordings). With respect to the
appropriate proxy, Messrs. Audley and Hyatt are
of the opinion that the tariff for limited
downloads, subject to certain adjustments, is the
closest proxy to satellite radio.

4. The Satellite Radio Services

[40] Dr. David Reitman, Principal, Charles River
Associates International, was commissioned by
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d’évaluation de la musique en tant qu’intrant
pour les services d’abonnement de la radio par
satellite. M. Agrawal a signé le premier rapport
économique déposé comme picce Collectives-4,
et MM. Agrawal et McHale ont tous deux signé
la réponse a I’expert des opposants, M. David
Reitman, comme piece Collectives-5; les deux
ont témoigné et soutenu les théories et les
approches auxquelles renvoient les divers
rapports. Nous référerons donc aux deux lors de
notre examen de leur témoignage et des rapports.
A I’égard du choix d’un point de référence
approprié, ils privilégient les services sonores
payants numériques (SSPN). Ils proposent
toutefois trois autres approches économiques
fondées sur I’équité, I’efficience et I’uniformité,
décrites plus loin. Les quatre approches donnent
des résultats similaires, ce qui, selon les auteurs,
augmente la confiance a 1’égard du tarif qu’ils
ont proposé.

3.CSI

[39] En plus d’accepter les rapports préparés par
MM. Agrawal et McHale, CSI a retenu les
services de M. Paul Audley et de M. Douglas
Hyatt pour préparer un rapport établissant les
sommes que les services par satellite devraient
débourser pour le droit de reproduire des ceuvres
musicales du répertoire de CSI et d’en autoriser
la reproduction. MM. Audley et Hyatt sont
d’accord avec la proposition de MM. Agrawal et
McHale d’un tarif de 37,5 pour cent comme
valeur globale de la musique utilisée (incluant les
droits de communication et de reproduction des
auteurs, artistes-interpretes et producteurs
d’enregistrements sonores). En ce qui concerne le
point de référence approprié, MM. Audley et
Hyatt estiment que le tarif pour les
téléchargements limités, sous réserve de certains
ajustements, est celui se rapprochant le plus de la
radio par satellite.

4. Les services de radio par satellite

[40] Les services par satellite ont demandé a
M. David Reitman, directeur principal de la



the Satellite Services to review and critique the
economic report prepared by Drs. Agrawal and
McHale. He criticized their work for relying too
much on theoretical models (for both the Shapley
Value and the Efficiency Approaches) and for
placing too little emphasis on the traditional
methods using relevant market information. In his
opinion, it is more economically sound to start
with a market rate for alternative music services
that already exists and then adjust for the
differences between those services and satellite
radio services.

[41] The Satellite Services also commissioned
Mr. Kenneth Goldstein, media consultant, to
propose a methodology for establishing the
tariffs. Having compared DPA to satellite radio
and commercial radio, he concluded that
commercial radio is the more appropriate proxy.
He also criticized Circum Network’s attempt to
value music as a retail experience rather than
valuing the repertoire at the wholesale level. His
analysis will also be considered in greater detail.

5. Sirius

[42] Sirius commissioned Angus Reid to do a
survey of its subscribers to compare the results
obtained by Circum Network. That survey used
the actual list of Sirius subscribers. Angus Reid
conducted a total of 400 telephone interviews of
a representative sample of urban and rural as
well as regional subscribers. The survey
identified the benefits to consumers as:

- Programming packaging — the presentation
and breadth of that content;

- Programming content — music, talk, etc.;

- Reception (geographic); and

- Commercial-free.

firme Charles River Associates International, de
revoir et de critiquer le rapport économique
préparé par MM. Agrawal et McHale. 11
reproche a leur travail de trop s’en remettre a des
modeles théoriques (dans le cas de I’approche de
I’évaluation selon Shapley et celle fondée sur
I’efficience) et de ne pas mettre suffisamment
I’accent sur les méthodes traditionnelles utilisant
des renseignements pertinents sur le marché. A
son avis, il est plus logique sur le plan
économique de se fonder sur un taux du marché
qui existe déja pour d’autres services de musique
et de s’ajuster par la suite aux différences entre
ces services et la radio satellitaire.

[41] Les services par satellite ont également
retenu les services de M. Kenneth Goldstein,
conseiller-médias, pour proposer une
méthodologie en vue d’établir les tarifs. Apres
avoir comparé les SSPN a la radio par satellite et
a la radio commerciale, il a conclu que cette
derniere s’avere un indicateur plus approprié. Il a
aussi reproché au Réseau Circum sa tentative
d’évaluer la musique comme une opération de
commerce de détail plutdt que d’en évaluer le
répertoire au niveau du gros. Son analyse sera
également examinée plus en détail.

5. Sirius

[42] Sirius a retenu les services d’ Angus Reid
pour réaliser un sondage de ses abonnés afin
d’établir une comparaison avec les résultats
obtenus par le Réseau Circum. La liste a jour des
abonnés de Sirius a été utilisée pour ce sondage.
Angus Reid a effectué en tout 400 entrevues
téléphoniques aupres d’un échantillonnage
représentatif, tant des milieux urbains et ruraux
que des régions. Voici les avantages pour les
consommateurs que le sondage a révélés :

- Assemblage d’émissions — présentation et
étendue de ce contenu;

- Contenu des émissions — musique, contenu
parlé, etc.;

- Réception (géographie);

- Absence de message publicitaire.



[43] Mr. Reid concluded that there was no one
specific benefit that drove the consumer to
subscribe. At best, 50 per cent of subscribers
made their decision to subscribe based on the
commercial-free music channels. Accordingly,
Mr. Reid concluded that the Circum Network
study exaggerated the value of music.

Mr. Gauthier examined the Angus Reid Survey
and concluded that the questions asked were
either biased or unclear and for that reason, in his
opinion, the survey results are misleading and
flawed.

III. LEGAL ISSUES

[44] All parties agree that SOCAN and NRCC
are entitled to a royalty, with the result that there
are no legal issues to be resolved with respect to
them.

[45] The same cannot be said with respect to
CSI. Its claim with respect to the right to
reproduce music in its repertoire raises four legal
issues. First, can CSI claim royalties in respect
of reproductions made directly on a server
located in the U.S.? Second, does the 4 to 6
second buffer constitute a reproduction of a
substantial part of a work within the meaning of
subsection 3(1) of the Act?* Third, does the
Internet-based streaming of the satellite services’
signals involve such a reproduction? Fourth, do
the extended buffer, radio replay, pause and
rewind feature and sampling of programming
content for promotional purposes by retail outlets
involve such reproductions?

1. Reproductions Made in the U.S.

[46] The is