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NOMINATION OF ROBERT H. BORK TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

TUESDAY, SEPTEMBER 15, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC,

The committee met, pursuant to notice, at 10 a.m., in room SR-
325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee) presiding.

Also present: Senators Thurmond, Kennedy, Metzenbaum,
DeConcini, Leahy, Heflin, Simon, Hatch, Simpson, Grassley, Spec-
ter, Humphrey.

The CHAIRMAN. The hearing will come to order, please.

1 welcome everyone here this morning, Judge Bork, his distin-
guished panel of introducers, my colleagues, and the public, and I
would like to take just a moment at the outset to explain how we
are going to proceed today and from here on, I hope.

It is the ordinary practice of the committee in a hearing like
this, Judge, to have opening statements from all of my colleagues,
and then to invite the presenters of the nominee to speak, and then
ask the nominee for his or her statement. But we are going to
change the beginning just a little bit today to accommodate some
very busy and, quite frankly, very important people.

oday, you have a distinguished panel of introducers that are
here, and what I would like to suggest is this—and I have checked
this with my colleagues. I believe they are all in agreement. Even
though every Senator will have up to 10 minutes to make an open-
ing statement, I will for the time being forego my opening state-
ment; and I understand the distinguished ranking member, Sena-
tor Thurmond, will also. Then we will yield to President Ford—and
it is a great honor to have you here, Mr. President—and distin-
guished Members of the Congress who will be introducing you.

Then we will come back to opening statements, either Senator
Thurmond or Senator Kennedy, whomever wishes to proceed next,
and finish our opening statements. I suspect that after the intro-
ducers and the opening statements that will, quite frankly, take
the better part of the morning. So I beg your indulgence, Judge, to
sit through all the flattering comments that you will hear and all
the questions that you may hear raised.
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Then we will reconvene approximately an hour after we finish.
My hope is we will finish by 1 o’clock or earlier, and we will recon-
vene at 2 o'clock. At that time, I will make a brief opening state-
ment. I will invite you to make your statement, and at that time
hopefully introduce your very lovely family that I had an opportu-
nity to meet just a few moments ago.

If that is agreeable with my colleagues, without any further
waste of time, I welcome you, Mr. President. It truly is an honor to
have you here. As you know, on both sides of the aisle you have
had nothing but friends. We miss you here in Washington. Quite
frankly, most of us envy you; not only that you have been Presi-
dent——

[Laughter.]

The CHAIRMAN. Senator Dole and I do not care much about that.
But not only that you have been President, but that you seem to he
flourishing in the status of a former President as well.

Mr. President, please, your opening statement.



STATEMENT OF HON. GERALD R. FORD

President Forp. Mr. Chairman, distinguished members of the
Senate Committee on the Judiciary. First, Mr. Chairman, I thank
you for your very kind and generous introduction. It is a very high
honor and a very rare privilege for me to return to Capitol Hill
and to appear before this distinguished committee of the United
States Senate.

Although I never had the privilege of serving as a member of the
United States Senate, I did have the great honor of 25% years as a
member of the House of Representatives. During my years in the
House, my 9 months as President of the Senate, and 2% years as
President of the United States, I had an abiding respect for the
Senate, especially its unique and special responsibilities under the
Constitution.

In addition, in my 28% years in the Nation's capital, I developed
warm and treasured friendships with members of the Senate on
both sides of the aisle. I am pleased to see some of these cherished
friends on the panel on this occasion.

My appearance before the committee is for the purpose of intro-
ducing Hon. Robert Bork, judge of the U.S. Circuit Court of Ap-
peals for the District of Columbia, who has been nominated by
President Reagan for service as an Associate Justice of the Su-
preme Court of the United States.

Under the Constitution, article I, section 2, the President has
the authority and the responsibility of nominating an individual
for the position of Justice on the United States Supreme Court.
The Senate, under article II, section 2, has the duty of advise and
consent for presidential nominees to the Supreme Court.

During my service in the Presidency, I had the opportunity and
the honor to propose to the Senate an individual for confirmation
to serve on the nation’s highest judicial body. I consider the nomi-
nation of a Supreme Court Justice one of the most important re-
sponsibilities of a President of the United States. It is vital that the
nominee selected be of unquestioned character, broad training in
the law, in-depth experience in the legal profession, and have a ca-
pability to analyze the facts with objectivity and articulate one’s
decision on the basis of the law and the Constitution.

It was my honor and privilege as President to submit the name
of Judge John Paul Stevens to the Senate for confirmation. The
then U.S. Attorney General, Edward Levi, was invaluable in the se-
lection process to fill this vacancy. We extensively reviewed Judge
Stevens’ background in private practice, as a U.S. District Court
judge, and as a judge of the Seventh Circuit of the Court of Ap-
peals.

Attorney General Levi and I personally read a number of his de-
cisions. On the basis of his superb qualifications, I submitted his
name to the Senate, and he was promptly and overwhelmingly con-
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firmed. I am very proud of Justice Stevens’ superb record on the
Supreme Court for the past 12 years. While I have not always
agreed with Justice Stevens, such differences in no way whatsoever
undercut my faith in his effective and dedicated service on the Su-
preme Court.

Because I have such high regard for Justice Stevens, I am
pleased to note that on July 17, 1587 while attending a meeting of
lawyers and judges in Omaha, Nebraska, Justice Stevens stated
that Judge Bork, and I quote, “is a very well-qualified candidate
and one who will be a very welcome addition to the Court.”

I have known Judge Bork since the mid-1960s when he was a dis-
tinguished faculty member of the Yale University Law School, my
alma mater. While teaching at the Yale Law School for 15 years,
he held two endowed chairs in recognition of his achievements as a
scholar. He is an honored graduate of the University of Chicago
Law School and managing editor of the Law Review.

Prior to law school, he served in the United States Marines and,
while in law school, interrupted his legal education for a second
Marine Corps tour. He had broad experience in private practice as
a partner with Kirkland & Ellis, a nationally known prestigious
law firm.

My friendship with Robert Bork expanded during his service as
Solicitor General, 1973-1977, while I was the Republican leader in
the House of Representatives, Vice President, and President. For
the record, he was unanimously confirmed as Solicitor General.

Just months into the job as Solicitor General, Robert Bork was
faced with a crisis not of his own making. President Nixon, during
the Watergate investigation, ordered the dismissal of Special Pros-
ecutor Archibald Cox. Judge Bork, when thrust into a very difficult
situation, acted with integrity to preserve the continuity of both
the Justice Department and the special prosecutor’s investigation. 1
think in retrospect that history has shown that his performance
was in the Nation’s interest.

When I became President August 9, 1974, 1 requested that he
stay on as Solicitor General, and he distinguished himself as the
principal government advocate before the Supreme Court during
my administration. The Ford administration and the nation bene-
fited enormously from this cutstanding service.

I was especially pleased that President Reagan nominated Robert
Bork for judge of the U.S. Circuit Court of Appeals for the District
of Columbia, and that the United States Senate confirmed him
unanimously Just 5 short years ago. In m Judgment in my opin-
ion, Judge Bork’s record on the bench has been exemplary.

There are four kinds of occupations that a lawyer can have: pri-
vate practitioner, law professor, government lawyer and judge.
Robert Bork has distinguished himself in not one, but in all four
endeavors. A renowned Federal Appeals Court judge, former Solici-
tor General of the United States, professor of law at Yale Universi-
ty, and twice a partner in one of the nation’s leading law firms.

Judge Robert Bork is uniquely qualified to sit on the United
States Supreme Court. It is, therefore, my distinct honor and great
pleasure to introduce to this distinguished committee a man who,
as Chief Justice Burger noted, may well be the most qualified
nominee to the Supreme Court in more than half a century.
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Mr. Chairman and members of this distinguished committee of
the United States Senate, I strongly urge affirmative committee
consideration and favorable approval by the U.S. Senate.

Thank you very much, Mr. Chairman.

[Prepared statement follows:]
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Mr. Chairman, distinguished members of the Senate
Committee on the Judiciary:

It is a high honor and rare privilege for me to return
to Capitol Hill and to appear before this distinguished
committee of the U.S. Senate.

Although I never had the privilege of serving as a
United States Senator, I did have the great honor of 25%
vears as a member of the House. During my years in the
House, my nine months as President of the Senate and 2} years
as President of the United States, I had an abiding respect
for the Senate, especially its unique and special
responsibilities under ocur Constitution. In addition, in my
28} vears in the nation's capital I developed warm and
treasured friendships with members of the Senate, on both
sides of the aisle. I am pleased to see some of these

cherished friends on the panel on this occasion.

'



My appearance before the Committee is for the purpose of
introducing the Henorable Robert Bork, Judge of the U.S.
Circuit Court of Appeals for the District of Columbia who has
been nominated by President Reagan for service as an
Associate Justice of the Supreme Court of the Unrited States.

Undar the Constitution, Article II, Section 2, the
President has the authority and responsibility of nominating
an individual for the position of Justice on the U.§. Supreme
Court, The Senate, under Article II, Section 2, has the duty
of advice and consent for Presidential nominees to the
Supreme Court.

During my service in the Presidency, I had the
opportunity and the honor to propose to the Senate an
individual for confirmation to serve on our na*ion's highest
judicial body. I consider the nomination of a Supreme Court
Justice one of the most important responsibilities of a
Pregident of the United Sﬁates. It is vital that the nominee
salected be of unquestioned character, broad training in the
law, in-depth experience in the legal professicn, and have a
capability to analyze the facts with objectivity and
articulate one's decision on the basis of law and the
Censtitution, It was my honor and privilege as President to
submit the name of Judge John Paul Stevens to the Sanate for
confirmation. The then U.S. Attorney General, Edward Levi,

was invaluable in the selection process to f£ill this vacancy.



We extensively reviewed Judge Stevens®' background in private
practice, as a U.5. District Court Judge and as a Judge on
the 7th Circuit Court of Appeals. Attorney General Levi and
I personally read a number of his decisions. ©On the basis of
his superb qualifications, I submitted his name to the Senate
and he was promptly and overwhelmingly confirmed.

I am proud of Justice Stevens' superb record on the
Supreme Court for the past twelve years. While I have not
always agreed with Justice Stevens, such differences in no
way whatsoever undercut my faith in his effective and
dedicated service on the Supreme Court.

Because I have such a high regard for Justice Stevens, I
am pleased to note that on July 17, 1287, while attending a
meeting of lawyers and judges in Omaha, Nebraska, Justice
Steverns stated that Judge Bork "is a very well-gualified
candidate and one who will be a very welcome addition to the
Court.”

I have known Judge Bork since the mid 1960s when he was
a distinguished faculty member of the Yale Universaity Law
School, my alma mater, Wwhile teaching at the Yale Law School
for 15 vears he held two endowed chairs in recognition of his
achievements as a legal scholar.

He is an honor graduate of the University of Chicago Law
School and was managing editor of the law review, Prior to

law school, he served in the U.S. Marines and while in law



school interrupted his legal education for a second Marine
Corps tour.

He had broad experience in private practice as a partner
with Kirkland and Ellis, a nationally-known prestigious law
firm,

My friendship with Robert Bork expanded during his
gervice as Scolicitor General {1973-1977) while I was
Republican Leader in the House of Representatives, Vice
President and President. For the record, he was unanimously
confirmed as Solicitor General,

Just months into the job as Solicitor General, Robert
Bork was faced with a crisis not of his making. President
Nixon, during the Watergate investigation, ordered the
dismissal of Special Prosecutor Archibald Cox. Judge Bork,
when thrust into & difficult situwation, acted with integrity
to preserve the continuity of both the Justice Department and
the Special Prosecutor's investigation. I think in
retrospect that history has shown that his performance was in
the nation's interest.

When I became President August 9, 1974, I requested that
he stay on as Solicitor General and he distinguished himself
as the principal government advocate before the Supreme Court
during my Administration. The Ford Administration -=- and the
nation -~ benefitted enormously from this outstanding

service.
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I was especially pleased that President Reagan nominated
Robert Bork for Judge on the U.,S. Circuit Court of Appeals
for the District of Columbia and that the U.S. Senate
confirmed him unanimously =~ just Iive shert vears ago.

In my opinion, Judge Bork's record on the bench has heen
exemplary.

There are four kinds of cccupations that a lawyer can
have: private practitioner, law professor, government
lawyer, and judge. Robert Bork has distinguished himself in
not one, but in all four endeavors. A renowned federal
appeals court judge, former Solicitor General of the United
States, law professor at Yale University, and twice a partner
in one of the nation's leading law firms.

Judge Robert Bork is uniguely gualified to sit on the
U.8. Supreme Court, It is, therefore, my distinct honor and
pleasure to introduce to this distinguished Committee a man
who, as Chief Justice Burger noted, may well be the most
gualified nominee to the Supreme Court in more than half a
century. I strongly urge affirmative Committee consideration

and favorable approval by the United States Senate.
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The CHAIRMAN. Thank you very much, Mr. President.

Now, we will go to the Senator Minority Leader, Republican
leader, Senator Bob Dole.

I understand you have a very tight schedule, Mr. President. Do
not feel requireg to stay. You are excused.

Senator DEConciNi. Mr. Chairman, I wonder if the Chairman
would indulge me to ask the President a question, seeing that he is
going to leave. It will only take 30 seconds.

President Forn. Mr. Chairman, I am delighted and I would be
pleased to stay and respend to questions if you or other members of
the committee would like to pursue that. I have a schedule, but
nothing today is more important than my presence before this com-
mittee on this vital matter,

SodI am delighted and honored if somebody on the committee
would——

The CHarMAN. Well, Mr. President, maybe to accommodate your
schedule, I do not have any questions and I do not think anyone
else does. Obviously, Senator DeConcini has one.

Senator DEConcinit. Mr. Chairman, I am sorry to indulge the
committee, and I know this is different than what you and I talked
about the day before yesterday. I did not realize I had any ques-
tions, but I read your statement this morning very carefully, Mr.
President. I wanted to ask you if you have read any of the opinions
of Judge Bork since he has sat on the circuit court in the District.

President Forp. I have read a limited number. I have read vari-
ous analyses pro and con of those opinions. I have read those that
have been submitted to me by the people that are favorable, and I
have taken the time to read some of the analyses that are critical.

Senator DEConcini. Mr. President, have you had a chance to
read any of his Law Review articles, in particular the Indiana Law
Review article of 1971, or any of his other Law Review articles that
are of a controversial nature?

President Forp. I have not read individual Law Review articles. I
have read synopses of some of those articles, comments pro and con
by individuals who were interested.

Senator DEConciNI. Thank you, Mr. President. Thank you, Mr.
Chairman,

The CHaIRMAN. Thank you. I appreciate your indulgence.

Mr. President, as I said, you are welcome to stay, but there is
truly no need. I know you have a schedule, and I do not mean to
imply in any way that this is not the single most important thing
to you. I understand that. But I think Judge Bork is well represent-
ed. You are welcome to stay; if your schedule dictates that you go,
please do.

I thank you very, very much for being here. It has been an honor
for the committee. It is not often we have a former President
before this committee. It has been a great honor.

President Forp. Thank you again. Unless there are any ques-
tions, I appreciate very much being excused.

The CaamManN. We have no further questions. Thank you very
much, Mr. President.

Now, we will proceed with the Senate Republican leader, Senator
Dole, who has been a member of this committee for many years.
Welcome back, Bob. Please proceed.



STATEMENT OF SENATOR ROBERT DOLE

Senator DoLE. Mr. Chairman and members of the committee, I
am certainly pleased to have this brief opportunity—and I will be
brief. I know the committee has a lot of work to do.

I want to thank my former House colleague and friend for over
25 years, President Ford, for being here this morning. I think his
presence adds a great deal to this hearing. He does have the re-
spect of Republicans and Democrats and has always had it, as far
as I can recall. So I am certainly pleased to see him again. I agree
with the comments made earlier by the chairman about former
Presidents and future Presidents.

I am very pleased to be here for a couple of reasons. There is
more than a little fortuity in the timing and location of these hear-
ings because in 2 days we will be celebrating in Philadelphia the
bicentennial of our Constitution. That Constitution established, of
course, three branches of government—the executive, the legisla-
tive, and the judicial—each with a role to play in governing our
nation.

All through this past summer in this very room, members of
Congress explored the complex and dynamic relationship between
the executive and the legislative branches of our Government. In
the process of doing this, they raised the level of public debate on
that relationship.

Now, the committee will explore a different aspect of our consti-
tutional system: the proper scope of the Senate’s role in the selec-
tion of Supreme Court Justices.

In Judge Robert Bork, the President has found a man of unques-
tionable ability and integrity. His professional background made
him a leading and obvious candidate for the Supreme Court even
before Justice Powell resigned.

Those who have opposed his nomination and may oppose his
nomination in the future, in my view, have conceded that much.
Many have focused their attention on his ideology. In doing so,
they have found different reasons why they now must oppose, or
why they might oppose in the future, Judge Bork.

I think this hearing is going to be of tremendous significance. We
are all politicians, and we know that 1988 is next year. But I have
got to believe that Republicans and Democrats alike, members of
this committee, take this responsibility very seriously. There are
going to be some tough questions. Judge Bork knows that. Judge
Bork is prepared for that. I believe, in the final analysis, he is
going to be the key factor in this whole confirmation process.

Some of us have indicated our support, and some of us have indi-
cated our opposition. But i have been pleased with what I see de-
veloping. 1 think we are going to have a very objective effort by
this commmittee. And I would hope when this nomination comes to
the Senate floor—as I believe it will—that we can move with dis-

a2



13

patch and keep the debate on the same high plane. I know that is
going to be the effort of the distinguished chairman and the distin-
guished ranking member, Senator Thurmond, and others who will
be involved in that debate. I would hope that as part of the leader-
ship, I can be of assistance along with Senator Byrd.

There are a number of issues that do not lend themselves to easy
answers or instant analysis. They certainly do not lend themselves
to slogans or statistics.

I would ask the committee and the American people to take the
time to understand Judge Bork’s approach to the Constitution.
That approach is based upon “judicial restraint,” the principle that
judges are supposed to interpret the law and not make it.

Now, Judge Bork did not invent this concept. It has been around
for a long time. One of the most eloquent advocates was Oliver
Wendell Holmes.

Similarly, his views on many cases are not criginal. As I under-
stand, and I have not read all the articles, but his writings on the
rBighii{ to privacy are difficult to distinguish from those of Hugo

lack.

There are many similarities, and I am certain the committee will
go into it case-by-case, Law Review-by-Law Review; they will make
the final determination.

Now, it has been some time since this nomination was made. 1
would say at the outset some of us were critical of that. But I
would guess in retrospect it may have taken that much time, with
the August recess, to prepare for this very important hearing.
There is tremendous interest in the Bork nomination across the
country. Wherever you go, and some of us go a lot of places, this is
generally question no. 1 or no. 2 in any town meeting in America.

So the American people are tuned in. The American people are
ready for a fair and impartial, tough hearing. I have got to say,
Judge Bork, you are probably going to have one. And I know you
are prepared for it. I want to join my colleagues here to indicate
my appreciation for having an opportunity to help introduce Judge
Bork this morning.

[The statement of Senator Dole follows:}
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News from Senator

BOB DOLE

(R - Kansas) SH 141 Hart Building, Washington, D.C. 20510-1601

FOR IMMEDIATE RELEASE CONTACT: WALT RIKER, DALE TATE
SEPTEMBER 15, 1987 {202} 224-213%5

INTRODUCTION OF JUDGE ROBERT BORK TO THE
SENATE JUDICYARY COMMITTEE

MR. CHAIRMAN, IT IS MY GREAT PLERSURE AND HONOR TO APPEAR IN
SUPPORT OF THE NOMINATION OF JUDGE ROBERT H. BORK, A MEMBER OF
THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
CIRCUIT AND THE PRESIDENT'S NOMINEE TO FILL THE VACANCY THAT
EXISTS OH THE SUPREME COURT.

THERE IS MORE THAM h LITTLE FORTULTY IN THE TIMING AND
LOCATION QF THESE HERRINGS. 1IN TWO DAYS WE WILL BE CELEBRATING
IN PHILADELPHIA THE BICEWTEMHIAL OF OUR CONSTITUTIOM. THAT
CORSTITUTION ESTABLISHED, OF COURSE, THREE BRANCHES OF
GOVERNMERT, THE EXECUTIVE, THE LEGISLATIVE, AND THE JUDICIAL,
EACH WITH A ROLE TO PLAY IN GOVERMING OUR NATION.

THIS PAST SUMMER, IN THIS VERY ROOM, MEMBERS OF CONGRESS
EXPLORED THE COMPLEX AND DYHAMIC RELATIONSHIP BETWEEN THE
EXECUTIVE AND THE LEGISLATIVE BRANCHES OF OUR GOVERHMENT. IN THE
PROCESS OF DOING THIS, THEY RAISED THE LEVEL OF PUBLIC DEBATE ON
THRT RELATIONSHIP.

THIS COMMITTEE WILL NOW EXPLORE A DIFFERENT ASPECT OF OUR
CONSTITUTIONAL SYSTEM: THE PROPER SCOPE OF THE SENATE'S ROLE IN
THE SELECTIOH OF SUPREME COURT JUSTICES,

IN JUDGE ROBERT BORK THE PRESIDENT HAS FOUND A MAN OF
UNQUESTLONABLE ABILITY AND INTEGRITY. HI5 PROFESSIONAL
BACKGROUND MADE HIM A LEADING AND OBVIQUS CANDIDATE FOR THE
SUPREME COURT EVEN BEPORE JUSTICE POWBLL RESIGNED

THOSE WHO HAVE OPPOSED NIS HOMINATION HAVE ALL BUT CONCEDED
THIS MICH, AND HAVE FOCUSED THEIR ATTENTION OH HIS SO-CALLED
1DEOLOGY. IM DOING 50, THEY HAVE COIMED SLOGANS AMD COMPILED
STATISTICS THAT, IN MY OPIKION, PRESENTED A VERY DISTORTED
PICTURE OF JUDGE BORK'S RECORD.

FORTUNATELY, JUDGE BORK WILL S00N HAVE AH OPPORTUMITY TO SET
THOSE CRITICS STRAIGHT. AS HE DOES SO, I THINK THAT THE AMERICAN
PEOPLE WILL COME TO UNDERSTARD, AS THIS COMMITTER HAS UNDERSTOOD
FOR SOME TIME, THE SDBTLETY AND COMPLEXITY OF THE ISSUES
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CONFRONTED BY THE SUPREME COURT, AS I AM SURE HE WILL TELL YOU,
THOSE LISSUES DQ NOT LEND THEMSELVES TO EASY ANSWERS OR INRTAMT
ANALYSIS. THEY CERTAINLY DON'T LEND THEMSELVES TO SLOGANS OR
STATISTICS,

I WOULD ASK THE COMMITTEE AND THE AMERICAN PEQPLE TO TAKE THE
TIME TQ UBDERSTAND JUDGE BORK'S APPROACH TO THE CONSTITUTION,
THAT APPROACH [5 BASED OPON "JUDICIAL RESTRAINT," THE PRINCIPLE
THAT JODGES ARE SUPPOSED TO INTERPRET THE LAW, NOT MAKE IT.

JUDGE BORK DID NOT, OF COURSE, INVENT THIS CONCEPT., IT FOUND
OHE OF ITS EARLIEST, AND MOST ELOQUEHT, ADVOCATES IN OLIVER
WENDELL HOLMES.

SIMILARLY, JUDGE BORK'S VIEWS ON MANY ISSUES OF
CONSTITUTIONAL LAW ARE BOT ORIGINAL, HIS WRITINGS ON THE RIGHT
TO PRIVACY, FOR EXAMPLE, ARE DIPFICULT TO DISTINGUISH FROM THOSE
OF HUGO BLACK. HIS POSITIONS 1N THE AREA OF CRIMINAL PROCEDORE
ARE ALMOST IDENTICAL TO THOSE ENDORSED BY LEWIS POWELL.

1F THIS COMMITTEE DOES, IN PACT, DECIDE TO CONSIDER JUDGE
BORR'S S0-CALLED IDEQLOGY, IT SHOULD NOT IGNORE THESE
PRECEDERTS. HOR SHOULD 1T SETTLE FOR CATCH-PHRASES AND BLOGANS
WHEN REAL ANALYSIS IS IN ORDER. 1IT SHOULD, IN SHORT, TAKE THE
TIME TO INQUIRE AND UNDERSTAHD.

I HAVE A PARTICULAR INTEREST IN KEEPING THE DEBATE ON A HIGH
PLANE. WHEM JUDGE BORK'S NOMIMATION ARRIVES ON THE SEMATE FLOOR,
A5 I AM SURE IT WILL, THE DEBATE THERE WILL MIRROR WHAT TAKES
PLACE HERE. I WOULD LIKE TO HELP PQINT THAT DEBATE IN A
DIRECTION THAT WILL EDIPY BOTH THE SEHATE AND THE RMERICAN
PEOPLE. I ALSO HAPPEN TO BELIEVE THAT JUDGE PORK'S WRITINGS AND
RECORD, IF CAREFULLY EXAMINED AND CONSIDERED, MAKE HIM AN
QUTSTANDING CANDIDATE FOR THE SUPREME COURT.

BEFORE I CONCLUDE, LET ME REMIND THE COMMITTEE THAT A VACANCY
HAS EXISTED ON THAT COURT FQR MORE THAN TWO MONTHS NOW. THE
COURT WILL OPEN ITS NEW TERHM IN LESS THAN 3 WEEKS, I WOULD ASK
THE COMMITTEE TO APPROACH ITS TASK WITH ALL DELIBERATE SPEED,

I LOOK FORWARD TC RECEIVING THE MOMINATION ON THE SENATE
EFLOOR.

THRNE YOU, HR. CHAIRMAN.

i
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The CHAIRMAN. Thank you very much, Senator. Again, I know
your duties exceed those of us on the committee here in your lead-
ership position. You are welcome to stay, cbviously, but we under-
stand if you do not.

Senator DoLE. I want to stay for the other two statements.

The CHairMAN. My next door neighbor in this building is the
Senator from Missouri, Senator Danforth. Welcome, and if you
would, proceed.



STATEMENT OF SENATOR JOHN C. DANFORTH

Senator DanrorTH. Mr. Chairman, thank you very much, and
members of the committee. Normally, Presidential nominees ask
Senators from their home State to present them to Senate commit-
tees. Judge Bork resides in the District of Columbia, so he has
turned to the next available option and has asked a former student
of his to be here today.

His first year on the faculty of Yale Law School was my final
year as a student there. He taught me all I ever knew about anti-
trust. For those who wonder about his compassion and humanity, I
passed Professor Bork’s course.

Mr. Chairman, I am genuinely honored to be here today. Twenty-
five years after that law school class, my memories are dim about
the details of antitrust law, but I have a clear recollection of Bob
Bork, the teacher. Even in his first class, he was a first-rate profes-
sor. He has since told me that he was panicked when he stood
before that class. He certainly did not show it. By every indication,
he loved teaching. His eyes sparkled; so did his sense of humor. He
delighted in saying things to provoke responses from his students.
Far from playing the self-important pedagogue, Bob Bork delighted
in the give-and-take of the classroom in the clash of ideas.

He did not require us to receive his thoughts as revealed truth.
He taught us to think for ourselves. He held strong views; every
good law professor does. But he used those views to evoke a re-
sponse from his students. He encouraged argument. He respected
dissent. This to him was the joy of classroom teaching.

Judge Bork has said that his own philosophy of the law has
evolved over the 25 years since I knew him in class. He is the best
one to explain just how that evolution occurred, and I am sure he
will do just that, clearly and unequivocally.

My point is simply this: Those who say that Judge Bork is an un-
yielding ideologue are not describing the man I know. In my expe-
rience, unyielding ideologues do not resemble Judge Bork. They do
not encourage dissent; they do not have a sense of humor; and they
do not evolve in their own thinking.

Mr. Chairman, having made these comments about Judge Bork,
the person, I do not believe that the Senate’s decision will or
should be made on the basis of personality. The issue before us is
far more fundamental and far more important than that.

In this confirmation, we in the Senate will be expressing our
views on the role and power of the U.S. Supreme Court. The
straightforward issue is the readiness of the Court to strike down
the acts of the legislative branch of government, federal or State.
The power of the Court to nullify legislation is restrained only by
the Court itself. As Justice Hughes once said, “The Constitution is
what the judges say it is.”

(7
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A court which is willing to read novel meanings into the Consti-
tution has the power to do so. Judge Bork is an advocate of judicial
restraint. His view, as [ understand it, is this: If the Supreme Court
strikes down a legislative act, its decision must be based on sound
legal reasoning, not on the personal opinions of the Court about
the wisdom of the legislation dressed up in legal terminology.

Judge Bork’s judicial philosophy is open to fair debate by able
people of good will. I happen to agree with Judge Bork's view of
judicial restraint; some do not. Some believe that the Court should
stand at the ready to supplant legislative opinion with its own.

Whether one agrees with Judge Bork or disagrees with him, his
is not a novel position. It reaffirms the faith we place in the demo-
cratic process. Judge Bork stands on a highly respectable tradition,
including such giants as Justice Frankfurter and his late colleague
at Yale, Professor Alexander Bickel. He would state his position
with great intellectual force in the Supreme Court, but with good
humor and civility.

Mr. Chairman, in this bicentennial year of the Constitution, the
Senate now commences a most important debate. It is not about
Judge Bork, the person, however much I like and respect him. It is
about the power of the Supreme Court and how, if at all, it should
restrain that power.

The CHAIRMAN. Thank you very much, Senator.

[Prepared statement follows:)
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STATEMENT BY SENATOR JOHN C. DANFORTH
ON THE NOMINATION OF JUDGE ROBERT BORE TO THE SUPREME COURT
Before the Semate Judiciary Committee
September 15, 1987

Mr. Chairman, members of the Committee: Normally, presidential
nominees ask Senators from theilr home state to present them to Senate
Committees, Judge Bork resides in the District of Columbia, so he has
turned to the next available option and has asked a former student of
his be here today. His first year on the faculty of Yale Law Schoal
was my final year as a student there. He taught me all I ever knew
about antitrust. For those who wonder about his compassion and
humanity, I passed Professor Bork's course. Mr. Chairman, I am
genuinely honored to be here today.

Twenty-five years after that law school clags, my memoriea are dim
about the details of antitrust law. But I have a clear recollection of
Bob Berk, the teacher, Ewen in his first class, he was a first-rate
professor, He has since told me that he was panicked when he stood
before that class, He certainly didn't show ik, By every indication,
he loved teaching., His eyes sparkled. So did his sense of humor. He
del:ighted in saylng things to provoke responses from his students, Far
from playing the self-important pedagogue, Bob Bork delighted in the
give and take of the classroom, in the clash of ideas. He did not
1eguire us to receive his thoughts as revealed truth. He taught us to
think for ourselves. He held sticong views; every good law professor
does. But he used those views to evoke a response from his students.
He encouraged argument. He respected dissent. This, to him, was the
joy of classrcoom teaching.

Judge Bork has said that his own philosophy of the law has evolved
over the 25 yearg gince I Knew him in class. He is the best cne to
explain just how that evolution occurred, and I am sure he will do just
that, clearly and unequivocally. My point is simply this. Those wha
say that Judge Bork is an unyielding ideologue are not describing the
man I know, In my experience, unyielding ideologues do not resemble
Judge Bork. They do not encourage dissent; they do not have a sense of
humor, and they do not evolve in their own thinking,

Mr. Chairman, having made these comments about Judge Bork the
person, I do not believe that the Senate's decision will or should be
made on the basis of personality. The issue before us is far more
fundamental and far more important than that. In this confirmation, we
in the Senate will be expressing our views on the role and the power of
the United States Supreme Courk.

The straightforward issue is the readiness of the Court to strike
down the acts of the legislatjve branch of government, federal or
state, The power of the Court to nullify legislation is restrained
only by the Court itself. As Justice Hughes once sald, "The
Constitution is what the Judgee say it is." A courkt which is willing
to read novel meanings into the Constitution has the power to do so.

Judge Bork is an advocate of judicial restraint, His view, as I
understand it, 18 this: If the Supreme Court strikes down a
legislative act, 1ts decisicon must be baged on sound legal reascning,
not on the perscnal opinicns of the Court about the wisdom of the
legislation, dressed up 1n legal terminology.

Judge Bork's judicial philcsophy is open to fair debate by able
people of good will., I happen to agree with Judge Bork's view of
judicial restraint. Some do not. Some believe that the Court should
stand at the ready to supplant legislative opinion with ite own.

Whether one agrees with Judge Bork or disagrees with him, his is
not a novel position. It reaffirms the faith we place in the
democratic process. Judge Bork stands in a highly respectable
tradition, including such giants as Justice Frankfurter and his late
colleague at Yale, Professor Alexander Bickel. He would state his
position with great intellectual force in the Supreme Court, but with
good humor and civility,

Mr, Chairman, in this bicentennial year of the Constitution, the
Senate now cammences a most important debate. It is not about Judge
Bork the person, however much I like and respect him., It is about the
power of the Supreme Court and how, if at all, it should restrain that
power.
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The CoairMaN. We welcome from the House, Congressman Ham-
ilton Fish. Congressman Fish, welcome. Please proceed.



STATEMENT OF CONGRESSMAN HAMILTON FISH, JR.

Mr. Fisu. Thank you, Mr. Chairman and members of this distin-
guished committee. I greatly appreciate your courtesy in inviting
me to participate in these very important proceedings. Up to now, I
did not realize why I was invited, but having heard the reasons for
the other people being present, I realize that in this ecumenical
spirit they wanted one Harvard graduate on this panel.

Like yourself, as a Member of Congress who serves on the House
Judiciary Committee, I naturally have a strong and abiding inter-
est in the quality, effectiveness and constitutional legitimacy of our
federal judiciary. There are many relevant factors to consider in
connection with an individual nominated to serve on the United
States Supreme Court. Obviously, this includes intellect, legal
training, practical legal experience, demonstrated professional com-
petence and personal integrity. A record of legal scholarship, while
historically not always a prerequisite, is also an important consid-
eration when relevant.

Finally, and very importantly, if the nominee has prior judicial
experience—what does that record reveal both in terms of legal
soundness and judicial temperament? But that is what the Senate
confirmation process is about: reviewing these factors, hearing both
sides on the merits of a particular nominee, and ultimately decid-
ing in the best interests of our nation.

Certainly, no one can look at the career of Judge Bork without
being impressed with his extraordinary credentials. A graduate of
the University of Chicago Law School, a Phi Beta Kappa and man-
aging editor of that institution’s Law Review, Robert Bork has
twice served on the faculty of Yale Law School and was a professor
at that prestigious institution for a total of 15 years. Mr. Bork, as
you have been told, has also been in the private practice of law on
numerous occasions during his career and earned a national repu-
tation as an outstanding litigator. From 1973 to 1977, Robert Bork
was Solicitor General of the United States, a job universally recog-
nized as one requiring the talents of a “lawyer’s lawyer.”

Since 1982, Robert Bork hag served as judge on the Circuit Court
of Appeals for the District of Columbia and during that time has,
in my judgmernt, accumulated a remarkable record; a record, I re-
spectfully submit, that should be most relevant to this committee’s
consideration. Of the 426 cases in which he has participated, Judge
Bork has been the author of the majority opinion in 106 instances.
With respect to those 106 majority opinions, it is deserving of em-
phasis that he never has been reversed by the Supreme Court. Fur-
thermore, of the 401 cases in which Judge Bork joined with the ma-
jority, none have been reversed by the U.S. Supreme Court.

In addition, Judge Bork authored dissenting cpinions in 25 re-
maining cases, and the Supreme Court adopted the viewpoint ex-
pressed by Judge Bork in those dissents on six different occasions.

(21)
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Many have offered the observation that Judge Bork may well have

the most remarkable record on appeal of any currently sitting U.S.

Federal judge. I think it is a fair conclusion from these statistics

that Judge Bork’s judicial rulings during these 5 years have not

bC%en at variance with the prevailing views of the current Supreme
urt.

Frankly, Mr. Chairman, I find it personally difficult to reconcile
some of the charges that have been leveled against Judge Bork
with his record since becoming an appellate federal judge. His judi-
cial philosophy, in practice as well as in theory, is fully consistent
with traditional American legal thought. For Robert Bork, the role
of the judge is to apply the intent of the legislature to a legal fact
situation. Following the President’s nomination of Judge Bork to
the Supreme Court, I reviewed a number of his opinions in the Dis-
trict of Columbia Circuit Court with particular emphasis on mat-
ters of great concern to me—the first amendment and civil rights
cases. Those cases demonstrate that, in application, the result of
Judge Bork’s philosophy can often be civil libertarian in nature.
They certainly do not disclose a view that our Constitution should
be other than contemporary and workable in a modern society.!

From his perspective, a judge may not insert his own personal
preferences or political philosophy into a case. The media calls it
exercising “judicial restraint,” but Judge Bork states it more clear-
ly as the intellectual rejection of “judicial imperialism.” That is the
term he applies to judges who would substitute their private per-
sonal philosophy or private political views for that of the legisla-
tors who actually wrote the laws. He recognizes that judges are not
elected and that under our system of government, it is the elected
representatives that write and amend the laws.

He asks the following kinds of questions: What does the Statute
say? Does the statute permit a government agency, a private orga-
nization, or an individual to act in a particular manner? Do the
regulations issued by the agency reflect the statutory authority
given to that agency? Does alile language of the Constitution allow
the outcome sought by the litigant in this particular case? These,
to me, do not sound like the questions of someone outside the
realm of traditional American legal thought. More specifically,
thﬁy sound exactly like the types of questions that a judge ought to
ask,

I have every confidence that these proceedings will allow the dis-
tinguished members of this committee to probe and to analyze the
remarkable qualifications of this outstanding lawyer and judge.
Robert Bork deserves to be judged for the law:ilyer he actually is and
on the basis of how he actually rendered judicial decisions. These
hearings afford an opportunity to elicit his views directly rather
than leave the record to theoretical speculation.

Mr. Chairman, this man is qualified to be an Associate Justice of
the Supreme Court of the United States on the basis of virtually
every logical criterion. He was an excellent courtroom lawyer, is a

1 See; Planned Parenthood Federation a; America v. Heckler, 712 F.2d 650, 665-6658 (1083);
Lebron v, Washington Metropolitan Area it Authority, 749 F.2d 893 (1984); Quincy Cable
TV, Inc. v. Federal Communications Commission, 768 F.2d 1434 (1986), County Councii of Sumier
County, South Corolina v. United States, 596 F.Supp. 35 (1984); and Emory v. Secretary of Nauvy,
819 F. 2d (1987).
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widely recognized scholar, and has had an exceptional record as an
appellate jurist. I urge this committee, as I know that it will, to
judge this man fairly and to review all the facts in this case before
a final judgment is rendered. Thank you.

[The statement of Mr. Fish follows:}
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STATEMENT OF THE HUNORABLE HAMILTON FISH, JR.
BEFORE THE CGMMITTEE ON THE JUDICIARY
OF THE UNITED SYATES SENATE
SEPTEMBER 1S, 1987

Mr. CHAIRMAN AND MEMBERS OF THIS DISTINGUISHED COMMITTEE, |
GREATLY APPRECIATE YOUR COURTESY IN INVITING ME TO PARTICIPATE
IN THESE VERY IMPORTANT PROCEEDINGS,

LIKE YOURSELVES, AS A& MEMBER OoF CONGRESS WHO SERVES ON THE
House JupIciARY COMMITTEE, | HAVE A STRONG AND ABIDING [NTEREST
IN THE QUALITY, EFFECTIVENESS AND CONSTITUTIONAL LEGITIMACY OF
QUR FEDERAL JUDICIARY, THERE ARE MANY RELEVANT FACTORS TQ
CONSIDER IN CONNECTION WITH AN INDIVIDUAL HOMINATED TO SERVE ON
THE UNITED STATES SupreME CouRT. DBVIOUSLY, THIS INCLUDES
INTELLECT, LEGAL TRAINING, PRACTICAL LEGAL EXPERIENCE, DEMON-
STRATED PROFESSIONAL COMPETENCE, AND PERSOMAL INTEGRITY. A
RECORD OF LEGAL SCHOLARSHIP, WHILE HISTORICALLY MHOT ALWAYS A
PREREQUISITE, [§ ALSO AN [MPUKTANT CONSIDERATION WHEN RELEVANT,
FINALLY, AND VERY IMPORTANTLY, |F THE NUMINEE HAS PRIOR JUDICIAL
EXPERLENCE -— WHAT DOES THAT RECORD REVEAL BOTH IN TERMS OF LEGAL
SUUNDNESS AND JUDICIAL TEMPERAMENT? DBUT THAT IS WHAT THE SENATE
CONF1RMATION PROCESS 15 ABOUT -- REVIEWING THESE FACTORS, HEARING
BOTH SIDES ON THE MERITS OF A PARTICULAR NOMINEE, AND ULTIMATELY

DECIDING [N THE BEST [NTERESTS OF OUR NATION.
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CERTAINLY, KO ONE CAN LOOK AT THE CAREER OF JUDGE Bomrk
WITHOUT BEING IMPRESSED WITH H!S EXTRAORDINARY CREDENTIALS. A
GRADUATE OF THE UNIVERSITY OF CHICAGO Law ScHooL, A PHI BeTa
KAPPA AND MANAGING EDITOR OF THAT INSTITUTION'S LAW REVIEW,
HoBERT BORK HAS TWICE SERVED ON THE FACULTY oF YALE LAw ScHooL
AND WAS A PROFESSOR AT THAT PRESTIGIOUS INSTITUTICN FOR A TOTAL
oF 15 YEARS. MR. BORK HAS ALSO BEEN [N THE PRIVATE PRACTICE OF
LAW DN NWUMEROUS OCCASIONS DURING HIS CAREER AND EARNED A NATIiONAL
REPUTATION AS AN OUTSTANDING LITiGAaTOR. FRrom 1973 to 1977,
ROBERT BORK WAS THE SOLICITOR GENERAL OF THE UNWITED STATES == A
JOB THAT [5 UNIVERSALLY RECOGNIZED AS ONE REQUIRING THE TALENTS
OF A “LAWYER'S LAWYER”,

SINCE 1987, ROBERT BORK HAS SERVED AS A JUDGE ON THE CIRCUIT
COURT OF APPEALS FOR THE DISTRICT OF LOLUMBIA AND DURING THAT
TIME HAS ACCUMULATED A REMARKABLE RECORD; A RECORD, | RESPECT-
FULLY SUBMIT, THAT SHOULD BE MOST RELEVANT TO THIS COMMITTEE'S
CONSIDERATION. (F THE 42b CASES IN WHICH HE HAS PARTICIPATED,
JUDGE BORK HAS BEEM THE AUTHOR OF THE MAJORITY OPINION IN lUD
INSTANCES. WITH RESPECT TO THOSE 106 MAJORITY OPINIONS, 1T [S
DESERVING OF EMPHASTS THAT HE NEVER HAS BEEN REVERSED BY THE
SUPREME COURT. FURTHERMORE, OF THE 40l CASES IN WHICH JubGe BORK
JUINED WITH THE MAJORITY, NONE HAVE BEEN REVERSED BY THE SUPREME
LOURT. JUDGE BORX AUTHORED DISSENTING OPIMIONS IN 29 REMAINING
CASES, AND THE SUPREME COURT ADOPTED THE VYIEWPOINT EXPRESSED BY
JUDGE BORK IN THOSE DISSENTS ON S$1X DIFFERENT QCCASIONS. MANY

HAVE OFFERED THE OBSERVATION THAT JUDGE BORK MAY WELL HAVE THE
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MOST REMARKABLE RECORD ON APPEAL OF ANY CURRENTLY SITTING UNITED
STATES FEDERAL JUDGE. | THINK IT 1S A FAIR CONCLUSION FROM
THESE STATISTICS THAT JUDGE BORK'S JUDICIAL RULINGS DURING THESE
FIVE YEARS HAVE NOT BEEN AT VARIANCE WITH THE PREVAILING VIEWS
OF THE CURRENT SUPREME COURT,

FRANKLY, | FIND IT PERSQNALLY DIFFICULT TQ RECONCILE SOME OF
THE CHARGES THAT HAVE BEEN LEVELED AGAINST JUDGE BORK WITH HIS
HECURD SINCE BECOMING AN APPELLATE FEDERAL JUDGE. HIS JubBICIAL
PHILGSOPHY -= [N PRACTICE AS WELL AS IN THEORY -~ IS FULLY
CONSISTENT WITH TRADITIONAL AMERICAN LEGAL THOUGHT. For ROBERT
BORK, THE RULE OF THE JUDGE I$ TO APPLY THE INTENT OF THE
LEGISLATURE TO A LEGAL FACT SITUATIOM. FOLLOWING THE PRESIDENT'S
NOMINATION OF JUDGE BORK To THE SuPREME (OURT, | REVIEWED A
NUMBER OF H1S OPINIONS IN THE DISTRICT OF CoLuMBlA CirculT COuRT
WITH PARTICULAR EMPHASIS ON THE FIRST AMENDMENT AND CIVIL RIGHTS
CASES. THOSE CASES DEMONSTRATE THAT, IN APPLICATION, THE RESULT
OF JUDGE BORK'S PHILOSOPHY CAN OFTEN BE CIVIL LIBERTARIAN 1IN
NATURE. THEY CERTAINLY DO NOT DISCLOSE A VIEW THAT our ComsTiTu-
TION SHOULD BE OTHER THAN CONTEMPORARY AND WORKABLE iN OUR
MODERN SOCIETY. JEE: PLANNED PARENTHOOD FEDERATION OF AMERICA
v. HECKLER, 71Z F.2p 650, 665-6b68 (1983); LEBRON v. WASHINGTON
METRoPoOLITAN, AREA TRANSIT BUTHORITY, 749 F.2p 893 (1984); Quincy
CaBlLE IV, INc. v, FEDERAL (omMunicaTions Commission, 768 F.2p
1u3u (1985); Coumivy Councly of SyMTER CouNTY, SouTn [AROLINA V.
UNITED_STATES, 596 F.Supp. 35 (1984); AKD LMORY V. SECRETARY OF
Bavyy, 819 F. 2p 291 (1Y987).
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FrROM HiIS PERSPECTIVE, A JUDGE MAY NOT INSERT HIS OWN
PERSONAL PREFERENCES OR POLITICAL PHILOSOPHY INTG A CASE, THE
MEDIA CALLS 1T EXERCISING "JUDICIAL RESTRAINT” -— BUT JuDGE BoORK
STATES IT MORE CLEARLY AS THE INTELLECTUAL REJECTION OF "JubDICIAL
IMPERIALISMY. THAT IS THE TERM HE APPLIES TO JUDGES WHO WOULD
SUBSTITUTE THEIR PRIVATE PERSOHAL PHILOSQPHY OR PRIVATE POLITICAL
VIEWS FOR THAT OF THE LEGISLATORS WHO ACTUALLY WROTE THE LAWS.

HE RECOGNIZES THAT JUDGES ARE NOT ELECTED AND THAT UNDER OUR
SYSTEM OF GOVERMMENT, IT |S THE ELECTED REPRESENTATIVES THAT
WRITE AND AMEND THE LAWS.

HE ASKS THE FOLLOWING KINDS OF QUESTIONS: HWHAT DOES THE
STATUTE SAY? LUOES THE STATUTE PERMIT A GOVERNMENT AGENCY, A
PRIVATE ORGANIZATION, OR AN INDIVIDUAL TO ACT IN A PARTICULAR
MANNERY DO THE REGULATIONS iSSUED BY THE AGENCY REFLECT THE
STATUTORY AUTHORITY GIVEN TO THAT AGENCY? DOES THE LANGUAGE OF
THE CONSTITUTION ALLOW THE OUTCOME SOUGHT BY THE LITIGANT IN THiS
PARTICULAR cASE? THESE, To ME, DO NOT SOUND LIKE THE QUESTIONS
OF SOMEUNE OUTSIDE THE REALM OF TRADITIONAL AMERICAN LEGAL
THOUGHT. MORE SPECIFICALLY, THEY SOUND EXACTLY LIKE THE TYPES OF
QUESTIONS THAT A JUDGE OUGHT TO ASK,

I HAVE EVERY CONFIDENCE THAT THESE PROCEEDINGS WILL ALLOW
THE DISTINGUISHED MeEMBERS OF THIS COMMITTEE TQ PROBE AND ANALYZE
THE REMARKABLE QUALLFICATIONS OF THIS OUTSTANDING LAWYER AND
JUDGE. HOBERT BORK DESERVES TO BE JUDGED FOR THE LAWYER HE
ACTUALLY 1S AND ON THE BAS[S OF HOW HE HAS ACTUALLY RENDERED

JUDICIAL DECISIONS., THESE HEARINGS AFFORD AN OPPORTUNITY TO
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ELICIT HIS VIEWS DIRECTLY RATHER TQ LEAVE THE RECORD TO THEORETI-
CAL SPECULATION.

THIS MAN IS QUALIFIED TO BE AN ASSOCIATE JUSTICE OF THE
SUPREME COURT OF THE UNITED STATES ON THE BASIS OF VIRTUALLY
EVERY LOGICAL CRITERION., HE WAS AN EXCELLENT COURTROOM LAWYER,
1S A WIDELY RECOGNIZED SCHOLAR, AND HAS HAD AN EXCEPTIOQNAL RECORD
AS AN APPELLATE JURIST. | URGE THIS COMMITTEE, AS | KNOW THAT IT
WiLL, TO JUDGE THIS MAN FAIRLY ARD TO REVIEW ALL THE FACTS IN

TH1S CASE BEFURE A FINAL JUDGMENT 15 RENDERED.
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The CHaIRMAN. Thank you very much, Congressman.

Before I yield to the distinguished ranking member of this com-
mittee, I suggest you all are welcome to stay and listen to us all.
Once again, showing your good judgment.

Thank you, Congressman.

I have two housekeeping matters before we move on. I have been
informed that there will be a vote at 11 o’clock. What we will do is
we will not recess in the middle of a Senator’s statement. We may,
prior to the next statement being given, recess to go over and then
come back so that we are not interrupting statements.

I yield to my colleagues, and apologize. I should have probably
yielged to you earlier, Senator. You had welcoming remarks, and I
apologize. So please take what time you need. Senator Thurmond.

OPENING STATEMENT OF SENATOR STROM THURMOND

Senator THURMOND. Thank you very much, Mr. Chairman.

Mr. Chairman, I have had the pleasure of serving with you on
this committee, with me as chairman and you as ranking member.
I have always found you to be fair, courteous and considerate, and
I am sure that is the way this hearing will be held.

Judge Bork, I would like to welcome you and your family here
today. I think it particularly fitting that the Senate in performing
its constitutional duty is considering your nomination to be an As-
sociate Justice of the Supreme Court at the time we are celebrating
the 200th anniversary of the Constitution of the United States.

Today, the commitiee begins consideration of this important
nomination of Judge Robert H. Bork to be an Associate Justice of
the Supreme Court. This is the fourth Supreme Court nomination
that this committee has considered in the past 6 years. In fact, I
might say that it is the 20th such nomination that I have had the
oppoertunity to review during my 33 years in the Senate. On earlier
occasions, I have set forth the qualities I believe a nominee to the
Court should possess:

First, unquestioned integrity; the courage to render decisions in
accordance with the Constitution and the will of the people as ex-
pressed in the laws of Congress;

A keen knowledge and understanding of the law; in other words,
professional competency;

Compassion, which recognizes both the rights of the individual
and the rights of society in the quest for equal justice under law;

Proper judicial temperament; the ability to prevent the pressures
of the moment from overpowering the composure and self-disci-
pline of a well-ordered mind;

An understanding of and appreciation for the majesty of our
system of government—in its separation of powers between the
branches of our federal government; its division of powers between
the federal and State governments; and the reservation to the
States and to the people of all powers not delegated to the federal
government,

There is no doubt that the nominee before us today meets these

ualifications. His intellectual credentials are impeccable: Phi Beta
ppa, distinguished professor of law at Yale Law School; and re-
spected author. His experience is extraordinary: in academia, as a
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general practitioner, as Solicitor General, and as a judge for the
U.S. Court of Appeals for the D.C. Circuit, felt by many to be the
second most important court in this country. Judge Bork has a
long-standing reputation for integrity and judicial temperament.
On two occasions, Judge Bork has had his professional qualifica-
tions and personal character specifically examined and carefully
scrutinized by the American Bar Association. On both occasions,
the ABA has given Judge Bork the highest possible rating for his
professional competence, integrity, and temperament.

Judge Bork is not a new or unknown quantity. He has been
before this committee twice previously, and both times the commit-
tee and the full Senate have deemed him worthy of confirmation:
to be Solicitor General and to be a judge of the U.S. Court of Ap-
peals for the D.C. Circuit. It is also worthy of note that both times
Judge Bork was confirmed by the full Senate—once when Demo-
crats controlled the Senate and once when Republicans did—there
was not a single dissenting vote.

In fact, if we were to put aside questions of philosophy and ideol-
ogy, Judge Bork would in all likelihood already be sitting on the
Court. However, it is apparent that some would have the issue of
philosophy become the standard for whether or not we confirm this
nominee tor the Supreme Court. This nomination has been delayed
longer, by any standard, than any other Supreme Court nomina-
tion in the last 25 years, while opponents mount an ideological
campaign against him. Because so much has been said about the
question of philosophy and ideology, I believe we should examine
that issue within the context of the nominating precess.

Some have said that philosophy should not be considered at all
in the confirmation process. In fact, [ have been incorrectly aligned
with that position. Others say that philosophy should be the sole
criteria. I reject both of these positions. [ believe that a candidate’s
philosophy may properly be considered, but philosophy should not
be the sole criteria for rejecting a nominee with one notable excep-
tion. The one exception is when the nominee clearly does not sup-
port the basic, long-standing consensus principles of our nation.

I want to be very clear about this point: I do not believe that phi-
losophy alone should bar a nominee from the Court unless that
nominee holds a belief that is so contrary to the fundamental, long-
standing principles of this country that the nominee’s service
would be inconsistent with the very essence of this country’s
shared values.

Such a nominee’s position should be unequivocal and in violation
of a basic belief. For example, freedom of speech is a fundamental,
accepted principle in this country; but exactly what constitutes
“speech’” and whether or not there are limitations on any particu-
lar activity, are issues on which reasonable people can disagree.
Freedom of religion is an accepted tenet of this country; but wheth-
er freedom of religion means that a person in the military can
wear religious garb rather than his uniform is a matter that can
be, and is, openly debated. That there should be ne government-es-
tablished religion in America is a fundamental principle; but
whether that proscribed prayer in our schools is a matter of accept-
ed public debate and commentary. That discrimination based on
race or national origin is unacceptable is a basic tenet of this
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nation; but there certainly is no such agreement on the use of pref-
erential quotas.

I raise these examples not to launch into a substantive debate on
any of these issues, but merely to point out that we should not con-
fuse core, fundamental principles with evolving and debatable ap-
plications of those principles.

In applying this standard, which could lead to automatic rejec-
tion of a hominee, we must be reasonable. We must apply it in a
manner which also protects the basic American interest of free and
open debate on important issues. As the courts, and all Americans,
grappled with new applications of our principles and new doctrines
are created and offered, these evolving decisions are not sacrosanct
and above criticism. In fact, debate and discussion of these new
ideas is not only welcomed, it is essential. This is a stringent stand-
ard, but in my tenure in the Senate, this test has never been used
to disqualify a nominee because no President has ever sent such a
nominee to the Senate. To apply a broader philosophical litmus
test would put a nominee in jeopardy of being labeled “un-Ameri-
can” or “unfit” if he has ever been in a minority position on any
issue.

It has been said that since the President uses philosophy to pick
a nominee, the Senate can use philosophy in evaluating a nominee.
A corollary statement should be just as true. When the President
does not solely use philosophy to choose his nominee, the Senate
should not solely use philosophy to reject that nominee. Historical-
ly, Presidents do consider philosophy when appointing nominees to
the Supreme Court. That is part of our system of government; it is
the manner in which the American people have an opportunity to
influence the Court. But this President was re-elected overwhelm-
ingly when the issue of such appointments was a major, well-dis-
cussed campaign issue.

Because this process is well understood by the American people,
any nominee selected by a President comes to the Senate with a
presumption in his favor. Accordingly, opponents of the nominee
must make the case against him. That is why opponents of Judge
Bork are trying to fit him into some accepted basis for disqualifica-
tion or create a new one to defeat him.

First, Judge Bork’s opponents will try to raise gquestions about
his character and integrity. Failing this, they will assert that he is
disqualified by virtue of his philosophy, by labeling him as an ex-
tremist or “outside the mainstream.” This, in essence, refers to the
purely philosophical test which I have discussed. A review of Judge
Bork’s record indicates that he, indeed, is well within the main-
stream of legal debate and discussion in this country. His record on
appeals is perhaps the best in the country.

However, even if a nominee occasionally dissents from a majority
view, that should not disqualify him. Although Judge Bork has
been in the accepted majority position almost without fail, there is
a grand tradition of legal dissent in this country. As Justice Felix
Frankfurter said, “In this Court, dissents have gradually become
majority opinions.” There certainly is nothing wrong with writing
a dissent at any judicial level if it is called for; in fact, integrity
demands it.
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Opponents of this nominee have also surfaced a new theory of
“balance” on the Court; that somehow there is a mandated immu-
table balance on the Court. This theory has an inherent problem:
When did the Court reach the perfect balance? Was it in the
Warren Court, or the courts which preceded the Warren Court and
which were s0 greatly overturned by the Warren Court?

Further, does anyone really believe that these proponents of a
‘“balance theory” would oppose a liberal nominee solely because he
had been named to replace a conservative Justice? Of course not.
More fundamentally, such a theory presupposes that the Supreme
Court is infallible, when clearly it i3 not. Do we really want to en-
shrine, for all time, every decision the Court makes? History gives
us many examples of the Supreme Court overruling itseli and cor-
recting its own errors. Usually, those who argue “balance” have
certain decisions they do not want reconsidered under any circum-
stances. On the other hand, I believe the Court should be allowed
to correct errors it has made.

Finally, there is one other issue that should be addressed. I be-
lieve, as 1 have stated before, that the full Senate should make the
final determination on all nominations. The confirmation process
should not stop at the committee level. The Constitution requires
the advice and consent of the Senate, not simply the opinion of any
ohe committee. I am pleased that both Chairman Biden and the
distinguished majority leader, among others, have indicated that
tshey agree that this nomination should be dealt with by the full

enate.

Judge Bork, welcome again to the committee, and we look for-
ward to your testimony.

The CHARMAN. Thank you very much, Senator.

Before we begin with Senator Kennedy's opening statement, we
will have a vote in the middle of it. I would appreciate it if we not
adjourn until the statement is made, and then we will adjourn, all
of us at once, and come back afterwards.

Senator Kennedy.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KENNEDY. Good morning, Judge Bork.

From the beginning, America has set the highest standards for
our highest Court. We insist that a nominee should have outstand-
ing ability and integrity. But we also insist on even more: that
those who sit on the Supreme Court must deserve the special title
we reserve for only nine federal judges in the entire country, the
title that sums up in one word the awesome responsibility on their
shoulders—the title of “Justice.”

Historically, America has set this high standard because the Jus-
tices of the Supreme Court have a unique obligation: to serve as
the ultimate guardians of the Constitution, the rule of law, and the
liberty and the quality of every citizen. To fulfill these responsibil-
ities, to earn the title of “Justice,” a person must have special
qualities:

A commitment to individual liberty as the cornerstone of Ameri-
can democracy.
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A dedication to equalitty for all Americans, especially those who
have been denied their full measure of freedom, such as women
and mincrities.

A respect for justice for all whose rights are too readily abused
by powerful institutions, whether by the power of government or
by giant concentrations of power in the private sector.

A Supreme Court Justice must also have respect for the Supreme
Court itself, for our constitutional system of government, and for
the history and heritage by which that system has evolved, includ-
ing the relationship between the federal government and the
States, and between Congress and the President.

Indeed, it has been said that the Supreme Court is the umpire of
the federal system because it has the last word about justice in
America. Above all, therefore, a Supreme Court nominee must pos-
sess the special quality that enables a justice to render justice. This
is the attribute whose presence we describe by the words such as
fairness, impartiality, open-mindedness, and judicial temperament,
and whose absence we call prejudice or bias.

These are the standards by which the Senate must evaluate any
judicial nominee. And by these standards, Rebert Bork falls short
of what Americans demand of a man or woman as a Justice on the
Supreme Court. Time and again, in his public record over more
than a quarter of a century, Robert Bork has shown that he is hos-
tile to the rule of law and the role of the courts in protecting indi-
vidual liberty.

He has harshly opposed—and is publicly itching to overrule—
manl\; of the great decisions of the Supreme Court that seek to ful-
fill the promise of justice for all Americans.

He is instinctively biased against the claims of the average citi-
zen and in favor of concentrations of power, whether that is gov-
ernmental or private.

And in conflicts between the legislative and executive branches
of government, he has repeatedly expressed a clear contempt for
Congress and an unbridled trust in the power of the President.

Mr. Bork has said many extreme things in his comments of a
lifetime in the law. We already have a more extensive record of his
work and writings than perhaps we have had for any other Su-
preme Court nominee in history.

It is easy to conclude from the public record of Mr. Bork’s pub-
lished views that he believes women and blacks are second-class
citizens under the Constitution. He even believes that, in the rela-
tion to the executive, Members of Congress are second-class citi-
zens, yet he is asking the Senate to confirm him.

The strongest case against this nomination is made by the words
of Mr. Bork himself. In an article he wrote in 1963, during the
battle to desegregate lunch counters, motels, hotels, and other
public accommodations in America, he referred to the civil rights
principle underiying that historic struggle as a principle of unsur-
passej ugliness,

Ten years later, he recanted his opposition, but in the time since
then he has consistently demonstrated his hostility towards equal
justice for all.

As recently as June of this year, he ridiculed a Supreme Court
decision prohibiting sex discrimination and suggested that the ex-
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tension of the equal protection clause to women trivializes the Con-
stitution.

In Robert Bork’s America, there is no room at the inn for blacks
and no place in the Constitution for women, and in our America
there should be no seat on the Supreme Court for Robert Bork.

Mr. Bork has been equally extreme in his opposition to the right
to privacy. In an article in 1971, he said, in effect, that a husbhand
and wife have no greater right to privacy under the Constitution
than a smokestack has to pollute the air.

President Reagan has said that this controversy is pure politics,
but that is not the case. 1 and others who oppose Mr. Bork have
often supported nominees to the Supreme Court by Republican
Presidents, including many with whose philosophy we disagree. I
voted for the confirmation of Chief Justice Burger and also Justices
Blackmun, Powell, Stevens, O'Connor and Scalia. But Mr. Bork is a
nominee of a different stripe. President Reagan has every right to
take Mr. Bork’'s reactionary ideology into account in making the
nomination, and the Senate has every right to take that ideology
into account in acting on the nomination.

Now, Mr. Bork's supporters are understandably seeking to
change his spots and deflect attention from the public record of his
controversial career. He will have ample opportunity in these hear-
ings to explain, or explain away, the extraordinarily extreme and
biased positions he has taken. But a switch at a convenient time
should not be sufficient to make Mr. Bork one of the nine.

Some observers are predicting a bitter battle over this nomina-
tion and have suggested that the struggle is reminiscent of the
great confrontations over civil rights and equal justice in the past.
But those confrontations were inevitable and irrepressible. All
Americans should realize that the confrontation over this nomina-
tion is the result of a deliberate decision by the Reagan administra-
tion. Rather than selecting a real judicial conservative to fill Jus-
tice Powell's vacancy, the President has sought to appoint an activ-
ist of the right whose agenda would turn us back to the battles of a
bitterly divided America, reopening issues long thought to be set-
tled and wounds long thought to be healed.

I for one am proud of the accomplishments of America in moving
towards the constitutional ideas of liberty and equality and justice
under law. I am also proud of the role of the Senate in ensuring
that Supreme Court nominees adhere to the tradition of fairness,
impartiality, and freedom from bias.

I believe the American people strongly reject the administra-
tion’s invitation to roll back the clock and relive the more troubled
times of the past. I urge the committee and the Senate to reject the
nomination of Mr. Bork.

The CuamrMan. Thank you.

I would like to ask staff, is the vote still on for 11:00, because I do
not want Senator Hatch’s statement to be interrupted.

It is scheduled for 11 o’clock. I ask Senator ﬁat.ch, would you
prefer, Senator, to begin and go until the end, or shall we go vote
and then come back and begin? What would you prefer?

Senator Harca. Why do we not go vote.

The CuairMaN. If the vote is still on, the committee will recess
for 10 minutes or less, I hope. Please, I ask my colleagues, it is
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going to be a long day. And by the way, immediately after adjourn-
ing the morning session, we will convene this committee in execu-
tive session to vote out the nomination of Judge Sessions.

We are recessed for 10 to 15 minutes.

[Recess.]

The CuairMaN. The hearing will come to order. We will now pro-
ceed with the opening statements.

Judge, thank you for your indulgence. Neither Senator Hatch
nor I are the majority or minority leader yet so we cannot control
the business of the floor. Obviously we will be interrupted on occa-
sion through this hearing but hopefully not too much.

I now invite Senator Hatch to make his opening statement.

OPENING STATEMENT OF SENATOR ORRIN G. HATCH

Senator Harcu. Thank you. I want to welcome you to the com-
mittee, Judge Bork, and I would just state that I think it is impor-
tant that potential Justices be treated with fairness too; not with
inflammatory mis-characterizations; not with distorted statistics;
not with misleading methodology leading up to these type of state-
ments and statigtics, and certainly not with the selective use of evi-
dence, a lot of which I have seen by your critics in this particular
matter.

Mr. Chairman, I feel honored to welcome to the committee one of
the most qualified individuals ever nominated to serve on the
United States Supreme Court. His résumé—outstanding law stu-
dent, successful trial practitioner, leading law professor, esteemed
author and lecturer, excellent Solicitor General, and respected
Jjudge on the District of Columbia Circuit—speaks for itself.

Nonetheless a few details might demonstrate the quality of his
life’s work. He was not merely one of the top law students at the
University of Chicago, but he was the managing editor of the Law
Review, as has been stated. He was not merely one of the top law
professors for 15 years, but the holder of two endowed chairs. He
was not merely an excellent Solicitor General, but successfully rep-
resented the United States before the Supreme Court in hundreds
of cases during his 4-year tenure. He was not merely another ap-
pellate judge, but a judge who in at least 416 total cases was never
once reversed on appeal. Moreover, the Supreme Court six times
adopted his dissenting opinion when he had the courage to dissent
from the majority of his judicial colleagues.

Now, this is a jurist who, in the words of President Carter’s legal
counsel, Lioyd Cutler, will be counted by history as belonging
alongside a few select justices, like Oliver Wendell Holmes, Louis
Brandeis, Felix Frankfurter, Potter Stewart—whose wife is with
you here today and whom I have a great deal of admiration and
respect for, of course, her husband—and Lewis Powell, as well.

You have been paid an even higher tribute than even that en-
dorsement, however, Judge Bork. That tribute is found in the wit-
ness list of those who have volunteered to testify in your behalf,
and I will just mention a few. That list includes, as we have seen, a
former President, a former Chief Justice, six former Attorney Gen-
erals of both parties, twelve top leaders of law enforcement officers,
seven law school deans, twelve leading law professors in this coun-
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try, four top anti-trust lawyers, three bar leaders, several of your
former colleagues at the Department of Justice, and other influen-
tial lawyers and organizational heads. If an individual can be
judged by the company he keeps, then you are unrivaled.

In light of these remarkable credentials, it is hard to understand
why dyour nomination would generate controversy. The answer is
found in one word, which is tragic in this judicial context, and that
word is “politics.” Judge Bork is experiencing the kind of innuendo
and intrigue that usually accompanies a campaign for the U.S,
Senate. Many Senators are experienced at running that kind of
campaign but it has no place in a judicial nominating proceeding.
Federal judges are not politicians and ought not to be judged like
politicians.

The great danger I see in the impending ideological inquisition is
injury to the independence and integrity of the Supreme Court and
the whole federal judiciary. When we undertake to judge a judge
according to political rather than legal criteria, we have stripped
the judicial office of all that makes it a distinct separated power, If
the general public begins to measure judges by a political yardstick
and if the judges themselves begin to base their decisions on politi-
cal criteria, we will have lost the reasoning processes of the law
which have served us so well to check political excesses and fervor
over the past 200 years. I would ask any American if they would
wish to have their life, liberty and property resting on the deci-
gions of judges who are more worried about what the newspaper
might say ahout the case than they are about life, liberty or prop-
erty.

Recognizing precisely this danger, the Senate has refused to
employ political litmus tests while confirming b3 justices over this
past century. Senate precedent does not support subjecting judicial
nominees to ideclogical inquisitions.

Moreover, the Constitution itself does not support that practice.
Based on the common sense chservation that a diverse congression-
al body would have difficulty overcoming jealousies and politics to
select the best candidate, the framers in 1878—200 years ago, just 2
days from now—unanimously voted to vest the nomination power
in the President. The Senate, however, was given a checking func-
tion. In the words of Alexander Hamilton, the advice and consent
function was to prevent “nepotism” and “unfit characters.” The
advice and consent function is a checking function, not a license to
exert political influence on another branch, not a license to control
the outcome of future cases by overriding the President’s preroga-
tives.

Despite the lessons of Senate precedent and the Constitution and
despite the political damage to the independence and integrity of
the judiciary, we are likely to witness a bruising political campaign
before your nomination comes to a final vote in the Senate. It is
not difficult to outline in advance the type of campaign it will be.

In the first place, you will be labelled. Even though political
litmus tests do not work well with judges, you will be branded an
extreme conservative. Of course, this will require some explanation
as to why you voted with your Carter-appointed colleague, Judge
Ruth Ginzburg-—who is a great judge, by the way—in 50 percent of
the cases in which you both sat, or with your Carter-appointed col-
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llaea%ue, Judge Abner Mikva, in 83 percent of the cases in which you
oth sat.

The next tactic will be to extract a few quotes from 15-year-old
articles while you were a law professor and ignore your judicial ac-
tions. For example, we have already heard allegations that you
might allow censorship of free speech. In fact, anyone who wants to
know your views on censorship would merely need to read your
Lebron decision where you held that the D.C. Metro authorities
violated Mr. Lebron’s free speech rights by refusing to let him
hang a poster that was extremely critical of President Reagan. In
fact, those posters are going up today. You were even willing to
allow the embarrassment of the President who appointed you to
uphold his rights. In my mind, actions speak louder than words.

Another tactic will be to selectively use evidence. For instance,
we have already seen criticism that your Dronenburg decision
denied homosexuals a special constitutional protection. The evi-
dence that these critics consistently ignore is that the Supreme
Court reached precisely the same decision and the same result in
the Bowers v. Hardwick case.

Still another tactie, familiar to political campaigns is to accuse
you of ethical violations. In that vein, we have heard too much re-
cently about the so-called Saturday Night Massacre. In fact, this
was one of your finest hours. You were not the cause of Watergate
but you were part of the solution. As a precondition of carrying out
the President’s order, you gained a commitment that the investiga-
tion would go forth without further interference. You had to make
a difficult decision on the spur of the moment. Even then you had
to be convinced by Attorney General Richardson not to resign, but
the evidence that your decision was correct is history. Because you
preserved the investigation, the President was later forced to
resign and several others were prosecuted. The performance that
you gave, it seems to me, deserves commendation, not criticism.

It will not end there. Inconsistent charges will be hurled at you.
For example, you will be called both an “extremist” and ‘“the one
vote likely to tip the balance.” You cannot be both, unless those
making the charges are actually saying that four other justices are
already “extremists.” Frankly, it is more likely that those making
the charge are the extremists themselves because the four other
justices, includes one—Justice White—appeinted by President John
Kennedy, and two—Scalia and (’Connor—who were unanimously
approved by the Senate. Unless they are also extremists, I do not
see how you can change anything t¥lere. Consistency, I think you
can conclude, will not be a hallmark of this debate.

We could discuss likely political tactics for a long time. The im-
portant thing to remem%er is that these political charges betray
themselves. As Hodding Carter, an official t!t)'gm the previous Demo-
cratic administration, candidly observed, quote: “The nomination of
Judge Bork forces liberals like me to confront a reality we don't
want to confront, which is that we are depending in large part on
the least democratic institution, with a small “d”, in government to
defend what it is we no longer are able to win out there in the elec-
torate,” unquote.

That is really what is involved here, and I think he was candid
and honest enough to state it in those succinct, candid terms.
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This is the reason that politics are injected into this proceeding,
because many politicians are hoping to win from unelected judges
what they cannot win in the Congress or with the people of the
United States of America. My fear, however, is that the price of a
politicized judiciary is too high to pay in exchange for a short-term
policy set of gains. If judges fear to uphold the Constitution due to
political pressures or sense that their judicial careers might be ad-
vanced by reading that document in the smokey back rooms of po-
litical intrigue, then the Constitution will no longer be the solid
anchor holding our nation in place during the times of storm and
crisis. Instead, the Constitution will just become part of that politi-
cal storm, blowing hot and cold whenever the wind changes. That
is a price that we in this country cannot afford to pay, and I think
it is important that the American people understand that here.

I commend you for subjecting yourself to this situation and I
commend you for the work that you have done and for the respect
that you have from people who are truly learned in the law all
over this country and who set aside political gain.

Thank you for being here and thanks for accepting this nomina-
tion.

The CHAIRMAN. Thank you, Senator.

[Prepared statement follows:]
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STATEMENT OF ORRIN G, HATCH

Mr. CHAIRMAM. AT THE OUTSET OF THESE HEARINGS. | WAS GOING
TO GIVE JUDGE BORK ONE SUGGESTION ON STYLE. NAMELY., BE CAREFUL NOT
TO APPEAR SMARTER THAN THE SENATORS ON THE COMMITTEE. BuUT. oN

SECOND THOUGHT. THAT MIGHT PLACE SEVERE RESTRICTIONS ON HMIM FROM
THE VERY START.

IN ALL SERIQUSNESS. MR, CHAIRMAN., | FEEL HONORED TO WELCOME
TO THE COMMITTEE ONE OF THE MOST QUALIFIED INDIVIDUALS EVER
NOMINATED TO SERVE ON THE SUPREME COURT, HIS RESUME --
OUTSTAMDING LAW STUDENT. SUCCESSFUL TRIAL PRACTITIONER. LEADING
LAW PROFESSOR, ESTEEMED AUTHOR AND LECTURER, EXCELLENT SOLICITOR
GENERAL ., AND RESPECTED JUDGE ON THE DISTRICT OF COLUMBIA CIRCUIT
-~ SPEAKS FOR ITSELF. NONETHELESS A FEW DETAILS MIGHT DEMONSTRATE
THE QUALITY OF HIS LIFE'S WORK. HE WAS NOT MERELY ONE OF THE TOP
LAW STUDENTS AT THE UNIVERSITY OF CHICAGD, BUT THE MANAGING EDITOR
OF THE LAW REVIEW. HE WAS NOT MERELY A TOP LAW PROFESSOR FOR 15
YEARS. BUT THE HOLDER OF TWQ ENDOWED CHAIRS. HE WAS NOT MERELY AN
EXCELLENT SOLICITOR GENERAL. BUT SUCCESSFULLY REPRESENTED THE
UNITED STATES BEFORE THE SUPREME COURT IN HUNDREDS OF CASES DURING
HIS FOUR-YEAR TENURE. HE WAS NOT MERELY ANOTHER APPELLATE JUDGE.
BUT A JUDGE WHO IN 416 TOTAL CASES WAS NEVER ONCE REVERSED ON
APPEAL. MOREOVER. THE SUPREME COURT 51X TIMES ADOPTED H|$
POSITION WHEN HE HAD THE COURAGE TO DISSENT FROM THE MAJORITY OF
HiS JUDICIAL COLLEAGUES. THIS IS A JURIST WHO. IN THE WORDS OF
PRESIDENT CARTER'S COUNSEL. LLOYD CUTLER. WILL BE COUNTED BY
HISTORY AS BELONGING ALONGSIDE A FEW SELECT JUSTICES. LIKE "OLIVER
WENDELL HOLMES, LouiS BRANDE!S, FELIX FRANKFURTER, POTTER STEWART.
AND LEWIs F. POwELL., JR."

YOU HAVE BEEN PAID AN EVEN HIGHER TRIBUTE THAN EVEN THAT
ENDORSEMENT, HOWEVER. JUDGE BORK. THAT TRIBUTE 1S FOUND IN THE
WITNESS LIST OF THOSE WHO HAVE VOLUNTEERED TO TESTIFY ON YOUR
BEHALF. THAT LIST INCLUDES A FORMER PRESIDENT. A FORMER CHIEF
JUSTICE, S1X FORMER ATTORNIES GENERAL OF BOTH PARTIES, TWELVE TOP
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LEADERS 0# LAW ENFORCEMENT OFF ICERS, SEVEN LAW SCHOOL DEANS.
TWELVE OF THE LEADING LAW PROFESSORS IN THE NATION, FOUR TOP
ANTITRUST LAWYERS., THREE BAR LEADERS, SEVERAL OF YOUR FORMER
COLLEAGUES AT THE DEPARTMENT OF JUSTICE. AND OTHER INFLUENT|AL
LAWYERS AND ORGANIZATION HEADS., |F AN INDIVIDUAL CAN BE JUDGED BY
THE COMPANY HE KEEPS. YOU ARE UNRIVALED.

JH LIGHT OF THESE REMARKABLE CREDENTIALS, IT 1S HARD TO
UNDERSTAND WHY JUDGE BORK'S NOMINATION WOULD GENERATE CONTROVERSY.
THE ANSWER IS FDUND IN ONE WORD. WHICH 1S TRAGIC |N THIS JUDICIAL
CONTEXT, AND THAT WORD IS "POLITICS." JUDGE BORK |5 EXPERIENCING
THE KIND OF INNUENDO ANG INTRIGUE THAT USUALLY ACCOMPANIES A
CAMPAIGN FOR THE SENATE. MANY SENATORS ARE EXPERIENCED AT RUNNING
THAT KIND OF CAMPAIGN. BUT |T HAS NO PLACE IN A JUDICIAL
NOMINATFON PROCEEDING., FEDERAL JUDGES ARE NOT POLITICIANS AND
OUGHT NOT TO BE JUDGED LIKE POLITICIANS.

THE GREAT DANGER | SEE IN THE IMPENDING IDECLOGICAL
INQUISITION IS INJURY TO THE |INDEPENDENCE AND INTEGRITY OF THE
FEDERAL JUDICIARY. WHEN WE UNDERTAKE TO JUDGE A JUDGE ACCORDING
TO POLITICAL, RATHER THAN LEGAL CRITER!A. WE HAVE STRIPPED THE
JUDICIAL OFFICE OF ALL THAT MAKES 1T A DISTINCT SEPARATED POWER.
IF THE GENERAL PUBL |C BEGINS TO MEASURE JUDGES BY A POLITICAL
YARDSTICK AND IF THE JUDGES THEMSELVES BEGIN TO BASE THEIR
DECISIONS ON POLITICAL CRITERIA, WE WILL HAVE LOST THE REASONING
PROCESSES_OF THE LAW WHICH HAVE SERVED SO WELL TO CHECK POLITICAL
FERVOR OVER THE PAST TWO HUNDRED YEARS. | WOULD ASK ANY AMERICAN
{F THEY WOULD WiSH TO HAVE THEIR LIFE, LIBERTY., AND PROPERTY
RESTING ON THE DECISION OF JUDGES WHO ARE MORE WORKIED ABOUT WHAT
THE NEWSPAPER MIGHT SAY ABOUT THE CASE THAN THEY ARE ABOUT THE
LIFE. LIBEKTY OR PROPERTY.

RECOGNIZING PRECISELY ThIS DANGER, THE SENATE HAS REFUSED TO
EMPLOY POLITICAL LITMUS TESTS WHILE CONFIRMING 53 JUSTICES OVER
THE PAST CENTURY. SENATE PRECEDENT DOES NOT SUPPORT SUBJECT ING
JUDICYAL NOMINEES TO IDEOLOGICAL 1NQUISITIONS,
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MOREOVER THE CONSTITUTION ITSELF DOES NOT SUPPORT THAT
PRACTICE. DBASED ON THE COMMON SENSE OBSERVATION THAT A DIVERSE
CONGRESS 10NAL BODY WOULD HAVE DIFF ICULTY OVERCOMING JEALOUSIES AND
POLITICS TQO SELECT THE BEST CANDIDATE. THE FRAMERS IN 1787
UNAN|MOUSLY YOTED TO VEST THE NOMINATION POWER IN THE PRESIDENT.
THE SENATE. HOWEVER. WAS GIVEN A CHECKING FUNCTION. |N THE WORDS
OF ALEXANDER HAMILTON, THE ADVICE AND CONSENT FUNCTION WAS TO
PREVENT “"NEPOTISM" AND "UNFIT CHARACTERS.” THE ADVICE AND CONSENT
FUNCTION 1S A CHECKING FUNCTION, NOT A LICENSE TO EXERT POLITICAL
INFLUENCE ON ANOTHER BRANCH, NOT A LICENSE TO CONTROL THE QUTCOME
OF FUTURE CASES BY OVERRIDING THE PRESIDENT'S PREROGATIVES.

DESPITE THE LESSONS OF SENATE PRECEDENT AND THE CONSTiTUTION
AND DESPITE THE POTENTIAL DAMAGE TO THE |INDEPENDENCE AND INTEGRITY
OF THE JUbICIARY; WE ARE LIKELY TO WITNESS A BRUISING POLITICAL
CAMPAIGN BEFQRE YQUR NOMINATION COMES TO A FINAL VOTE IN THE
SENATE. 1T 95 NOT DIFF{CULT TO OUTLINE §N ADVANCE THE TYPE OF
CAMPAIGN IT WILL BE.

IN THE FIRST PLACE, YOU WILL BE LABELLED. EVEN THOUGH
POLITICAL LITMUS TESTS DO NOT WORK WELL WITH JUDGES. YOU WILL BE
BRANDED AN "EXTREME CONSERVATIVE." OF COURSE. THiS$ WiLL REQUIRE
SOME EXPLANATION AS TO WHY YOU VOTED WITH YOUk CARTER-APPOINTED
COLLEAGUE., JUDGE RUTH GINZBURG, IN 90% OF THE CASES ON WHICH YOU
BOTH SAT., OR WITH YOUR CARTER-APPOINTED COLLEAGUE. JUDGE ABNER
MIKVA, (N 83% OF THE CASES ON WHICH YOU BOTH SAT,

THE NEXT TACTIC WILL BE TO EXTRACT A FEW QUOTES FROM
15-YEAR-OLD ARTICLES AND IGNORE YOUR JUDICIAL ACTIONS. FOR
EXAMPLE. WE HAVE ALREADY HEARD ALLEGATIONS THAT YOU MIGHT ALLOW
CENSORSHIP OF FREE SPEECH. 1K FACT, ANYONE WHQ WANTS TO KNOW
YOUR VIEWS ON CENSORSHIP WOULD MERELY NEED TO READ YOUR LEBRON
DECISION WHERE YOU HELD THMAT THE D,C. METRO AUTHORITIES VIOLATED
MR. LEBRON'S FREE SPEECH RIGHTS BY REFUSING TO LET HIM HANG A
POSTER THAT WAS EXTREMELY CRITICAL OF PRESIDENT REAGAN. YOU WERE
EVEN WILLING TO ALLOW THE EMBARRASSMENT OF THE PRESIDENT WHO
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APPOINTED YOU TO UPHOLD MR. LEBRON'S RIGHTS, [N MY MIND., ACTIONS
SPEAK LOUDER THAN WORDS. ’

ANOTHER TACTIC WILL BE TO SELECTIVELY USE EVIDENCE. FoOR
INSTANCE,‘WE HAVE ALREADY SEEN CRITICISMS THAT YOUR DRONENBURG
DECISION DENIED HOMOSEXUALS A SPECIAL CONSTITUTIONAL PROTECTION.
THE EVIDENCE THAT THESE CRITICS CONSISTENTLY IGNORE IS THAT THE
SUPREME COURT REACHED PRECISELY THE SAME RESULT IN THE BOWERS V.
HARDWiICK CASE.

STILL ANOTHER TACTIC, FAMILIARK TO POLITICAL CAMPAIGNS. 15 TO
ACCUSE YOU OF ETHICAL VIOLATIONS. !N THAT VEIN, WE HAVE HEARD TOO
OFTEN RECENTLY ABOUT THE SATURDAY MIGHT MASSACRE. IN FACT, THIS
WAS ONE OF YOUR FINEST HOURS. YOU WERE NOT THE CAUSE OF
WATERGATE, BUT YOU WERE PART OF THE SOLUTION. AS A PRECONDITION
OF CARRYING OUT THE PRESIDENT'S ORDER. YOU GAINED A COMMITMENT
THAT THE INVESTIGATION WOWLD GO FORTH WITHOUT FURTHER
INTERFERENCE. YOU HAD TO MAKE A DIFFICULT DECISICN ON THE SPUR OF
THE MOMENT, EVEN THEN YOU HAD TO BE CONVINCED BY ATTORNEY GENERAL
RICHARDSON NOT TO RESIGN, BUT THE EVIDENCE THAT YOUR DECISION WAS
CORRECT |$ HISTORY. BECAUSE YOU PRESERVED THE INVESTIGATION. THE
PRESIDENT WAS LATER FORCED TO RESIGN AND SEVERAL OTHERS WERE
PROSECUTED. THIS PERFORMANCE DESERVES COMMENDATION. NOT
CRITICISM,

IT WiLL NOT END THERE. INCONSISTENT CHARGES WILL BE HURLED
AT YoU. FOR EXAMPLE. YOU WILL BE CALLED BOTH AN "EXTEMIST™ AND
"THE ONE VOTE LIKELY TO TIP THE BALANCE." YOU CANNGT BE BOTH.
UNLESS THOSE MAKING THE CHARGE ARE ACTUALLY SAYING THAT FQUR OTHER
JUSTICES ARE ALREADY “EXTREMISTS." FRANKLY., IT 1§ MORE LIKELY
THAT THosé MAKING THE CHARGE ARE THE EXTREMISTS BECAUSE THE FOUR
OTHER JUSTICES INCLUDE ONE (WHITE) APPOINTED BY PRESIDENT JOHN
KENNEDY AND TWO (SCAL A AND O'CONNOR) WHO WEPE UNANIMOUSLY
APPROVED BY THE SENATE. CONSISTENCY WIiLL NOT BE A HALLMARK OF
THIS DEBATE.
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WE COULD DISCUSS LIKELY POLITICAL TACTICS FOR A LONG TIME,
THE 1MPOKTANT THING TO REMEMBER IS THAT THESE POL1T1CAL CHARGES
BETRAY THEMSELVES. AS HODDING CARTER, AN OFFICIAL FROM THE
PREVIOUS DEMOCRATIC ADMINISTRATIGN, CAND\DLY OBSERVED:

"{THE NOMINATION OF JUDGE BORK] FORCES LIBERALS LIKE ME TO
CONFRONT A REALITY WE DON'T WANT TO CONFRONT. WHICH 1S THAT WE ARE
DEPENDING N LARGE PART ON THE LEAST DEMOCRATIC INSTITUTION. WITH
A SMALL "D." IN GOVERNMENT TO DEFEND WHAT IT IS WE NO LONGER ARE
ABLE TG WIN QUT THERE IN THERE IN THE ELECTORATE,"

THIS IS THE REASON THAT POLITICS ARE INJECTED tNTO TH15 PROCEEDING
—-- BECAUSE MANY POLITICIANS HOPE TO WIN FROM UNELECTED JUDGES WHAT
THEY CANNOT WiN IN CONGRESS OR WITH THE PEOPLE OF AMERICA.

MY FEAR, HOWEVER, |5 THAT THE PRICE OF A POLITIC{ZED
JUDICEARY IS TOO HIGH TG PAY N EXCHANGE FOR ANY SHDRT-TERM POL1CY
GAINS. |F JUDGES FEAR TO UPHOLD THE CONSTITUTION DUE TD POLITICAL
PRESSURES OR SENSE THAT THEIR JUDICIAL CAREERS MIGHT BE ADVANCED
BY READINé THAT DOCUMENT [N THE SMOKEY BACKROOMS OF POLITICAL
INTRIGUE, THEN THE CONSTITUTION WILL NO LONGER BE A SOLID ANCHOR
HOLDING OUR NATION IN PLACE DURING TIMES DF STORM AND CRiSiS.
[NSTEAD THE CONSTITUTION WILL JUST BECOME PART OF THE POLITICAL
STORM —- BLOWING HOT AND COLD WHENEVER THE WIND CHANGES. THAT 15
A PRICE WE CANNOT AFFORD TG PAY,
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The CHAIRMAN. Senator Metzenbaum.

OPENING STATEMENT OF SENATOR HOWARD M. METZENBAUM

Senator MeTzenBauM. Judge Bork, I am happy to join my col-
leagues in welcoming you this morning.

My vote, Judge Bork, on this nomination will be one of the most
important I cast as a U.S. Senator. The passions generated by this
nomination on both sides reflect the enormous significance it has
for every American, yes for our children, for our grandchildren,
and maybe even our great grandchildren.

One of the threshold questions we face in this confirmation proc-
ess is the respective roles of the President and the Senate. Presi-
dent Reagan and his Attorney General have made it a major prior-
ity to change basic constitutional principles. The President has pro-
posed a series of constitutional amendments, none of which has
made any progress toward enactment. His Attorney General has
attempted to persuade the Supreme Court to reinterpret the Bill of
Rights. Fortunately, he too has been unsuccessful.

Now it is clear that the President wants to revise the Constitu-
tion through his appointments to the Supreme Court. No one
would question the President’s right to attempt to amend the Con-
stitution, but in the Senate we have every right—yes, we have a
duty—to challenge his attempt to amend it by the back door. If the
President attempts to change constitutional interpretation through
appointments to the Supreme Court, the Senate cannot stand by
and passively acquiesce.

As the distinguished ranking member of this committee, Senator
Thurmond, and the President’s Chief of Staff, Howard Baker, have
both said, the Senate has a constitutional obligation to consider the
views of a nominee. This is especially our obligation when the
President has selected a nominee by reason of those views. More-
over, the confirmation of this nominee is likely to tip the Court
radically on key constitutional issues.

Justice Powell was a conservative justice who followed a prag-
matic and careful approach. His mind was not closed. He had great
respect for precedent. He did not have a rigid view of the bound-
aries of constitutional protections. Upon his retirement he said: “I
never think of myself as having a judicial philosophy. I try to be
careful to do justice to the particular case rather than try to write
principles.”

Those who know Robert Bork know he is not Lewis Powell, nor I
suspect, would he claim to be. Judge Bork cateE%rically rejects any
constitutional right of privacy. He believes the Government has the
right to regulate the family life and the sex life of every American.
He believes the Government can make it a crime for married
adults to use birth control. He has an extremely narrow view of
free speech. He does not believe the equal protection clause applies
to women. He opposes the constitutional principle of one-man, one-
vote. He would have upheld a poll tax on the constitutional right to
vote. He would have upheld a law allowing the forced sterilization
of convicts.

Judge Bork criticizes judges who make law, yet in interpreting
certain statutes, he appears eager to do just that. He would radical-
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ly reinterpret the anti-trust laws in disregard of the intent of Con-
gress which he considers—that being the Congress, quote, “institu-
tionally incapable of fashioning a rational anti-trust policy,” end of
quote.

He would allow giant companies to merge until only two or three
were left. He would eliminate the right of retailers to give consum-
ers a discount on the products they buy. He would ignore Congress’
concern about preserving small and independent businesses.

Judge Bork says he is neutral and even-handed in applying the
law. Yet, in split decisions involving disputes between the Govern-
ment and an individual, he has voted for the Government almost
100 percent of the time. When citizens have wanted access to the
courts, he has always voted against them. Yet, when a business is
challenging a regulatory agency of the Government, he has been
on the corporate side in virtually every case.

Another issue is Judge Bork’s role in the Saturday Night Massa-
cre. A federal court found that his firing of Archibald Cox on Presi-
dent Nixon's orders was illegal, a ruse—in the court’s words—to
get around the law. Now new information has come to light which
suggests Judge Bork may not have been completely forthcoming re-
garding his role in this affair. It is important to explore these mat-
ters, for what message does it convey if the Senate confirms to the
highest court of the land someone who has violated the law.

Finally, where does the nominee really stand on the vital issues
that he would face on the Supreme Court. A recent article stated
that Judge Bork would now have us believe that his controversial
writings were the product of inexperience and youth, when he
tended to go, quote, “wild with ideas,” end of quote. In fact, Judge
Bork was 36 when he wrote that requiring public establishments to
serve blacks is a matter of “unsurpassed ugliness.” He was 44
when he wrote that the first amendment does not protect scientific
or literary speech. And he was 60 when he reiterated just a few
months ago his view that the Constitution does not protect our pri-
vacy.

I strongly encourage you, Judge Bork, to be straightforward and
clear with this committee. The record is voluminous. It would be a
disservice to you and the country to distort it. These considerations
lead me to be very troubled by this nomination. Judge Bork could
weaken, literally within a few years, fundamental constitutional
lf]reedomsx which the Supreme Court has protected throughout its

istory,

The Senate’s inquiry follows more than just a consideration of
Judge Bork’s professional credentials. In the end each Senator just
search his or conscience and ask, is the confirmation of Robert
Bork in the best interest of this country.

The CaratRMAN. Thank you, Senator.

[Prepared statement follows:]

OPENING STATEMENT OF SENATOR HowarDp M. METZENBAUM

Welcome., My vote on this nomination will be one of the most important I cast as
a U.S. Senator. The passions generated by this nomination—on both sides—reflect
the enormous significance it has for every American—for our children and our
grandchildren.

One of the threshold questions we face in this confirmation process is the respec-
tive roles of the President and the Senate. President Reagan and his Attorney Gen-
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eral have made it a major priority to change basic constitutional principles. The
President has proposed a series of constitutiong] amendments, none of which has
made any progress toward enactment. His Attorney General has attempted to per-
suade the Supreme Court to reinterpret the Bill of Rights. Fortunately, he too has
been unsuccessful.

Now it is clear that the President wants to revise the Constitution through his
appointments to the Supreme Court.

No one would question the President’s right to attempt to amend the Constitu-
tion. But in the Senate we have every right—and duty—to challenge his attempt to
amend it by the back door. If the President attempts to change constitutional inter-
pretation through appointments to the Supreme Court, the Senate cannot stand by
and passively acquiesce.

As the distinguished ranking member of this committee and the President’s Chief
of Staff have have both said, the Senate has a constitutional obligations to consider
the views of a nominee. This is especially our obligation when the President has
selected a nominee because of those views.

Moreover, the confirmation of this nominee is likely to tip the Court radically on
key constitutional issues. Justice Powell was a conservative Justice who followed a
pragmatic and careful approach. His mind was not closed. He had great respect for
precedent. He did not have a rigid view of the boundaries of constitutional protec-
tions, Upon his retirement, he said:

“I never think of myself as having a judicial philosophy * * * I try to be careful,
to do justice to the particular case, rather than try to write principles.” Those who
know Robert Bork know he is not Lewis Powell, nor, I suspect, would he claim to be,

Judge Bork categorically rejects any constitutional right of privacy. He believes
the Government has a right to regulate the family life—and the sex life-—of every
American. He believes the Government can make it a crime for married adults to
use birth control.

He has an extremely narrow view of free speech. He does not believe the equal
protection clause applies to women. He opposes the constitutional principle of one
man-one vote,

He would have upheld a poll tax on the constitutional right to vote. He would
have upheld a law allowing the forced sterilization of conviets.

Judge Bork criticizes judges who make law. Yet, in interpreting certain statutes.
He appears eager to do just that. He would radically reinterpret the antitrust laws
in disregard of the intent of Congress, which he considers “institutionally incapable
of * * * fashioning a rational antitrust policy.” He would allow giant companies to
merge until only two or three were left. He would eliminate the right of retailers to
give consumers a discount. He would ignore Congress’ concern about preserving
small and independent businesses.

Judge Bork says he is neutral and evenhanded in applying the law. Yet, in split
decisions involving disputes between the Government and an individual, he has
voted for the Government almost 100 percent of the time. When citizens have
wanted access to the courts, he has always voted against them. Yet, when a business
is challenging a regulatory agency of the Government, he has been on the corporate
gide in virtually every case.

Another issue is Judge Bork’s role in the Saturday night massacre. A federal
court found that his firing of Archibald Cox on President Nixon's orders was illegal,
a “ruse”, in the Court's words, to get around the law. Now new information has
come to light which suggests Judge Bork may not have been completely forthcoming
regarding his role in this affair. It is important to explore these matters, for what
message does it convey if the Senate confirms to the highest Court of the land some-
one who has violated the law?

Finally, where does the nominee really stand on the vital issues that he would
face on the Supreme Court? A recent newspaper article stated that Judge Bork
would now have us believe that his controversial writings were the product of inex-
perience and youth, when he tended to go “wild with ideas.” In fact, Judge Bork
was Thirty-Six (36) when he wrote that requiring public establishments to serve
hlacks is a matter of “unsurpassed ugliness;” he was forty-four (44) when he wrote
that the first amendment does not protect scientific or literary speech; and sixty (60
when he reiterated, just a few months ago, his view that the Constitution does not
protect our privacy.

I strongly encourage Judge Bork to be straightforward and clear with the commit-
g. His record is voluminous. It would be a disservice to him and the country to

istort it.
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These considerations lead me to be very troubled by this nomination. Judge Bork
could weaken—literally within a few years—fundamental constitutional freedoms
which the Supreme Court has protected throughout its history.

The Senate’s inquiry involves more than just a consideration of Judge Bork's pro-
fessional credentials. In the end, each Senator must search his or her conscience
and ask: Is the confirmation of Robert Bork in the interest of our country?

The CHAIRMAN. The Senate Republican Whip, Senator Simpson.
Senator Simpson. Thank you, Mr. Chairman.
Would you do all of that, really? [Laughter.]

OPENING STATEMENT OF SENATOR ALAN K. SIMPSON

Senator SiMpsonN. Here we go again. We shall all be witness to
one of the peculiar things we see often in this great city. What we
now do is hereby targeted as “high drama,” “the most critical issue
of the day,” a “watershed,” the ‘‘greatest test of the Presidency.” It
is called the 4-H Club of hype, hoorah, hysteria and hubris.

I have served on thie committee since I came to the U.S. Senate.
I chaired such a committee when I was in the Wyoming Legisla-
ture. It is a rich honor and privilege to do so. It is this kind of a
committee that I enjoy. I enjoy my colleagues. It has been a tre-
mendous privilege. It always commands my utmost respect, admi-
ration, and also, my energies.

I have served under the chairmanship of Ted Kennedy. I have
always been treated exceedingly fairly and most courteously by
him as chairman, and 1 have greatly enjoyed working with him on
illegal immigration and some other tough issues.

I have served under Strom Thurmond, one of the most extraordi-
nary and deeply respected Members of the Senate, a courtly, sin-
cere and dedicated man. He has been of great help to me and as-
sisted in enabling me to grow and learn in many ways.

Now I serve under the able chairmanship of Joe Biden. I have
come to enjoy him very much. He is good to deal with, a apirited
man of great energies and zest and enthusiasms, and he too has
been most generous to me.

Over the course of those years I have voted for judges presented
by Jimmy Carter and Ronald Reagan, some of them absclutely out-
standing. Some seemed to me to be steady and thoughtful, of what-
ever party, and they have proven to be so. I think of Ab Mikva and
Pat Wald in the other party, superb judges. And there have been
some real duds from both sides of the aisle—just like in Congress.

I have learned much from this committee, from these fine mem-
bers on both sides of the aisle, but the single most remarkable
lesson learned, and yet probably the most disappointing revelation
to the layman, would be that 1 have found that you either pass or
kill a bill in the U.S. Congress by the use of a deft blend of emo-
tion, fear, guilt or racism.

We now debate the confirmation or rejection of Robert Bork with
the use of the same deft blend of emotion, fear, guilt or racism. The
American people deserve a lot better than that. That is really too
bad. That ought not to be so. Go scratch through the records. You
will find that I have never objected to a nominee of either party on
the basis of ideological grounds alone, not one.
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I am certainly not saying this nominee should be somehow
red ideological litmus tests of both sides. That will be. No com-
plaints. Ideology is a fair game, but surely not the acid test.

I do not agree with this nominee on several positions. Abortion
may be one. He is here to explain in full his judicial position on
that. I think he already has, if you read it honestly. As a personal
matter I happen to feel that this deeply intimate and awesome
human decision should be a woman’s choice. Hopefully, it can be
made with the concurrence of the spouse, if one, and pastoral coun-
selors or physicians, but it should be her choice. Judge Bork’s per-
sonal views on this issue are not our concern. Too bad that has to
now be the litmus test here.

Twice, you passed the confirmation of the U.S. Senate. Twice,
unanimously. Twice. I hope people remember that. They must have
new ground rules now over at the American Bar Association. I paid
my dues there for 18 years. Thefr unanimously designated you as
being, quote, “exceptionally well qualified” in 1981, the highest
rating they can give, Obviously, they are a rather forgetful lot over
there. I think, at one time or another, every single member of this
committee has either toasted the ABA to the high heavens or
trashed them royally, depending on just how they rated one of
their particular favorite nominees.

Now you are going to have to pass some other tests. You used to
give them; now you are going to pass them-—tests about abortion,
affirmative action, civil rights, rights of privacy, homosexuality,
contraception. I have not heard it said yet, but there is the Gris-
wold case that they speak of here with great passion—you de-
scribed as “nutty.” I think it was nutty, too.

So maybe we will get to the truth somewhere in all of this stuff.
Obviously, we are going to be picking at a lot of old scabs. Too bad.
Who among us here on this panel—we in the U.S. Senate—are des-
ignated as the “official score keepers” of our fellow humans? Who
does or does not judge, when we put aside the mistakes, the utter-
ances, the errors of our earlier lives, and who in this room has not
felt the rush of embarrassment or pain or a feeling of plain stupidi-
ty about a phrase previously uttered or an act long ago committed?
Who of us here can pass that test, and who then are the judges of
that? Who appoeinted them?

Three present sitting members of the U.S. Senate voted against
the Civil Rights Bill of 1964—three of our colleagues, along with
Bill Fulbright, Senators Ervin, Smathers, the vice presidential can-
didate of the United States, Sparkman and Senators Long and Rus-
sell. Are these then lessor people than us? Are they less respected?
Are they held up to a certain ridicule or to some different test? Of
course not. How absurd. All Bork did was write about it. They
voted about it.

Since this man’s name was proposed by the President, the vari-
ous interest groups have bheen salivating at the chops, and I note
they have been thoroughly engrossed in an exercise that must be
the epitome of effort for a lawyer—pouring over non-unanimous de-
cisions. What an exercise. Send them out to practice law for a few
days to represent some woman who says she is going to have an
abortion or commit suicide, or wants to get some dude out of her
hair that is chopping her to pieces, or represent a client that is in a
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probate contest before the body has even cooled, or defend some
cowboy who chewed another guy’s ear off. Send them out into real
life. Get them out from under their green eyeshades downtown and
let them do a little work. I referred to them once as “bug-eyed zeal-
ots.” I have no reason to change that opinion at all.

Is this man wholly “outside the mainstream” of American
thought and judicial theory in America? I will not go any further.
There is the witness list. What an extraordinary witness list. Sup-
port from a President of the United States to the presidential
“Counsel Emeritus” of all, Lloyd Cutler, and everyone in between,
including our remarkable former Chief Justice Warren Burger and
Bill Ruckelshaus, and a panel of attorneys general-—an extraordi-
nary array of people.

I have always fglt that everyone is entitled to their own opinion,
but nobody is entitled to their own facts. You have been on the
bench. The Senate put you on the bench. The sitting members of
this committee put you on the bench unanimously. And Solicitor
General, unanimously. Each and every one of us. And what have
you done since? That should be an issue before us.

You have written 102 opinions and none of them have been over-
ruled. I will not go into that. Your six dissents. I will not go into
that. But I think it is important to notice that Judge Lewis Powell,
the “swing-vote,” quote, that you replace, on the cases where he
was voting on your decisions agreed with you in 9 out of 10 of those
decisions. Let’s not miss that. Do not let that go off the wall or skip
off the puddle.

You have, indeed, voted with Ab Mikva 82 percent of the time, or
he with you. And Pat Wald, 76 percent, Harry Edwards, 80 per-
cenﬁ, Skelley Wright, 756 percent. You must be doing something
right.

Well, I surely hope we do not spend an inordinate amount of
time on words uttered and printed in 1971 or 1963, or articles writ-
ten in 1979, or speeches made in 1954 or 1964 or 1974, or mistakes
made or opinions revised or arguments lost and found, unless we
would all want to go through that particular test. And as the bat-
tery of attorneys who have worked up a sweat on this one seem to
be gaining all of their material from non-unanimous decisions, I
think they really are going to do nothing more in the long run but
to be seen as replacing what was originally an intense hostility
toward your positions with what may prove to be a trivialization of
their own position—instead of a strengthening of it. I think we are
going to watch that happen. I want to be here. I think it will.

There are not many of us here that would like to be at that
table, I can tell you. I always get a kick out of the argument,
“yeah, but we do not have to do that, we are United States Sena-
tors. We do not have to pass that kind of test. The voters do that
for us. This man is going to the Court.”

I would sure hate to have someone rifling through the collected
utterances and scratchings of Al Simpson. Lord, I did things and
wrote things and said things—! did all sorts of things when I was
20 and 30 and 40 and 50 that I am not very proud of, and even
today at this magnificent and mature age of 56 I still cross the fine
line between good humor and *“smart aleck.” And when I do, I usu-
ally get hammered and I think I usually deserve it.
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So here we have before us a man who the American public is
going to get to know and see, and I think, understand in full con-
text. You will be subjected to some of the toughest and the easiest,
the most appropriate and the most inappropriate, and the most
thoughtful and the most unthoughtful, and the most inordinate
and inane questioning known to man—some of it laced with cyni-
cism ?ﬁd sarcasm. But you will be ready for that. I really think
you will,

After all, it was you yourself who said, in the Ollman case, quote:
“Those who step into the areas of public dispute, who choose the
pleasures and distractions of controversy, must be willing to bear
criticism, disparagement and even wounding assessments,” un-
quote.

I have a hunch you like to mix it up, and there are some panel-
ists here that just love to do that—me too—and you are going to
get an awfully fine opportunity. My hunch is you are going to
acquit yourself very well. My stronger hunch is that you will make
a very fine addition to the U.S. Supreme Court. There, now, I too
have made a judgment before the hearings are concluded. A confes-
sion is made.

But the people who know you best—those at the bench and the
bar and in academe and those in Congress who passed upon you
twice—after thorough investigations—will share that view. So ours
is the task of advice and consent. Would you be wise, even-handed,
fair, responsible, and an intelligent associate justice? Do you meet
that test? That is what we are here for. That 1s what we should be
here for.

The test is not whether the nominee meets the approval of every
single special interest group who just happens to have a Washing-
ton office or a hyperactive executive director. That is not the test.
Or worse, a group that has been running a little low on funds since
the last guy they strung on the gallows was carried out feet first.
And there are a lot of them running around in this village.

I hope we do not do what we did the last time with Justice Rehn-
quist. It seems to be an unpleasant reality that a Supreme Court
nominee has every single constitutional protection until he or she
walks into this room. And once in this room, unlike a defendant in
a court of law, the nominee is not guaranteed any single right
analogous to the Miranda rule or the fifth amendment or anything
else. They are often meat for every form of accusation, innuendo
and irrelevant and immaterial statement. It is that part of the
process that disturbs me greatly and which I believe is unseemly
and the dark side of our deliberations.

So I hope there will be restraint. I think there will be. We have
our work to do. We must be about that in reviewing the work prod-
uct of this man, Mr. Chairman, and doing so exceedingly carefully
and not being delayed by aimless and remarkable volleys fired in
order to “get that guy—get that man.” We need not sully and
trash the highest standards of the United States Senate and this
committee in our work.

I intend to participate, Mr. Chairman, to listen, to hear, to try to
understand better, to try to understand the questioners, the oppo-
nents, the detractors. Will it be that we will get to where the scriv-
eners will eventually write, that the researchers will have finished
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piling distinction upon distinction in non-uniform and non-unani-
mous decisions and gathered excised words and phrases to make
you lock like a boob or a madman? Or will we settle in and get to
the know the essence of Robert Bork—human being, lawyer, jurist,
author, debater, professor, nominee for the highest court in the
land? I hope that is what we will do, and I hope to help assure it.

Finally, I conclude—and I thank the chairman for his courtesy—
it seems to me in my extensive readings, and I really have done
some about you, that you have grown and learned and listened and
probed and debated and argued and challenged and have been in-
volved in that life long adventure of what I call “creeping maturi-
ty.” That is a lot better than being lumped together with that great
legion of those of humankind known as the “dead un-killed.”

I await your presentation with great anticipation. The chairman
and all members of the committee will assure that you will be
treated most fairly and courteously. That is the way he does it. So
welcome to you and to Mary Ellen and your family. I can assure
you that this will be absolutely the most stimulating class you have
ever been in.

Thank you very much.

The CHAIRMAN. Thank you, Senator Simpson, for that preview of
what the committee is about to do.

Judge Bork, I guarantee you this little mallet is going to assure
you every single right to make your views known, as long as it
takes, on any grounds you wish to make them. That is a guarantee,
so you do have rights in this room and I will assure you they will
be protected.

Judge Bork. Thank you, Mr. Chairman.

The CaARMAN. 1 would also like to suggest that we try to keep
to 10 minutes like we all agreed, if we could. I have not been call-
ing the clock, but it would be useful if we could.

Senator DeConcini.

OPENING STATEMENT OF SENATOR DENNIS DeCONCINI

Senator DEConcINI. Mr. Chairman, thank you.

Judge Bork, I am not here to get you or to hurt you or to embar-
rass you and my questions during this effort here are going to be a
far cry from what Senator Simpson seems to depict may happen to
you, at least from this Senator.

For the third time in my short career in the Senate I am joining
other members to do what I think is probably the second most im-
portant obligation we have as Senators. I guess, with the ezception
to the power to declare war, this is a responsibility that, to me,
rests with us in the Constitution on the highest basis.

It is fitting that the Judiciary Committee begins the confirma-
tions of you, Judge Bork, during the week that we are celebrating
our 200th anniversary. That is a great day that is upon us this
week, as a matter of fact. My father was a lawyer and a Supreme
Court Judge in Arizona. I have been involved and interested in the
Constitution most of my life. And having served on the Bicenten-
nial Commisgion with other members of this committee, I have
gained a new respect and awareness of what our Founding Fathers
had, at least as I see.
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The authors of the Constitution were worried that one branch of
government over time could dominate another. To prevent such im-
balance from occurring, they crafted a delicate system of checks
and balances among the three branches. It is as a part of that deli-
cate gystem sgigned 200 years ago this Thursday that we gather
here today to implement.

Because the Constitution contemplated that the three branches
of government be equal, the selection of a Supreme Court Justice is
just as important as the election of a new President or a new Con-
gress. As a matter of fact, the nomination and confirmation of a
Supreme Court Justice is a pivotal point of our system of checks
and balances. That is why we are all here today.

The founders did leave one important decision about the advice
and consent procedures for us to decide after the Constitution was
in place. What was left unanswered in 1787 was simply this—what
were the criteria by which the decision of nomination and confir-
mation should be made? Much controversy about these criteria has
existed over the years and that controversy remains as great today
as I believe it ever was.

Some supporters of you, Judge Bork, argue that the Senate
should not consider your philosophy and ideology but should decide
only whether you have the appropriate intellect, temperament and
integrity. Some of your opponents, on the other hand, argue that
not only may the Senate consider philosophy and ideology, we must
base our decision on the effects the nomination will have on future
decisions; every future decision of the Supreme Court.

There is no immutable standard contained in the Constitution or
any other law for Senators to look to when they are facing the re-
sponsibility before us today. Neither approach described above in
my opinion is right or wrong. The Framers of the Constitution left
the decision to each individua! Senator based on his or her own
conscience and sense of responsibility.

I will base my decision on you, Judge Bork, on your ability and
experience, your temperament, your integrity, and whether or not
I believe you will decide the cases before you based on the Constitu-
tion, the statutes before you, the regulations, and to some extent,
the traditional interpretations of those items.

I would be opposed to any nominee whose intentions are to
ignore the precedents of the Court and lead it in a radically new
direction. I must be satisfied that in the guise of what you repre-
sent and Attorney General Meese called “judicial restraint,” that
you, Judge Bork, are not a conservative judicial activist bent on im-
posing your own political philosophy on the Court and on this
nation.

It is obvious, Judge Bork, that you have an extreme intellect.
Your experience as a lawyer, as Solicitor General, as a law profes-
sor, and as a circuit court judge is very impressive to anyone. 1
have been told by many mutual friends that you enjoy a wit and a
sense of humor, a congeniality with your other colleagues. From
what I have read about you, Judge Bork, I believe I would be
pleased personally with your views on the c¢riminal justice system,
the right of the government to prosecute criminals swiftly, firmly
and finally.
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The question is not whether I agree with you, Judge Bork, more
often than 1 disagree. 1 will not prepare a score card of your deci-
sions and vote according to the previous hit and misses that you
and I make. If I were to do this, I might find the score in your
favor. But this is not a game. There is no next day for the loser in
the Supreme Court.

The question that I will ask myself at the end of these confirma-
tions hearings is whether I am comfortable with the approach that
you take in applying the Constitution and federal laws to the facts
presented to you. Do I believe that faced with the difficult deci-
sions, with wide ranging implications, that you, Judge Bork, will
listen carefully to the arguments on both sides and then apply the
appropriate law in an objective and unbiased way? Or will you find
an intellectually supportable and highly articulated way to decide
the case as you see fit and how you feel it should come out?

In my opinion, we have had too many result-oriented Supreme
Court Justices. I spent the last several weeks reading many of your
opinions, your law review articles and speeches. I have read com-
ments and analyses by experts and commentators on both sides of
this issue. In addition, I have talked to literally thousands of people
in Arizona and outside my State.

I have identified the areas that concern me and I will not review
those now at this time but ask that they be included in my full
statement, but I will go into some detail.

The ultimate question that I must decide is whether I feel secure
putting our individual liberties, freedoms and the future of cur
country in your hands. History will tell us if a Justice confirmed by
the Senate is truly what our Founding Fathers had in mind when
they created our system of checks and balances. I intend to do all I
can to determine if you, Judge Bork, measure up to that high
standard established by the Founding Fathers.

Thank you, and thank you, Mr. Chairman.

{The statement of Senator DeConcini follows:]
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STATEMENT OF DENNYS DECONCINI
NOMINATION OF ROBERT H, BORK
TO BE AN ASSOCIATE JUSTICE OF THE
UNITED STATES SUPREME COURT
SEPTEMBER 15, 1987

FOR THE THIRD TIME IN MY TENURE AS A UNITED STATES SENATOR |
AM JOINING THE OTHER MEMBERS OF THE SENATE JuDiC!ARY COMMITTEE TO
FACE THE RESPONSIBILITY OF ADVICE AND CONSENT TO THE PRESIDENT'S
NOMINATION OF AN INDIVIDUAL TO BE AN ASSOCIATE JUSTICE ON THE
SUPREME COURT OF THE UNY{TED STATES. WITH THE EXCEPTION OF THE
POWER TO DECLARE WAR, ] BELIEVE THIS RESPONSIBILITY IS5 THE MOST
IMPORTANT ONE GRANTED TO THE SENATE BY OUR CONSTITUTION. [T IS
FITTING THAT THE JUDIC1ARY COMMITTEE BEGIN THE CONFIRMAT{ON
HEARINGS ON JUDGE ROBERT H, BORK DURING THE WEEK THAT WE CELEBRATE
THE 209TH ANNIVERSARY OF THAT GREAT DOCUMENT.

BECAUSE MY FATHER WAS A LAWYER AND MEMBER OF ARIZONA'S
SUPREME COURT, | HAVE BEEN INTERESTED !N OUR CONSTITUTION MOST OF
MY LIFE. BUT AS A MEMBER OF THE COMMISSION ON THE BICENTENNIAL OF
THE UNITED STATES CONSTITUTION. | HAVE GAINED NEW RESPECT FOR THE
WISDOM AND FORESIGHT OF OUR FOUNDING FATHERS., THE AUTHORS OF THE
CONSTITUTION WERE WORRIED THAT ONE BRANCH OF GOVERNMENT WOULD.,
OVER TIME, COME TO DOMINATE THE OTHERS. TO PREVENT SUCH AN
IMBALANCE FROM OCCURRING, THEY CRAFTED A DEL \CATE SYSTEM OF CHECKS
AND BALANCES AMONG THE THREE BRANCHES, [T 1S AS PART OF THAT
DELICATE SYSTEM S(GNED 200 YEARS AGO ON THURSDAY, THAT WE GATHER
HERE TODAY.



55

BECAUSE THE CONSTITUTiON CONTEMPLATES THAT THE THREE BRANCHES
OF GOVERNMENT BE EQUAL, THE SELECTION OF A SUPREME COURT JUSTICE
IS JUST AS IMPORTANT AS THE ELECTION OF A NEW PRESIDENT OR OF A
NEW CONGRESS. AS A MATTER OF FACT., THE NOMINATION AND
CONF IRMATION OF A SUPREME COURT JUSTICE IS THE PIVOTAL POINT OF
OUR SYSTEM OF CHECKS AND BALANCES. IT 1S THE FULCRUM ON WHICH THE
SYSTEM |5 MOST CAREFULLY AND DELICATELY BALANCED,

THE FOUNDERS DID LEAVE ONE (MPORTANT DECISION ABQUT THE
ADVICE AND CONSENT PROCEDURE FOR US TO DECIDE AFTER THE
CONSTITUTION WAS (N PLACE. WHAT WAS LEFT UNANSWERED IN 1787 wWaAs
THIS: WHAT CRITERIA WERE THE CRITERIA BY WHICH THE DECISIONS OF
NOMINATION AND CONF IRMATION SHOULD BE MADE? MUCH CONTROVERSY
ABOUT THESE CRITERIA HAS EXISTED OVER THE YEARS. AND THAT
CONTROVERSY REMAINS AS GREAT TODAY AS 1T HAS EVER BEEN.

SOME SUPPQRTERS OF JUDGE BORK ARGUE THAT THE SENATE SHOULD
NOT CONSIDER HIS PHILOSOPHY OR DEOLOGY, BUT SHOULD DECIDE ONLY
WHETHER HE HAS THE APPROPRIATE INTELLECT, TEMPERAMENT., AND
INTEGRITY. JUDGE BORK'S OPPONENTS, ON THE OTHER HAND, ARGUE THAT
NOT ONLY MAY THE SENATE CONSIDER PHILOSOPHY AND IDEALOGY. WE MUST
BASE OUR DECISION ON THE EFFECT THE NOMINATION WilLL HAVE ON FUTURE
DECISIONS OF THE SUPREME COURT.

THERE {S NO {MMUTABLE STANDARD CONTAINED (N THE CONSTITUTION
OR ANY OTHER LAW FOR SENATORS TO LOOK TO WHEK FACED WITH THE
RESPONSIBILITY OF VOTING ON A SUPREME COURT JUSTICE. NEITHER
APPROACH DESCRIBED ABOVE IS RIGHT OR WRONG. THE FRAMERS OF THE
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CONSTITUTION LEFT THE DECISION TO EACH JNDIVIDUAL SENATOR BASED ON
HIS OR HER OWN CONSC!ENCE AND SENSE OF RESPONSIBILITY,

| WILL BASE MY DECISION ON JUDGE BORK ON HIS LEGAL ABILITIES
AND EXPERIENCE. HIS TEMPERAMENT, H|S INTEGRITY, AND ON WHETHER OR
NOT | BELIEVE HE WILL DECSDE THE CASES BEFORE HIM BASED ON THE
CONSTITUTION. STATUTES., REGULATIONS., AND, TO SOME EXTENT, THE
TRADITIONAL INTERPRETATIONS OF THEM. | WOULD BE OPPOSED TGO ANY
NOMINEE WHOSE INTENTIONS ARE TO IGNORE THE PRECEDENTS OF THE COURT
AND LEAD IT IN RADICALLY NEW DIRECTIONS. | MUST BE SATISFIED THAT
IN THE GUISE OF WHAT JUDGE BORK AND ATTORMEY GENERAL MEESE CALL
"JUDICIAL RESTRAINT", JUDGE BORK 1S NOT A CONSERVATIVE JUDICIAL
ACTIVIST BENT ON IMPOSING HIS OWN POLITICAL PHILOSOPHY ON THE
COURT AND ON THE NATION,

{T 1s 0BVIOUS JUDGE BORK 1S EXTREMELY ABLE INTELLECTUALLY,
HiS EXPERIENCE AS A LAWYER. AS SOLICITOR GENERAL. AS A LAW
PROFESSOR AND AS A CIRCUIT COURT JUDGE IS AS IMPRESSIVE AS THAT OF
ANYONE WHO HAS BEEN NOMINATED FOR THE SUPREME COURT !N MANY
YEARS. | HAVE BEEN TOLD BY MANY MUTUAL FRIENDS THAT JUDGE BORK !S
A WITTY AND CONGENIAL MAN WHO WOULD GET ALONG WELL WITH HIS
COLLEAGUES ON THE COURT, FROM WHAT | HAVE READ ABOUT JUDGE BORK,
] BELIEVE ] WOULD BE PLEASED PERSONALLY WITH HIS VIEWS ON CRIMINAL
JUSTICE AND THE RIGHTS OF THE GOVERNMENT TO PROSECUTE CRIMINALS
SWIFTLY AND FINALLY,

THE QUESTION 15 NOT WHETHER | AGREE WITH JUDGE BORK MORE
OFTEN THAN | DISAGREE WiTH HIM, | WILL NOT PREPARE A SCORECARD OF
HIS DECiSIONS AND VOTE ACCORDING TO HIS PREVIOUS HITS AND MISSES.
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IF | WERE TO DO SO, | MIGHT FIND THE SCORE IN HIS FAVOR. BUT TH!S
IS NOT A GAME. THERE 1S NO NEXT DAY FOR THE LOSERS iN THE SUPREME
COURT. .

THE QUESTION THAT | WILL ASK MYSELF AT THE END QF THESE
CONF IRMAT ION HEARINGS 15 WHETHER 1 AM COMFORTABLE WITH THE
APPROACH THAT JUDGE BORK TAKES IN APPLYING THE CONSTITUTION AND
FEDERAL LAWS TO THE FACTS PRESENTED TO HIM. DO { BELIEVE THAT
FACED WITH A DIFFICULT DECISION WITH WIDE~-RANGING IMPL[CATIONS,
JUDGE BORK WILL LYSTEN CAREFULLY TO THE ARGUMENTS ON BOTH SIDES
AND THEN APPLY THE APPROPRIATE LAW IN AN OBJECTIVE AND UNBIASED
WAY? OR WILL HE FIND AN INTELLECTUALLY SUPPORTABLE AND HIGHLY
ARTICULATE WAY TO DECIDE THE CASE AS HE WANTS 1T TO COME OuT? I[N
MY OPINION, WE HAVE HAD TOO MANY RESULTS-QRIENTED SUPREME COURT
JUSTICES.

| HAVE SPENT THE LAST SEVERAL WEEKS READING MANY OF JUDGE
BORK'S OPINIONS. LAW REVIEW ARTICLES AND SPEECHES, | HAVE READ
COMMENTS AND ANALYSES BY EXPERTS AND COMMENTATORS BOTH FOR AND
AGAINST JUDGE BORK. [N ADDITION. | HAVE TALKED TO L!TERALLY
THOUSANDS OF PEOPLE ABCUT JUDGE BORK IN AR1ZONA AND THROUGHOUT THE
COUNTRY, | HAVE IDENTIFIED THE AREAS THAT CONCERN ME AND | [NTEND
TO DiSCUSS THESE WITH JUDGE BORK AT THE HEARINGS THIS WEEK.

| AM CONCERNED ABOUT JUDGE BORK'S PAST STATEMENTS ON CIVIL

RIGHTS AND EQUAL PROTECTION. HE HAS CRITICIZED MANY OF THE
SUPREME COURT DECISIONS THAT BROUGHT BLACKS IN THIS COUNTRY OUT OF
THE QUAS I-SLAVERY THAT HAD EX!STED SINCE THE CiviL WAR. HE HAS
CRITICIZED DECISIONS THAT HAVE BROUGHT SOME MEASURE OF LEGAL
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EQUALITY TO WOMEN. HE HAS EXPRESSED A VERY NARROW VIEW OF THE
CONSTITUTION'S APPLICABILITY TO ISSUES OF CIVIL RIGHTS.

| AM CONCERNED ABOUT HOW JUDGE BORK VIEWS THE PURPOSE AND
APPLICATION OF OUR ANTITRUST LAWS. MANY ANTITRUST EXPERTS WHO
HAVE READ HIS VIEWS HAVE CONCLUDED THAT HE WOULD REPEAL MOST OF
THEM., | NEED TO BE SATISFIED HE THAT HE WON'T ATTEMPT TO REPEAL
THEM FROM THE BENCH,

THERE ARE OTHER |SSUES THAT | AM INTERESTED IN HEARING JUDGE
BORK DISCUSS. HE HAS EXPRESSED AN OPINION OF FIRST AMENDMENT
PROTECTION OF FREEDOM OF SPEECH THAT 1S MORE RESTRICT!VE THAN MOST
EXPERTS BELIEVE IS PROPER, HE HAS SAID THAT THE CONSTITUTION DOES
NOT GUARANTEE AN INDIVIDUAL A RIGHT TO PRIVACY, JUDGE BORK HAS
ISSUED DECISIDNS AND EXPRESSED VIEWS THAT SEEM TO INDICATE THAT HE
FAVORS THE EXECUTIVE BRANCK [N ANY DISPUTE WITH THE LEGISLATIVE,

IN ADDITION, THERE ARE QUESTIONS ABOUT HIS INTEGRITY THAT
MUST BE ANSWERED, WE MUST HEAR HMIS EXPLANATIONS ABOUT HIS ROLE IN
THE FIRING OF THE WATERGATE SPECIAL PROSECUTOR AND HiS SUBSEQUENT
EXPLANATIONS OF IT. THERE IS A QUESTION ABOUT NON-PAYMENT OF
TAXES THAT WE MUST BE SATISFIED ABOUT. THERE IS ALSO AN
ALLEGATION FROM A FEDERAL JUDGE THAT JUDGE BORK FA{LED TO WRITE A
DECISION IN CONFORMANCE WITH AN UNDERSTANDING REACHED AMONG THREE
FEDERAL JUDGES.

THE ULTIMATE GUESTION | MUST DECIDE IS WHETHER | FEEL SECURE
PUTTING OUR INDIVIDUAL LIBERTY, FREEDOMS, AND THE FUTURE OF CUR
COUNTRY IN HIS HANDS. HISTORY WILL TELL US tF A JUSTICE CONFIRMED
BY THE SENATE IS TRULY WHAT OUR FOUNDING FATHERS HAD IN MIND WHEN
THEY CREATED OUR SYSTEM OF OF CHECKS AND BALANCES. | INTEND TO DO
ALL | CAN TO DETERMINE (F JUDGE BORK MEASURES UP TO THE HIGH
STANDARDS ESTABLISHED BY OUR FOUNDING FATHERS.
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The Cauamman. Thank you very much, Senator.
Senator Grassley.

OPENING STATEMENT OF SENATOR CHARLES E. GRASSLEY

Senator GrassLEY. Thank you, Mr. Chairman.

Judge Bork, 1 would like to first add my welcome, before I start,
to you and your family as you appear before this committee. I
know you, too, are eager to use your appearance as a way to ad-
dress the many questions raised about your nomination. Of course,
I am eager to hear your views as well.

It is often said—and I think correctly so—that one of the Sen-
ate’s most important functions is that of reviewing the President’s
nominations to the Supreme Court.

Sadly, I believe this important function has been demeaned.
Your nomination has been turned into a real life and death battle
among the direct mail “giants” of American lobbying. The intense
lobbying has transformed this nomination into the legislative
equivalent of a pork barrel water project—all strong-armed politics
* * * no substance!

The partisans who act as the “generals” in this “war’” of mud
slinging have had some success. In fact, some members of the
Senate have outflanked each other for the honor of taking the most
extreme position, even before the first day of the hearings!

I think such positions are as intemperate as they are premature.
It puts the judgment ahead of the inquiry—precisely the kind of
closed-mindedness that some accuse this nominee of having. These
remarks are mindful of the famous passage from “Alice in Wonder-
land,” where the Queen of Hearts says to Alice, “Sentence first,
verdict afterwards!”

I am just one of 100 Senators. But I am here to say at the outset
of these hearings that I have found much of the furor of the past 2
months deplorable.

I will bet this intellectually empty debate over a Supreme Court
nominee would come as a big surprise to at least one of our Consti-
tution’s founders—Alexander Hamilton. Hamilton was, of course,
the first to articulate the vital power of judicial review, in Federal-
ist No. 78. At the same time, however, he recognized that the judi-
cial branch was to be the weakest of the three Departments. In his
words, the judictary was supposed to have neither force nor will,
only judgment.

The framers, such as Hamilton, expected that choices among
competing social values would be made by the people’s elected rep-
resentatives—not by the unelected judiciary.

Perhaps this furor during the summer of 1987 only confirms how
far the judiciary has drifted from its original purpose of 1787,

It is no exaggeration to say—especially in this the bicentennial of
our Constitution—that the existence of constitutional government
in America hinges on the capacity and the willingness of the Su-
preme Court to interpret the Constitution congistent with its true
intent. Accordingly, it is our awesome responsibility to ensure, as
best we can, that a President’s nominee to the Supreme Court pos-
sesses this capacity and willingness.
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Beyond the mere résumé of this nominee, outstanding as it may
be, he is not qualified to serve as a Justice in my view unless he is
willing to exercise self-restraint—self-restraint which enables him
to accept the Constitution as his rule of decision—self-restraint
which makes him resist the temptation to revise or amend that
doi:pment according to his personal views of what is good public
policy.

Former Chief Justice Stone identified this duty of the Court
when he remarked in U.S. v. Butler in 1936, and I quote: “* * *
While the unconstitutional exercise of power by the executive and
legislative branches of Government is subject to judicial restraint,
the only check upon our own exercise of power is our own sense of
self-restraint.”

Judges have no license to toy with the Constitution as if it were
their personal plaything, rather than the precious heritage of all
Americans.

As Justice Frankfurter wrote in his majority opinion in Ullman
v. U.S, and I quote: “Nothing new can be put into the Constitution
except through the amendatory process. Nothing old can be taken
out without that same process.”

Unfortunately, a new generation of judges seems to have forgot-
ten that they are appointed, not anointed. These judges—including
some who have served on the Supreme Court-—have demonstrated
an impatience with the democratic processes upon which our
nation was founded and on which it has flourished. Instead, they
would abuse the power of judicial review to impose their own view
of wise public policy. They would prefer to act as scientists who use
some kind of “judicial alchemy” to transform the words of the Con-
stitution into meanings contrary to its plain reading or intent.

I am unalterably opposed to this kind of judicial arrogation of
legislative and executive function.

I believe that judges must give full effect to values that may be
fairly discovered in the text, language and history of the Constitu-
tion and apply them to modern conditions. But unelected and unac-
countable judges should not freely overturn the legitimate policy
choices of the equal, elected branches, solely because of personal
preference. That is why the Founding Fathers, such as Alexander
Hamilton, referred to the judiciary as the “least dangerous”
branch. And that is what judicial restraint is all about.

The nominee before us today has weighed-in many times against
the kind of judicial activism that tends to create rights not granted
in the Constitution or the statutes. Frankly, his view that judges
ought to confine themselves to interpreting the law, rather than
advocating their own ideas of “wise” public policy, is very appeal-
ing to me.

I am anxious to hear more of these views, to see if they follow in
the tradition of restraint practiced by Frankfurter, Holmes, Bran-
deis, Stewart, Powell and a few others.

Along the way, 1 expect that opponents of this nominee will
likely focus on specific views or decisions that they disagree with. I
urge my colleagues to keep their eyes on what I believe to be the
real issue in this confirmation debate. The real issue is the extent
to which judges should respect the decision-making of the elected
representative branches of government.



61

Make no mistake about it; the critics of this nominee know the
law they prefer is judge-made, and therefore susceptible to change
by other judges. Their loud protests underscore that the law they
prefer is not found in the Constitution or the statutes.

If their views were found in the democratically-enacted law, they
would have no fear of any new judge pledged to live by the credo of
judicial restraint. Instead, these critics prefer judges who will act
as some kind of “super legislature”—who will give them victories
in the courts when they lose in the legislature.

Judge Bork, I look forward to learning more about you from your
own words in the next few days.

Having identified my standard of review for this nomination, 1
would like to use my remaining time to add my thoughts to a much
debated point—the Senate’s proper “advise and consent” role for
this nomination.

Traditionally, the Senate’s role has been a very limited one. The
Senate has not made a nominee’s political philosophy the test for
confirmation.

For example, it is universally acknowledged that judicial nomi-
nees should not be asked to commit themselves on particular
points of law in order to satisfy a Senator’s politics.

I can illustrate the Senate’s usual advise and consent standard
with some passages from the nomination hearing of Justice O’Con-
nor.

As our now Chairman Senator Biden said, and I quote: “We are
not attempting to determine whether or not the nominee agrees
with all of us on each and every pressing social or legal issue of the
day. Indeed, if that were the test, no one could be passed by this
committee, much less the full Senate.”

Or as Senator Kennedy stated at that same time, and I quote: “It
is offensive to suggest that a potential justice of the Supreme Court
must pass some presumed test of judicial philosophy. It is even
more offensive to suggest that a potential 'justice must pass the
litmus test of any single issue interest group.”

Or Senator Metzenbaum, who at the same time said, and I quote:
“I come to this hearing with no preconceived notions. If I happen
to disagree with you on any specific issues, it will in no way affect
my judgment of your abilities to serve on the Court.”

I might add that I very much agree with every one of my col-
leagues in these statements on the Senate’s role. Each of these
views carefully recognizes that the power to give advice is not the
power to decide the issue. From George Washington to Ronald
Reagan, the President has enjoyed a range of discretion in nomi-
nating Supreme Court judges. Since 1894, the Senate has deferred
to the President’s choice in all but four cases.

The Senate should refuse its consent only when the President’s
discretion has been abused. Giving the Senate the last word, with-
out such deference, would mean the Senate has the only word. This
constitutional power the framers did not give to us.

Of course, in the absence of constitutional power, raw political
power can fill the vacuum. I will stipulate right now to the ability
of a handful of my colleagues to block this nomination; but I be-
‘ljieve it would be the wrong way to approach this serious Senate

uty.
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The dangers of politicizing the nomination process are exceeded
only by its short-sightedness. Afier all, Presidential elections—and
Supreme Court nominations—come and go.

I urge my colleagues to resist the clarion call of raw politics that
undermines the independent judiciary contemplated by Article III
of the Constitution.

In closing, if my colleagues cannot resist the use of bald political
power, I would at least hope that they have the courage to shed the
“fig leaf”’ behind which they hide their real agenda.

Thank you, Mr. Chairman.

[Prepared statement follows:]
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STATEMENT ©F SENATOR CHARLES E. GRASSLEY

CN THE NOMINATION OF ROBERT H. BORK TC BE AN BSSQCIATE JUSTICE
OF THE SUPREME COURT OF THE UNITED STATES

SEPTEMBER 15, 1587

THANK YOU MR. CHAIRMAN. JUDGE BCRK, I'D LIKE TO FIRST ADD MY
WELCOME TO YOU AND YOUR FAMILY AS YOU APPEAR BEFORE THIS COWMITTEE
AGAIN. I KNOW YOU ARE EAGER TO USE YOUR APPEARANCE AS A WAY TO
ADDRESS THE MANY QUESTIONS RAISED ABOUT YOUR NOMINATION. T AM
FAGER TO HEAR YOUR VIEWS, AS WELL.

IT I3 CGFTEN SAID -- AND I THINK CORRECTLY 50 -- TIIAT ONE OF
THE SENATE'S MO3T IMPORTANT FUNCTIONS IS THAT OF REVIEWING THE
PRESIDENT'S NOMINATIONS TC THE SUPREME COURT.

SADLY, I BELIEVE THIS IMPORTANT FUNCTION HAS BEEN DEMEANED.
YCUR NOMINATION HAS BEEN TURNED INTO A LIFE AND DEATH BATTLE AMONG
THE DIRECT-MAIL "GIANT3" OF AMERICAN LOBBYING., THE INTENSE
LOBBYING HAS TRANSFORMED THIS NOMINATION INTO THE LEGFSLATIVE
EQUIVALENT OF A PORK BARREL WATER PROJECT -- ALL STRONG-ARMED
POLITICS . . . NO SUBSTANCE!

THE PARTISANS WHO ACT AS THE ™GENERALS™ IN THIS "UAR™ OF MUD
SLINGING HAVE HAD SOME SUCCESS. 1IN FACT, SCME MEMBERS OF THE
SENATE HAVE OUTFLANKED EACH OTHER FOR THE ®“HONOR™ OF TAKING THE
MOST EXTREME POSITION -- BEFORE THE FIRST DAY OF HEARINGS!

1 THINK SUCH POSITIONS ARE AS INTEMPERATE AS THEY ARE
PREMATURE. IT PUTS THE JUDGMENT AHEAD OF THE INQUIRY -- PRECISELY
THE KIND OF CLOSE-MINDEDNESS THAT SOME ACCUSE THIS NOMINEE OF
HAVING., THESE REMARKS ARE HINDFUL OF THE FAMOUS PASSAGE FROM
ALICE IN WONDERLAND, WHERE THE QUEEN OF HEARTS SAYS TO ALICE «-
"SENTENCE FIRST, VERDICT AFTERWARDS™!

I AN JUBT 1 OF 100 SENATOR3. BUT I*M HERE TO SAY AT THE
OUTSET OF THESE HEARINGS THAT I'VE FOUND MUCH OF THE FUROR OF THE
PAST TWO HONTHE DEPLORABLE.

I'LL BET THIS INTELLECTUALLY-EMPTY DEBATE OVER A SUPREME
COURT NCMINEE WOULD CCOME A3 A BIG SURPRISE TO AT LEAST ONE OF OUR
CONSTITUTION'S FOUNDERS ~- ALEXANDER HAMILTON. HAMILTON WAS, OF
COURSE, THE FIRST TO ARTICULATE THE VITAL POWER OF JUDICIAL
REVIEW. AT THE SAME TIME, HOWEVER, HE RECOGNIZED THAT THE
JUDICIAL BRANCH WAS TC BE THE WEAKEST OF THE THREF LFPARTMENTS.

IK HI3 WORD3., THE JUDICIARY WAS SUPPCSED TCO HAVE NEITHER FORCE NOR
WILL., OKLY JUDGMENT.

THE FRAMERS SUCH AS HAMILTON EYXPECTEDR THAT CHOICES AMONG
COMPETING SOCIAL VALUES WQULD BE MADE BY THE PEOFLE'S ELECTED
REPRESENTATIVES ~~ NOT BY THE UNELECTED JUDICIARY,

PERHAPS THIS FUROR DURING THE SUMMER OF 198T ONLY CONFIRMS
HOW FAR THE JUDICIARY HAS DRIFTED FROM ITS ORIGINAL PURPOSE OF
1787.

IT IS NO EXAGGERATION TO SAY -- ESPECIALLY IN THIS THE
BICENTENNIAL OF OUR CONSTITUTION -- THAT THE EXISTENCE OF
CONSTITUTIONAL GOVERNWENT IN AMERICA HINGES ON THE CAPACITY ARD
WILLINGNESS OF THE SUPREME COURT TO INTERPRET THE CONSTITUTION
CONSISTENT WITH ITS TRUE INTENT. ACCORDINGLY., IT IS OUR AWESOME
RESPONSIBILITY TO ENSURE -- AS BEST WE CAN -~ THAT A PRESIDENT'3
NOMINEE TO THE SUPREME COURT POSSESSES THIS CAPACITY AND
WILLINGNESS,

BEYOND THE MERE RESUME OF THIS NOMINEE -= QUTSTANDING AS IT
MAY BE -- HE 15 NOT QUALIFIED TO SERVE A5 A JUSTICE IN MY V1EW
UMLESS HWE IS WILLYNG TO EXERCISE SELF-RESTRAINT . . .
SELF~RESTRAINT WHICH EMABLES HIM TO ACCEPT THE CONSTITUTION AS HIS
RULE OF DECISION ., . . SELF-RESTRAINT WHICH MAKES HIM RESIST THE
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TEMPTATION TO REVISE OR AMEKD THAT DOCUMENT ACCORDING TG HIS
PERSONAL VIEWS OF WHAT IS GOOD PUBLIC POLICY,

FORMER CHIEF JUSTICE STONE IDENTIFIED THIS DUTY OF THE COURT
WHEN PE REMARKED IN U,S5, v, BUTLER IN 1936: . . ."“THAT WHILE THE
UNCONSTITUTIONAL EXERCISE OF POWER BY THE EXECUTIVE AND
LEGISLATIVE BRANCHES OF GOVERNMENT IS SUBJECT TO JUDICIAL
RESTRAINT, THE OMLY CHECKE UPON OUR OWN EXERCISE OF POWER IS OUR
OWN SENSE OF SELF~RESTRAINT."

JUDGES HAVE NO LICENSE TO TOY WITH THE CONSTITUTIORK AS IF IT
WERE THEIR PERSONAL PLAYTHING, RATHER THAN THE PRECIOUS
INHERITANCE OF ALL AMERICANS.

AS JUSTICE FRANKFURTER WROTE IN HIS MAJORITY OPINION IN
ULLMAM v, U.S., "NOTHING NEW CAN BE PUT INTO THE CONSTITUTION
EXCEPT THROUGH THE AMENDATORY PRCCESS. KOTHING OLD CAN BE TAKEM
OUT WITHOUT THAT SAME PROCESS.®

UNFORTUNATELY, A NEW GENERATION OF JUDGES SEEMS TO HAVE
FORGOTTEN THAT THEY ARE APPOINTED, NOT ANNOINTED. THESE JUDGES =--
INCLUDING SOME WHO HAVE SERVED ON THE SUPREME COURT ~~ HAVE
DEMONSTRATED AN IMPATIENCE WITH THE DEMOCRATIC PROCESSES UPON
WHICH OQUR NATION WAS FOUNDED, AND HAS FLOURISHED, INSTEAD. THEY
WOULD ABUSE THE POWER OF JUDICIAL REVIEW TO IMPOSE THEIR OWN VIEW
OF WISE PUBLIC PQLICY., THEY WOULD PREFER TO ACT A3 SCTENTISTS WHO
USE A KIND OF YJUDICIAL ALCHEMY" TO TRANSFORM THE WORDS OF THE
CONSTITUTION INTO MEANINGS CONTRARY TO ITS PLAIN READING OR
INTENT.

I AM UNALTERABLY OPPOSED TO THIS KIND OF JUDICIAL ARROGATION
OF LEGISLATIVE AND EXECUTIVE FUNCTION.

I BELIEVE THAT JUDGES HUST GIVE FULL EFFECT TO VALUES THAT
MpAY BE FAIRLY DISCOVERED IN THE TEXT. LANGUAGE AND HISTORY QF THE
CONSTITUTION AND APPLY THEM TO MODERN CONDITIONS. BUT UNELECTED
AND UNACCOUNTABLE JUDGES SHOULD NOT FREELY OVERTURN THE LEGITIMATE
POLICY CHOICES OF THE EQUAL, ELECTED BRANCHES, SOLELY BECAUSE OF
PERSONAL PREFERENCE. THAT'S WHY THE FOUNDING FATEERS SUCH AS
HAMILTON REFERRED TO THE JUDICIARY AS THE "LEAST DANGEROUSY
BRANCH, AMND THAT'S WHAT JUDICIAL RESTRAINT IS ALL ABOUT.

THE MOMINEE BEFORE U3 HAS WEIGHED-IN MANY TIMES AGAINST THE
KIND OF JUDICIAL ACTIVISM THAT TENDS TO CREATE RIGHTS NOT GRANTED
IN THE CONSTITUTIOM OR THE STATUTES. FRANKLY, HIS VIEW THAT
JUDGES OUGHT TO CONFINE THEMSELVES TO INTERPRETING THE LAW, RATHER
THAN ADVOCATING THEIR OWN IDEAS OF "WISE™ PUBLIC POLICY, IS
APPEALING TO ME.

I AM ARXIOUS TO HEAR MORE OF THESE VIEWS, TO SEE IF THEY
FOLLOW IN THE TRADITIONS OF RESTRAINT PRACTICED BY FRANKFURTER,
HOLMES, BRANDEIS. STEWART. POWELL AND OTHERS.

ALONG THE WAY, I EXPECT THAT OPPONENTS OF THIS NOMINEE WILL
LIKELY FOCUS ON SPECIFIC VIEWS OR DECISIONS THEY DISAGREE WITH. T
URGE MY COLLEAGUES TO KEEP THEIR EYES ON WHAT I BELIEVE TO BE THE
REAL ISSUE IN THIS CONFIRMATION DEBATE.

THE REAL ISSUE IS THE EXTENT TO WHICH JUDGES 3HOULD RESPECT
THE DECISION~-MAKING OF THE ELECTED, REPRESENTATIVE BRANCHES OF
GOVERNMENT.

MAKE NO MISTAKE ABOUT IT; THE CRITICS OF THIS NOMINEE KNOW
THE LAW THEY PREFER IS5 JUDGE-MADE AND THEREFORE SUSCEPTIBLE 70
CHANGE BY OTHER JUDGES. THEIR LOUD FROTESTS UKDERSCORE THAT THE
LAW THEY PREFER ISN'T FOUND IN THE CONSTITUTION OR THE STATUTES.

IF THEIR VIEWS WERE FGUND IN THE DEMOCRATICALLY-EHACTED LAW,
THEY WOULD HAVE NO FEAR OF ANY NEW JUDGE PLEDGED TO LIVE BY THE
CREDC OF JUDICIAL RESTRAINT., INSTEAD, THESE CRITICS PREFER JUDGES
WHO WILL ACT AS A KIND OF "SUPER-LEGISLATURE™ -- WHO WILL GIVE
THEM VICTORIES IN THE COURTS WHEN THEY LOSE JN THE LEGISLATURE.
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JUDGE BORK., I LOCK FORWARD TC LEARNING MCRE ABOUT YOU, FRCOM
YOUR OWN WCRDS.

HAYING IDENTIFIED MY STANDARD OF REVIEW FCGR THIS NOMINATICN,
I'D LIKE TC USE MY REMAINING TIME TC ADD MY THOUGHTS TO A
MUCH-DEBATED POINT -~ THE SEMATE'S PROPER "ADVISE AND CONSENT"
ROLE FOR THIS NOMINATION.

TRADITIONALLY, THE SENATE'S ROLE HAS BEEN A LIMITED ONE. THE
SENATE HAS NOT MADE A NOMINEE'S POLITICAL PHILOSOPHY THE TEST FOR
CONFIRMATION.

FOR EXAMPLE, IT*®S UNIVERSALLY ACKNOWLEDGED THAT JUDICIAL
NOMINEES SHOULDN'T BE ASKED TO COMMIT THEMSELVES ON PARTICULAR
POINTS OF LAW IN ORDER TC SATISFY A SENATOR'S POLITICS.

I CAN TILLUSTEATE THE SENATE'S USUAL ADYISE AND CONSENT
STANDARD WITH SOME PASSAGES FROM THE ROMINATION HEARINGS OF
JUSTICE OTCOHNOR,

AS OUR NOW~CHAIRMAN, SENATOR BIDEN SAID: "WE ARE NOT
ATTEMPTING TO DETERMINE WHETHER OR NOT THE NOMINEE AGREES WITH ALL
OF US ON EACH AND EVERY PRESSING SOCIAL CR LEGAL ISSUE OF THE DAY,
INDEED, IF THAT WERE THE TEST, NO ONE WOULD PASS BY THIS
COMMITTEE, MUCH LESS THE FULL SENATE"™.

OR AS SENATOR KENNEDY STATED THEN: "IT IS OFFENSIVE TO
SUGGEST THAT A POTENTIAL JUSTICE OF THE SUPREME COURT MUST PASS
SOME PRESUMED TEST OF JUDICIAL PHILOSOPHY. IT IS EVEN MORE
OFFENSIVE TO 3SUGGEST THAT A POTENTIAL JUSTICE MUST PASS THE LITMUS
TEST OF ANY SINGLE-ISSUE INTEREST GRouUpP™,

OR SENATOR METZENBAUM, WHO SAID: "I COME TO THIS HEARING
WITH NO PRECONCEIVED NOTIONS. JIF 1 HAPPEN TO DISAGREE WITH YOU ON
ANY SPECIFIC ISSUES, IT WILL IN NO WAY AFFECT MY JUDGHMENT OF YOUR
ABILIFTIES TO SERVE ON THE COURT™.

I MIGHT ADD THAT I AGREE WITH EVERY ONE OF HY COLLEAGUES IN
THESE STATEMENTS ON THE SENATE'S3 ROLE, EACH OF THESE VIEWS
CAREFULLY RECOGNIZES THAT THE POWER TG GIVE ADVICE IS NOT THE
POWER TO DECIDE THE I33UE. FROM GEORGE WASHINGTCN TO RONALD
REAGAN, THE PRESIDENT HAS ENJOYED A RANGE OF DISCRETION IN
NOMINATING SUPREME COURT JUSTICES. SINCE 1894, THE SENATE HAS
DEFERRED To THE PRESIDENT®S DISCRETION IN ALL BUT FOUR CASES.

THE SENATE SHOULD REFUSE ITS3 CONSENT ONLY WHEN THE
PRESIDENT'S DISCRETION HAS BEEN ABUSED., GIVING THE SENATE THE
LAST WORD, WITHOUT SUCH DEFERENCE, WOULD MEAN THE SENATE HAS THE
ONLY WORD. THIS CONSTITUTIONAL POWER THE FRAMERS DID NOT GIVE US.

OF COURBE, IN THE ABSENCE OF CONSTITUTLOMAL POWER. RAW
POLITICAL POWER CAN FILL THE VACUUM, I WILL STIPULATE RIGHT NOW
TO THE ABILITY OF A HANDFUL OF MY COLLEAGUES TO BLOCK THIS
NOMINATION . , . BUT I BELIEVE IT WOULD BE THE WRONG WAY TO
APPROACH THIS SERIQUS SENATE DUTY.

THE DANGERS OF POLITICIZING THE NOMINATION PRGCESS ARE
EXCEEDED CNLY BY ITS SHORTSIGHTEDNESS. AFTER ALL, PRESIDENTIAL
ELECTIONS -- AND SUPREME COURT NOMINATIONS -- COME AND GO.

I URGE MY COLLEAGUES TC RESIST THE CLARION CALL OF RAW
POLITICS THAT UNDERMINES THE INDEPENDENT JUDICIARY CONTEMPLATED BY
ARTICLE III OF THE CONSTITUTION.

IF MY COLLEAGUES CANNQT RESIST THE USE OF BALD POLITICAL
POWER, I WOULP AT LEAST HOPE THEY HAVE THE COURAGE TO SHED THE
"FIG LEAF" BEHIND WHICH THEY HIDE THEIR REAL AGENDA,

MR. CHAIRMAN, THANK YOU VERY MUCH.
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The CiaairManN. Thank you. I advise my colleagues to stick as
close to the 10-minute rule as you can. I do not want to have to
start to impose, as all other committees do, rule by the clock. That
statement was an eloguent 20-minute statement, and previous
statements have been almost as long. So please, please, keep within
the 10 minutes. It seems I always say it to the people who are keep-
ing within the 10 minutes, but I am going to start to enforce the
10-minute rule. Otherwise, as moved by all our statements that
Judge Bork, I am sure, is, none of us will get to have any lunch.

The Senator from Vermont, Senator Leahy.

OPENING STATEMENT OF SENATOR PATRICK J. LEAHY

Senator Leasy. Thank you, Mr. Chairman. I am delighted to
have the admonition. I am also pleased to welcome you, Judge
Bork, to the Judiciary Committee this morning and your family.

We arrived in the U.S. Senate today at a moment that is really
unique in our system of government. Two hundred years ago this
week, the delegates to the Constitutional Convention completed
their work with a fantastic document that has helped this country
flourish for 200 years since.

I think not the least of their achievement was the method estab-
lished for choosing the leaders of the judicial branch of govern-
ment. The authors of our Constitution recognized that this decision
was far too important to leave to the unfettered discretion of either
of the other two branches. They said it had to be shared by them.
So our proceeding this morning, or thig noon, really, joins the in-
terest of all three branches of the national government in one
place.

The goal of the process we begin today is the conveyance of the
guardianship of the Constitution. It is a solemn moment, but it is
also a moment that teaches much about the system of government
established in Philadelphia two centuries ago.

I suppose this confirmation hearing is going to have some aspects
reminiscent of both a trial by ordeal or even a graduate seminar on
constitutional law. But it is not going to be either. It is going to be
an opportunity for Americans in the bicentennial year of the Con-
stitution to see the Constitution in action. I hope Americans are
going to be proud of what they see.

The confirmation proceeding formally begins today, but it has
really been under way for weeks. In fact, one prominent feature of
that process so far has been an interesting debate on the role of the
Senate in carrying out its constitutional duty to advise and con-
sent. The focus has been on the role that the nominee's judicial
philesophy should play in the Senate’s consideration of this nomi-
nation.

I believe that judicial philosophy should play a central role.
Judge Bork, you and I have already discussed that matter. After
all, as the final arbiter of what the Constitution means, the Su-
preme Court is the ultimate guardian of the liberties of every
American. There is no question that the nominee who is confirmed
to succeed Justice Lewis Powell is going to be uniquely influential
in determining the direction of the Supreme Court’s intergretation
of the Constitution for many years to come. There can hardly be an
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issue closer to the heart of the Senate’s role than a full and public
exposition of the nominee’s approach to the Constitution and to the
role of the courts in discerning and enforcing its commands. That
is my definition of judicial philosophy.

Because I believe that judicial philosophy is so important, I have
devoted an awful lot of beautiful summer days up in Vermont in
an effort to learn and understand the judicial philosophy of Robert
Bork. In fact, everywhere I went in Vermont throughout the
month of August, I had people come up to me and speak either for
or against this nomination. In fact, I heard more about this issue
than any issue in the 13 years that I have been in the U.S. Senate,
In fact, Judge Bork, during the few days that you and your wife got
a chance to also be in Vermont, you probably heard a little bit
about it, too.

I do not claim to understand Judge Bork’s judicial philosophy
completely. But having spent time immersed in his writing, his
speeches, his articles, his judicial decisions, his interviews, his
other works has told me a lot about the nominee’s conception of
the Constitution and what it will mean for the Supreme Court and
for our nation if Judge Bork is confirmed.

Now, he has sharply criticized some of the views of what he de-
scribes as the “intellectual clags,” but even though he has done
that, it is clear to me that Robert Bork is an intellectual, of the
first order. He is a thinker; he is a philosopher. And he comes
before this committee with a more comprehensive and clearly ex-
pressed judicial philosophy than any nominee to the Supreme
Court in recent history. That becomes really the good news and the
bad news, depending upon which side somebody might fall on this
nomination.

America’s Supreme Court Justices have taken many paths to the
high bench in that beautiful building that is just a block from here.
For the most part, the Justices have ascended to that bench as the
culmination of careers as practicing lawyers, or as jurists, or as
high ranking government officials. But Judge Bork has been all
three of these things at one time or another, If he is confirmed to
the Supreme Court, he also comes as a distinguished legal philoso-
pher as well.

But his philosophy is distinguished in another way besides its
comprehensiveness and clarity. It stands apart as a record of con-
sistent and forceful opposition to the mainstream of modern conasti-
tutional jurisprudence. I doubt that any other nominee to the Su-
preme Court has ever come before this committee with a record of
such unremitting and relentless opposition to the directions that
the Court has taken on such a wide range of issues that touch on
the basic freedoms of the American people.

In article after article, in speech after speech, Judge Bork has
criticized the constitutional decisions of the Supreme Court—not
once, not a few times, not a dozen, but in scores of decisions. He
has called these decisions ‘“‘unprincipled,” “intellectually empty,”
and even “unconstitutional.” His targets have included the Court’s
major decisions in areas as important as free speech, the right of
privacy and equal protection of the laws.

Now, in the writings I have read, Judge Bork denounces these
decisions emphatically, definitively, and very often eloquently. But
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the elegance of his presentation should not obscure a central fact.
He believes that the Supreme Court has taken the wrong path.
More precisely, he believes that the Court has wandered off the
path into a trackless wilderness, far from the signposts erected in
our written Constitution. In fact, he has been consistent and clear
and eloquent, and I think that that consistency has also attracted
him to the President and the Attorney General in this nomination.

But I am troubled by the record of Judge Bork’s philosophy as I
understand it today. I am struck by the breadth of his opposition to
established precedent, ranging from broad constitutional matters to
narrower questions of the antitrust laws and other statutes. I am
disturbed by some of the interpretations that he proposes for the
majestic but general phrases of our Constitution: “freedom of
speech,” “liberty,” and “equal protection of the laws.” And I am
concerned about the consequences of his philosophy.

The decisions of the Supreme Court shape in large part the con-
tours of our freedoms. Even the familiar contours of freedoms long
established in the Court's precedents can be changed as the power
to shape them changes hands. And so we must be concerned about
the shape our freedoms will take if the Senate agrees to give this
nominee, whose judicial philosophy is so critical of so many prece-
dents—a pivotal portion of the power to overturn them.

But I am also aware that the perspective I have gained so far on
Judge Bork’s judicial philosophy is incomplete. Times change and
so sometimes do the beliefs of men and woman who live through
those years.

I hope that through these hearings we can learn more about
Judge Bork’s judicial philosophy. I know his views on some issues
have changed over the years. I will be interested to learn whether
and how his views on some of these fundamental constitutional
questions have been refined or modified or even abandoned. I look
forward to the testimony of the distinguished scholars and lawyers
and other witnesses before this committee who have studied the
philosophy far more extensively than I have. I will be most inter-
ested in Judge Bork’s own testimony on these questions because he
really is the one who can speak most eloquently, most completely,
and, I believe, most honestly to his own philosophy and his own
idea of the role of a Supreme Court Justice.

We welcome you to the hearing. If you do not know exactly what
to expect from the confirmation process, well, you are not totally
alone, There are some things we can saIv with certainty about this
proceeding. It is going to be long; it will be thorough; it will be in-
formative; and 1 know 1 voice the sentiments of every member of
this committee when I say it will be fair. We really want it to be.
Speaking as one Senator, I can tell you that it will be approached
with a seriousness and a thoughtfulness that befits its status as one
of the most important duties of a United States Senator.

In closing, let me just say one other thing. We have a:. awful lot
of hearings up here, confirmation hearings. In the 13 years I have
been here, there have been hundreds of them. Everybody from
military officers to Cabinet members to Supreme Court Justices.
Almost 95 percent of the time, those confirmation hearings simply
provide a record because the person is confirmed either unanimous-
ly or overwhelmingly afterward. The confirmation hearing fulfills
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the é:onstitutional role, but it really does not change anybody’s
mind.

In your case, it will. I think this confirmation hearing will be one
of those rare instances, certainly in my lifetime, where a confirma-
tion hearing has determined whether a nominee will be confirmed
or not. So I think this hearing takes on a seriousness and impor-
tance to you as an individual, but to the country even more so than
virtually any hearing in my lifetime, and certainly in the time that
I have been here in the Senate.

Thank you, Mr. Chairman.

[The statement of Senator Leahy follows:]
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OPENING STATEMENT OF SENATOR PATRICK J. LEAHY

| AM PLEASED TO WELCOME JUDGE BORK TO THE JUDICIARY COMMITTEE

THIS MORNING.

WE HAVE ARRIVED IN THE UNI{TED STATES SENATE TODAY AT A MOMENT
THAT 15 UNIQUE IN OUR SYSTEM OF GOVERNMENT. TWO HUNDRED YEARS AGO
THIS WEEK. THE DELEGATES TCO THE CONSTITUTIONAL CONVENTION
COMPLETED THE|R WORK, THE FRUIT OF THEIR LABORS WAS A REMARKABLE
DOCUMENT; AN ORGANIC LAW UNDER WHICH THE UNITED STATES HAS
FLOURISHED AND PROSPERED FOR TwO CENTURIES. NOT THE LEAST OF
THEIR ACHIEVEMENTS WAS THE METHOD ESTABL ISHED FOR CHOQSING THE
LEADERS OF THE JUDICIAL BRANCH OF GéVERNMENT. THE AUTHORS OF OUR
CONSTITUTION RECOGNIZED THAT THIS DECISION WAS TQO IMPORTANT TO
LEAVE TO THE UNFETTERED DISCRETION OF EITHER OF THE OTHER TWO
BRANCHES, BUT MUST BE SHARED BETWEEN THEM, THUS. OUR PROCEEDING
THIS MORNING JOINS THE INTERESTS OF ALL THREE BRANCHES OF THE
NAT |ONAL GOVERMMENT ESTABLISHED BY THE PEOPLE.

THE GOAL OF THE PROCESS WE BEGIN TODAY |5 THE CONVEYANCE OF
THE GUARDIANSHIP OF THE CONSTITUTION, IT 15 A SOLEMN MOMENT, BUT
ALSO A MOMENT THAT TEACHES MUCH ABOUT THE SYSTEM OF GOVERNMENT
ESTABLISHED IN PHILADELPHIA TWO CENTURIES AGO.

THE TESTIMONY OF A SUPREME COURT NOMINEE AT HIS OWN
CONF (RMAT[ON HEARING 1S A MUCH MORE RECENT INNOVATION, | AM SURE
THAT JUDGE BORK MUST BE ASKING HIMSELF AT TH|S MOMENT WHETHER
THERE I1SN'T SOME WAY TO HAVE THAT INNOVATION DECILARED

UNCONSTITUT IGNAL .

SOME OBSERVERS OF THE PROCESS HAVE NO DOUBT ADVISED JUDGE
BORK TO EXPECT SOMETHING AKIN TO A MUCH MORE ANCIENT ANGLO-SAXON
LEGAL PROCEEDING: TRIAL BY ORDEAL, OTHERS., NOTING THE NUMBER OF
LEGAL SCHOLARS WHO WILL TESTIFY LATER. MAY HAVE LIKEKED 1T TO AN
ENV IRONMENT WITH WHICH JUDGE BORK IS MORE FAMILIAR: A GRADUATE
SEMINAR ON CONSTITUTIONAL LAW. | SUPPOSE THIS CONFIRMATION
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HEARING WILL HAVE ASPECTS REMINISCENT OF BOTH THOSE PROCEEDINGS.
BUT REALLY 1T WILL 8E NEITHER. |IT WiLL BE AN OPPORTUN!TY FOR
AMERICANS, IN THE BICENTENNIAL YEAR bF THE CONSTITUTION. TO SEE
THE CONSTITUTION IN ACTION. | HOPE THEY WILL BE PROUD OF WHAT
THEY SEE.

THE CONFIRMATION PROCESS FORMALLY BEGINS ToDAY, BUT OF
COURSE IT HAS ALREADY BEEN UNDERWAY FOR WEEKS. ONE PROMINENT
FEATURE OF THAT PROCESS SO FAR HAS BEEN AN INTERESTING DEBATE ON
THE ROLE OF THE SENATE IN CARRY NG OUT 17S CONSTITUTIONAL DUTY TO
ADVISE AND CONSENT, THE FOCUS HAS BEEN ON THE ROLE THAY THE
NOMINEE'S JUDICIAL PHILOSOPHY SHOULD PLAY IN THE SENATE'S
CONSIDERATION OF THIS NOMINATION.

| BELIEVE THAT JUDICIAL PHILOSOPHY SHOULD PLAY A CENTRAL
ROLE. AFTER ALL. AS THE FINAL ARBITER OF WHAT THE CONSTITUTION
MEANS, THE SUPREME COURT 1S THE ULTIMATE GUARDIAN OF THE LIBERTIES
OF EVERY AMERICAN. THERE [S NO QUESTION THAT THE NOMINEE WHO 1§
CONF IRMED TO SUCCEED JUSTICE LEW!IS POWELL WILL BE UNIQUELY
INFLUENTIAL IN DETERMINING THE DIRECT|ON OF THE SUPREME COURT'S
INTERPRETATION OF THE CONSTITUTION FOR YEARS TQ COME. THERE CAN
HARDLY BE AN ISSUE CLOSER TO THE HEART OF THE SENATE'S ROLE THAN A
FULL AND PUBLIC EXPOSITION OF THE NOMINEE'S APPROACH TO THE
CONSTITUTION AND TO THE ROLE OF THE COURTS IN DISCERNING AND
ENFORCING ITS COMMANDS. THAT IS WHAT | MEAN BY JUDICIAL
PHILOSOPHY, '

BECAUSE | BELIEVE THAT JUDICIAL PHILOSOPHY 15 SO [MPORTANT. |
HAVE DEVOTED A GREAT MANY BEAUTIFUL SUMMER DAYS IN VERMONT TO AN
EFFORT TO LEARN AND UNDERSTAND THE JUDICIAL PHILOSOPHY OF ROBERT
BORK. | CANNOT CLAIM TO UNDERSTAND IT COMPLETELY. BUT THE TIME |
HAVE SPENT IMMERSED iN JUDGE BORK'S WRITINGS -- HIS SPEECHES.
ARTICLES., JUDICIAL DECISIONS, !NTERVIEWS AND OTHER WORKS —- HAS
TOLD ME A LOT ABQUT THE NOMENEE'S CONCEPTION OF THE CONSTITUTION
AND WHAT IT WILL MEAN FOR THE SUPREME COURT. AND FOR OUR NATION.
IE HE IS CONFIRMED.
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ALTHOUGH HE HAS SHARPLY CRITICIZED SOME OF THE VIEWS OF WHAT
HE DESCRIBES AS THE "[NTELLECTUAL CLASS."™ [T (S CLEAR TO ME THAT
ROBERT BORK 1S AN INTELLECTUAL, HE 15 A THINKER AND A
PHILOSOPHER. AND HE COMES BEFORE THIS COMMITTEE WITH A MORE
COMPREHENS IVE AND CLEARLY EXPRESSED JUDICIAL PHILQSOPHY THAN ANY
NOMINEE TO THE SUPREME COURT IN RECENT HISTORY.

AMER1CA’'S SUPREME COURT JUSTICES HAVE TAKEN MANY PATHS TO THE
HIGH BENCH IN THAT MAJESTIC BU!LDING"A FEW BLOCKS FROM WHERE WE
SIT THIS MORNING. FOR THE MOST PART, THE JUSTICES HAVE ASCENDED TQ
THAT BENCH AS THE CULMINATION OF CAREERS AS PRACTICING LAWYERS., AS
JURISTS, AS HIGH-RANKING GOVERNMENT OFF ICIALS. JUDGE BORK HAS
BEEN ALL THESE THINGS AT ONE TIME OR ANOTHER. BUT LF HE IS
CONF [RMED, HE WILL COME TO THE SUPREME COURT AS A DISTINGUISHED
LEGAL PHILOSOPHER AS WELL.

BuT JUuDGE BORK'S PHILOSOPHY IS DISTINGUISHED N ANOTHER WAY,
BESIDES ITS COMPREHENSIVENESS AND CLARITY, T STANDS APART AS A
RECORD OF CONSISTENT AND FORCEFUL OPPOSITION TO THE MAINSTREAM OF
MCDERN CONST!TUTIONAL JURISPRUDENCE. | DOUBT THAT ANY OTHER
NOMINEE TO THE SUPREME COURT HAS EVER COME BEFORE TH1S COMMITTEE
WITH A RECORD OF SUCH UNREMITYING AND RELENTLESS OPPOSITION TO THE
DIRECTIONS THAT THE COURT HAS TAKEN ON SUCH A WIDE RANGE OF I1SSUES
THAT TOUCH ON THE BASIC FREEDOMS OF THE AMER|CAN PEOPLE.

IN ARTICLE AFTER ARTICLE., SPEECH AFTER SPEECH. JUDGE BCRK HAS
CRITICIZED THE CONSTITUTIONAL DECISIONS OF THE SUPREME COURT --
NOT ONE. NOT A FEW, NOT A DOZEN, BUT SCORES OF DECISIONS. HE HAS
CALLED THESE DECISIONS "UNPRINCIPLED," "INTELLECTUALLY EMPTY,” AND
EVEN "UNCONSTITUTIONAL." HIS TARGETS HAVE INCLUDED THE COURT'S
MAJOR DECISIONS IN AREAS AS IMPORTANT AS FREE SPEECH. THE RIGHT OF
PRIVACY, AND EQUAL PROTECTION OF THE LAWS.

IN THE WRITINGS | HAVE READ, JUDGE BORK DENOUNCES THESE
DECIS1ONS EMPHATICALLY. DEFINITIVELY. AND OFTEN ELOQUENTLY, BUT
THE ELEGANCE OF HiS PRESENTATION SHOULD NOT CBSCURE A CENTRAL
FACT. JUDGE BORK BELIEVES THAT THE SUPREME COURT HAS TAKEN THE
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WROMG PATH., MORE PRECISELY, HE BELIEVES THAT THE COURT HAS
WANDERED OFF THE PATH., INTO A TRACKLESS WILDERNESS, FAR FROM THE
SIGNPOSTS ERECTED iN OUR WRITTEN CONSTITUTION.

| AM TROUBLED BY THE RECORD OF JUDGE BORK'S PHILOSOPHY, AS |
UNDERSTAND IT TODAY. | AM STRUCK BY THE B8READTH OF HIS OPPOSITION
TO ESTABLISHED PRECEDENT. RANGING FROM BROAD CONSTITUTIONAL
MATTERS TO WARROWER QUESTIONS OF THE ANTITRUST LAWS AND OTHER
STATUTES. | AM DiSTURBED BY SOME OF THE INTERPRETATIONS THAT HE
PROPOSES FOR THE MAJESTIC BUT GENERAL PHRASES OF OQUR CONSTITUTION:
"FREEDOM OF SPEECH."™ "LIBERTY.," "EQUAL PROTECTION OF THE LAWS."

AND | AM CONCERNED ABOUT THE CONSEQUENCES OF HIS
PHILOSOPHY,  OQURS 1S A GOVERNMENT OF LAWS. BUT MEN AND WOMEN MUST
INTERPRET AND APPLY THOSE LAWS. MEN AND WOMEN MUST TRANSLATE THE
MAJESTIC GENERALITIES OF THE CONSTITUTION INTO PRACTICAL RULES
THAT DEFINE QUR LIBERTIES. AND NO ONE KNOWS BETTER THAN JUDGE BORK
THAT THE CONCEPTJON OF THE CONSTITUTION HELD BY THE MEMBERS OF THE
SUPREME COURT (S REFLECTEDC tN THE INTERPRETATIONS OF THE

CONSTITUTION THEY HAND DOWN AS THE LAW OF THE LANO,

THE DECISIONS OF THE SUPREME COURT SHAPE [N LARGE PART THE
CONTOURS OF OUR FREEDOMS. EVEN THE FAMIL1AR CONTOURS OF FREEGOMS
LONG ESTABLISHED IN THE COURT'S PRECEDENTS CAN BE CHANGED AS THE
POWER TO SHAPE THEM CHANGES HANDS. AND SO WE MUST BE CONCERNED
ABOUT THE SHAPE OUR FREEDOMS WILL TAKE [F THE SENATE AGREES TO
GIVE THIS NOMINEE -- WHOSE JUDICIAL PHILOSOPHY S SO CRITICAL OF
SO MANY PRECEDENTS -- A PIVOTAL PORTION OF THE POWER TO OVERTURN
THEM,
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BuT | AM ALSO AWARE THAT THE PERSPECTIVE | HAVE GAINED SO FAK
ON JUDGE BORK'S JUDICIAL PHILOSOPHY IS INCOMPLETE. TIMES CHANGE,
AND 50, SOMETIMES, DO THE BELIEFS OF MEN AND WOMER WHO LIVE
THROUGH THOSE TIMES.

| HOPE THAT THROUGH THESE HEARINGS WE CAN LEARN MORE ABOUT
JUDGE BORK'S JUDICIAL PHILOSOPHKY. 1 KNOW HLS VI1EWS ON SOME ISSUES
HAVE CHANGED OVER THE YEARS. | WJLL BE INTERESTED TO LEARN
WHETHER AND HOW HIS VIEWS ON SOME OF THESE FUNDAMENTAL
CONST I TUTIONAL QUESTIONS HAVE BEEN REFINED. MODIFIED. OR EVEN
ABANDONED. | LOOK FORWARD TO THE TESTIMONY OF THE DISTINGUISHED
SCHOLARS, LAWYERS, AND OTHER WITNESSES BEFORE THIS COMM|TTEE WHO
HAVE STUDIED THIS PHILOSOPHY FAR MORE EXTENSIVELY THAN | HAVE,
AND | WILL BE PARTJCULARLY INTERESTED IN JUDGE BORK'S OWN

TESTIMONY ON THESE QUESTIONS,

JubGE BORK, WELCOME TO THIS HEARING., IF YOU D0 NOT KNOW
EXACTLY WHAT TO EXPECT FROM THE COMF IRMATION PROCESS. YOU ARE NOT
ALONE, THERE ARE SOME THINGS WE CAN SAY WITH CERTAINTY ABOUT THIS
PROCEEDING. T WILL BE LONG, IT WILL BE THOROUGH. T WILL BE
INFORMATIVE, [ KNOW [ YOICE THE SENTIMENTS OF EVERY MEMBER OF
THIS COMMITTEE WHEN | SAY IT WiLL BE FAIR. AND SPEAKING AS ONE
SENATOR, | CAN YELL YOU THAT IT WILL BE APPROACHED WITH A
SERIOUSNESS AND A THOUGHTFULNESS THAT BEFITS ITS STATUS AS ONE OF
THE MOST IMPORTANT DUTJES OF A UNITED STATES SENATOR,
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The CHAIRMAN. Thank you very much. We have four more—five
if I count myself—people to speak. If we keep it to 10 minutes, we
can finish by about 10 after. I will withhold my statement until we
come back, and I will tell those who need to make plans now we
will not reconvene until 2:30 when we come back.

The Senator from Pennsylvania, Senator Specter.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SpecTER. Thank you, Mr. Chairman.

Judge Bork, I join my colleagues in welcoming you here. At the
outset, ] compliment you for being available for discussions with
Judiciary Committee members in a somewhat different way than
prior occasions. As you know, there are informal sessions, and
when we met you were willing to discuss at some length your ap-
proach to constitutional law. One of the threshold questions which
you and I discussed was whether you thought it appropriate to deal
with the question of judicial philosophy. At that time you said you
did, and we then had extensive discussions on issue of judicial phi-
losophy. And I believe that that is very helpful. It may be that in
your own situation, having written as prolifically as you have, that
there was so much fat in the fire, so to speak, to be discussed. But I
think that this confirmation hearing may set a precedent.

Some of us were concerned about the hearings last year involv-
ing Chief Justice Rehnquist and Justice Scalia in terms of the in-
ability to get to some of the issues. So I think that it is very useful,
both for your confirmation hearing and for the process generally.

In my own mind, a good bit of the issue turns on whether many
of your prior writings constitute professorial theorizing or repre-
sent established judicial positions that you would vote if you were
on the Supreme Court of the United States. As I read your prior
writings, they are at sharp variance with Justices from Oliver
Wendell Holmes to William Rehnquist. They are in agreement
with many Justices, but as I see it, there are significant variations:
the equal protection clause, for example, where you have written
applicable only to race and have stated in later speeches that it is
race and perhaps ethnic maiters, which is at variance with what
the Court has decided for more than a century, extending equal
protection to aliens, to women and to indigents and to illegitimates
and to others. The issue of due process is a very important issue.
The one of freedom of speech in your writings is at variance with
the Holmes standard for clear and present danger. Those are some
of the issues which I believe are important.

I think that the matters which have been raised really in your
writings span the spectrum of constitutional issues, and I think it
would be useful to have extensive discussions as to your view of the
Constitution. For me, the test is whether you fit within the tradi-
tion of U.S. constitutional jurisprudence.

I come to these hearings with an open mind, and I am prepared
to listen to your views on these subjects and to make a decision
based upon what I hear significantly in this room. Your prior back-
ground cannot be ruled out, and what I have read about you and
what I know about you and your opinions and your speeches and
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your Law Review articles are, of course, important. But [ think the
central issue is what you will testify in this proceeding.

On the issues which I have raised so far, my sense is that the
President is entitled to appropriate deference in his selection of a
Supreme Court nominee. I will be interested in your view on that
philosophical question as well.

There is ancther subject which may present a somewhat differ-
ent issue, and that turns on the matter of the conflict between the
executive and legislative branch, article I and article II of the Con-
stitution. There are many issues where the President and the Con-
gress differ historically and differ today; for example, on the War
Powers Act or, for example, on independent counsel or, for exam-
ple, on congressional oversight of covert actiocn. There, you have
written extensively, and there is a question in my mind as to
whether your own views would tip the scale in favor, inordinately
in favor of executive control.

I am not sure, and I have seen no writings on this subject as to
whether the traditional deference which the Senate gives to the ex-
ecutive appointing power would be applicable in that range be-
cause the Court, of course, is article ITI of the Constitution, That is
a subject which is of real concern to me, one that I thought about
and one that I will seek your opinion about.

The writings which you have undertaken have heen extensive.
One of the professors has criticized you for campaigning for the Su-
preme Court, going from podium to podium, making speeches. It
may be that in this group that is quite a commendation. That is
what we do all the time, go from podium to podium, and I frankly
find no problem with that. The real issue is one of interpretation of
the Constitution and where you stand.

The comments which you have made have been colorful. There
has been a certain quality of toughness, perhaps a biting quality,
and I think we will be interested in some of those matters in terms
of your approach, some acerbity in some of the things which you
have had to say about the Court. One of the comments which I
found particularly intriguing was one of your references-—this is an
old law journal article, but I think they are relevant to talk about.
1 do not weigh them too heavily, but I think they are relevant—
where you referred to the Supreme Court’s “institutionalized role
as perpetrator of limited coups d’etats.” And you suggested that
the Court was no more “legitimate than any other institution,” so
“if the Court will not listen, why not argue the case to some other
group, say the Joint Chiefs of Staff, a body with a rather better
means for implementing its decisions.” An interesting approach.

It may be that so much of what is in your writin%lis hyperbole
and something that a Justice or a professor would have to write
about to attract attention. We know in the Senate people think
that we have great platforms, but very frequently we think nobody
listens to us, and preobably they should not listen to most of what
we have to say. So perhaps what you have written which appears
? be gﬂ:l variance with established constitutional doctrine is such

rbole.
hose, for me, are the issues which are presented here and the
matters which I will focus on when my turns comes to question on
the key factors upon which I will make my decision.
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1 yield back the balance of my time.

The CHaIRMAN. Thank you very much, Senator. I appreciate
that.

The Senator from Alabama, Senator Heflin.

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HEFLIN. Mr. Chairman, often in these hallowed halls, we
say that we are engaged in an historic process, Such statements,
sincerely made, are sometimes true, Seldom, however, do we stop
to think of the significance of those statements. I would propose we
do so today.

Today, we are participating in a process to determine the fitness
of the nominee to become an Associate Justice of the highest Court
of our land.

This process, historic as it is, has meaning for men and women
10 years from now, 20 years from now, and even into the next cen-
tury, for judicial opinions have real consequences for real people.
Judicial confirmations, likewise, have real consequences for the
men and women of America.

Even though the proceedings of the Supreme Court are not tele-
vised, the Supreme Court is really “The People’s Court.” While it
deals, on one level, with abstract legal propositions—standing, ripe-
ness, due process and the like—the Court at heart deals with
people, their rights, their liberties, their property, their disputes
and grievances and their means of redress and resolution. There is
not a single case which comes to the Court which, in some manner,
does not involve or affect people.

My point is a simple one, and it is one that underscores the im-
portance of the position, Judge Bork, to which you have been nomi-
nated. Judicial opinions rendered in real cases and controversies
involve real people and have actual consequences:

They determine where and with whom people may live, and the
legal limits of permissible activity in which people may engage;

They determine where and with whom children may go to school,
what textbooks they may use, and what, if any, prayers they may
pray;

They determine the rights of people to be secure in their homes,
properties and thoroughfares, the rights of all people to enjoy the
fruits of their toil and the pursuits after happiness;

T:(;ay determine the rights of victims and the rights of the ac-
cused;

They determine delicate questions of personal privacy;

They also determine what books we may read, what movies we
may see, and by result though not intent, what stories the press
may cover and how they may cover them.

These hearings, then, are about justice, about the rights of indi-
viduals and the rights of society as a whole. In essence, equality
under the law. The question, then, for us is whether the ends of
justice will be further served, or disserved, by our vote for or
against confirmation.

Let us be intellectually honest with ourselves and with the
American people. Let us put out on the table, get out in the open,
those things we hear, those allegations made in the media and in
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the letters, telegrams and the phone calls we receive. Let us air all
of the arguments, pro and con, about this nominee.

We are told by some that Judge Bork is a brilliant man, an eru-
dite scholar whose credentials, experience and fundamental integri-
ty are beyond question.

We are told by others that Judge Bork is intolerant and that he
will personally be responsible for the courts rolling back the clock
on advances in the areas of individual rights, racial progress and
personal privacy.

We are told by some that Judge Bork will strictly construe the
Constitution, eschewing activism and interpreting the law, not sub-
stituting his personal opinion for what the law should be.

We are told by others that Judge Bork is an extremist, an ideo-
logue of the first order, a legal zealot who will use his position on
the Court to advance a far right radical judicial agenda.

We are told that President Reagan is entitled to have his nomi-
nees confirmed unless they are incompetent or dishonest.

We are told by others, however, that President Reagan made his
choice on the basis of ideclogy, which some contend is an impermis-
gible criterion. Still others say if ideology is a permissible criterion
for the President, then it is a permissible factor for the Senate to
consider in evaluating this nomination.

To all of Judge Bork's sponsors and supporters, I say come for-
ward. Let us have the evidence about competence, tolerance and
fairness.

To all Judge Bork’s critics and detractors, 1 likewise say come
forward. Let us have the evidence of incompetence, intolerance and
unfairness.

While the hearing process should be comprehensive and com-
plete, there is, nevertheless, one area of inquiry which should be
approached with caution; that is in the area of the nominee’s reli-
gious beliefs.

There are those who charge that Judge Bork is an agnostic or a
non-believer. These critics contend that such beliefs will affect the
opinions of the courts and, hence, our churches, our synagogues,
and, ultimately, our lives. While voicing concern about the proprie-
ty of a religious test, some critics contend, nevertheless, that this is
a legitimate area of inquiry, for in determining the fitness of a
nominee, they argue, one must look to the total man—his reason-
ing process and the reaches of his values and views.

However, let me remind my colleagues that clause (8) of article
V1 of the Constitution of the United States clearly provides that
“no religious test shall be required as a qualification to any office
or public trust under the United States.”

This clause, as well as the gpirit of the freedom of religion clause
in the first amendment, should be carefully observed in pursuing
any ingquiry, whether it be legitimate or not, as to one’s personal
religious feelings.

I can say with great conviction three things: Judicial activism of
the right is to be dreaded, surely as much as activism of the left;

Violence to the principle of stare decisis in a results-oriented
rush to a predetermined outcome is to be feared, surely as much as
violence in the streets;
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An ideological predisposition, or, worse, commitment to roll back
the clock on individual equality and personal liberties is abhorrent
to our now fundamental precepts of a fair and just society.

Judge Bork, if the committee is convinced that you will balance
society’s need for law and order with individual rights and person-
al freedoms; that your jurisprudence is deferential to elected
bodies; and that you do not have a proclivity for activism, then
your confirmation chances are enhanced.

However, if the evidence shows that you are intelligent but an
ideologue—a zealot—that you are principled but prejudiced, that
you are competent but closed-minded, then there is considerable
doubt as to whether you will be confirmed by the Senate.

Having said all these things, we do not at this stage know what
the evidence will adduce. Therefore, to all of my colleagues, and to
our respective constituents, I say let us not prejudge. Let us hear
the evidence, analyze it, weigh it. I have spoken of feared and
dreaded judicial maladies, but the worst judicial or legislative dis-
ease is a closed mind.

In determining the fitness of this nominee, let no mind be closed
by either blind party allegiance or rigid ideological adherence. Let
no Senator approach these hearings with anything less than an
awesome sense of responsibility to do what is right in his or her
own mind. We each must follow the mandates of our conscience.

A vote to confirm or not to confirm this nominee is more than
just a vote. It is a reaffirmation of our commitment to the Constitu-
tion, to equality, to a stable democratic society, to liberty, to jus-
tice.

Let the hearing process begin. Let the record be made. Let fair-
ness prevail. Let justice be done.

Thank you, Mr. Chairman.

[Prepared statement follows:)
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STATEMENT OF
SENATOR HOWELL HEFLIN
NOHINATION OF JUDGE ROBERT H. BORK
TO THE UNITED STATES SUPREME COURT
SEPTEMBER 15, 1987

WR. CHAIRMAN:

Often, in these hallowed halls, we say that we are engaged in
an historic process., BSuch stetements, sincerely made, are
sometimes true, Seldom, however, do we stop to think of the

significence of those statements. I would propose We do so today.

Today we ere participating in & process to determine the
fitness of the nominee to become an associate Justice of the

highest court of our land.

Thia process —- historic as It is -- has meaning for men and
womenh ten years from now, twepty years from now, and into the next
century == for, as judicial opinions have resal consequences for
real people, judiciel confirmations, likewlse, have reel
consequences for the men and women of Amerilca.

Even though the proceedings of the Supreme Court are not
televised, the Supreme_Court is really "the People's Court.®
While it depls, on one level, with abstract legal propositions --
standing, ripeness, due process and the like -~ the Court, at
heert, desls with people -- their rights, their liberties, their
property, their disputes and grievances, and thelr means of
redress epd resolution. There 1s not 8 single case which comes to
the Court which, in some manner, does not involve or affect

people.

My point, is a simple ope and 1t is one that underscores the
importance of the position, Judge Bork, to which you've been
nominated. Judicial opilnions, rendered in reel cases anpd
controversies involve real people, and thus have actual

consequences:
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o They determine where, and with whom, people may live, and
the legal limits of permissible activity in which people may

engage;

0 They determine where, and with whom, children may go to
school; what textbooks they may use; snd what, if any,

prayers they may pray;

o They determine the rights of people to be secure in thear
homes, properties and thoroughfares =-- the rights of all
persons to enjoy the fruits of their toil and the pursuit of
happiness;

o They determine the rights of vicetims and the rights of the

accused;

o They determine delicate questicna of personal privacy;

o They 2ls¢c determine what books we may read, what movies we
may see, end, by resuvlt though ncet intent, what stories the

press may cover and how they may cover them;

These hearings, then, are about justice -- about the rights
of individuals end the rights of society as a whole. Ih essence --
equality under the law. The question then, for us, is whether the
ends of justice will be further served, or disserved, by our vote,

for or against confirmation.

Let us be intellectually honest with curselves, and with the
American people. Let us put on the table, get out in the open,
those things we hear, those allegations made in the media and in
the letters, telegrams, and phone calls we receive, Let us air

all the arguments, pro and con, about this nominee,

We are told by some that Judge Bork is 2 brilliant man, an
erudite schelar, whose credentisls, eaperience, and fundamenkial

integrity are beyond questicn.



82

We are told by others that Judge Bork is intolersnt and that
he will personally be responsible for the Courts relling back the
clock op advences in the areas of individual rights, racial

progress, and personal privacy.

We are told by some that Judge Bork Will strictly construe
the Constitution -- eschewing ectivism, and interpreting the law,
not substituting his perscnel opinion for what the law should be.

We ere told by others that Judge Bork is an extremlst, an
ideclogue of the first order, & legal 2zealot who will use his
position on the Court to advance a far right radical judicial

agenda.

We are told that Preslident Reagan is entitled to have his

nominees confirmed unless they are incompetent or dishonest.

We are told by others, however, that President Reagan made
his choice on the basis of tdeology, which some contend is an
impermissible criterion, ©5till others say 1f ideolcgy is a
permissible criterion for the President, then it is a permissible

factor for the Senate to consider in evaluating this nomirpaticon.

To &ll Judge Bork's sponsors and supporters, I say come
forward, Let uve heve the evidence about competence, tolerance,

and fairness.

To al}) Judge Bork's critics and detractors, I likewise say
come forvard. Let us have the evidence of incompetence,

intolerance end unfaeirness.

While the hearing process should be comprehepsive and
complete, there is, nevertheless, cne area of inguiry which should
be approached with caution -- that is the area of the nominee's

religious beltefs.
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There are those who charge that Judge Bork 1s an sgnostic or
a non-believer. These critics contend that such beliefs will
affect the opinions of the courts and hence, our churches, cur
synagogues and, ultimately, our livea. While volecing concern
about the propriety of a religious test, some critics contend,
nevertheless, that this is 8 legitimate ares of inquiry. For in
determining the fitness of a nominee, they argue, one must lock to
the total man =~ his reasoning process and the reaches of his

values and views,

However, let me remind my colleagues that clause three ¢f
article six of the Constitution of the United States clearly
provides that "no religious test shall be reguired as a
quealirfication tc any coffice or public trust under the United

States.®

This clause, a8s well as the spirit of the freedom of religion
clause ih the First Amendmient, should bLe observed in pursulng any
ingquiry, whether it be legitimate or not, ps to Ohe's personsl

religious feelings.

I can say, with great conviction three things:

o Judiciel mctivism of the right is to be dreaded, surely, as

much as sctivism of the left;

o viglence to the principle of stare declsis in a
results-oriented rush to a8 pre-~determined outcome is to be

feered, surely, as much as viclénce in the streets;

o an fdeologicel predispositien, or, worse, commitment, to
roll beuk the clock on individual equality, and personal
liverties is abhorrent to ocur now fundamental precepts of a
fair and Just scoclety.

Judge Bork:

If the Senete is cohvinced that youw will balance soclety's
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need for law and order with individuval rights and perscnal
freedons; thet your Jurisprudence 1s deferential to elected
bodies; end thet you do not heve g proclivity for ectivism -« then

your confirmation chances are enhanced.

tHowever, if the evidence shows, that you sre intelligent, but
an ideoclogue -- 8 zealot; that you are principled, but prejudiced;
that you sre competent, but elcsed-minded =-- then there is
censiderable doubt as to whether you will be confirmed by the

Senate.

Having said all these things, we do not, et this stoge, know
what the evidence will adduce. Therefore, to 81l my collesgues,
and to our rezpective constituents, 1 3ay let us not prejudge.
Let us hear the evidence, analyse it, welgh it. I have spoken of
feared and dreaded judicisl maladies, but the worat Jjudicial or

legislative disease i3 a clcsed mind.

In determining the fitness of this nominee let no mind be
closed by either blind perty ellegiance or rigid ideclogical
adherence. Let no Senateor approach these hearihgs with anything
less than an aWwesome sense of responsibility to do what is rilght
in bis or her own mind. We each must follow the mandates of our

own conscience.

A vote to confirm or not to confirm this pominee 15 more than
just a vote. 1t is a reaffirmstlion of our commitment to the

constitution, to equality, to liberty, to justice.

Let the hearing process begin.
Let the record be made.

Let fairness prevail.

Let Jjuakice be done.

Thank you, Mr. Chairman.
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The CuairmanN. Thank you, Senator.
The Senator from New Hampshire, Senator Humphrey.

OPENING STATEMENT OF SENATOR GORDON J. HUMPHREY

Senator HUMPHREY. Thank you, Mr. Chairman.

Before leaving New Hampshire last night, I was interviewed by a
television reporter on the Bork nomination, and the reporter asked
me a number of questions. One of those questions, notwithstanding
the seriousness of these hearings, made me laugh. It was this ques-
tion:

“Senator, has the Boerk nomination gotten wrapped up in poli-
tics?” Boy, has it ever. I have been around this city for 9 years, and
the charges against Judge Bork are the worst infestation of politics
this Senator has ever seen.

How else can you explain the fact that 5 years ago the U.S.
Senate unanimously confirmed Robert Bork, this very man, to the
second most important court in the nation; and now in 1987, 5
years later, some Senators are acting like they have amnesia about
their own voting records. So it is either amnesia, it seems to me, or
it is politics. It has got to be one or the other.

Then there are some special interest groups with their leathing
for a man who believes in judicial restraint fearful of a judge who
believes controversial questions ought to be left to democratically
elected legiglatures except where there is a violation of clear mean-
ing of the Constitution. To listen to some of these groups, you get
the impression that Judge Bork is an extremist, a racist, a sexist;
indeed, an archenemy of the Constitution.

The funny thing about this alleged extremist. He's a judge. This
fellow Bork is already a federal judge, a high judge, a judge on the
Circuit Court of Appeals for the District of Columbia. Most ex-
perts—and there are certainly a lot of them when it comes to the
law—most experts regard that court as the second most important
in the nation, second only to the Supreme Court in its importance.

This fellow Bork, this embodiment of evil—if you believe some of
his critics—is a very high judge. And guess who confirmed him
judge to the second most important court in the country? The
Senate of the United States, that is who. We did it. We made
Robert Bork a judge 5 years ago by a unanimous vote; not a nega-
tive vote among them.

So the question I have is this: If Robert Bork is the archenemy of
the Constitution, alleged by his critics, if he is an extremist, a
racist, a sexist, then where in the world were all of the U.S. Sena-
tors who voted to confirm him 5 years ago to the D.C. Circuit Court
of Appeals? Were they asleep? Were they hallucinating? Were they
not paying attention? Were they irresponsible? Didn’t they care?
Or are they just a bunch of racists and extremists themselves?

I say to those who have raised vicious charges against Judge
Bork, come off it, come off it. You insult not only Judge Bork but
the U.S. Senate as well. We do not in this bedy confirm ogres and
misfits to the Federal bench.

Now, about the nominee. The first thing I want to point out is
that Robert Bork does not need to take all this guff, and we ought
to be mighty grateful to him and to his family for their willingness
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to submit themselves to the guttersnipe gang who have had such
play in recent weeks. Here is a man who is brilliant. He attended
the University of Chicago Law School, elected Phi Beta Kappa. He
could be earning a million bucks a year easily. He had it made. He
was in with a prestigious law firm, and then he threw it all over-
board to go off to Yale Law School and teach law. Professors do not
make that much money, but he saw it as a higher calling.

Even after 11 years of teaching, he tock time out for yet an even
higher calling, serving as Solicitor General of the United States,
the third highest office in the Justice Department. He served ex-
ceedingly well there under exceedingly trying circumstances. Then
back to Yale Law School for another 4 years, and then he was nom-
inated and confirmed—unanimously by the U.S. Senate, let us re-
member—to the second most important court in the country, the
Circuit Court of Appeals for the District of Columbia.

There he has compiled the most remarkable and exemplary
record. Robert Bork has served his country well: two stints in the
U.S. Marine Corps to serving as a high official in the Justice De-
partment, to Federal Appeals Court judge. Robert Bork has served
this nation well, and we ought to be glad that he is willing to
devote his mind and his strength to teaching and to government
services, because with his brilliance and his credentials, he could
have been a multimillionaire by now.

The question before us is simple: Is the nominee qualified to
serve on the Supreme Court? If we were looking for the ideal nomi-
nee, we would look for someone who graduated from a prestigious
law school with high grades, as did Robert Bork. We would look for
someone who taught law at a prestigious university, as did Robert
Bork. We would look for someone who served on a circuit court of
appeals, preferably the Circuit Court for the District of Columbia,
as has Robert Bork.

If you were looking for the ideal nominee, you weuld look for an
experienced judge who had earned accolades from highly respect
authorities, as has Judge Bork. Accolades from whom? How about
a retired Supreme Court Justice, Chief Justice Warren Burger, who
recently said—and it bears repeating; I know others have referred
to this, including I think President Ford, but it bears repeating.
Warren Burger said, “‘I do not think in more than 50 years since 1
was in law school there has ever been a nomination of a man or
woman any better qualified than Judge Bork,” and that language
includes Warren Burger, does it not? I think that is pretty remark-
able, Savor that accolade for a moment. The best qualified nominee
in 50 years. That speaks a lot louder to this Senator than an
dozlen noisy special interest groups clamoring for Robert Bork's
scalp.

Justice Burger has no axes to grind; neither does Justice John
Paul Stevens, still serving on the Supreme Court, who said, “I per-
sonally regard Judge Bork as a very well-qualified candidate and
one who will be a very welcome addition to the Court.”

Bork is very well qualified, according to Justice Stevens, and
these are impressive, very impressive accolades to this Senator—
unless we are prepared to dismiss Justices Burger and Stevens as
extremists, too. Burger and Stevens are not alone in their high
praise. Former President Gerald Ford was before us this morning
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on behalf of Robert Bork; eminent Democrats as well support this
nominee, including two of the highest, most senior officials of the
Carter administration in the area of law: Lloyd Cutler, President
Carter’s White House counsel, and former Attorney General Grif-
fin Bell. And they will be here to testify on behalf of the nominee,
as will five other Attorneys General of the United States.

So how has Bork earned the confidence of such highly respected
authorities? Performance, that is how. Bork’s critics will focus on
his theoretical writings from as long as 25 years ago, but the real
measure of Bork as a judge—not Robert Bork as a college profes-
sor, not Robert Bork as a provocative academician probing the es-
tablishment—but the real measure of Robert Bork as judge is his
record on the D.C. Circuit Court of Appeals. His record.

Let us look at the record. It is impeccable. The Senate acted
wisely when it unanimously confirmed this man to the bench in
1982, So sound has been his reasoning, so carefully crafted have
been his decisions that not one opinion—not a one—has been over-
turned by the Supreme Court. Robert Bork has written or joined in
over 400 such decisions since he joined the D.C. Circuit Court, and
not once has a decision been overturned by the Supreme Court on
appeal. That is very impressive to this Senator. Now, we know why
so many eminent authorities have such high praise for this judge.

Why, then, the inquisition? Why the scurrilous charges against
the man whose fitness for the bench was carefully examined by
this body before he was confirmed by a unanimous vote of the
Senate 5 years ago? Why the salvos against a judge who has com-
piled an impeccable record in his opinions?

I think I know the answer. The most extreme opposition to Judge
Bork comes from those who consider the Supreme Court, as consti-
tuted in recent times, a convenient place to sidestep the democratic
process. A judge like Robert Bork, who not only preaches the doc-
trine of judicial restraint but practices it as well, is a great incon-
venience to those who do not trust the values of the American
people. Judges like Robert Bork do not substitute their personal
views for a neutral reading of the Constitution. Judges like Robert
Bork do not act like legislators, creating new law. Instead, they act
like judges, scrupulously interpreting the intent of the framers of
the Constitution and of the democratically elected legislators here
in Congress and in the State legislatures.

We legislators ought to be grateful for that. Judge Bork does not
want to take over our turf, as do some of his brethren. I am grate-
ful. Judge Bork believes, along with many of both liberal and con-
servative persuasion, along with many present and past, that if
new rights are to be created, they ought to be created by represent-
atives of the people who are democratically elected by the people
and who are accountable to the people every 2 or 6 years as the
case may be.

Judges like Robert Bork believe that new rights ought not to be
created by judges who are elected by absolutely no one and who, in
their appointments for life, are accountable to absolutely no one. I
say long live the principle and the practice of judicial restraint.

Is Robert Bork with his judicial restraint out of the mainstream?
Over the last 5 years, he has voted with the majority in 94 percent
of the cases in which he participated. Ninety-four percent sounds



88

pretty mainstream to this Senator. Or on the other hand, perhaps
the D.C. Circuit Court is full of extremists. That is not the answer
at all because we know that among the members of that distin-
guished body are many who are liberal and many who are conserv-
ative, and about an equal number who are so-called moderates.

The record shows that Judge Bork voted with the majority 94
percent of the time. That sounds mainstream to this Senator. Re-
member Antonin Scalia? We confirmed him last year to the Su-
preme Court by a unanimous vote. There were no charges of extre-
mism against Scalia. So what? Scalia and Bork served together for
nearly 4 years on the same Court, and Bork voted with Scalia 98
percent of the time in which they both participated in cases.
Ninety-eight percent. Does that make Scalia an extremist, too? Of
course not. It means instead that these charges against Bork are
political poppycock, pure political poppycock, 99.9 percent pure, so
pure it floats.

We will have a good review of Robert Bork's life in the next 2
weeks. This is your life, Robert Bork. And even though we have
been through all of this before and found him fit, it will be thor-
ough—as it should be—but let us also make it thoroughly fair be-
cause it should be thoroughly fair as well.

I finally have to say this, that I think we have gotten off to a bit
of a rocky start by delaying these hearings a record 70 days and by
intemperate remarks and irresponsible charges by a small number
of members on this panel.

[Prepared statement follows:]
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STATEMENT OF SENATOR GORDON J. HUMPHREY, NEU HA!NPSHIRE

MR. CHAIRMAN, BEFORE LRAVING NEW HAMPSHIRE LAST NIGHT I
WAS INTERVIEWED BY A TV REPORTER ON THE BORK NOMINATION, HE
ASKED A NUMBER OF QUESTIONS, BRUT ORE OF THEM MADE ME LAUGH.
HE ASKED, HAS THE BORK NOMINATION GOTTEN WRAPPED UP I[N
POLITICS? BOY, HAS5 IT EVER. I'VE BEEN AROQUND THIS LUMATIC
TOWN FOR NINE YEARS, AND THE CHARGES AGAINST JUDGE BORK ARE
THE WORST INFESTATION OF POLITICS I HAVE SEEN, HOW ELSFE CAN
YOU EXPLAIN THE FACT THAT FIVE YEARS AGO, THE UNITED STATES
SENATE [JMANIMODSLY CONFIRMED ROBERT BORK TO THE SECOND MOST
IMBORTANT COURT IN THE LAND, AND NOW, SOME SENATORS ARE
ACTING LIKE THEY HAVE AMNESIA AROUT THREIR OWN VOTING RECORN,
EITSER IT'S AMNESIA OR IT'S POLITICS.

THEN THERE ARE THE SPECIAL INTEREST GROUPS, RABID UITH
THEIR LOATHING OF A MAN WHO BELIEVES IN JUDICIAL RESTRAINT,
FEARFUL OF A JUDGE WHO BELIEVES CORNTROVERSIAL OQUESTIONS OUGHT
TQ BE LEFT TO DEMOCRATICALLY ELECTED LEGISLATURES, EXCEPT
WHERE THERE IS A VIOLATION OF THE CLEAR MEANING OF THE
CORSTITUTION. TO LISTEN TO SOME OF THESE GROUPS, YOU GET THE
IMPRESSTON THAT JUDGE ROBERT BORK IS AM EXTREMIST, A RACIST,
A SEXIST, AND AN ARCH-ENEMY OF THE CONSTITUTION,

FUNNY THING ABOUT THIS ALLEGED EXTREMIST, RACIST, SEXIST
ARCH~ENEMY OF THE CONSTITUTION, HE'S A JUDGE, THIS FRLLOW
BORK IS5 ALREADY A FEDERAL JUDGE, A HIGH UP JUDGE. HE'S A
JUDGE ON THE CIRCUIT COURT OF APPEALS FOR THE DISTRICT OF
COLUMBIA., MOST EXPERTS —--AND THERE ARE A LOT OF 'THEM WHEN IT
COMES TO THE EAW --— REGARD THAT COURT AS THE SECOND MOST
IMPORTANT COURT IN AMERICA, S0 THIS FELLOW BORK, THIS
EMBODIMENT OF EVIL, IF YOU BELIEVE SOME OF HIS CRITICS, IS A
VERY HIGH UP JUDGE. AND GUESS WHO CONFIRMED HIM AS A JUDGE
ON THE SECOND MOST IMPORTANT COURT IN THE LAND? THE SENATE
OF THE UNITED STATES OF AMERICA. THAT'S WHO, WE DID IT.

YES, WE MADE ROBERT BORK A JUDGE, FIVE YEARS AGO., BY A
URANIMOUS VOTE. NO NEGATIVE VOTES, S0 THE QUESTION I HAVE,
MR. CHAIRMAN IS5 THIS: IF ROBERT BORK IS5 THE ARCH-ENEMY OF
THE CONSTITUTICON ALLEGFD BY HIS CRITICS, IF HE'S AN
EXTREMIST, A RACIST, AND A SEXIST, THEN WHERE IN THE WORLD
WERE ALL THE UNITED STATES SENATORS IN 1982, WHEN THEY VOTED
UNANIMOUSLY TO CONFIRM HIM? WERE THEY ASLEEP? WERE THEY
DRUNE? WERE THEY CARELESS? WERE THEY NOT PAYING ATTENTION?
WE'RE THEY IRRESPONSIBLE? DIDN'T THEY CARE? OR WERE THEY
JUST A BUNCH OF RACISTS ANN SEXISTS THEMSELVES?

I SAY TO THOSE WHO HAVE BAISED VICIGUS CHARGES AGAINST
JUDGE BORK, COME OFF IT! COME OFF IT, YOU IMSULT NOT ONLY
ROBERT BORK AND HIS FAMILY, YOU INSULT THE SEWATE OF THE
UNITED STATES. WE DON'T CONWNFIRM OGRES AND MISFITS TO THE
FEDERAL BENCH,

NOW, ABQUT THE NOMINRE, MR. CHAIRMAN, THE PIRST THING I
WANT TO POINMT OUT 1S, ROBERT BORK DOESH'T WEED TO TAKE ALL
THIS GUFF, AND WE QUGHT TO BE MIGHTY GRATEFUL HE'S WILLING TO
SUBMIT HIMSELF AND YIS FAMILY TO THE GUTPERSNIPE GANG,
HERE'S A MAN WHO'S BRILLIANT, ATTENDEDR THR UNIVERSITY OF
CHICAGO LAW SCHOOL, ELECTED TO PHI BRTA KAPPA, HE COULD BE
EARNING A MILLION BUCKS A YEAR, EASILY. HE HAD IT MADE. WAS
WORKING FOR A PRESTIGIOUS LAW FIRM, AND THEN THREW IT ALL
OVERBOARD TO GO AND TEACH AT YALE LAW SCHOOL. PROFESS0RS
DON'T MAKE THAT MUCH MONEY. BUT HE SaW IT AS A HIGHER
CALLING.

AFTER ELEVEN YEARRS TEACHING AT YRLE, HE TOOK TIME OUT
FOR YET AN EVEN HIGHER CALLING, SERVING AS SOLICITOR GENERAL
OF THE UNITED STATES, THRE THIRD HIGHEST OFFICE IN THE JUSTICE
DEPARTMENT. DIDN'T MAKE MUCH MONEY THERE EITHER. THEM BACK
TO TEACHING AT YALE LAW SCHOOL FOR ANOTHER FOUR YEARS, THEM
HE WAS NOMINATED AND CONFPIRMED -- UNANIMOUSLY BY THE UNITED
STATES SENATE —— TO THE SECOND MOST IMPORTANT COURT IN THE
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LAND, THE CIRCUIT COURT OF APPEALS FOR THFE DISTRICT OF
COLUMBIA, WHERE HE HAS COMPILED A REMARKABLE AND EXEMPLARY
RECORD. AND JUDGES DON'T MAKE MUCH MONEY EITHER. BUT, THEN,
TO ROBERT BORK, THERE ARE MORE IMPORTANT THINGS THAN MOREY.

HE'S SERVED HIS COUNTRY WELL, FROM SEVFERAL YEARS IN THE
MARINFE CORPS, TO SERVING AS A HIGH OFFICIAL IN THE JUSTICE
DEPARTMENT, TO FEDERAL APPEALS COURT JUDGE. ROBERT BORK HAS
SERVED HIS COUNTRY WELL, AND WE OUGHT TO BE GLAD HE'S BEEN
WILLING TO DEVOTE HIS MIND TO TEACHING AND TO GOVERNMENT
SERVICE, BRECAUSE WITH HIS BRILLIANCE AND HIS CREDENTIALS HE
COULD HAVE BEEN A MULTI-MILLIONAIRE BY NOW.

THE QUESTION BEFORE US IS SIMPLE: IS THE NOMINEE
QUALIFIED TO SERVE ON THE SUPREME COURT? 1IF YOU WERE LOOKING
FOR THE IDEAL WOMIMEE, YOU'D LOOK FOR SOMEONE WHO GRADUATED
FROM ONE OF THE BEST LAW SCHOOLS, WITH HIGH GRADES, AS DID
ROBERT BORK, YOU'D LOOK FOR SOMSONE WHO TAUGHT LAW IN OME OF
THE PRESTIGE UMIVERSITIES, AS DID ROBERT BORK. YOU'D LOOK
FOR SOMEONE WHO SERVED ON A CIRCUIT COURT OF APPEALS,
PREFERABLY THE CIRCUIT COURT FOR THE DISTRICT OF COLUMBIA, AS
bID ROBERT BORK.

IF YOU WERE LOOKING FOR THE IDEAL NOMINEE, YOU'D LOOK
FOR AN EXPERIENCED JUDGE WHO HAD EARNED ACCOLADES FROM HIGHLY
RESPECTED AUTHORITIES, AS HAS ROGERT BORK. ACCOLADES FROM
WHOM? HOW ABOUT A RETIRED SUPREME COURT CHIEF JUSTICE?
WARREN BURGER RECENTLY SAID, "I DON'T THINK IN MORE THAN
FIFTY YEARS SINCE I WAS IN LAW SCHOOL THERE HAS EVER BEEN A
NOMINATION OF A MAN OR WONMAN ANY DETTER QUALIFIED THAN JUDGE
BORK . "

SAVOR THAT ACCOLADE FOR A MOMENT, THE BEST QUALIFIED
NOMINEE IN FIFTY YEARS, THAT SPFAXS A LOT LOUDER TCQ THIS
SENATOR THAN ANY DOZEN NOISY SPECIAL INTEREST GROUPS
CLAMORING FOR ROBERT BORK'S SCALP, CHIEF JUSTICE WARREN
BURGER HAS NO AXES TO GRIND, NEITHER DOES JUSTICE JOHN PAUL
STEVENS, STILL SERVING ON THE SUPREME COURT, WHO SAID, "I
PERSONALLY REGARD (JUDGT BORK) AS A VORY WELL-QUALIFIED
CANDIDATE AND OHE WHO WILL LD A VERY WELCOME ADDITION TQ THE
COURT," BORK IS VHRY WRLL-QUALIFIED , ACCORDING TO JUSTICE
STHVENS. THESE ARE VARY IMPRESSIVE ACCOLADES -- UNLESS #E'RE
PREPARED TQ DISMISS JUSTICES BURGER AND STEVEHNS AS
EXTREMISTS, TOO.

BURGER AND STEVENS ARE NOT ALONE IN THEIR HIGH PRAISEC.
FORMER PRESIDENT GERALD FORD IS HERC ON BEHALF OF ROBERT
BORK. EMINENT DEMOCRATS SUPPORT ROBERT BORK. THE TWO MOST
SENIOR LEGAL OFFICIALS IN IN THE CARTER ADMINISTRATION,
FORMER WHITE HOUSE COUNSEL LLOYD CUTLER AND FORITER ATTORNEY
GENERAL GRIFFIN BELL ARE HERE TO SUPPORT ROBERT BORK. AND SO
ARE FIVE OTHER FORMER ATTORNEYS GEMERAL.

HOW HAS BORE EARNED THE CONPIDENCE OF SUCH HIGHLY
RESPECTED AUTHORITIES? PERFORMANCE, THAT'S HOW. DORR'S
CRITICS WILL FOCUS OH HI5 THRORETICAL WRITINGS rROM AS LONG
AGO AS TWENTY-FIVE YEARS, BRUY THE REAL MEASURE OF ROBERT
BORK A5 A JUDGE —=- NOT ROBERT BORK AS COLLEGE PRO¥ESSOR, NOT
ROBERT RORK AS PROVOCATIVE ACADEMICIAN, PROBING THE
ESTABLISHMENT == IS HIS RECORD ON THE D, C, CIRCUIT COURT,
HIS RECORI, LET'S LOOK AT HIS RKCOAN. IT's IMPECCABLE.

THE SENATE ACTED WISELY WHEN IT UNANIMOUSLY CONFIRMED
ROBERT BORK TO THE BENCH IN 15B2, SO SOUND BAS BEEN HIS
REASONING, S50 CAREFULLY CRAFTED HAVE BEEN HIS DECISIONS, THAT
NOT ONE OPINION WHICH HE WROTE OR IN WHICH #E JOINMED HAS BEEN
OVERTURNED BY THZ SUPREME COURT —-- NOT ONE. ROBERT BORE HAS
WRITTEN OR JOINED IN OVER FOUR HUNDRED DECISIONS SINCE HE
JQINED THE DC CIRCUIT COURT, AND NOT ONCE HAS SUCH A DECISION
BEEN OVERRULED BY THE SUPREME COURT ON APPEAL. THAT'S VERY,
VERY IMPRESSIVE, MOW WE KNOW WHY S0 HANY EMINENT AUTHORITIES
HAVE SUCH HIGH PRAISE FOR BORK,
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WHY, THEN, THE INQUISITION? WHY THE SCURRILOUS CHARGES
AGAINGST A NAN WHOSE FITHESS FOR TUE BEHCI WAS CAREFULLY
EXAMINED BY THE SENATE BEFORE HE WAS CONFIRMED RY UMNANIMOUS
VOTE QF THE SENATE FIVE YEARS AGO? WHY THE SALVOS OF
AGAINST A JUDGF WHO HAS COMPILED AN TWMPECCABLE RDCORD IN HIS
QPINIONS.

WE KNOW THE ANSWER. THE MOST EXTREHME OPPOSITION TO
JUDGE BCRK COMES FROM THOSE WHO CONSIDER THE SUPREME COURT,
AS CONSTITUTED IN RECENT TIMES, A CONVENJTENT PLACE TO
SIDESTEP THE DEMOCRATIC PROCESS. A JUDGE LIKE ROBERT BORK,
WHO NOI ONLY PREACHES THE DOCTRINE OF JUDICIAL RESTRAINT, ROT
PRACTICES IT AS WELL, IS A GREAT INCONVENIENCE TC THOSE WHO
PON'T TRUST THE VALUES OF THE AMERICAN PEOPLE. JUDGES LIEE
ROBERT BORE DO WOT SUBSTITUTE THEIR PERSONAL VIEWS FOR A
NEUTRAL READING OP THE CONSTITUTION, JUDGES LIRKE ROBERT BORE
DO NOT ACT LIKE LEGISLATORS, CREATING NEW LAW, INSTEAD, THEY
ACT LIKE JUDGES, SCRUPULOUSLY INTERPRETING THE INTENRT OF THE
FRAMERS OF THE CONSTITUTION AND OF THE DEMOCRATICALLY ELECTED
LEGISLATORS IN CONGRESS AND THE STATES LEGISLATURES, WE
LEGISLATORS OQUGHT TO BE GRATEFPUL FOR THAT, JUDGE BOREK
DOESN'T WANT TOQ TAKE OVER QUR TURF, AS DO SOME OF HIS
BRETHREN.

JUDGE BOREK BELIEVES, ALONG WITH MANY, OF BOTH LIBERAL
AND CONSERVATIVE PERSUASION, ALONG WITH MANY PRESENT AND
PAST, THAT IF NEW RIGHTS ARE TO BE CREATED, THEY OUGHT TO BE
CREATED BY REPRESENTATIVES OF THE PEOPLE WHO ARE
DEMOCRATICALLY ELECTED BY THE PEOPLE AND WHO ARE ACCOUNTABLE
TQ THE PEOPLE EVERY TWO YEARS OR S5IX YEARS, AS THE CASE MAY
BE, JUDGES LIKE ROBERT BORK BELIEVE THAT NEW RIGHTS OUGHT
NOT BE CREATED BY JUDGES, WHO ARE ELECTED BY ABSOLUTELY NO
ONE AND WHO, IN THEIR APPOINTMENTS-FOR~LIFE, ARE ACCOUNTABLE
TO ABSOLUTELY MO ONE. I SAY LONG LIVE THE PRACTICE OF
JUDICIAL RESTRAINT.

IS5 ROBERT BORK, WITH HIS JUDICIAL RESTRAINT, OUT OF THUE
MAINSTREAM? NOT ON THE D. C, CIRCUIT COURT OF APPEALS, OVER
THE LAST FIVE YEARS HE'S VOTED WITH THE MAJORITY IN 94
PERCENT OF THE CASES IN WHICH HE PARTICIPATED. 94 PERCENT,
THAT SOUNDS PRETTY MAINSTREAM TO ME. OR IS THE D, C, CIRCUIT
FULL OF EXTREMISTS? OF COURSE NOT. AND REMEMBER, THAT COURT
IS STILL VERY LIBERAL IN ITS MAKEUP. THE RECORD SHOWS JUDGE
BORK VOTED WITH THE MAJORITY 94 PERCENT OF THE TIME.

RFMEMBER ANTONIN SCALIA? WE COWFIRMED HIM LAST YEAR TO
THE SUPKREME THITRT RV A [INANTMOUS VOTE. THERE WERE NO CHARGES
OF CXTREMISM AGar™ ™7 S0- .4, 80 WHAT?  <CAra A dpL 3007
SF7 o TOGETHER FOR 4 YRARR3 G fJE ™. 2, CLRCUIT, AND BURK
VUTED WITH SCALIA IN 98 PERCENT OF THE CASES IN WHICH THEY
BOTH PARTICIPATED. 98 PERCENT, DOES THAT MAKE SCALIA AN
EXTREMIST, TOO? OF COURSE NOT, IT MEANS INSTEAD, THESE
CHARGES AGATINST BORK ARE POLITICAL POPPYCOCK, POLITICAL
POPPYCOCK THAT IS 99.9 PERCENT PURE, SUCH PURE POPPYCOCK IT
FLOATS.

WE'LL HAVE A GOOD REVIEW OF ROBERT BORK'S LIFE DURING
TH® NEXT TWO WEEKS, SVEN THOUGH WE'VE BEZEN THROUGH ALL THIS
BEFORE WITH BORK AND FOUND HIM FIT. IT'LL BE THOROUGH AS IT
5HOULD BE. BUT LET'S ALSO MAKE IT THORGUGHLY FAIR, BECAUSE
THAT'S THE WAY IT SHOULD BE, TOO. I'D HAVE TO SAY, WE'VE
GOTTEN QFF TO A BAD START BY DELAYING THESE HEARINGS A RECORD
SEVENTY DAYS.
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The CHAIRMAN. Thank you, Senator. Last but surely not least,
Senator Simon, before you begin, let me suggest that I would ap-
preciate the cooperation of the audience. We have one chore to do
immediately after the statement. What we are going to do is go
into executive session. If you would all just sit for 30 seconds while
we get the nomination of Judge Sessions out to be FBI Director, 1
would truly appreciate it. If not, that police officer will shoot you
gn sight if you stand up. {Laughter.] That is a joke. I am only kid-

ing.

The Senator from Illinois.

OPENING STATEMENT OF SENATOR PAUL SIMON

Senator SiMoN. Thank you, Mr. Chairman.

Judge Bork, we welcome you and your family. It has been said,
accurately, that what we are about to decide is going to have a
great impact on this nation well into the next century. I would
differ with my colleague, Senator Humphrey, on one point. I did
not happen to be here when you were approved for the circuit
court of appeals. I can very well visualized voting for someone for
the circuit court of appeals, but not for the Supreme Court, because
here you are really setting the course for the nation.

Over at that building not too many feet from here are the four
words “Equal Justice Under Law.” I want them to be much more
than simply words chiseled on stone. And I say this as a non-
lawyer member of this panel. I want those words to live, and I
want the Supreme Court Justices to make them live.

I know there are a few, very few, out there who write to me or
who contact us and say let us just keep postponing so President
Reagan cannot make an appointment. President Reagan was elect-
ed. He is entitled to nominate whomever he wishes, and we have
the equal responsibility of weighing that nomination. I expect
President Reagan to nominate a conservative. Justice Powell is a
conservative. Six of the eight members of the Court sitting right
now have been appointed by Republican Presidents, the majority
approved by Democratic members of the Senate.

I do not find the question quite as simple as some do. I think
there are several questions that we have to ask ourselves and that
I will be asking myself during the course of your testimony. First,
is the nominee open-minded and fair? Your job is not simply to
render justice, but also to symbolize justice for the people of this
nation.

I want to make sure that really takes place, both the symbolic
role and the rendering of justice. I do not want someone with an
ideological mission of either the right or the left.

Second, I want a nominee who is sensitive to civil rights. I am 58
years old. I have seen huge progress made in this nation. Not that
we do not have a long way to go yet, but much of that progress has
been because of the Supreme Court, nine people who sit in that
building over there. I want someone who is willing to lead on civil
rights, not simply someone who will be dragging his feet.

Third, I want someone sensitive to civil liberties. Freedom is
much easier to give away than to protect. [ want someone who is
going to preserve our freedom, who is willing to stand up, if neces-
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sary, against public opinion. Public opinion sometimes can be dra-
matically wrong. I think of the decision in 1942 on the internment
of Japanese-Americans. The Supreme Court knuckled under to
public opinion. I want someone who is going to protect the civil lib-
erties of Japanese-Americans, of all Americans, whatever their
background.

1 want someone who is going to protect the people of this nation
against the abuse of power by government, and we know from ex-
perience in our country and in other countries that government
can abuse that power.

I want someone who is sensitive to our traditions of separation of
church and State. My father was a Lutheran minister. I have an
understanding of the yearnings that people have for values in our
gociety, and I want to preserve those values. But I also recognize
there are things that government can do well, like providing stu-
dent aid. At the same time there are things that government
cannot do well. One of things is to promote religion. I want to
make sure the nominee is sensitive to our traditions.

Then, finally, I want someone who has some compassion. I do not
expect your heart to overrule your head, but there will be marginal
cases that a Supreme Court Justice will have to rule on. And 1
want a Supreme Court Justice who cares about people, just as I
want a government that cares about people.

That sounds like a tall order, those requirements, but I think
there are people, conservatives and liberals, Democrats and Repub-
licans, who meet that. I want the letter of the Constitution to be
{‘olloged, but 1 also want the spirit of the Constitution to be fol-
owed.

Dennis DeConcini, my colleague from Arizona, in his remarks
perhaps summarized it best. He said a few minute ago, “The ulti-
mate question I must decide is whether 1 feel secure putting our
individual liberty, freedoms, and the future of our country in his
hands.” That is an awesome responsibility on our part and on the
part of whoever goes to that Court.

Thank you, Mr. Chairman.

The CaaiRMAN. Thank you very much.

[Whereupon, at 1:09 p.m., the committee recessed, to reconvene
at 2:30 p.m., the same day.]

AFTERNOON SESSION

The CuairMaN. Judge, welcome back. The committee will come
to order.

Judge, I think quite frankly it might accommodate our brethren
between us here if we went slightly out of order here. I am going to
ask you to be sworn in now before I give my statement, but after
you are sworn I will give the statement.

Judge, do you swear to give at this hearing in response to ques-
tions the truth, the whole truth and nothing but the truth so help
you God?

Judge Bork. I do, Mr. Chairman.

The CHaiRMAN. Thank you. You are duly sworn.

Judge Bork, I would like to make an opening statement if I may.
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OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR.

I would like to welcome you back this afternoon and personally
welcome you to the Senate Judiciary Committee. You have heard
much today--and we have all heard a great deal today—about the
bicentennial of our Constitution. But as you and I both know, the
convention in Philadelphia was only one very important chapter in
the history of our people and in the evolution of our unique form of
government.

From that day in Philadelphia to this hour, the heart of the con-
troversy over the Constitution has been cover the basic question
that is certain to animate the debate that may commence in this
committee, and that is the debate about the tensions between the
rights of an individual and the will of the majority.

As James Madison, the father of the Constitution said, and I
quote: “The great object of the Constitution is to secure the public
good and private right against the danger of the majority faction
and at the same time to preserve the spirit and the form of popular
government,” end of quote.

Judge, the seasons have turned to centuries and the document
we now celebrate, the world’s longest and oldest living constitution,
for over the past 200 years, is something that we will formally cele-
brate tomorrow. And for 200 years each generation of Americans
has been called to nurture, defend it, define it and apply it.

Senator Sam Ervin, our late colleague from North Carolina, was
fond of reminding all of us and quoting an eloquent educator about
the ties between the Magna Carta, the English Petition of Rights,
the Declaration of Independence, and the U.S. Constitution.

The quote he used to always use was this: “These are great docu-
ments of history. Cut them and they will bleed, bleed with the
blood of those who fashioned them and those who nurtured them
through the succeeding generations.”

Judge, each generation in some sense has had as much to do to
author our Constitution as the 39 men who affixed their signatures
to it 200 years ago. Indeed, 2 years after its signing, following a
bitter national debate over its ratification, at the insistence of the
people, the Constitution was profoundly ennobled by the addition
of what has come to be known ag the Bill of Rights.

Before a hundred years would transpire, a civil war erupted over
the meaning of that Constitution and that so-called bill of rights, a
civil war which would answer Lincoln’s question whether, quote,
“any nation so conceived and so dedicated can long endure.”

From that civil war would emerge the so-called Civil War
Amendments which would settle forever the truth that all men are
created equal. It gave definition through those Civil War Amend-
ments to what many thought were meant in the first instance. But
before another 100 years would pass our own century would be dis-
tinguished by hotly contested struggles to assimilate into the very
fabric of the Constitution equal protection for blacks, minorities
and women.

As surely as those who waged the Civil War, those who waged
the struggle for civil rights infused the Constitution with their own
vigion. The story of these struggles at its heart, in my view, ig the
story of what makes America and her people the envy of the world.
In each of these struggles which 1 have made reference to, each of
these struggles in each of these times when the individual faced a
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recalcitrant government, the individual won his or her rights,
always expanding; his or her rights always expanding.

America is the promised land becavse each generation be-
queathed to their children a promise, a promise that they might
not come to enjoy but which they fully expected their offspring to
fulfill. So the words “all men are created equal” took a life of their
own, ultimately destined to end slavery and enfranchise women.
And the words, “equal protection and due process” inevitably led
to the end of the words, “separate but equal,” ensuring that the
walls of segregation would crumble, whether at the lunch counter
or in the voting booth.

So, faithful to that tradition, in the ebbing summer of our bicen-
tennial, the Constitution must become more than an object of cele-
bration. It is to become once again the center of a critical national
debate over what it is, what it must become, and how it will be ap-
plied in a world that neither you nor I can envision at this
moment, a world of biotechnical engineering, a world of burgeoning
changes in science, a world where once again the rights of individ-
uals and the right of the government to impact upon them will be
put in a different context and in conflict.

So let's make no mistake about it, the unique importance of this
nomination is in part because of the moment in history in which it
comes, for I believe that a greater question transcends the issue of
this nomination. And that question is, will we retreat from our tra-
dition of progress or will we move forward, continuing to expand
and envelope the rights of individuals in a changing world which is
bound to have an impact upon those individuals’ sense of who they
are and what they can do, will these ennobling human rights and
human dignity, which is a legacy of the past two centuries, contin-
ue to mark the journey of our people?

So Judge, as you well know, this is no ordinary nomination, not
merely because you are there. And I must say to you that it must
be somewhat daunting, as experienced as you are, to sit there with
an array of people here about to question you. It is not an easy po-
sition to be in. I am confident—and I am not being solicitous—you
will handle it well, but nonetheless, it is not an easy position.

But this nomination is more—with all due respect, Judge, and I
am sure you would agree—than about you. In passing on this nomi-
nation to the Supreme Court, we must also pass judgment on
whether or not your particular philosophy is an appropriate one at
this time in our history.

You are no ordinary nominee, Judge, to your great credit. Over
more than a quarter of a century you have been recognized as a
leading—perhaps the leading—proponent of a provocative constitu-
tional philosophy, one that when I was in law school—I did not go
to Yale; I am not bragging about that but I did not go to Yale—one
where our constitutional law professor would say, “and this is such
and such,” and then, “as Professor Bork at Yale says.”

You have been a man of significant standing in the academic
community and thus in a special way, a vote to confirm you re-
quires, in my view, an endorsement of your basic philosophic views
as they relate to the Constitution. And thus the Senate, 1n exercis-
ing its constitutional role of advice and consent, has not only the
right in my opinion but the duty to weigh the philosophy of the
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nominee as it reaches its own independent decision, a view that I
think you share, but I will ask you about that in the question and
answer period.

Essentially, the role of this committee as [ see it is to provide an
opportunity for your advocates and your adversaries, your oppo-
nents, the opponents of this nomination and the supporters of this
nomination, to present their views for consideration as they come
to the witness table at which you sit.

But most of all, it is an important opportunity and it is a re-
quired opportunity—and I and my colleagues assure you of the op-
portunity—to fully offer your views and for members to question
you on what you mean by the views that you hold.

My role as Chairman of the Senate Judiciary Committee in my
view is not to persuade but to attempt to ensure that the critical
issues involved in this nomination are laid squarely before my col-
leagues and the American people.

As I made clear when Senator Baker contacted me and when At-

torney General Meese came to see me prior to your selection, as I
told them privately, Judge, that as a matter of principle I contin-
ued to be deeply troubled by many of the things you had written. I
would have been less than honest then or now to pretend other-
wise.
Judge, assuming you mean what you have written, our differ-
ences are not personal, they relate to basic questions of principle. I
will question you in several areas to determine what our differ-
ences mean in terms of real cases with real people, with real win-
ners and real losers.

For example, my areas of concern touch the relationship of
geople of different races in our land; whether it was wrong for

tate courts to enforce covenants that prohibited black couples
from buying homes in white neighborhoods; whether the court was
wrong in not stopping the U.S. Congress from outlawing literacy
tests to protect voting rights; and whether in the future as similar
situations arise the Court will intervene to protect the rights of the
races in this land.

I also touch on the basic right of privacy, privacy in our mar-
riages and in raising our children; whether the government can
prohibit a child from going to a private school; whether the govern-
ment can prohibit parents from having their children taught a for-
eign language; whether anyone can be subjected to sterilization, be
it the government of Oklahoma attempting to forcibly sterilize a
thief or by a big business which forces a woman to choose between
her job and her right to bear children; or whether the government
can prohibit a married couple from using birth control; or whether
in the future as populations grow and explode, whether the govern-
ment can say, you may only have two children.

I also touch on the right of free expression, be it political--for
example, whether Martin Luther King could have been prohibited
from advocating violation of immoral segregation laws—or be it ar-
tistic; for example, can an American be denied the right to create
and enjoy literature, painting, sculpture, dance, music, and movies
of their choice.

I not only think it was wrong for some of these things to have
happened in our country—and they did—but it was also right for
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the Supreme Court, in my view, to have stepped in in many of the
cases that I made reference to without naming them when it did to
protect these rights of individuals against the majority.

From much of what I have read—and I honestly believe, Judge, I
think I have read everything that you have written, and you have
been very cooperative. We asked you to provide it and you have lit-
erally provided us hundreds of pages of written material. Based on
that material, we appear to disagree about whether the Supreme
Court was right or wrong in many of these cases. While there is
plenty of room for debate about these issues, each of us must take
a stand on whether or not we believe the Court was wrong in these
most critical decisions of our time.

I believe all Americans are born with certain inalienable rights.
As a child of God, I believe my rights are not derived from the Con-
stitution. My rights are not derived from any government. My
rights are not denied from any majority. My rights are because 1
exist. They were given to me and each of my fellow citizens by our
creator and they represent the essence of human dignity.

I agree with Justice Harlan, the most conservative jurist and
Justice of our era, who stated that the Constitution is, quote, “a
living thing” and that “its protections are enshrined in majestic
phrases like ‘equal protection under the law ’and ‘due process and
thus cannot be,” as he said, and I quote, “‘reduced to any formula,”
end of quote.

It is, as the great Chief Justice John Marshall said, and I quote,
“intended to endure for ages to come and consequently to be adopted
to the various crises of human affairs, only its great outlines
marked,” end of quote.

For the next 2 weeks or so, obviously only in your case, I hope,
Judge, for the next couple of days or so, my colleagues and I, your-
self and others, will be engaged in a historic discussion that could
affect the direction of our country. I think it would be a disservice
to the American people if we allowed that day to be clouded by
strident rhetoric from the far left or the far right.

Such inflammatory statements only distract from the central
focus of these hearings. For better than two decades you have been
a distinguished scholar, a man whose ideas have been debated in
many constitutional law classes in this country. In your writings
you have forthrightly stated your principles. To use your own
words in your published opening statement, which you have not
gi\_len,yet: “My philosophy of judging is neither liberal nor conserv-
ative.

When I have been asked—as I have been after having read your
writings this August—whether I thought you were a conservative
or a hiberal, my response was just as yours; I believe you are nei-
ther a conservative nor a liberal. You have a very precise, as I read
it, viewing of how to read the Constitution.

You have suggested equally forthrightly what we should examine
in reviewing your nomination when you said, and I am quoting
you: “You look for a track record, and that means you read any
article, any opinions they have written. There is no reason to be
upset about that,” end of quote.

! agree with you that there is a consistent thread that runs
through your writings. You said just 2 years ago that you, quote,
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“finally worked out a philosophy which is expressed pretty much
in that 1971 Indiana Law Journal piece,” end of quote. And your
most definitive writing to date has been, as I can read it, that
piece.

Later you added, “my views have remained about what they
were.”

In the end, whatever my reaction or anyone else’s reaction to
your record, the process of confirmation is best served if we hear
each other out and use this unique opportunity to educate our-
selves and the American people about your record and what it may
mean for the Supreme Court and for the future of this country that
we both love very much.

Onut of respect for you, out of the majesty of the Constitution and
the greatness of the American people it seems to me we who pre-
side in this hearing today owe no less.

Judge, I would now invite you, if’ you would like, to make any
opening statement for as long as you would like and then we will
begin with the questioning.

I thank you for your indulgence this morning in listening to ail
of us.

{Prepared statement follows:]
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OPENIKG STATEMENT

Judge Bork, I would like to welcome you to the Senate
Judiciary Committee.

We have heard much today about the Bicentennial of the
Constitution, but as you and I beth know, the convention in
Philadelphia was only one very important chapter in the history of
our people and in the evolution of our unique government.

From that day in Philadelphia, two centuries ago, down to
this day, the heart of the controversy over the Constitution has
been over a basic questicon that is certain to animate the debate
we commence in this Committee -- the tension between the rights of
the 1ndividual and the will of the majority.

A3 James Madison, the Father of the Constitution, said, "The
great objeet [of the Constitutlon was] to secure the public good
and private right against the danger of {the majority] faction,
and at the same time to preserve the spirit and the form of
popular goverpment.”

The seasons have turned to centuries and the document we
celebrate is now the world's oldest living Constitution; and for
200 years, each generation of Americans has been called to
nurture, defend and define it,

Senator Sam Ervin, our late colleague, wWas fond of quoting an
eloquent educator about the ties between the Magna Carta, the
English Petitlon of Right, the Declaration of Independence and
the United States Constitution -- "These are the great documents
of history. <Cut them, and they will bleed with the blood of those
who fashioned them and those who have nurtured them through the
succeeding generations.®

Each generation, in some sense, has been as much the author
of our Constitution as were the 39 men who affixed thear
signhatures to it, 200 years ago.

Indeed, two vears after 1its sighing, following a bitter
national debate over its ratification, at the insistence of the
people, the Constitution was profoundly ennobled by the addition
of what we call today the "Bill of Rights."

Before a hundred years had passed, a Civil War erupted over
the meaning of the Constitution and the Bill of Rights, a eivil
war which would answer Linceoln's gquestion, whether "any nation so
conceived and so dedlcated can long endure.™ Apnd from that Civil
War would emerge the Civil War amendments which would once and for
all settle the question of whether Mall men are created eqgual.?

Before another hundred years would pass, our own century
would be distinguished by hotly contested struggles to assimilate
into the very fabric of the Constitution the equal protection of
blacks, other minorities, and women. And as surely as those who
waged the Civil War, those who waged the struggle for civil rights
infused the Constitution with their vision.

The story of these struggles is at its heart the story of
what mskes Amerlca and her people the envy of the world -- in
each of these times the individual faced a recaleitrant
government, the individual won, his or her rights always
expanding.
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America is the promised land, because each generation
bequeathed to 1ts children a promise that it might not enjoy but
which 1t fully expected their offspring to fulfill.

S0 the werds, "all men are created equal,® took on a life of
their own, ultimately destined to end slavery and enfranchise
womeén, and the Words, "equal protection™ and "due process®
inevitably led to the end of "separate but equal,” ensuring that
the walls of segregation would crumble, whether at the lunch
counter or in the voting booth,.

And so0, faithful to that tradition, in the ebbing summer of
our Bicentennial, the Constitution must become more than the
objeet of celebratign -- it 1s once again to become the center of
a eritical national debate over what it is and what it must
become, especially on where the rights of the individual end and
the powers of the government begin,

And so let us make no mistake about the uhique importance of
this nomination, at this particular mcment in our history., For I
believe that a greater question transcends the issue of this
nomination. Will we retreat from our tradition of preogress, or
w1ll we go forward, ennoblang human rights and human dignity,
Which 1a the legacy of our tWwo-century Jlourney as a people.

So this {5 no ordinary nomination. In passing on this
nemination to the Supreme Court, we must also pass judgment on
whether the nominee's particular philosophy is an appropriate one
at this time in cur history.

And this is no crdinary nominee., Over more than a
quarter-century, Judge Bork has been recognized as a leading,
perhaps Lhe leading proponent of 2 provocative constitutional
philosophy. And thus, in a special way, a vote to confirm Judge
Bark requires an endorsement of his views as well,

Thus the Senate, in exereising its constitutigmnal role of
"advice and consent," has not only the right but the duty to weigh
philosophy as it reaches its own independent decision.
Essentially, the role of this Comm:ittee 15 to provide an
opportunity for advocates and opponents of the nomination te
present their views for consideration. Mest of all, it 1s an
opportunlty for the nominee to fully offer his views and for the
members teo question the nominee on those views.

My role as Chairman of the Judiciary Committee is not to
persuade, but to attempt to ensure that the critical issues
involved in this nomination are laid squarely befeore my cclleagues
and the American people.

As 1 made clear to the White House and the Attcorney Generzl
prior to your selection, and as I told you privately, Judge Bork,
as a matter of principle, I Wwas and continue to be deeply troubled
by some of your views. It would be less than honest, then or now,
to pretend otherwise. Judge, our differences are not personal --
they are over basic questions of principle.

I will question you in several areas toc determine what our
gdifferences mean in terms of real cases, with real people, with
real winners and losers. For example, they touch the relationship
among the people of different races in our land ==

whether it was Wrong for the state courts to enforce a
covenant that prohibited a black couple from buying a house
in a white neighborbood;

whether the United States Congress can stop the use of
literacy tests to protect voting rights;

And they touch the basic rights cf privacy in marriage and in
raising children --



101

whether the government can prohibit children from going to
private school;

whether the government can prohibit parenta from having thedr
children taught a foreign language;

whether anyone can be subjected to sterilization,

be it by the government of Oklahoma, attempting to forcibly
sterilize a thief, or by a big business which forces a woman
to choose between her job and her right to bear children;

whether the government can prohibit a married couple from
using birth control.

And they touch the right of free expresion --
Be it political:

For example, whether Martin Luther King can be prohibited
from adveocating the violation of immoral segregation laws;

or be it artistie:

For example, whether Americans can be denled the right to
create and enjoy literature, painting, sculpture, dance, the
movies and music of our cholce.

I not only think it was wrong for these things to happen ==
and they did happen here in America -- but it was rilght [or the
Supreme Court to step in when it did and protect these rights of
individuals against the majority.

Tou appear to disagree about what the Supreme Court did in
these cases, While there is plenty of room for debate about these
issues, each of us must take a stand on whether we believe the
Court was wrong in these most crucial declslons of our time,

I believe ell Americans are born with certain inalienable
rights. ds a child of God, my rights are not derived from the
majority, the state or the Constitution, but they were given to me
and to each of cur fellow citizens by the Creator and represent
the essence of human dignity.

1 agree with Justice Harlan, the most distinguished
conservative Justice of our ers, who stated that the Constitytion
is a "living thing.™ And that its protections are enshrined in
majestic phrases like "equal protection under the lew" and "due
process,” and thus cen not be, as he sald: "reduced to any
formula,."

It is, as the great Chiel Justice John Marshall aaig,
®inténded to endure for ages to come, and, consequently, to be
adapted to the various crises of humap affairs...only its great
cutlines..,.marked."

For the next two weeks or so, my colleagues and I, yourselfl
and others, will be engaged 4in an historic debate that could
affect the direction of our country, and it would be a disservice
to the American people if we 2llowed that debate to be clouded by
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the strident rhetoric of the far right or the far left., Such
inflammatory statements only detract from the central focus of
these hearings.

For better than two decades, you have been a distinguished
scholar, a man whose ideas have been debated in many
constitutional law classes in this country. In your writings, you
have forthrightly stated ycur principles. In your own words, you
have said, "My philosophy eof judging is neither liberal or
conservative."

And you have suggested, equally forthrightly, what we should
examine in reviewing a judicial pomination, When you said, "You
look for a track record, and that means that you read any articles
they've written, any opinions they've written....There's no reascon
to be upset about [thatl."

I agree with you that there is a consistent thread throughout
your Writipgs.

You said just twWwo years age that you "finally wWorked out a
philosophy which is expressed pretty much im that 1971 Indiana Law
Journal plece®™ -- your most definitive writing to date -- and
later added "my views have remalned about what they were."

In the end, whatever my reaction or anyone's reaction to your
record, the process of confirmation is best served if we hear each
other out and vse this unique opportunity to educate ourselves and
the American people about your record and what it may mean to the
Supreme Court and to the future of this country we both love. Our
respect for you, the majesty of our Constitulilon and the greatness
of the American people require no less.



OPENING STATEMENT OF ROBERT H. BORK, TO BE ASSOCIATE
JUSTICE OF THE U.S. SUPREME COURT

Judge Bork. Mr. Chairman, thank you very much, and distin-
guished members of the Judiciary Committee.

I would like first to introduce my family if I may.

The CnairMaN. Please. I apologize. I had an opportunity to meet
them and the hearing has been going on so long I failed to mention
that. Please do.

Judge Borx. Well, one person I cannot introduce to you is my
mother, Mrs. Elizabeth Bork, who is, I am confident, watching on
television. My wife, Mary Ellen Bork, in the gray suit; my daugh-
ter, Ellen Bork in the burgundy, my son Charles, and my son
Robert, Jr. And as Senator Hatch mentioned, Mrs. Potter Stewart,
who is a neighbor of ours, is with us today.

The CHairManN. Welcome all. Thank you for being here.

Judge Bogrk. I want to begin by thanking the President for plac-
ing my name in nomination for this most important position. I am
flattered and humbled to have been selected. If confirmed, I assure
the Senate that I will approach the enormous task energetically
and enthusiastically and will endeavor to the best of my ability to
live up to the confidence placed in me.

I also want to thank President Ford and Senators Dole and Dan-
forth and Congressman Fish for their warm remarks in introduc-
ing me to the Senate and to this committee,

As you have said, quite correctly, Mr. Chairman, and as others
have said here today, this is in large measure a discusston of judi-
cial philosophy, and 1 want to make a few remarks at the outset on
that subject of central interest.

That is, my understanding of how a judge should go about his or
her work. That may also be described as my philosophy of the role
of a judge in a constitutional democracy.

The judge’s authority derives entirely from the fact that he is ap-
plying the law and not his personal values. That is why the Ameri-
can public accepts the decisions of its courts, accepts even decisions
that nullify the laws a majority of the electorate or of their repre-
sentatives voted for.

The judge, to deserve that trust and that authority, must be
every bit as governed by law as is the Congress, the President, the
State Governors and legislatures, and the American people. No
one, including a judge, can be above the law. Only in that way will
justice be done and the freedom of Americans assured.

How should a judge go about finding the law? The only legiti-
mate way, in my opinion, is by attempting to discern what those
who made the law intended. The intentions of the lawmakers

overn whether the lawmakers are the Congress of the United
tates enacting a statute or whether they are those who ratified
our Constitution and its various amendments.

(103)
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Where the words are precise and the facts simple, that is a rela-
tively easy task. Where the words are general, as is the case with
some of the most profound protections of our liberties—in the Bill
of Rights and in the Civil War Amendments—the task is far more
complex. It is to find the principle or value that was intended to be
protected and to see that it is protected,

As 1 wrote in an opinion for our court, the judge’'s responsibility
“is to discern how the framers’ values, defined in the context of the
world they knew, apply in the world we know.”

If a judge abandons intention as his guide, there is no law avail-
able to him and he begins to legislate a social agenda for the Amer-
ican people. That goes well beyond his legitimate power.

He or she then diminishes liberty instead of enhancing it. That is
why 1 agree with Judge Learned Hand, one of the great jurists in
our history, when he wrote that the judge's “authority and his im-
munity depend upon the assumption that he speaks with the
mouths of others: the momentum of his utterances must be greater
than any which his personal reputation and character can com-
mand if it is to do the work assigned to it—if it is to stand against
the passionate resentments arising out of the interests he must
frustrate.” To state that another way, the judge must speak with
the authority of the past and yet accommodate that past to the
present.

The past, however, includes not only the intentions of those who
first made the law, it also includes those past judges who interpret-
ed it and applied it in prior cases. That is why a judge must have
great respect for precedent. It is one thing as a legal theorist to
criticize the reasoning of a prior decision, even to criticize it severe-
ly, as I have done. It is another and more serious thing altogether
for a judge to ignore or overturn a prior decision. That requires
much careful thought.

Times come, of course, when even a venerable precedent can and
should be overruled. The primary example of a proper overruling is
Brown v. Board of Education, the case which outlawed racial segre-
gation accomplished by government action. Brown overturned the
rule of separate but equal laid down 58 years before in Plessy v.
Ferguson. Yet Brown, delivered with the authority of a unanimous
Court, was clearly correct and represents perhaps the greatest
moral achievement of our constitutional law.

Nevertheless, cverruling should be done sparingly and cautious-
ly. Respect for precedent is a part of the great tradition of our law,
just as is fidelity to the intent of those who ratified the Constitu-
tion and enacted our statutes. That does not mean that constitu-
tional law is static. It will evolve as judges modify doctrine to meet
new circumstances and new technologies. Thus, today we apply the
first amendment’'s guarantee of the freedom of the press to radio
and television, and we apply to electronic surveillance the fourth
amendment’s guarantee of privacy for the individual against un-
reasonable searches of his or her home,

I can put the matter no better than I did in an opinion on my
present court. Speaking of the judge’s duty, I wrote: “The impor-
tant thing. the ultimate consideration, is the constitutional free-
dom that 1s given into our keeping. A judge who refuses to see new
threats to an established constitutional value and hence provides a
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crabbed interpretation that robs a provision of its full, fair and rea-
sonable meaning, fails in his judicial duty. That duty, I repeat, is to
ensure that the powers and freedoms the framers specified are
made effective in today’s circumstances.”

But I should add to that passage that when a judge goes beyond
this and reads entirely new values into the Constitution, values the
framers and the ratifiers did not put there, he deprives the people
of their liberty. That liberty, which the Constitution clearly envi-
sions, is the liberty of the people to set their own social agenda
through the processes of democracy.

Conservatwe judges frustrated that process in the mid- 1930’s by
using the concept they had invented, the 14th amendment’s sup-
posed guarantee of a liberty of contract, to strike down laws de-
signed to protect workers and labor unions. That was wrong then
and it would be wrong now.

My philosophy of judging, Mr, Chairman, as you pointed out, is
neither liberal nor conservative. It is simply a philosophy of judg-
ing which gives the Constitution a full and fair interpretation but,
where the Constitution is silent, leaves the policy struggles to the
Congress, the President, the legislatures and executives of the 50
States, and to the American people.

I welcome this opportunity to come before the committee and
answer whatever questions the members may have. I am quite will-
ing to discuss with you my judicial philosophy and the approach I
take to deciding cases. I cannot, of course, commit myself as to how
I might vote on any particular case and I know you would not wish
me to do that.

I note in closing, though it has been mentioned by President
Ford, that 1 have been fortunate to have a rich variety of experi-
ence in my professional career in the major areas of private prac-
tice, the academic world, government experience, and the judiciary.
I have been an associate junior partner and senior partner in one
of the nation’s major law firms. I have been a professor at the Yale
Law School, holding two named chairs, as Chancellor Kent Profes-
sor, once held by William Howard Taft, and as the first Alexander
M. Bickel Professor of Public Law.

For almost 4 years I served as Solicitor General of the United
States, in which capacity I submitted hundreds of briefs and per-
sonally argued about 35 cases before the Supreme Court of the
United States.

Finally, for the past 5%z years 1 have been a judge in the U.S.
Court of Appeals for the District of Columbia Circuit, where I have
written, according to my count—counts have varied here this
morning—about 150 opinions, and participated in over 400 deci-
sions. I have a record in each of these areas of the law and it is for
this committee and the Senate to judge that record.

1 will be happy to answer the committee’s questions.

[The statement of Judge Bork follows:]
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STATEMENT OF ROBERT H. BORK

I want to begin by thanking the President for placing my
name in nomination for thils extremely lmportant position. 1 am
both flattered and humbled to have been selected. If
confirmed, I assure the Senate that I will approach the
enormous task shead energetically and enthusiastically and will
endeavor to the best of my abllity to live up to the confidence
placed in me.

I also want to thank President Ford and Senators Dole and
Danforth and Congressman Fish for their warm remarks in
introducing me to the Senate and this Committee.

I would like to add a few remarks at the outset on a
subject of central interest in thig hearing: =y understanding
of how a judge should go about hls or her work. That nay-alao
be described as my philosophy of the role of the judge in a
constitutional democracy.

The judge's authority derives entlirely from the fact that
he is applying the law and not his own personal values. That
is why the Americen public accepts the decisions of its courts,
accepts even decisions that nullify laws a majority of the
electorate or of thelr representatives voted for. The judge,
to degserve that trust and authority, must be every bit as
governed by law as is Congress, the President, the state

governors and legislatures, and the American people. No one,



including the judge, can be above the lav. Only in that wvay
will justice be done and the freedoms of Americans assured.

How should a judge go about finding the law? The only
legitimate vay is by attempting to discern what those who made
the lav intended. 'The intentions of the lawmakers govern,
vhether the lawmakers are the Congress of the United States
anscting a statute or thosa vho ratified our Constitution and
its various amendments. Where the words are precise and the
facts simple that is & relatively easy task. Where the vords
are general, as is the case with gome of the moat profound
protections of our liberties in the Bill of Rights and the
Civil War amendoents, the tagk is far more complex -~ it is to
find the principle or value that was intended to be protected
and see that it is protected. As I wrote in an opinion, the
Judge's reasponsibility "ie to discern how the framers' values,
defined in the context of the world they knew, apply in the
vorld we know."

If & judge abandons intention as his guide, there 1s no law
available to him and he begins to legislate a social ;genda for
the American people. That goes well beyond his legitimate
authority. He or she diminishes liberty instead of enhancing
ic,

That is wvhy I agree with Judge Learned Hand, one of the
great jurists in our history. He wrote that the judge's
Y"suthority and his immunity depend upon the assumption that he
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speaks with the mouth of others: the momentum of his
utterances must be greater than any which his personal
reputation and charecter can command, 1f it is to do the work
aseigned to it -~ Lif it {s to stand ageinst the passfonate
resentments arising out of the interests he must frustrate."
To state that another way, the judge muat speak with the
authority of the past and yet accommodate that past to the
present.

The past, however, includes not only the intentions of
those vho first made the law, it also includes those past
Judges who interpreted and applied it in prior cases. That ts
why a Judge must give great respect to precedent. It is one
thing as a legal theorist to criticize the reasoning of a prior
decision, even to criticize it severely, as I have done. It {s
another and more serious thing altogether for a judge to ignore
or overturn a prior decision. That requires much careful
thought.

Times come, of course, vhen even a venerable precedent can
and should be overruled. The primaery example of a proper

overruling is Brown v. Board of Education, the case which

outlawed racial segregation accomplished by government aection.
Brown overturned the rule of eeparate but equal laid down 38
years before in Flessy v. Ferguson. Yet Brown, delivered with
the authority of a unanimous court, was clearly correct and
represents perhaps the greatest moral achievement of our

constitutional law.
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Revertheless, overruling should be done sparingly and
cautiously. Respect for precedent iz part of the great
tradition of ocur law, just as 1s fidelity tc the intent of
those who ratified the Constitution and enacted our gtatutes.

That does not mean that constitutional law is static. It
will svolve as judges modify doctrine to meet new circumstances
and new technologies. Thus, today we apply the first
amendment 's guarantee of the freedom of the press to radio and
talevision and we apply to electronic survelllance the fourth
amendment 's guarantee of privacy for the individual against
unreasonable searches of his or her home.

I can put the matter no better than I did in an opinion on
ay present court., Speaking of the judge's duty, I said:

The important thing, the ultimate

consideration, is the constitutional freedom

that is given into our keeping. A judge who

refuses to see new threats to an established

constitutional value, and hence provides a

crabbed interpretation that robs a provision

of its full, fair and reasoneble meaning,

fails in his judicial duty. That duty, I

repeat, Is to ensure that the powers and

freedoms the framers specified are made

effective in today's circumstances.
But I must add that when @ judge goes beyond this and reads
entirely new values Into the Constitution, values the framers
and ratifiers did mot put there, he deprives the people of
their liberty. That liberty, which the Constitution clearly
envigions, 1s the liberty of the people to pet their own soctal

agenda through the processes of democracy. Conservative judges
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frustrated that process in the m1d-1930's, by using the
fourteenth amendment's supposed guarantee of a liberty of
contract to strike down laws designed to protect workers and
labor unions. That was wrong then and it would be wrong now.

My philogophy of judging is neither liberal nor
congservative. It is simply a philosophy of judging which gives
the Constitution a full and fair interpretation but, where the
Constitution ie silent, leaves the policy atruggles to
Congress, the President, the legislatures and executives of the
fifty states, and to the American peaople.

I welcome this opportunity to come before the Committee and
ansver whatever questions the menmbers may have. I am quite
willing to discuss with you my judicial philosophy and the
approach I take to deciding ceses with this Committee. I
cennot, of course, commit myself as to how I might vote on any
particular case and I know you would not wigsh me to do that.

Let me note in closing that I sit here today as one who has
been fortunate to have enjoyed in my professicnal career e rich
experience in four major areas of the law: private practice;
the academic world; government experience; and the judiciary.

I have bean an associate, junior partner, and senior partner in
one of the nation’s major law firms. I have been a professor
of law at Yale University, holding two named chairs, as
Chancellor Kent Professor, once held by William Howard Taft,
and as the first Alexander M. Bickel Professor of Public Law.
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For alwoet four years I served as Solicitor General of the
United States, in which capacity I argued about 35 casee before
the Supreme Court of the United States. Finally, for the past
five and one-half years 1 have been a judge on the United
States Court of Appeals for the District of Columbia Circuit,
wvhere I have written cover 150 opinions and participated in over
400 decisions. I have a racord in each of these areas of the
law and it is for this Committee and the Senate to judge that
record.

1 will be happy to answer the Committee's questions.
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The CHAIRMAN. Thank you very much, Judge.

Let me suggest to my colleagues that so people can plan when
they will be questioning, we would have this first round of ques-
tioning at 30 minutes apiece and we would go in the same order as
with the opening statements, and then make a judgment as we go,
Judge, as to—we should have a break somewhere in here, and after
several rounds we will break briefly to give everyone an opportuni-
ty to stretch their legs, and if at any point you would like to break,
you let me know.

Judge Bork. Thank you, Mr. Chairman.

The CHalrRMAN. Let me begin. I want to begin to try to under-
stand better and lay out your record in this round of questioning
that I have. I want to talk a little bit about what you have said and
what you believe about the role of the courts and what that role is
in society, and as you said, your judicial philosophy.

Judge Bork, I am sure you know the one question to be raised in
these hearings is whether or not you are going to vote to overturn
Supreme Court decisions, which is obviously your right as a Su-
preme Court Justice, if you are confirmed.

In 1981 in testunony before the Congress, you said ‘“there are
dozens of cases” in which the Supreme Court made a wrong deci-
sion. This January, in remarks before the Federalist Society, you
implied that you would have no problem in overruling decisions
based on a philosophy or a rationale that you rejected.

In an interview with the District Lawyer magazine in 1985, you
were asked if you could identify cases that you think should be re-
considered. You said, and I again quote, “Yes, I can but I won't.”

Would you be willing for this committee to identify the “dozens
of cases” that you think should be reconsidered?

Judge Borx. Mr. Chairman, to do¢ that I am afraid I would have
tﬁ go out and start back through the casebooks again to pick out
the ones.

I do not know how many should be reconsidered. I can discuss
vtlrllth you the grounds upon, the way in which I would reconsider
them.

Let me mention that Federalist Society talk which was given
from scribbled notes. 1 had some notes, but I scribbled something in
the margin which I got up and said in response to another speaker.
It was that a non-criginalist decision—by which I mean a decision
which does not relate to a principle or value the ratifiers enacted
in the Constitution—could be overruled.

If you look at the next paragraph of that talk, which was a writ-
ten out part and not the extemporized part, it contradicts that
statement. The very next paragraph states that the enormous ex-
pansion of the commerce power, Congress power under the com-
merce clause of the Constitution, is settled, and it is simply too late
to go back and reconsider that, even though it appears to be much
broader than anything the framers or the ratifiers intended.

So there is, in fact, a recognition on my part that stare decisis or
the theory of precedent is important. In fact, I would say to you
that anybody who believes in original intention as the means of in-
terpreting the Constitution has to have a theory of precedent, be-
cause this Nation has grown in ways that do not comport with the
intentions of the people who wrote the Constitution—the commerce
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clause is one example—and it is simply too late to go back and tear
that up.

I cite to you the Legal Tender cases. These are extreme examples
admittedly. Scholarship suggests that the framers intended to pro-
hibit paper money. Any judge who today thought he would go back
to the original intent really ought to be accompanied by a guardian
rather than be sitting on a bench.

The CHamrMan. I could not agree with you more, Judge, but
when you and I had our brief discussion a month cr so ago, a simi-
lar question was raised by me or by you—I cannot recall who—and
you pointed out that you cite the commerce clause and the legal
tender decisions as examples.

Can you give us any other examples of the numerous decisions
you have criticized that might fall in that category of being settled
doctrine now and would cause such upheaval to change? Because
you know there have been many decisions you have criticized that
have been decided from 1942 on after the commerce clause.

Judge Bork. I can, Senator. I think maybe it would be easier—I
have criticized some. Let me say this: ] am a judge and I am acute-
ly aware that my authority, unlike yours, arises only if I can ex-
plain why what I am doing is rooted in the Constitution or in a
statute. The cases I criticized, and I have criticized a lot in my
time, but then law is an intellectual enterprise and it grows from
argument back and forth and criticism, strong criticism.

The CHAIRMAN. I am not criticizing your right to criticize.

Judge Bork. All right. 1 criticized these cases on the basis of the
reasoning or lack of reasoning that the courts offered. For example,
the case that has come up and was mentioned, I think, in your
opening statement, Shelley v. Kraemer. Shelley v. Kraemer was a
case decided under the 14th amendment. The 14th amendment, as
we all know, applies only when government acts, when government
coerces and denies equal protection of the laws or due process.

That was a racial covenant, restrictive racial covenant case, and
the Court held that when a State court enforced that contract, that
was action by the government; and, hence, the 14th amendment ap-
plied to private action.

I have never been for racially restrictive covenants. I argued in
the Supreme Court that racially discriminatory private contracts
were covered by Section 1981, a famous post-Civil War enactment,
and outlawed as such by that statute. That was Runyon v.
McCrary.

The CHAIRMAN. What year was the statute, Judge? Do you know?

Judge Bork. No, I do not offhand.

The CaairMAN. Did it ante-date the Shelley case?

Judge Bork. Oh, yes. But it just had not been applied. It was a
post-Civil War statute.

The difficulty with Shelley was not that it struck down a racial
covenant, which I would be delighted to see happen, but that it
adopted a principle which, if generally adopted, would turn almost
all private action into action to be judged by the Constitution.

Let me give you an example. If people at a dinner party get into
a political argument, and the guest refuses to leave when asked to
do so by the host, and finally the host calls the police to have the
unwanted guest ejected, under Shelley v. Kraemer that would
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become State action, and the guest could raise the first amend-
ment. His first amendment rights would have been violated be-
cause a private person got sick of his political diatribe and asked
him to leave and the police assisted him.

In that way, any contract action, any tort action, any kind of
action can be turned into a constitutional case. Now, I am not
alone in criticizing Shelley v. Kraemer. I think I have here Profes-
sor Herbert Wechsler who has criticized it. Professor Tribe has said
that, “[tJo contemporary commentators . . . Shelley and [another
case] appear ag highly controversial decisions. In neither case, the
critical consensus has it, is the Court’s finding of State action [Gov-
ernment coercion] supported by any reasoning which would suggest
that the ‘State action’ [doctrine] is a meaningful requirement
rather than an empty formality.”

There have been some suggestions that my constitutional philos-
ophy or my reasoning about these cases is in some sense eccentric.
It is not in the least bit. All of these cases have been criticized. In
fact, Shelley v. Kraemer has never been applied again. It has had
no generative force. It has not proved to be a precedent. As such, it
is not a case to be reconsidered. It did what it did; it adopted a
principle which the Court has never adopted again. And while I
criticized the case at the time, it is not a case worth reconsidering.

The CHAIrRMAN. Well, let’s talk about another case. Let’s talk
about the Griswold case. Now, while you were living in Connecti-
cut, that State had a law—I know you know this, but for the
record—that it made it a crime for anyone, even a married couple,
to use birth control. You indicated that you thought that law was
“nutty,” to use your words and I quite agree. Nevertheless, Con-
necticut, under that “nutty” law, prosecuted and convicted a doctor
and the case finally reached the Supreme Court.

The Court said that the law violated a married couple’s constitu-
tional right to privacy. You criticized this opinion in numerous ar-
ticles and speeches, beginning in 1971 and as recently as July 26th
of this year. In your 1971 article, “Neutral Principles and Some
First Amendment Problems,” you said that the right of married
couples to have sexual relations without fear of unwanted children
is no more worthy of constitutional protection by the courts than
the right of public utilities to be free of pollution control laws.

You argued that the utility company’s right or gratification, I
think you referred to it, to make money and the married couple’s
right or gratification to have sexual relations without fear of un-
wanted children, as “the cases are identical.” Now, I am trying to
understand this. It appears to me that you are saying that the gov-
ernment has as much right to control a married couple’s decision
about choosing to have a child or not, as that government has a
right to control the public utility’s right to pollute the air. Am I
misstating your rationale here?

Judge Bork. With due respect, Mr. Chairman, I think you are. I
was making the point that where the Constitution does not speak—
there is no provision in the Constitution that applies to the case—
then a judge may not say, I place a higher value upon a marital
relationship than I do upon an economic freedom. Only if the Con-
stitution gives him some reasoning. Once the judge begins to say
economic rights are more important than marital rights or vice
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versa, and if there is nothing in the Constitution, the judge is en-
forcing his own moral values, which I have objected to. Now, on the
Griswold case itself——

The CrailrMAN. Can we stick with that point a minute to make
sure I understand it?

Judge Bork. Sure.

The CualRMaN. So that you suggest that unless the Constitution,
I believe in the past you used the phrase, textually identifies, a
value that is worthy of being protected, then competing values in
society, the competing value of a public utility, in the example you
used, to go out and make money—that economic right has no more
or less constitutional protection than the right of a married couple
to use or not use birth control in their bedroom. Is that what you
are saying?

Judge Bork. No, I am not entirely, but I will straighten it out. I
was objecting to the way Justice Douglas, in that opinion, Griswold
v. Connecticutf, derived this right. It may be possible to derive an
objection to an anti-contraceptive statute in some other way. I do
not know.

But starting from the assumption, which is an assumption for
purposes of my argument, not a proven fact, starting from the as-
sumption that there is nothing in the Constitution, in any legiti-
mate method of constitutional reasoning about either subject, all [
am saying is that the judge has no way to prefer one to the other
and the matter should be left to the legislatures who will then
dec}ilde which competing gratification, or freedom, should be placed
higher.

The CrairMaN, Then I think I do understand it, that is, that the
economic gratification of a utility company is as worthy of as much
protection as the sexual gratification of a married couple, because
neither is mentioned in the Constitution.

Judge Borx. All that means is that the judge may not choose.

The CaHalRMAN. Who does?

Judge Bork. The legislature.

The CaairMaN. Well, that is my point, so it is not a constitution-
al right. T am not trying to be picky here. Clearly, I do not want to
get into a debate with a professor, but it seems to me that what
you are saying is what I said and that is, that the Constitution—if
it were a constitutional right, if the Constitution said anywhere in
it, in your view, that a married couple’s right to engage in the deci-
sicn of having a child or not having a child was a constitutionally-
protected right of privacy, then you would rule that that right
exists. You would not leave it to a legislative body no matter what
they did.

Judge Borxk. That is right.

The CuairMan. But you argue, as I understand it, that no such
right exists.

Judge Borxk. No, Senator, that is what I tried to clarify. I argued
that the way in which this unstructured, undefined right of privacy
that Justice Douglas elaborated, that the way he did it did not
prove its existence.

The CHairMAN. You have been a professor now for years and
years, everybody has pointed out and 1 have observed, you are one
of the most well-read and scholarly people to come before this com-
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mittee. In all your short life, have you come up with any other way
to protect a married couple, under the Constitution, against an
action by a government telling them what they can or cannot do
about birth control in their bedroom? Is there any constitutional
right, anywhere in the Constitution?

Judge Bork. I have never engaged in that exercise. What I was
doing was criticizing a doctrine the Supreme Court was creating
which was capable of being applied in unknown ways in the future,
in unprincipled ways. Let me say something about Griswold v. Con-
necticut. Connecticut never tried to prosecute any married couple
for the use of contraceptives. That statute was used entirely
through an aiding and abetting clause in the general criminal code
to prosecute birth control clinics that advertised. That is what it
was about.

The CHAaIRMAN. But, in fact, they did prosecute a doctor, didn’t
they, for giving advice?

Judge Bork. Well, I was at Yale when that case was framed by
Yale professors. That was not a case of Connecticut going out and
doing anything. What happened was some Yale professors sued to
have that—because they like this kind of litigation—to have that
gtatute declared unconstitutional. It got up to the Supreme Court
under the name of Poe v. Ullman. The Supreme Court refused to
take the case because there was no showing that anybody ever got
prosecuted.

They went back down and engaged in enormous efforts to get
somebody prosecuted and the thing was really a test case on an ab-
stract principle, I must say.

The CHAIRMAN. Well, let me say it another way then, without
doing it in case. Does a State legislative body, or any legislative
body, have a right to pass a law telling a married couple, or anyone
else, that behind—let’s stick with the married couple for a -
minute—behind their bedroom door, telling them they can or
cannot use birth control? Does the majority have the right to tell a
couple that they cannot use birth control?

Judge Bork. There is always a rationality standard in the law,
Senator. I do not know what rationale the State would offer or
what challenge the married couple would make. I have never decid-
ed that case, If it ever comes before me, I will have to decide it. All
I have done was point out that the right of privacy, as defined or
undefined by Justice Douglas, was a free-floating right that was
not derived in a principled fashion from constitutional materials.
That is all I have done.

The CHaIRMAN. Judge, I agree with the rationale offered in the
case. Let me just read it to you and it went like this. I happen to
agree with it. It said, in part, “would we allow the police to search
the sacred precincts of marital bedrooms for tellfale signs of con-
traceptives? The very idea is repulsive to the notions of privacy
surrounding the marriage relationship. We deal with the right of
privacy older than the Bill of Rights. Marriage is a coming togeth-
er for better or worse, hopefully enduring, and intimate to the
degree of being sacred. The association promotes a way of life, not
causes, A harmony of living, not political face. A bilateral loyalty,
not a commercial or social projects.”
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Obviously, that Justice believes that the Constitution protects
married couples, anyone.

Judge Bork. I could agree with almost every—I think I could
agree with every word you read but that is not, with respect, Mr.
Chairman, the rationale of the case. That is the rhetoric at the end
of the case. What I objected to was the way in which this right of
privacy was created and that was simply this. Justice Douglas ob-
served, quite correctly, that a number of provisions of the Bill of
Rights protect aspects of privacy and indeed they do and indeed
they should.

But he went on from there to say that since a number of the pro-
visions did that and since they had emanations, by which I think
he meant buffer zones to protect the basic right, he would find a
penumbra which created a new right of privacy that existed where
no provision of the Constitution applied, so that he——

The CualzManN. What about the ninth amendment?

Judge Bork. Wait, let me finish with Justice Douglas.

The CHarMAN. All right.

Judge Bork. He did not rest on the ninth amendment. That was
Justice Goldberg.

The CHAIRMAN. Right. That is what I was talking about.

Judge Bork. Yes. And I want to discuss first Justice Douglas and
then I would be glad to discuss Justice Goldberg.

The CaarMaAN. OK.

Judge Bork. Now you see, in that way, he could have observed,
equally well, the various provisions of the Constitution protect indi-
vidual freedom and therefore, generalized a general right of free-
dom that would apply where no provision of the Constitution did.
That is exactly what Justice Hugo Black criticized in dissent in
that case, in some heated terms—and Justice Potter Stewart also
dissented in that case.

So, in observing that Griswold v. Connecticut does not sustain its
burden, the judge's burden of showing that the right comes from
constitutional materials, I am by no means alone. A lot of people,
including Justices, have criticized that decision.

The CaHamrMaN. I am not suggesting whether you are alone or in
the majority. I am just trying to find out where you are. As I hear
you, you do not believe that there is a general right of privacy that
15 in the Constitution.

Judge Bork. Not one derived in that fashion. There may be other
arguments and I do not want to pass upon those.

The CHamMaN. Have you ever thought of any? Have you ever
written about any?

Judge Bogrk. Yes, as a matter of fact, Senator, I taught a seminar
with Professor Bickel starting in about 1963 or 1964. We taught a
seminar called Constitutional Theory. I was then all in favor of
Griswold v. Connecticut. 1 thought that was a great way to reason.
I tried to build a course around that, only I said: we can call it a
general right of freedom, and let’s then take the various provigions
of the Constitution, treat them the way a lawyer treats common
law cases, extract a more general principle and apply that.

1 did that for about 6 or 7 years, and Bickel fought me every step
of the way; said it was not possible. At the end of 6 or 7 years, I
decided he was right.



118

The CaarMAN. Judge, let’s go on. There have been a number of
cases that flow from the progeny of the Griswold case, all relying
on Griswold, the majority view, with different rationales offered,
that there 1s a right of privacy in the Constitution, a general right
of privacy, a right of privacy derived from the due process, from
the 14th amendment, a right of privacy, to use the Douglas word—
the penumbra, which you criticize, and a right Goldberg suggested
in the Griswold case, from the ninth amendment. It seems to me, if
you cannot find a rationale for the decision of the Griswold case,
then all the succeeding cases are up for grabs.

Judge Bork. I have never tried to find a rationale and I have not
been offered one. Maybe somebody would offer me one. I do not
know if the other cases are up for grabs or not.

The CHAIRMAN. Wouldn't they have to be if they are based on
the same rationale?

Judge Bork. Well, it may be that—I have written that some of

these cases were wrongly decided, in my opinion. For some of them
I can think of rationales that would make them correctly decided
. but wrongly reasoned. There may be other ways, that a generalized
and undefined right of privacy—one of the problems with the right
of privacy, as Justice Douglas defined it, or did not define it, is not
simply that it comes out of nowhere, that it does not have any root-
ing in the Constitution, it is also that he does not give it any con-
tours, so¢ you do not know what it is going to mean from case to
case.
The CHaIRMAN. Let's talk about another basic right, at least I
think a basic right, the right not to be sterilized by the govern-
ment. The Supreme Court addressed that right in the famous case,
Skinner v. Oklahoma. Under Oklahoma law, someone convicted of
certain crimes faced mandatory sterilization. In 1942, Mr. Skinner
had been convicted of his third offense and therefore, faced sterili-
zation, brought his case to the Supreme Court. The Court said that
the State of Oklahoma could not sterilize him. Let me read some-
thing from the Court’s opinion.

“We are dealing with legislation which involves one of the basic
civil rights of man. Marriage and procreation are fundamental to
the very existence and survival of a race. There is no redemption
for the individual whom the law touches. Any experiment which
the State conducts is to his irreparable injury. He is forever de-
prived of a basic liberty.”

Judge, you said that Supreme Court decision is improper and in-
tellectually empty. I would like to ask you, do you think that there
is a basic right, under the Constitution, not to forcibly sterilized by
the State?

Judge Bork. There may well be, but not on the grounds stated
there. I hate to keep saying this, Mr. Chairman, much of my objec-
tion is to the way some members of the Court, not always the
whole Court, has gone about deriving these things. In Skinner v.
Oklahoma, I think it might have been better to say that the statute
does not have a reasonable basis because there is no scientific evi-
dence upon which to rest the thought that criminality—that was,
not then, I do not know anything about the state of scientific evi-
dence now—that criminality is really genetically carried.

The CHAIRMAN. But if there was, they would be able to sterilize?
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Judge Bork. Well, I do not know. The second thing about that
statute, in this case, is that Justice Douglas did say something
which is quite correct and he did not need to talk about procrea-
tion and fundamental rights to do it. That is, he noted that the
statute made distinctions, for example, between a robber and an
embezzler. The embezzler was not subject to this kind of thing.

Had he gone on and pointed out that those distinctions really
gterilized, in effect, blue collar criminals and exempted white collar
criminals, and indeed, appeared to have some taint of a racial basis
to it, he could have arrived at the same decision in what 1 would
take to be a more legitimate fashion.

The Craamman. I thought that under the equal protection clause,
that was the essence of it and you have written—I may be mistak-
en—] thought you had written that there is no basis under the
equal protection clause for having arrived at that conclusion.

Judge Borg. Not the way he did it. What the Court was doing
with the equal protection clause for many years, and to which I ob-
jected more generally in this article, is that they would decide
whether a whole group was in or out and then they would decide
what level of scrutiny they would give to the statute to see whether
it was constitutional or not.

I think that derives—and I hate to get into a technical Gues-
tion—but I think it derives from a footnote in the Carolene Prod-
ucts case, in which they were supposed to look at groups, as such.
It would be much better if instead of taking groups as such and
saying this group is in, that group is out, if they merely used a rea-
sonable basig test and asked whether the law had a reasonable
basis. I think the statute, in Skinner v. Oklahoma, the sterilization
statute, would have failed under a reasonable basis test.

The CHAIRMAN. So you have to find a reasonable basis. If there is
one, you could sterilize. If there is not one, you cannot. It seems to
me that it comes down to a basic difference. You do not believe the
Constitution recognizes what I consider to be a basic liberty, a basic
liberty not to be sterilized.

Judge Bogk. I agree that that is a basic liberty, and I agree that
family life is a basic liberty and so forth. But the fact is we know
thellt legislatures can, constitutionally, regulate some aspects of sex-
uality.

The CHAIRMAN. True.

Judge Bork. We know that legislatures do and can constitution-
ally regulate some aspects of family life. There is no question, I
think, that these things are subject to some regulation. We have
divorce laws, custody laws, child beating laws and so forth. The
question always becomes, under the equal protection clause, has
the legislature a reasonable basis for the kind of thing it does here.

The sterilization law would probably require an enormous or per-
haps impossible degree of justification.

The CuairMaN. I hope so.

Judge, my time ig about up, but with regard to the Griswold
case, you are guoted in 1985—you were a judge at this time, al-
though this statement was not made in your judicial capacity—as
saying, “I don't think there is a supportable method of constitu-
tional reasoning underlying the Griswold decision.”
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So obviously, you thought about it, and you at least at that point
concluded you could not find cone.

It seems to me, Judge—and as I said, there are many more cases
I would Iike to talk to you about, and I appreciate you engaging in
this dialogue—that you say that a State can impact upon marital
relations and can impact upon certain other relations, and it seems
to me that there are certain basic rights that they cannot touch.
And what you seem to be saying to me is that a gtate legislature
can theoretically, at least, pass a law sterilizing, and we will see
what the courts say. It is not an automatic, it is not basic. Right
now, if any State legislature in the country asked counsel for the
legislature, “Could we pass a law, sterilizing?”’ I suspect the imme-
diate response from counsel would be, “No, you cannot do that”—
not. only politically, but constitutionally.

Have any State legislative bodies said, “Can we decide on wheth-
er or not someone can or cannot use contraceptives,” not any rea-
sonable basis, I imagine all counsel would say “No” flatly; cannot
even get into that area.

And it seems to me iw;ou are not saying that. You are saying that
it is possible that can happen, and in Griswold you are saying that
there is no principle upon which they could reach the result—not
the rationale, you say; you say the result.

Judge Bork. Well, I think I was talking about the principle un-
derlying;hat one. But I should say——

The CuarmMaN. Well, wait, let me stop you there, Judge, because
I want to make sure I understand. The principle underlying that
one is the basic right to privacy, right, and from that flows all
these other cases, all the way down to Franz, which you spoke to;
all the way down to Roe v. Wade. They all are premised upon that
bagic principle that you cannot find.

I am not saying you are wrong. I just want to make sure I under-
stand what you are saying.

Judge Bork. Well, I do not think all those cases necessarily
follow. They used the right of privacy in some of those cases, and it
was not clear why it was a right of privacy.

I should say tgat I think not only Justices Black and Stewart
could not find it—and Gerald Gunther, who is a professor at Stan-
ford and an authority in these matters, has criticized the case; and
Professor Philip Kurland has referred to Griswold v. Connecticut as
a “blatant usurpation.”

The CHAIRMAN. But most did find it; the majority did find it,
though, didn’t they?

Judge Borx. Yes. But I am just telling you, Senator, that a lot of
people have thought the reasoning of that case was just not reason-

ing.

The CHAIRMAN. My time is up. Judge, I want to make it clear, 1
am not suggesting there is anything extreme about your reasoning.
I am not suggesting it is conservative or liberal. I just want to
make sure I understand it. And as I understand what you have
gaid in the last 30 minutes, a State legislative body, a government,
can, if it so chose, pass a law saying married couples cannot use
birth control devices.

Judge Bork. Senator, Mr. Chairman, I have not said that; I do
not want to say that. What I am saying to you is that if that law is
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to be struck down, it will have to be done under better constitution-
al argumentation than was present in the Griswold opinion.

The CHAIRMAN. Again I will end, to quote you, sir, you said, ‘“The
truth is that the Court could not reach the result in Griswold
through principle.” 1 assume you are talking about constitutional
principle.

Judge Bork. I do not know-—what is that from?

The CHAIRMAN. I am referring to your 1971 article. That is the
quote in the 1971 article. And then you said——

Judge Bork. Do you have a page number for that, Senator?

The CHAIRMAN. I will get the page. Sorry—a 1982 speech while
you were Judge, speaking at Catholic University. You said, “The
result in Griswold could not have been reached by proper interpre-
tation of the Constitution.” End of quote. We will dig it out for you
here to show you—I believe you all sent it to us, so that is how we
got it.

Judge Bork. OK. Yes.

The CaairMaN. Well, my time is up. I appreciate it. We will do
more of this.

I yield—I see Senator Byrd is here. Did you have an opening
statement you wished to make, Senator?

Senator THURMOND. I was just going to say I will yield to Senator
Byrd if he wishes to make an opening statement.

The CHAIRMAN. Senator Byrd. We are going to cease the ques
tioning for a moment while Senator Byrd makes his opening state-
ment.

OPENING STATEMENT OF SENATOR ROBERT C. BYRD

Senator Byrp. Mr. Chairman, I thank you for allowing me to in-
tervene at this point to make my opening statement—or, to make a
statement; this may be the opening and the closing statement.

And I thank Senator Thurmond and my other colleagues on the
committee for allowing me to proceed.

1 join with all of my colleagues in welcoming Judge Bork back
before the Judiciary Committee and in welcoming him to these
hearings; and 1 apologize for not being present to hear your open-
ing statement. I assume you will be making further statements, so
I can use the word “opening” advisedly.

I compliment you, Judge Bork, on this nomination, and 1 not
only wish to express a hearty welcome to you, but also to your
lovely wife and your sons and daughter, who I am told are seated
here in the audience today.

As I have stated so many times in the past, the Senate has both
the right and the duty to scrutinize as carefully as possible the in-
dividuals who are nominated to serve on the Supreme Court of the
United States.

Unlike the case when we consider legislation, the Senate has no
second chance in passing on lifetime appointments. As an equal
partner with the President in making these appointments, the
Senate should consider the nominee’s integrity, candor, tempera-
ment, experience, education, and judicial philosophy.

So we meet here today to begin the exercise of that responsibil-
ity.
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For my own part, I have certain questions, which I hope that if I
am not here to ask them, that the committee will endeavor to
secure answers for them, and certainly to explore them. I am inter-
ested in your apparent belief in the concept of judicial restraint.

Let me say also at this early point in my statement that it does
not bother me that you are a conservative. I am a conservative. Ev-
erybody knows that from the shirts that we are wearing today. I
did not wear a blue shirt, nor did you, nor did I see Strom Thur-
mond nor Orrin Hatch. But not so facetiously, I am not troubled
that you are a conservative. I am not even troubled that the nomi-
nation and confirmation of a conservative to fill this position which
will become vacant will tilt the Court in the direction of a conserv-
ative Court.

I think that the Supreme Court of the United States should be a
conservative Court. I think the Court should be conservative. I
happen to believe that the body in our constitutional system that
should be liberal, if at all, is the legislative body, in which I serve.
But I do not construe the intent of the writers of our Constitu-
tion—1I do not believe that they intended for the Supreme Court of
the United States to be a “travelling Constitutional Convention”,
as the late Mr. Justice Hugo Black referred to at one point in a
statement.

I think that the legislature is here to make the laws; that is what
the founders said in the first sentence of the first article of the
Constitution of the United States. So I intend, as far as I am con-
cerned, to not make my final judgment, and it is not made if I had
to answer before God right at this moment, as to how I would vote
on your nomination; I could not say.

The fact that you are a conservative does not bother me, and it
does not bother me if the Court becomes what is called a conserva-
tive court because I was very critical of the court in earlier years.
When Chief Justice Warren held that position, [ was very critical
of the Court.

And this is one vote for or against you at some point, but I will
just say that to make it very clear that I do not personally want to
see another Warren Court in my lifetime.

But I am interested in your apparent belief in the concept of ju-
dicial restraint. You have used this term in many instances, both
in your writings—which are very extensive—in your teachings, and
in your service as a Member of the U.S. District Court of Appeals
of the District of Columbia.

You have called for judges to defer to the will of the people as
expressed through their elected representatives. This makes good
sense,

I shall ask a question which is a rhetorical question, but which I
am sure this committee will explore and which I very much need
the answer to in making my own decision on your nomination.

Where in your embrace of majority rule is the protection for the
rights of the minority? Now, as the majority leader of the Senate
and one who has been the minority leader of the Senate, I am very
conscious of the rights of the minority, and I chafe often because 1
feel that the rights of the majority are being abused by the minori-
ty, and I feel that the majority should rule. But at the same time, I
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feel that the minority has some rights, too, in the Senate of the
United States.

So I am sure it can be appreciated that I would ask this question.
We are both interested in majority rule, but where do you embrace
in your concept of judicial restraint the rights of the minority?

You have written extensively as a legal theorist about deference
to majority will. But are your views on standing so restrictive that
the little guy, or even the U.S. Senate, has no hope of ever getting
his or her or its day in court?

I read a great deal about you, and as I have indicated, I have a
tremendous amount of respect for you, and I admire you. I believe
that the committee should explore your beliefs, your philosophy, in
several areas.

As majority leader, my duties will often require my presence on
the Senate floor, and 1 will not be able to attend these hearings as
much as I would like to attend them. I wish I could be here. 1 will
read the record carefully, not just turn it over to a staff member
before I reach my final decision on your nomination, and 1 will be
watching the tapes as much as [ can in the evenings so that I truly
can keep abreast as much as possible of these hearings.

I hope that the committee will be able to ask you and other wit-
nesses to address these concerns, some of which I am mentioning
here.

First and perhaps most fundamentally, the committee should in-
quire about your understanding of and adherence to the principle
of judicial restraint. It has been argued that you apply this philoso-
phy selectively. One report even suggests that it is possible to de-
termine the outcome of your decisions depending on the parties to
a case.

Now, having been in the political arena for 42 years, I know how
charges are made, and often made without substantial good reason.
But this is the purpose of these hearings, to determine in our own
viewpoints and in answer to our own consciences, where do you
stand. Is it true that you apply the philosophy of judicial restraint
selectively? And is it true that depending on whether or not the
participants are the government and a utility or some other busi-
ness, that you will decide this way or that way; depending upon
whether or not it is a government agency and an individual or a
public interest group, you will decide this way or that way, and it
gan a‘.l?most be foretold before you speak as to where you will come

own?

1 do not know. But I have read that, and I have read some cases
tﬁat would indicate that at least there is some good reason to think
that.

So T hope that the committee will discuss with you whether these
reports are mere coincidence or an integral part of your philosophy
as you apply it. I hope that the committee will consider your un-
derstanding of the separation of powers. Here is where 1 become
very, very much involved. As a proponent of judicial restraint, you
have on some occasions, [ believe, stated that the judiciary should
not usurp the authority of the executive or legislative branches of
the government. And I believe that, i0o; I think that the judiciary
has at times usurped the role and the powers—I should say the
role, certainly—of the legislative branch.
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Yet some of your theories and decisions suggest that you consist-
ently favor the supremacy of the executive over the legislative
when these two authorities are at odds. That may be true; maybe it
is not. That is what we should try to find out. I am disturbed if
that is indeed the case.

For example, you testified in 1973 against legislation to establish
an independent special prosecutor, despite the fact that experience
gshows that trusting the executive to investigate itself is a resound-
ing reaffirmation of the fable of the fox guarding the chicken coop.
And in a case decided only this year, I believe you suggested that
what is commonly referred to as executive privilege may be dele-
gated by the President to others,

I am interested in knowing more about just how far your views
go as 10 such delegation because of the fear that such a view could
have had a devastating impact on the public’s right to know and
the public’s right to discover the abuses of Watergate and the Iran
Contra affair.

In the case of Barnes v. Kline, you stated that Congress has no
right to bring a court challenge to the improper use of the veto
power by the executive, maintaining that such issues should be de-
cided in the give and take of politics. Now, if I am wrong in any-
thing I have said, you will correct me, and I will respect the correc-
tion.

But I ask a rhetorical question: Why should the country have to
suffer the effects of stalemate and acrimony between two branches
of government?

As ?j}’lexander Pope zaid, “Who shall decide when doctors dis-

ee]

So, when the President, when the executive and the legislative
disagree, who shall decide? And my understanding is that nobod
else should decide other than the Supreme Court or the courts, uf:
timately, the Supreme Court; and of course, if it is a political thick-
et, I can understand how in instances it is appropriate to look upon
that as a political question. But we are talking about the pocket
veto or the veto power of the President of the United States, veto-
ing a piece of legislation that has been written by the elected rep-
resentatives of the people of this country. And a pocket veto is not
something to be taken lightly. And what are the powers of the
President of the United States under this Constitution when it
comes to exercising the pocket veto? What is his authority? Where
does his authority end?

This is not a mere political question. This is a question that may
involve the health and welfare for the national defense, for the na-
tional security of the people of this country.

Why should the unconstitutional act, ify it be one, of one branch
of the government go unchecked? Who will decide such disputes if
not the Court?

I am in agreement with the results of many of your policies as 1
understand them, particularly in the area of criminal law—the ex-
clusionary rule. So my feelings very much comport with what I
think 1 have observed as having been in your position in certain
cases. In my view, some courts have failed to give appropriate con-
gideration to the rights of the majority and the victims of crimes
and the potential victims of crimes in criminal cases. Laws de-
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signed to be tough on criminals are necessary and should be en-
forced, as you have pointed out.

It is difficult to appreciate the argument that the death penalty
is unconstitutional when it is referred to in the Constitution. Cap-
ital punishment is referred to time and time again in the amend-
ments to the Constitution.

There is another area of your philosophy that is of particular in-
terest to me—your criticism of the election campaign laws. Follow-
ing a period of abuse, Congress passed laws limiting the amount of
campaign contributions and requiring disclosure of such contribu-
tions. Even though the whole Supreme Court upheld the major pro-
visions of these election laws, I believe you have stated that you
believe these provisions are unconstitutional as a violation of the
freedom of speech.

We have had campaign financing reform legislation, now before
the Senate, for months. We had the seventh cloture vote on it
today, and failed to get cloture, so this is very much on my mind at
the moment. But how can one reconcile his aggressiveness against
this reform legislation with a general philosophy that judges
should exercise restraint in finding legislation to be unconstitution-
al?

I look forward to your testimony. I know that it will be useful to
me in making up my mind on your nomination.

I believe that the Court should exercise judicial restraint and
that judges should not substitute their personal views for the will
of the people or the Constitution.

As Justice Hugo Black observed in 1970 failure of the Court to
adhere to the language of the Constitution makes it dangerously
simple for courts to operate as a continuing Constitutional Conven-
tion. I am troubled by the thought, however, of judicial restraint if
it is carried to the extreme, that it can become its own peculiar
kind of judicial activism.

Therefore our role in the Senate is to determine whether your
theory of judicial restraint is simply that of a constitutional con-
servative or whether it cloaks a private agenda as some have said,
to overturn those court decisions with which you openly disagree.

As we celebrate the bicentennial of our Constitution, it is entire-
Iy fitting that we discuss the allegiance to and regard for the Con-
stitution of a person to whom we are contemplating and trusting
major responsibility for its interpretation and application. I do not
question your allegiance to that Constitution. I do not have to ask
you any questions on that point. I do not have to question your
regard for the Constitution. But the Constitution is no ordinary
document, and this is no ordinary appointment. And these are not
ordinary times.

The foundation of our Government is that Constitution, and we
should insist on a standard no less than that of the first Chief Jus-
tice, John Marshall, who admonished that we must never forget
that it is the Constitution that we are expounding.

Mr. Chairman, I was told that the Senators would have 30 min-
utes for their opening statements, That constitutes my opening
statement. I would be happy to hear Judge Bork’s response. 1
would like to hear him respond if he cares to respond, since I saw
him taking some notes or making some notes. I would be happy to
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hear his response. And then, may I assure Judge Bork that if I
have to leave, it will not be through any discourtesy or intention to
run away, but I shall follow his appearances here and read with
great interest the words that he speaks into the record as he re-
sponds to this committee’s questions.

The CHAIRMAN. I say to the majority leader it is slightly differ-
ent than what we have been doing, but Judge, just as you can ap-
preciate the Court has certain rules, when the majority leader of
the United States Senate sits down and says he understood it to be
30 minutes, we all understand it to be 30 minutes. And I may be
chairman of this committee, but I am not slow. [Laughter.]

So what I would suggest is—I understand if I ask unanimous con-
sent, since it is not the way in which we were going to go, if we
should suggest that we would proceed to allow the witness to re-
spond if he wishes to to anything that Senator Byrd said.

Let me check with my ranking member.

Senator THURMOND. That will be all right, Senator.

The CHAIRMAN. So if you would like to, Judge, please respond; if
not——

Judge Bork. Senator, I should say that I was jotting down some
notes for further investigation, but I guess I will talk about them
now.

The CHAIRMAN. You need not talk about them now.

Judge Bork. No, no; I would be glad to. The response I will give
now will not be as full as I might give as we get into this.

My criticism of the Federal Election Campaign Act was really, as
I recall, largely that the contribution limits were too low and the
disclosure limits were too low. And I think I pointed out that
Eugene McCarthy’s campaign in New Hampshire, which persuaded
President Johnson not to run again, could not have been financed
under limits that low, and that the disclosure limits were so low
that a lot of people who would like to support a position or a candi-
date, but who were in sensitive positions—like a president of a uni-
versity or something of that sort—effectively could not contribute.

I think, as I understand it, for example, inflation had shrunk the
contribution limit by the time I spoke from $1,000, I think it was,
to $700 or $800. As I understand it, you have now indexed that so
that inflation will no longer eat it away.

I think my difficulties are more with the levels at which they
were set as being unrealistic enough to raise a problem; and
indeed, I think various judges had different—on the Supreme
Court, I think Chief Justice Burger had that problem with the stat-
ute, among other things.

On Barnes v. Klire, which is my view of congressional standing,
that view, Senator, is dictated by my view of judicial restraint.

Now, the pocket veto case that you mentioned: 1 agree, I took the
position in the executive branch, which I think this committee now
has in its hands, that a pocket veto is not valid where Congress,
the Senate and the House, have left an agent to receive that return
veto—even though the House and the Senate are out, adjourned.

But the difficulty with allowing in that case Congressmen to sue
the President, saying that this pocket veto is unconstitutional
action, is simply this—the theory was that the Congressmen had
official office which was somehow diminished by the President’s
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action. By parity of reasoning, the President could sue the Congress
very easily. If the Congress passes a bill over his veto, requiring the
President to do something which he regards as unconstitutional,
there is no reason under the reasoning of the other case why he
could not come into the Court down the hill and start a lawsuit to
declare the Congress’ bill unconstitutional.

Indeed, if you adjust judges’ duties in any way, there is no reason
why a judge could not sue, and in fact it has gotten to this point.
The Court of Appeals for the Seventh Circuit reversed two District
Court judges out there, and the judges petitioned for certiorari on
the grounds that their functions had been damaged. That is what
worries me. If everybody can sue everybody in the government on
the grounds of functions, then every governmental issue will come
into court instantly and be decided by courts, which would be an
enormous expansion of the power of the courts over the other two
branches.

In the pocket veto case, I did say explicitly not only that the
President and the Congress could fight it out, but that if a private
party brought an action—in fact, that is the way the original
pocket veto cases arose; Indian tribes claiming that they had lost
money that was due them because of an invalid pocket veto sued.
In that kind of a case, I have no problem at all with standing to
challenge a pocket veto. It is only when the Court gets into just
general issues between the branches so that every issue comes im-
mediately into court, and the courts decide every aspect of govern-
mental power; I think that is unfortunate. And I think that is con-
sistent with not only my standing rule, but my view of judicial re-
straint.

I cannot recall the case in which I talked about the President—I
did not think T said the President could delegate executive privi-
lege to others; I think I said—I would have to check this—I think I
said that there was reason to believe that those officials who are
part of the Presidency and who communicate with the President
might have executive privilege to that extent. I did not decide the
issue. What I was doing was protesting that the majority which did
decide the issue, decided it the other way, and I did not think it
was up before us, and I just suggested that it might go the other
way from the way they went if it were before us.

But I will have fuller answers to all of these questions, Senator. 1
am not even sure I got all of your points down here.

Senator Byrp. Mr. Chairman, I am sorry if 1 have transgressed
on the understandings that were set forth at the beginning, and if 1
have gone over my time, I am sorry.

The CHaIRMAN. No, you have not.

Senator Byrp. I will not take the time of the committee in re-
sponding to the response at this time.

The CrairmMan. We understand the responsibilities as the Leader
of the Senate make it difficult for you to be here.

I am going to trespass 60 more seconds on the ranking member’s
time here, just so you have time, or your staff—you asked about
the quote from Griswold and where I got it. It was on page 9 of
the neutral principles article, in the Indiana Law Journal, and I
will quote it:
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Griswold, then, is an unprincipled decision, both in the way in which it derives a
new constitutional right and the way in which it defines the right or, rather, fails to
define it, where, left with no idea of the sweep of the right to privacy and have no
notion of the cases to which it may or may not be applied in the future. The truth is
that the Court could not reach its result in Griswold through principle. The reason
i obvious. Every clash between minorities claiming freedom and majorities claim-
ing power to regulate involves a choice between gratifications of two groups. When
the Constitution has not spoken, the Court will be able to find no scale other than
its own value preferences upon which to weigh the respective claims of pleasure.”

Compare the facts in Griswold with the hypothetical suit by an electric utility
company and one of its customers to void a smoke pollution ordinance as unconsti-
tutional. The cases are identical. In Griswold, a husband and wife assert that they
have a right to sexual relations without fear of unwanted children. The law impairs
their gratification,
et cetera. That is page 9.

And then——

Judge Bork. Senator, the entire discussion, I think, is premised
on the notion that the Constitution does not speak—that the Court
has not demonstrated that the Constitution speaks in this area.
And if that is true, that Justice Douglas’ demonstration fails, then
that is where we are.

The CaammaN. I will not read the quote, but in your speech pro-
vided by your office, at Catholic University in Washington, D.C,,
March 31, 1982, entitled, “Catholic University Speech”, on page 4
is the other quote that I referred to.

Judge Bork. OK.

The CHAIRMAN. I thank my colleague from South Carolina, and
please proceed.

What we will do, Judge, because I know time is getting late, we
will do Senator Thurmond, Senator Kennedy, then take a break,
and then we wiil come back for as much time as you like.

Thank you.

Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Bork, we have a great many people here who have a great
many questions. I will propound these questions rather fast. You
can answer them fast, unless you want to take more time; I will
leave that entirely to your judgment.

Judge Bork, in view of some of the comments concerning your
criticizing past Supreme Court decisions, I think it would be appro-
priate to have a statement from you cn how you view the prece-
dents of the Supreme Court.

Would you please comment on what criteria you think are im-
portang in deciding whether to re-examine past Supreme Court de-
cisions?

Judge Borxk. Yes, Senator. I think precedent is important, and as
I have explained, anybody with a philosophy of original intent re-
quires a theory of precedent.

What would I look at? Well, T think I would look and be absolute-
ly sure that the prior decision was incorrectly decided. That is nec-
essary. And if it is wrongly decided—and you have to give respect
to your predecessors’ judgment on these matters—the presumption
against overruling remains, because it may be that there are pri-
vate expectations built up on the basis of the prior decision. It may
be that governmental and private institutions have grown u
around that prior decision. There is a need for stability and conti-
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nuity in the law. There is a need for predictability in legal doc-
trine.

And it is important that the law not be considered as shifting
every time the personnel of the Supreme Court changes.

So those are some of the factors I would consider as reasons to
uphold a prior decision. There are also reasons to overrule it. I
could list those factors, too.

Senator THURMOND. Judge Bork, much of the criticism lodged
against you stems from articles and speeches attributed to you over
the years which are critical of various rulings of the Supreme
Court. Do you feel a distinction should be drawn between your pri-
vate writings and any responsibilities you would have as a Su-
preme Court Justice?

Judge Bork. As a professor, I felt free to—and indeed was en-
couraged to—engage in theoretical discussion. I primarily aimed
my writing at Supreme Court decisions which I thought were not
adequately explained—and explanation is the heart of judging.

As a judge, you cannot be as speculative. And I once said to one
of the members of this committee, when I was asked whether I
would behave in a courtroom the way I would in a classroom, and I
said no; in a classroom, nobody gets hurt. In a courtroom, some-
body always gets hurt, which calls for a great deal more caution
and circumspection than you are required to show when you give a
speech at Indiana or some other place.

Senator THURMOND. Judge Bork, some have said that you are a
conservative activist. My impression is that your writings and your
opinions on the Court indicate that you are a strong proponent of
Jjudicial restraint.

Would you briefly explain to the committee what you believe is
the role of a judge in interpreting the Constitution and the laws of
this country?

Judge Bork. Well, as I said in my opening statement, Senator
Thurmond, I think the obligation is to do the will of the lawmaker.
If the lawmaker is Congress, writing a statute, or whether the law-
makers are the ratifying conventions of the Constitution, you de-
termine the will, the value, that was intended in a number of
ways-——from the text, which may not be all that clear sometimes;
from the legislative history and the expectations and public discus-
sions surrounding the enactment of the law or the Constitution;
from the way people at the beginning interpreted it, people who
could be expected to know more about it than we know now. In a
variety of ways, you manage to define a principle that you can
apply to modern circumstances.

Senator THURMOND. Judge Bork, in 1985, you stated,

If the Justices become convinced that a decision cannot be squared with the Con-
stitution, they ought to consider overruling it, but the Court should be careful. If a
particular decision has become the basis for a large array of social and economic
institutions, overruling it could be disastrous.

Now, the question is could you give me an example of a constitu-
tional decision that you would not be willing to overrule, even if
you concluded that decision was wrong?

Judge Bork. Well, I have to include some decisions that I do not
think are wrong, but I would not consider overruling them.
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I gave the example already of the enormous scope of the com-

merce clause. I think it is much too late to overrule any of that.
lSenator THURMOND. By the way, do not drop your voice too low,
ease

Judge Bork. I am sorry.

I think I also gave the example of the legal tender cases about
paper money. But for example, there have been Bill of Rights
cases, the freedom of the press cases—a whole industry is built up
around an understanding of the freedom of the press.rft is too late
to try to, even if one wanted to—and I have no desire to; I think
those cases are correct—even if one wanted to, one simply could
not go back and tear up the communications industry of this coun-
try.

Senator THURMOND. Judge Bork, you have written that, and I
quote,

One of our constitutional freedoms or rights clearly given in the text is the power
to govern ourselves democratically. Every time a court creates a new constitutional

right against government or expands without warrant an old one, the constitutional
freedom of citizens to control their lives is diminished.

Now, the question is, could you elaborate on why this reasoning
leads you to conclude that activist judges will not truly expand
rights and freedoms, but instead will merely redistribute them?

Judge Bork. All right, Senator. I will be glad to talk about that.

The Constitution clearly gives majorities the right to rule large
areas of life simply because they are majorities. And that is a free-
dom, that is a liberty, of the majority. The Constitution also says
there are some things no majority should be allowed to do to a mi-
nority or to an individual. That is fine. That is known as the reso-
lution of what has been called “James Madison’s dilemma’.

But if a judge steps into an area that the Constitution says is for
majorities and says the majority may not do these things, despite
what the Constitution says, then he has taken away a majority
freedom and placed it in the minority. That is merely a redistribu-
tion of liberty, not an increase of it.

Senator THURMOND. Judge Bork, the ninth amendment to the
Constitution provides that the enumeration in the Constitution of
certain rights shall not be construed to deny or disparage others
retain%d by the people. What do you believe the ninth amendment
means?

Judge Bork. That is an extremely difficult question, Senator, be-
cause nobody has ever to my knowledge understood precisely what
the ninth amendment did mean and what it was intended to do.
And throughout almost all of our history, no court ever relied upon
it. And in fact, the Supreme Court has yet to rely on it. Justice
Goldberg did in one case.

I have seen—not mastered, but seen—some historical research
appearing in the Virginia Law Review which suggests that what
this amendment means is that the enumeration of Federal rights
in the Bill of Rights shall not be construed to deny or disparage the
rights retained by the people in their State constitutions. And that
is the only explanation that has any plausibility to it that I have
seen so far.

Senator THURMOND. Judge Bork, comments have been made that
you take a restrictive view of the first amendment and that many
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years ago, you were of the opinion that only political speech was
protected. Have your views changed in this area, and would you
briefly tell the committee what areas of speech you think fall
within the protection of the first amendment?

Judge Bork. Well, Senator, I should point out I am a little sur-

rised that what was an academic exercise and engaging in a
gebate and trying out a theory has become somehow the core of my
philosophy. The article itself said at the end that these remarks
are intended to be tentative and exploratory. At the moment, I do
not see how I can avoid them.

My views have changed for the simple reason--I was looking for
a bright-line test by which judges could decide which speech was
protected and whici; was not. I have since become persuaded—in
fact, I was persuaded by my colleagues very quickly—that the
bright-line made no sense; it would be impossible to follow. There is
no reason, if somebody wants to engage in moral discourse to say it
is not protected unless he ends it by saying, “and therefore, I pro-
pose that we pass a law.”

So my bright-line eroded, and 1 now think—I have for some
time—first amendment protection applies to moral discourse, it ap-
plies to scientific speech, it applies to news, it applies to opinion, it
applies to literature. I gave up my attempt to construct a new
theory there.

Senator THURMOND. Judge Bork, I have read that your critics say
that you would deprive a divorced, noncustodial parent of visitation
rights with his children. I believe the criticism arose because of
views you expressed in Franz v. United States, a case involving an
individual in the government’s witness protection program. Would
you tell the committee your position in this case?

Judge Bork. In that case, Senator, Congress had passed a witness
protection statute which, as I recall, did not deal with this issue. In
this case, it was a witness who married a divorced woman with
children, and they disappeared in this program—and the divorced
husband could not find his children. Now, it seemed to me there
were two solutions to that. One, which was my idea, was to get that
issue back in Congress, because Congress had not faced it, and I do
not know, really, whether it wanted to do that. And therefore, 1
said I am not at all sure that this program does not violate Penn-
sylvania domestic relations law, and it is not clear that Congress
intended to preempt the domestic relations laws of the States.

I thought a holding along those lines would put the issue back in
Congress where it could be considered and a legislative solution
worked out, and it also gives this fellow his rights.

But a majority of my Court decided to create a new constitution-
al right, right there. I think you reach a constitutional right, new
or old, only if—you do not reach it if you can first get the Congress
of the United States to decide whether they really want to do this
thing or not; then you face the constitutional question.

Senator THUrRMOND. Judge Bork, as you know, the Supreme
Court’s decision in Brown v. Board of Eduecation is one of the land-
mark decisions of the century. You have said that you think Brown
was correctly decided, and you have Yraised Brown as an example
of the Court applying an old principle according to a new under-
standing of a social situation.
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Judge Bork, does this conflict with your views on how the consti-
tutional law should be read?

Judge Bork. No, I do not think it does, Senator, but let me make
a preparatory remark.

I have seen some evidence that the likelihood that the amend-
ment was intended to stop segregation is greater than I had origi-
nally thought, and that Plessy v. Ferguson and the later segrega-
tion laws came afterwards, when the Supreme Court had changed
and the legislatures had changed in the South. So that as a matter
of original intent, I am not at all sure that segregation was not in-
tended to be eliminated.

But let me proceed on the assumption that separate but equal
was intended by those who framed the 14th amendment. The rule
they wrote was no individual shall be denied the equal protection
of the law. They may have written that rule on the assumption—a
background assumption-—that you could get equal protection or
equality with separation or segregation.

If they did, then by 1954 it had become abundantly clear that the
background assumption was false. You cannot get equality with
segregation. At that point the Court is faced with a choice: Does it
enforce the rule—equal protection—or enforce the background as-
sumption that the framers and ratifiers made. I think it is clear
that you have to enforce the rule, the background assumption
being false, and that leads directly to no segregation, and it ieads
to Brown v. Board of Education.

Senator THURMOND. Judge Bork, it has been reported that be-
cause of comments you have made in the Bakke case that you
oppose affirmative action programs. Is that in fact your position?

Judge Borx. There are two kinds of affirmative action. The origi-
nal version of affirmative action, which I fully supported, was that
institutions should reach out to inform minorities and so forth that
opportunities of certain sorts existed that they may not know exist-
ed, and to reach out and try to identify and help qualified individ-
uals into those.

Later on, those programs begin to change into programs about
specified numbers of people being brought in differently. That
began to worry me. I certainly would not have minded preferential
treatment by private institutions for a period of time, until we
could bring blacks and other racial minorities into the American
mainstream.

It did begin to worry me, however, if those preferences became
permanent, because that leads to resentment from other groups. It
will lead to demands for preferences from other groups; it will lead
to individuals feeling that they earned something and will never
get it because they are not of the right ethnic group. That worries
me.

Senator THURMOND. Judge Bork, comments have been made that
you oppose certain rights of women. Justification for this attack is
founded on your purported views that the equal protection clause
should not be used to protect a woman'’s rights.

Do you feel that the equal protection clause is appropriate for
the prote;:tion of women's rights, and would you please address this
criticism?
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Judge Bork. Yes, certainly, Senator. At the time I wrote about
the equal protection clause, the Court had never extended the
clause to women. But in addition to that, as I think I said in reply
to another Senator—perhaps, the Chairman—the Court was in the
process of saying it applies to blacks, it applies to illegitimate chil-
dren, it applies to somebody else, and they were picking groups—
which I thought was a wrong way to apply it. I think you apply it
by requiring a reasonable basis for any distinction made between
individuals or groups.

Now, in the case of race, it will be impossible, virtually, to find a
reasonable distinction that will justify discrimination.

In the case of gender, it will depend on the particular issue.
While it is possible to say in the area of race, no difference of treat-
ment, it is not entirely possible to say that in the case of gender,
simply because of physical differences. Combat—maybe the equal
protection clause does not require that.

But in that sense, requiring a reasonable basis for any distinction
made—yes, the clause applies to women; it applies to every person.

Senator THURMOND. Judge Bork, some have zaid that you would
deny individuals and groups access to the courts. I realize that the
area of determining standing to maintain an action is very com-
plex. However, would you briefly comment on this area?

Judge Bork. Yes, Senator. Standing—I will comment briefly, as
you suggest.

I think you will find my decisions are squarely in line with the
decisions of the Supreme Court on standing, which is an important
concept. And in particular, I think my views are almost entirely
those that are expressed in his opinions by Justice Lewis Powell. 1
do not think there is anything more restrictive about me than
about most judges.

Senator THURMOND. Judge Bork, recently a report was received
that a senior U.S. judge had raised a question about your integrity.
Apparently after hearing the case of Vander Jagt v. O'Neill, it was
reported that after an agreement on the disposition of the case, you
were chosen to write the opinion for the panel. However, the opin-
ion you wrote, while upholding the result, did so on grounds other
than those which had been discussed and agreed to by the other
judges.

As a result, a different opinion was issued by the other two
judges, and you wrote a concurring opinion. The implication is that
you tried to force your views on the panel. Would you tell us what
actually happened?

Judge Bork. Yes, Senator. I do not understand what happened
with this Judge Gordon, who wrote that letter. The fact is any
judge, when he sits down to write, sometimes has the experience
that it will not write that way; you agreed on a ground, and it will
not write that way. That is what happened in this case.

I then went back to Roger Robb, who was the senior judge on the
panel, and talked to him about it and explained to him I thought a
standing issue would go much better than a political question doc-
trine issue or a speech and debate issue. And I gave him the rea-
sons—I will not spell them all out here, but they are in the papers.
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He agreed—I thought. I left, and drafted it. I should have written
to Judge Gordon then. He was down in Kentucky. I did not. I re-
drafted it.

The fact is that Judge Robb’s secretary remembers me coming in
to have that conversation; my clerks remember me going up and
coming back and saying that Judge Robb had agreed.

I then sent the—] have some documents about this here, Senator,
if I can find them—I then sent the draft around to Judge Robb,
who was in the hospital with a broken hip—he had fallen—and to
Judge Gordon.

The letter I sent with the draft to Judge Gordon says, “It occurs
to me too late, that I should have notified you in advance that I
had changed the rationale in the Vander Jagt case to one of lack of
standing. After I got started on the opinion, it became apparent
that it was harder to dispose of the case under either the political
question doctrine or the Speech or Debate Clause. The Supreme
Court’s opinion in Valley Forge, on the other hand, made it rela-
tively easy to dispose of the case on the standing ground. This tack
was also indicated because there are some en hanc rehearings [re-
hearings of our full Court] coming up in this circuit for which the
other two grounds might have implications.”

I did not want to seem to be deciding the en banc court’s cases
for them in advance.

“That would have complicated the writing of the opinion based
upon political question or Speech and Debate.”

“In any event, I regret not having apprised you of my thinking
earlier in the process of writing.”

“Best wishes, sincerely.”

So we went on. Then Judge Gordon was assigned the task of
writing the opinion on yet a fourth ground, one that had not been
discussed at the conference, and there is a memorandum from me
here to both of those judges which is too long to read at the
moment——

Senator THURMOND. What is the date of that letter?

Judge Bork. The letter to Judge Gordon is September 24, 1982; it
is when I transmitted the—oh, I am sorry—I appear to have mis-
stated. I sent the draft to both Judge Robg and Judge Gordon, and
then a week later I sent this letter explaining why I had changed
the rationale to Judge Gordon. Judge Gordon then redrafted the
opinion on a new basis and sent it around and I wrote a concurring
opinion. Now, after all of this had happened and after an experi-
ence, which Judge Gordon now says caused him to think that I was
trying to sneak an opinion past him. He sent his draft back—and
there was never any discussion of this—he sent his draft back and
closed the letter with “May 1 take this opportunity of expressing to
you my pleasure in sitting with you last March and the making of
your acquaintance, and I wish for you and yours a happy and
joyous Yuletide Season,” which did not alert me to the fact that he
thought he had, in any way, been run around.

But the accusation 1s preposterous in any event, Senator, because
when I circulate a draft, the other two judges read it and their
clerks read it. There is no way to write a draft that they are going
to miss and will go out and become the law. In addition to that,
there is a rule in our circuit that when the other two judges have
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concurred in your draft, you circulate the draft to the full Court,
which I think was 11 judges at that time, and their clerks all read
it.

Sa, the thought that anybody would try to run a minority opin-
ion through that full Court is just prepcsterous. There is nothing to
the charge. The memories of the people involved, the documenta-
tion, and the practicalities of the circumstances indicate that it is
just—I do not know what it is but it is certainly a misunderstand-
ing.

Senator THURMOND. Judge, would you like those letters to bhe
placed in the record?

Judge Bork. Yes, I will do that. )

Senator THURMOND. I ask unanimous consent that those letters
be placed in the record.

The CHAIRMAN. Without objection, they will be placed in the
record.

[Material follows:]
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— Jemes F. Gordon
- Bejlor Uniied Graine Dlatiel Jutgs

422 Spihe Noad, Unit §
Loulsyille, Kenlychy 40207

August 24, 1987

The Honorable Joseph Biden
United States Senator
Senate Office Building
Hashington, b,C, 205%0

Dear Senator Biden:

You may, after reading thie communication, have
no interest in pursuing the same further; however, I
Eeel duty bound to communicate the facts set forth
herein for your consideration.

Perhaps I should first make clear what this letter
is not. 1t is not a complaint against the legal
posltion taken by Judge Dork in the litigation hereln-
after discussed, for he had the perfect right to take
any position in the matter legally he wished, Nor is
Ehig letter a complaint arising from Judge Bork's
well kpown conservative legal views, for even I am
sometimes referred to in the local medla as the "crusty
old congervative."

Rather, it is a story of actionz taken by Judge
Bork which I believe reflect serious flaws in his
character, So serious, in my judgment, that they go
to his basic honesty.

This is the story. On several cccaslons between
1972 and 1983, I wam designated, pursuant to 28 U.5.C.
2941d), to sit on the United States Court of Appeals
for the District of Columbia in order to render
assistance to them in a more gpeedy disposition of
their appellate caseload, Onre such occasion was in
. the spring of 1982 when I was designated ko sit with,
among others, Judges Roger Robb and Robert Dork, to
heay, among other appeals, the important case of Guy
Yander Jagt, et al. v. Thomas P, "Tip" O’Neill,6 Jr.,
et _al., 699 F.2d 1166, cert, demnied, 464 U.5. 8Z3
Ti983]. Copy attached.” I believe this was the firat
appeal Judge Bork heard after his appointment to the
federal bench, for I recall that on the morning of
Harch 19, 19282, I found him understandably lost in
the hallway and directed him to the robing room of the
Court,

After hearing the arguments in the Vander Jagk
cage, Judges Robb, Pork and I retired to the conference
room to voice our indlvidual bellefs a= to what the
Courkt's final holding should be. All three of us were
In instant agreement that the relief be denied
Appellants Vander Jagt. Judge Robb direcled our
attentjon to the fact that he had written the prior
opinion of the D.C, Circuit in Riegle v. Federal Qpen
Market Committees, 556 F.2d 873 (1981), which he, Judage
Robbh, considered to be the law of the Circuit, I
agreed.

After discussion, it was agreed by all and ordered
by Judge Robb that Judge Bork would write the unanimous
opinion of the Courk, denying rellef toc the Appellant
Vander Jagt on the ground of "remedial discretion,”
relying on the Riegle case. We then turned our
attention ko the other appeals heard that merning,
their decision and opinlon writing assignments thereof.
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As we were departing the room at the end of our
conference, I recall Judge Bork alluding to the "lack
of gtanding doctrine," to which both Robb and I,
particularly Robb, took immediate vigorous exception
and reiterated our views that the Riegle case con-
trolled and was the opinion of the majority of the
Court, There iIs no way Judge Berk could have misunder-
stood Robb'e and my position.

Ten days later, I returned to Kentucky and heard
nothing further from Judge Bork in the way of his
propesed majority opinion in the Vander Jagt case.
Months passed, and I began to become concerned lest the
Court would not get lts order released before the
Congress adjourned December 31, 1982 when, though the
issue would not become moot, it seemed to me it would
be "undercut" in importance and result in somewhat
unfair delay toward the Appellants Vander Jagt, who
were basing the thrust of their case con the facts exlst-
ing in the House of Representatives as it was con-—
stituted fn that session.

Though I was concerned, I took no steps of inquiry,
as that was Judge Robb's responsibility as the presid-
ing Judge of our panel. I did not then know that Robb
had taken senior status May 31, 1982, and Bork had
become the ranking Judge of our psnel.

Finally, around the firet part of MNovember, 1982,
I received a proposed majority opinion from Judge Bork,
denying relief to the Appellants on the narrow ground
of "no standing." There was no note or cover letter,
juet the bare bones opinion. I was shocked, to say
the least, at the tenor of the opiniaon; however, my
first thought was that perhaps Judge Dork had, since
my departure for Kentucky, changed Judge Robb's
opinhion as to the doctrine of "ne standing.”

0f course, Judge Bork was freely entitled to his
individual judiciai opinion as to “"mo standing” but
he was not entitled to make it my opinion or Robb's
opinion without our individual consents,

Recognizing that iE, in fack, Dork had changed
Robb's thinking, I would be reguired, in truth Lo wmy
own beljefs, to write a sole concurring opinion deny-
ing reljef to Appellants Vander Jagt on the ground of
"remedial discretion," I concluded to telephone
Judge Robb to ascertain the true situation. When I
did g0, I discovered Judge Robb Eo be hospitalized with
what I wae advised was a sericus cancer condition and
that he was unavailable for a telephone conversation
with me. I then learned, for the first time, that
Judge Robb had taken senlor status. Immediately, I
instructed my law clerk to contact Judqge Robb's schior
law clerk and instruct him or her in my name to visit
Judge Robl if possible, and acquaint Judge Robb
generally with Judge Pork's submitted proposed majority
opinion and ascertaln his {Robb's) reacktion theoreto.

Several days later I received a call from another
Judge of the D.C. Circuit Court of Appeals advising me
that Judge Robb wase upset by developments in the Vander
Jagt case and instructing me, on Judge Robb's behalf,
to immediately prepare for the two of us a majority
opinion on the basis of "remedial discretion” and to
advise Judge Bork to that effect. I was admonished
to accomplish this task so that our final order could
be issued before the end of the calendar year 1982,

I accomplished this task and the final order was
signed by Robb and me on December 23, 1982, and the
opinions were issued February 4, 1983, being detayed
by the process of preparing a majority opinion and
circulating it to Judges Robb and Bork. Judge Dork
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wrote anew his individuwal concurring opinion on "no
standing® after receiving the majority opinion on
“remedial discretion.”

In sum, I now recall {a) Judge Bork's actions by
way of changing his original position, unknown to
Judge Robb and me; (b} Bork's delay im preparving his
so-called majority opinion until late in 1982; ()
Bork's Failure to dispatch his opinion with some
explanatory cover letter; (d) my absence as the junior
Judge in Kentucky; {3) Judge Robb's illness from
cancer, Erom which he subsequently died; (f) the
creation of a "time of the esgsence" situation. These
considerations give me grave reason to suspect that
perhaps Judge Bork intended to have his narrow "no
standing" view become the majority opinion of the Court
and the law of the Clrcuit when, in fact, it was the
minority opilnion.

As a man who has been honored by appointment to
and service as a Judge of the United States, I do not
believe one who would resort to the actieons toward his
own colleagues and the majesty of the law as did Judge
Bork in this instance, possesses those qualitles of
character, Eorthrightness and truthFfulness necessary
for those who would grace cur higheat Court.

Senator, you and your Committee may give this
such weight as you wish, but I shall be forever con-
vinced that there was a design and plan in Judge
Bork's actions and activities. I apologize for the
great lengkth of this communication, but I could not
conceive of any less lengthy way to give you the entire
story for your consideration.

With highest personal respect and with evory good
wish, I remain,

Sincerely,
James F. Gordon
Senior United States

District Judge

JFG:gel
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UNITED STATES COURT QF APFEALS
DISTRICT OF COLUMBIA CIRCUIT
WASHINGTON O C 10001

ROBERT H DORK
VRITES STATHE Cimewe juddd

MEMORANDUM

T0: Judge Robb
FROM: Judge Bork /&1
RE: No. 81-2150 -- Guy Vander Jagt, et al. v,

Thomas O'Neill, "Jr.

DATE : October 1, 1982

Attached 1is the letter I sent to Judge Gordon.
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Palmouth, Mass.
October 5, 1982

MEMORANDUM to Judge Bork
Judge Gordon

RE: vander Jagt v. O‘Neill
No. 81-2150
FROM: Judge Robb

My post-conference memorandum in this case said:

At conference we agreed to affirm the District

Court. Judge Bork cffered to prepare the cpinion.
The opinion will assume that the plaintiffs have
standing but will conclude that they are out of court
for numercus other reasons.

Now I am surprised to have Judge Bork's proposed opinion,
holding that the plaintiffs are out of court because they have
no standing to sue. Although I agree with the result I regret
that I cannot concur in the opinion. I would apply the Riegle

. theory to this case. The Valley Forge case, relied on in the
proposed opinion, was not & case of & congressional plaintiff,
and I see nothing in it that suggests that the Court would not
have approved the application of the Riegle theory in a
congressional plaintiff context.

I think it can be argued here that in many ways plaintiffs
have suffered injury. Although the proposed opinion says their
votes have not been nullified, it is certainly true that the power
or weight ¢f their votes has been substantially diminished. I
am not prepared to say that a plaintiff has standing to sue
if his injury requires major surgery, but he will rot ke heard
if he has suffered only bruises and contusions.

If Judge Gordon adheres to our reasoning and decision at

conference, I suggest that he prepare an opinicn along those
lines. Judge Bork may of course write separately.

R.R.
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UNITED STATES COURT OF APPEALS
OHTRICT OF COLUMBIA CIRCULT
WASHIMGTON D € 00O

ROBERT H BORK

URITER STATES CLBWIT Jusus

MEMORANDUM

T0: Judge Robb
Judge Gordon

PROM:  Judge Bork = H O

RE: Ne. 81-2150 -- Guy Vander Jagt, et al. v, Thomas
O'Neill, Jr.

DATE: October 8, 1982

Since my earlier failure to communicate is largely
responsible for the confusion into which this case has been
plunged, I think it advisable to set out my current thoughts
about the case.

1. As explained in my prior memorandum, I think it easier
to deal with this case on the standing doctrine than on the
political question doctrine or the Speech or Debate Clause.
That is true both for doctrinal reasons and because the latter
two questions are much involved in a case we are to hear en
banc later this month.

2. Having reached this conclusion in the course of
preparing the opinion, I visited Judge Robb in his chambers and
explained that I preferred to dispose of the case on standing
grounds by returning to the complete-nullification-of-a-vote
teat adopted by the per curiam opinion in Goldwater v. Carter.
I understood Judge Robb to agree to this gtrategy.

Inexcusably, I neglected to write to Judge Gordon about my
changed thinking. Judge Robb does not remember my conversation
with him, does not doubt it took place, but is sure he must
have misunderstood what I proposed.

3. Judge Robb suggests that Judge Gordon prepare an
opinion affirming the district court on the bagis of the
circumscribed equitable discretion doctrine elaborated in
Riegle. This is yet a fourth ground for affirmance and cone not
dlscussed at our conference. 1 do not object to it for that
reason, however. Nor do I have any problem with the idea of
turning my opinion into a concurrencae.

86-974 0 - 89 - 7
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Page Two

4. I do not agree that the premise of Riegle can any
longer be considered intact. The Supreme Court's Valley Forge
decision unmistakably demonstrates that separatlon-of-powers
concerns are to be implemented through the concept of
standing. Valley Forge, which came after Riegle, is merely the
latest in a long line of Supreme Court decisions which make
that clear. I do not believe there i3 any significance in the
fact that Valley Forge did not involve a congressional
plaintiff. Indeed, separation-of-povers concerns are even
stronger when the plaintiff is a congressman,

5. Assuming that Judge Gordon does prepare a majority
opinion resting on the doctrine of circumscribed equitable
discretion, I will feel free, as I did not when writing for the
court, to express my views more fully. I think I should
indicate now what those views are and how my concurring opinion
is likely to differ from the present draft. I would, as
mentioned above, point out that the decision in Valley Forge
removes the foundation upon which Riegle rests. [ would
explain my reasons for thinking that the doctrine of
circumscribed equitablie discretion incorporates erroneous
criteria and permits too many suita by legislators. I would,
at a minimum, urge a return to the teat of Goldwater v. Carter
and would, probably, go on to suggest that Kennedy v. Sampson
was wrongly decided and that there should be no such doctrine
as legislator standing.

I mention these things now out of what may be an excess of
caution bred of my failure to communicate fully earlier in the
preparation of my opinion. In no sense do I wish to be
understood as in any way displeased that one or both of you
cannot agree with what I have written. [ welcome the idea of
writing a concurrence precisely because I will be able more
freely to express what I think about this area of the law.

6. If there is any danger of mootness in this case, I do
not think it could arise until January 3, 1983, when a new
House of Representatives will come into existence, However, I
do not think the case will become moot even then.

7. Despite my own failure in the past, I would appreciate
learning as soon aa Judge Gordon has decided whether the
majority opinion is to rest on Riegle so that I can be ready
with my concurrence and not delay the issuvance of our decision.

I apologize to both of you for not making matters clearer
as I went along,
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Hriteh Siutes Biwirirt Qonrt

FOR THE

Clmsbrs of Mestern Bistrict of Fordurhg

Owensboro, Kentucky 42302
December 17, 1982

The Honorable Robert H. Bork
Judge, U, 5. Court of Appeals
District of Columbia Circuic

3rd and Comscicucion Avenue, N.W,
Washington, D. C. 23001

RE: Vander Jagr v. Speaker 0*Neill, No. 31-2150

Dear Judge Bork:

1 have not as yet received your most recent re-
write in the above-styled marter; however, in the interest

of time, 1 enclose herewith two coples of the final draft
of my opinion.

The final draft attached hereto contains some changes
on pages 3 and 8 of the opinion and on Footnote pages 9, 10,
and 11, glus the furcher fact I have rewritten the same so
that it becomes now only my opinion as opposed to mine and

Judge Robb's opinion.

Inasmuch as you are now, in Judge Robb's absence, the
presiding Judge, I assume that you will see to the proper
processing of my opinion through the Clerk's office there,
and that there is nothing furcher for me to do. I would
however apﬁreciate ie i{f you would have your law clerk give
us a ring here when you have received this.

May I take this opportunicy of expressing to vou my
pleasure in sicting with you last March and the making of
vour acquaintance, and I wish for you and yours a happy and
joyous Yuletide Season.

Sincerely,
1y ~—
(,’ ?AMES F. GOKDON
JFG/ddt {

Attachment
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. March 19, 1982

MEMORANDUM t0
dg ordon

RE: Vander Jagt v. O'Neill
No. Bl-2150

FROM: Judge Robb

At conference we agreed to affiym the District
Court, Judge Bork offered to prepare the opinpion. The opin-
ion will assume that the plaintiffs have standing but will
concluda that they are out of court for numercus other
reasons.
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUNT
WASHINGTON D € 20001

ROBEAT H DORK

wnitio sratid Smdnt subad

MEMORANDUM

T0: Judge Robb
Judge Gordon

FROM: Judge Bork

RE: No. Bl1l-2150 -- Guy Vander Jagt, et al. v.
Thomas O'Neill, Jr.

DATE : September 17, 1982

Attached is my proposed opinion in the above-

mentioned case for your review and comment.
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIACIT
WASHINGTON D € 20000

ROBERT H BORK
YRTLE STATHE SHEUT Aelid

September 24, 1932

The Honorable James F. Gordon
United Statea Discrict Court
Western Discricc of Kentucky
P.0. Box 435

Federal Building

Owensboro, Kentucky 42301

Re: WNo. 81-2150 -- Guy Vander Jagt, et al. v.
Thomas O'Neill, Jr.

Dear Judge Gorden:

It occurs to me too late that I should have notified
you in advance that I had changed the rationale in the
Vander Jagt case to one of lack of sctanding.

After 1 got started on the opinion, it became apparent
that it was harder to dispose of the case under either the
political question doctrine or the Speech or Oebate Clause.
The Supreme Court's opinion in Valley Forge, on the other
hand, made it relatively easy to dispose oI the case on the
standing ground. This tack was also indicated because there
are some en banc rehearings coming up in this circuic
for which che other two grounds might have implications.
That would have complicated the writing of the opinion
based upon political question or Speech or Debate.

In any event, I regret not having apprised you of
my thinking earlier in the process of writing.

Best wishes.

Sincerely,

R TRl

Robert H. Bork

RHB/hh
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Senator THURMOND. Judge Bork, I understand it in your writings
on antitrust, you have suggested a fairly lenient standard for hori-
zontal mergers. Nevertheless, would you explain how, as a judge,
you have supported the enforcement of the stricter prevailing
standard of horizontal mergers?

Judge Bork. I have had, I think, Senator, only one merger case.
It was by the Federal Trade Commission against a couple of
makers of aircraft transparencies. The market share was fairly
high. I cannot recall exactly what it was. I ruled for the Federal
Trade Commission.

Senator THURMOND. Judge Bork, my time is almost up. I just
have about 3 or 4 minutes. Judge Bork, some of our critics have
accused you of taking a very broad view of the President’s powers
and a narrow view of the powers of the Congress. With that in
mind, I would like you to comment on the memorandum you wrote
to Attorney General Levi in 1976, in which you offered that some
uses of the pocket veto were constitutionally suspect and should
not be allowed or followed by President Ford.

Is this an example in which you are for a narrower view of Presi-
dential power than some of your colleagues in the Ford administra-
tion ango 1s it true that President Ford eventually issued a state-
ment essentially adopting your position?

Judge Bork. That is all true, Senator. Senator Kennedy was the
plaintiff in a case known as Kennedy v. Sampson, challenging—I
think it was a pocket veto, wasn’t it, Senator, and I was then Solici-
tor General. I chose not to appeal that case or try to get that case
into the Supreme Court because I thought it was a terrible case
and we would lose it.

I then communicated my deciston on that to the Attorney Gener-
al and executive branch. The White House knew sbout it. I cannot
remember who I talked to. They began to use some form of an in-
termediate veto which said that something like this is a return
veto but if it is not, it is a pocket veto, or vice versa, something like
that. I got disturbed by that because, since I had not taken the
othe_l;; case up or tried to get it up, I did not think they were free to
use it.

The Attorney General, Mr. Levi and I, discussed it, in which dis-
cussion I told him that if the administration insisted upon going
ahead with those cases and took them to the Supreme Court, I
would not participate. I would not sign the brief and I would not
argue the case. We thea, in my office, prepared a legal memoran-
dum to the White House explaining that the pocket veto ought to
be interpreted according to the purpose for which it was designed.

It was clearly designed to prevent a Congress from passing a law
and leaving town so that the President had no opportunity to give
a return veto. When the Congress leaves behind an agent to receive
a return veto, it seems to me that purpose is satisfied and the
pocket veto should not be used. That was a position I took inside
the administration, over some opposition, but ultimately we per-
suaded the President to that position.

Senator THURMOND. Judge Bork, in a rscent interview on June
10, 1987, you indicated that and I quote, “The commerce power of
the federal government had been expanded well beyond probably
what the ratifiers intended. I think it had to expand beyond that as
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this Nation grew and became more unified. But the change in the
commerce clause is almost entirely a Supreme Court development.”
The question is, do you believe that this expansion by the Court
was proper?

Judge Bork. Well, Senator, I have not been in that position. I
really do not know. It was inevitable, let me put it that way. The
nation needed a sirong federal government with strong powers. For
a time, justices of the Supreme Court objected to that. But the fact
is, the appointment power means that sooner or later, the com-
merce clause was going to be interpreted in a way that met the
needs of the Nation. That seems to me to be just the way this
Nation grew. It seems to me an inevitable development.

Senator THURMOND. Judge Bork, during your confirmation hear-
ing on your nomination to the second court in 1982, you testified as
to the evenis surrounding the firing of Archibald Cox and assur-
ances that you made to those involved in the investigation by the
special prosecutor’s office. Now, there are individuals who have ex-
pressed a different version regarding the assurances you made con-
cerning the investigation. Would you please comment on this
matter?

Judge Bork. Well, rather than go through the entire episode, 1
think they are focusing upon cne meeting. After the firing, on Sat-
urday, October 26th, we met either the next day on Sunday or the
next day on Monday—I used to think it was Sunday because I re-
membered the Department of Justice was empty, but now 1 find
out Monday was a holiday so maybe it was empty for that reason—
in any event, Assistant Attorney General Henry Peterson and I
met with Mr. Cox’s deputies, Mr. Ruth and Locavara.

As I understand the difference in recollection, it is whether or
not tapes were specifically mentioned at that meeting. It was my
recollection they were. The others say not. But I think there is a
common recollection, at least it is shared by a lot of pecple at that
meeting, that I said they were to go forward as before and that if
we were interfered with, we would all resign. That seems to me to
include tapes, whether or not they were specifically mentioned, be-
cause I thought they had been.

Senator THURMOND. Judge Bork, I have one brief question and 1
will be through. It appears to me that much of the attack on you is
based on selective citation and taking your statements out of con-
text. Is there any particular area where this has occurred on which
you would like to comment?

Judge Bork. Senator, I think there has been a lot of it. I think I
will get to comment on it as we go through these hearings. I do not
think I have time to discuss all of them right now but thank you
for the opportunity.

Senator THURMOND. You can save it for later if you want to.

Judge Bork. Pardon me?

Senator THURMOND. Save it for later if you want to.

Judge Bork. All right. Thank you for the opportunity, but I
think I will wait a little bit.

Senator THUrRMOND. Thank you very much, Judge, and that com-
pletes my questions. Mr. Chairman, thank you.

The CrairMAN. Thank you, Senator. I think maybe it might be
appropriate here to take a short break. Before we do, let me tell
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you what I would like to try to finish tonight and if you would con-
sider it, Judge. I would like to get three more of my colleagues in,
Senator Kennedy, Senator Hatch, and Senator Metzenbaum.

hienator MerzenBaum. Senator Biden, I would prefer not to do
that.

The CHARMAN. All right.

Senator METZENBAUM. I prefer to start in the morning.

The CHAIRMAN. Well, then, that is apparently what——

Senator MeTzENBAUM. Paul Lucas and I always agree.

The Cuamrman. I apologize. Is that agreeable with you, Judge?

Judge Bork. Yes, it is, Senator.

The CHAIRMAN. Good. You helped me out a lot there. What we
will do is we will break until 5 and then we will come back and we
will do at least two more rounds of questioning. The hearing is re-
cessed until 5.

[Recess.]

The CaairMaN. The hearing will come to order., We left off with
Senator Thurmond and now it is Senator Kennedy’s opportunity to
question. Senator Kennedy.

Senator KennEDY. Thank you very much, Mr. Chairman. Judge
Bork, I wanted to pick up, for a moment, one aspect of the line of
questioning of the Chairman. As I understand your discussion of
the Griswold case, your view is that there is no right to privacy in
the Constitution. It is up to the legislature. Doesn’t that lead you to
the view that you would uphold a statute requiring say, compulso-
ry abortion, if a legislature enacted it by majority?

Let me just continue. Some of your strongest supporters have
made an issue of the allegation that there may be compulsory abor-
tion in the People’s Republic of China. As I understand it, under
your peculiar constitutional philosophy, you would be prepared to
uphold compulsory abortion in America if some future legislature
enacted it. We have just heard you say that the State of Connecti-
cut had the right to pass a law prohibiting married couples from
using birth control.

I think the real question is, Where do you draw the line? I think

ou have opened up a whole can of worms, quite frankly, here.
t about a State statute that says families with more than two
children cannot send their children to public schools? What about
all sorts of other statutes that a legislature mi%l;t enact with some
theoretically-plausible rationale, such as the Connecticut statute,
but which would obviously viclate the people’s most fundamental
rights, including the right to privacy?

I believe, Mr. Bork, that in your world, the individuals have pre-
cious few rights to protect them against the majority and I think
this is where the Bill of Rights comes in and what the Bill of
Rights is all about, that there are some things in America which
no majority can do to the minority or to the individuals. The provi-
gions of the 14th amendment under section 1, include “nor shall
any State deprive any person of life, liberty or property without
the due process of law.”

Isn’t included in the concept of liberty, the right to privacy? In
reading that term with the ninth amendment, which provides that
“the enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others retained by the people,” I
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would be interested in your reaction or response because it seems
to me that the issues of privacy have been carefully enshrined
within the Constitution by court decisions over the period of the
last 60 years.

They are rights which are enshrined in such a way and respected
and valued so importantly that I would think Americans would
have serious questions, I certainly do, about placing someone on
the Supreme Court that is willing to find some kind of a rationale,
or appears to find some rationale, not to respect it.

Judge Bomk. Senator Kennedy, at the outset let me say this. I
have the greatest respect for the Bill of Rights and I will enforce
the Bill of Rights. I have enforced the Bill of Rights. What we were
talking about here was a generalized, undefined right of privacy
which is not in the Bill of Rights. Now, as I said in my opening
statement, a judge has to apply the law and the law comes from
the text, the history and the structure of the Constitution.

There are important aspects of privacy in the Bill of Rights. This
Congress has increased privacy in many ways by statute, As a soci-
ety, we value it, but as a judge, I do not think I can tell the Ameri-
can people they may not have a law that in no way conflicts with
the w;itten and historical Constitution. Now, you raise the ques-
tion of——

Senator KeNNEDY. I want you to complete your answer. What 1
was really springing from is your response to the chairman’s ques-
tions with regard to the Griswold. We remember that the majority
in that case found that the provisions in a State statute that re-
stricted married couples from using contraception would be viola-
tive of their right to privacy. You’ve indicated that you took issue
with the rationale.

I think you continued and said, well, perhaps someone can come
up with a different rationale so that you might be able to reach a
different decision. But in response, I think, to the chairman’s ques-
tion, you talked about the importance of the majority in the State
legislatures. You did not find, at least at this time, that you were
prepared to state a philosophy or legal justification for the overrul-
ing of that Connecticut statute. I believe, quite frankly, following
that rationale, that you could lead yourself into the kinds of situa-
tions which I've posed here. If I am wrong, I would like to hear
from you on that.

Judge Borg. Well, let me repeat about this created, generalized
and undefined right of privacy in Griswold. Aside from the fact
that the right was not derived by Justice Douglas, in any tradition-
al mode of constitutional analysis, there is this. The right was
not—we do not know what it is. We do not know what it covers. It
can strike at random. For example the Supreme Court has not ap-
plied the right of privacy consistently and I think it is safe to pre-
dict that the Supreme Court will not.

For example, if it really is a right of sexual freedom in private,
as some people have suggested, then Bowers v. Hardwick, which
upheld a statute against sodomy as applied to homosexuals, is
wrongly decided. Privacy to do what, Senator? You know, privacy
to use cocaine in private? Privacy for businessmen to fix prices in a
hotel room? We just do not know what it is.
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Senator KENNEDY. Well, there are some things that people would
understand—they would feel that government intrusion, in terms of
the married couple in the Griswold case, in terms of their use of
contraceptives, did go across that line; and in the kind of examples
that I have given you, it would seem to me that that would be equally
clear, that a State statute that required compulsory abortion would
certainly violate what I think most Americans would feel would be
the right to privacy. And I believe as well that, once you have the
State dictating the size of families, it would do so as well.

What I am interested in is how you reach that conclusion, if that
would be the conclusion, under your rationale, that if a State has
got a majority and it has got a basis for passing that statute, then
it is not up to Judge Bork to look behind that.

Judge Bork. It is not up to Judge Bork to look behind that
unless he has got law to apply. I was going to say, furthermore,
that I do not think—I have never found it terribly useful, in testing
constitutional theories, to use examples that we know the Ameri-
can people will never enact. The founders of this nation banked a
good deal upon the good sense of the people, as well as upon the
courts.

Senator KEnNEDY. I would just say here, Judge Bork, that one
State did enact such a law with regard to sterilization. One State
did with regards to sterilization and I think that that reaches the
same kind of abhorrence, in terms of what I would imagine most
Americans, and certainly the Court did, would find abhorrent. I do
not think that our Founding Fathers might have imagined that as
well. But I think you have made the point. I would be glad to give
you further time on it.

Judge Bork. Well, if you want to talk about Skinner v. Oklaho-
ma—

Senator KENNEDY. | was basically interested, rather than getting
into the cases, just to get at the rationale, the reasoning, the way
that you do move to reach a decision. Let me go to the issues of
equality.

I think most Americans are proud that our Supreme Court, for
its leadership in the past 30 years in securing the promise of equal
Jjustice under law for all Americans, for striking down the Jim
Crow laws, vindicating the right to vote, and prohibiting discrimi-
nation against women.

The Court has helped to bring to an end the reign of prejudice
and, I think, create a better America. You have written a great
deal, over the years, about legislation and court decisions designed
to ensure equal justice under law and I would like to examine some
of these views.

Perhaps the most significant moral test of the country in this
century occurred in the struggle to end race discrimination. I ap-
preciate your support for the school desegregation decision in 1954,
but I am troubled because I believe that your clock on civil rights
seems to have stopped in 1954. You opposed the passage of the Civil
Rights Act of 1964, which prohibited discrimination in public ac-
commodations and employment.

The terrible burden of segregation in that period was described
by Attorney General Robert Kennedy, in his testimony before this
committee in support of the Civil Rights Act of 1963, I just quote
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very briefly, “Consider also the enumerable difficulties that face a
Negro just travelling from State to State in our country, somethmg
the rest of us have taken for granted. He makes a reservation in
advance. They may not be honored. If he seeks accommodations
along the way, he's likely to be rejected time after time until, just
to obtain lodging and food, he must detour widely from his route,
and if he does find accommodations available to him, they are
likely to be inferior.”

That was the reality in America in 1963. That was the evil that
the Civil Rights Act was intended to prohibit, but, Mr. Bork, you
did not just criticize, you harshly criticized, the public accommoda-
tions provisions of the Civil Rights Act of 1964 in your 1963 “New
Republic” article, printed rather interestingly in August of 1963 at
the time of Dr. King’s march to Washington, where he stirred the
nation.

In your ‘“New Republic” article, you referred to the principle un-
derlying those provisions as “a principle of unsurpassed ugliness.”
And then in your article of March 1, 1964, in the Chicago Tribune,
you also expressed your opposition to the public accommodations
provision and to the title of the pro Civil Right Act that
wou‘l?d end discrimination in employment as well. Isn't that cor-
rect?

dJudge Bork. I do not recall about the emplo grment Senator. I
wonder if I might have a copy of those two pieces?

Senator KENNEDY. Sure. I will ask the staff to get those. Do you
remember, or you do not remember, the use of words “a principle
of unsurpassed ugliness

Judge Borg. I remember that. I also remember, Senator, that I
said that racial segregation, by law, was also of unsurpassed ugli-
ne?ls. \]Yell, let me back up and tell you how this article came about
and why——

Senator KENNEDY. Let me just frame the question, if those
quotes are correct, about when you first publicly changed your po-
sition on the Civil Rights Act. That would be the question. Given
the two articles which you offered in 1963 and in 1964, when did
you first publicly change your pomtlon on the Civil nghts Act?

Judge Bork. I do not know if I did it in the classroom or not. I
know that the first time——

Senator KENNEDY, Publicly.

Judge Borx. Well, publicly.

Senator KeNNEDY. Publicly, you have written two important dec-
larations. I think we are entitled to know if you were prepared to
make those comments in public. I would be interested in when you
made some public comment or statement. I think cur friend from
Pennsylvania indicated you had made many speeches all during
this period of time and I would be interested in when you might be
la{blt}a1 to Ar;licate to us that you changed your position on the Civil

ights .

lﬁudge Bork. Well, I think it is implicit in some of the things that
1 wrote earlier, but I first said it, I think, where it was written
down at least, in a confirmation hearing in 1973. But, one has to
know the evolution of my thinking about political matters to un-
derstand where that article came from and why I no longer agree
with it and have not agreed with it for a long time.
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One has also to know that as Solicitor General, 1 enforced the
rights of racial minorities, in court, often further than the Su-
preme Court was willing to go. You should also know, Senator, that
on my present court, I have frequently voted for black plaintiffs in
various kinds of civil rights or voting rights cases.

Senator KENNEDY. Just on this point—as Solicitor General, you
are really representing your client, are you not? Are you not repre-
senting the United States in those cases?

Judge Bork. I am indeed. Indeed, I did not have to go that far if
I did not want to. I think it is important to know how this came
about. I had come to Yale as an avid free market type. I had gotten
into classical economics, which teaches that by and large, it is
much better to let people arrange their own affairs and their own
transactions than to try to govern them by law. I made, what I now
regard as a not uncommon intellectual mistake of trying to apply
those principles to social interactions. I do not think it works there
because you have not got a marketplace to discipline people.

But, it is not uncommon for free market economists to display
libertarian Frincip]es. This article came about because I was argu-
ing with Alex Bickel about this subject. I, at that time, thought
that any coercion of the individual by government, had to be justi-
fied by a grinciple that did not lead government into all kinds of
coercion that should not be there and I could not see a general
philosophical principle here that justified this coercion.

I also could not see a general philosophical principle that would
justify segregation by law. I was leaning on the side of individual
freedom. I think that was wrong because I do not think any gener-
al princiﬂle is available. I now take what I would call—at least
what Bickel described as—the Edmund Burke approach, which is,
you look at each measure—this is a political matter, not a judicial
matter—you look at each measure and ask whether it will do more
good than harm.

Had I looked at the civil rights proposals in that way, I would
have, as I later came to, recognize that they do much more good. In
fact, they make everybody much happier and they help bring the
nation together in a way that otherwise would not have occurred.

Senator KENNEDY. Well, the point, I believe, is a simple one. At a
time when men and women in the South and North, Republicans
and Democrats, recognized that race discrimination had to be out-
lawed in America, you strongly and publicly opposed civil rights
legislation, calling its underlying principle one of “unsurpassed ug-
liness.” It was not until 10 years later, when you were nominated
to be Solicitor General, that you publicly repudiated those views.

Judge Borx. Senator, I do not usually keep issuing my new opin-
ions every time I change my mind. I just do not. If I re-visit the
subject, I re-vigit it, but I do not keep issuing looseleaf services
about my latest state of mind.

Senator KENNEDY. The point that I would make here is that you
felt it was sufficiently important to publish your views at a time
when we were having a national debate in the early part of the
1960’s on civil rights legislation. We were having a national debate
in 1968 on the whole issue of fair housing. We were having a na-
tional debate in 1972 on other civil rights legislation and you did
not feel, even though these were matters that were right before the
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American people and the Congress of the United States, sufficient-
ly aroused in terms of your altered or changed views, that you
were prepared to publish those views. I would just say I wish you
had been as quick to publicize your change of heart as you were to
broadcast your opposition.

Judge Bork. Well, the broadcasting of the opposition took place
entirely because 1 got into an argument with Alex Bickel. He wrote
frequently for the “New Republic’” and he asked me to write it up.
I must say that when he saw it, he said, your article is a version of
liberal thought. Let me say one other thing. The concern about the
rights of liberty, as well as equality, was by no means an unusual
one then. When Congress came to face the fair housing laws, Con-
gress began to make exceptions for Mrs. Murphy’s boardinghouse
because they were worried about coercing the individual in that

way.

X few years after I wrote this article, Justice Harlan dissented in
a lunch counter sit-in case, talking about the freedom of the indi-
vidual and the rights of equality as being competing constitutional
considerations. 1 think I was wrong there. I do not think I was in
bad company, with Justice Harlan and this Congress, but those are
serious matters and it is no small thing to coerce generally.

Now, I was afraid that the principle of this legislation could lead
to coercion of association everywhere. I now realize that we legis-
late partially and never legislate on a general principle so that
there is no ger that this kind of thing would expand into other
areas of coercion.

Senator KENNEDY. Were you not worried about the coercion that
was happening to the blacks in this country because of lack of op-
portunity for equal employment? Were you not equally concerned
about that type of coercion, Judge Bork?

Judge Bork. You mean private coercion?

Senator KENNEDY. Yes.

Judge Bork. Sure.

Senator KENNEDY. Public, as well as governmental activities.

Judge Borkx. Well, governmental activity, I said in this article,
was wrong. If you segregate by race, I said that was a principle of
unsurpassed ugliness, too, and you will read my writings from be-
ginning 10 end and you will never find a mark of racial of ethnic
hogtility and you will find consistent support for some——

Senator KENNEDY. I was talking about the coercion that comes in
public accommodations, at lunch counters, in hotels, in those places
which I illustrated before. I wish, quite frankly, you had demon-
strated as much concern about the coercion that was happening to
those black citizens that were being coerced as you apparently
were concerned about others.

Let me go to the issue of poll taxes. The right to vote is the cor-
nerstone of a free society. For decades poll taxes were used to keep
g)or Americans, often of racial minorities, from exercising the

anchise. In Harper v. Virginia Board of Elections, which was de-
cided in 1966, the Supreme Court struck down the poll tax because
it deprived poor Americans of equal protection of the laws by bar-
ring them from exercising their fundamental right to vote.

In its majority opinion the court stated: “Wealth or fee paying
has, in our view, no relation to voting qualifications. The right to
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vote ejls too precious, too fundamental to be so burdened or condi-
tioned.”

Judge Bork, is it not true that in your confirmation hearings to
be Solicitor General in 1373 you testified that you thought that
Harper, and I quote, “as an equal protection case seemed to be
wrongly decided.”

You were asked whether as far as the welfare of the nation was
concerned the Harper case was correctly decided. Am I correct that
you answered, “I do not really know about that. As I recall it was a
very small poll tax. It was not diseriminatory and I doubt it had
much impact on the welfare of the nation one way or the other.”

And then you were asked about the constitutional issue, and you
responded, I think that is a question of degree. It depends on the
size of the poll tax.”

Do you remember? Is that accurate?

Judge Bork. As [ recall it, Senator, yes.

Senator KENNEDY. Now, am I correct that in 1985, in your for-
ward to The Constitution and Contemporary Theory, you again
suggested the Supreme Court had been wrong to strike down the
poll tax in the Harper case?

Judge Bork. Sir, I am willing to discuss that case, fully, Senator.

Senator KENNEDY. | am just wondering if you have changed your
view that the Supreme Court was wrong in the Harper case to hold
that poll taxes are unconstitutional?

Judge Bork. I think it was, and I will tell you why, and I have
no desire to bring poll taxes back into existence. I do not like them
myself. But if that had been a poll tax applied in a discriminatory
fashion, it would have clearly been unconstitutional. It was not. 1
mean, there was no showing in the case. It was just a $1.50 poll
tax.

This Congress had just recently drafted and proposed to the
States and had adopted an anti-poll tax amendment to the Consti-
tution which this Congress carefully limited to federal elections so
as to leave State poll taxes in place if States chose to have them.
That seemed to me a little odd, therefore, that the Court would
come along and mop up something that Congress did not bother to
amend the Constitution to accomplish. Not did not bother; deliber-
ately did not.

The poll tax was familiar in American history and nobody ever
thought it was unconstitutional unless it was racially discriminato-
ry. Now, in Harper itself Justice Black—who was hardly a man
who was insensitive to voting rights—Justice Harlan and Justice
Stewart all dissented from: the majority holding. Justice Black said
the Court was using the old natural law due process formula to
write into the Constitution notions of what it thinks is good govern-
ment policy.

Harper overruled a prior case in which the majority had upheld
the poll tax and in that case Justices Black, Frankfurter, Jackson
and others upheld the poll tax. Archibald Cox has said, and 1
quote, “the opinion seems almost perversely to repudiate every con-
ventional guide to legal judgment,” although he liked the result. I
like the result too. I just do not see the legal judgment there.

Alexander Bickel made much the same criticism. It is a decision
that is hard to square with out constitutional history.
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Senator KENNEDY. Well, it was not only on the basis of race. It
was also on the question of discrimination against the poor. I
remember very well, because 1 offered that amendment on the
Veting Rights Act. I suppose the question is, how high a price should
a poor person have to be able to pay to exercise the fundamental
right to vote. You and I may not have to worry about where each
dollar goes but there are a lot of Americans who do. To suggest that a
poll tax, if it is small enough, does not deprive a poor person of a
fundamental aspect of citizenship, well that reminds me of Anatole
France's famous remark that ‘“the law in its majestic equality for-
bids the rich as well as the poor to sleep under bridges and to beg
in the streets and to steal bread.”

The oath every judge and justice takes requires them to do equal
right to the poor as well as to the rich. I just think we have to be
gensitive to the realities, not just legal technicalities.

Let me go to one man, one vote. In years past, one of the great
obstacles to real democratic representation in the country occurred
when State legislatures apportioned themselves in ways that sys-
tematically reduced the voting strength of particular constituen-
cies, drawing election districts with different size populations to
enable some groups to maintain more of their share of power at
the expense of others.

Judge Bork, in the Reynolds v. Sims case back in 1964, the Su-
preme Court held that the Constitution requires election districts
in States and localities to be apportioned in a way that meets the
one man, one vote standard so that each legislative district con-
tains roughly equal population.

Is it not true that in 1968 you wrote in Fortune Magazine, and 1
quote: “On no reputable theory of oonstltutlonal adjudication was
there an excuse for the doctrine it imposed.”

Judge Bork. I think, Senator, I not only wrote that, I still think I
was right, and I will discuss it with you.

For one, we might start off by observing that the Senate of the
United States would be an unconstitutional body if that rationale
of one man, one vote were applied here.

Senator KEnNEDY. Well, that is entirely different, as you are too
good a professor not to understand. There was a different require-
ment agreed to at the time the Constitution was adopted, and that
was the New Jersey Plan and that was accepted by the Founding
Fathers, and that is a different kind of situation and you know
that as well.

Judge Bork. That is entirely true. On the other hand, the reason
for allowing certain units tc have equal votes, even though their
populations are not equal, applies as well in a State legislature or
State senate as it does here. But passing that, it should be said that
I agreed with Baker v. Carr, which was the case which first held—
over the dissent of Justices Frankfurter and Harlan—which first
held that the courts could get into reapportionment. It was a sub-
ject matter they could take up. I agreed with that because the leg-
islature in that case was so mal-apportioned that a majority of the
voters had no opportunity to get a new apportionment plan.

Now, it should be said that my position was the position that
Justice Stewart took in Lucas v. 44th General Assembly in dissent.
There you had a reapportionment plan with a State senate based
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on counties, I believe, which had been adopted by a referendum
with a majority vote in every county in the State.

Justice Stewart wrote, and I explicitly agree with it, that a State
ghould be free to apportion as it sees fit, so long as the apportion-
ment plan has rationality and so long as a majority has a way to
change the apportionment whenever it wants to. That seems to be
my point, and I must say it is a point that has been agreed to by a
great number of law professors.

There is nothing in our constitutional history that suggests one
man, one vote is the only proper way of apportioning. There is
nothing in our political theory. Indeed, the executive veto, the com-
mittee system, districting, all of those things are really inconsistent
with one man, one vote.

Senator KENNEDY. Well, I must say that you have indicated that
position that you have expressed here on many different occasions.
You said in 1973 before the Congress one man, one vote ‘‘was too
much of a straightjacket” and that you, quote, “did not think that
there is a theoretical basis for it.” And then you indicated on June
10th of this year, you said in an interview, “well, I think this Court
stepped beyond its allowable boundaries when it imposed one man,
one vote under the equal protection clause.”

I think the people of this country, Judge Bork, accept the funda-
mental principle of one man, one vote even though they are not
burdened with a law school education.

Judge Borg. Well, Senator, if the people of this country accept
one man, one vote, that is fine. They can enact it any time they
want to. I have no desire to go running around trying to overturn
that decision. But as an original matter, it does not come out of
anything in the Constitution and if the people of the country want
it, they can adopt that apportiontnent any time they want to.

Senator KENNEDY. Judge Bork, I do not think you have to be a
law professor to know a little about simple justice. After hearing
you just on these issues—we will get into others during the course
of our hearing—the bottom line is clear;: When it counted you op-
posed the key provisions of the Civil Rights Act banning race dis-
crimination in employment, in public accommodation, and you did
not publicly repudiate your opposition for some 10 years.

You criticized the Supreme Court’s decision banning the enforce-
ment of racially restricted covenants. In a response to earlier ques-
tions you said you could not find a rationale about how you would
be able to continue banning those——

Judge Bork. Senator, may I correct that? I said that decision
stands. Nobody is going to overturn it, but it is fortunate the ra-
tionale upon which it was decided was not extended to other things
because it would have made the courts the ultimate legislature on
all private relationships in our society. I think a vast majority of
professors who have examined that have agreed.

Senator KeNneDY. I did not hear this afternoon the rationale
about how those racially restricted covenants could be struck down.

Judge Bork. 1 argued against racially restricted contracts in
Runyon v. McCrary under Section 1981 and won the case. They can
be struck down that way. Congress has struck them down, as I un-
derstand it, in the Fair Housing Law as well, which is fine, is good.
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Senator KENNEDY. But you disagreed with the Supreme Court de-
cision striking down the poll tax which prevented poor people from
exercising their fundamental right to vote; and you also opposed
the Supreme Court decision upholding the one man, one vote prin-
ciple which requires that every citizen’s vote be counted equally.
With all your ability, I just wish you had devoted even a little of
your talent to advancing equal rights rather than criticizing so
many of the decisions protecting rights and liberties.
beli‘ayvyers can always make technical points, but a justice ought to

air.

Judge Bork. Senator Kennedy, I do not think your characteriza-
tion of one man, one vote as a civil liberties case is correct. In fact,
I think it is the opposite. But we can discuss that at greater length.

The CHaIRMAN. If you would like to go on, because the Senator
has more time, also.

Judge Bork. He has more time? I thought he was summing up.

The CHAIRMAN. I think he was. I am not suggesting he shouid go
on, which he can, because his time is not up.

My point is, anytime you feel you want to expand on an answer,
you are not bound by the time, so you just go on any time you wish
to expand on an answer. That is my point.

Senator LEAnY. Mr. Chairman, I might note just on that last one,
just as Judge Bork left it, I, for one would find it very helpful to
hear an expansion on his last sentence.

Judge Bork. On one man, one vote, Senator?

The CHAIRMAN. Whatever you were going to say. The whole
point is, Judge, any time you want to say anything, just go ahead.

Senator LEaBY. I wish you would. I understood you to say you
did not see it as a civil liberties case but quite the opposite and 1
would just be interested to hear the explanation.

Judge Borg. Well, for this reason Senator, let us talk about a
State like Colorado, all of whose—not all of--the majority of whose
citizens in ever{”county want a State senate structured like the
federal Senate. Why is it an advancement of civil liberties to say
they cannot have it. I think it cuts into the liberties of the voters
who want to have a senate structured in that way. But more funda-
mentally, you cannot apply the principle of one man, one vote
across the {oard unless you think that we could do away with the
committee systems, we could do away with the executive veto, we
could do away with districting instead of at-large elections, and so
forth and so on.

Thiese points are ail made with great precision in advance of the
Court adopting the point in Dean Phil C. Neils article in the Su-
preme Court Review that came out just about a year before the
Reynolds case, I guess, and was made at great length. Nobody
doubts that an apportionment which is discriminatory can be
struck down. Nobody doubts that an apportionment which a major-
it{ cannot change should be struck down. The only question is
whether this rigid formula is good or not.

And let me tell you one other thing, Senator. For my sins I was
approached by a three-judge district court in Connecticut and said
they had just struck down the plan put in by the legislature and
would | serve as a special master to redistrict Connecticut. I said,
Judge Blumenfeld, I have just written that one man, one vote is a



159

fiasco—and that was my word, I am afraid—but I will do it. I will
follow the rules if you want me to do it that way, despite the fact
that I have written that, and he said, yes.

So I then went out and got all of the census tracks and began to
try to remake Connecticut. Well, I was not too well received up in
Hartford because when I went into the legislatures they were terri-
fied it was a Yale professor with a beard that they had never heard
of before. I remember they looked at a map on the wall and said
somewhat caustically, that is Connecticut, professor. And I said, for
now. [Laughter.]

But I did it. I did it on a one man, one vote basis and within 1
percent deviation from district to district, which means you have
got to cut town lines and carve communities up in the strangest
ways. And I did it blind, just on the numbers without any under-
standing of the political impact and I first understood the political
impact when I went up to testify at the hearing. I went to a restau-
rant without being told it was the Democratic parties hangout. I
was sitting there eating when a man I did not know came up and
said, that is a wonderful plan, professor; you are a good man; my
name is John Bailey, Democratic national committeeman. He was
chairman of the Demeocratic national committee.

Well, the court accepted my plan and the Republicans appealed.
But 1 know from that experience just how artificial one man, one
vote leads you to be in cutting up communities and natural groups
and so forth. A little more leeway in the apportionment rules,
which—as a matter of fact in that case the Court came to allow
more leeway 50 that it is not one man, one vote in state elections
anymore. And I think that wags a good relaxation.

I 1’ISenator KenNEDY. Mr. Chairman, I do not know how much time
ave.

The CHAIRMAN. Senator, you had 5 minutes remaining.

Senator KENNEDY. Just one final area. On the issue of sex dis-
crimination, Judge Bork, as you know, the equal protection clause
of the 14th amendment prohibits a state from denying any person
within its jurisdiction the equal protection of the laws. You said
this afternoon that your statement that the equal protection clause
di)es not apply to women came in your Indiana Law Journal arti-
cle.

Judge Bork. Do you have a page citation there, Senator?

Senator KENNEDY. Excuse me?

Judge Bork. Do you have a page citation?

Senator Kennepy. Which? Of the Indiana Law Journal?

Judge Bork. Yes.

Senator KENNEDY. Page 17. I am glad to move along just in
terms of the concept. I am not going to stop here. I want to get to
the broader question in terms of the test, so I will go beyond the—I
am not looking for the quote here, just to mention that as the Indi-
ana Journal.

Judge Bork. I was just trying to find that statement.

Senator KEnnNEDY. You had said that cases of racial discrimina-
tion aside, it is always a mistake for the Court to try and construct
substantive individual rights under the due process clause—or the
equal protection clause.

If T could just go on, there is something else I am driving at.
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Is it not true that in an interview with United States Informa-
tion Agency in June of this year, 10 years after the Court applied a
rigorous standard test to sex discrimination, you said, and I quote, I
do think the equal protection clause probably should have been kept
to things like race and ethnicity.”

This is after the Supreme Court changed its basic test. It is clear
from your public comments as recently as 3 months ago that you
disapprove of the Supreme Court’s recognition in the past 10 years
that laws which discriminate on the basis of sex must be subject to
heightened scrutiny under the 14th amendment. Because under the
rational basis test, the Supreme Court upholds a classification if it
is rationally related to any government interest. That is a very le-
nient standard used by the courts in judging routine economic reg-
ulations that treat different persons and businesses differently.

That distinction was mentioned by the Chairman. In 1976, the
Supreme Court rejected the rational basis test and applied a strict-
er standard for sex discrimination. And yet, in June of this year,
you said that decision trivialized the Constitution. In this day and
age men and women stand equal before the law. Women are first-
class citizens, Mr. Bork, and your views would take us back to the
days when women were second-class citizens and the Supreme
Court winked at discrimination and denied equal rights for women.

Judge Bork. Well, let me talk about that, Senator. In looking at
the 14th amendment, race is the paradigm case. Race is the core of
the amendment. That is what the post-Civil War amendments were
basically aimed at. They wanted to help and prevent discrimina-
tion against the newly freed slaves. And of course, race and ethnic-
ity—that is the way the amendment was applied for a long time. It
was applied to Chinese Americans in Yick Wo v. Hopkins.

At least for the last 90 years, roughly, the Court has also been
doing two things. It has been using a reasonable basis test, but it
has also engaged in the activity you described, by saying this group
ig in under the 14th amendment, that group is out.

Then they would develop multi-tier levels of scrutiny. That is,
racial discrimination or distinction required strict scrutiny by the
courts and a compelling governmental interest. Gender began to
get intermediate scrutiny or something of that sort. I think that
approach is highly artificial and not sufficient. I think you de¢ not
have to say this group is in, that group is out. You say that all per-
sons are in, as the amendment does, and then you apply a reasona-
ble basis test.

The reasonable basis test got a bad name because it simply is not
applied with any degree of severity at all in the case of economic
cases, and maybe it should not be. Maybe those are interest group

olitics cases. But if you look at—ask yourself whether a reasona-

le basis for distinction exists, the answer will be in a race case,
almost never; in a gender case you will get something that resem-
bles intermediate scrutiny, but you do not have to go through put-
ting groups in and out and you do not have to have different tiers
of scrutiny.

And indeed, I think Justice Stevens made a similar point, or
maybe the same point, in a recent opinion of his. It gives women—
women were not thought of as protected in particular when the
14th amendment was applied. There was a lot of what we now call
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discrimination against women which seemed to them a very natu-
ral way for civilization to be organized. But as the culture changes
and as the position of women in society changes, those distinctions
which seemed reasonable now seem outmoded stereotypes and they
seem unreasonable and they get struck down.

That is the way a reasonable basis test should be applied.

Senator KenNEDY. Well, the point as I see it, Judge Bork, is that
talking about the rational basis test, it was the test the Supreme
Court used for a 100 years to deny equality for women. Some years
ago the Court altered that to a rigorous standard for sex discrimi-
nation. As I understand the rational basis test, it is the same test
which is used in terms of economic regulations and pollution ordi-
nances. You have restated earlier in your response to Chairman
Biden that this is still your test whereas the Court itself has moved
to a much more rigorous standard to sex discrimination.

Judge Bork. I do not think in the case of gender, Senator, that
my test—or what you call my test, which is a test the Court has
been applying in one way or another for 90 years—would come out
that much different than an intermediate scrutiny standard.

Senator KENnEDY. Well, it was still the test that was used when
women were discriminated against back in 1896. That was the
basis and I think you get a very substantial body of legal opinion,
plug the Justices, that believe that the test has been altered and
changed to a rigorous standard test and that does provide a great
deal more protection to women.

What I hear you saying here now is that the test that was used
about 90 years ago and which was the basis for discrimination
against women is the standard that you would use. You might be
able to elaborate on it, but that is, at least, what I am hearing.

Judge Bork. I do not know that it was the basis for discrimina-
tion against women. I think that society saw all kinds of distinc-
tions, legal distinctions between men and women as entirely rea-
sonable and rational. This society no longer sees them that way,
and that is fine.

Senator Kennepy. Well, I just will take 30 more seconds, Mr.
Chairman. On numerous occasions over the last 16 years, Mr. Bork,
you have suggested the equal protection clause of the Constitution
does not ban discrimination against women. Now you are suggest-
ing the Supreme Court should apply the same lax standard to sex
discrimination cases that it applies to challenges to air pollution
ordinances or economic regulations.

You have also disapproved the equal rights amendment, and fi-
nally you also suggested in a 1985 opinion that the Civil Rights Act
offers little if any protection against any one of the ugliest forms of
gender discrimination, individual sexual harassment on the job. We
have made great progress in the country in the last 20 years in
giving women equal status under law and I think the controversy
has largely been settled. But you would have the Supreme Court,
evidently, roll back the clock and reopen old wounds.

Judge Bork. Senator, I think I must reply to that. I have never
said anything about the ERA except that it seemed to me odd to
put all of the decisions about how women may be treated—what
they may do and what they may not do and so forth—into the
hands of judges without any guidelines from a legislative history or
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anything else. Had the ERA said, Congress may make such laws as
it sees fit to remove gender inequality, I would have no objection.

My objection to ERA—which I never campaigned against, 1 just
dropped a footnote someplace—was essentially the same as my ob-
jection which I have voiced to this administration's balanced
budget amendment. In one case you put all the relationships be-
tween the sexes in the hands of judges where it should be in the
hands of legislatures, except when it violates the Constitution. In
the other case, you are going to put this government’s finances in
the hands of judges, or the budget in the hands of judges.

It does not seem to me that judges are fit for either of those
tﬂsks without a lot more guidance than either amendment gives
them.

Senator KENNEDY. The point is, in a May 1974 Mayflower Hotel
speech, you indicated that the fact that the adoption of ERA would
ratify and forward a dangerous constitutional revolution is the one
feature of it that is rarely if ever criticized.

Judge Borxk. That is right.

Senator KENNEDY. I would ask that the full speech be put in the
record.

[Speech follows:)
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MAYFLOWER HOTEL SPEECH

The title given this talk —-- "The Consequences of Judicial
Imperialism" -- may suggest that patt of what ought to be the argument
is rucked nearly incto the premise, thar is the propositiom that che
judiciary have exceeded the bounds of their legitimate authority.
Though the title was assigned, it is only fair to say I did not
pretest.

It seems to me chat in many areas, noc merely chat of che role
of the judiciary, we are more in need of constitutional thinkiag chan
at any time since the framing of cthe Conscitucion and the period
tefsre, during, and after the Civil War. Our sociecy is changing
drastically, and the changes to be observed in the judiciary are
rerely one of the alterations that reguire thinking about.

Walter Bagaehot surnaed it up best wvhan he said,

The chariczeristte aonter of areat aations, iive the
f%o=ans anc tae Enzlisa, which have a lone history of
continuows creacicn, is chac thev pay arc lasc fail

from not comprehending tile ereat institutions which they
have created.

Cne of the greatest of the creations of the American nacion is
a fejeral judiciarv empowered to set aside the acts of democracic
najorities in the name of the eaduring values named in tne Constitution.
It is unique, 1t has undouybtedly contribtuted greatly to our freedom
and to our sense of nationhood, our sense thact America is founded upon
the idea of ar untouchable cere of human freedom. But judicial posrer
is not fnvariably beneficent. I invice you to compare two refleccions
by one of America's greactest legal scholars before and afrer judicial

activism had reached its present proportions.
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In 1962 Alexander M. Bickel was able to write a book about the

federal judiciary eatitled, The Least Dangerous Branch, in which he

quoted Hamilton's words that “the judiciary, from the nature of its
functions, will always be the least dangerous to the political rights
of the Constitution" because it has "no influence over either the sword
or the purse; no direction either of che strength or of the wealch of
the sociecy; and can take ro active resolucion whatever.”

Not long before his tragically early deacth in 1974, Bickel wrote
in another vein. In discussing civil discbedience in America, an
atcictude toward law and rules that had its culminacion in Watergate,
he said:

The assaulr upon the legal order by wmoral imperatives
wasn't only or perhaps even most effectively an assault
from the outside., It came as well Erom within, in the
Supreme Court beaded for fifteen vears by Farl 'arren.

. More thaa once, ard in some of its most irnortant
actions, the Varrea Court 2ot over doctrinal difficulties
ot issues of the allocation of competences among various
insticucicons by asking what ic viewed as a decisive
practical auestion: If the Court did not take a certain
action which was right and good, would other institutions
do so, given political realicies?

Thac judiciary had, for Alex Bickel, become a dangerous branch
because it Inereasingly violated 2 fundacenral value of our soeciezvy.
'l is the premise of our lepal order,” he wrore, “thkart its own complicared
arrangemeats, although subject to evolutionary chanpe, are more important
than any mementary objective.”

It is thac lesson, that comprehension of this preac inscicution,

that we are in daunger of losing, and with ir much else cencral te our

civilization.
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In the time available, I can but briefly outline the dangerous
consequences of the era of judicial activism that began with the
Warren Court and has not ended yaCt.

If pressed to prove that courts have become activist I would
respond in tuvo ways, First, they have expandad the scope of their
authority dramacically in the past twenty years. Activism has appeared
before in our hiscory, but it musc be admitred chat courts legislace
more freely and oore frequenctly now, and they have displaved an ua-
precedented willingness to take over major executive functions, 1f
it pas not become routine, it has certzinly becoms common for courts
to enter into che detailed adminisetration of prisons, mental hones,
police and firc departments, and to review adrministracive agency
dasisions vith a severitv ard particularity tha:t reniaces arercy
fiscretien with judicial discretion.

An alternacive measure of judicial activism is rhe degree to
wvhick courts have freed themselves from any meaning to be found in
the Constitution by conventional modes of legal Interprecatlion, the
degree to which meaning is assigned the Constitution which is nmot to
e found in its text, nistory, and structure and i{s often contradicted by
text, history, or structure. ¥ardly anyone denies that is an accurate
description of what occurs.

Instead the scholarly debate swirls, or perhapa stagnates, arocund
the issue of whecher judicial rewriting ofi che Consricurion is justified.
In fact, the debate is less about that than the questcion of which
justification for rewriring ‘the Constiturion is better. One popular

argument Is that courts must cure the failures of democracy by protezting



166

i

groups identified as "discrete and insular minorities,” a motion suggested

by Ecotnote four of the Carolene Products decision. I am chinktng of

putting errata sheets in every copy of volume 304 of che United States
Reports statiog that footnote four was a typographical error, thus
viping out an entire jurisp;?dential industry and bringing two dozen
acadenic careers to an abrupk conclusion.

The difficulty wich the argumeat that courets should undertake to
reoair the defects of demotratic processes is that the demonstracion
of a defect usvally consists in pointing to a lav that cthe schelar
in aquestion would have vetoed had he been the governor. The process
iIs not really shown to be defective; cthe resulc is simply disliked.

The other approach is that of moral philosophy. The law schools
are awash with soclal contractarians, utilitarians, lipzuistic analysts,
ari jurisnrudes of everv persvasion. It has gorren so vou can't swing
a cac in che faculcy lounge without damaginc some stern young philcsophar
though there may he room for arsument about the social utilicy of that-
Among tae more thougintiul attermpts to justifv a jfficia:y that deparcs
from the fair meaning of the Constitution is cha;{harry Wellington, the
dean of cthe Yale Law School, a man whom I have no desire to hit with a
cat for many reasons, some of them not connected with self-interest. He
contends that constitutional courts may legitinmately enforce against
legislacures the conventional morality of our society. The conventional
moralicy 1s not the judges® morality but ocurs, the soclecv's. Courts,
he belleves, are the proper agency for the fmposicion of principles
derived from morality hecause, beinz isolated from Interest group politics,

they are ipstitutiopnally beé;er equipped rhan legislarures, to discern
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conventional morality. He states, ''the wav in vhich one learas
about the conventional morality of a society is to live in it, become
sensitive to it, experience widely, read extensively, and ruminate,
reflect, and analyze situations that seem to call moral obligacions
into play. This task may be called the method of philosophy.™

Anmong the many reasons for dubiety about this approach is that
there does not appear to be a single morality., The morality of complex
societies tends not to be monolithic and to be filled with inconsistencies.
The method of philosophy, which Wellington prescribes, and which i{s the

nethod advocated by most friends of an activist judiclarv, is a prescrip-

AT

tion for discerailng met che meraliry of the-ffcie:y at large, ught.e
AT wr et
morality of the upper middle class anﬂ?Zbrdbably. because of cthe materials
from which it will be drawm, primarily che moralicy of che incellectual-
acaderiz segnent of that class. The norality of other sesnents of the
co~—unitv 15 lilelv ©o be larzelv unoublished, inarciculaze, and ohrased
in ways intellectuyals dislike. [In any event, the notion that the
generality of judges have the time or ineclinacion for rumination and
philosophical 2nalvsis is at odds with reality, Lf that 1s what we
vant, and I don't, we will have to choose our judzes in different wavs
and drasticallv reduce their wveritloads.

These considerations are sufficient, I think, co show that chere is
no philesophical rudder for judges and chat once they depart from the
conventional legal modes of constitutional interprectation they are not
merely at sea but adrift. That {s the face of aczivise coures vho
abandon the confining safeguards of lav in order to achieve laudable

momentary objectives.
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The consequences of judicial activism seem to me damaging in three
areas: the effects upon law, upon society, and upon our political
arrangements.

The implicarions for law are fairly obvious. It will display, in
greater or lesa degree, the following characceriscics: law will be

Qii:it - _bf
political, it will display strong signs oqzindbherence, it will manage
affairs increasingly incompetently, and much of fr will become
trivialized.

The matters wicth which constiturional law deals are of intense
political interest. They ate made subject to law and courts precisely to
rerove them from politics. But that requires other rules to bind the
judge. Courts who have moved away from conventional legal materials
have no such rules and ¢zn oaly decide politicaily. It is, moreover, an
un=1itisfacter form of politics, onme hiddern from nublic view, becausa :thz
inhikitions of the traditional judicial process remain in place so that
interest groups have lirtle or no access te the process and no power
to censure those responsible for the outcome. As legislatures, in other
words, courts are {nagcessible and unresponsive.

The body of law produced by a political court will be intellectually
incoherent because individual judpges will have different hierarchies of
political values. I remember a peignant evening when a young, highly
philosophical professor from anothetr school came te Yale to talk about
his study of che Suprere Court. He had indencified a long lisz of values
that seemed fmportant in the Court's opinions -- equality, freedom,
education, leisure, and so on. He had worked his way through the cases
to find che philosophical s;ance of cthe Court, and he dlagrarmmed che

results jor us on the blackboard. Unfortunately, what the diagram shoved
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was that value A was preferved to B, B to C, C to [', but B was ranked
higher than A. He said he could noc believe it and was going back to the
drawing board to see what he had missed, What he had missed is that
political groups do not produce consistent votes,

Incoherent law is virtually a denial of the idea of law. Tt
works upon licigants, fails to give fair warniang, and educates us to see
law as essentially manipulative and cynical. At Yale, for reasons we
cannot remenmber, we teach constitutional law in the first semester of
the first year, and, try as one will to counteract its baleful influence,
cthe contents of the casebook overwhelz the teacher. It is said thac
some years ago a politically-oriented version of legal realism flourished
atr Yale and che faculcy taught it to che courts. If that is so, the
courts are hzving their vevengs, bocause now the casebook teaches iv to
tre Yale stodents.

Folirical courcs vill also overload thenselves because they push
law inteo areas it had not previously reached. Congress has a great
deal of responsibility Eor overloaded couvrt svscems, but I wonder if even
that i1s not partly due to the fact that courts have displayed a willing-
na2ss to take on pollcy issues in a legislacive manner. In any event,
overload diminishes the competence of courts because they deal more rapidly
with more problems, more institutions, and more subjects.

Activism also tends to crivialize the Constitution. Once legal in-
terpretation 1s abandoned in order to produce good results, it is almost
iopossible to find a stopping point. For example, once the Court expanded
the equal protection clause bevond cthe subject of race, standards for
demanding or not demanding ;Aualicy blurred, and we have arrived ac the

situacion vhere the Court solemnly addresses itself to the gquastion of

what the Conscitution of che Unirad Srareec hae on ~-.



170

seccing the age for drinking 3.2 beer for males ac 21 and females at
18. 1t curned out that the Constitution forbade such treatment of that
discrete and insular minoricy, males, and cthe dispute generated seven
different opinions, suggesting that the issue was of roughly the same
portent for the Republic a5 cthe Steel Seizure Case. I cannoc brinag
myself to corment upon the recent discovery that the framers of the
fourteenth amendment required female reporters in the Yankees' locker
roonm,

I want to turn next to some of the effects of judicial activism upon
the society. Two come to rnind: the infli-tion of inefficiency unon
social and economic processes, and darage to the cormunity's morale
and self-confidence Iin 1ts moral standards.

The infliction of inefficiemcy upon ecoromic processes has occurred

pri~arilv trhrouph the eupansive reacing of anri-trust and regulatory
statutes. hat is a subject so familiar that I pause only to meacion

it. The inposition of added costs on other institutions and processes
occurs through the judiciary’'s tendency- to regzard judicial processas as
the tode!l to which other processes should tend, so that in a variety of
contexts cthe Courr requires some form of due osrocess, some kind of a
hearing, before action can be taken. 7This is often quite inappropriate
to the processes involved, whether school discipline or the repossession
of a television set for -nompayment of Inscallments. 5S¢ poverful is the
influence of thact lesson that private inscitutions such as universities
begin to judiclialize chelr processes for discipline and other matters,
and the adversary process often polarizes the members of the communicy
in ways that older, more infgrmal processes did not. Increased costs also

occur when the courts undertake to prescribe in detail the behavior of
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institutions such as mental hospitals. In the name of the Constituction,
a particular standard of care and theory of therapy is chosen and imposed
upon institutions that have some claim to know better hov to operate.

More worrisome im many respects is the impact of an acctivist judiciary
upon social morale and self-confidence. Congtitutional law as enunciated
by che Supreme Court is an enormously powerful moral teacher. Too often
its teachings are a rebuke to the traditional moral standards of the
community. Local communities are told that their schools may not inflict
even light punishment for disciplinary infractions without following
procedures prescribed by courts and zust then face possible judicial
review of théi: decisions. The authority of adulcg, teachers, and °
institutions other than courts is made suspect and weakened. Local
coxrunities are freaqueatly informed that even slight episodes of racial
secre-atinn, often well in the past, are so heinous ot eutire scbhool
s¥stens must De reorganized and vun v courts. Students —ust be tused
from their neighborhoods in order to achieve specified dezrees of racial
incegration, the lesson being rhat free social processes and individual
choices that did noc achieve that integration are blameworthy. This is
naturally vieved as rebuke and vunishmenc.

Communities are further inforz=ed that their atrenpts to control
pornography and obscenity, to orevent the deterioration of the wmoral
atmosphere in which chey live, are in fact beni;ﬁied violacions of First
Amendment freedoms. They are often told in fact that the Constitution
enshrines moral relativism, When the Court denied stace power to ounish

the public display of an obacenity, the eopinion said, with stunning

' That doctrine

casualness, that “eme min's yulgarity is anocher's lyric.'
would deny society the right‘to enforce any moral standards against

dissenters. WUWe have the judiciary to thank for the current condition
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of Times Square and the plague of pornography around us.

The subject of the public's frustraction with a judicial system thac
seems unwilling to punish crimfinals with the severity that the public's
moral sense demands is too well known to require extended commenc. It
is epitomized in the judiciary's whittling away at the death penalcy,

a punishment explicitly contemplated by the Constitution and obviously
desired by a majority of the electorate.

Such judicial behavior cannot but frustrate society, make it doubt-
ful of ics own healthiest moral standards, and weaken its morale.
That is one of the more serious consequences of judicial ifmperfalisnm.

I comz 2t the end to consideration of the impact of judicial
activisa upon our politiecs. The first and most obvious 1is that activism
requires a degree of disingcnuousness. The Court's authority derives

largely from the public belief that it really is the Constitution and

)
no: toe solitices 2f 2 nmajoriey of rima lowvers that reauires denocrartic
choices ta be overturned. The Courr, justifiablv concerned about the
possibly tenuous base of its powar, is careful to iasist that lts most

polirical decisions are in fact conpelled by the Constitution. The

opinion in Harper v. Vireinia Board of Elections is typical of many.

The Court struck down a poll tax, though it wvas entirely clear thac

the framers oi the four:een;h amendment had no such result in eind.

That difficulry was addressed wich this rhetoric: 'the Equal Protection
Clause 1s not shackled to the political theory of a particular era...
(W)e have never been confined to historic notions of equality.” Which
is to say that a majority of the Court has substituted a new notion of
equality for chat of the framers. But then the opinion states, "Our
conclusion...1s founded not an what we think governmental policy should

be, but on vhat the Equal Protection Clause requires.” The second

assertion cannot be true if the fivse is.
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There are worrisome signs, however, that we are coming to political
governance by the judicilary. Perhaps, under its tutelage, we have
come to believe chat democratic processes are suspect, essentially
unprincipled and untruscworthy, and that judicial governance is to be
preferred. Perhaps prolonged judiclal activism is not entirely responsible
for thatr; there are orther possible sources of weariness with democracy
and self-government. It is also possible that the rise of pervasive,
intrusive, and unresponsive bureaucracjes has made politics seem rela-
tively ineffectual, The desire for judicial government is dramatically
iilusctrated by the proposed Equal Rights Amendment. 1t would confirn

—

the courts in thelr worst tendencies by handjgng them, without legis-
lative guidance of any sort, the task of nmaking the infinite number of
pelitical decisions required in dec¢iding vhen men and women must be
craated alike, vhen they need not »e, ard, parhass. vhen they —ay w0l he.
Thx faet ¢t tne coutts nave already sizvied cowa that paca on their
ovn is no reason to lesitimize it. But the fagt that adoption eof ERA
vould rarify and forward a dangerous constitutional revolution is the
oae Zeature of it that is rarely, 1f ever, eriticed.
Finally, it should be noted that an activist judiciary, in our
tire, will increase the already disoromortionate influencé of intellectuals
_upon our polities. Judges have no electorate to face. What they have
to face i3 opicion shaped by the }n:elleccual class, primarily academics
and journalists. Judges themselves are members of that class, they
tend to respond to its values, and 2 steadr stream of clerks fresh from
the law schools reinforce that tendency. Moreover, a judge's current
reputation as well as hiz place in hiscorv is likely to be determined
by journalists and academics. -Over time, a judpe vho was not 'influenced
by the dominant intellectual and moral climate in which he lives would

have to be a very hardy or insensitive chararrha- s-3--

86-974 0 - 89 - 8
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For complicated reasons, which it is no part of my assignment to
trace here, the intellectual class tends to be left of center on the
Ametrican political spectrum, and more egalirarian and morally velativistie
as well. It displays the characteristics we see in the movement of con-
stitucional law. This purs a somewhat wore sowber light than perthaps
he Intended upon Anthony Lewis' observation that "If American judges
are the most poverful on earch, so oo American law schools and legzal
writers are the most influential.”

The point I am making 1is not refuted but reinforced by the reputa-
tion of the current Supreme Court as very conservarive. I: is actually
a mildly lideral Court. Though such matters are impressionistic to some
degree, most people I have talked to, including those of a liberal
persuasion, tend to agree that on 1ssues whers the Court has a free
vote, where there is no constitucional compulsion, the Court rather
regularly produces results rore liberal than those vou would yer after
full depate 11 a nztional referendum. The Court 1s viewed as con-

servative onaly because of an error of parallax: wa see it through
.
P e @

—

cF;A!M the legal academies and the media, aad hence from

their perspective.

No one can doubt the Courtt's great educarive power, and che facr
that :: tends to respond to intellectual class values means that its
influence is rather steadily pressing our vievs and ouvr politics te
the liberal side of the spectrum. That is one reason that liberals
and incellecruals of this generacion applaud and encourage judicial
ioperialism just as businessmen and conservacives of other generations

once did.
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At the gnd a pair of caveats are in order. 1 do not for a moment
sugpest th?aij':;:e‘\ trends 1 have been describing are solely or even pri-
marily caused by judicial activism. 1 do sugges: that activism con-
tributes to them. Nor do I yleld to anyone in admiration of the role
the federal courts have played and do play in our polity. Without
thelr consctiturional function we should be a very much less happy
nation than we are. But to say that is not to say that some tendencies
are not deeply disturbing. Activism is not the same as judicial
enforcement of constitutional guarantees. The c¢onsequences of activisn
by the judiciary are such thar they dessarve nraminence in public dis-
cussion. We have created a great institution in the federal judiciary,
and ve ought not to fail it and ourselves by not coaprehending the

institution's screngchs and the limitations.
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Judge Bork. The dangerous constitutional revolution was hand-
ing an entire important area of our life, of our culture, and cur re-
lationship between the sexes to nine justices. I think the Congress
and the State legislatures should initially make those adjustments
about whether women should go into combat, about whether we
should have unisex toilets and all of this business you are going to
leave to judges.

That was my only objection to the unstructured grant of power
to the judiciary.

The CHAIRMAN. Senator, your time is up.

Senator Hatch, and this will be—Judge, it is a long day for you-—
this will be our last questioner for today and we will reconvene to-
morrow at 10 o’clock.

Senator HAaTcH. Judge, sorry to keep you a little bit longer but I
think it is important to cover some of these areas that you have
been discussing with Senator Kennedy and others.

I might say, Mr. Chairman, in response to a question from Sena-
tor Thurmond, Judge Bork referred to recommendations he made
in connection with the pocket veto case brought by our colleague
Senator Kennedy.

In this memorandum, Judge Bork, who was the then Solicitor
General, advised the Attorney General and President Nixon that
the pocket veto could only be used under limited circumstances, so
I ask unanimous consent that this memorandum be placed in the
record at this point.

[Material follows:]
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@ifice of the Solicitor General
Washington, D.C. 20330

January 26, 1976

MEMORANDUM TO THE ATTORNEY GENERAL
FROM: SOLICITOR GENERAL = 4/ 75

RE: POCKET VETOES

Recommendations:, (1) We recommend that the
Attorney General be authorized to make the following public
announceméent on behalf of the President:

President Ford has determined that he
will use the return veto rather than the
pocket veto during intra-session and inter-
session recesses and adjournments of the
Congress, provided that the House of Congress
to which the bill and the President's objections
must be returned according to the Constitution
has specifically authorized an officer or other
agent to receive return vetoes during such
periods.

) {2) In accordance with the position expressed in
the foregoing announcement, we further recommend that the
Department of Justice be authorized to accept judgment in
Kennedy v, Jones, Civil Action No. 74-194 (D. D.C.).

This recommendation is based upon our analysis of
constitutional policy as well as our estimate of the likely
outcome of litigation. This memorandum first sets out a Summary
of itz analysis and then in more detail discusses {1) the text
and apparent policy of the Constitution, {2) pertinent judicial
decisions, and (3) possible objections t¢ our recommendations.

SUMMARY

The constitutional text limits the use of the
pocket veto to circumstances in which Copgress, "by their
Adjournment,™ has prevented use of the return veto. The
constitutional guestion is, therefore, when does Congress'
adjournment prevent the President from returning a bill with
his objections. As a matter of pure logic, the answer to
that guestion would be (1) during a recess vwhen no agent of
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would view sympathetically an argument that any future decisicn
by it concerning the scope of the Pocket Veto Clause should be
applied prospectively only.

F. A construction of the Pocket Veto Clause prohibit-
ing the President from pocket vetoing bills during a temporary
recess Or adjournment creates a dancer tnat the sircumstancas
attending tne President's decisicn to return veto a particular
bill will have changed dramatically by the time the Congress
has reconvened.

Since the Constitution does neot place any limits upon
the Congress' power to delay the presentation of an enrolled
bill to the President, the danger that circumstances may change
between the time of the President's consideration of a bill and
Congress' reconsideration of that bill is unavoidable.

G. It is unrealistic to believ= that the President
can adopt the position that pocket vetoes are impermissible
except followang a final adjournment of the Congress without
destroying the ability of his successors to assert the contrary.

We agree that a practice of using return vetoes instead
of pocket vetoes will make it more difficult for a later President
to use pocket vetoes. If the use of return vetoes is the sounder
constitutional practice, however, that is not an objection but a
proper result. The significance of this consideration is, in any
case, substantially undermined by the very probable outcome of a
Supreme Court test of the scope 0f the Pocket Veto Clause. -
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Senator HatcH. Judge, Senator Kennedy said when it counted
ou were not there on some of these items, but I think what you
ave been able to show here today is that these major isgues are

not easily explained in 30-second bites that we people in Congress
are used to popping off about; is that correct? ‘

Judge Bork. Well, Senator, if you are suggesting that I have
proved that I cannot explain them, I do not want to accept that. It
is hard to discuss a complex issue in 30} seconds. That is correct.

Senator HATcH. The fact of the matter is most of these are very
complex issues and there are people on both sides of them and they
do not particularly get stereotyped easily in conservative or liberal
categories.

Judge Bork. Senator, let me say something I should have said
before, and that is, I am willing to engage in an abstract discussion
of large principles and generic classes and so forth. However, when
you are a judge, the cases do not come to you that way. They come
in gray areas with difficult facts, and so forth. So I think this dis-
cussion is useful but it by no means is the way a judge goes about
his business.

Senator HatcH. Well, what I am concerned about is the way
your record is being distorted, some of the inflammatory rhetoric;
some of the, I think, unuseful and really false methodology being
used; the inappropriate use of statistics, for instance, only examin-
ing cases where there is disagreement, which is only 14 percent of
your total case load; ignoring all of the other things that you have
done and ignoring what you stand for and using language like,
v;*lell, when it counted you were not there, because you have been
there.

On restricted covenants, one of the big issues that has been
raised by your detractors or opponents, it is because you criticized
Shelley v. Kraemer. You were criticizing it because you questioned
the process—your main question was what was State action, is that
correct?

Judge Bork. That is correct.

Senator Harch. That's a very important legal issue, isn't it?

Judge Bork. Yes. It's a crucial legal issue because——

Senator HatcH. You weren't for restricted covenants, were you?

Judge Borx. I never have been.

Senator HaTrcH. As a matter of fact, as Solicitor General, you
argued against restricted covenants in the Runyon v. McCrary case,
is that correct?

Judge Borxk. That is correct.

Senator HatcH. Well, a lot of these are explained that way, if
you take the time to look into them and you don’t just take 30-
second bites, and you look at it fairly and you treat these fairly. I
think that’s what {ou’re bringing across here today, is that literal-
ly these are complex cases; thay aren’t easy to decide. There are
legitimate viewpoints on both sides, and in almost every case that
you have given us today you have listed some of the most outstand-
ing luminaries in the field of law, including former Supreme Court
Justices and sitting Supreme Court Justices with whom you agreed
and who agreed with you; is that right?

Judge Bork. That is correct.

The CHAIRMAN. Senator Hatch, let me just make a comment.
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bi geugge, do you feel you have been required to answer in 30-second
ites?

Judge Bork. No, but I think that’s a temptation I sometimes fall
into.

The CHAIRMAN. I just want to make it clear, you have as much
time as you want. I literally mean that. If you want to take 20 min-
utes to answer a single question, or an hour, you have the time.

Senator Harch. I would like to be able to use my time.

The CuammMan. No, it will not be taken out of your time.

I just want you to know that, Judge. Do not feel at all con-
strained. Take as much time as you want.

Judge Bork. I think there’s a natural tendency, knowing that a
Senator wants to go on with further question, not to bog him down
with a long answer. I will try to get over that natural tendency.

The CaamrmaN. Go ahead and bog us down. We are trying to find
out what you think, and you may use as much time as you want.

Senator HarcH, Judge, you're doing very {ine in your concise and
cohesive answers. As a matter of fact, I don’t see how anybody
watching this could doubt that you're an eminent scholar, with a
brilliant mind, who is in the mainstream of judicial life, who in sit-
ting in more than 400 cases on the Circuit Court of Appeals for the
District of Columbia has never been reversed, who has been within
the mainstream with his liberal colleagues on the Courts, if that’s
an appropriate term, as you have with your conservative col-
leagues, having ggreed 90 percent of the time with Judge Ruth
Bader Ginsburg, 838 percent of the time with Judge Mikva, right on
down to Judge Skelly Wright around 75 percent of the time.

That doesn’t sound to me like you're outside of the mainstream,
since you're agreeing with your liberal colleagues. But they have
chosen in some of these critical articles to criticize you on 14 per-
cent of your cases, where there is tremendous controversy. That’s
unfair, and we have a tendency up here, as Senators, because we
don’'t have the time to go into the nuances of these cases as you
judges do, to lock at everything in terms of 30-second bites for us
on television. That's my point, not you.

Now, in recent years we have heard a great deal of commentary
about the problems of judicial activism. How would you define judi-
cial activism, because this seems to be really one of the central
core matters here.

Judge Bogrk. I think I would define it as a judge reading into a
statute or into the Constitution his personal policy preferences—
and let me be clear about this.

No human being can sit down with words in a statute, with his-
tory and the other evidence he uses, and not to some extent get his
personal moral view into it, because each of us sees the world, un-
derstands facts, through a lens composed of our morality and cur
understanding.

But there is an enormous difference between that inevitable bias
that gets in and a judge who self-consciously tries to keep his
biases out and tries to be as impartial on the evidence as he can be.
There’s an enormous difference between that and a judge who in-
corporates his idea of wise policy into the Constitution or into a
statute and, as a matter of fact, if you're familiar with the academ-
ic legal debate, most of those writing in the law schools these days
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seem to prefer the latter kind of a judge, one who does not confine
himself to the historical principles of the Constitution.

Senator HatcH. In other words, in simple terms, judicial activism
is when judges make law rather than interpret the law?

Judge Bork. That is a good shorthand description.

Senator Hatcu. The fact of the matter is that you, as a federal
judge, weren't elected to that position; is that right?

Judge Bork. That is correct.

Senator HatcH. You're not elected to make laws.

Judge Bork. I'm not. If I were, if I were going to make laws, then
this hearing should consist of me making campaign promises on
how I will vote on varicus cases.

Senator Hatch. That's what these hearings will be if we contin-
ue to politicize——

Judge Bogrx. I'm afraid of that.

Senator Harch. This may occur as well when judges make a gen-
eral statement of law and stretch it to cover instances beyond that
which the authors reaily intended; is that right?

Judge Bork. That is correct.

Senator HatcH. And that's what you mean by original intent?

Judge Bork. That’s correct.

Senator HaTcH. And it doesn’t just mean original intent of the
Founding Fathers or the original meaning of what they meant; it
means the original intent of us Members of Congress who are elect-
ed representatives to make these laws to the people, is that right?

Judge Bork. That is correct, Senator.

Senator HatcH. Now, I realize that you have been long known as
a most eloquent, consistent and brilliant exponent of the classic
theory of judicial restraint.

What is meant by judicial restraint?

Judge Bork. It means that a judge—I've never liked the word ju-
dictal activism. I prefer something else. Because a restrained judge
should be active in defending those freedoms and powers that are
actually in the Constitution—should give them liberal construction.
But he should not go beyond that, and that is judicial restraint. It
is the morality of the jurist who self-consciously renounces power
and tries to enforce the will of the lawmaker.

Senator Harcu. When courts read into the Constitution or par-
ticular pieces of legislation policies and rights that are not there,
what happens te the ability of the legislatures of the respective
States or of the Congress itself to make laws according to the needs
of the people?

Judge Bork. The people and their representatives have suddenly
been ousted from an area that was legitimately theirs and the
courts begin to set a social agenda instead of the people setting
their social agenda.

Senator HatcH. When I talk about judicial activism, you don’t
like the term, but let me at least use that term because we have
defined it here.

Judge Bork. All right. I'll accept it.

Senator HatcH. Can judicial activism be employed just as easily
as conservative—to reach illegitimate conservative as well as ille-
gitimate liberal end results?
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Judge Bork. Up until the mid-1930s, as we all know, Senator, a
conservative majority on the Supreme Court was reading its eco-
nomic preferences into the Constitution.

Senator HatcH. That's why we had the child labor laws in the
Lochner era and all those difficulties.

Judge Borg. Labor laws were being struck down, laws protecting
workers were being struck down. That changed. I don’t think activ-
ism is any more proper for a conservative than it is for a liberal.
That’s why I don't think my philesophy of judging has anything to
do with liberalism or conservatism.

Senator HaTcH. The thing that is interesting to me is that you
have a reputation for being squarely against both forms of judicial
activism.

I remember—and I sat there in the hearings when you testified
against the so-called human life bill, or human life amendment.
That bill basically would have allowed the Congress of the United
States to overrule Roe v. Wade by simple statute. You came in and
testified against that, Why?

Judge Bork. Because I think it is unconstitutional for the Con-
gress to try to change a Supreme Court decision by statute. It has
been allowed once or twice by the Supreme Court, but I don’t think
it's proper.

I criticized Roe v. Wade at that time, but I also opposed any
effort to change it by statute or to take away the Supreme Court’s
jurisdiction over the subject. :

Senator HatcH. I agree with you. At the time I voted to put it
out of subcommittee, but I was going to vote against it in full com-
mittee but it never came up again, and it was precisely because of
your arguments that it was basically defeated. I don’t think con-
servatives are any more justified in trying to impose their conserv-
ative activism than liberals are in the courts.

Now, in this context, I think it is helpful to re-examine this case
for a few minutes, Griswold v. Connecticut. And this case, as you
defined it, was when the Supreme Court invalidated a Connecticut
law banning the use of contraceptives.

In the first place, do you, as a personal matter, have anything
against the use of contraceptives of the personal choice of individ-
uals to use them or not?

Judge Bogrg. Nothing whatsoever. I think the Connecticut law
was an outrage and it would have been more of an outrage if they
ever enforced it against an individual.

Senator Harcu. But they never did.

Judge Bork. No.

Senator HarcH. You will not be surprised to know that your per-
sonal feelings about the Connecticut law are similar to those of
Justice Hugo Black, the primary dissenter in the Griswold case. He
said, “I feel constrained to add that the law is every bit as offensive
to me as it is to my brethren in the majority.” Nonetheless, Justice
Black, who certainly was one of the great all time Justices in our
age, who was joined by Justice Stewart, whose wonderful wife is
here with us today—and, of course, he was another judicial giant,
in my opinion—they both dissented in that case.

Now, can you explain why these great jurists could have allowed
that law banning contraceptives to stand?
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Judge Bork. Justice Stewart called it an uncommonly silly law,
which [ think it certainly was, at a minimum. [ think they would
have allowed it to stand simply because they could find no warrant
in the Constitution for them, as judges, to override a legislative en-
actment.

Senator HATcH. In other words, there was no source of authority
within the Constitution to rule the way they ruled?

Judge Bork. That is what they concluded.

Senator HaTcH. So these two principal jurists, both of whom de-
rided the particular law, agreed with you—or should I say you
agreed with them? .

Judge Bork. I think the latter is the better form, Senator.

Senator Harcu. [ can certainly understand that there is a priva-
cy protection in the Constitution, in the sense of guarantees
against unreasonable searches of one’s home, and the prohibition
of laws that abridge free speech and the free exercise of religion.
Those are areas where there is no question about the right of pri-
vacy, is there?

Judge Bork. None whatsoever.

Senator HarcH. But what did Justice Black say about the gener-
al right of privacy discussed in that case?

Judge Bork. Well, as [ recall, didn’t he say it was the old natural
law theory of judging? You write your own policy prescriptions into
the statute.

Senator HatcH. That’s basically what he said.

What did Justice Black say about the scope of the so-called priva-
cy right that is no where found in the Constitution?

Judge Borxk. I think he =said it was utterly unpredictable. I don’t
recall his exact words, but nobody knows what the scope is.

Senator Hatcu. He indicated that it was incapable of being limit-
ed q?r defined, other than by arbitrary judicial fiat; isn't that cor-
rect?

Judge Borx. That'’s true, and that is

Senator Hatch. And that’s what you were concerned about?

Judge Bork. That's what [ meant when I said that, you know,
privacy to do what? We don’t know. Privacy to take cocaine in pri-
vate; privacy to fix prices in private; privacy to engage in incest in
private? The Supreme Court is not going to do those things, but we
don’t know why.

Senator Hatcu. We all have to agree that grivacy is a very at-
tractive concept. We all want privacy, don’t we?

Judge Bork. We do.

Senator HatcH. Is the legal doctrine in question here about the
kind of privacy we all desire, or is it actually a term used to deal
with some questions with very public implications?

Judge Borg. Well, it certainly deals with some cases with public
implications, that’s right.

Senator HATCH. Once again, what would happen if judges began
to discover or create new rights in the Constitution, such as the
right to be let alone, or the right to be free of taxation, or the right
to a balanced budget?

Judge Borg. That's right. I remember some judges who sued
under the Constitution for the right to an indexed salary.

Senator HatcH. I agree that——
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Judge Bork. And they t}uibe properly lost.

Senator HatcH. Actually, some of those rights would seem very
attractive. A right to be let alone. You know, some judge could just
say “well, we all cught to have that right”, if he wanted to, but it
isn’t in the Constitution.

Judge Bork. Judging requires careful thought and the making of
close distinctions. Once you just put rhetoric into the constitutional
adjudication, you don’t know where it will go or what it will do.

nator HarcH. What happens if the courts start creating rights
that are not found in the Constitution?

Judge Bork. In my view, it’s illegitimate.

Senator HaTcH. Well, we're going to be a government not of laws
but of the whimsies of the courts; isn’t that right?

Judge Bork. Yes.

Senator Hatchl. Isn't that basically your criticism?

Judge Bork. That’s basically what I have been objecting to for 16
years, and throughout these hearings.

Senator HatcH. It has got to be a little irritating to you as it has
to be to anybody who is fair-minded, to be criticized for having
criticized Griswold v. Connecticut on the grounds that you might
possibly have wanted to sustain that statute, any more than it was
the desire of Huge Black or Mr. Justice Potter Stewart to have
done that.

Judge Bogx. It is, Senator, ag you know, a regular form of rheto-
ric to say that, if you would say a statute is not unconstitutional,
that must be because you like the statute. That is not right. The
question is never whether you like the statute; the question is, is it
in fact contrary to the principles of the Constitution.

Senator HatcH. I think I'm starting to understand why you have
never been reversed, Judge. I hope the people in this country are,
too, because you're right down the middle on these things. You just
want the laws to be made by elected representatives and the judges
to interpret those laws in accordance with appropriate constitution-
al application.

Judge Bork. That is true, Senator.

Senator HaTcH. I don’t know how anybody could find fault with
that. And in every one of these cases, I think when you get into the
complexities, I think the American people would gasica.lly say “I
might disagree with Judge Bork on the philosophy on some of
these cases, but I cannot disagree on the jurisprudence or the
actual application of law.” I think most people would feel that way.

By the way, this discussion leads to another important case gov-
erned by the socalled privacy doctrine, and that is the case of Roe
v. Wade. You have been criticized for having been critical of this
abortion case called Roe v. Wade.

Can you explain your apprehensions about this particular case?

Judge Bork. It is not apprehension so much, Senator, as it is—If
Griswold v. Connecticut established or adopted a privacy right on
reasoning which was utterly inadequate, and failed to define that
right so we know what it applies to, Roe v. Wade contains almost
no legal reasoning. We are not told why it is a private act-—and if
it is, there are lots of private acts that are not protected—why this
one is protected. We are simply not told that. We get a review of
the history of abortion and we get a review of the opinions of vari-
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ous groups like the American Medical Association, and then we get
rules.

That’s what I object to about the case. It does not have legal rea-
soning in it that roots the right to an abortion in constitutional
materials.

Senator HatcH. Well, let me just say this.

By the way, I presume your concerns about the reasoning of the
Roe v. Wade case do not necessarily mean that you would auto-
matically reverse that case as a Justice of the Supreme Court?

Judge Bork. No. If you want to hear me on that, I will tell you
exactly what I would consider.

Senator Hatcl. We would be glad to hear it.

Judge Bogrk. If that case, or something like it, came up, and if
the case called for a broad up or down, which it may not, I would
first ask the lawyer who wants to support the right, “Can you
derive a right of privacy, not to be found in one of the specific
amendments, in some principled fashion from the Constitution so I
know not only where you got it but what it covers.”

There are rights that are not specifically mentioned in the Con-
stitution, like the right to travel. You know, it’s conceivable he
could do that, I don’t know. If he could not do that, I would say,
“Well, if you can’t derive a general right of privacy, can you derive
a right to an abortion, or at least to a limitation upon anti-abortion
statutes legitimately from the Constitution?”

If after argument, that didn't sound like it was going to be a
viable theory, I would say to him, “I would like you to argue
whether this is the kind of case that should not be overruled.” Be-
cause, cbviously, there are cases we look back on and say they were
erroneous or they were not compatible with original intent, but we
don't overrule them for a variety of reasons.

A moment ago, in response to a question, I ran through some of
the factors. So I would listen to that argument.

As I have said before, a judge with an original intent philosophy,
which goes back, by the way, to Marshall and Joseph Story, needs
a strong theory of precedent to keep from getting back into matters
that are long settled, even if incorrectly settled.

Senator HatcH. So as a judge, you would have to take into con-
sideration such factors as continuity, predictability of the law, facis
of the case and so forth.

Would it be safe for me to assume, or members of this committee
to assume, that you do not know yourself how you would rule on
an abortion case if it came before the Supreme Court until you
have all the facts?

Judge Bork. That is true. I have discovered that, to my chagrin,
on my present court. You think you know something about a sub-
ject, until you get the briefs and hear the argument and you decide
it is much more complex than you thought it was. But I have tried
to indicate the general factors that I would look at. There may be
some lawyer that will suggest some that I haven’t thought of.

Senator HatcH. 1 would also presume—and correct me if I'm
wrong-—that you have taken no public position on the political or
social merits of abortion?
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Judge Bong. The only position I have taken was the opposition to
the human life bill and the opposition to taking away the Supreme
Court’s jurisdiction.

Senator HatcH. I think it would be helpful to examine the char-
acter of the legal scholarship that has voiced apprehensions similar
to yours on this case, since you have been criticized by some of my
colleagues as being outside of the mainstream, because of your
criticisms of the so-called Roe v. Wade case.

For example, Gerald Gunther of the Stanford Law School cites
Roe as an instance of the “bad legacy of substantive due process
and ends-oriented” judging.

Professor Archibald Cox of Harvard notes that the “court failed
to establish the legitimacy of the decigion by not articulating a pre-
cept of sufficient attractiveness to lift the ruling above the level of
a political judgment.”

By the way, let's pause here. What do you suppose Archibald Cox
meant when he said that the decision was not legitimate?

Judge Bork. I suppose he means it comes out of no—so far as he
can see—comes out of no legitimate constitutional materials, which
are primarily text, history and constitutional structure.

Senator HarcH. Do you agree with that?

Judge BoRrk. Yes.

Senator HatcH. Let’s continue. Dean John Ely of Stanford, who
also favors abortion, says along with Archibald Cox “It is not a con-
stil,;utional principle and the court has no business trying to impose
it.

Professor Bickel, who I think is respected by almost everybody,
who is studied in the law, also criticized the Roe decision for being
legislation but not legal action. You're aware of that. In fact, this is
the very point made by Justices White and Rehnquist. In fact, in
later decisions, Justice (YConnor, the nation's first woman Justice,
also criticized harshly the Roe opinion.

You could go on. Professor Forrester of Cornell calls the case
“interventionist”’, and Professor Kirland of Chicago calls it “a bla-
tant usurpation”.

In your lengthy constitutional studies, iz there any Supreme
Court decision that has stirred more controversy or criticism
amongst scholars and citizens than that particular case?

Judge Borx. I suppose the only candidate for that, Senator,
would be Brown v. Board of Education. It is possible, you know, for
the Supreme Court to be—

Senator Hatcr. Or possibly the Dred Scott case.

Judge Bork. Yes, that's right.

Senator HatcH. Where there might be some parallels.

Judge Bork. But in my lifetime, those two. And it's possible for
the Supreme Court to be entirely right and get an enormous
amount of heat, and it's possible for it to be wrong and get an enor-
mous amount of heat. So the controversy surrounding it isn't really
the way I judge the correctness of the decision.

Senator Hatcu. That’s right, and I think that’s starting to come
across. I think that you're refuting your extraordinarily extreme
critics, which I thinl); are misrepresenting, in their full-page ads
and a whole raft of other things what you stand for and what you
do as a judge.



187

In any event, it is clear to me, and I think to others that listen,
that your apprehensions about the reasoning of the Roe v. Wade
case are shared by some of the legal minds of our age on both sides
of the igsue.

Let me ask one further question on this case, however. If you are
confirmed, and the abortion decision comes to you, will you de-
scribe how you would approach the case? I'm interested to know
whether or not you have already prejudged this issue or whether
you will keep an open mind with regard to the case that comes
before you.

Judge Bork. I think I have listened to arguments in every case,
Senator, and sometimes I don’t think somebody is going to be able
to make it in an argument, and sometimes they do make it, despite
my initial doubts.

But as I have mentioned to you, I would ask for a grounding of
the privacy right and a definition of it in a traditional, constitu-
tional reasoning way. As I say, if that can’t be done, I will ask for a
rooting of the right to an abortion, or some right to an abortion of
some scope, in traditional, legal, constitutional materials. And if
that can’t be done, then I would like to hear argument on stare de-
cisis and whether or not this is the kind of case that should or
should not be overruled.

Senator HatcH. I acknowledge that you have encountered only
one case similar to Griswold and Roe—in other words, the contra-
ceptive case and the abortion case—on the D.C. Circuit, and that
was the important Dronenberg v. Zech case.

Now, this is a case that is cited by your critics as evidence for
your antipathy to the so-called right of privacy. Could you describe
the facts of that case?

Judge Bork. That was a case in which the Navy discharged, hon-
orably, I think it was a petty officer for engaging in homosexual
conduct in the barracks with a junior, subordinate. The Navy has a
regulation against homosexual conduct, not against the status of
homosexuality, but against homosexual conduct in the service.

The discharged sailor sued, alleging, among other things, that he
had a right of privacy to engage in homosexual conduct in the
Navy, and that that flowed from Griswold and Roe.

Our panel of the court disagreed. We thought the right of priva-
cy was relatively undefined, but we saw no principle in the Su-
preme Court’s jurisprudence on the subject which would lead us to
tell the Navy it could not ban that kind of conduct.

Later the Supreme Court, in Bowers v. Hardwick, upheld a much
more severe regulation. After all, all we said was that the Navy
was entitled to discharge this fellow honorably. In Bowers v. Hard-
wick, they allowed the criminalizing of civilian homosexual con-
duct, which is a much larger step than we took.

Senator Harcu. Your holding in that case was basically merely a
finding that the doctrine of privacy could not be expanded to cover
consensual sodomy; is that right?

Judge Bork. That’s correct.

Senator HatcH. And as I understand it, there was unanimous
consensus or agreement by the threejudge panel?

Judge Borx. That's correct.

Senator HATcH. Who were the other two judges besides yourself?
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Judge Bork. Judge Scalia, and 1 think it was Judge Williams
from the ninth circuit—is that correct?

Senator HatcH. And you say that the Supreme Court later, in a
precisely similar case, upheld your particular point of view?

Judge Bork. Yes. Well, it wasn’t precisely similar. I think that
was a harder case for the court.

Se‘;‘lator HatcH. You're talking about the Bowers v. Hardwick
case’

Judge Borxk. Yes.

Senator HatcH. Okay. But it was consistent, though——

Judge Bogrx. Oh, certainly.

Senator HatcH [continuing]. With your particular decision, is
that correct?

Judge Bork. That is correct.

Senator HatcH. By the way, your critics like to state that you
wiped away selected Supreme Court decisions, by which they mean
you failed to follow the privacy doctrine when you ruled on the
Dronenberg case. But the Supreme Court didn’t feel that way when
it wiped 1t away, too, in its decision. That's a majority of the
present Supreme Court, right?

Judge Bork. Well, that's the trouble. It wasn’t clear what the
privacy principle covered. So in deciding it did not cover homosex-
ual conduct in the Navy, we didn’t necessarily wipe away any
cases. We just said that we didn’t see that the principle covers this
case.

It it impossible for a Court of Appeals judge, or any one judge, to
wipe away Supreme Court cases.

nator HatcH. You decided one other case of a related issue,
and that was the Franz case. In that case, a woman was relocated
under the Federal Witness Protection Program. She and her chil-
dren were given new identities in order to protect their lives. Of
course, the plaintiff in that case, Franz, was her ex-husband, and
he wanted to find out where they were,

Now, that seems to me to be an extraordinary case. They were
given witness protection and he wanted to find cut where they
were, and the competing interests are both very compelling in a
case like that—the right of the husband to see his children, and
the right of the wife to be protected from disclosure.

Could you give me your reasoning in that case?

Judge Bork. Senator, as I recall that case—and I haven'’t read it
for a long timme—I think that I was concerned that we were being
asked to apply a constitutional principle, asked to create a constitu-
tional principle, when I didn’t think Congress had faced the issue. I
wanted Congress to face the issue before we did, which seems to me
to be always appropriate, because the legislature, when it becomes
aware of the problem, may make all kinds of adjustments and so
forth to the problem, so that it is not necessary for a judge to begin
to apply the Constitution.

I was convinced that Congress had not faced that problem, so I
proposed to say that Pennsylvania domestic relations law probably
interfered with what was done, that that gave this fellow a right to
see his children, and that Congress had not preempted Pennsylva-
nia domestic relations law, had shown no desire to. I wanted in
that way to send the case back so that the Congress would have to
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decide whether or not it wished to preempt domestic relations law
and do what was, after all, a very drastic thing. That was my posi-
tion in that case.

Then, if Congress wanted to do it, we would have to face the con-
stitutional issue.

Senator HaTcH. Your decision in that particular case has been
attacked as denying a father the right to visit his child.

Judge Bork. I did not do that.

Senator HaTcH. As a matter of fact, you remanded the case to
enable the father to continue his legal battle to enforce his State-
created visitation rights. You did not deny him access, but you kept
that door open. But again, it shows how they are distorting your
record with their inflammatory rhetoric and I think doing you a
great injustice.

It is, I think, to show that these are the hardest cases. I am sure
that there are valid and very strong interests on both sides of these
types of cases, and it seems to me unfair, however, to attack you
for ruling against one interest without mentioning that an even
more compelling interest was on the other side of the case. That
seems to me to be one of the hallmarks of this political campaign
against you.

Judge Bork. Well, Senator, I don’t know that I ruled against an
interest. I do think judges have a role to play sometimes in bring-
ing issues to the attention of the legislature that the legislature
hasn’t focused upon, and the preferred solution is a legislative solu-
tion. Then the court has to act if the solution isn’t a good one.

Senator HarcH. Thank you.

Now, the Skinner case was brought up. In your 1971 Indiana
Law Journal article you commented on the Supreme Court’s deci-
sion in Skinner v. Oklahoma in 1942. In that decision, the Court
struck down as unconstitutional, under the equal protection clause,
a law that provided for sterilization of convicted robbers but not of
embezzlers.

Now, some have taken your comments in 1971 out of context. As
I understand it, your only point there in your article was that the
case was defective as a matter of legal protection analysis.

Judge Bork. Senator, could you point me to the page where I
said these things?

Senator HatcH. Well, I'm just kind of summarizing what I
thought you stood for.

Judge Bork. Okay.

] ’gtgle CHAIRMAN. Don’t worry. He'll take care of your interests,
udge.

Judge Bork. Pardon me?

The CHAIRMAN. I said don’t worry, he'll take care of your inter-
est.

Judge Borx. I know. But [—

Senator HatcH. Judge, I think you're doing a pretty good job of
taking care of it yourself.

Judge Bork. I just thought I would enjoy it more if I had the

age.
Senator HatcH. Judge, you don’t need me to take care of your
interests.
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But the point is, you weren’t suggesting, I take it, that there was
no basis at all for that decision in the entire Constitution, such as
the eighth amendment prohibiting crue! and unusual punishment;
is that correct?

Judge Borg. That’s correct.

Senator Hatcn. You were just gquestioning the source of constitu-
tional authority, the way it was used at that particular time?

Judge Bork. This entire article, Senator, is that kind of thing. At
one point, on page 11, I stop, after criticizing a string of cases, and
say that some of them maybe you could reach—I said some of them
are in political agreement, and perhaps Pierce could be reached on
acceptable grounds, but there is no justification for the Court’s
methods. That’s what I have been talking about. In fact, more than
Pierce could be reached on acceptable grounds; Meyer v. Nebrauska,
which invalidated a statute that prohibited the teaching of children
in a goreign language, could also be reached on an acceptable
ground.

But what I was focusing on here is the court's reasoning, because
a judge has no mandate to govern from any source other than his
logical demonstration that he got out of the legal materials, If a
judge doesn’t demonstrate that, then we’re entitled to be uncon-
vinced by the result.

Senator HarcH. That’s coming across, 1 think, very well. I think
for those who have studied your record and those who really do it
fairly, they’re going to conclude that you're testifying very truth-
fully here, and I think accurately and honestly and very intelli-
gently.

Let me just end with this. I was interested in Senator Kennedy’s
comments about you and your writings and other lectures about
the rights of women.

Before heightened scrutiny was employed in the egual protection
analysis, the reasonable basis test that you advocated was used to
strike down gender discrimination. In other words, the very test
that Senator Kennedy was criticizing, saying it was used to uphold
gender discrimination, was actually used to strike down gender dis-
crimination.

For example, in the Reed v. Reed case, which struck down a law
that preferred men over women in the appointment of administra-
tors of the States, it's a perfect illustration where the reasonable
basis test that you believe in was used to benefit women.

Moreover, in the Claiborne case, your reasonable basis test was
employed to strike down discrimination against the retarded.

Judge Bork. Yes.

Senator HatcH. And you're aware of that.

In that case, Justice Stevens made the same point you have
made today; that is, that the equal protection clause of the Consti-
tution of the United States of America applies to everyone, not just
selected people, not just one special class, or not just one person
over another. And I think your views harmonize with Justice Ste-
vens, and I think they surely indicate that you're in the main-
stream.

In every one of these cases—and I think the importance of your
testimony here today—it is not only that you're extremely intelli-
gent, one of the great judicial minds of our country, but that you're
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in the mainstream. You have shown it through the opinions that
you've written, I think by the articles that you have written, that
have always had a strong and good legal underpinning to them.
You have shown it through indicating to the people of America
today who are watching this on television that these cases are com-
plex, they’re not simple, little bitty things, and there are usually
good arguments on both sides of the case, and generally compelling
arguments, and you have to, as a judge, honestly make the best de-
cisions that you can with regard to each case.

In every case in your 5 years on the Circuit Court of Appeals for
the District of Columbia, the most important appellate court in the
country except for the Supreme Court—and some actually believe
it may be more important because of the broad range of cases the
Supreme Court never sees that you do—that you have been in the
majority an awful lot and you haven’t been reversed, and you have
had the Supreme Court adopt your actual language time after
time.

Now, [ think that stands you in good stead. I think it is time for
the American people to realize that what is involved here is really
politics. Your opponents will try to show where you're an inad-
equate judge, or that you're unethical, or that you don’t have abili-
ty, or your intellectual reasoning iz not adequate or within the
mainstream, they can’t show it by your opinions or by your writ-
ings.

What they have done, the thing that I find really reprehensible,
as | have looked at all these various groups out there who are criti-
cizing you and have done it very selectively, they have been very
selective in the use of their evidence, they have been selective in
the use of their statistics, they have been improper in the use of
their rhetoric, they have been inflammatory—If you look at these
full-page ads, it makes you wonder how anybody could support
some of these organizations in coming up with that, I should say,
“clap trap” that really doesn’t deserve to be injected into this type
of an important nomination.

I just want to say to you, I have watched you for many, many
years. You and I differ on the balanced budget amendment. We
differ on the Constitutional Conventions Procedures bill, and on
whether or not a convention can be limited to the single issue for
which it's set up for. We differ on the innercircuit tribunal and we
differ on diversity jurisdiction, and I am sure there are some other
issues as well. But the point I'm saying is, it isn’t important that
we differ. What is important is the type of person you are, the rep-
utation that you have, the intellect that is compelling, and the rea-
sons why people like Chief Justice Burger have given you the acco-
Lades that they have, people who have sat there and people who

now.

What really appalls me is how some of these law professors
across this country have interjected some of these nuances into this
that really don’t deserve to see the light of day. I am very disap-
goinbed. And what really has me outraged is the same American

ar Association that found you unanimously exceptionally well
qualified back in 1981, just a week ago had four of the 15 say that
you're not gualified.
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hfrlxllgge Bork. I think it should be mentioned, Senator, that I
thi ——

Senator HateH. Wait. Let me just finish. I'm going to conclude.

Now, ten of them have said you have the highest rating you
could possibly have. That bothers me a lot. I'll tell you, I hope it
bothers the American people.

I want to thank you, Judge. You have been very candid, I think
you have been candid to all of us, and I appreciate the testimony. I,
for one, admire your legal intellect.

Judge Bork. Thank you very much, Senator.

Senator HATcH. Thank you, Mr. Chairman.

The CHAIRMAN. Judge, there is much I also admire about you,
particularly your physical constitution, to sit there all these hours.

We are going to end the hearing now, but I would like you to
think about tomorrow on how you would like to go about this, in
terms of the length of time. You're the one sitting there. At some
time tomorrow you and I can speak, or your representatives, but I
want to make it clear that I am prepared to go as long and expe-
dite this as rapidly as you would like. But I also understand there
are limitations to-anyone’s ability to physically sit there that long.
So 1 will need some guidance from you as we go.

I would like very much to move on. Possibly we could finish with
you as a witness tomorrow. I don’t know that. We have seven more
of my colleagues, which will take us into mid-afternoon. Then there
will be a second round. But 1 would like you to be thinking about a
time frame in which you would like to proceed tomorrow.

Judge Bork. Thank you very much, Mz. Chairman. That’s very
kind of you. I seriously doubt, with seven more Senators to take
the time, plus the second round, that we can conceivably finish to-
morrow.

The CHalrMAN. Well, let’s you and I, after lunch, talk, because
again, I mean this sincerely, I would like very much to accommo-
date what 1 know if I were in your spot would be a very difficult
seat to be physically sitting in. I don’t mean difficult in answering.

Judge Bork. What I meant by not finishing tomorrow was, if we
can’t finish tomorrow, by going to 8 or 9 o'clock, then I would
prefer not to go to 8 or 9 o’clock and finish the following day.

The CHaiaMAN. Why don’t we talk after lunch.

The hearing is adjourned until 10:00 o’clock tomorrow morning,
when Senator Metzenbaum will begin the questioning.

[Whereupon, at 6:34 p.m., the committee was adjourned.]
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The committee met, pursuant to notice, at 10 a.m., in room SR-
325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee) presiding.

Also present. Senators Thurmond, Kennedy, Metzenbaum,
DeConcini, Leahy, Heflin, Simon, Hatch, Simpson, Grassley, Spec-
ter, Humphrey and Byrd.

The CHAIRMAN. The hearing will come to order, please.

Good morning, Judge Borxk, and welcome back.

Judge Bork. Good morning, Mr, Chairman.

The CHAIRMAN. We left off the questioning yesterday; in the first
round with Senator Metzenbaum to start today, I would like to
briefly discuss today’s schedule and then proceed with Senator
Metzenbaum’s questions.

Today is an important day on the Hill. The President is coming
up to speak on the Capitol steps. I would suggest, unless any of my
colleagues have a different view, that we recess at 12:30, or as close
thereto, az we finish up whomever has that round, finish up be-
tween 12:30 and 1 and recess until 2:30. I understand the President
may be here until 2 or thereabouts; I am not certain of that.

If that is agreeable with my colleagues and with you, Judge,
somewhere after 12:30, before 1, we will stop, reconvene at 2:30,
and make a judgment at that time how late we will go today and
whether or not, Judge, it will be necessary for you to come back
tomorrow. Quite frankly, I think it probably will be. I do not think
we will finish today. You and I have discussed it; if we can finish
today without it going very late, we will try. If not, we will come
back tomorrow.

B}:}&; the ranking member have any comment he wishes to
make?

Senator THurMOND. Thank you, Mr. Chairman. I do not have
any comment. I think we can just move along as fast as we can.

The CHAIRMAN. I yield to the Senator from Ohio, Senator Metz-
enbaum.

Senator MerzensauM. Thank you, Mr. Chairman,

Good morning, Judge Bork.

Judge Bork. Good morning, Senator.

(193)
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Senator METZENBAUM. Judge Bork, I want to ask you some ques-
tions about your decision to fire Special Prosecutor Archibald Cox.
President Nixon first asked Attorney General Richardson to fire
Cox, but as we know, Richardson refused and resigned. Deputy At-
torney General Ruckelshaus also resigned, but you agreed to stay
on and fire Mr. Cox.

The regulation in effect when you fired Mr. Cox flatly prohibited
firing him unless he engaged in extraordinary improprieties, which
he clearly did not. That regulation had the force and effect of law.
Under these circumstances, your firing of Mr. Cox was a violation
of the law, was it not?

Judge Bork. No, I do not think it was, Senator.

Senator MeTzENBAUM. The court said it was. The court in Nader
v. Bork stated, “The firing of Archibald Cox in the absence of a
finding of extraordinary impropriety was in clear violation of an
existing Justice Department regulation having the force of law and
was, therefore, illegal.”

So when you say it was not, you are saying that the court’s deci-
gion meant nothing.

Judge Bork. I did not say it meant nothing. I think it is wrong,
Senator, and I will be glad to explain why I think so.

Senator MeTzENBAUM. You have argued that the regulation pro-
hibiting the firing of Mr. Cox was a technicality, but the court
which reviewed the matter found that you “abolished the Office of
Watergate Prosecutor on October 23rd and reinstated it less than 3
weeks later under a virtually identical regulation. It is clear,” said
the court, “that this turn-about was simply a ruse to permit the
discharge of Mr. Cox. Defendant’s order revoking the original regu-
lation was, therefore, arbitrary and unreasonable and must be held
without force or effect.”

The court further said, “The Attorney General chose to limit his
own authority by promulgating the Watergate Special Prosecutor
regulation. It is settled beyond dispute that under such circum-
stances, an agency regulation has the force and effect of law and is
binding upon the body that issues it. The Supreme Court,” said the
court, “has twice held that an executive department may not dis-
charge one of its own officers in a manner inconsistent with its
own regulation concerning such discharge.”

Now, you say that they were wrong?

Judge Bork. May I discuss that case, Senator?

Senator METZENBEAUM. Please do.

Judge Bork. In the first place, it should be noted that the only
reason the amendment to the regulation did not issue immediately
was it was a Saturday night, Monday was a holiday, Columbus
Day, and we could not get it published in the Federal Register.

But in the second place, it should be said—by the way, Mr. Cox
did not join in that lawsuit and did not seek back pay or to be rein-
stated. The cases relied upon in Judge Gesell's opinion are all cases
in which a department head issued a regulation and then himself
did something in contradiction to it. I thought, and still think, that
those cases do not apply to a case where a department head issues
a regulation and the President orders him—the President gives an
order to abolish that regulation, which is, in effect, what happened.
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No case cited by the court in that decision invoives anything like
that.

I should also say that I appealed that case, and the moment I ap-
pealed it, the plaintiffs rushed in and said the case is moot; that is,
there is no longer a live controversy. I replied that the case was
moot, there was no live controversy when you filed it.

However, the Court of Appeals for the District of Columbia Cir-
cuit agreed that the case was no longer a live controversy and sent
it back te the district court with instructions to vacate the opinion
and decision. Of course, as we know, the instructions to vacate
mean that the case no longer exists, in effect; the opinion no longer
exists, in effect. Judge Gesell did vacate his decision and opinion.

Senator METZENBAUM. It was sent back to be vacated because
there was a new counsel at that point; therefore, the office was no
longer vacant. So the issue was moot. But the thing that concerns
me, Judge Bork, and I think probably concerns millions of Ameri-
cang, is that you are up for confirmation to be a member of the
highest court of the land; a court determined that your action was
illegal; you disagree with that position. But I wonder whether or
not every American may not say, “Well, I can commit an illegal
act also and it is not so bad because a member of the Supreme
Court of the United States committed an illegal act and he dis-
agreed with it, and I disagree with the act that convicted me,” or
whatever, in connection with some particular matter in which an
individual is involved.

It is the message. Can an individual say, “1 disagree with a
court’s decision,” and that be the end of it? And I am aware of the
fact that you——

Judge Bork. That is not the end of it, Senator. I tried to appeal
it.

Senator MeTzENBAUM. I understand.

Judge Bork. And I did not get a chance to have that ruling
tested on appeal because there was no longer a live controversy. So
I never got to run through it, and I resisted dismissing that case in
the court of appeals. I wanted to get to the issues.

I think that night all of us assumed that, as far as I know, Attor-
ney General Richardson and Deputy Attorney General Ruckels-
haus assumed that the regulation did not stand in the way of a
presidential order. Furthermore, I should note that Mr. Cox him-
self referred to the delay in putting out a new regulation changing
the charter, abolishing the charter, as a technical defect. At most,
it was a technical defect. I do not even think it was that.

Senator MeTZENBAUM. You are telling us this morning that you
could not change the regulation on Friday because you could not
get it into the Federal Register.

Judge Bork. I could not publish it.

Senator METZENBAUM. But the facts are that whether you had
done it on Friday or on Monday, the court still would have deter-
mined, apparently, that it was a ruse, and that it was just a way of
getting around the regulation because you reinstated the same reg-
ulation, exactly the same regulation, 3 weeks later. So there is no
reasclm to believe that the court would have come to any contrary
conclusion.
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Judge Bork. Oh, I think there is, Senator. I do not think there
was any evidence before that court of a ruse. I did not discuss this
with the President at all. We did not contemplate a new special
prosecutor. We contemplated that the investi%f;ions would be run
effectively by Messrs. Henry Ruth and Philip Lacovara in their old
building with the same staff in the same way. There was no con-
templation of a new special prosecutor until it became clear that
the public wanted one.

Senator MeTzENBAUM. Was there ever any doubt in your mind
that the people of this country expected the special prosecutor to
go forward and obtain the facts with respect to the matter of Wa-
tergate? Was there ever any doubt in your mind that that——

Judge Bork. No, there was never any doubt in my mind that the
people of the country wanted the investigations to go forward and
prosecutions to result, if justified, and there was never any doubt
in my mind that that is exactly what I wanted. In fact, I did my
utrlr_ldost to keep that Special Prosecution Force intact and going for-
ward.

Senator, we can get into the details later, but I think it is impor-
tant—and I think this is really what the matter is about. This is
the final official report of the Watergate Special Prosecution Force,
not written by me, written by the men and women in the Special
Prosecution Force. They say on Page 11, “The Saturday Night Mas-
sacre did not halt the work of the Watergate Special Prosecution
Force, and the prosecutors resumed their grand jury sessions as
scheduled the following Tuesday. Bork placed Assistant Attormey
General Henry Peterson, head of the Criminal Division, in charge
of the investigations WSPF had been conducting.” And here is a
crucial sentence. “Both men assured the staif that its work would
continue with the cooperation of the Justice Department and with-
out interference from the White House.”

That is exactly what happened.

Senator METZENBAUM. You consistently took the position, did
you, that the tapes should be made available, that the President
should cooperate, and that the special prosecutor’s responsibility
should go on?

Judge Borx. I took the position that the special prosecutor’s
people, all of whom remained in place and in their own building,
should go on. I never tock the position that the President had to
hand over evidence if he thought he had a legal right not to. I took
the position that the Special Prosecution Force had a right to go to
court to compel him to hand over evidence, and, indeed, they did.

Senator MgerzenBauM. Let me ask you some questions about
that. On October 24, 1973, 4 days after you fired Archibald Cox,
you had a press conference on the Watergate matter. You said,
‘Until late last Saturday afternoon, I was not involved in these
matters at all. I had upon two or three occasions, I suppose, dis-
cussed jurisdictional problems concerning the Special Prosecution
Force with Elliot Richardson and upon occasion, perhaps two occa-
sions, with Archibald Cox and some of his staff. But I dli)d not know
the details of what the jurisdictions were.”

The White House has also stressed that you were not involved in
the Watergate matter prior to your firing Mr. Cox. The White
House submission on your nomination states, “Prior to Saturday
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evening, Bork had only been tangentially involved in giving advice
to Elliot Richardson on the jurisdiction of the special prosecutor.”

In fact, Judge Bork, a review of the record shows that you were
involved in giving advice to the White House on the issue of execu-
tive privilege. I want to ask you about some documents, which at
this point, Mr. Chairman, I ask be included in the record. Under
your rules, we will make them available during the next break.

Judge Bogrk. Well, I wonder, if I am going to be questioned about
documents, Senator, whether I may not see the documents now.

Senator METZENBAUM. Surely.

The CHairMAN. I think that is appropriate. We will get you that.
Senator Thurmond whispered something in my ear. Would you
repeat what you said, Senator?

Senator METZENBAUM. I said that under your rules, as I under-
stand it, if special material is to be made available, you have asked
us not to do it during the hearing, but to wait for the recess. I cer-
tainly intend to make them available to Judge Bork.

The CuamrMaN. Correct, yes, just not to the press because I do
not want to get into the business of passing out documents at this
point. You can do that at the recess. But Judge Bork, as you have
just given him, should have the documents in front of him from
which he will be questioned.

Does he have the relevant documents now?

Senator MerzENBauM. He does, indeed.

[Material follows:]



198

August 2, 1973

MEMORANDUM FOR THE PRESIDENT

FROM: ALEXANDER M. HAIG, IR.

Attached 1s a copy of a letter from Charles L., Black, Jr.,
the Luce Professor of Jurisprudence at Yale University, outlining
hils views on the matter of executive privilege on tapes and
documents. It 1s strongly supportive of your positon and 1s
especially significant in view of Black's normally lberal stance
on most lesaes. It Is aleo signliicant that Bob Bork has
reversed his originally skeptical attitude on our position.
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©ffize of the Solititor General
Washington, DL, 20530

July 31, 1973

Dear General Haig:

The enclosed letter to the New York Times
makes sO persuasive an argument for absolute presi-
dzntial privilege that I thought you ought to see
it. It has helped change my prediction on the
probable outcome of litigation on the subject.

The uriter, cCharles Black, is a good friend of
mine and a very ¢istinguished law professor at
Yale. Interestingly enough, he is a man of very
liberal persuasion.

Professor Black asks that this lestter be
held in confidence until it appears in the Times,
probably this week as an article on the Op-Ed page.

Sincerely,

Ko bt 8 TSl
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July 25, 1973

+

Tre Editor

e Hew York Tires

220 West 43rd Street

New York, New York 10036

Doar Sir:

I censider 1% my duty to put cn the public record ty decided camwvicticn
that b, Mixcn 1s d=ad ri"ht 1n vefsing cemplizsnce with subpcenas, whether
‘1ssved by a cermittee of the Senate, by a srera Jury, or by any ocher author-
ity, coormnaing the a-tduc‘cim ¢f writtan or tared recorss of cornsultaticrns
reld by him as Presicdant. I thirk tnis refuaal is not cnly hia lawrl priv~
1lz2ze but his duty as well, for it is z messure necessary to the protection
of the proper cordvet of his ot‘m:e, not cily by him but, much rore Lopar-
tantly, by hls successcrs for all tlme to core.

Since there are no precadsnts, judielal o ctherwlse, ccvﬂring thils
case, &nd since the Canstitutlen does not expressly speak to the lssue,
we rust haye roeowurse to cermon sense, which ought to mdzrly and Inform
censidaraticn of avery cerstituticnal questicn. It is hard for o2 To sSee
bow oy rerscn of cocten sense could think that those ccnsult tive exxd
dacisicnal processes that are the essence of the Presidency could be
carrled o to eny good effect, 1F every particlpant spck= o wWrote in
ccntinuel asareness that at any moment eny congressicnal ecmitiee, or
Zny progecutor waridng with a grend jury, could at will canrmard the
predeesicn of the verbatin record of every word written or spoken. Deoes
anyocdy really todrk that Franklin Poosevelt, ot Lincoln, could have-
ranaged the rresidency on those terws? That the reans by which Lyrdon -
Jormisen secured the cloture vote ¢n the Civil Righta Act of‘ 195|J wcld
nave been usable, wder trose cmd.lticns? . -

e Frarers of oz Constituticn, as cne of thelr first acts,
unsnirously resolved that all thelr procsedings should be inviolably
secret, end that the Convention should In the erd go tefore the public
. wWith a result, rather thm with a2 record of the toartucus process by
which that result was reached. The Supreme Cowrt confers In the
astrictest secrecy, never violated, and is judged by its public éeclaiens
ard 1ts publicly utter=d reasons. These facts should be pordersd, just
for a little moment, by those who would lave with the perfume o!‘ sanctity
the phlic's so—called "risat to know’. .
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PROS 2

The Zditor, The Ner York Timss July 22, 1973

It i3 trie thal the Conatltutlon doas not expressly-ceb.up an
"execubive privilare”. T doukl it ever occurred to the iraters trat
anyens wouls core to contend that the Freslient nad no richt to taxs
effectively private counsel, or o hold private conversaticis. In
zriy ense, hls rimnt to that privacy rests caly on functicnel Lipli-
caticn; h2 connct efificaclicuealy corduct his offlez witnoet 1t. Dulb
it iz equally tmee that the Constitutlen dees not exoressly ccxfer
any lnvestizatlve power, or poser of Subpesra, on Congross or on its
ceomiticey, thls poser, too, rests cn Inplicaticn, or ab test ¢n tha
Jiimant tont investiaticn is nacessary and proper' to the exeroise
of the textuslly nomsd compressical powers. Dy is tizre znyone 20
far gere in literaldsm 23 to hold that the President does not also
FOssess those lmmmltisza ‘mecsssary and proper’ to the effective
exerciss ol the Presidency, even thoush these very words ¢o not
oceur in the Censtituticn?

T+ 3wdsldiary dut rracticilly Isportant polats rust be added.
Firat, the c2eision that the Fresident's records may be subpcenaad
znd forsinly puwlielzed would certalnly garerate its G shuses, Tor
the surest Righ read to ulds mbBelty, for sny (ongressman or Senanes
cenrolling the stbroena power, would be to use Lt on the Fresident.
Cecondly, a1l etterpts to [rustrare secrecy in serlous decisicanl
proceases mest ©2il, ond wiil almest always Co rere harm then geed,
for the gecreey, beling nacessary, wlll sicely coentlac2 W rosa,
withcut even the reapcnsidbllity Lopesad by a parmansnt recerd and
by relatively forrzlized procadurea.

It 15 the wliimats canstituticnal foclishreas to lat the marits
of a particular case rush the country lnto a disastrous piececant.
V2 have to tidnk not cnly of X». liixen and Senator trvin, bubt of
Prrsident Zizsrhower xxl Joe efarthy, ond of every possibl: Duture
comhinaticn, Lot wz Judye 1%, Nizen ea his sudlic roooxd, and not -
covert cwr Jidament of that roecrd into a precedant that wi1ll
erbaresxs and degrade the Presldency for the whole Ducwre.

" .
Sincarely youss,

Charles L. DLiack, Jr.
Luze Professor of Jurdsprudence
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WASHINGTON
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MEMORANDUM TO: AL HAIG

FROM: PAT BUCHANAN

-

5

Maybe this guy could help us out.

Pat
$79°
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Mr. Nixon, the Tapes, and Common Sense

By Charles L. Black Jr.

NEW HAVEN — Mr. Nixon 13 dead
nghl 1n refuning compliance with sub-
poenas, whether {ssued by 2 commit:
tee of the Senate, by o grand jury, or
by any other suthority, commanding
the production of writien or Laped ryc-
ords of consoltations held by hign as
Preskdent. 1 think this refussl iy fot
only his lawful privilege but his duty
#4 well, for it 5 & Mmeasure necessary
w the protection of the proper com-
duct of his office, not only by kim but,
much more importantly, by bis succes-
sors for sl hime to come.

Since there 2re no precedents, judi-
cial or otherwise, covering this case,
and since the Constitution does not ex-
pressly speak Lo the jssue, we must
heve recourse to common sense, which
ought to underly and intorm considera-
ton of every constltutional question,
It 15 hard for me 10 gee how &ny per-
son of common Sense could think thit
those consultative and decislondl proc.
exdes that are the exsencs of the Presl.
dency tould be cartied on to any good

cffect, o every parsticipant spoke or
wrote in continual awareness that at
any moment any Congressional com-
mittee, or any prosecutor working with
a grand jury, could at will command
the production ¢f the verbatim record
of avery word written or spolen. Does
anybody really think that Frankim
Rogsevelt, or Lincoln, could have man-
aged the Presidency on those terms?|
‘That the means by which Lyndon John.
son secured the cloture vote on the
Clvil Rights Act of 1964 would have

n usable, under those conditions?

The framers of our Constitution, a3

It is true that the C itution does

P

not' expressly set up an “executive
pnivilege.” § doubt {1 ever octurred Lo
the framerz that anyone would come
to contend thst tha President hsd no
riaht to tske effectively privats coun-
sel, or to hold private convarsations,
In any case, his right to that privacy
rests only on functional (mplication;
he cannot elficaclously conduct his of-
fice without it. But it s equally true
that the Constitution does not express-
1y confer sny Investigative power, or
power of subpoena, on Congress of on

one of their first acts, unanimously re-
solved that all their proceedings should
be inviolably sectet, and that the Con-
ventlon should in the end go befors
the public with a result, reither than
with & record of the tortuous process |
by which that result was reached, The '
Supreme Court confers in the strictest
secreey, never violated, and ly judged
by its public decisions end its publicly
uttered reasons, These facts chould be
pondered, fust for a Jittle moment, by
thoss whe would fave with ths pes-
fume of sanclity the public's so-called
“Hight 10 know,*

its b this power, Loo, rests
on impllcation, or at best on the judg-
ment that investigation ts “necessary
and proper” 10 the exerclse of the tea
tuslly named Congressional powers.

But Is&mggﬁﬁmsﬂ-
enlum et (o at the President

I -
iny_the Constitution?
TTwe wubsidiary but practeally im-
portant points must bs added. Flrst,
the declsion that the President’s rec-
ords may be aubpoenasd and forcitdy

d would certainly generate its
own abuses, for the surest high road
1o wide publicity, for any Cengress.
man o Senator controlling the sub-
poena power, would betouse it ou the
all_stt w

1}

President. Second!

% The ullimate constitutional fooi.
Ishness 10 let the merits of & parthcu.
iar case rush the country into » dis-
auous precedent. We have 10 think
nat only of Mr. Nixon and Senator
Ervin, but of President Eisenhower and
Joe MceCarthy, and of every powsible
future comblnation. Let us judge Mr.
Nixon on his public record, and not
convert our judgment of that record
into & precedent Uhat will embarrass
and degrade the Presidency TOY UK
whole future,

Charias L. Block Jr. is Luce Profesror
of Jurisprudence of Yale.

£02
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THE PREGLPdT WAS SEEN. Il

MEMORANDUM /’Z‘ /
THE WHITE HOUSE
WASHINGTON
August 8, 1973 -
MEMORANDUM FOR: THE PRESIDENT
FROM;: AL HAIG @
SUBJECT: Another Letter from Professor

Charles Black

p-#l(/yé o

(BobSBork Zsent me a copy of another letter written by
Professor Charles L..”Black, Jr., which Congressman Bob

“Eckhardt has had inserted in the Congresa:onal Record. I
believe you will find it of interest.

Attachment
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Obtaining The White House Tapes

HOW. BOB ECKHARDT
of Texas
in the House of Representatives
HWednesday, August 1, 1973

HR. ECKHARDT. Mr. Speaker, in recent days there has been
considerable debate over the constitutional problems and
ramifications of the attempt by the Senate Select Committee
on Presidential Campaign Activities to obtain tapes from
Mr. Nixon. Following is a letter 1 received from Prof.
Charles L. Black, Jr., a noted constitutional scholar on
the Yale Law School faculty, commenting on the situation. I
think my colleagues will find Professor Black's comments
extremely interesting and useful.

Prof. Blacks comments follow:
YALE LAW SCHOOL
New Haven, Conn., July 30, 1973

HON. BOB ECKHARDT,
House of Representatives
Washington, D.C.

MY DEAR CONGRESSMAN ECKHARDT:

I want to communicate to you some of my thoughts on the
deadlock now developing with respect to the President's
amenability to the subpoena duces tecum served on him by
Senator Ervin's Select Committee of the Senate.

I think I ought to say, first, what an enormous peril I
see in what is going on without anyone's really wanting it to
happen, we are in danger of degrading or even destroying the
Presidency as we have known it. You know, from our many past
conversations and from some public writings of mine, that I
think the aggrandizement of the Presidency has in some respects
gone too far, and that some of the mystigue surrounding the
office ought to be dissolved. But it would be extremely

86-974 0 - 89 - 9
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foolish for us to go too far in the other direction, for the
Presidency is the one wholly national elective office we have,
and the degradation of that office -- even of its symbolism,
wherein lies a great deal of its demonstrated power for good --
would be a most unfortunate development, disturbing in the most
dangerous way the balance of the best government yet devised

on earth. We should be especially careful not to do this
through dislike or disapproval of any incumbent. Presidents
come and go; any incumbent's powers can be checked in the
desired degree by Congress. The office must be valued and
protected above all for what it can be in the hands of a
Franklin Roosevelt laying the foundations of modern social
justice, of a Harry Truman establishing civilian control of

the military, of a Lyndon Johnson putting through the Civil
Rights Act of 1964. It is against this background of fear for
the indispensable dignity of this office that I make my technical
peints.

I think, first and most crucially, that the activation of
this Select Committee of the Senate was wrong -- constitutionally
wrong. I heard Senator Ervin say, on a broadcast on Sunday
morning, July 29, 1973, that at least one of the principal
aims of his Committee was the finding of facts regarding Presi-
dential involvement in the Watergate affair and its cover-up.

But even if he had not said that, or even if I perchance misheard
him, it is perfectly plain that at least one of the missions of
the Committee is the ascertainment of these facts.

Now this sounds innocuous enough, until one reads the
Constitution. When one does that, one finds that the sole power
of impeachment is in the House of Representatives, and, far more
importantly, that if that House votes impeachment, the Senate
including a}ll the members of this Select Committee, will have
to sit as a judicial body, presided over by the Chief Justice,
with the responsibility of finding the President guilty or not guilty
of the charges brought. How in the world can these Senators sit
as judges, or jurors, or a little of both, in a case with which
they have been so closely engaged? Any judge thus involved in
the background of a criminal matter coming before him would
unhesitatingly recuse himself. Any juror with the same back-
ground of involvement would automatically be excused for cause.

What this Committee has done and is doing (and I speak
here with great respect,, for I impute no improper motive or
wrongful intent to these Senators) is so to act as to disqualify
a part of the Senate from performing in the event of its
Constitutional duty an impeachment's being voted by the
House of Representatives. Indeed, it may be questioned
whether the whole Senate is not to some extent disgualified,
for this Committee is the agent of the Senate, empowered
by that body and reporting to that body. With the
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deepest respect, I must say that what the whole Senate, each
of its members, and all of its committees ought to have done
was to abstain most scrupulously from any involvement in a
matter which, as possible judges-to-be, they might later have
to pronounce upon judicially. It cannot be constitutiocnally
right for any Senators so to act as to disable themselves from
the totally uncommitted performance of their judicial duty in
case of impeachment.

Now I do not for a moment think that any court ought to
try to stop this investigation. But when a court is appealed
to for aid in the carrying on of the work of the Committee,
whether‘E; way of enforcement of its subpoenas, or of issuance
of a declaratory judgment, that court is, I submit, duty bound
to consider whether the Committee has constitutional warrant
for its proceedings, or whether, on the cther hand, its creation,
empowerment and actions are profoundly unconstitutional, for
the reasons I have given. If the latter judgment is correct,
then of course no court ought to assist.

I must repeat that although I have spoken plainly, for
the occasion is one for plain speaking, I utterly disclaim any
imputation of wrongful intent on the part of any of the mem-
bers of the Committee., I think only that they, and the Senate,
have made a great mistake, and that no court ought to allow
that mistake to spread to the judicial branch.

My next point would be that, althcugh this subpoena situa-
tion has been treated as a "confrontation” between Congress and
the President, it is by no means that. Directly and literally,
it is a "confrontation” between the President and a Select
Committee of the Senate. Congress has in no way -- whether in-
formally by concurrent resolution or in the formal manner man-
dated by the Constitution -« committed itself to this "confronta-
tion". The question, then, is not whether Congress might, by
clear and specific indication of its will, have access to
Presidential documents; I think, as I shall later make clear,
that there ought to be wide limits even on that power, but
that is not the present’ question. At the very most, this is
a "confrontation” between the President and the Senate.
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But I doubt that even that is an accurate character-~
ization. The very Resoclution (5. Res. 60, 93rd Congress, lst
Session) establishing this Select Committee does confer a
general subpoena power, and the words used nmight literally, if
fed into a computer, cover the President, though, as I will
soon show, even that is doubtful. But I submit that a court
ought to adopt it as a rule of construction -- aimed at the
avoidance where possible of this highly undesirable confron--
tation, and at the protection of the judiciary from unnecessary
involvement -- that, if this most c¢rucial and sensitive crisis
is to arise in court, the President must be named, so that the
court may be sure that this undesirable situation is one to
which the legislative authority has consciously committed it-
self, This rule of construction seems to me psychologically
sound; whe, in regarding general language about the subpoena
power, and voting its adoption, thinks of the President, and
of this ultimate confrontation?

I doubt, however, that the language of 5. Res. 60 covers
the President at all, even by generality. The subpoena duces
tecum authorization reads as follows:

"{5) to require by subpoena or crder any department,
agency, officer, or employee of the executive branch of the
United States Government, or any private person, firm, or
corporation, or any officer or former oificer or employee of
any pelitical committee or organization to produce for -its
consideration or for use as evidence in its investigation and
study any books, checks, canceled checks, correspondence,
communications, document, papers, physical evidence, records,
recordings, tapes, or materials relating to any matters or
questicns it is authorized to investigate and study which they
or any of them may have in their custody or under their control.*

Perhaps a lexicographically programmed computer might
print out the judgment that the President is an “officer” or
"employee” of the executive branch. But that is not the way
we construe statutes. Is it not perfectly plain that such
language is entirely inapt, as a matter of usage, to designate
the President of the United States? If I am right here, then
even the Senate is not in "confrontation" with the President, not
having authorized his being subpoenaed.

5. Res. 60, moreover, contains the usual provision for
report back to the Senate:

"{6) to make to the Senate any recommendations it deems
appropriate in respect to the willful failure or refusal of any
person to appear before it in obedience to a subpoena or order,
or in respect to the willful questions or refusal of any person
to answer guestions or give testimony in his character as a
witness during his appearance before it, or in respect to the
willful failure or refusal of any officer or employee of the
executive branch of the United States Government or any person,
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firm, or corporation, or any officer or former officer or
employee of any political committee or organization to pro-
duce before the committee any books, checks, canceled checks,
correspondence, communications, document, financial recoxds,
papers, physical evidence, records, recordings, tapes, or
materials in obedience to any subpoena or order;"

Does not this language {at the very least when applied
to such an utterly unique and politically charged guestion as
a "willful failure or refusal™ of the President himself) desig-
nate the exclusive procedure tg be followed by the Committee:?
Is it not reasonable to infer from it a direction by the Senate
that the matter of possible contempt be Brought back to the
whole Senate, for resolution upon action? Is the expressed
power to “make recommendations® not an implied exclusion of
independent action by the Committee?

Of course, even if authorized by the Senate, any court
action would have to fall within the judicial jurisdiction.
I understand from published reports (and it is implied in the
Committee's own resolution” that reliance may be placed ¢n the
Declaratory Judgment Act, passed some forty years ago. The
operative part of that Act now reads:

"In a case of actual controversy within its jurisdiction,
except with respect to Federal taxes, any court of the United
States, upon the filing ©f an appropriate pleading, may declare
the rights and other legal relations of any interested party
seeking such declaration, whether or not further relief is or
could be sought. Any such declaration shall have the force and
effect of a final judgment or decree and shall be reviewable
as such."

I cannot think of a clearer instance than this of the
mechanical application of general language to a unique and
unforeseen situation quite obviously not within the contempla-
tion of those who put the general language in place. Here
again, it seems to me not only reasonable but wise for a ¢ourt
to require that, if Congress wishes to create the mechanism for
inter-branch confrontation, it do so expressly and clearly.

Many more technical issues could be explored. These issues,
though technical, are important, for correct procedure is re-
quisite above all with respect to great constitution crises.

But I will pass on to the main gquestion on the merits, that of
the “"inherent™ Presidential right of privacy.

“Inherent” is a frightening word. All it ought te suggest
in this context is the gquestion, “What does it take for the
President to perform his sensitive duties with the highest
effectiveness and in an air of dagnity?" It seems to me quite
clear that the Presidency could not be carried on, with dignity
or with efficacy, if the President himself and every participant
in consultations and discussions with him had to fear the
forcible verbatim disclosure, under subpoena issued by any grand
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jury, or any court, of the tenor and content of such consulta-
tion. Call to mind some of our former Presidents, How would
Lincoln have operated under this regime? Try to imagine what
Franklin Roosevelt (or his cousin Theodore) would have thought
of it, How would we have liked for Senator Joseph McCarthy to
have the power to subpoena every record of every discussion
held by President Eisenhower on the subject of subversion in
government?

What is really happening is that an absolutely unworkable
rule threatens to be put in place, si@ply because there is great
dislike and suspicion of the present incumbent.

It is apparently the theory of the Committee that the
President ought to he just as amenable to subpoenaing of his
records as any mortal, so long as those records are relevant
to some congressional, prosecutorial or judicial concern. I
should think anyone could see, first, that such a rule would
generate its own abuses, for any official contrelling the sub-
poena power (and there are very many who do) wouwld know that the
surest way to conspicuousness would be to turn that power on
the President. On what theory would we exclude state prosecutors,
grand juries and legislative committees? I cannot think it would
be possible for the President to take or receive frank counsel on
these terms, and without utterly frank counsel any such great
officer is lost. -

In some recent comments by academic experts, it is tacitly
conceded that executive privilege myst exist in some large
degree, but the present case is sought to be distinguished.
Little mousetraps of “waiver" are sprung; concessiocns perhaps
unwisely made under pressure of time and emotion, are seized
upon as just exactly what it happens sprung; concessiens,
perhaps unwisely made under pressure of time and emotion, are
seized upon as just exactly what it happens to take to make this
case different. These comments have the flavor, to me, of
highly special pleading. Their interest lies largely in their
implied concessicn of the quite visible necessity of confiden-
tialty in much of the President's consultation. Their attempts
at distinction, to me, fail. It can hardly be that the solid
grounds for presidential confidegftjality are so easily, almost
accidentally, to be undermined. zgiesidential confidentiality,
to be effective or even to exist, must bhe wide, and must he
very largely at the discretion of the President, for to force
him to submit to any other tribunal the issue of the propriety
of protecting any particular communication is to destroy, by
that requirement itself, the very confidentiality at issue.

The remedy for abuse {(like the remedy for abuse of the pardon
power, the veto power, or any other presidential power) is to
elect good Presidents,
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Indeed, I cannot see why we should be unwilling to cover
the Presidency with the same confidentiality as that with
which the Framers of the Constitution covered their delibera-
tions. They saw clearly that nothing but ill could come of
their consulting under constant threat of disclosure of every
word tentatively uttered. They wanted to go to the country with
a result and not with a record of the to-~and-fro movement
toward that result, of all the foolish things said and retracted.
Similarly, the Supreme Court (like all our plural-member courts)
consults in secrecy, and presents the public with a result and
with finally agreed-upon reasons. There is absolutely nothing
that jars with the spirit of our institutions in our judging
the President on the record of things visibly done and of words
spoken in public. That is enough for judgment, as it always
has been, and to insist on more is to seek to strip the office
of dignity and of the support of truly candid consultation., I
have no doubt that that is what some now want, but if they get
it I think we all shall at last be sorry.

For the foregoing reasons, 1 think President Nixon is right
in resisting the Committee's subpoena, and I hope his position
will be upheld by the courts.

Very sincerely,

Charles L. Black, Jr.
Luce Professor of Jurisprudence

LI I I I
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®ffice of the Solicitor General
Washington, B.EC. 20520

August 3, 1973

General Alexander M. Haig, Jr. M

The wWhite House
washington, D.C.

Dear General,
I enclose more of the thoughts of Charles
ififna

Black because I think you will find these
ideas quite interesting.

This letter, introduced in the Congregs
Record by Congressman Eckhardt, covere additio
points that did not appear in Professor Black{s
to the New York Times. I should note that Con
Eckhardt introduced this letter as an ace
to a friend and not as expressive of his ow

I am sending copies of this to Leonard
Garment, Fred Buzhardt, and Charles Wright a el

Sincerely,

Robert H. Bork
solicitor General

. §9 Aot o lzzzwz:ew;_1: :Eéézz:;gf::zzjféaf
. P ;
b cottitod onTye Lk

ol de s G



L5320
workers wcfé & standard, then gettiog off
woltare complatelf wolwld not réadly k-
prove” Nfe for Lhe alled wellare poor.
& swprislogf number of Lbem are
werking -4 cent of ihe mals nlnn
rec.plefith sfndied had worked mote than
pec oahit B¢ tha tlme covered by Lhe mndy
a3 ageinst only $0 per unt of u-l
reciphsots Among woman, of both

CONGRESSIONAL RECORD — Extensions of Remarks

213

/37

August 1, 1972

prepartd 16 acoept & aefieit hich last Janu-
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More serious doubts, however, are be-
giwning to arise. Bruce Davidson wrole
s article for the July 30 Boston Globe,
“Phase IV May Cut Joba, Mot Prices.”
which pointed out the distinet posaibil-
iy ihat phase IV tay not only fall
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Wil Rl £TOWED ADO &N WMDY funce
tiening et “full emplormant” Buacs the
+¢ONGInY had Been operaliog st e chan full
eryneyment, ke silon had been
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New Maoen_Conn_ July 30, 1971
Hon Bos Tcxwasor,
Kuuse of Representations,
Washingion, D¢,
My Draa Coscmrkhan Drusaser: T want
10 tdmmunkcats 4o you aome of n:r tht-ll:h.!

on U dendbok now Un respce
to the l‘rﬂumu Aminabhity b the pih-
PO dUCFS THCUM rved om Rbm by Brnagor
Ersint Salect Commities of Lhe Bamale
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August 1, 1874
WHY TEXANS BAID NO TO TIHE
TRINTTY RIVER CANAL

HON. HENRY 5. REUSS
oF wWiIsromsTd
IN THE HOUSE OP REPRESENTATIVES
: Wednerday, Aupust 1, 1973

WHY Texars Sam No 1o Teoarr Rrvsk Cana
{By Cels Berkinin)

t’M Prasident’s mpie
distinzticn, 1o me, fell. nenln:d.l,\»
lhn e aciid nds for Pre#iaentisl Cons
M-uu-luy Ay 40 ¥, slonost -cﬂﬂnully.
o be ul tlal confidentini
Lty, Lo \n elecilvd OF 4740 (0 Sxist, must be
wide, and oust be at the discre-

abuse of the pardoa power, the veic power. of
power) is to eloct good

Thwy that nothing
\nn il could come of thelr consulting under
constant threat of disclosure ¢f #FETy Word
tentativy uitered, They waoted to (o (o
The COUDLTY Wik & Twsull and not with &

the Trinicy fof ¢he two-Rubdied inlle sireteh
irom Port Worth to the Cull of Maxics nt
Galveston becamy & hotly conteiad beus be-
treen many industrisiists and moat slected
ABitInlE, Wik WETE "for‘ the Trinmy River Aus
thority {TRA}, And “agin*

What had brought the l'l “Texas countles
iavolred 10 & fued was the arsbabulty of
$1.4 bulion In federal funds for water proj-
ects The kicksr. bowerir, Wae the Hquire-
roent that locsl moanef B4 Put p on & 10-
to-l ratio

To muise the N nlllloq Tequired Llhe
Trinkey River
the yotars bonl Ll
m-lsunhhllw"ml.ll
» $400,000 ad campalgs
Kanlon aod consrvation
eonuol. whter supply. snhanmd

new jobu, and ‘KW=CoSt Waler
thon,” * Le. barges on W4 CARAL

But the opposing Cittiehs for & BHound

Trinity Oryanization (ocl'l‘).uc:unnt

retord Of the to-and-fro
that resvist, of all tbe foolish things sakd and

(ks
all our pmntm courtdy consults in
secreey. mmumpuummln-m
eult and with Acafly agreed-upon Feasons
Thers It stuclutely Botbing that jars wich
B4 5pIit of our natitutions in our Judging
the Pres\dent on the reeord of tukags vidoly
00ve and of words spoken In putlic, That 5
entugh Tor Jodgment, a3 It alwass Naa been,
ahd 16 Inslst on moze i to seek Lo StHp the
ofcr of BIEhIty s8d of the support of trolr
cwidid tomuuliation. I hars oo doubt thet
that 12 what soms now want, but it they et
1t 1 think ws all ehall &t Jasc be sorry
For the Toregolng 1 think Pret-
dent Kixon b right In resliting the Com-
mitice’s subpoene. and 1 hops hias position
w1l be uphcld by the courts,
Very sincerely,
CissLes L Brack, e,
Lute Professor of Jurivpruttense.

Starre
Clul, and the Avdubon Societr, wized oo
the “low-toss S Ty

hnnmd l\u-wrr..wm

- = scheme of Mnd-owhiog
“h:eau“ 1w cash in 8% the people’s expene
Working with & .um ad budget, they seat
ont the meskaps thil one-thind of the TRA
directora oWl &r tootrol 51,000 scres slonp
ihe riser.

KU ADAPTS PACILITIES TO HEL'
HANDICAPPED

HON. LARRY WINN, JR.
oF KaN1AS
IN THE HOUBE OF REPRLSNTATIVLG -
Wednesdap, August 1, 1313
Me, WINN. Mr, Speaker, T nould lsie
to imeert the follming orticle from the
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Fraw Mimgnn frmidesti L e oy HPL{'\-:WJ“— Coetefed &’

Bedaiures I*-:E{‘- sy o-»:odu..ul. .;,'bi_ Lo ’-LJ"J' "
O3pe Il by Mo Caumi
®ftice of the Holicitor Senecal
Washington, B.C, 20530

August 3, 1973

Hon. Lecnard Garment
The White House
washington, D.C.

Dear Len,

I enclose for your information a letter
written by Charles Black of the Yale Law School
faculty and placed into the Congressional Record
by Congressman Bckhardt. I should note that
Congressman Eckhardt introduced this letter as an
accommodation to a friend and not as expressive of
his own views. I think you will f£ind it very
interesting, particularly since Charles Elack is a
strong liberal and not a supporter of the President.

Sincerely,-

RS

Robert H. Bork
Solicitor General

15300Ud ROXIN--S3IAIHIEY TWNOILYN 3HL WOY4 AdOD
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THE WRITE HBOUSE
WASHINGTON
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' Kovember 16, 1573 =
©,
F 232
man
e
Honorsble Robert H. Bork — ggﬁ
Acting Attorney Gerpsral © zoo
Department of Justice O
Washington, D.C. 20530 F

Dear Mr. Bork:

I em sorry that I was unable to hear your testimony before the
Judiciary Commiztee on Wednesday, but I understand thet you were
most, forthright and candid with the Committee. 8o that your further
appearance defore the Committee duricg this serles of hearings can
be obviated, and as indicated by Senztor Hart during your testimony,
I an submitting the following questions, the responses to which wiil
be in2luded in the hearing record.

1. In your testimony before this Committee, you stated that
the President could limit the jurisdicticn of the Bpecial Prosecutor,
Mr, Jaworskl, with & "consensus” of the Congressional leadership.

It appears that this aspect of the Speciel Prosecutsr's oew charter
was understood by virtuelly no cne-jot. the udn,l not the Jjudge
who decided the Cox dizmissal <:1se,2 and wot, appurently, even the
Justice Department btrief writers in that case, who limited 1'.|1e3
scope of the consecsus provision to the question of disnisaal.-/

1./ New York Tires, November 2, 1972, at 223 Weshington Fost, November 2,
1973, at A3 {"Dork said that Jaworski will have the same cherter Cox

did with the adfitional commitment the President made regarding hia
pover to dismiss hie.").

2/ Neder v. Bork, Clv. Bo. 1958-73, st 9, n. 13. {"The two regulations
are 1dentical, excert for a single acdition to the new regulation which
provides that the Specizl Prusecutor may not even be discharged for
extraprdinary i-proprieties unless the President determines that it is

the fconsernsus® of certoin specified congressional lesders that dlscharge
18 eppropriate.”)

j/ Government's Brief in Opposition to Plaintiffs' Maotion for

{con't)
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Robert H. Eork
page 2

(s} Do you coasider the wordirz of the new language clearly
to provide that the Presidest mey irterfere with the Speclal
Prosecutor's irdependence--that i1s, may limli hig jurisdiction-~
with a "consepsus” of the congressional leadership?

(b} Does this language also allow for such limitation without
agreemect by the Epecial Prosecutor?

(c) ¥How &> you eccount for the widely keld public and congrassional
belief that the cornsensus provision applies cnly to dismissal of the
Special Prosecutor, and oot to limiting his independence or jurisdiction?

{d) Wby waa this added limitation included in the new charter?

{¢) Under vhat circumstances do you foresee the President's
moving to limit the }jurisdiction or independence of the Special
Prosecutor?

{f) Doesn't the existence of this new provision seriously
undermine the independence of the Speclal Prosecutor 2nd represent
a major retreat froa the ;]ur!.sd.‘l.ctional freedom enjoyed by Mr. Cox
until he was fired?

2., Mr. Richarison suggested during his appearance before the
Julieiary Comulttee that the Presldent should “"sign on the dotted
line™ his assurance thet he will not use executive privilege to
refuse gccess to leformabion by the Speclal Prosecutor.

{«} Aside from his unqualified statement of October 26 that
"we will not provide presidentizl documents to a specisl prosecutor,”
bas the President wasde any such definitive, public assurance?

(b) Do you agree as to the desirability that the President make
such a definitive, unqualified, public statement?

3f {con't) Prelimisary Injunction, Nader v. Bork at 3. (“'I'he Order...
provides that the Special Prosecutor shell not be discharged ‘except
for extraordinery izprotrieties on his part 2nd without the President's
first consulting Emru nened Congressional lezders of both political
pl.rtieg and ascertzinirg thet thelr consensus 13 in akcord with his
proposed action,'")
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Robert H. Bork
pege 3 .

(e} Can you provide the exact language of any such assurance
glven by tbe President since hls statsment of October 267

(4) Even if the President mede such an assurance, would there
be any legal obstacle to his cbanging his mind and reversiog his
position on the subject?

3. Doesn't the Court of Appeals decision in Nixon v. Sirica
constitute controlling precedent in future cases where the Iederal
grand fury requests Iurther tapes and records froa the White House
under similar situations?

k. Should the White House tepes and reccrds relevant to the
duties of the Sezate Watergate Committee be turned over to that
Cogpmittee by the President? Flease explain.

5. Ehould the White House tapes and records relevant to tbe
duties of the House Judiciery Comzittee in itz lmpeechment investlgation
be turned over to the Compittee-by the President? Flease explaino.

6, Io your public statements, and iz the Depertment's brief in
Naler v. Bork, ypu have asserted that the discharge of Prosecutor Cox
copatituted an autometic abolition of the regulation under whlch be was
appointed. Z=ven accepting this positicn, wbhich the District Court rejected,
does this mean that the Attorpey Geperal (ur any Executive branch official
wvho promulgates regulations) can abrogate or abolisb or amend regulaticns
merely by acting inconslstently witb their mandates?

T. Professor Wright said on October 22, 1973 (The Today Show) that
the President viclated his and the Attorney General®s public pledges when
ha told Mr. Richardson to fire Mr. Cox. Do you agree? Flease explaln.

8. Prior to October 20, 1973, did you ever discuss with the President
the subfect of executive privilege, the tapes, or Mr, Cox's astivitles?
Please provide details of eny such conversetions (date, subfect, surround-
ing circumstances, vho sald what to whom).

9. Prilor to October 20, 1973, did you ever receive any Indlication
fron members of the White Houre staff of dissatisfaction with Mr. Cox's
activities or that be might be fired? When? Pleas¢ explain fully.

10. Subsequent to Mr. Jaworakl's appolatnent ss Special Prosecutor,
bave you discussed metters of jurisdiction with him?

{a) Which ereas of jurisdiction have you discusaed?

(b} wmet was your poaition?

L Y Y
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{4} Were any questions of jurisdiction reised during this period
by the White House? FPleese provide dstalls.

Robert H. Bork
page L

T11. You have been most persistent in your argument that the
constitutionel doubts surrounding esteblishment of a court-appointed
Special rrosecutor might hamper his functionicg ard jeoperdize eny
indictmerts be secures. I might edd that your doudts do not seem to
be shared bty =ost constitutioral scholars or a najority of the members
of the Senats, .

Yet, Sevator Byrd hes made a lengthy presentetion to the Senate
outlining arguments that the appointment cf Senator Savbe to the position
of Attorrey General would violate the constitutlonzl prohibition egainst
senators' assuaing offices whose emslurments have been ircressed duripg
their terzs. It seems to me that, if Senator 3yrd i{s right, we would
run conslderebly grever risks with an ineligible Attorrey General than
the risks you have pointed out 1o the case of a1 Specinl Prosecutor.

For example, prosecutions might be lovalidated, antitrust cases nullified
and other official acts of the Attorney Genernl thrown inte litigatioo.

Why do you believe it so unowise to teze a minisal constitutlonel
risk with a court-appointed Speeimd Prosecutor, yet perfectly acceptable
to take, If Sepator Byrd is correct, a more wide-renging risk with the
pominetion of o potentially loeliglble Attorney General?

Because the Judiclary Committee will be congldericg flnal action
on the Bpecial Prosecutor legislation next Wedneaday, I would request
that, if possible, you submit your responses to these questlons by
Monday, Hovember 19.

Thank you for your cooperation.

Bincerely,

&mu( A / Fa—m‘(

Edwerd H, Kennedy
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CONG 1/716/73

by meas - 11/16 Itr to the Acting AG ir Sen Edward
Kennedy, Re: Was not present during Mr., Bork's testi-
mony before the Juciciary Comte on Wed. So that hia
{Mr. Bork's) appearance before the Comte during this
series of hearings can be ooviated, submits severai
questiona, the responses to which will be inciuded in
the hearing record, Requests responses by Ivov, 13

11/16 - Mr, Bork - by hand
ce to Hugh Durham - by hand



Offire of the Attorney General
Washington, 0. €. 20530

Honorable Edward M. Kennedy
United States Senate
Washington, D. C. 20510

Dear Senator Kennedy:

In response to your request of November 16, 1973, 1 am forwarding
the responses to the questions which you posed in the order which they
sppear in your letter,

1.
Your first question and its subparts refer to the scope of the "consensus"
provision in Mr. Jaworski's charter. Before responding te your specifie
inquiries, I believe it would be helpful to place the "consensus” provi-
sion in proper perspective.

The charter issued by Mr. Richardson for Mr. Cox is identical to the
charter issued by me for Mr. Jaworski with the sole exception of the
"consensus” provision. While Mr. Cox's charter did contain a provi-

sion relating to removal, it was silent as to any other limitations and I
think it clear that there existed legal power to limit Mr. Cox's jurisdiction.

In establishing a charter for Mr. Jaworski, the "consensus” provision
was inserted for the purpose of providing additional safeguards for the
Special Prosecutor. Although public discussion has focused on removal,
it was intended that the "consensus" provision apply to any attempt to
limit the Special Prosecutor's independence, including his jurisdiction,
and that was the way I stated the matter in the press conference at which
I announced Mr. Jaworski's appointment. Due to a drafting error the
*consensus” safeguard in the new charter appeared to apply only to
removal. | have amended the charter to make clear that the "consensus”
provision applies to both removal and any other limitations. (A copy of
the amended charter is enclosed herewith}.

(a) As noted above, under the charter as now written, the "consensus”
provision applies both to removal and any other limitations.
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(b) The *consensus" provision does not require the consent of the

Speclal Prosecutor, however, in my view consensus on any
action which the Special Prosecutor opposes is so exceedingly
unlikely as not to be a practical possibility.

(c} Public discussion may well have focused on removal because of

the discharge of Mr. Cox but as 1 have indicated the "consensus"
provision is a safeguard against other limitations as well.

{d) The "consensus” provision is not an added limitation, rather it is

clearly an added safeguard since any limitation now requires a
consensus of Senators Manafield, Scott, Eastland, and Hruska,
and Representatives O'Neil, Ford (or his successor), Rodine, and
Hutchinson . N

(e) I cannot concelve of any lkely circumstancea under which the

Preaident would attempt unilaterally to limit or change the juris-
diction or independence of the Special Prosecutor.

Mr. Jaworski has all of the jurisdictional freedom enjoyed by

Mr. Cox and he has the additional commitment that he will not be
discharged, his jurisdiction redefined, or his independence cther-
wise limited except with the consensus of the named Congressional
leaders. The Special Prosecutor's independence has not been
undermined but reinforced.

As Acting Attorney General I feel that it would be improper for
me officially to express views on what public statements the
President should or should not make on this subject. Through
General Haig, the President has promised cooperation with the
Special Prosecutor and made it clear that the latter has the right
to invoke judicial processes should disagreement occur.

3.
In my opinion the Court of Appeals' decision in Nixon v. Sirica
is controlling precedent in this area. Like other precedent, it
may be clarified or modified by future decisions, should any oceur.
. 4. and 5.

As Acting Attorney General, it would be improper for me to comment
on the subjects referred to in questions 4 and 5§ of your letter.
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‘The district court opinion in Nadcr v. Bork is presently under
Teview in the Civil Division of the Justice Department. Fending
completion of that review and formulation of the Department's
position as to appeal, it would be improper for me to discuss

matters which were, and may be, the subject of the litigation.

In any case, [ doubt that your question is susceptlble of a flat answer
that would cover all circumstances,

1 did not hear Professor Wright's comment and, in any event,
it would be improper for me as Acting Attorney General to comment
on essentially political judgments.

G have never discussed with the President the subjects of the tapes
or Mr, Cox's activities either before or after October 20, 1973
The President discussed the subject of executive privilege with me
on one occasion. Professor Charles Black of Yale Law School had
written a letter to the New York Times upholding the President's
right to confidentiality, The President telephoned me to ask that
I tell Professor Black, whom he knew to be my colleague, that
the President agreed with his argument and admired the professional
skill with which he had made it. That was the only occa upon
which the President mentioned executive privilege to meﬂ

Prior to October 20, 1973, I discussed Mr. Cox's activities with
members of the White House staff only at the specific request of
Attorney General Elliot Richardson. Mr. Richardson asked me to
assist him in thinking about problems of Mr. Cox's jurisdiction

and specifically asked that I discuss the issue with members of the
White House staff as well as with Mr. Cox and himself in an effort

to discover areas of disagreement and 1o help frame possible solu~
tions. To that end, I discussed jurisdictional issues on two or

three occasions with Mr. Fred Buthardt and he indicated generally
that he thought Mr. Cox's staff might be going beyond any reasonable
construction of the jurisdictional guidelines. Mr. Buzhardt, however,
-did not articulate any overall concept of Mr. Cox's jurisdiction. The
task assigned me by Mr. Richardson was not the resolution of
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specific disputes but merely the attempt to give conceptual clarity
to guidelines Mr. Richardson himseclf regarded as insufficiently
precise. To that end, I gave Mr. Richardson a memorandum which
he used as a discussion paper in a meeting with Mr. Cox and two
wembers of his staff at which I was present. The discussion ended
rather inconclusively, all persons agreeing to think the matter
over in anticipation of further discussions. That ended my partici-
pation In the jurisdictional discussions. This subject was explored
in my testimony before the Committee last Wednesday, particularly
in questioning by Senator Hart.

The question of the possible discharge of Mr. Cox once arose in
a telephone conversation with General Haig. He said that many
members of the public were expressing the view that Mr. Cox should
be discharged because of a press report, the contents of which I
have now forgotten, and askad my opinion. I said that I thought
Mr. Cox should definitely not be discharged over the episode and
General Halig said he agreed with me, That telephone conversation
was sometime last summer. I cannot fix a date to it but ] believe
Mr. Richardson had a similar telephone conversation at about the
same time.

I have not discussed Mr. Jaworski's jurisdiction with either him
or the White House except to say that 1 thought it should be the
esame as the jurisdiction given Mr. Cox.

1 do not believe there is any constitutional risk in the nomination of
Senator Saxbe as Attorney General once the statute lowering the
compensation and emoluments of the office is enacted. On the other
hand, I think there is grave consttutional doubt about a court-appointed
Special Prosecutor, and the district judges of the District of Columbia
appear to share my doubts, at least about the wisdom of the idea.

Thus, 1 do not agree with the premise of your question that there is
*minimal® constitutional risk in the court-appointed Special Prosecutor
but s "wide-ranging" risk in Senator Saxbe's appointment.

I hope that I have sattsfactorily answered your questions.

Sincerely,

Robert H. Bork
Acting Attorney General
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Senator MeTzENBAUM. The first document is a memorandum
from Alexander Haig to the President, dated August 2, 1973, with
two attachments. Then there is a letter from Robert Bork to Gener-
al Haig, dated July 31, 1973, and a letter from Charles L. Black,
dr., to the editor of the New York Times, dated July 25, 1973.

The second document or group of documents is a memorandum
from Pat Buchanan to Al Haig, dated August 1973, with marginal
notations and an attached newspaper column.

The third document is a memorandum from Al Haig to the Presi-
dent, dated August 8§, 1973, with two attachments.

Judge Bork. I seem to have about five copies of each of these,
Senator. If I can find the August 8th one—here we are.

Senator MeTzENBaAUM. All right?

The CualRMAN. Take your time, Judge.

Judge Bork. That is fine.

Senator METZENBAUM. And a draft Congressional Record insert
by Congressman Eckart of Texas, dated August 1, 1973, as well as a
letter from Robert Bork to General Alexander M. Haig, Jr., dated
August 3, 1973, with marginal notations and an attached Congres-
sional Record insert.

The fourth is a letter from Robert Bork to Leonard Garment,
August 3, 1973, with an attached Congressional Record excerpt.

The fifth is a log of the President of August 3, 1973,

First, Judge Bork, would you turn to Document A? Do you have
that there?

Judge Bork. Yes.

Senator METZENBAUM. The second page of that document is a
letter from you to General Haig. It states in part, “The enclosed
letter to the New York Times makes so persuasive an argument for
absolute presidential privilege that I thought you ought to see it. It
has helped change my prediction on the probable outcome of litiga-
ticn on the subject.”

General Haig sent your letter to the President, as shown on the
first page of the document. He included this statement of his. “It is
also significant that Bob Bork has reversed his originally skeptical
attitude on our position.”

Now, Judge Bork, you were not simply passing on an interesting
article. You were advising Mr. Haig and the President regarding
your legal opinion of the President’s right to turn over subpoenaed
written or taped records of consultations held by him as President.
Contrary o your statements that you were not involved, you were
actively advising the White House; isn’t that correct?

Judge Bork. Of course it is correct, Senator. The Department of
Justice is asserting executive privilege or government confidential-
ity, whatever we are going to call it, all of the time. And, in fact, at
one stage of this, Attorney General Elliot Richardson asked me to
try to work out with Mr. Philip Lacovara a common position on ex-
ecutive privilege so that the Watergate Special Prosecution Force,
which was trying to defeat executive privilege, and the Department
of Justice, which in all kinds of cases—not in the Watergate cases,
but in all kinds of cases—was asserting executive privilege. Mr. La-
covara and I tried to work out some means in which we would not
wind up opposing each other, not directly, but wind up asserting
opposing positions.
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Executive privilege was a very touchy business, and 1 talked to
people about it frequently. Now, in this letter, I think I had said to
the White House—I do not know what I said. I guess I had said
that the strong stand on executive privilege, which they asserted in
all kinds of cases, was not going to work. My good friend, Charles
Black, who was a colleague of mine at Yale, sent me this letter and
said he was sending it to the New York Times. I think it appeared
in the New York Times. And I passed it on.

Senator MeETzZENBAUM. Judge Bork, apparently you had previous
communications with the White House on this 1ssue; is that right?

Judge Bork. Of course, because we had the executive privilege
problem in all kinds of cases, and we were concerned about getting
our positions worked out.

Senator MeTzensauM, That is the implication of General Haig's
statement, that you had reversed your originally skeptical attitude
on the White House position.

Judge Bork. I do not know if it was reversed. What I said was it
helped change my prediction on the probable outcome of litigation.
1 do not even know what litigation that means.

Senator MerzenBauM. Let me ask you, Judge Bork, about Docu-
ment B.

Judge Bork. Yes.

Senator MerzENBAUM. That document is 2 memo sent from Pat
Buchanan to Al Haig, dated August 3, 1973, attaching a column by
Professor Charles Black. In that column, Professor Black argued
that, “Mr. Nixon is dead right in refusing compliance with subpoe-
nas, whether issued by a committee of the Senate, by a grand jury,
or by any other authority, commanding the production of written
or taped records of consultations held by him as President.”

In other words, he argued that President Nixen could stonewall
on the issue of turning over the tapes sought by the special pros-
ecutor. Mr. Buchanan’s comment in the column was, “Maybe this
guy could help us out.” General Haig’s note back to him said,
‘Right. Solicitor General thinks highly of him and supports this
analysis.”

In other words, Mr. Haig was relying on your endorsement of
Professor Black and your reversal of your position that the Presi-
dent had no obligation to turn over the tapes.

Judge Bork. Well, I did not say that, Senator. I said that it
helped change my prediction of the outcome of litigation. I should
say I have not read this letter by Professor Black in a long time,
but Professor Black is a highly respected constitutional scholar and
was not a supporter of Mr. Nixon's.

Senator MeTZENBAUM. ] am not questioning that. I do not think
that is the issue.

Judge Borg. But you did say that, in other words, he said the
President could stonewall. Professor Black would not have said a
thing like that.

Senator METzZENBAUM. Let me ask you about Document C. That
document includes a letter dated August 3, 1973, from you to Gen-
eral Haig, forwarding another analysis by Professor Charles Black,
which was inserted in the Congressional Record by Congressman
Eckart of Texas. You say in your letter, “I think you will find these
additional ideas quite interesting.”
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As in the previous case, “these ideas” you were referring to had
to do with Professor Black’s position that the President did not
have to respond to a subpoena by anyone; in effect, that he had un-
limited executive privilege. General Haig then passed on your sub-
mission in a memo to the President dated August 8th. His memo
said, “Bob Bork has sent me a copy of another letter written by
Charles L. Black, Jr. I believe you will find it of interest.”

As [ see it, again, contrary to your statement that you were not
involved, you were giving your advice to the White House. And as 1
understand the role of a Solicitor General, the Solicitor General is
the attorney for the United States, not necessarily the private
counsel to the President of the United States. Is that correct?

Judge Bork. No, he is attorney for the United States, and some-
times the United States is represented by the President.

Let me make one thing clear, Senator Metzenbaum. I never ad-
vised the White House how to meet, how to deal with the Water-
gate Special Prosecution Force. The most I did was send over
Charles Black’s letter to the New York Times, which was public,
and there was no business about it. The only time I dealt with the
‘White House on executive privilege was when Mr. Richardson put
me in charge of trying to mediate a position between the White
House and Department of Justice and the Special Prosecution
Force. Since we represented the President in a lot of litigation
having nothing to do with Watergate, it was essential that we work
out, if we could, some particular position.

I used to confer with Fred Buzhardt, the President’s counsel, and
with Philip Lacovara. We never achieved an accommodation in
principle.

Senator MET2ENBaUM. Let me proceed. In November 1973, you
testified before the Senate Judiciary Committee regarding the func-
tions of the new special prosecutor. After that hearing, Senator
Kennedy wrote you a letter dated November 16, 1973, He asked
you, “Prior to October 20, 1878, did you ever discuss with the Presi-
dent the subject of executive privilege, the tapes, or Mr. Cox’s ac-
tivities? Please provide details of any such conversations, date, sub-
ject, surrounding circumstances, who said what to whom.”

You responded, “I have never discussed with the President the
subjects of the tapes or Mr. Cox’s activities either before or after
October 20, 1973, The President discussed the subject of executive
privilege with me on one occasion. Prof. Charles Black of Yale Law
School had written a letter to the New York Times upholding the
President’s right to confidentiality. The President telephoned me to
ask that I tell Professor Black, whom he knew to be a colleague,
that the President agreed with his argument and admired the skill
with which he made 1t.” This is still you answering.

Judge Bork. Yes.

Senator METZENBAUM. “That was the only occasion upon which
the President mentioned executive privilege to me.”

Judge Borxk. That is true.

Senator MerzEnBAUM. Now, Judge Bork, that answer may be
technically true, but it leaves the impression that the President
happened to see Professor Black’s letter and decided to call you
simply because you were an acquaintance of his. You completely
failed to mention——
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Judge Bork. May I see my response, please, Senator?

Senator METZENBAUM. You have it there.

Judge Bork. I do?

Senator METZENBAUM. Yes. While you are getting that, I will
carry on because time is running out.

You completely failed to mention that you were the one forward-
ing Charles Black’s analysis to the White House, and that you were
endorsing it. Was not your answer to Senator Kennedy only half
the story? Or to put it another way, did you not fail to answer the
question completely?

Judge Borgk. I do not think so, Senator. It occurred to me that it
was important that I forward a copy of a New York Times letter to
General Haig, and that General Haig gave it to President Nixon,
but I did not discuss executive privilege with the President. He
called me once to say he liked Professor Black’s letter. I think, if I
have my dates correct—since the President did not call me fre-
quently—that I took that—I think. Now, I want to be careful be-
cause I am not sure of the dates.

I had been asked by General Haig right in that period of time to
resign as Solicitor General and become President Nixon’s chief de-
fense counsel. After discussions, I convinced General Haig that I
was not the man for the job. And I think I interpreted the call
from the President more as a gesture to say he did not hold it
against me, because there was nothing to the call and he would not
ordinarily have called.

Senator METZENBAUM. Judge Bork, you have said that firing Mr.
Cox could not hamper the investigations of the Office of the Special
Prosecutor. At your 1982 confirmation hearings, you stated, “There
was never any possibility that the discharge of the special prosecu-
tor would in any way hamper the investigation or the prosecutions
of the special prosecutor’s office.”

But you had no guaraniee from President Nixon at the time he
fired Mr. Cox that there would even be another special prosecutor.
Is it not a fact that the decision to appoint a new special prosecutor
was not made until several days later after the President had pro-
voked a firestone of controversy around the country?

Judge Borg. That is right. Initially, we intended to leave the
Special Prosecution Force intact but not to appoint a new special
prosecutor, and they would go on under Mr. Ruth and Mr. Laco-
vara as before. But we did not initially contemplate a new special
prosecutor until we saw that it was necessary because the Ameri-
can people would not be mollified without one.

Senator METZENBAUM. As a matter of fact, at your own press
conference on the following Wednesday, October 24th, you were
asked, “Would these mechanisms”—that is, to continue the investi-
gation—*fall short of appointment of a special prosecutor as we
know a special prosecutor?”’ You answered, ‘‘They may or may not.
I have got a variety of alternatives in mind.”

A report in the Washington Post of October——

Judge Borxk. Senator, I think there is more in there on that sub-
ject, is there not? Somebody asked me if I had contemplated a new
special prosecutor, and I said, “The thought has crossed my mind.”
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Senator MerzENBAUM. That may very well be the case, and I will
not challenge you if you say that you said it. I will not take issue
with ycu.

The report in the Washington Post of October 24th stated, “Pe-
terson”—who was then head of the Criminal Division at Justice—
“and Bork met yesterday afternoon with senior staff members of
Cox’s prosecuting office to discuss how the investigation will pro-
ceed. ‘The independence of the prosecution is still a problem,” one
of the senior Cox staff members who attended the meeting said last
night. Peterson said that no one has come to any firm conclusion
about the hiring of another independent prosecutor. The last few
days have brought that concept into question.”

The White House submission on your behalf contains this state-
ment: After carrying out the President’s instruction to discharge
Cozx, Bork acted immediately to safeguard the Watergate investiga-
tion and its independence. He promptly established a new special
prosecutor’s office, giving it authority to pursue the investigation
without interference. And according to a published report, you told
the American Bar Association in 1982, when you were being con-
sidered for an appointment to the Federal Court of Appeals, that
after Cox was fired you “immediately began searching for another
special prosecutor.”

As a matter of fact, you actually ordered that the Justice Depart-
ment itself take over the investigation, as I think you have just in-
dicated, and the decision to appoint a new special prosecutor was
made by the President several days later only after widespread
public criticism. Is that not correct?

Judge BORK. Senator, it is entirely correct, but let me tell you
how that happened.

On Wednesday afternoon, when I held the press conference and
said, in response to a specific question about whether a special
prosecutor was one of the mechanisms I had in mind to get evi-
dence, I said, “It has, let us say, crossed my mind.” That morning 1
was not telling the press everything that we discussed. I think you
have documents in your possession that show that that morning
before the press conference I met at the White House with Leonard
Garment, Fred Buzhardt and Bryce Harlow. We recommended to
the President a new special prosecutor. So that was on track. I had
clearly been thinking about it before Wednesday morning, or I
would not have gone over there and made the recommendation.

But there were two other aspects in which you used, Senator, the
word “immediately.” I did promptly act to safeguard the Special
Prosecution Force. My great concern was that there might be a lot
of resignations over there which would hinder the investigations
and prosecutions.

I understoed from the beginning that my moral and professional
life were on the line if something happened to those investigations
and prosecutions, and that is why I was adamant in asking them to
staé-and Henry Peterson was, too.

nator MeTZENBAUM. Judge Bork, you have said a number of
times that you went ahead and conducted yourself as you did be-
cause you were worried that there might be a number of resigna-
tions. The American Government, the American people were total-
ly distraught at this moment. You have sort of suggested that be-
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cause some lawyers might quit—there are plenty of lawyers
around. I am a lawyer, plenty of lawyers around—that because
some lawyers might quit, even though they had had some experi-
ence in this area, that because of that you went forward and did
this act which the court determined to be an illegal act. Is that not
pretty hard for the American people to accept?

Judge Bork. If I thought it was just a question of replacing one
lawyer with another, it would be pretty hard to accept. That 1s not
what was taking place, however.

Senator, let me talk about that. I think maybe it is time now to
tell the story. Do we have time to tell the story?

The CHAIRMAN. You can have all the time you want, Judge.

Judge Bork. As I said, my involvement with the Special Prosecu-
tion Force and Mr. Cox was limited to trying to draft, at the re-
quest of Mr. Richardson, a redefinition of the jurisdiction because
the feeling was that the jurisdiction was stated so broadly that it
covered things in no way related to Watergate. I did draft it; we
discussed it with Mr. Cox. We never came to an agreement, and all
this other stuff happened.

I also dealt with the Special Prosecution Force through Mr. Laco-
vara at Mr. Richardson’s request on the question of accommodating
our positions on executive privilege. I had no connection with the
negotiations with Mr. Cox about the order not to go to court and so
forth and so on. I wish I had because I could have said, if I had
been involved, what are you going to do if Mr. Cox refuses the
order—as, indeed, he should have. I had never disputed that.

If they had asked themselves that question, they might have
asked: Who is going to discharge Mr. Cox? And if they had learned
that Mr. Richardson and Mr. Ruckelshaus were not going to do it,
they never would have gone forward with that order. They were
very sick that night because they assumed that they would not
have to get down to me,

Now, I was sitting in my office Saturday afternoon writing a
letter, I think to a third grade class about the Bill of Rights, and I
went down at the time scheduled for Mr. Cox’s press conference
into the office of Jack Hushin, who was our press officer then. We
watched it on television. The minute it was over, Mr. Richardson’s
secretary came in the door and said, “The Attorney General wants
to see you.”

We went in then, into his office, and Mr. Ruckelshaus was there
and a few of Mr. Richardson’s aides, and we talked about this crisis
that was developing. Finally, Mr. Richardson said something like,
“I think they are going to order me to fire him,” or “They have
ordered me,” or “I think they are going to order me.” He said, “I
cannot fire Cox. Can you, Bill?” And that was the first time it oc-
curred to me that I was third in command at the Department of
Justice. I suddenly saw it.

The CHAIRMAN. Excuse me. Would you repeat that? You said,
“He said, ‘I cannot fire him'”’?

Judge Bork. “I cannot fire Cox,” or words to that effect.

The CaalRMAN. And “Can you, Bill?”

Judge Bork. To Ruckelshaus. Ruckelshaus said no.

The CralrMaN. If you do not mind, Senator. Did you or anyone
else ask why he could not fire him?
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Judge Bork. We knew. He said he promised the Senate.

The CHAIRMAN. But did he say it at the time?

Judge Bork. I think so. You know, you can ask him. That was
my understanding. Mr. Richardson and I had discussed the tension
%rowing between the Special Prosecution Force and the White

ouse.

The CHAIRMAN. Was there any discussion at that time with the
three of you in the room, or are there just two of you now?

Judge Bork. No, three of us plus an aide or two of Mr. Richard-
gon's who were going in and out.

The CHairMAN. But there were three principals in the room.

Judge Bork. Yes.

The CHAIRMAN. You, the Attorney General and Ruckelshaus.

Judge Bork. Right.

The CHAIRMAN. And when it was at least implied or stated that
he could not be fired——

Judge Bork. No, he did not say he could not be fired. Mr. Rich-
ardson always thought he could be fired. He said that he could not
do it personally.
be"rh%? CHAIRMAN. He could not do it personally, and the reason

ing?

. Judge Bogrk. His assurances to the Senate when he was con-
irmed.

The CHAIRMAN. Did Ruckelshaus think those assurances applied
to the department or to an individual?

Judge Bork. Well, the assurances to the Senate cannot very well
apply to the department unless you think the assurance was some-
thi X like a statute, which the Senate, of course, could not pass by
itself.

Now, Richardson regarded them as personal assurances, and I
will tell you why. I am skipping over now, but I would like to come
back to this.

Later in the afternoon, Richardson went over to the White
House. They attempted to persuade him tc go ahead. He attempted
to tell him he could not. While he was gone, Bill Ruckelshaus and I
discussed what might happen in the outcome. And I realized, be-
cause of a conversation we just skiplged, I realized I would probably
be facing this thing. I never asked Ruckelshaus what I should do. I
did say to him at one point, “Don’t you think my moral position is
different from yours?” He said yes. ’[¥hat is all I asked him.

But let me go back to the conversation that maybe——

The CHaeMAN. Why was your moral position different?

Judge Bork. I had not made—as I understand, Mr. Ruckelshaus
felt that there was something in his confirmation hearings that
tended to bear on this; there was none in mine because I was con-
firmed long before. He also regarded himself as having come in as
Elliot Richardson’s deputy, so that he felt himself bound in a sense
by Elliot Richardson’s promises. I did not come in as Elliot Rich-
ardson’s rman, and I had made no assurances to the Senate.

But let me go on with this story. He said, “Can you do it, Bill?”
And Bill said no. That is the first time I realized I was going to be
asked the question. And he said, “Can you do it, Bob?” The thought
had never occurred to me before, and it hit me like a ton of bricks.
So I said, “Let me think.” And they went on talking, and I got up



234

and walked around Elliot’s office several times. I finally said, ‘“Yes,
I can do it, but I will resign immediately afterwards.” And they
said, “Why would you resign?’ And I replied, “Because I do not
want to be regarded as an apparatchik,” an organization man who
does whatever the organization wants.

They said, “If you do do it,” both of them said, “don’t resign. The
department needs the continuity and the stability.” That is when
the thought about the necessity of holding the department together
first came into my mind, and Elliot and Bill were both quite strong
on the point that, if you do do it, do not leave because the depart-
ment needs this continuity. And I was the one person who was a
department-wide officer who was left and who could make a good
attempt at both preserving the Department of Justice and preserv-
ing the Watergate Special Prosecution Force, which was obviously
the thing that had to be done in both cases.

The CraikMAN. But that was not part of your reasoning, based
on what you have just said, when you said, “I can do it.” You just
said, “I can do it,” and then only after that you were told by—and
you said, “I would resign.” And they said, “Well, do not resign.”
And the reason not to resign is to hold the department together,
and you said, “That is when it struck me.”

Judge Borkg. My first thought to do it was the fact that we were
in enormous governmental crisis. I do not know if everybody re-
members——

The CHAIRMAN. I was here. I remember it.

Judge Borx [continuing). The sense of panic and emotion and
crisis that was in the air. It was clear then, 1 mean it was clear
from my conversations with Mr. Richardson and Mr. Ruckelshaus
that there was no doubt that Archibald Cox was going to be fired
by the White House in one form or another. The only question was
how much bloodshed there was in various institutions before that
happened.

The CuammMaN. 1 am trying to figure out Bob Bork, the man,
here. I am not talking about the legality of this.

Judge Bork. No. I understand.

The CHamrMAN. Richardson says, “I cannot fire him. I made a
promise.” Ruckelshaus says, “In my confirmation hearing”—

Judge Borg. Well, he did not say “In my confirmation hearing.”
This was all in the air.

The CHAIRMAN. And they said, “Can you do it?” And you said, “I
do not know,” and you got up and walked around—which I think
anyone would—and then came back and said, “Yes, I can do it.”

Judge BoRk. Yes.

The CrarMaN. And this is one of the most important moments
in your life, a crisis in your life. It would be for anybody. Can you
tell us what you were thinking when you got up and walked
around? What went through your mind?

Judge Bork. Well, you know, it is a little hard to recall the
blurred thoughts and the emotion of the moment, but one thought
that went through my mind was that we were in a governmental
crisis which would not be resolved until Mr. Cox left. At no time
did I have any intention of anybody but Mr. Cox leaving, and I had
nothing against Mr. Cox. Mr. Cox had behaved perfectly properly.
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Had I been in his position, I would have refused that order not to
go to court. He had to refuse it.

But that was the crux of a crisis which had to be resolved sooner
or later. Now, the White House, when they got to me, began talk-
ing about the Six-Day War going on.

nator KenngDpY. Can I ask just one question?

Judge Bork. Yes.

Senator KeNnneEpy. When you were walking around the room, did
you ever think about the legally binding regulations that were in
effect and that were not suspended for 3 days? I was here at the
time that that charter was drafied, and I must say anyone that re-
viewed that history, any member, would understand that those reg-
ulations did not just apply to the individual who was Attorney
General; it appljeti to the Office of the Attorney General.

Judge Bork. I understand that.

Senator KENNEDY. If you understand that, I can see why you
were walking around the room.

Judge Bork. No, we were not, Senator——

Senator KENNEDY. Specifically, were you troubled at all that
there were legally binding regulations that were in effect?

Judge Bork. I think we all assumed——

Senator THURMOND. Mr. Chairman, let me make a statement.

Senator KENNEDY. Could he answer that question?

Senator THURMOND. Senator Kennedy has had his time. I suggest
we go on around and let him go on a second go-round. He is not
entitled to go now.

The CHAlRMAN. Quite frankly, Judge, the reason why I pursued
this, 1 think maybe we could put an end to this. If you would
rather us go, we will go on.

Judge Bork. No. Let me answer one question, and we can come
back to it later.

The CuairMAN. Yes, all right.

Judge Bork. Senator Kennedy’s last question.

The CuairMaN. We have interrupted you.

Judge Bork. I wanted to answer the last question from Senator
Kennedy, if I may.

The fact is none of us thought that that regulation was a bar to a
presidential order. I have seen Mr. Richardson quoted in the paper
recently saying that he never thought the regulation was a bar to
Mr. Cox's firing. None of us thought that. Nobody said, “But there
is the regulation.” We assumed the President could do this over an
Attorney General's regulation. That is what we thought at the
time. That issue has never been determined. Right or wrong, that
is what we thought.

The CaHamrMAN. Thank you. I think we will go back.

Senator, you have two more minutes, and then we will go on.

Senator METZENBAUM. In your interview with the ABA in con-
nection with your nomination in 1982, did you tell Mr. Coleman
that you guaranteed Mr. Cox’s deputies they would have access to
the tapes?

Judge Bork. I do not know. All I told them, and I suppose what I
told Mr. Coleman, is that I guaranteed they would have a chance
to go for the tapes in court, or the evidence in court including the
tapes.
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Senator METZENBAUM. Judge Bork, there seems to be some ques-
tion as to what you did tell Mr. Coleman at the ABA investigation
in 1982, My staff has discussed with the ABA the question of ob-
taining information about your statements to the ABA regarding
your role in the Watergate matter. The ABA has said it is willing
to furnish that information if you will agree to waive any objection.

Would you be willing to waive any objection to the ABA provid-
ing that?

Judge Bork. You mean the notes from Mr. Coleman?

Senator METZENBAUM. The entire matter of your inquiry with
the ABA at that point concerning this matter.

Judge Bork. Certainly. In fact, I thought I had. Somebody from
the Department of Justice or the White House asked me if I would
be willing to waive a week ago, and I 2aid yes.

Senator METZENBAUM. If some written document is needed, we
will just pass word to you to make it available.

Judge Bork. Let me say this: As to what I said to Mr. Coleman—
I think those are his notes of the conversation—I do not know what
words I used. I have never tried to convey the impression that 1
started searching for a special prosecutor instantaneously. Satur-
day night and Sunday I was not searching for a special prosecutor.
ﬁy Tuesday, I was thinking about it; whether I thought about it

onday, I do not know.

Senator MerzENBAUM. Thank you.

The CHAIRMAN. Thank you very much, Judge, and I thank my
colleague from Wyoming for his indulgence of the extra 10 min-
utes.

The Senator from Wyoming.

Senator SiMpsoN. Mr. Chairman, you are very good, and I do
have to get over to a clean water markup in the Environment and
Public Works. I do appreciate your indulgence and your courtesy.
Thank you.

Well, now, you have heard from our spirited and tenacious col-
league from Ohio.

Judge Borx. We got halfway through the Saturday Night Massa-
cre. We will have to get the other later, I suppose, Senator.

Senator SIMPSON. I-gle will be back. He will be back.

Why not? We have only been talking about it for 14 years.

Judge Bork. That is true.

Senator SimpsoN. Fourteen years. This is a curious place. If you
go out in the land and say, ‘“What were you doing on the night of
the Saturday Night Massacre,” a guy wi say, “What are you talk-
ing about?” But in this town when you say, “What were you doing
on the night of the Saturday Night Massacre,” they say, “I was
just finishing shaving. 1 was going out to dinner. 1 will never forget
it my whole life. I went limp. My wife and I talked and huddled
together and had a drink and just shuddered in shock.” [Laughter.]

That really is not the way it is out in the world about the Satur-
day Night Massacre.

udge Bork. I sometimes refer to it, Senator, as the events of Oc-
tober 20th instead of the Saturday Night Massacre.

Senator SiMprsoN. Whatever it was, out in the real world they do
not refer to it as the events of anything, except that they know
that there was a crisis; they know that the President was wrong;
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they knew it was wrong to fire Arch Cox—who was my professor in
labor law, so I got a little touch of that remarkable man. A great
guy. They knew all that was wrong and that there was a crisis, but
let me tell you, when it all came about and Jaworski tooled up,
they knew that there had been no gap. You can dance on the head
of the pin all day and all night and know that it got done.

Judge Bork. That is what the Watergate Special Prosecution
Force says in their official report.

Senator Simpson. Well, of course.

Judge Bork. They did not miss a beat.

Senator SiMpsoN. Of course. Fourteen years’ worth, and you have
talked about it now twice, 1 guess.

Judge Bork. Oh, I talked about it innumerable times, Senator.

Senator SiMpsoN. I mean before this body:

Judge Bork. I talked about it with the Senate Judiciary Commit-
tee in 1973. I talked about it before the House Judiciary Committee
in 19738, I talked about it before the Senate Judiciary Committee in
1982, and I am talking about it again today. And I have talked
about it before in numerable other groups.

Senator SimMpsoN. Well, in my mind, we are not going to find too
much more about that. You have given access to every record and
waived every possibility to withhold anything, and that is a very
appropriate stand.

But I want to touch on one thing that the Senator from Ohio
said yesterday and again today about the use of the word “illegal”.
It is very sinister as it is presented that the decision to file Archi-
bald Cox was held to be illegal by a court, and should we then put
a man on the Supreme Court of the United States who has done
something illegal? And that is the sinister connotation of all of
that stuff, along with the reference to the case of Nader v. Bork,
and it was highly significant and it does not get said here—I want
to say it one more time because there is no such thing in politics as
repetition. You can tell somebody the same thing ten times and on
the tenth time they say, “Oh, I did not know you believed that.”

I have been all through that. This case of Nader v. Bork was va-
cated, period. You know, void, out the window, we all practiced
law, some of us. We know what vacating a decision is. It means it
is a zip, an absolute zip, in any kind of language you want to use,
whether it is Black’s Law Dictionary or the babblings of Al Simp-
son, it is a zip; it means nothing.

They vacated the decision upon the order of the court of appeals
and the case has no legal consequence whatsoever, period. Would
you agree with that?

Judge Borg. Certainly. That is entirely what “vacated” means.

Senator SimpsoN. With any other lawyer or with any other
juddgge. So I think if we are going to hear this continual referral to
Judge Gesell's opinion as authority for the proposition that the dis-
charge was illegal, that that is just not so.

Judge Bork. Well, Senator, it should be said that, as Mr. Cox
said, that it was at most a technical defect because one could re-
scind that charter at any time and then the discharge would
follow. So, you know, it is a question of timing. But I think it was
not even a technical defect. I think a Presidential order overrides
an Attorney General’s regulation.

86-974 0 - 89 - 10
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Senator Simpson. I think it was highly unusual for them to do
that under the circumstances, and that was done. But I just want
to correct that distortion. There seems to be a continual distortion,
and I do not think it is appropriate. And again it came up in its
earliest form from some over-wrought executive director and in no
way should it continue to prevail here, in my mind.

Now I wanted to ask a question—you are helping me, Orrin; you
are furnishing me all sorts of good things. What have you got here?
This is an impossible question.

I ask you this: We now have heard from the Senator of Ohio, and
he is superb. He and I have been on the opposite side of more
issues, but he is a remarkable spirited man, and he has been a
great help to me in conference committees, If you want to go to a
conference committee, take Metzenbaum with you. He is good stuff.

But he has asked you, and he has gone into the 1973 press con-
ference, which I guess was the 23d or 24th——

Judge Bogk. It was Wednesday, whatever that was,

Senator StMpsoN, Pardon?

Judge Bork. I think it was Wednesday, whatever that was.

Senator SmvpsoN. OK. And I noted that the Washington Post
went inte that, but they both stopped at a certain point in the pro-
ceedings of the transcript of October 23d or October 24th. I have a
copy of the transcript before me, 1973. It is odd that they would
both stop. I mean if we are trying to develop a record, we ought to
get it all in. And that is what you have done.

And meanwhile your opponents have spent—and not Senator
Metzenbaum, but your corporate opponents, your non-profit corpo-
rate opponents are so busy in this nonunanimous decision bit that
they have just nearly reached the point of exhaustion, and they are
out working now. I J; not know where they are, but they are.

But they seem to forget the text, the full text, and so you were
asked these questions as Acting Attorney General, with the special
prosecutor as one of the considerations in mind. It has, let us say,
crossed my mind,

Judge gom( I just had recommended it that morning to the
Pregident.

Senator SiMpsoN. And then everything stops.

Let us go on with it. Let us take it all. Question: Will the Special
Prosecution staff stay together as an entity? Will the head be
under Mr. Peterson, and who will that head be? That is the ques-
tion for Acting Attorney Genera!l Bork.

Answer: “Well, right now, and so far as I am concerned, that
head is Mr. Ruth. They will stay together as an entity because I
think their effectiveness demands upon that.” That is what you
said. There were other questions.

And then you said at the end, “I recognize, as does Mr. Peter-
son’’—this is your quote—‘“that the American public must perceive
that the integrity of the Department of Justice and of the criminal
process is unimpaired, as well as our assuring you that that is true,
and we have under consideration a variety of procedures or mecha-
nisms by which that perception may be encouraged or may be
made. The trust may be given to us.”

The question then: “Mr. Bork, what are those?”’ Your response:
“l am not going to discuss the variety of procedures we have under
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consideration,” I would like to have, you know, like Paul Harvey
says, the rest of the story in there. 1 think that would be honest
and appropriate. And then, of course, the proof is in what hap-
pened, an operation that so irritated and overwhelmed the Presi-
dent that it must have been working pretty appropriately. 1 mean
that is what happened.

Now enough of that. I just was thinking, what if the fondest
dreams of your opponents come true and that you are not con-
firmed by tﬁe Senate, what then can they expect? Well, I think ob-
vicusly we will have an appointment by this President. There is
nobody that is going to question that, and then we will probably
have a nominee who we will probably confirm almost routinely,
such as a member of the Judiciary Committee, Orrin Hatch or
Paul Laxalt.

Judge Bork. They both sound good to me.

Senator SiMrsoN. Yes, not bad to any of us. I do not think any of
us on the panel would spend too great a time putting them right
there in the witness seat. But if that were not the case, that would
gplendid. It might be Jerome P. Sturdley, a perscn who has quite
extensive experience on the bench and in the Bar, one that has
said very little or has written very little, that it was either
thoughtful, challenging or provocative or perhaps one whom the
special interest would have a great deal of difficulty finding out
one wit about for use in their opposition to the Presidential ap-
pointment, and that is, you know, the reason we are here.

But most likely he or she would obviously be one who would de-
cline to do anything of what you are doing. They would not enter
in any way into the exceptional discussion, the give and take, the
review of judicial views and philosophy which we have seen these
past 2 days. You are doing it and will do it, which is really unprec-
edented even for your immediate predecessors, Sandra Day O'Con-
nor, Antonin Scalia and Bill Rehnquist. I think they ought to sober
up and realize they could get another nominee who would say
nothing and tell them nothing and share nothing.

And 1 thiok that is worth, you know, considering because I think
the whole text of a new confirmation would be “Senator, [ under-
stand {our position; I know what you would like me to say, but I
honestly feel, sir, that I must adhere to my view. It would be im-
proper for me as a sitting justice or a nominee or a person dealing
with that issue in the future to advance an answer to that ques-
tion. Next question please.”

Now that is what you are going to get in the next load in this
gituation. I just think that after looking at some of the responses of
Judges Scalia and Sandra Day ’Connor, and they were perfectly
appropriate and no one challenged them a bit, nor could we in a
new nominee. And you are good enough to lay yourself right out on
the table.

But, you know, the questions are there. They said “I cannot re-
spond to that.” That was interesting. They were very adroit and
very upfront and very acceptable, and we all accepted it, we on the
committee. And that is what is a little bit of reality too.

Then I think also of our friends in the fourth estate, as it gets
scratching down through the record of every person who has sat on
the federal bench at least in the last 10 years, I know of no one, no
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one who has protected first amendment rights more than you. That
is an extraordinary statement, but it is true.

To you New York Times v. Sullivan is milk soup. You are ready
to go for the chunk. And New York Times v. Sullivan was an inter-
esting case. It said that because we are politicians, people could say
things about us that were, quote, “false”. People could say things
about us that were defamatory, those were the words, and that we
could do nothing unless we proved actual malice.

Your language in the Ollman case was quite open, and I do not
have it here before me at this moment, but, in other words, you say
anybody—I guess it is kind of like anyone goofy to run for office is
dumb enough to get elected or something like that. But it was said
that we are indeed, and we should be, fair game. We better be able
to tell our story, bring our own brains with us when we come. That
is what the people expect of us.

But you would take that much further, would you not?

Jl‘;dge Bork. You mean further than New York Times v. Sulli-
van?

Senator SiMpsoN. Yes.

Judge Bogrk. I think some—and I have not got a firm position on
how much further—but I think some doctrinal adjustment may be
appropriate because the nature of the libel suit has changed so that
it does now pose a greater threat to the press than it used to. But
what the nature of that doctrinal adjustment might be, I have not
worked it all out either.

Senator SiMpsoN. But you are saying that indeed it is something
that concerns the media that the libel suit itself, whether valid or
not, has a chilling effect on the fourth estate.

Judge Bork. There are a number of publications that simply
cannot take a major libel suit. They do not have the resources to
defend it, never mind pay the judgment.

Senator SmmpsoN. I think that it is worthwhile to recognize what
an extraordinary ally and force you are. One of the quotes from
that case was you said, as you were sticking with the decision, the
fact that this was an expression of opinion. You said it is the kind
of hyperbole that must be accepted in the rough and tumble of po-
litical argument. And I agree with that.

And that is one thing the Senator from Ohio and I have always
agreed on. It is a rough and tumble but you can do it with civility
and we try to do that.

Let us get back to privacy. That is a recurring theme here about
privacy and judicial restraint and Griswold v. Connecticut, and we
have now talked about contraception, homosexuality, sterility or
else sexual preference, sexual gratification. There is no telling
where we will get if we keep struggling along in this area. Those
are important things. I do not even belittle that. But it has all been
taken out of context, every bit of it.

I do not think you had an appropriate time to respond on the
issue of privacy, and especially with regard to the Griswold case
and the Skinner case. I guess I want to be sure because there was a
line of questioning which I gathered—and I think it was our Chair-
man, and it was a good line of questioning—it was, well if you do
not embrace these things through some method, how are we going
to get to that point? How do you protect?
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I want to ask you if it is fair to say that you believe that privacy
is protected under the Constitution, but that you just do not believe
that there is a general and unspecified right that protects every-
thing including homosexual conduct, incest, whatever—and you
mentioned that yesterday. Is that correct?

Judge Bork. That is correct, Senator. I think the fact that I did
not get everything I wanted to say out was my fault because I was
trying to discuss with Senator Biden and others the constitutional
problem. But I think it requires a fuller answer than that and that
is this: No civilized person wants to live in a society without a lot
of privacy in it. And the framers, in fact, of the Constitution pro-
tected privacy in a variety of ways.

The first amendment protects free exercise of religion. The free
speech provision of the first amendment has been held to protect
the privacy of membership lists and a person’s associations in order
to make the free speech right effective. The fourth amendment pro-
tects the individual’s home and office from unreasonable searches
and seizures, and usually requires a warrant. The fifth amendment
has a right against self-incrimination.

There is much more. There is a lot of privacy in the Constitution.
Griswold, in which we were talking about a Connecticut statute
which was unenforced against any individual except the birth con-
trol clinic, Griswold involved a Connecticut statute which banned
the use of contraceptives. And Justice Douglas entered that opinion
with a rather eloquent statement of how awful it would be to have
the police pounding intc the marital bedroom. And it would be
awful, and it would never happen because there is the fourth
amendment.

Nobody ever tried to enforce that statute, but the police simply
could not get into the bedroom without a warrant, and what magis-
trate is going to give the police a warrant to go in to search for
signs of the use of contraceptives? I mean it is a wholly bizarre and
imaginary case.

Now let me say this—

The CHamrMaN. Would the Senator yield at that point just for
clarification?

Senator SiMpsoN. Yes, certainly, Mr. Chairman.

T&%CHMRMAN. If they had evidence that a crime was being com-
mitted——

Judge Borg. How are they going to get evidence that a couple is
using contraceptives?

The CuairRMAN. Wiretap.

Judge Bork. Wiretapping?

The CHalRMAN. Wiretap.

Judge Bork. You mean to say that a magistrate is going to au-
thorize a wiretap to find out if a couple is using contraceptives?

The CuAlRMAN. They could, could they not, under the law?

Judge Bork. Unbelievable, unbelievable.

The CualrMAN. I understand that, but under the law, Judge,
could they not have—it was a crime, correct?

Judge Bork. It was a crime on the statute books which was
never prosecuted, never.

The CaammMaN. Well, the fact that it was not prosecuted did not
mean it was not a crime, does it?
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Judge Bork. I have more to say about that, whether it was a
crime or not.

The CHAIRMAN. Let us assume they were drug dealers. There
was evidence that they were involved in some other legal activity,
and there was a wiretap.

Judge Bork. And they hear a discussion of contraceptives'?

The CHAIRMAN. Yes,

Judge Bork. Nobody is going to get a warrant for that and no
prosecution is going to be upheld for that. And I would like to go
on to that point because——

The CHAIRMAN. Thank you, Senator.

Senator SiMpsoN. Judge, let me come back to another one here.

Judge Bork. Well, okay.

Senator SiMpsoN. Go ahead. I want to hear that.

Judge Borxk. I want to say that you really could not enforce that
thing, and the privacy was not the issue in that case. It was the use
of contraceptives, and it is a little hard to locate something about
contraceptives in the Constitution.

But be that as it may, let me illustrate my objection to what is
generalized right of privacy. Suppose a Senator introduced a bill
which said every man and woman and child in this country has a
right of privacy, period. I do not think that biil would go anywhere
until he had to tell everybody exactly what the right of privacy
protected. Did it protect incest? Did it protect beating your wife in
private? Did it protect price-fizxing in private?

No Congress would ever pass a bill like here, here is a general-
ized right of privacy; make of it what you will. No court would
uphold such a statute because it would be void for vagueness.

Now the Supreme Court or Justice Douglas in effect did the
same thing with the Constitution. Nobody knows what that thing
means. But you have to define it; you have to define it. And the
court has not given it definition. That is my only point.

Now the only reason that Connecticut statute stayed on the stat-
ute book—it was an old, old statute, dating back from the days
when Connecticut was entirely a Yankee State—the only reason it
stayed on the statute book was that it was not enforced. If anybody
had tried to enforce that against a married couple, he would have
been out of office instantly and the law would have been repealed.

Furthermore, if the prosecutor brought such a case, I do not
think any court would uphold a conviction, assuming that you
could get a conviction. That law had not been enforced for so
long—it is an utterly antique statute; I do not think it was ever
enforced—I think you would have a great argument of no fair
warning, or sometimes that lawyers call—and I hate te use a word
like this—desuetude, meaning it is just so out of date it has gone
into limbo.

S50 no prosecutor is going to bring that prosecution. If he did, the
law would disappear and furthermore no court would uphold the
prosecution. That is the fact. That law never went anywhere. My
objection—I think the law was an utterly silly law, but my objec-
tion is simply to the undefined nature of what the court did there.
And I have tried to iliustrate that for you by asking you whether
you would vote for a statute that said nothing more than that ev-
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erybody has a right of privacy, and the court shall enforce it. I do
not think you would.

Senator SiMpson. Judge Bork, one thing that kind of surprised
me yesterday and yet it did not is that you really described that
case as being some kind of a law school exercise, a professorial
dream, a mess-around kind of a case. Is that right?

Judge Borxk. Yes, it was. Some professers found that law in the
books and tried to frame a case to challenge it on constitutional
grounds. And, as I say, they had trouble getting anybody arrested,
and the only person who could get arrested was a doctor who ad-
vertised that he was giving birth control information, contraceptive
information, and I do not know if they prosecuted him or fined him
under the aiding and abetting clause of the Code, and I think both
sides regarded it as an interesting test case. The whole case was
practically an academic exercise.

Senator SimpsonN, Judge Black and Judge Stewart both dissented.

Judge BoRrk. They did indeed, and Justice Harlan refused to go
along with the right of privacy. He had reasons of his own. He
used, I think, the concept of ordered liberty.

Senator Simpson. It has been obviously suggested—Mr. Chair-
man, I have what, about 8 or 9 minutes or something like that?

The CHAIRMAN. At least that much.

Senator SiMprsoN. Obviously expressed again and again that you
gimply are a captive of the majority, that you do not listen to any
cry of the minority, whether in race or position or ideas, that you
have run roughshod over specific constitutional rights guaranteed
by the minority. And yet you said yesterday you are a true believer
in the Bill of Rights. I cannot believe the question was really
asked, but it was. And you were asked about your position on the
Bill of Rights. You said it guaranteed freedom of speech. I recall
that.

Your decision in the Lebron case, which I read, the posters about
the jellybean empire or whatever it was, and you said that was a
perfectly appropriate expression. I think that gentleman is back
hanging his posters today, and they are new and even richer today,
and nothing wrong with that. I see they did give him until October
15 to display and then they are going to pull them down.

You protected him on that, did you not?

Judge Bork. I did indeed.

Senator StmpsonN. Why?

Judge Bork. Because the poster he was putting up was political
commentary. Only political commentary, only misleading political
commentary was banned. [ mean there was no occasion to get in
any category of speech other than political speech in this case.

It was political commentary, and on alternative grounds, one of
them was, I did not think an agency of government should have a
right to exercise a prior restraint on speech and I so held.

Senator SimpsoN. You were holding in under those same circum-
stances very likely.

Judge Bork. Of course.

Senator SimpsoN. We talked about religion and the Judge has
left, but I thought Judge Heflin’s remarks about religion were
superb yesterday and what he said about your religious beliefs and
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it was crisply clear, like he is, about what that line of questioning
and what that gains, which is nothing.

Judge Bogk. I do not know. Is Judge Heflin, Senator Heflin going
to question me about that?

Senator SiMesoN. I do not think so. He cautioned us all not to
spend much time asking about that.

Judge Bork. Well, let me say one thing—I do not want to go into
my religious beliefs—but the report in a national magazine that I
was an agnostic arose from the following conversation, and the re-
porter agrees that it arose from the following conversation. He said
“You are not terribly religious, are you?” And I said, “Not in the
sense that you mean.” That is it. He went, bang, he is an agnostic,
and I later denied that I was an agnostic in the New York Times
when I got a chance to.

I took him to be talking about great piety and regular church at-
tendance, and that is what I meant in not in the sense that you
mean. But agnostic does not come out of that conversation in any
way, and I am not an agnostic. But that is as much as I think I
should say about it. It is only the fact that it is on public record
that leads me to deny it, I mean it is in a publication.

Senator SiMpsonN. Well, that word was never used?

Judge Borx. No,

Senator SmMpsoN. All of us here on that Panel know how that

0es.

Let me ask you this: If the government were to prohibit me from
exercising my right of privacy to educate my children in a religious
tenet—and there are people in the United States who feel very
strongly about that, every more strongly than I in fact—it is con-
ceivable that a Judge could invalidate such a prohibition through
an interpretation of the Constitution, is that not correct?

Judge Bork. That is correct. You mean if the government tried
to say that you could not educate your children in your religion?

Senator SimrsonN. That is correct.

Judge Bork. There is not a ghost of a chance that it would stand
up under the first amendment.

Senator SiMeson. That is an important protection in your mind
under the Constitution.

Judge Bork. It is a crucial protection.

Senator SiMpsoN, And, as I say, there seems to be a bit of a gath-
ering force out in the country or at least there was several years
ago in various States. I remember a single case, I believe it was in
the State of Nebraska.

So do 1 gather from what you have said in answers and responses
yesterday that you believe that privacy is indeed protected by the
Constitution in the fourth amendment, in the free exercise of reli-
gion clause and the like?

Judge Bork. Oh, yes. There are several crucial protections of pri-
vacy in the Bill of Rights. The framers were very concerned about
privacy because they had been subjected to a very intrusive British
Government, and they were very cuncerned that privacy be pro-
tected against the new national government, privacy in the aspects
that they wrote into the Constitution.

Senator SiMrson. And just finally on the issue of Skinner v.
Oklahoma, which was a rather extraordinary case on the steriliza-
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tion of criminals. The equal protection clause, does it not protect
guarantees of protection from invidious discrimination?

Judge Bork. Senator, it does, but I think that the most that I
said in criticism in this article about Skinner v. Oklahoma was that
the classification distinction made by the court could not be
squared with the other classification distinctions the court had
made. If I can find the articles—I usually cannot when it is crucial.
I really would not buy the way the Supreme Court there went
about 1it, but I think it is clear—people who have looked at it more
than I have say it is clear that that statute had racial animus in it,
and it struck at, in effect, crimes that at that time were more
likely to be committed by poor blacks than by middle-class white-
collar whites. And on that ground the statute would be unconstitu-
tional. .

Senator StmpsoN. Without question.

Judge Bork. Without question. But I should say this, you know,
the Supreme Court has never said that sterilization under some
circumstances is unconstitutional. I am not saying that that is a
good thing they have never said it. I just want to point out that
they have never said that. In fact, they have upheld sterilization
programs. Justice Holmes did in a famous opinion.

Senator SiMpsoN. What wag that opinion.

Judge Bork. That was Buck v. Bell, and I think it was a terrible
opinion. That was a case in which they provided——

Senator SiMpsoN. Who wrote the majority opinion?

Judge Bork, Holmes, Oliver Wendell Holmes. They provided for
sterilization of folks who were mentally retarded, I think after one
or two generations, and Holmes dismissed the equal protection ar-
gument as the usual last resort of the constitutional argument and
wrote the infamous line—I like Holmes but this is not one of his
better days—‘‘three generations of imbeciles are enough.”

Senator SiMpsoN. Justice Holmes said that?

Judge Bork. Justice Holmes said that.

Senator SimpsoN. I think we ought to get him back here.

Judge Bork. Yes. [Laughter.]

I think considering the alternative, he might be glad to come
back and do this.

Senator SiMpsoN. Mr. Chairman, I thank you, and I do want to
add, however, I would like entered in the record—and I will con-
clude my round, and you have been courteous—but it seems to me
so far that the extremism so far in this case and the extremist
views and the philosophy of Judge Bork, that the extremism is in
the rhetoric of the opponents of Judge Bork. That is where it is to
this point, and the stridency of that.

I am not talking about the panel. I am talking about newspaper
ads and all this stuff, and television ads, and we have and will
have an opportunity to pursue this to find that we have a, quote,
“conservative judge” who exercises judicial restraint, who tries to
leave social policy decisions to the people and their elected repre-
sentatives where the Constitution does not clearly speak, you are
that sort of judge.

And I want to enter into the record, Mr. Chairman, a thoughtful
piece in this morning’s Washington Post of Lloyd Cutler, counsel
emeritus, as I call him, to Presidents, with a case-by-case illustra-
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tion that Judge Bork’s criticisms of the Supreme Court decisions
which we have been discussing for the past two days were in the
main shared by the, quote, “moderate members of our contempo-
rary Supreme Court”.

And I can tell you, do not think what Lloyd Cutler has done has
not been provocative for him, because it is so good and so pungent
and so authentic, what he has been saying, that they have now
tried to drum him out of the corps. And that is why he has always
been a superb man and will always be.

So I would like that statement, “Judge Bork is called Judge
Bork, well within the mainstream”, unquote, be part of the hearing
record. And I thank you very much.

The CHAIRMAN. Without objection.

[Article follows:]
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The CaamMAN. Senator DeConcini.

Senator DEConcINI. Mr. Chairman, thank you.

Judge Bork, just to go back not at great length on the privacy
issue because I have a number of questions that I want to ask. But
you raised something there on the enforceability or non-enforce-
ability of the statute in Connecticut vis-a-vis the Griswold decision.

In the Bowers v. Hardwick, Georgia case, dealing with sodomy,
that is an old statute that was on the books. I do not know. I be-
lieve that it was 60 years or more that it had ever been in force,
but in fact somebody enforced that statute, did they not?

Judge Bogk. I do not think so, Senator. The policeman was in the
house because of a traffic violation, as I recall. Is that correct?

Senator DECoNcini. He was in the house. That is correct. He was
in the house—r

Judge Bork. He observed—pardon me.

Senator DeConcini. He was in the house legally.

Judge Bork. Yes. He observed homosexual conduct and 1 guess
made an arrest, but that ended it. There was no prosecution. The
case arose because homosexuals sued to have the——

Senator DEConcInIL Yes. But is not making an arrest enforcing a
statute?

Judge Bogk. That is true. That is true. He made an arrest.

Senator DrCoNCINI. What bothered me is this generalization
that, well, because it would never be enforced or had been is that it
makes no sense. To me that is making a judgment for the legisla-
tive body to make. If they want to pass a bill and if the prosecutor
or the justice does not want to enforce it, should a judge say—
should they weigh that, the fact that it has never been enforced?

Judge Bogg. I think they have to in terms of fair warning. There
are all kinds of statutes. You know, I am told in some States until
recently there are still statutes that you could not drive a car with-
out somebody walking in front of you swinging a lantern, If some-
body suddenly popped out onto the freeway and enforced that,
nebody is going to uphold that law.

Senator DEConcINL But we are talking here about a little bit dif-
ferent use or I believe a constitutional right of privacy. Let me just
pursue with you.

You said yesterday, relating to a question that Senator Hatch
asked you regarding Roe v. Wade and the ninth amendment, its ap-
plication—and correct me please—you said something that nobody
really knows what that amendment means. Is that correct?

Judge Bogk. I do not know. I know of only one historical piece.
There may be more. You know, this is not a subject I have re-
searched at great length, but most people say they do not know
what it means.

Senator DECoNcINL Do you know what it means?

Judge Bogk. It could be—you know, I can speculate.

Sel}?ator DeConciNi. Do you have an opinion on the ninth amend-
ment?

Judge Bork. The most sensible conclusion I heard was the one
offered in the Virginia Law Review, which was that the enumera-
tion, as the ninth amendment says——
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Senator DeConcini. Enumeration in the Constitution of certain
rights shall not be construed to deny or disparage others retained
by the people.

Judge Bork. That is right, Senator. And I think the ninth
amendment therefore may be a direct counterpart to the 10th
amendment. The 10th amendment says, in effect, that if the
powers are not delegated to the United States, it is reserved to the
States or to the people.

And I think the ninth amendment says that, like powers, the
enumeration of rights shall not be construed to deny or disparage
rights retained by the people in their State Constitutions. That is
the best I can do with it.

Senator DeConcINI. Yes. You feel that it only applies to their
State constitutional rights.

Judge Borgk. Senator, if anybody shows me historical evidence
about what they meant, I would be delighted to do it. I just do not
know.

Senator DEConcini. I do not have any historical evidence. What I
want to ask you is purely hypothetical, Judge. Do you think it is
unconstitutional, in your judgment, for the Supreme Court to con-
sider a right that ig not enumerated in the Constitution——

Judge Bork. Well, no.

Senator DECoNcINL——to be found under article IX?

Judge Bork. There are two parts to that. First, there are some
rights that are not enumerated but are found because of the struc-
ture of the Constitution and government. That is fine with me. I
mean that is a legitimate mode of constitutional analysis.

I do not think you can use the ninth amendment unless you
know something of what it means. For example, if you had an
amendment that says “Congress shall make no” and then there is
an ink blot and you cannot read the rest of it and that is the only
copy you have, I do not think the court can make up what might
be under the ink blot if you cannot read it.

Senator DECorcini. Let me ask you this question: If you had to
speculate, what do you think Madison or some of the framers had
in mind as to unenumerated rights?

Judge Bork. They might have had in mind—this is pure specula-
tion, which I do not think is——

Senator DECoxciNI. I understand. I said this is all hypothetical.

Judge Bork. All right. They might have had in mind what I just
said about the enumeration of these does not entitle judges to over-
ride the state constitutional rights. They also might have had in
mind perhaps a fixed category of what they regarded as natural
rights, although if they did have in mind a category of natural
rights, I am a little surprised they did not spell it out and put it
into the Constitution, because they specified all the other rights.

There is no evidence that I know of that this was to be a dynam-
ic category of rights, that is that under the ninth amendment the
court was free to make up more Bill of Rights. There is no evidence
of that at all that I know of. And I think that had that been their
objective, they could have spelled it cut a lot better, and a lot of
the constitutional debates we had right after the Constitution was
formed, and John Marshall began applying the Constitution and so
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forth, would have been irrelevant debates because the court is just
entitled to make up constitutional rights.

Senator DeConcINL. Would you say that in your judgment it
would be unconstitutional for the Supreme Court to find a right—
we will not say what it is, but Right A——

Judge Bork. If a Supreme Court makes——

Senator DECONCINI [continuing]. Because it is not enumerated
here.

Judge Bork. If the Supreme Court makes up a new right for
which there is not historical evidence, then I think it has exceeded
its powers under the Constitution.

Senator DeEConcini. That is vis-a-vis your criticism of the Gris-
wold case.

Judge Bork. Yes, insofar as they did not explain adequately
where it came from and what it was.

Senator DECoNcINI. And if we follow that line of thinking, how
would you address the Griswold case or the statute? You indicated
that you thought that it was a bad statute and the results of that
case you agreed with, I think you said yesterday, but not——

Judge Bork. I agreed with it politically.

Senator DEConciNI [continuing]. The structure of the decision.
How would you as a Supreme Court judge address a similar case
dealing with an area that you now feel is not enumerated or a con-
stitutionally right set out? Where would you find that right if you
decided that you felt you wanted to come to that same conclusion
as you indicated on the Griswold decision? You wanted that conclu-
sion——

Judge Bork. No. I wanted that conclusion as a political matter.
You know, I make a sharp distinction between a judicial function
and a legislative function. If I were a legislator, I would vote
against that statute instantly.

Senator DeConcinI. Right.

Judge BoRrx. As a judge, I would have to be persuaded that there
was something in the Constitution.

S%nator DeConcinNi. Do you see anything else in the Constitu-
tion?

Judge Bork. I have not gone through this exercise, Senator, so [
am just speculating. I suppose the most likely form of attack might
be the equal protection attack. I do not know.

The CraIRMAN. Equal protection you say, Judge?

Senator DEConcIN. The equal protection clause.

Senator Leany. I just did not hear the answer.

Senator DECoNcINT. Judge, going to the equal protection clause,
last week President Reagan said that your critics had been engag-
ing in highly charged rhetoric that is “irrational and totally un-
justified” were his words, end of quote. Many of your other sup-
porters have said that they cannot understand what your critics
could possibly be concerned about. And to your credit—and I com-
pliment you for this—I have not read of you saying that you do not
understand why people are concerned about you. You do under-
stand apparently.

Judge Borxk. I have not commented upon parties to this dispute
at all. Okay?
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Senator DeConcini. Well, at least | did not read anything. So 1
am correct.

Judge Bork. Yes,

Senator DEConcinI. Now let me pose this hypothetical to you. If
you were a black man, do you not believe that you would be grave-
ly concerned to read comments that you, Judge Bork, have made
about public accommodation laws, which you said, quote, ‘“‘unsur-
passed ugliness”, that laws to ban literacy tests——

Jutlig?e Bork. Do you have, Senator, the page that is on and that
article?

Senator DECoNcINI. That is in the New Republic, 1963. I do not
have the page. I am sorry. I will have to ask someone to look it up
for you. t laws to ban literacy tests which were used in the
South to deny blacks their voting rights were, quote, “very bad”.

Judge Borg. Where is this, Senator?

Senator DEConcini. That is in hearings on the Human Life Bill,
the Judiciary Commitiee, 99th Congress in 1982,

Judge Bork. Can we take these up——

Senator DEConcing. Let me just finigh these and then you can
address them one by one, if I may.

The laws to ban literacy tests which were used in the South to
deny blacks their voting rights were, quote, “very bad, indeed per-
nicious constitutional laws”, end of quote; that decisions to outlaw
poll taxes were, quote, “wrongly decided”, unquote; that you dis-
agreed with the decision revoking restrictive covenants, and that
you criticized the Supreme Court decision invalidating a California
referendum overturning open housing laws.

Now you may well have legitimate reasons, and I am going to
give you ample time because I know the Chairman will insist on
for you to answer this. You might be able to persuade many people
that you were right when you made them, but do you not think
you have to agree that those kind of statements are ample in
nature to raise a great deal of concern about, quote, “where you
are coming from on these kinds of igsues”?

Judge Bork. If those statements were all that people had before
them, they should certainly raise a great deal of concern. I would
like to deal with each of them.

Senator DEConcini. Please do.

Judge Bork. But before that, I should say, that if I were a black
man whoe heard those statements but knew my record as Solicitor
General and as a judge, I do not think I would be concerned be-
cause it is a good civil rights' record.

Now let us go back. What is the first—you mean the New Repub-
lic article, Senator.

u Senator DEConcini. Yes, sir, regarding the public accommoda-
ion.

Judge Bork. What I said was I was discussing the principle. It
starts off by saying “of the ugliness of racial discrimination there
need be no argument”’. Then I went on to talk about this bill which
forced association which worried me at the time, it does not worry
me now, not at all; it was a good idea. I said the principle of such
legislation is that if I find your behavior ugly by my standards,
moral or aesthetic, and if you prove stubborn about adopting my
view of the situation, I am justified in having the State coerce you
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into more righteous paths. That is what I said was the principle of
unsurpassed ugliness. It was the principle I thought was underly-
ing this thing, which was a principle that can apply much more
broadly.

Senator DeConcini. That is still your view?

Judge Bork. No, it i3 not my view. This was based upon, as I
said, a time when I was libertarian and I thought the presumption
was always against State regulation of individual conduct.

Senator DEConcINT. That is no longer your view?

Judge Bogrk. No, no. And I was insisting upon a principle of coer-
cion that could be stated and would not have this broad sweep.

I no longer think that legislation can be rested always upon a
principle. It is more of a judgment of the individual situation that
you cure.

Senator DEConcINI. Judge Bork, when did you cease being a lib-
erfarian?

Judge Bork. About 1970. I was—you will see traces of it in an
article I wrote. At the time, I was trying to get my libertarian prin-
ciples into the Constitution, much in the way that people get priva-
cy into the Constitution. And I wrote an article that appears in
Fortune Magazine for December of 1968, I believe, called the “Su-
preme Court Needs a New Philosophy”’. You may think that is a
theme I harp upon, but——

Se;lator DeConcini. Did that come upon you over a period of
time?

Judge Bogrk. No, no. [ am just telling you this was the last time I
expressed this libertarian standpoint.

Senator DECoNncINI. And after that you changed.

Judge Bork. Yes. Let me tell you about that, Senator, if I may. I
was in London that year and Fortune called me—I kad written for
them before—and asked me to write something about the Supreme
Court. And I wrote about two models of how the Supreme Court
might go about its work. And one model was to take the lead of
Griswold, only instead of calling it privacy, call it freedom, which
it is, and construct the philosophy that lines up a more general
principle of freedom that the individual amendments are simply il-
lustrations of.

That sounded like a great idea to me then, and when I came
back from London after a sabbatical year, that is when I talked, of
course, with Alex Bickel and found the course going flat, and 1
said, “What is wrong with this course? Why are not the students
excited?” And he said, “You are not saying those crazy things any-
more’”’, by which he meant those crazy libertarian things I used to
say. And that is when I first realized I was moving away.

And by 1971 1 had abandoned this attempt and said you have got
to go to the intents of the people who made the Constitution.

Senator DEConcINI. What about the reference here to the Voting
Rights Act as very bad?

Judge Bork. Where is this?

Senator DeConcini. That is out of the hearings on——

Judge Bork. I have not got that before me. Was I discussing
Katzenbach v. Morgan?

Senator DEConcinI. Excuse me. The ban of literacy test, excuse
me, and it is the Katzenbach——
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Judge Bork. Senator, I have always said, and it is quite obvious,
that a literacy test used to deny any racial group or ethnic group
or any other group access to the polls is bad under the Constitu-
tion, under the 14th amendment. I was nof saying that the banning
of literacy tests was bad by the courts.

Senator DEConciNI. That is how I read it.

Judge Bork. Well, Senator——

Senator DECoNcINI. And that is fair enough. I think it is very
important that you clarify it.

Judge Bork. Let me say this: I said here in thig testimony that 1
agree entirely with the dissent of Justice Harlan joined by Justice
Stewart in Kaizenbach v. Morgan. And the reason 1 agreed with
the dissent was that the majority said that Congress by statute
could change a rule the Supreme Court had laid down. The Su-
preme Court had held that non-discriminatory literacy tests were
constitutional. Congress passed a statute which in certain circum-
gtances says they are outlawed. And the Court said the Congress
can define the equal protection clause in some ways.

I thought that was bad constitutional law. I do not think Con-
gress can change the Constitution, which is precisely why I testi-
fied against the Human Rights Bill, which would have changed Roe
v. Wade by statute. And I certainly have never endorsed——

Senator DEConcIn. Is that the same reasoning, Judge Bork, that
you opposed the Civil Rights Act?

Judge Bork. No, no.

Senator DEConciNI. What was the reasoning for that?

Judge Bork. The 1963 article in the New Republic is not a consti-
tutional article. That wag simply political philosophy, and it was
}rery bad political philosophy and, you know, it is 25 years ago. And

trust——

Senator DeConciNI. And I appreciate that. I do not want to be
?ﬁellcé for everything that I did 25 years ago either, and I appreciate

Judge Bork. All right. But my views on Katzenbach v. Morgan
have not changed. I do not think that the Congress of the United
States can change the Constitution by statute.

B Sinator DeConcini. 1 have a little problem with that, Judge
ork.

Let us go on to something else regarding the 14th amendment.
Your view of the 14th amendment, can you give that to me so I
will not paraphrase it incorrectly regarding where you feel it ap-
plies as to racial discrimination or anything else? Just tell me, if
you will—

Judge Bork. The equal protection clause applies to all racial dis-
crimination, and I think about the only instance in which I have
seen a court uphold a difference between races was when there was
a race riot in a prison, and the warden separated the races, and
somebody filed a lawsuit to challenge that. And the court said that
is reasonable. If there is a race riot, you can separate the races.
That is the only instance I can recall. Otherwise, it is just about
absclutely unconstitutional to make a racial distinction.

Senator DECoNcINI. To make a racial distinction.

Now your position also is that Congress nor the States can pass
laws defining that. Is that right?
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Judge Bork. Well, you mean, defining what the substance of pro-
tections of the Constitution means?

Senator DECoNcINI. Yes.

Judge Bork. I do not think so, Senator. If they can do that, Mar-
bury v. Madison and the power of judicial review is dead.

Senator DECoNcINI. I cannot understand then why the precise
words used in the 14th amendment, which are “deny to any person
within its jurisdiction the equal protection of the laws’ creates the
confusion that it does with you. It does not with me.

What words of those words I just read are not precise? If the
plain language of the amendment requires States to equally protect
all within its jurisdiction, why would there ever need to be any
analysis of the legislative history or intent of the Congress when
those words are as precise as this person can read them?

And I am not a student of the Constitution or pretend to be a
law professional of constitutional law. The amendment does not say
that the State cannot enact laws that discriminate. It says it must
equally protect any person. Does this not mean that a State must
enact laws to protect equally all persons? Is that not the rest of
that amendment?

Judge Bork. I think what it means, Senator, is the State either
by statute or by executive action, any way the State can act, may
not deprive people of equal protection of the law. It does not mean
that the State must go out affirmatively and legislate——

S(in‘:?:\tor DeECoNcINI. But does it not mean it can go out affirma-
tively?

Judge Bork. Sure. A State can affirmatively protect racial
groups and other groups. There is no problem with that.

Senator DECoNcINI. But your position is then that to deny any
person within its jurisdiction equal protection of the law does not
apply to other minorities.

Judge Bork. No, no. 1 did not say that. We went around this
somewhat yesterday, Senator, and I prefer the position that Justice
Stevens enunciated.

Senator DECoNcinI. I do not want Justice Stevens’ position. I
want your position.

Judge Bork. Well, that is my position.

Senator DECoNcINI. Okay.

Judge Bork. I was just telling you it is in the Cleburne case. The
historical meaning, the core idea, the trouble that caused the 14th
amendment to be adopted was the fear of and the reality of racial
discrimination against former slaves in this country, so that every
time a court reasons about the 14th amendment, it usually starts
with the paradigm case of racial discrimination.

1 objected to when the Supreme Court was using a method of
saying this group, illegitimate children, aliens is in; this group,
somebody else, is out. That seemed to me to be a very funny way to
proceed. It is much better to proceed—because we have no evidence
that any of those groups were meant to be in or out. It is much
better to proceed under the reasonableness test, which the thing
af ar all says, “nor shall any State deny to any person the equal
protection of the laws”. Any person is covered. That means every-
body is covered, men, women, everybody.
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And the question, when a statute makes a distinction is whether
the State has an adequate interest in it and the distinction is rea-
sonable. Now in a racial case it will almost never be reasonable.

Senator DECoNcINL In a racial case. What about the sex discrim-
ination cases?

Judge Bork. Well, sometimes it will be reasonable and some-
times it will not because I do not——

Senator DEConcinT. Where do you find in this amendment that
the reasonable standard is there, that it requires one standard here
for ra';:ial and then another standard as you apply it other than
racial?

Judge Bork. Reasonable standard came in, I think, in the last
century under the Supreme Court, and I think, if I may say so,
that is a reasonable way to read this clause because it applies to all
persons.

We know that it is irrational to make a distinction between per-
gsons on racial grounds, utterly irrational. We also know that for
some purposes it is rational, reasonable to make a distinction be-
tween the genders, between the sexes.

Senator DEConciNI. Let me tell you——

Judge Bogrk. But not always.

Senator DECoNCINI. I will tell you why I am so confused on it. In
a recent interview you were quoted saying that “The role that men
and women should play in society is a highly complex business, and
it changes as our culture changes. What I am saying (10 years ago)
was that it was shift in constitutional methods of government to
have judges deciding all of those enormously sensitive, highly polit-
ical, highly cultural issues”, end of quote. That was June 1, 1966,
the Judicial Notice.

Now what troubles me, Judge, is why are the questions concern-
ing sex discrimination any more difficult or any more complex and
undeserving of constitutional, judicial resolution than other ques-
tions routinely subject to the court constitutional analysis, ques-
tions such as the discrimination on the basis of race that we have
discussed here? It leaves me with a big void here that—and I know
that you have tried to explain it and I have paid attention yester-
day, but I did not get it.

Judge BorkK. You are comparing, I take it, Senator DeConcini,
my——

Senator DEConNcINI. Yes, that is 1986. T am sorry.

Judge Bork [continuing]. My remarks about the Equal Rights
Amendment with mgr views of the equal protection clause. Is that
what you are saying?

Senator DECoNcINI. Yes. It is in that interview, yes, sir.

Judge Bork. Yes. All right. My objection to the Equal Rights
Amendment was that legislatures would have nothing to say about
these complex cultural matters, and had no chance to express a
Jjudgment. People would go straight to court and challenge any dis-
tinction, and the court would have to write the complete body of
what is allowable, discrimination or whatever it is.

A reasonable basis test allows a little more play in the joints, I
think, for the court to listen to the legislatures and look at the soci-
ety and bring evidence in and so forth. If you want to say that the
Equal Rights Amendment really would enact the same thing as the
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reasonable basis test, then my objection to the Equal Rights
Amendment drops out.

Senator DeConciNi. What troubles me is that——

Judge Bork. But nobody said that, Senator.

Senator DeECoNCINI [continuing). You are saying to me, as [ un-
derstand, what you are saying to me is that this reasonable test is
something that the court has made up, that you are willing to use,
and I do not see any distinction in that amendment. It seems to me
far greater to say, “Yes, it applies to women, just as it applies to
the races.”

Judge Bogrk. I said that, but it cannot apply just as it does to the
races, It is ible to say——

Senator DeCoNcINL. You say it can apply just as it does to the
races.

Judge Bork. It cannot apply——

Senator DECoNciINI It cannot.

Judge Bogk [continuing]. To gender just as it does to race. It is
possible to say, for example, that there shall be no segregated toilet
facilities anywhere as to race. I do not think anybody wants to say
that as to gender. Differences have to be accommodated. That is
why the difference.

&nabor DeConcini. But is not that a bogus argument? We are
not talking about unisex toilets here. We are talking about——

Judge Bogrx. No.

Senator DeConcini [continuing]. Fundamental rights that
women for too, teo long have not been provided.

Judge Borxk. That is right.

Senator DEConNciNI. And we are talking about your interpreta-
tion of whether or not on the Supreme Court you are going to look
towards that equality for women, whether we have the Equal
Rights Amendment or not. And if you have a reasonable standard
that comes into play for women, because I am referring just to
women or for sex—Ilet us just say the women—but you do not apply
that reasonable standard to racial matters——

Judge Bork. I do. Senator, I do. It is exactly the same standard.

Senator DECoNcINI. You do have the standard?

Judge Bork. Yes, exactly the same standards, a reasonable basis
test, and there is no reasonable basis to segregate the races by
toilet facilities. There is a reasonable basis to segregate the genders
by those facilities. And when I said to you that you cannot treat
gender exactly the same as you do race, all I meant was some dis-
tinctions are reasonable as to gender, such as the one we men-
tioned, some are not reasonable, the same one would not be reason-
able as to race.

Senator DEConciNi. But is it not fair that, you know, as you said
in the Griswold case, nobody is going to enforce that statute? Who
is going to come around that they have to use the same——

Judge Borkg. I did not say anybody was going to do that, Senator.
I was just explaining to you that——

Senator DECoNciNI. But is not that carrying it to an extreme,
Judge Bork?

Judge Bork. No, Senator. All I am saying to you is that the vari-
ous things we would prohibit in the law as to race, not all of those
would be prohibited as to gender. Now, for example, you could not
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have a national law that said only blacks or only whites will go
into combat. It may be—and I do not want to arouse a philosophi-
cal argument here, but it certainly seems likely to me that you
could have a national law—in fact, the Supreme Court has said as
much—saying that only males will go into combat, and, you know,
there was a case about whether you could have an all-male draft,
and the Supreme Court said you could.

So that is an illustration of the fact that gender in some cases is
treated differently from race.

Senator DECoNcINI. Let us turn to sex discrimination cases. You
know, where is the reasonableness in that area? Is that for the
court to decide whether or not eight men and one woman decide
that this is a reasonable front? How do you set that standard?

Judge Bork. I think that is exactly what happens. I mean if you
put that in court, it is either going to be a bench trial or a jury
trial—I suppose a bench trial—and a series of judges will have to
decide it on the facts whether that is—if we are talking about a
title VII case—whether it is a hostile environment case or discrimi-
nation and conditions of employment case.

Senator DeCoNcINI. And you use a reasonable standard there as
far as the Supreme Court is concerned of whether or not to uphold
the lower court?

Judge Bork. No, no. That is a statute. And if there is a disparity
in treatment, you have got a violation of the statute.

Senator DEConNCINL. But under the 14th amendment you do not
find any reasonableness for sex discrimination case if it were
brought on that basis?

Judge Bork. The statute applies to private employers, and the
14th amendment applies to government action. And I am not quite
sure I understand the questions.

Senator DeCowncint. Well, if you have sex discrimination, an
action brought on sex discrimination charging the 14th amend-
ment, government action towards the person bringing the action,
the reasonable standard applies here?

Judge Bork. Have you got a good reason for the distinction? Is
there some good reason for the distinction being made? Now there
are a million kinds of judgments to be made about that in many
different contexts.

Senator DECoNcCINI. You leave this Senator unsatisfied as to how
this Senator can conclude that you are going to protect the citizens
of this country in interpreting the Constitution on the court as it
relates to sex. And maybe we can go over this some more, Judge
Bork. I am not trying to make a federal case or locking for some
excuse here. I am trying to satisfy myself that you are not exclud-
ing large segments of our population as you clearly do not exclude
large segments of our population on the racial issue. But it seems
to me that there is a question as to how you treat the sexual segre-
gation. And that is a trouble to me, but my time is up.

Judge Bork. Well, let me answer the question nonetheless, Sena-
tor, because I would not like to have that implication left in the
room..

The fact is—and I was looking for the materials and I cannot
find them, but I will get them—the fact is that as Solicitor General
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I argued positions for the protection of women broader than those
that the Supreme Court would accept.

The other fact is that in the gender cases that I have decided as
a Court of Appeals judge, I have decided more of them in favor of a
female claim than I have the other way, I think substantially
more. There is no reason whatsoever in my record to think that I
have any problem protecting women or any other group.

Senator DeConciNi. Well, as Solicitor General, of course, you
know, your client is the government.

Judge Bork. Well, sometimes we filed amicus briefs in cases we
did not have io file them.

Senator DEConciNi. Well, how many, what percentage is that?

Judge Bork. I do not know if I have the figures.

Senator DECoNcINIL. That is not primarily what the Solicitor
General does, 1s it?

Judge Bork. Well, we file a lot of amicus briefs.

Senator DEConciNi. Well, is not the main purpose of Solicitor
General to represent the Government? Is not that the primary pur-
pose of that?

Judge Bork. He represents the Government and he also repre-
sents governmental policies if he thinks they are intellectually
sound and respectable.

Senator DECoNcINI 1 see a difference as to your position as Solic-
itor General enforcing some laws and what your interpretation is
going to be as a judge.

Judge Bork. Well, let me say this, Senator, there is some bearing
because when the Government is sued—and the Government is my
client, you are right-—if there is any way to defend the Govern-
ment, I will try to defend them.

Senator DECoNCINIL. Sure.

Judge Bork. But when I file an amicus brief where no client of
mine is involved, I have not the same obligatior to find any way to
do it. But beyond that, on my court of appeals record—and these
are not cases whose results are compelled by Supreme Court prece-
dent—I have voted more often than not for the female party in the
case.

There is no, if I may say so—with all respect, there is no ground
in my record anywhere to suspect that I would not protect women
as fully as men.

Senator DeCoNciNi. Well, T am going to have to pursue that a
little bit later, Judge. Thank you.

The CHAIRMAN. Judge, before we move on, [ want to make sure 1
understood two things. In response to one of the questions, you said
the 14th amendment applies to government action not to private
action?

Judge Bork. Right.

The CHAIRMAN. And the amicus briefs or the cases where you
asked the court to go beyond where it had gone before a Solicitor
General, would you supply those at some point?

Judge Bork. I will. The difficulty is I do not have any books here,
and every time the crucial moment comes I lose the place.

The CHAIRMAN. Look, Judge, I am having trouble finding my
questions. So do you not worry about that?

Judge Bork. No, I am not.
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The CHAIRMAN. We will have a couple of hours’ break and maybe
you could do that.

And, lastly, you said you heard of no arguments about the ninth
amendment that would lead you to believe it has some applicability
along the lines being discussed, and you cite the Virginia article.
Have you read Patterson’s “Forgotten Ninth Amendment”?

Judge Bork. No. The ninth amendment has never been a center
of my concerns.

The CHAIRMAN. I am not suggesting you should have. I just want
to know if you had, because I will not question you on it if you
have not read it.

Judge BorRk. And the Supreme Court has never relied upon the
ninth amendment.

The CHAlRMAN. Well, we can talk about that when my time
comes.

Senator Grassley, it is now 12 o'clock. And we will go with Sena-
tor Grassley. I thought you might want a 5-minute break, but
would you rather continue to go, Judge, or would you like a 5
minute break?

Judge Bork. I would just as soon go and then we can have——

The CHAIRMAN. Okay. We will go now——

Senator LEary. Mr, Chairman, is that going to be the last round
before we break?

The CHAIRMAN. Yes, that will be the last round before we break
rather than start another round because the President is coming
up. So we will break from 12:30 when Senator Grassley finishes,
unless any of my colleagues would rather do it another way, and
then we will come back at 2:30, and we will start with the Senator
from Vermont at that time and then hopefully continue today and
we will see where we go from there.

If there is no objection, that is how I would like to proceed. Is
that agreeable with you, Judge?

Judge Borxk. Certainly, Senator.

The CHAIRMAN. Senator Grassley from lowa.

Senator GrassiLEy. First of all, I do not know whether it makes
much difference if you read the “Forgotten Ninth Amendment” or
not because it was written in 1954 and a lot has developed since.

The CHAmRMAN. I was just curious, Senator. It was not an accusa-
tion. Calm down; it was just a question.

Senator Grassiey. Judge Bork, first of all, I want to congratulate
you on your openness to answering questions. It is a breath of fresh
air to have somebody like you before us who is willing to answer
these questions. You are the fourth Supreme Court nominee that I
have had the opportunity to evaluate. I want to express my appre-
ciation for the depth to which you are willing to go in responding
to our questions.

This gets me to my initial questions regarding your views. These
may not seem appropriate, compared to the questions you have
been asked. But you know that there has been a debate raging over
the past 2 months over the Senate’s advise and consent role. All
the committee members have weighed in with their views on what
our proper role is. This may be an uncomfortable question, but,
given your preeminence as an interpreter of the Constitution and,
because as a judge, you must decide between two views all the
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time, I am wondering if I can hear your view on what article II,
section 3 of the Constitution means.

Judge Borgk. I think to begin with the obvious meaning is that
you can judge a candidate’s intelligence, temperament, integrity,
and so forth, and relevant background. I think it is also clear that
you can judge a candidate’s judicial philosophy. But I think it
would be Eflluite wrong to say, “Well, I agree with him but there is
one crucial case that he might decide the wrong way and therefore
I will not confirm him.” :

I think given the nature of the structure of the nominating proc-
ess and the confirmation process and the structure of the bodies in-
volved, the Senate should assure itgelf that the candidate’s judicial
philosophy is a respectable cne and one that is allowable on the
bench in the United States.

Senator GrassLEy. Is it significant that the power of judicial ap-
pointment is in Article II, the Executive function, rather than in
Article I, the Legislative function?

Judge Bogrk. 1 think it is, Senator. I think it means that the
framers were quite worried about the idea that a large legislative
body might engage in nepotism and so forth. Whether they were
right or not, I do not know, but they were worried about it.

And I think it means that the Senate’s function is not to pick
candidates with rifle-shot accuracy, that is to say, no, we do not
like those seven people but if you will nominate him or her, we will
confirm.” I think the Senate’s function is to decide whether some-
body is in a certain range.

Senator GrassLEy. Is it significant that the framers inserted a
two-thirds approval requirement for advise and consent on treaties
proposed by the President, but made no such vote requirement for
Executive appointments?

Judge Bork. I suppose it is, but I am not sure—I have not looked
into that, but I suppose it means that they were more concerned
about foreign entanglements and the kinds of troubles the Presi-
dent might get us into.

Senator GrassLEY. How deferential do you believe the framers
intended the Senate to be toward executive appointments?

Judge Bogk. I wish I could say that I thought it was extremely
deferential, but I have no idea how deferential they meant it to be.

Senator GrassLEy. Judge Bork, when you were a law professor,
you criticized the Supreme Court’s reverse discrimination holding
1in the Bakke case. Critics charge that this is evidence of your in-
sensitivity to racial minorities. Justice Powell wrote the opinion.
Did any other member of the court join Powell’s opinion?

Judge Bork. No. All eight members of the court went off on dif-
ferent grounds. Nobody agreed with Justice Powell in that case.
And I must say he put the case on first amendment grounds, and I
think nobody was satisfied with that.

Senator GrassLEY. Well, then there was no majority opinion?

Judge Bork. No, there was no majority opinion.

Senator GrassLEY. Judge Bork, 4 t;mars before Bakke, in the De-
Funis case, the Supreme Court was faced with another preferential
admissions program in higher education. Although the court held
the DeFunis case moot, Justice Douglas reached the merits of the
case. He wrote views opposing reliance on racial criteria even for
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benign purposes, and he insisted that the 14th amendment re-
quired. and I quote, “the consideration of each application in a ra-
cially neutral way”.

Is my recap of the DeFunis case accurate?

Judge Bork. As I recall it, Senator, yes.

Senator GrassLEY. Judge Bork, have your writings as a law pro-
fessor about this case generally followed this view articulated by
perhaps the most liberal Justice of the 20th century?

Judge Bork. Yes, I think generally 1 have certainly objected to
race. Now, when you get into use of race as a criterion for remedial
purposes, that is a different kind of animal. I do not think I took a
constitutional position, but I was quite worried about the use of
race for a long time as—that is, I used to think if there was a tran-
sition period as we brought a certain racial group into the main-
stream of American life, using race as a criterion might be all
right. But what I was afraid of as a policy matter was that the
preferences would never go away and it would become a perma-
nent feature of American life, causing a lot of resentments and
causing other groups to demand the same preferences.

But I have never really written about the subject at length.

Senator GrassLEY. Let me ask you a follow-up question on the
self-contradiction of racial quotas. I would like to quote from Pro-
fessor Bickel's, “Morality of Consent” at Page 133, and I quote:

“The lesson of the great decisions of the Supreme Court and the
lesson of contemporary history have been the same for at least a
generation. Discrimination on the basis of race is illegal, immoral,
unconstitutional, inherently wrong, and destructive of democratic
society.” Now, this is to be unlearned, and we are told that this is
not a matter of fundamental principle but only a matter of whose
ox is being gored.

Continuing to quote, “Those for whom racial equality was de-
manded are to be more equal than others. Having found support in
the Constitution for equality, they now claim support for inequality
under the same Constitution.”

Do you share these views?

Judge Bork. Well, of course, they are more strongly expressed
than I usually write, Senator, as we have learned. But as a policy
matter, any long-run institution of quotas worries me very much.
As a constitutional matter or a statutory matter, I do not think I
should cxpress an opinion because I assume that kind of thing may
be litigated in any court I happen to be on in the future.

And I think I have made it plain enough—well, I wrote what 1
thought about the policy in “Regulation’” magazine, so there is no
point in me saying I do not have a policy view. But I think I have
made it plain that my policy views do not determine my statutory
or constitutional views.

Senator GrassLeEy. Now, I would like to turn to the principle of
judicial restraint, and I want to ask you a question that was put to
Justice Fortas during his confirmation hearings to be Chief Justice
in 1968; and I quote:

“To what extent and under what circumstances do you believe
the Supreme Court should attempt to bring about social, economic,
or political change?”
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Judge Bork. Is that the question, Senator, to which Mr. Justice
Fortas said, “Zero, absolutely zero”? I seem to remember it.

Senator GrassLEY. Basically, yes. He said none.

Judge Borx. That requires some qualification. If the social
change is mandated by a principle in the Constitution or in a stat-
ute, then the Court should go ahead and bring about social change.
Brown v. Board of Education brought about enormous social
change, and quite properly.

If the social change is the judge’s idea of what would be a nice
social change, then Justice Fortas’ answer is correct: Zero.

Senator Grassrey. QK. Well, now, Justice Fortas said that. Obvi-
ously, he was very much a judicial activist. What can you do to
convince me, then, that if you take that same point of view, you
really mean it and are going to follow it?

Judge Bork. I do not know how I could. You could look at my
record so far. That is about all I can advise. Otherwise, I really
cannot afford to give you a bond or anything like that so that I
could forfeit it if I become an activist.

Senator GrassLEY. I think you can sense some of the problems
we deal with as we try to categorize people too much. But each of
us, you know, has some views of the kind of people we like on the
Supreme Court, and obviously I have expressed some satisfaction
with some of your points of view already.

Judge Bork. Well, I guess I can say this, Senator: For 16 years, I
have been saying one thing about the Court’s function; that it has
to be guided by the intention of the lawmaker with appropriate re-
spect for precedent. I have been saying that for 16 years in articles,
in speeches, and in my opinions, and I am saying it here. If I got on
the Supreme Court and began to do anything else, I would be a
laughingstock. I would make a fool of myself in history for having
done that. I suppose that is the best guarantee I can give you.

Senator GRASSLEY. Again, on the issue of judicial activism, there
was a recent nominee to the federal court, and he happened to be, I
am sorry to say, put forward by this administration. And this
nominee once wrote in a “Law Day” article about things that “we
ought to be thankful for in our legal system.” Among them, he
said, was “lawmaking by the courts,” and those are his words.
Here is what he wrote about that, and I quote again.

“There is nothing new about this and nothing truly conservative
about people who decry it. The centuries old tradition of the
common law is that law is changed and new law is made by judges.
They should continue to do s0.”

Can you give me your thoughts on such a statement? And I trust
that you would disagree with such a demonstration of judicial im-
perialism.

Judge Bork. Which branch of law was he addressing himself to?
Constitutional law as a form of common law or what?

Senator GRASSLEY. Basically, yes.

Judge Bork. Well, I am not quite sure what the gentleman
means, whoever he is. But if he means that the courts are free to
evolve constitutional law and establish principles that are not in
the Constitution, then quite clearly I disagree with him. If he
means that starting from something like the free speech clause of
the first amendment that the courts will, in fact, and must evolve
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the meaning of that clause in something like a common law devel-
opment, then I agree. But the whole question is whether there is a
basic premise in the Constitution which the judge is working out or
whether there is not. It sounds like he means there is not but they
should go ahead anyway, with which I disagree.

Senator GrassLEY. 1 would like to follow up on what is wrong
with judges making law, because I think you just expressed your
view. But there are other points of view on the same issue. There
seems to be at least two; although there are probably many more
arguments advanced why judges ought to be able to make law. One
is that judges are an “elite” of our society, better educated than
the masses, best able to protect society from itself. A second argu-
ment often used is that judges have a duty to protect all those who
are under-represented in the political process.

May I have your analysis of these arguments about judicial impe-
rialism?

Judge Bork. Well, the first argument is one that is very com-
monly made by those who do not believe in original intent but be-
lieve in a judge creating constitutional values by the method of
moral philosophy, say. There are a lot of academics who believe
that. The usual ground for that is that judges are better at matters
of principle than legislators are; that legislators are better at mat-
ters of expediency than judges are.

Senator GrassLEY., Let me be more definite in what I am trying
to get at here.

Judge Bork. OK.

Senator GrassLEy. Are any of these arguments persuasive
enough in your mind to allow a judge to make law?

Judge Bork. Absolutely not. That is a much shorter answer than
the one I started to give.

Senator GraAssLEY. Let me ask you this: Do not legislatures do
dumb things sometimes, and are not the courts sometimes the only
institutions in a position to protect society from such laws?

Judge Bork. I am bound to say, Senator, yes, they do dumb
tlllings sometimes. And often those dumb things are unconstitution-
al,

Senator Grassiey. That is not a reason for making-up a new
Constitution, is it?

Judge Bork. That is not a reason for making up a new Constitu-
tion, no. There is no clause in the Constitution that says the legis-
latures shall make no dumb law.

Senator GRassLEY, I want to now ask you about another issue
that has been brought before us. Do you change your mind too
much, or do you have the ability to change your mind at all? Of
course, judges are not robots. They have the ability to rethink their
views over time and change their minds. From that standpoint, ob-
viously, they are similar to Senators because we change our minds
all the time.

So I want to focus on your ability to change your mind on impor-
tant issues. One example I am aware of is your position on the
public accommodations provisions of the 1964 Civil Rights Act. I
think Senator Simpson yesterday reminded us that there are three
mermbers of the Senate who voted against that Act and now have
changed their minds about it as well.
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What other legal issues can you identify for me where you have
retho;lght your views and have publicly come to different conclu-
sions?

Judge Bork. Well, in 1968, as I mentioned, I endorsed a version
of lawmaking under the Constitution by the Supreme Court. In
1971, I had become convinced that I was quite wrong, and I pub-
lished the Indiana article, the main thrust of which was that I take
back what I said in “Fortune”; that is wrong, and I will tell you
why it is wrong. And 1 did.

In the second half of the Indiana article, I said, admittedly as a
speculative, tentative view—and I explained why I took that posi-
tion—that maybe the Constitution protected only explicitly politi-
cal speech. I have explained why I have decided that was wrong.
Indeed, more than wrong; it was an example of a professor doing
what legislatures sometimes do—being dumb. It was a dumb idea. 1
published it. I have dropped that.

The CHaiRMAN. When did you drop that idea?

Judge Bork. Oh, in class right away. I think maybe in my 1982
confirmation hearings 1 indicated that I had dropped it, and then
somebody wrote an article in the ABA Journal characterizing my
views. It was not an article. It was that browser’s page or some-
thing. And I wrote a rather stiff letter about that.

That was a pure professor’s exercise. As soon as I was faced with
the counterarguments and the reality, it collapsed. That part of it
collapsed. I still think, I must say, that much of that article is quite
good. I like it.

The CrarMaN. Thank you very much,

Senator GrassLEY. Would you ever see yourself like Justice Stew-
art, who dissented in the Griswold case regarding the right to pri-
vacy issue, and then 7 or 8 years later, he joined in the majority in
Roe v. Wade? Do you see yourself able to make those sorts of
changes?

Judge Bork. Well, I suppose I could if I became convinced, sure,
that 1 was wrong the first time. I have changed my mind on

Senator GrassLEY. But he necessarily says he was wrong the first
time. It was a case of the passage of time, and maybe the privacy
argument was carrying greater weight?

Judge Bork. I do not know why he did it exactly. But I have
changed my mind in the same case over there. I have written opin-
ions for a panel, got a petition for rehearing, reheard it, and real-
ized 1 was wrong and come out the other way. I have done that
two, three, four times.

Senator GrassLEY. Yesterday, on another issue, Senator Thur-
mond questioned you about the importance of precedent. I would
like to follow up on that, and I want to refer to a statement made
by Justice Rehnquist when he appeared before this committee. I
quote, “A precedent might not be that authoritative if it has stood
for a shorter Beriod of time or if it were the decision of a sharply
divided court.

I want to know if you might agree with that view?

Judge Bork. Well, 1 thmlg in some part I do—yes, in major part I
do. I suppose the passage of time by itself is not important. The
only reascn it is important is that if expectations and institutions
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and laws and so forth have grown up around the decision in that
passage of time. That certainly weighs in favor of not overruling
the decision. In a very short period of time, obviously, things are
unlikely to have occurred.

On the other hand, the Court, I think, tends to lose confidence if
it starts overruling cases that it decided 6 months or 1 year ago
just because the personnel is changed. It is a complex question of
when to overrule, and I do not know that I have a philosophy. 1
know that I do not. I know the factors I would consider, some of
them. I have never read a theory of when to overrule and when not
to overrule a precedent that had any firmness to it. People just dis-
cuss various factors.

Senator GRASSLEY. I think you commented well on how long a
precedent has stood. What about on the issue of how sharply divid-
ed the Court might be?

Judge Bork. You mean the first time?

Senator GrassLEY. Yes, and commenting on what Justice Rehn-
quist said.

Judge Bork. Well, I suppose that would have some weight. On
the first point, Plessy v. Ferguson, which allowed segregation, was
58 years old when it was overruled, and a lot of customs and insti-
tutions had grown up around segregation. So that is not a disposi-
tive point. I guess Plessy was a sharply divided Court. I cannot
recall right now.

But I would think that a sharp division in the Court would
lessen the weight of the precedent somewhat, but not dispositively.

Senator GRASSLEY. I think you have commented on that. I want
to go on to ancther point. You are probably tired of having us ask
questions about the Griswold case, but probably much needs to be
said. In Griswold, Justice Black, in dissent, wrote that the ninth
amendment was passed to assure the people that the Constitution
was intended to limit the federal government to the powers ex-
pressly granted to it, or by implication necessary for it to operate.
Yesterday, Senator Thurmond asked you about the purpose of the
ninth amendment.

Let me ask you this: In more than 150 years between enactment
of the ninth amendment and the Griswold case, had the Supreme
Court ever used the ninth amendment as a weapon of federal
power to prevent State legislatures from passing laws they consid-
ered necessary?

Judge Bork. I believe the Court had never, and I believe the
Court to this day has never done so. 1 think only a concurrence by
Justice Goldberg really relied upon the ninth amendment in the
Griswold case. It has just never been an amendment that the Court
has ever found to have much force, just as they have not found the
10th amendment to have much force.

Senator GrassLEY. So then the Griswold case was a rather radi-
ﬁal d%cision in terms of the history of Supreme Court jurispru-

ence?

Judge Bogrk. Oh, the Griswold case was an enormous innovation,
yes. It was a radical departure from what they had been doing.

Senator GrassLEY. I have a question I want to ask about the 10th
amendment. The 10th amendment states, as we all know, “The
powers not delegated to the United States by the Constitution nor
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prohibited by it to the States are reserved to the States respectively
and to the people.”

Now, everybody is going to agree that that is a worthy amend-
ment. However, what was intended to act as an obstacle to expand-
ed federal authority has become, in the words of the Supreme
Court, only a “truism”.

What does the 10th amendment mean to you today?

Judge Bork. Well, I think, Senator, that is unfortunately part of
what I was discussing when [ was discussing the fact that the com-
merce clause is expanded in ways that it is simply too late for a
judge to go back and tear up. I think the framers and the ratifiers
had a rather clear idea that these powers were limited and had
kind of clear contours to them. Indeed, the Government operated
that way for a while, for a long while.

But the fact is, beginning with the Civil War up through the
New Deal, the idea that those powers were limited and not really
national in scope got lost. Now, we are operating in a fashion in
which the 10th amendment, I am sorry to say, has almost no prac-
tical significance, and I do not really see how it can much, given
what has happened to the way the Nation has grown.

Senator GRassLEY. Well, let me ask you this: Would you disagree
with the Supreme Court’s 1985 decision in Garcia v. San Antonio?

Judge Bork. Well, I should not speak to that, for two reasons.
One is I do not know, and two is I should not speak to it even if I
did know. The third one is I argued and lost the case that Garcia
overruled as Solicitor General. I tried to uphold a federal regula-
tion of state wages and hours. It was a congressional statute, and I
went in to defend it. I was the first Solicitor General in 40 years to
lose a commerce clause case. Then after I lost it, they went and
overrule it.

I cannot really, I think, speak, Senator Grassley, to what I would
do in a similar case.

Senator GrassLey. The question has been raised about you
taking the place of Justice Powell, and his kind of being a swing
vote on the Court and what that might do to the Court. I would
like to ask you—and maybe you cannot comment about this
either—about Justice Powell’s dissent in Garcia. How do you relate
yourself and your philosophy to Justice Powell’s dissent?

Judge Borr. The most that I can say, I think, properly, Senator,
is that I have sometimes thought—and I suggested to the Supreme
Court in the National League of Cities case which Garcia over-
ruled—that there were ways in which the Court could defend feder-
alism as a constitutional value, but those ways are quite limited
now. And exactly what a Court can do, I do not know, and I really
should not express an opinion on Garcia and National League of
Cities out of propriety, and also because I really have not got an
opinion.

4 Senator Grassiey. At least the Garcia case overruled a prece-
ent.

Judge Bork. Oh, yes.

Senator GrASsLEY. I have only 1 or 2 minutes left.

Judge Bork. Garcia overruled a precedent, Senator, and the case
it overruled had just overruled another precedent. So it was going
back and forth pretty fast there.
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Senator Grassiey. I want to ask you a question about the death
penalty, and this will have to be my last question. I do not think
there is any doubt about it. My own personal political philesophy is
that I would agree with you that since the Constitution specifically
refers to the death penalty, it is obviously an available sanction for
heinous crimes. 1 also note the argument of some that since the
standard of what constitutes cruel and unusual punishment is an
evolving one, there is no place for the death penalty in today’s soci-
ety. That is the other argument.

I want to know whether or not you buy the argument that the
eighth amendment standard is an evolving one?

Judge Bork. Well, if it is, Senator, [ take it if that statement has
any meaning, it means that society itself, not the judges but the
American people itself have evolved their moral views so that this
thing becomes wrong. If that is true, statutes will reflect that fact,
and the death penalty will be repealed.

If it is not true, then judges ought not to apply their own evolv-
ing morality.

Senator METZENBAUM. Senator Grassley, I think we are all due
on the floor. It is 12:30. If you have additional questions, I do not
know if you have additional time. I am not the timekeeper. But
under the circumstances, Judge Bork, I think the Chair has previ-
ously announced we will reconvene at 2:30. We will look forward to
seeing you at that time.

The CHAmMAN. I agree with the new Chairman. Thank you very
much.

Judge Bork. Thank you.

[Whereupon, at 12:29 p.m., the committee recessed, to reconvene
at 2:30 p.m., the same day.]

AFTERNOON SESSION

Senator KENNEDY. We will come to order.

Senator Biden has been necessarily detained for a few moments.
To move the hearing along, we will recognize the Senator from
Vermont, Senator Leahy.

Senator Leany. Thank you very much, Mr. Chairman. Judge
Bork, welcome back. I do not know if you were attending the cele-
bration of the Constitution. If you were not, I hope you had a
cooler place to spend the noon hour than those who were out there.

Judge Bork, I am interested not so much in one specific case, but
just how your own thinking has evolved over the years and what
we might anticipate, knowing that there are no ironclad guaran-
tees when any judge goes on the bench, nor should there be. But
Senator Simpson had said earlier this morning that you are in a
different position than if a totally unknown person were to come
here who had never written on anything or anything else. And
that is true. You are one of the most prolific writers I have ever
seen. And having spent a good part of the month of August in Ver-
mont reading your writings, there were days that I wished you had
perhaps not been so prolific, and perhaps days that you wish the
same.

Judge Bork. I share that sentiment, Senator.

Senator LEany. I am sure you do.
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But I would hope that no President would send up somebody who
is a total tabula rasa. I would not want any President to show what
would be almost disdain for the Supreme Court to nominate any
man or woman, no matter how brilliant, who had no views ever ex-
pressed in the law. So I think it is good for us and for the country
that if the President is going to send a name up, he sends some-
body with a large body of writings behind him in the field that he
will be deciding.

Let me first go over a few things. You said yesterday, in effect,
that you believe that there is not a constitutional underpinning to
the Supreme Court’s opinion striking down a ban on contraception.
You said yesterday that there is no constitutional underpinning to
the Supreme Court’s opinion striking down racially restrictive cov-
enants, and that there is no constitutional underpinning to the Su-
preme Court’s opinion upholding the principle of one person, one
vote. In fact, you set forth all those views in your Indiana Law
Journal article.

So I would like to ask you, now that we have talked about your
views on those three areas, your views on the Supreme Court’s de-
cisions in another area—in fact, the main focus of your article, the
area of freedom of speech. I would like to take as my starting
point—and I would like to see the evolution, if there is one, of your
views in this area—the starting point the 1971 Indiana Law Review
which you entitled “Neutral Principles and Some First Amend-
ment Problems.”

I am using that for a number of reasons. First, the article is well
written; its arguments are clearly stated. Whether one agrees or
not with the arguments, we know specifically what they are. I
think this is probably cited more often in Law Reviews and by
courts than any of the rest of your articles. In fact, I think it is sort
of in the top 10 or 12 of the articles most cited by any author of
Law Review articles.

I understand it represents the most comprehensive statement of
ycu;_r ghilosophy of the Constitution. Am I correct on those points
so far?

Judge Borx. Yes. I wrote primarily in antitrust, and this consti-
tutional law was something I wrote in from time to time.

Senator LEaRY. It is also an area that naturally focuses the at-
tention not only of the Senate, but certainly the country, and your
feelings there, if you were to go on the Supreme Court.

Let us start with the first amendment and the right of free
speech mentioned in the Indiana article. On Page 20 you say, “Con-
stitutional protection should be accorded only to speech that is ex-
plicitly political. There is no basis for judicial intervention to pro-
tect any other form of expression, be it scientific, literary, or that
variety of expression we call obscene or pornographic. l-ﬂloreover,
within that category of speech we ordinarily call political, there
should be no constitutional obstruction to laws making criminal
any speech that advocates foreible overthrow of the Government or
the violation of the law.” That is basically an accurate statement of
what you have in there.

Judge Bork. Yes. That was my theoretical position at that time.

Senator Leamy. Then in 1986, March 7, 1986, you spoke at a
forum on the political process and the first amendment before the
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Federalist Society at Stanford, and you provided the committee
with a transcript. Your Law Review article was mentioned by the
moderator, and you responded as follows: “Dean Ely has been kind
enough to mention my past writing, such as the article in the Indi-
ana Law Review, which—I have been confirmed twice now, and I
have had to eat that article page by page both times.” Is that cor-
rect?

Judge Borx. That is correct.

Senator LEany, Now, I recognize a tad of levity in your saying
that, but you said about the same thing in an interview on USIA
Worldnet a few months ago this year.

Judge Bork. Well, I do not recall what I said in that interview. 1
was talking to a group of German professors whom I could not see.
I forget what I said in that interview.

Senator LEany. Well, then, let me not then hold you to that
interview, Let me just go back. What did you mean when you said
earlier with Dean Ely, “I have been confirmed twice, and I have
had to eat that article page by page both times”?

Judge Bork. Well, I am sorry, Senator, that was a bit of hyperbo-
le. But I have eaten selected paragraphs of that article. This is one
right here that you point to that I guess I am going to eat again.

Senator LEaHY. Well, no, I am not——

Judge Bork. Well, no, I mean that. I am not just being funny. I
mean it,

Senator LEaHy. Well, we discussed this just a slight bit in my
office, but let me go back just to do sort of the chronology. I do this,
Judge, and if at any point I am taking a part that you feel is at all
out of context, you just say so and I will go back to that.

I would like to follow a chronology, if I might, on how you have
done it. Let us go back to some of the confirmation hearings where
I think you have shown some differing with that article, or at least
where the article has been brought up.

In January 1973, you appeared before this committee as the
nominee for Solicitor General, and Senator Tunney, then of Califor-
nia, read to you an extract from that article in which you said,
“Explicitly political speech does not cover scientific, educational,
commercial or literary expressions as such. A novel may have
impact upon attitudes that affects politics, but it would not for that
reason receive judicial protection.”

And Senator Tunney had asked you how you relate that to how
you feel about recent Supreme Court articles, and you said, “The
article you have there is explicitly a tentative and rather theoreti-
cal attempt to deal with the problem. At the end of the article, I
point out that I think these are the conclusions that are required
by the idea of neutral principles, but that [ am not sure about the
whole subject.”

Was that a retraction of the Indiana article?

Judge Bork. That part of it. That part of it, Senator, yes.

Senator LEary. How far would you say you have moved from the
Indiana article in that 1973 period?

Judge Bork. About to where the Supreme Court currently is. Let
me say this: The Indiana article was not my starting point on free
speech. I started off on free speech in a very liberal way, protecting
almost everything. This was an attempt to ask in what sense is

86-974 0 - 89 - 11



270

speech different from other human activities which can be regulat-
ed. I took Justice Brandeis’ opinion from Whitney v. California, 1
believe, in which he said, in effect, there are four functions of
speech: the development of the faculties of the individual, the hap-
piness to be derived from engaging in the activity, and the provi-
sion of a safety valve for society.

And 1 suggested that those functions—the development of the
faculties and the happiness—were not different from other human
activities that develop your faculties and make you happy. And the
provision of a safety valve was really a legislative matter, and 1
said the discovery and spread of political truth is the only unique
function of speech that it does not share with other human activi-
ties. So I tried to find a bright line.

The bright line, I have become convinced, particularly since sit-
ting on first amendment free speech cases on the court, the bright
line is impossible. To say that somebody has to speak explicitly po-
litically, you know, it is like saying somebody who wants to discuss
a major issue in moral terms is protected only if he says, “And,
therefore, let us pass a law.” Now, that is just silly, and t! e more 1
thought about it, the sillier it became.

I do not think a bright line test is available in this area. It is a
spectrum. Furthermore, as another professor pointed out to me, the
realm of politics extends much more through life than it used to,
particularly in part because of the spread of government through-
out life. So that the area of what is political or what affects politics
has expanded enormously, and fiction affects it and so forth and so
on.

Now, I have expanded to where I am about where the current
Supreme Court is, but let me say this: In this same article, I com-
mitted what I think is a logical fallacy. I said that political speech
would have to be protected even if there were no first amendment,
because the framers constructed a republican form of government,
great care about elections, terms of office and so forth and so on.
To have a government like that, without free political speech,
would be an anomaly. It would be nonsense.

But I did not draw the correct conclusion from that. If political
speech would have to be protected anyway, then why did they put
the first amendment in? And why did they speak of freedom of the
press which is not restricted to political speech? I am afraid I have
to conclude that the category has to be much broader than I made
it then. And my decision shows it.

Senator LEany. Yet you say in it that while there is no bright
line still, which is a moving away from your basic premise back in
1971, you still say that it has got to be political speech.

Judge Borgk. I do not think so, Senator. I say that I think it is
generally true. Harry Kalven, one of the great scholars of the first
amendment at the University of Chicago, and Alexander Meikle-
john, another one of the great scholars of the first amendment, all
start with political speech as the core of the amendment: the idea
that there may be no such thing as seditious libel against the Gov-
ernment, that that is inconsistent with our form of government
and the first amendment. But they move out from there.

Senator LEAHY. Are you saying, then, that there are first amend-
ment rights outside the core of political speech?
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Judge Bork. Oh, sure. Certainly.

Senator LEany. Well, then that differs markedly, does it not,
from your 1971 article?

Judge BoOREK. Yes.

Senator LEany. Well, let us go back, then, to when that came
about. You did not differ markedly in 1973 when you spoke to Sen-
ator Tunney.

Judge Bork. I think there is a difference there. I think I was
saying it spreads out, did I not? I have not got it before me, but I
think you have read it and suggested it was something of a change.

Senator Leany. I think it is. You said in your article, let us take
it step by step. In 1971, you say these remarked are intended to be
tentative and exploratory, but then you go on to say, “Yet at this
moment I do not see how I can avoid the conclusions stated.”

You then go on, when you are talking with Senator Tunney, you
told him, “It seems to me as you move out from there'’—speaking
of political speech—‘‘that first amendment claims may still exist,
but certainly by the time they reach the area of pornography and
so forth, the claim of first amendment protection become somewhat
tenuous.”

Now, that seems to me to say only that there may exist some-
thing beyond the area of political speech. Now, is there not a huge
realm of material that is neither political nor pornographic?

Judge Bork. I hope s0, because 1 do not spend my time reading
either of those two.

Senator LEany. Let me go to—I am sorry. You were going to say
you do not spend your time reading either one?

Judge Bork. All my reading material is not one or the other, so 1
hope there is a category in there.

Senator LEany. Well, what about most of the books on the best-
seller list? Are they protected?

Judge Bork. I do not read those, Senator, but I assume they are
protected.

Senator LEany. All of them?

Judge Bork. I do not know what is on the bestseller list, and [
certainly have not read them.

Senator LEany. Well, what kind of a book might not be?

Judge Bork. Pornography.

Senator LEaHy. What about something that advocated the viola-
tion of laws?

Judge Bork. Well, you know, the Supreme Court has come to the
Brandenburg position—which 1is okay; it is a good position—which
is that you cannot be prosecuted for advocating violation of the law
unless lawless action is imminent, or imminent lawless action may
be caused. That is a good test, and it is very unlikely that the pub-
lication of a book advocating violation of the law would produce im-
minent lawless action. It would have to be a very powerful book to
have people——

Senator LEAHY. Well, what about speech of a person? What about
Martin Luther King suggesting civil disobedience?

Judge Borg. Well, there are two aspecis to that, Senator. One is
that Martin Luther King, as I understand it, was usually advocat-
ing civil disobedience in order to test a law, like the segregation
law, and he did it under a claim of constitutional right.
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Now, in our system it is often true that the only way one can get
a constitutional ruling on a law is to violate the law, and I think
that was a lot of what Martin Luther King was doing. And if you
do, obviously, test the law and the law is held unconstitutional, I
i:l_o l:1lot see how the person who advocated breaking it could be held
iable.

Senator LEaHY. Could you have a law that would say that it
would be illegal in the first instance to advocate the violation of
that law?

Judge Bogk. I do not think so. It seems to me that if the attempt
is by a person or a group to challenge the constitutionality of a
law, then I do not see how it can be made illegal to advocate that
attempt.

Senator LEany. What if they advocated the violation of a law to
test its constitutionality and the constitutionality was upheld?

Judge Bork. I really do not know how that would come out. I
really do not know how that would come out.

Senator LEany. Let us go back and take a variant of that. You
have a law on the books, let us say, that says that you cannot advo-
cate disobedience of a law, for whatever reason.

Judge Bork. I think the law is unconstitutional because——

Senator Leany. Even if the law that they then advocate disobey-
ing turns out to be constitutional?

Judge Bork. Well, I do not know. Now, we are into an area I
have never worked in or thought about. But let me =ay this: If you
are advocating a constitutional test—and you are right—I think
that case is clear. If you are not advocating a constitutional test,
then I think the Supreme Court's Brandenburg decision applies.
That says if you are advocating lawless action and it is imminent
that it will occur, the speech is not protected.

Senator LEany. Well, I still am having some difficulty knowing
just how your thinking has changed, indeed whether it has, on this
area of free speech. When you were here for the court of appeals
confirmation hearing in January of 1982, Senator Thurmond asked
you about what you said about free speech in the 1971 article. You
answered that you were engaged in an academic exercise, a theo-
retical argument.

Judge Bork. That is exactly what it was.

Senator LEaHY. And that is your feeling today?

Judge Bork. Pardon me?

Senator Leany. That is your feeling today?

Judge Bork. Oh, yes.

Senator Leany. Does that mean it did not state your views?

Judge Bork. Pardon me?

Sen;ator Leany. Does that mean the article did not state your
views?

Judge Bomrk. No, no. That was a theory I worked out, and it
seemed good to me then. But I recognized that it was pretty far off
current doctrine, and 1 was not entirely comfortable with it. But it
seemed to me that if you followed this idea of neutral principles,
then you can apply the principle of protection, I thought, only to
that aspect of speech which is different from other human activity.
That is just wrong. But that is what I was doing at the time.
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Senator LEany. Well, that is where I have the problem, Judge,
because you also told Senator Thurmond that “It seems to me that
the application of the concept of neutral principles to the first
amendment reaches the result I reached,” referring back to the
1971 article. Now, if you say the 1971 article is wrong, and yet you
are in favor of applying the concept of neutral principles, you say
it reaches the result that you reached.

Does that not reaffirm what you just discarded?

Judge Borxk. I do not think so. Oh, oh, you have to apply a princi-
ple that is awfully large to get to that result in 1971. And that
principle would be that all forms of human action which seem in
some gense similar to the judge must be treated similarly. I do not
think that is true. I think, in fact, legislatures and judges have
much narrower principles that they deal with, and they can still be
neutral. What I was dealing with here was rather cosmic, I think.

In any event, Senator, I would suggest that my decisions on the
court of appeals in the first amendment area do not suggest at all a
restricted view of the first amendment.

Senator Leany. But your decisions in first amendment areas
have been in areas of political speech, have they not?

Judge Borx. Well, you can call them—one of them is a newspa-
per column and I said it was a political subject. It was not a politi-
cal speech. Nobody was advocating doing anything. It was just sort
of a matter of public, political interest. And I also applied the com-
mercial speech doctrine in a case.

Senator LEaRy. You applied it—I did not hear what you said—
you applied it——

Judge Bork. I applied the doctrine that protects commercial
speech in a case,

Senator LEany. And tell us about that case.

Judge Bork. Well, I think it was a tobacco advertising case. That
is all ¥ can recall about it, Brown and Williamson. That is all I can
recall about it, off-hand, but I can find out about it and let you
know more about it. The fact is, Senator, I simpiy do not have a
narrow view of the first amendment’s protection of speech.

Senator Leany. Do you agree then, with the Brendenburg case?

Judge Bork. Yes, I do. I will tell you—the other thing 1 should
say that moved me somewhat in 1971 about incendiary speech was
that I had just been through, in fact, was still going through the
student revolution at Yale, in which speech advocating law viola-
tion and violence was rampant and we had three episodes of arson
in the law school, one in which they burned books in the library. 1
suppose that experience made me perhaps a little less happy than I
would have been otherwise, but I realize that we have to put up
with that and it is constitutionally protected.

Senator Leany. I can remember my days as a prosecutor during
some of those same demonstrations at the University of Vermont.
Let’s go back to Brandenburg. When you say that you agree with
that decision, that has not always been your position, has it?

Judge Bork. No, it has not.

Senator LEanY. Didn’t you and Mr. Bickel write a law review ar-
ticle saying that the Brendenburg case was a fundamentally wrong
interpretation of the first amendment?

Judge Bork. The same article here?
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Senator LEaRY. I am speaking of the article, “The Individual, the
State and the First Amendment,” written by you and Alexander
Bickel, in which you say on page 21, “Hess and Brandenburg are
fundamentally wrong interpretations of the First Amendment.”

Judge Bogrxk. Yes.

Senator LEany. So, at that point you thought it was wrong but
today you feel it is right?

Judge Borg. Well, there is obviously a question of how much
chance you are willing to take. Now, if you have speech advocating
violence or forcible overthrow of the Government, it is possible to
say we will take a chance and, unless the imminent danger of vio-
lence or something of that sort is here, we will protect the speech
that is also possible to say, and at the time I was thinking about
and had discussed with Bickel, the fact—relied upon by Holmes in
his Gitlow opinion—the fact that we tend to think that some of
these folks are insignificant and I suppose in America they are.

But I was thinking about the fact that I knew of another nation
where funny little men in raincoats, wearing mustaches, were
standing on the corner advocating forcible overthrow and nobody
took them seriously and we got a Nazi regime. I do not think that
is a real problem in America, so I think we can afford to have a
wide first amendment protection of the sort that Brandenburg sup-
plies.

Senator LEaHY. Without going into the specific case—I know in
some of this I may have to go back on my next round so I can
follow just where you are going without going into a back pattern
now, at one point you felt the Brandenburg case was a fundamen-
tally wrong interpretation of the first amendment. Today you feel
it is right.

Judge Bork. It is right.

Senator LEaHY, In 1982, at your confirmation hearing, you testi-
fied that you still agreed with the conclusions you reached in the
1971 article. Is that correct?

Judge Bork. I think—I do not have that here, Senator, but I
think you said that if one follows that application of neutral princi-
ples, which I was then discussing, one comes to that. I think that is
true, if you take neutral principles in the largest, most philosophic
sense. But I do not think we should anymore.

Senator LEaHY. Let’s go on to that. Let’s move up a year later. In
1983, Jamie Kalven wrote an article which you are obviously well-
familiar with, criticizing your free speech views from 1971, 12 years
before. There has been a lot of discussion about it in the Nation
magazine. After a summary of the article appeared in the ABA
Journal, you wrote a letter to the editor in which you stated—I will
summarize, but I think it's an accurate summary—*“Jamie Kal-
ven’s summary of my views is both out of date and seriously mis-
taken. I do not think, for example, that first amendment protec-
tions should apply only to speech that is explicitly political. As a
result of the responses of scholars to my article, I have long since
concluded that many other forms of discourse, such as moral and
scientific debate, are central to a democratic government and de-
serve protection. I have repeatedly stated this position in my class-
es.” Is that a pretty accurate summary of the way you reacted to
the Jamie Kalven article?
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Judge Bork. Yes, Senator, but I should say one thing. I never
read the Jamie Kalven article. I only read the summary of it that
was given in the ABA Journal.

Senator LEany. Well, maybe I should say, is that a pretty accu-
rate statement of your views, the way I read it?

Judge Bork. Well, it is. It does not take in all the forms of
speech that would be protected, but it clearly states that it is not
just political speech and I think I go on to say that I do not think
this rationale requires protection of pornography.

The CHAIRMAN. Senator, your time is up, but in order to let the
Judge continue, we will finish this line, but do not go to a new
question, okay. Continue g0 we do not cut off what the Judge
means.

Senator LEAHY. I am sorry. I thought I started at——

The CHalRMAN. Maybe I am wrong,

Senator LEaHYy. No, they have got the timer. Judge, maybe just
in your——

The CHaiRMAN. I beg your pardon. You have five more minutes.
I am sorry. I was mistaken. Five more minutes.

Senator LEaHY. Were you starting to say something? Did we cut
you off?

Judge Bork. I do not recall now. I think we will have to recon-
struct it.

Senator Leany. Well, let me go back to another question and ob-
viously, we are going to have another time around and you are
going to have a chance to see the notes and transcripts of this and
if you thought you did not get a chance to answer something fully,
naturally we will go back to it. But, have you ever before made a
statement that you felt Hess and Brandenburg was right?

Judge Bork. Not in public. Hess? Which case is Hess?

Senator LEaHy. Well, let’s just stick to Brandenburg. Hess v. In-
diana was a case where there had been an antiwar demonstra-
tor——

Judge Bork. Well, this is a case of ocbscenity.

Senator LEAHY. Who blocked a public street. He had told either
the sheriff or the policeman something, what he thought about
them, and went back to an updated version of Chaucerian lan-

guage, I believe it was.

Judge Bork. I do not know——

Senator LEany. Fortunately, a well-read sheriff who recogmzed
exactly what he meant.

Judge Bork. That Chaucerian English is—I do not know what [
think about that case. I am less willing to say that obscenity in
public is as protected as advocacy of something in private.

Senator LEaHY. I do not mean to mix things up with Hess. 1
would rather stick with Brandenburg because I had anderstood
your view of Brandenburg differently than the way you had ex-
pressed it today.

Judge Bork. Well, I have had a different view of it from time to
time, but I had a view as broad as Brandenburg before I wrote this
article, when I was still teaching that course in constitutional
theory with Bickel, I had an enormously broad view of the amend-
ment.
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Senator LEAHY. So is it safe to say then that there has been a
metamorphosis of your views from 1971?

Judge Bork. Oh, yes. My views have evolved and changed. A gen-
tleman named Scott called me this morning from a suburb of Chi-
cago and wanted to give me this and I think since I have been
trying to say this and I cannot say it as well as this quotation, I
would like to read it to you. It is what Benjamin Franklin said
when he voted in the convention for the Constitution, 200 years
ago tomorrow.

He said,

Mr. President, I confess there are several parts of this Constitution which 1 do
not, at present, approve, but I am not sure that I shall never approve them for
having lived long, I have experienced many instances of being obliged by better in-
formation or fuller consideration to change opinions, even on important subjects
which I once thought right, but found to be otherwise, It is therefore that the older I

grow, the more apt I am to doubt my own judgment and to pay more respect to the
judgment of others.

I have been trying to say that for 2 days now, Senator, but this
gentleman from Chicago called me and gave me that quotation. I
think that says it.

Senator Leany. Then, in 1979, when you gave a speech at the
University of Michigan on “The Individual, the State and the first
amendment,” you said again that political speech is at the core of
first amendment protection. You said that any version of the first
amendment not built on the political speech core and confined by,
if not to it, will either prove intellectually incoherent or leave
judges free to legislate as they will, both mortal sins and the law.

Judge Bork. Senator, may I have a page citation of that?

Senator LEAHY. Page 9 of the—the quote came from page 9 of the
University of Michigan speech.

Judge Bork. Well, I think that is right and I think that is a
fairly conventional view. I said the political core will, in some
sense, confine the first amendment’s protections, but it will not be
confined to politics. That is right. I think that is the way Alexan-
der Meiklejohn looked at it. I think it is the way that Harry
Kalven looked at it. I think it is the way that Alexander Bickel
looked at it. Political speech is the paradigm case. Other kinds of
speech inform our society and make it freer and make it better
able to be efficient and govern itself, and they are all protected.

But, when you get to something, for example, to take the outer
case, when you get to pornography, it is a little hard to see what
that has to do with any connection with the way this society lives
and governs itself.

Senator LEaHY. I am not talking about pornography. There are
an awful lot of cases that do not fall, as we both agree, do not fall
in either the political area or the pornographic area. My last ques-
tion, if I am correct, you said that back in 1979, you felt Branden-
burg was fundamentally wrong but today yvou feel it is right?

Judge Bork. Yes. I think that what I thought was wrong with
Brandenburg then was that it did not take sufficient account of the
dangers of not one speaker, but many speakers passing the same
message of violent overthrow or violence, no one speech of which
would produce violence or violent overthrow, but taken together,
might produce a very dangerous situation. I now think that this so-



277

ciety is not susceptible to that, even in its worst days, and I also
think that the first amendment says we will take that chance.

Senator LEany. Thank you, Mr. Chairman. Judge, just so you
know when we go on the second go-around, 1 will want to re-visit
this area. I have a number of questions in the area of the first
amendment. Thank you, Mr. Chairman.

The CHalRMAN. Thank you very much. Senator Specter.

Senator Specter. Thank you, Mr. Chairman. Judge Bork, I had
intended to move right into the issue of liberties and freedoms, due
process and equal protection, but I am a little surprised by some of
your responses to genator Leahy so I will pick up there. When he
asked you about the 1971 Indiana Law Review article, which has
been a pillar of the law attributable to you, you said, as I wrote it
down that you have moved to where the Supreme Court currently
is. If that is so, I think these confirmation hearings may be very
brief indeed. Is it really so that you have moved to “where the Su-
preme Court currently is”?

Judge Bork. On first amendment law. The important part of
that article, from my point of view, is the first half, which argues
that judges must atick to intention, what the framers intended. The
gsecond half is an attempt to apply the idea of neutral principles in
a rather cosmic and artificial fashion to some first amendment
problems. On the first amendment, I am now—you may give me a
case, Senator, that I do not agree with. I have not been following it
that closely.

But as { understand the Supreme Court’s current position on
things like advocacy of civil disobedience and so forth and so on,
yes. Now, on the question of things like obscenity, the Supreme
Court seems to have two positions. One is the one expressed in
Cohen v. California in which an obscenity was on the back of a
jacket a young man wore into the courthouse and the other one is
in the—and the Supreme Court said that that was protected by the
first amendment.

The other was in the Paci{;ica case, where a comedian was saying
the ten forbidden words, as he called them, over the air, on a radio
station and the Supreme Court allowed the Federal Communica-
tions Commission to take away the license or somehow punish the
station. So, in the obscenity area, they seem to have two positions.
I am not sure which is the one. But on the subject of speaking, ad-
vocating political disobedience or civil disobedience or advocating
overthrow, I am about where the Supreme Court is.

Senator SPECTER. Judge Bork, let’s come back to the 1971 article
which most of us have assumed that was where you were. You
were quoted in an interview in 1985, October, in “Conservative
Digest” saying that “I finally worked out a ph:llosophy which is ex-
pressed in the 1971 Indiana Law Review.”

Judge Bork. Do you have an extra copy of that, Senator?

Senator SpecTER. I have my copy. The specific qllOtB.thl'l is, “I fi-
nally worked out a philosophy which is expressed pretty much in
the 19'71 Indiana Law Journal piece, neutral principles and some
First Amendment problems.”

Judge Bork. Yes, I think that is right. The explicitly political
iggggh business is a small part of that article and I think—was this
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Senator SpEcTER. In 1985, October of 1985.

Judge Bork. Well, as Senator Leahy just pointed out, by 1982, I
had written to the ABA Journal disavowing that position, so as far
as speech is concerned, I was not sticking to that position.

Senator SpecTER. Well, that is not quite the way I read it, Judge
Bork. In the 1982 article, you take exception to limited questions of
moral and scientific debate as being central to democratic govern-
ment.

Judge Borxk. Senator, where is this?

Senator SpeEcTER. Now, I am referring to the article——

Judge Borx. What page is this?

Senator SpecTER. There is only one page. It is the one you re-
ferlred to this morning. It is in the American Bar Association Jour-
nal.

Judge Bork. Oh, I am sorry. I have the wrong one. I have the
“Conservative Digest” here.

Senator SPECTER. Let’s go back to the “Conservative Digest” if
you found that. The “Conservative Digest” says in October 1985, “1
finally worked out a philosophy which is expressed pretty much in
the 13’71 Indiana Law Journal piece.” That is less than two years
ago and the essential question is, is it right or wrong.

Judge Borx. Well, Senator, may I ask? I do not have the page
number. This is several pages long.

Senator SpecTER. Page 101. Left-hand column. While you are
taking a look at that, Judge Bork, could somebody pick up for you
“The District Lawyer” from May/June of 1985, where you say
pretty much the same thing?

Judge Bork. Well, this, Senator, I think clearly was said with re-
spect to my philosophy about judging in matters of the intention of
the lawmakers. I was not endorsing eve?thing I had said in that
Indiana article, obviously, because in 1982, 3 years before that, I
had taken back the part about explicit political speech. This is my
basic philosophy of judging—the original intention philosophy that
I was saying, 1 have worked it out and pretty much expressed it
there. And that is true.

Senator SPECTER. Judge Bork, in 1982, you made a comment that
was limited to moral and scientific debate, but let's go on to some
of the other points. Your views, as you expressed them, about the
f:-lacilmw doctrine on clear and present danger were not very equivo-
Judge Bork. Where is this, Senator.

Senator SpecTER. This is in the University of Michigan speech,
which Senator Leahy had asked you about. And you talk about the
Holmes-Brandeis position and then you say this statement defies
explanation. There is a terrifying frivolity in the whole statement.

Judge Bork. May I have the page please? I have it, Senator. I
found it. It is page 20.

Senator SPeCTER. Page 20.

Judge Bork. Well, I think the statement I just quoted does defy
explanation and I think there is about it a terrifying frivolity, a
point that I must say that Alex Bickel made as well about this
thing. Holmes said, about a case where a man was advocating the
violent overthrow of the Government, he gave as a reason for pro-
tecting that advocacy—now I have just said that Brandenburg
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would protect it and I do not mind that rationale, but what Holmes
said was that if in the long run, the beliefs expressed in proletarian
dictatorship are destined to be accepted by the dominant forces of
the community, the only meaning of free speech is that they should
be given their chance and have their way.

In the first place, Senator, one wonders. One reason I think it
defies explanation is that the dominant forces of the community
have just passed the law he would hold unconstitutional. How can
he say that we must allow a proletarian dictatorship to have its
way but a law passed by a democratic majority cannot have its
way. It seems to me to defy explanation.

Senator SPECTER. Well, Judge Bork, you can have it, it seems to
me, one way or the other. It can either be frivolous and defy expla-
nation, but it cannot be right.

Judge Bork. Cannot be what?

Senator SPECTER. Cannot be both right and defy explanation and
be frivolous.

Judge Bork. Right, did you say?

Senator SpecTER. Well, you have said that you accept the Bran-
denburg v. Ohio and Hess v. Indiana decisions, which essentially
state the Holmes’ clear and present danger doctrine.

Judge BogkK. I do not think I necessarily accepted Hess, but what
I was criticizing here is a statement by Holmes—his reasons, his
reasoning in the case. I found his dissent in that case not to be a
very coherent statement of a rationale.

One could arrive, I think, at the Brandenburg decision, along the
lines I was discussing: we recognize the dangers of this kind of
speech but we will put up with a good deal of it rather than—we
will err on the side of putting up with it rather than err on the
side of suppressing it. But that does not mean that this statement
makes any sense.

Senator SPECTER. Judge Bork, I do not quite understand how the
Holmes rationale can make no sense, and you can accept the ra-
tionale, but let me move on for just a moment.

Judge Bork. Senator, may 1 please try once more to explain that.
I do not accept the rationale. The rationale makes no sense. There
is a different rationale for Brandenburg than this. That is all I
meant.

Senator SPECTER. As to Brandenburg, you said Hess and Branden-
burg are fundamentally wrong interpretations of the first amend-
ment. I do not want to belabor it any longer, Judge Bork, but it
just seems surprising to me, that in the context where you charac-
terize that doctrine as “fundamentally wrong” and attack the ra-
tionale as “frivolous,” that you can, at the same time, say that you
now accept the current Supreme Court interpretation.

Judge BoOrk. Senator, I do not attack the rationale of Branden-
burg as frivolous. I attack the rationale that Holmes gave in Gitlow
as frivolous, and I do not know that I would agree with Hess. 1
would have to go back and look at that. I just think Brandenburg is
where the law has settled, it seems to be an acceptable place for
the law to settle, and I am not—I was engaged in a debate here
with the ACLU. I am not engaged in a debate any more. The law
has settled on Brandenburg. I think Brandenburg is fine. I am not
concerned about it.
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Senator SrecTER. Judge Bork, I would like to come back to the
subject because I think the interpretation will be that if you take
Gitlow to Abrams, to DeJong, to the Smith Act prosecutions, and
Dennis, to Brandenburg and to Hess, that it is one doctrine, and we
can come back to it at a later time.

But the doctrine that Holmes expresses I think is a very well es-
tablished one, the essential part of which iz that time has upset
many fighting faiths, and that these ideas ought to have full ex-
pression, until there reaches a time when there is an imminence of
violence.

Your very extensive writings, on a number of occasions, have
taken fundamental issue with that. So T will want to retrace
through the philosophy, to see how you can come to that conclu-
sion, because 1 think it is an important issue.

Before moving on to equal protection and the liberties argument,
I just want to understand what your position is at the present time.

In this 1984 ABA Journal article, you say that you continue to
think that obscenity and pornography do not fit the rationale for
protection, referring to the first amendment rationale. Have you
changed your view on that?

Judge Bork. No. I have not, Senator.

Senator SpecTER. Well, would you disagree with Justice Rehn-
quist’s opinion, who was Justice then, not Chief Justice, in Jenkins
v. Georgia, where he said that the first amendment prohibited
Georgia from conviciing someone for showing the movie, “Carnal
Knowledge”?

Judge Bork. Well, I do not know the movie, “Carnal Knowl-
edge,” and for all I know it may not be pornography. You know, I
think unfortunately for the Court—because some of them get quite
upset about it—when a community bans a particular item, movie,
book or magazine as being obscene or pornographic, the Court is
almost necessarily faced with a task of examining it to see whether
it falls within the allowable definition of those words.

And for all I know, the court examined “Carnal Knowledge” and
decided it was not pornographic.

Senator SpecTER. The question, Judge Bork, is, you have a Geor-
gia statute on obscenity, you have a jury verdict, you have a convic-
tion, you have it upheld by the State Supreme Court, and then you
have the U.S. Supreme Court, Justice Rehnquist saying first
amendment protection stops that prosecution.

All of your writings say—and you affirm it here this afternoon—
that the first amendment does not reach pornography or obscenity
to stop majority rule in a State court determination. And T am
saying to you that that pretty clearly places you at variance, at
(l.]east on that issue, with Justice Rehnquist, or, I am asking you if it

ces.

Judge Borg. With respect, Senator, I think it does not at ail, be-
cause merely because a particular State defines something as por-
nographic does not mean that the Supreme Court has to accept
that dgﬁnition.

In order to protect the first amendment, the Supreme Court has
to apply a definition of pornography of its own. Otherwise, the
States could define literary works, or even political speech as por-
nographic.
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Senator SPECTER. Well, but you are then saying that it is appro-
priate for the Supreme Court to strike down a conviction on first
amendment grounds where it is pornographic.

Judge Bork. No, no, Senator. I am not making myself clear. 1
will try to be clearer in what I say. The determination of what is
pornographic for first amendment purposes has to be made by the
Supreme Court, or by the lower federal courts.

Otherwise, if you let a State’s definition of what is pornographic
govern, things that are not pornographic, in a constitutional sense,
might be banned. So it is that the Supreme Court, when it looks at
“Carnal Knowledge,” must be saying that this thing is not porno-
graphic; it does not have those characteristics that would entitle a
State to ban it.

I have not read the case. I am almost certain that must be what
they must be doing.

Senator SpECTER. Of course it would have to say that because
when it is obscenity, it is not within the first amendment, but if
the Supreme Court picks up a case where a State has entered a
conviction on pornographic grounds, and strikes it down as viola-
tive of the first amendment, as incorporated by the 14th amend-
ment due process clause, then they are reaching that form of
speech on first amendment grounds.

And you are saying that the first amendment does not reach that
kind of speech.

Judge Bork. The first amendment does not reach pornography,
as pornography is defined by the Supreme Court. If a State says
something is pornographic and the Supreme Court disagrees, it
must strike down the conviction because it is not pornographic in a
constitutional sense, and I think that is entirely what is taking
place there.

For example, if a State passed a statute saying that there was
imminent lawless action from a certain type of speech and convict-
ed somebody of that, the Supreme Court would have to take a look
and determine whether or not that was a reasonable judgment
about imminent lawless action, because if it were not, the Supreme
Court would reverse.

In all of these cases, I think the Supreme Court must make the
ultimate judgment about whether the State’s categorization of the
speech as pornographic, or as dangerous, in the Brandenburg sense,
was a correct determination.

Senator SpEcTER. Judge Bork, if you are saying that, then you
are saying that the majority, Madisonian majoritarianism which
you write about so extensively, does not apply in that situation.
That we are not allowing the legislature to make a definition, a
definition which a conviction is entered on, but that the Supreme
Court has the authority, legitimacy—your term—to come in and
upset that conviction.

Judge Bork. Senator, with respect, that is entirely consistent
with my position on what I have called the Madisonian dilemma,
and that is that the Supreme Court must, by applying the Constitu-
tion, define what things the majority may rule, and what things
the majority may not rule, where the individual, or the minority,
must be left freedom.
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Now free speech is perhaps the most central freedom in the Con-
stitution. That means that the Supreme Court, ultimately the Su-
preme Court, the Federal Judiciary, when it says pornography is
not protected, it must make sure that what the State calls pornog-
raphy is pornography, and that is why they are entitled to examine
a State determination that “Carnal Knowledge” is pornography
and to reverse it.

Senator SpecTER. That is done by applying the first amendment.

Judge Bork. Yes, Senator. I agree, entirely.

Senator SpeCTER. But your writings are exactly to the contrary,
as recently as 1985.

Judge Bork. Senator, I do not understand. 1 am missing some
aspect of this, because in 1985, I said the first amendment protec-
tion did not extend to pornography. All I am saying now is, that
the Supreme Court must decide what is pornography, and what is
not, in order to apply the first amendment protection.

Senator SpECTER. And you are saying that they do apply the first
amendment protection.

Judge Bork. Not to pornography. They have to define what——

Senator SpecTER. But they make a definition of whether the
speech is, or is not, pornography.

Judge Borxk. Right.

Senator SPECTER. And they interfere with the determination
made by the State of Georgia.

Judge Bogrk. They must do that.

Senator SpecTEr. But you have written that the Court does not
have legitimacy in using the first amendment to interfere with
what a State has done.

Judge Bork. Senator, I never said that the first amendment—the
Court did not have a legitimate role, under the first amendment, to
interfere with what the State has done. Now, the State may say we
are regulating pornography, but it may be regulating things that
the Supreme Court does not think are pornography. Therefore, the
Supreme Court must make sure that it is pornography, before it
allows the State to ban it,

Senator SpeECTER. Judge Bork, with all due respect, I think you
are putting the rabbit in the hat. The Supreme Court has to take
the issue to decide what is involved. Now you have written, going
back to the Indiana Law Review article, “There is no basis for judi-
cial intervention to protect that variety of expression we call ob-
scene or pornographic.”

Now you cannot have a determination as to whether it is obscen-
ity or pornographic until the Court takes it up, but you say, flatly
here, that there is no basis for judicial intervention.

Judge Bork, I think this iz important because you have this
strain running through the equal protection clause, the due process
clause, through all of your writings.

What you are essentially challenging is any basis for judicial
intervention, and of course the Court has to make a determination
as to what the facts are, if they are to reach a conclusion. But the
issue which you have framed is whether the Court reaches that
question.

Judge Borg. May | have a page number there.

Senator SpecTER. Page 20.
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Judge Bork. All right. The Court must protect speech that the
first amendment covers. It must not protect speech that the first
amendment does not cover and which a community wishes to
outlaw. A community’s definition, or characterization of a particu-
lar magazine, or bOOf{I, or movie as “pornographic”’ cannot be taken
as final.

The Supreme Court must have its own definition of what is por-
nographic, and, indeed, it does, and then look at the book, or the
speech, to see whether it is pornographic, and hence, subject to
State regulation.

Senator SpECTER. But isn't it exactly the same, that the Supreme
Court must make a determination as to what is equal protection of
the law, and the Supreme Court must make a determination as to
what is due process of law?

Judge Bork. That is right.

Senator SPECTER. And the thrust of your writings have been that
the Court may not make those interpretations, absent some specific
constitutional right. That it is really the same area of judicial
action, and Supreme Court determination, Supreme Court legitima-

Y.

Judge Bork. Senator, in the pornography case we are talking
about, there is absolutely no problem, because the Supreme Court
has the first amendment and its guarantee of free speech and free
press to apply, and it must apply it.

So that there is no question of judicial legitimacy in the first
ament?dment area. There is a constitutional provision which must be
applied.

Senator Specter. But it all depends on whether the Court, legiti-
mately, may apply the first amendment to pornography cases, and
you have said that they should not.

Judge Bork. Well, and so has the Supreme Court said that, I be-
lieve. But the whole thing I think we are discussing, Senator Spec-
ter, is who determines whether or not this thing is pornography,
and all I am saying is, that in order to serve the first amendment,
t]'lf Supreme Court must determine that and not the local commu-
nity.

Senator SpecTER. Well, I would say that the Supreme Court has
to make that same determination in the due process area, or the
equal protection area——

Judge Borg. Yes.

Senator SpeCTER [continuing]. Which, as I understand it, you say
they do not have legitimacy in certain circumstances.

?]11.11: let me move on to the point that I had intended to start
with.

You said yesterday, Judge Bork, that the professorial writings
did not really involve damage, that nobody is hurt in a classroom,
but people are hurt in a courtroom, and that is the point of depar-
ture.

I would raise a question about the power of ideas, and the work
of a thinker, and point to your own comments in the antitrust field
where, as you point out, there was a new idea at the University of
Chicago in the antitrust field. It was an idea of your mentor, heir
and director, whom you have written about so extensively, and it
became the law, as you have articulated it.
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And I think that the ideas are very, very important. When you
talk about equal protection—and your writings have focused on
equal protection applicable only in a racial situation, and you have
expanded that to ethnic groups—and you have expanded that even
further in some of your testimony today—at least as I interpret
it—to a reasonable standard test, and these are subjects which I
want to explore with you at some length, and I only have a few
minutes left, about 5 or 6 minutes left here today.

It seems to me, in reading the history of Plessy and Ferguson,
and the adoption of the equal protection clause of the 14th amend-
ment, and reading Raoul Berger, that there was no question that
at the time the equal protection clause of the 14th amendment was
adopted, that the framers, or ratifiers, did not intend, in the remo-
test way, to cover desegregation. That they expected to have segre-
gated schools.

There were many States which had segregation. Five border
States, eight Northern States. The District of Columbia schools
were segregated. The Senate gallery was segregated.

So that the interpretation which you have advanced, that “‘sepa-
rate but equal,” in the absence of equality through separation must
lead to integration, seems to me to be at very sharp variance with
what the framers had intended.

So that if you take a consistent interpretation, you cannot come
to the result that the Supreme Court did in Brown v. Board of
Education.

But even on more fundamental grounds, you could not come to
the conclusion that the schools had to be integrated on due process
grounds, and you have been very critical of the due process clause,
saying that if there is not a specifically articulated right in the
Constitution, you cannot derive it from due process.

But yet, the D.C. schools were desegregated. Where can you find
in the Constitution, in the due process clause, authority for deseg-
regation?

Judge Borx. I will answer that first, Senator, but I would like to
go back to Brown and the equal protection clause, if you will, be-
cause that seems to me to be important, too.

Senator SPECTER. Sure.

Judge Bork. Bolling v. Sharpe, I guess, was the companion case
to Brown v. Board of Education, and the Supreme Court there
faced a problem bhecause the equal protection clause through which
Brown moved to accomplish desegregation applies only to States
and not to the federal government.

And you had, then, the problem of the District of Columbia, and
the only available constitutional clause, they thought, was the due
process clause, which does apply to the federal government.

I am told that was the first time, I think, in Bolling v. Sharpe,
that anybody said that the due process clause contains an equal
protection component like the equal protection clause.

Senator SPecTER. No. They did not say that, Judge Bork.

Judge Bork. Didn't they?

Senator SpecTeR. No. In Bolling v. Sharpe, the decision was made
on the ground that it was fundamentally unfair, an arbitrary dep-
rivati