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NOMINATION OF ROBERT H. BORK TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

TUESDAY, SEPTEMBER 15, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC,

The committee met, pursuant to notice, at 10 a.m., in room SR-
325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee) presiding.

Also present: Senators Thurmond, Kennedy, Metzenbaum,
DeConcini, Leahy, Heflin, Simon, Hatch, Simpson, Grassley, Spec-
ter, Humphrey.

The CHAIRMAN. The hearing will come to order, please.

1 welcome everyone here this morning, Judge Bork, his distin-
guished panel of introducers, my colleagues, and the public, and I
would like to take just a moment at the outset to explain how we
are going to proceed today and from here on, I hope.

It is the ordinary practice of the committee in a hearing like
this, Judge, to have opening statements from all of my colleagues,
and then to invite the presenters of the nominee to speak, and then
ask the nominee for his or her statement. But we are going to
change the beginning just a little bit today to accommodate some
very busy and, quite frankly, very important people.

oday, you have a distinguished panel of introducers that are
here, and what I would like to suggest is this—and I have checked
this with my colleagues. I believe they are all in agreement. Even
though every Senator will have up to 10 minutes to make an open-
ing statement, I will for the time being forego my opening state-
ment; and I understand the distinguished ranking member, Sena-
tor Thurmond, will also. Then we will yield to President Ford—and
it is a great honor to have you here, Mr. President—and distin-
guished Members of the Congress who will be introducing you.

Then we will come back to opening statements, either Senator
Thurmond or Senator Kennedy, whomever wishes to proceed next,
and finish our opening statements. I suspect that after the intro-
ducers and the opening statements that will, quite frankly, take
the better part of the morning. So I beg your indulgence, Judge, to
sit through all the flattering comments that you will hear and all
the questions that you may hear raised.
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Then we will reconvene approximately an hour after we finish.
My hope is we will finish by 1 o’clock or earlier, and we will recon-
vene at 2 o'clock. At that time, I will make a brief opening state-
ment. I will invite you to make your statement, and at that time
hopefully introduce your very lovely family that I had an opportu-
nity to meet just a few moments ago.

If that is agreeable with my colleagues, without any further
waste of time, I welcome you, Mr. President. It truly is an honor to
have you here. As you know, on both sides of the aisle you have
had nothing but friends. We miss you here in Washington. Quite
frankly, most of us envy you; not only that you have been Presi-
dent——

[Laughter.]

The CHAIRMAN. Senator Dole and I do not care much about that.
But not only that you have been President, but that you seem to he
flourishing in the status of a former President as well.

Mr. President, please, your opening statement.



STATEMENT OF HON. GERALD R. FORD

President Forp. Mr. Chairman, distinguished members of the
Senate Committee on the Judiciary. First, Mr. Chairman, I thank
you for your very kind and generous introduction. It is a very high
honor and a very rare privilege for me to return to Capitol Hill
and to appear before this distinguished committee of the United
States Senate.

Although I never had the privilege of serving as a member of the
United States Senate, I did have the great honor of 25% years as a
member of the House of Representatives. During my years in the
House, my 9 months as President of the Senate, and 2% years as
President of the United States, I had an abiding respect for the
Senate, especially its unique and special responsibilities under the
Constitution.

In addition, in my 28% years in the Nation's capital, I developed
warm and treasured friendships with members of the Senate on
both sides of the aisle. I am pleased to see some of these cherished
friends on the panel on this occasion.

My appearance before the committee is for the purpose of intro-
ducing Hon. Robert Bork, judge of the U.S. Circuit Court of Ap-
peals for the District of Columbia, who has been nominated by
President Reagan for service as an Associate Justice of the Su-
preme Court of the United States.

Under the Constitution, article I, section 2, the President has
the authority and the responsibility of nominating an individual
for the position of Justice on the United States Supreme Court.
The Senate, under article II, section 2, has the duty of advise and
consent for presidential nominees to the Supreme Court.

During my service in the Presidency, I had the opportunity and
the honor to propose to the Senate an individual for confirmation
to serve on the nation’s highest judicial body. I consider the nomi-
nation of a Supreme Court Justice one of the most important re-
sponsibilities of a President of the United States. It is vital that the
nominee selected be of unquestioned character, broad training in
the law, in-depth experience in the legal profession, and have a ca-
pability to analyze the facts with objectivity and articulate one’s
decision on the basis of the law and the Constitution.

It was my honor and privilege as President to submit the name
of Judge John Paul Stevens to the Senate for confirmation. The
then U.S. Attorney General, Edward Levi, was invaluable in the se-
lection process to fill this vacancy. We extensively reviewed Judge
Stevens’ background in private practice, as a U.S. District Court
judge, and as a judge of the Seventh Circuit of the Court of Ap-
peals.

Attorney General Levi and I personally read a number of his de-
cisions. On the basis of his superb qualifications, I submitted his
name to the Senate, and he was promptly and overwhelmingly con-
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firmed. I am very proud of Justice Stevens’ superb record on the
Supreme Court for the past 12 years. While I have not always
agreed with Justice Stevens, such differences in no way whatsoever
undercut my faith in his effective and dedicated service on the Su-
preme Court.

Because I have such high regard for Justice Stevens, I am
pleased to note that on July 17, 1587 while attending a meeting of
lawyers and judges in Omaha, Nebraska, Justice Stevens stated
that Judge Bork, and I quote, “is a very well-qualified candidate
and one who will be a very welcome addition to the Court.”

I have known Judge Bork since the mid-1960s when he was a dis-
tinguished faculty member of the Yale University Law School, my
alma mater. While teaching at the Yale Law School for 15 years,
he held two endowed chairs in recognition of his achievements as a
scholar. He is an honored graduate of the University of Chicago
Law School and managing editor of the Law Review.

Prior to law school, he served in the United States Marines and,
while in law school, interrupted his legal education for a second
Marine Corps tour. He had broad experience in private practice as
a partner with Kirkland & Ellis, a nationally known prestigious
law firm.

My friendship with Robert Bork expanded during his service as
Solicitor General, 1973-1977, while I was the Republican leader in
the House of Representatives, Vice President, and President. For
the record, he was unanimously confirmed as Solicitor General.

Just months into the job as Solicitor General, Robert Bork was
faced with a crisis not of his own making. President Nixon, during
the Watergate investigation, ordered the dismissal of Special Pros-
ecutor Archibald Cox. Judge Bork, when thrust into a very difficult
situation, acted with integrity to preserve the continuity of both
the Justice Department and the special prosecutor’s investigation. 1
think in retrospect that history has shown that his performance
was in the Nation’s interest.

When I became President August 9, 1974, 1 requested that he
stay on as Solicitor General, and he distinguished himself as the
principal government advocate before the Supreme Court during
my administration. The Ford administration and the nation bene-
fited enormously from this cutstanding service.

I was especially pleased that President Reagan nominated Robert
Bork for judge of the U.S. Circuit Court of Appeals for the District
of Columbia, and that the United States Senate confirmed him
unanimously Just 5 short years ago. In m Judgment in my opin-
ion, Judge Bork’s record on the bench has been exemplary.

There are four kinds of occupations that a lawyer can have: pri-
vate practitioner, law professor, government lawyer and judge.
Robert Bork has distinguished himself in not one, but in all four
endeavors. A renowned Federal Appeals Court judge, former Solici-
tor General of the United States, professor of law at Yale Universi-
ty, and twice a partner in one of the nation’s leading law firms.

Judge Robert Bork is uniquely qualified to sit on the United
States Supreme Court. It is, therefore, my distinct honor and great
pleasure to introduce to this distinguished committee a man who,
as Chief Justice Burger noted, may well be the most qualified
nominee to the Supreme Court in more than half a century.
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Mr. Chairman and members of this distinguished committee of
the United States Senate, I strongly urge affirmative committee
consideration and favorable approval by the U.S. Senate.

Thank you very much, Mr. Chairman.

[Prepared statement follows:]
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Mr. Chairman, distinguished members of the Senate
Committee on the Judiciary:

It is a high honor and rare privilege for me to return
to Capitol Hill and to appear before this distinguished
committee of the U.S. Senate.

Although I never had the privilege of serving as a
United States Senator, I did have the great honor of 25%
vears as a member of the House. During my years in the
House, my nine months as President of the Senate and 2} years
as President of the United States, I had an abiding respect
for the Senate, especially its unique and special
responsibilities under ocur Constitution. In addition, in my
28} vears in the nation's capital I developed warm and
treasured friendships with members of the Senate, on both
sides of the aisle. I am pleased to see some of these

cherished friends on the panel on this occasion.

'



My appearance before the Committee is for the purpose of
introducing the Henorable Robert Bork, Judge of the U.S.
Circuit Court of Appeals for the District of Columbia who has
been nominated by President Reagan for service as an
Associate Justice of the Supreme Court of the Unrited States.

Undar the Constitution, Article II, Section 2, the
President has the authority and responsibility of nominating
an individual for the position of Justice on the U.§. Supreme
Court, The Senate, under Article II, Section 2, has the duty
of advice and consent for Presidential nominees to the
Supreme Court.

During my service in the Presidency, I had the
opportunity and the honor to propose to the Senate an
individual for confirmation to serve on our na*ion's highest
judicial body. I consider the nomination of a Supreme Court
Justice one of the most important responsibilities of a
Pregident of the United Sﬁates. It is vital that the nominee
salected be of unquestioned character, broad training in the
law, in-depth experience in the legal professicn, and have a
capability to analyze the facts with objectivity and
articulate one's decision on the basis of law and the
Censtitution, It was my honor and privilege as President to
submit the name of Judge John Paul Stevens to the Sanate for
confirmation. The then U.S. Attorney General, Edward Levi,

was invaluable in the selection process to f£ill this vacancy.



We extensively reviewed Judge Stevens®' background in private
practice, as a U.5. District Court Judge and as a Judge on
the 7th Circuit Court of Appeals. Attorney General Levi and
I personally read a number of his decisions. ©On the basis of
his superb qualifications, I submitted his name to the Senate
and he was promptly and overwhelmingly confirmed.

I am proud of Justice Stevens' superb record on the
Supreme Court for the past twelve years. While I have not
always agreed with Justice Stevens, such differences in no
way whatsoever undercut my faith in his effective and
dedicated service on the Supreme Court.

Because I have such a high regard for Justice Stevens, I
am pleased to note that on July 17, 1287, while attending a
meeting of lawyers and judges in Omaha, Nebraska, Justice
Steverns stated that Judge Bork "is a very well-gualified
candidate and one who will be a very welcome addition to the
Court.”

I have known Judge Bork since the mid 1960s when he was
a distinguished faculty member of the Yale Universaity Law
School, my alma mater, Wwhile teaching at the Yale Law School
for 15 vears he held two endowed chairs in recognition of his
achievements as a legal scholar.

He is an honor graduate of the University of Chicago Law
School and was managing editor of the law review, Prior to

law school, he served in the U.S. Marines and while in law



school interrupted his legal education for a second Marine
Corps tour.

He had broad experience in private practice as a partner
with Kirkland and Ellis, a nationally-known prestigious law
firm,

My friendship with Robert Bork expanded during his
gervice as Scolicitor General {1973-1977) while I was
Republican Leader in the House of Representatives, Vice
President and President. For the record, he was unanimously
confirmed as Solicitor General,

Just months into the job as Solicitor General, Robert
Bork was faced with a crisis not of his making. President
Nixon, during the Watergate investigation, ordered the
dismissal of Special Prosecutor Archibald Cox. Judge Bork,
when thrust into & difficult situwation, acted with integrity
to preserve the continuity of both the Justice Department and
the Special Prosecutor's investigation. I think in
retrospect that history has shown that his performance was in
the nation's interest.

When I became President August 9, 1974, I requested that
he stay on as Solicitor General and he distinguished himself
as the principal government advocate before the Supreme Court
during my Administration. The Ford Administration -=- and the
nation -~ benefitted enormously from this outstanding

service.
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I was especially pleased that President Reagan nominated
Robert Bork for Judge on the U.,S. Circuit Court of Appeals
for the District of Columbia and that the U.S. Senate
confirmed him unanimously =~ just Iive shert vears ago.

In my opinion, Judge Bork's record on the bench has heen
exemplary.

There are four kinds of cccupations that a lawyer can
have: private practitioner, law professor, government
lawyer, and judge. Robert Bork has distinguished himself in
not one, but in all four endeavors. A renowned federal
appeals court judge, former Solicitor General of the United
States, law professor at Yale University, and twice a partner
in one of the nation's leading law firms.

Judge Robert Bork is uniguely gualified to sit on the
U.8. Supreme Court, It is, therefore, my distinct honor and
pleasure to introduce to this distinguished Committee a man
who, as Chief Justice Burger noted, may well be the most
gualified nominee to the Supreme Court in more than half a
century. I strongly urge affirmative Committee consideration

and favorable approval by the United States Senate.
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The CHAIRMAN. Thank you very much, Mr. President.

Now, we will go to the Senator Minority Leader, Republican
leader, Senator Bob Dole.

I understand you have a very tight schedule, Mr. President. Do
not feel requireg to stay. You are excused.

Senator DEConciNi. Mr. Chairman, I wonder if the Chairman
would indulge me to ask the President a question, seeing that he is
going to leave. It will only take 30 seconds.

President Forn. Mr. Chairman, I am delighted and I would be
pleased to stay and respend to questions if you or other members of
the committee would like to pursue that. I have a schedule, but
nothing today is more important than my presence before this com-
mittee on this vital matter,

SodI am delighted and honored if somebody on the committee
would——

The CHarMAN. Well, Mr. President, maybe to accommodate your
schedule, I do not have any questions and I do not think anyone
else does. Obviously, Senator DeConcini has one.

Senator DEConcinit. Mr. Chairman, I am sorry to indulge the
committee, and I know this is different than what you and I talked
about the day before yesterday. I did not realize I had any ques-
tions, but I read your statement this morning very carefully, Mr.
President. I wanted to ask you if you have read any of the opinions
of Judge Bork since he has sat on the circuit court in the District.

President Forp. I have read a limited number. I have read vari-
ous analyses pro and con of those opinions. I have read those that
have been submitted to me by the people that are favorable, and I
have taken the time to read some of the analyses that are critical.

Senator DEConcini. Mr. President, have you had a chance to
read any of his Law Review articles, in particular the Indiana Law
Review article of 1971, or any of his other Law Review articles that
are of a controversial nature?

President Forp. I have not read individual Law Review articles. I
have read synopses of some of those articles, comments pro and con
by individuals who were interested.

Senator DEConciNI. Thank you, Mr. President. Thank you, Mr.
Chairman,

The CHaIRMAN. Thank you. I appreciate your indulgence.

Mr. President, as I said, you are welcome to stay, but there is
truly no need. I know you have a schedule, and I do not mean to
imply in any way that this is not the single most important thing
to you. I understand that. But I think Judge Bork is well represent-
ed. You are welcome to stay; if your schedule dictates that you go,
please do.

I thank you very, very much for being here. It has been an honor
for the committee. It is not often we have a former President
before this committee. It has been a great honor.

President Forp. Thank you again. Unless there are any ques-
tions, I appreciate very much being excused.

The CaamManN. We have no further questions. Thank you very
much, Mr. President.

Now, we will proceed with the Senate Republican leader, Senator
Dole, who has been a member of this committee for many years.
Welcome back, Bob. Please proceed.



STATEMENT OF SENATOR ROBERT DOLE

Senator DoLE. Mr. Chairman and members of the committee, I
am certainly pleased to have this brief opportunity—and I will be
brief. I know the committee has a lot of work to do.

I want to thank my former House colleague and friend for over
25 years, President Ford, for being here this morning. I think his
presence adds a great deal to this hearing. He does have the re-
spect of Republicans and Democrats and has always had it, as far
as I can recall. So I am certainly pleased to see him again. I agree
with the comments made earlier by the chairman about former
Presidents and future Presidents.

I am very pleased to be here for a couple of reasons. There is
more than a little fortuity in the timing and location of these hear-
ings because in 2 days we will be celebrating in Philadelphia the
bicentennial of our Constitution. That Constitution established, of
course, three branches of government—the executive, the legisla-
tive, and the judicial—each with a role to play in governing our
nation.

All through this past summer in this very room, members of
Congress explored the complex and dynamic relationship between
the executive and the legislative branches of our Government. In
the process of doing this, they raised the level of public debate on
that relationship.

Now, the committee will explore a different aspect of our consti-
tutional system: the proper scope of the Senate’s role in the selec-
tion of Supreme Court Justices.

In Judge Robert Bork, the President has found a man of unques-
tionable ability and integrity. His professional background made
him a leading and obvious candidate for the Supreme Court even
before Justice Powell resigned.

Those who have opposed his nomination and may oppose his
nomination in the future, in my view, have conceded that much.
Many have focused their attention on his ideology. In doing so,
they have found different reasons why they now must oppose, or
why they might oppose in the future, Judge Bork.

I think this hearing is going to be of tremendous significance. We
are all politicians, and we know that 1988 is next year. But I have
got to believe that Republicans and Democrats alike, members of
this committee, take this responsibility very seriously. There are
going to be some tough questions. Judge Bork knows that. Judge
Bork is prepared for that. I believe, in the final analysis, he is
going to be the key factor in this whole confirmation process.

Some of us have indicated our support, and some of us have indi-
cated our opposition. But i have been pleased with what I see de-
veloping. 1 think we are going to have a very objective effort by
this commmittee. And I would hope when this nomination comes to
the Senate floor—as I believe it will—that we can move with dis-
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patch and keep the debate on the same high plane. I know that is
going to be the effort of the distinguished chairman and the distin-
guished ranking member, Senator Thurmond, and others who will
be involved in that debate. I would hope that as part of the leader-
ship, I can be of assistance along with Senator Byrd.

There are a number of issues that do not lend themselves to easy
answers or instant analysis. They certainly do not lend themselves
to slogans or statistics.

I would ask the committee and the American people to take the
time to understand Judge Bork’s approach to the Constitution.
That approach is based upon “judicial restraint,” the principle that
judges are supposed to interpret the law and not make it.

Now, Judge Bork did not invent this concept. It has been around
for a long time. One of the most eloquent advocates was Oliver
Wendell Holmes.

Similarly, his views on many cases are not criginal. As I under-
stand, and I have not read all the articles, but his writings on the
rBighii{ to privacy are difficult to distinguish from those of Hugo

lack.

There are many similarities, and I am certain the committee will
go into it case-by-case, Law Review-by-Law Review; they will make
the final determination.

Now, it has been some time since this nomination was made. 1
would say at the outset some of us were critical of that. But I
would guess in retrospect it may have taken that much time, with
the August recess, to prepare for this very important hearing.
There is tremendous interest in the Bork nomination across the
country. Wherever you go, and some of us go a lot of places, this is
generally question no. 1 or no. 2 in any town meeting in America.

So the American people are tuned in. The American people are
ready for a fair and impartial, tough hearing. I have got to say,
Judge Bork, you are probably going to have one. And I know you
are prepared for it. I want to join my colleagues here to indicate
my appreciation for having an opportunity to help introduce Judge
Bork this morning.

[The statement of Senator Dole follows:}
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News from Senator

BOB DOLE

(R - Kansas) SH 141 Hart Building, Washington, D.C. 20510-1601

FOR IMMEDIATE RELEASE CONTACT: WALT RIKER, DALE TATE
SEPTEMBER 15, 1987 {202} 224-213%5

INTRODUCTION OF JUDGE ROBERT BORK TO THE
SENATE JUDICYARY COMMITTEE

MR. CHAIRMAN, IT IS MY GREAT PLERSURE AND HONOR TO APPEAR IN
SUPPORT OF THE NOMINATION OF JUDGE ROBERT H. BORK, A MEMBER OF
THE UNITED STATES COURT OF APPEALS FOR THE DISTRICT OF COLUMBIA
CIRCUIT AND THE PRESIDENT'S NOMINEE TO FILL THE VACANCY THAT
EXISTS OH THE SUPREME COURT.

THERE IS MORE THAM h LITTLE FORTULTY IN THE TIMING AND
LOCATION QF THESE HERRINGS. 1IN TWO DAYS WE WILL BE CELEBRATING
IN PHILADELPHIA THE BICEWTEMHIAL OF OUR CONSTITUTIOM. THAT
CORSTITUTION ESTABLISHED, OF COURSE, THREE BRANCHES OF
GOVERNMERT, THE EXECUTIVE, THE LEGISLATIVE, AND THE JUDICIAL,
EACH WITH A ROLE TO PLAY IN GOVERMING OUR NATION.

THIS PAST SUMMER, IN THIS VERY ROOM, MEMBERS OF CONGRESS
EXPLORED THE COMPLEX AND DYHAMIC RELATIONSHIP BETWEEN THE
EXECUTIVE AND THE LEGISLATIVE BRANCHES OF OUR GOVERHMENT. IN THE
PROCESS OF DOING THIS, THEY RAISED THE LEVEL OF PUBLIC DEBATE ON
THRT RELATIONSHIP.

THIS COMMITTEE WILL NOW EXPLORE A DIFFERENT ASPECT OF OUR
CONSTITUTIONAL SYSTEM: THE PROPER SCOPE OF THE SENATE'S ROLE IN
THE SELECTIOH OF SUPREME COURT JUSTICES,

IN JUDGE ROBERT BORK THE PRESIDENT HAS FOUND A MAN OF
UNQUESTLONABLE ABILITY AND INTEGRITY. HI5 PROFESSIONAL
BACKGROUND MADE HIM A LEADING AND OBVIQUS CANDIDATE FOR THE
SUPREME COURT EVEN BEPORE JUSTICE POWBLL RESIGNED

THOSE WHO HAVE OPPOSED NIS HOMINATION HAVE ALL BUT CONCEDED
THIS MICH, AND HAVE FOCUSED THEIR ATTENTION OH HIS SO-CALLED
1DEOLOGY. IM DOING 50, THEY HAVE COIMED SLOGANS AMD COMPILED
STATISTICS THAT, IN MY OPIKION, PRESENTED A VERY DISTORTED
PICTURE OF JUDGE BORK'S RECORD.

FORTUNATELY, JUDGE BORK WILL S00N HAVE AH OPPORTUMITY TO SET
THOSE CRITICS STRAIGHT. AS HE DOES SO, I THINK THAT THE AMERICAN
PEOPLE WILL COME TO UNDERSTARD, AS THIS COMMITTER HAS UNDERSTOOD
FOR SOME TIME, THE SDBTLETY AND COMPLEXITY OF THE ISSUES
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CONFRONTED BY THE SUPREME COURT, AS I AM SURE HE WILL TELL YOU,
THOSE LISSUES DQ NOT LEND THEMSELVES TO EASY ANSWERS OR INRTAMT
ANALYSIS. THEY CERTAINLY DON'T LEND THEMSELVES TO SLOGANS OR
STATISTICS,

I WOULD ASK THE COMMITTEE AND THE AMERICAN PEQPLE TO TAKE THE
TIME TQ UBDERSTAND JUDGE BORK'S APPROACH TO THE CONSTITUTION,
THAT APPROACH [5 BASED OPON "JUDICIAL RESTRAINT," THE PRINCIPLE
THAT JODGES ARE SUPPOSED TO INTERPRET THE LAW, NOT MAKE IT.

JUDGE BORK DID NOT, OF COURSE, INVENT THIS CONCEPT., IT FOUND
OHE OF ITS EARLIEST, AND MOST ELOQUEHT, ADVOCATES IN OLIVER
WENDELL HOLMES.

SIMILARLY, JUDGE BORK'S VIEWS ON MANY ISSUES OF
CONSTITUTIONAL LAW ARE BOT ORIGINAL, HIS WRITINGS ON THE RIGHT
TO PRIVACY, FOR EXAMPLE, ARE DIPFICULT TO DISTINGUISH FROM THOSE
OF HUGO BLACK. HIS POSITIONS 1N THE AREA OF CRIMINAL PROCEDORE
ARE ALMOST IDENTICAL TO THOSE ENDORSED BY LEWIS POWELL.

1F THIS COMMITTEE DOES, IN PACT, DECIDE TO CONSIDER JUDGE
BORR'S S0-CALLED IDEQLOGY, IT SHOULD NOT IGNORE THESE
PRECEDERTS. HOR SHOULD 1T SETTLE FOR CATCH-PHRASES AND BLOGANS
WHEN REAL ANALYSIS IS IN ORDER. 1IT SHOULD, IN SHORT, TAKE THE
TIME TO INQUIRE AND UNDERSTAHD.

I HAVE A PARTICULAR INTEREST IN KEEPING THE DEBATE ON A HIGH
PLANE. WHEM JUDGE BORK'S NOMIMATION ARRIVES ON THE SEMATE FLOOR,
A5 I AM SURE IT WILL, THE DEBATE THERE WILL MIRROR WHAT TAKES
PLACE HERE. I WOULD LIKE TO HELP PQINT THAT DEBATE IN A
DIRECTION THAT WILL EDIPY BOTH THE SEHATE AND THE RMERICAN
PEOPLE. I ALSO HAPPEN TO BELIEVE THAT JUDGE PORK'S WRITINGS AND
RECORD, IF CAREFULLY EXAMINED AND CONSIDERED, MAKE HIM AN
QUTSTANDING CANDIDATE FOR THE SUPREME COURT.

BEFORE I CONCLUDE, LET ME REMIND THE COMMITTEE THAT A VACANCY
HAS EXISTED ON THAT COURT FQR MORE THAN TWO MONTHS NOW. THE
COURT WILL OPEN ITS NEW TERHM IN LESS THAN 3 WEEKS, I WOULD ASK
THE COMMITTEE TO APPROACH ITS TASK WITH ALL DELIBERATE SPEED,

I LOOK FORWARD TC RECEIVING THE MOMINATION ON THE SENATE
EFLOOR.

THRNE YOU, HR. CHAIRMAN.

i
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The CHAIRMAN. Thank you very much, Senator. Again, I know
your duties exceed those of us on the committee here in your lead-
ership position. You are welcome to stay, cbviously, but we under-
stand if you do not.

Senator DoLE. I want to stay for the other two statements.

The CHairMAN. My next door neighbor in this building is the
Senator from Missouri, Senator Danforth. Welcome, and if you
would, proceed.



STATEMENT OF SENATOR JOHN C. DANFORTH

Senator DanrorTH. Mr. Chairman, thank you very much, and
members of the committee. Normally, Presidential nominees ask
Senators from their home State to present them to Senate commit-
tees. Judge Bork resides in the District of Columbia, so he has
turned to the next available option and has asked a former student
of his to be here today.

His first year on the faculty of Yale Law School was my final
year as a student there. He taught me all I ever knew about anti-
trust. For those who wonder about his compassion and humanity, I
passed Professor Bork’s course.

Mr. Chairman, I am genuinely honored to be here today. Twenty-
five years after that law school class, my memories are dim about
the details of antitrust law, but I have a clear recollection of Bob
Bork, the teacher. Even in his first class, he was a first-rate profes-
sor. He has since told me that he was panicked when he stood
before that class. He certainly did not show it. By every indication,
he loved teaching. His eyes sparkled; so did his sense of humor. He
delighted in saying things to provoke responses from his students.
Far from playing the self-important pedagogue, Bob Bork delighted
in the give-and-take of the classroom in the clash of ideas.

He did not require us to receive his thoughts as revealed truth.
He taught us to think for ourselves. He held strong views; every
good law professor does. But he used those views to evoke a re-
sponse from his students. He encouraged argument. He respected
dissent. This to him was the joy of classroom teaching.

Judge Bork has said that his own philosophy of the law has
evolved over the 25 years since I knew him in class. He is the best
one to explain just how that evolution occurred, and I am sure he
will do just that, clearly and unequivocally.

My point is simply this: Those who say that Judge Bork is an un-
yielding ideologue are not describing the man I know. In my expe-
rience, unyielding ideologues do not resemble Judge Bork. They do
not encourage dissent; they do not have a sense of humor; and they
do not evolve in their own thinking.

Mr. Chairman, having made these comments about Judge Bork,
the person, I do not believe that the Senate’s decision will or
should be made on the basis of personality. The issue before us is
far more fundamental and far more important than that.

In this confirmation, we in the Senate will be expressing our
views on the role and power of the U.S. Supreme Court. The
straightforward issue is the readiness of the Court to strike down
the acts of the legislative branch of government, federal or State.
The power of the Court to nullify legislation is restrained only by
the Court itself. As Justice Hughes once said, “The Constitution is
what the judges say it is.”

(7
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A court which is willing to read novel meanings into the Consti-
tution has the power to do so. Judge Bork is an advocate of judicial
restraint. His view, as [ understand it, is this: If the Supreme Court
strikes down a legislative act, its decision must be based on sound
legal reasoning, not on the personal opinions of the Court about
the wisdom of the legislation dressed up in legal terminology.

Judge Bork’s judicial philosophy is open to fair debate by able
people of good will. I happen to agree with Judge Bork's view of
judicial restraint; some do not. Some believe that the Court should
stand at the ready to supplant legislative opinion with its own.

Whether one agrees with Judge Bork or disagrees with him, his
is not a novel position. It reaffirms the faith we place in the demo-
cratic process. Judge Bork stands on a highly respectable tradition,
including such giants as Justice Frankfurter and his late colleague
at Yale, Professor Alexander Bickel. He would state his position
with great intellectual force in the Supreme Court, but with good
humor and civility.

Mr. Chairman, in this bicentennial year of the Constitution, the
Senate now commences a most important debate. It is not about
Judge Bork, the person, however much I like and respect him. It is
about the power of the Supreme Court and how, if at all, it should
restrain that power.

The CHAIRMAN. Thank you very much, Senator.

[Prepared statement follows:)
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STATEMENT BY SENATOR JOHN C. DANFORTH
ON THE NOMINATION OF JUDGE ROBERT BORE TO THE SUPREME COURT
Before the Semate Judiciary Committee
September 15, 1987

Mr. Chairman, members of the Committee: Normally, presidential
nominees ask Senators from theilr home state to present them to Senate
Committees, Judge Bork resides in the District of Columbia, so he has
turned to the next available option and has asked a former student of
his be here today. His first year on the faculty of Yale Law Schoal
was my final year as a student there. He taught me all I ever knew
about antitrust. For those who wonder about his compassion and
humanity, I passed Professor Bork's course. Mr. Chairman, I am
genuinely honored to be here today.

Twenty-five years after that law school clags, my memoriea are dim
about the details of antitrust law. But I have a clear recollection of
Bob Berk, the teacher, Ewen in his first class, he was a first-rate
professor, He has since told me that he was panicked when he stood
before that class, He certainly didn't show ik, By every indication,
he loved teaching., His eyes sparkled. So did his sense of humor. He
del:ighted in saylng things to provoke responses from his students, Far
from playing the self-important pedagogue, Bob Bork delighted in the
give and take of the classroom, in the clash of ideas. He did not
1eguire us to receive his thoughts as revealed truth. He taught us to
think for ourselves. He held sticong views; every good law professor
does. But he used those views to evoke a response from his students.
He encouraged argument. He respected dissent. This, to him, was the
joy of classrcoom teaching.

Judge Bork has said that his own philosophy of the law has evolved
over the 25 yearg gince I Knew him in class. He is the best cne to
explain just how that evolution occurred, and I am sure he will do just
that, clearly and unequivocally. My point is simply this. Those wha
say that Judge Bork is an unyielding ideologue are not describing the
man I know, In my experience, unyielding ideologues do not resemble
Judge Bork. They do not encourage dissent; they do not have a sense of
humor, and they do not evolve in their own thinking,

Mr. Chairman, having made these comments about Judge Bork the
person, I do not believe that the Senate's decision will or should be
made on the basis of personality. The issue before us is far more
fundamental and far more important than that. In this confirmation, we
in the Senate will be expressing our views on the role and the power of
the United States Supreme Courk.

The straightforward issue is the readiness of the Court to strike
down the acts of the legislatjve branch of government, federal or
state, The power of the Court to nullify legislation is restrained
only by the Court itself. As Justice Hughes once sald, "The
Constitution is what the Judgee say it is." A courkt which is willing
to read novel meanings into the Constitution has the power to do so.

Judge Bork is an advocate of judicial restraint, His view, as I
understand it, 18 this: If the Supreme Court strikes down a
legislative act, 1ts decisicon must be baged on sound legal reascning,
not on the perscnal opinicns of the Court about the wisdom of the
legislation, dressed up 1n legal terminology.

Judge Bork's judicial philcsophy is open to fair debate by able
people of good will., I happen to agree with Judge Bork's view of
judicial restraint. Some do not. Some believe that the Court should
stand at the ready to supplant legislative opinion with ite own.

Whether one agrees with Judge Bork or disagrees with him, his is
not a novel position. It reaffirms the faith we place in the
democratic process. Judge Bork stands in a highly respectable
tradition, including such giants as Justice Frankfurter and his late
colleague at Yale, Professor Alexander Bickel. He would state his
position with great intellectual force in the Supreme Court, but with
good humor and civility,

Mr, Chairman, in this bicentennial year of the Constitution, the
Senate now cammences a most important debate. It is not about Judge
Bork the person, however much I like and respect him., It is about the
power of the Supreme Court and how, if at all, it should restrain that
power.
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The CoairMaN. We welcome from the House, Congressman Ham-
ilton Fish. Congressman Fish, welcome. Please proceed.



STATEMENT OF CONGRESSMAN HAMILTON FISH, JR.

Mr. Fisu. Thank you, Mr. Chairman and members of this distin-
guished committee. I greatly appreciate your courtesy in inviting
me to participate in these very important proceedings. Up to now, I
did not realize why I was invited, but having heard the reasons for
the other people being present, I realize that in this ecumenical
spirit they wanted one Harvard graduate on this panel.

Like yourself, as a Member of Congress who serves on the House
Judiciary Committee, I naturally have a strong and abiding inter-
est in the quality, effectiveness and constitutional legitimacy of our
federal judiciary. There are many relevant factors to consider in
connection with an individual nominated to serve on the United
States Supreme Court. Obviously, this includes intellect, legal
training, practical legal experience, demonstrated professional com-
petence and personal integrity. A record of legal scholarship, while
historically not always a prerequisite, is also an important consid-
eration when relevant.

Finally, and very importantly, if the nominee has prior judicial
experience—what does that record reveal both in terms of legal
soundness and judicial temperament? But that is what the Senate
confirmation process is about: reviewing these factors, hearing both
sides on the merits of a particular nominee, and ultimately decid-
ing in the best interests of our nation.

Certainly, no one can look at the career of Judge Bork without
being impressed with his extraordinary credentials. A graduate of
the University of Chicago Law School, a Phi Beta Kappa and man-
aging editor of that institution’s Law Review, Robert Bork has
twice served on the faculty of Yale Law School and was a professor
at that prestigious institution for a total of 15 years. Mr. Bork, as
you have been told, has also been in the private practice of law on
numerous occasions during his career and earned a national repu-
tation as an outstanding litigator. From 1973 to 1977, Robert Bork
was Solicitor General of the United States, a job universally recog-
nized as one requiring the talents of a “lawyer’s lawyer.”

Since 1982, Robert Bork hag served as judge on the Circuit Court
of Appeals for the District of Columbia and during that time has,
in my judgmernt, accumulated a remarkable record; a record, I re-
spectfully submit, that should be most relevant to this committee’s
consideration. Of the 426 cases in which he has participated, Judge
Bork has been the author of the majority opinion in 106 instances.
With respect to those 106 majority opinions, it is deserving of em-
phasis that he never has been reversed by the Supreme Court. Fur-
thermore, of the 401 cases in which Judge Bork joined with the ma-
jority, none have been reversed by the U.S. Supreme Court.

In addition, Judge Bork authored dissenting cpinions in 25 re-
maining cases, and the Supreme Court adopted the viewpoint ex-
pressed by Judge Bork in those dissents on six different occasions.

(21)
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Many have offered the observation that Judge Bork may well have

the most remarkable record on appeal of any currently sitting U.S.

Federal judge. I think it is a fair conclusion from these statistics

that Judge Bork’s judicial rulings during these 5 years have not

bC%en at variance with the prevailing views of the current Supreme
urt.

Frankly, Mr. Chairman, I find it personally difficult to reconcile
some of the charges that have been leveled against Judge Bork
with his record since becoming an appellate federal judge. His judi-
cial philosophy, in practice as well as in theory, is fully consistent
with traditional American legal thought. For Robert Bork, the role
of the judge is to apply the intent of the legislature to a legal fact
situation. Following the President’s nomination of Judge Bork to
the Supreme Court, I reviewed a number of his opinions in the Dis-
trict of Columbia Circuit Court with particular emphasis on mat-
ters of great concern to me—the first amendment and civil rights
cases. Those cases demonstrate that, in application, the result of
Judge Bork’s philosophy can often be civil libertarian in nature.
They certainly do not disclose a view that our Constitution should
be other than contemporary and workable in a modern society.!

From his perspective, a judge may not insert his own personal
preferences or political philosophy into a case. The media calls it
exercising “judicial restraint,” but Judge Bork states it more clear-
ly as the intellectual rejection of “judicial imperialism.” That is the
term he applies to judges who would substitute their private per-
sonal philosophy or private political views for that of the legisla-
tors who actually wrote the laws. He recognizes that judges are not
elected and that under our system of government, it is the elected
representatives that write and amend the laws.

He asks the following kinds of questions: What does the Statute
say? Does the statute permit a government agency, a private orga-
nization, or an individual to act in a particular manner? Do the
regulations issued by the agency reflect the statutory authority
given to that agency? Does alile language of the Constitution allow
the outcome sought by the litigant in this particular case? These,
to me, do not sound like the questions of someone outside the
realm of traditional American legal thought. More specifically,
thﬁy sound exactly like the types of questions that a judge ought to
ask,

I have every confidence that these proceedings will allow the dis-
tinguished members of this committee to probe and to analyze the
remarkable qualifications of this outstanding lawyer and judge.
Robert Bork deserves to be judged for the law:ilyer he actually is and
on the basis of how he actually rendered judicial decisions. These
hearings afford an opportunity to elicit his views directly rather
than leave the record to theoretical speculation.

Mr. Chairman, this man is qualified to be an Associate Justice of
the Supreme Court of the United States on the basis of virtually
every logical criterion. He was an excellent courtroom lawyer, is a

1 See; Planned Parenthood Federation a; America v. Heckler, 712 F.2d 650, 665-6658 (1083);
Lebron v, Washington Metropolitan Area it Authority, 749 F.2d 893 (1984); Quincy Cable
TV, Inc. v. Federal Communications Commission, 768 F.2d 1434 (1986), County Councii of Sumier
County, South Corolina v. United States, 596 F.Supp. 35 (1984); and Emory v. Secretary of Nauvy,
819 F. 2d (1987).
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widely recognized scholar, and has had an exceptional record as an
appellate jurist. I urge this committee, as I know that it will, to
judge this man fairly and to review all the facts in this case before
a final judgment is rendered. Thank you.

[The statement of Mr. Fish follows:}
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STATEMENT OF THE HUNORABLE HAMILTON FISH, JR.
BEFORE THE CGMMITTEE ON THE JUDICIARY
OF THE UNITED SYATES SENATE
SEPTEMBER 1S, 1987

Mr. CHAIRMAN AND MEMBERS OF THIS DISTINGUISHED COMMITTEE, |
GREATLY APPRECIATE YOUR COURTESY IN INVITING ME TO PARTICIPATE
IN THESE VERY IMPORTANT PROCEEDINGS,

LIKE YOURSELVES, AS A& MEMBER OoF CONGRESS WHO SERVES ON THE
House JupIciARY COMMITTEE, | HAVE A STRONG AND ABIDING [NTEREST
IN THE QUALITY, EFFECTIVENESS AND CONSTITUTIONAL LEGITIMACY OF
QUR FEDERAL JUDICIARY, THERE ARE MANY RELEVANT FACTORS TQ
CONSIDER IN CONNECTION WITH AN INDIVIDUAL HOMINATED TO SERVE ON
THE UNITED STATES SupreME CouRT. DBVIOUSLY, THIS INCLUDES
INTELLECT, LEGAL TRAINING, PRACTICAL LEGAL EXPERIENCE, DEMON-
STRATED PROFESSIONAL COMPETENCE, AND PERSOMAL INTEGRITY. A
RECORD OF LEGAL SCHOLARSHIP, WHILE HISTORICALLY MHOT ALWAYS A
PREREQUISITE, [§ ALSO AN [MPUKTANT CONSIDERATION WHEN RELEVANT,
FINALLY, AND VERY IMPORTANTLY, |F THE NUMINEE HAS PRIOR JUDICIAL
EXPERLENCE -— WHAT DOES THAT RECORD REVEAL BOTH IN TERMS OF LEGAL
SUUNDNESS AND JUDICIAL TEMPERAMENT? DBUT THAT IS WHAT THE SENATE
CONF1RMATION PROCESS 15 ABOUT -- REVIEWING THESE FACTORS, HEARING
BOTH SIDES ON THE MERITS OF A PARTICULAR NOMINEE, AND ULTIMATELY

DECIDING [N THE BEST [NTERESTS OF OUR NATION.
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CERTAINLY, KO ONE CAN LOOK AT THE CAREER OF JUDGE Bomrk
WITHOUT BEING IMPRESSED WITH H!S EXTRAORDINARY CREDENTIALS. A
GRADUATE OF THE UNIVERSITY OF CHICAGO Law ScHooL, A PHI BeTa
KAPPA AND MANAGING EDITOR OF THAT INSTITUTION'S LAW REVIEW,
HoBERT BORK HAS TWICE SERVED ON THE FACULTY oF YALE LAw ScHooL
AND WAS A PROFESSOR AT THAT PRESTIGIOUS INSTITUTICN FOR A TOTAL
oF 15 YEARS. MR. BORK HAS ALSO BEEN [N THE PRIVATE PRACTICE OF
LAW DN NWUMEROUS OCCASIONS DURING HIS CAREER AND EARNED A NATIiONAL
REPUTATION AS AN OUTSTANDING LITiGAaTOR. FRrom 1973 to 1977,
ROBERT BORK WAS THE SOLICITOR GENERAL OF THE UNWITED STATES == A
JOB THAT [5 UNIVERSALLY RECOGNIZED AS ONE REQUIRING THE TALENTS
OF A “LAWYER'S LAWYER”,

SINCE 1987, ROBERT BORK HAS SERVED AS A JUDGE ON THE CIRCUIT
COURT OF APPEALS FOR THE DISTRICT OF LOLUMBIA AND DURING THAT
TIME HAS ACCUMULATED A REMARKABLE RECORD; A RECORD, | RESPECT-
FULLY SUBMIT, THAT SHOULD BE MOST RELEVANT TO THIS COMMITTEE'S
CONSIDERATION. (F THE 42b CASES IN WHICH HE HAS PARTICIPATED,
JUDGE BORK HAS BEEM THE AUTHOR OF THE MAJORITY OPINION IN lUD
INSTANCES. WITH RESPECT TO THOSE 106 MAJORITY OPINIONS, 1T [S
DESERVING OF EMPHASTS THAT HE NEVER HAS BEEN REVERSED BY THE
SUPREME COURT. FURTHERMORE, OF THE 40l CASES IN WHICH JubGe BORK
JUINED WITH THE MAJORITY, NONE HAVE BEEN REVERSED BY THE SUPREME
LOURT. JUDGE BORX AUTHORED DISSENTING OPIMIONS IN 29 REMAINING
CASES, AND THE SUPREME COURT ADOPTED THE VYIEWPOINT EXPRESSED BY
JUDGE BORK IN THOSE DISSENTS ON S$1X DIFFERENT QCCASIONS. MANY

HAVE OFFERED THE OBSERVATION THAT JUDGE BORK MAY WELL HAVE THE



26

3

MOST REMARKABLE RECORD ON APPEAL OF ANY CURRENTLY SITTING UNITED
STATES FEDERAL JUDGE. | THINK IT 1S A FAIR CONCLUSION FROM
THESE STATISTICS THAT JUDGE BORK'S JUDICIAL RULINGS DURING THESE
FIVE YEARS HAVE NOT BEEN AT VARIANCE WITH THE PREVAILING VIEWS
OF THE CURRENT SUPREME COURT,

FRANKLY, | FIND IT PERSQNALLY DIFFICULT TQ RECONCILE SOME OF
THE CHARGES THAT HAVE BEEN LEVELED AGAINST JUDGE BORK WITH HIS
HECURD SINCE BECOMING AN APPELLATE FEDERAL JUDGE. HIS JubBICIAL
PHILGSOPHY -= [N PRACTICE AS WELL AS IN THEORY -~ IS FULLY
CONSISTENT WITH TRADITIONAL AMERICAN LEGAL THOUGHT. For ROBERT
BORK, THE RULE OF THE JUDGE I$ TO APPLY THE INTENT OF THE
LEGISLATURE TO A LEGAL FACT SITUATIOM. FOLLOWING THE PRESIDENT'S
NOMINATION OF JUDGE BORK To THE SuPREME (OURT, | REVIEWED A
NUMBER OF H1S OPINIONS IN THE DISTRICT OF CoLuMBlA CirculT COuRT
WITH PARTICULAR EMPHASIS ON THE FIRST AMENDMENT AND CIVIL RIGHTS
CASES. THOSE CASES DEMONSTRATE THAT, IN APPLICATION, THE RESULT
OF JUDGE BORK'S PHILOSOPHY CAN OFTEN BE CIVIL LIBERTARIAN 1IN
NATURE. THEY CERTAINLY DO NOT DISCLOSE A VIEW THAT our ComsTiTu-
TION SHOULD BE OTHER THAN CONTEMPORARY AND WORKABLE iN OUR
MODERN SOCIETY. JEE: PLANNED PARENTHOOD FEDERATION OF AMERICA
v. HECKLER, 71Z F.2p 650, 665-6b68 (1983); LEBRON v. WASHINGTON
METRoPoOLITAN, AREA TRANSIT BUTHORITY, 749 F.2p 893 (1984); Quincy
CaBlLE IV, INc. v, FEDERAL (omMunicaTions Commission, 768 F.2p
1u3u (1985); Coumivy Councly of SyMTER CouNTY, SouTn [AROLINA V.
UNITED_STATES, 596 F.Supp. 35 (1984); AKD LMORY V. SECRETARY OF
Bavyy, 819 F. 2p 291 (1Y987).
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FrROM HiIS PERSPECTIVE, A JUDGE MAY NOT INSERT HIS OWN
PERSONAL PREFERENCES OR POLITICAL PHILOSOPHY INTG A CASE, THE
MEDIA CALLS 1T EXERCISING "JUDICIAL RESTRAINT” -— BUT JuDGE BoORK
STATES IT MORE CLEARLY AS THE INTELLECTUAL REJECTION OF "JubDICIAL
IMPERIALISMY. THAT IS THE TERM HE APPLIES TO JUDGES WHO WOULD
SUBSTITUTE THEIR PRIVATE PERSOHAL PHILOSQPHY OR PRIVATE POLITICAL
VIEWS FOR THAT OF THE LEGISLATORS WHO ACTUALLY WROTE THE LAWS.

HE RECOGNIZES THAT JUDGES ARE NOT ELECTED AND THAT UNDER OUR
SYSTEM OF GOVERMMENT, IT |S THE ELECTED REPRESENTATIVES THAT
WRITE AND AMEND THE LAWS.

HE ASKS THE FOLLOWING KINDS OF QUESTIONS: HWHAT DOES THE
STATUTE SAY? LUOES THE STATUTE PERMIT A GOVERNMENT AGENCY, A
PRIVATE ORGANIZATION, OR AN INDIVIDUAL TO ACT IN A PARTICULAR
MANNERY DO THE REGULATIONS iSSUED BY THE AGENCY REFLECT THE
STATUTORY AUTHORITY GIVEN TO THAT AGENCY? DOES THE LANGUAGE OF
THE CONSTITUTION ALLOW THE OUTCOME SOUGHT BY THE LITIGANT IN THiS
PARTICULAR cASE? THESE, To ME, DO NOT SOUND LIKE THE QUESTIONS
OF SOMEUNE OUTSIDE THE REALM OF TRADITIONAL AMERICAN LEGAL
THOUGHT. MORE SPECIFICALLY, THEY SOUND EXACTLY LIKE THE TYPES OF
QUESTIONS THAT A JUDGE OUGHT TO ASK,

I HAVE EVERY CONFIDENCE THAT THESE PROCEEDINGS WILL ALLOW
THE DISTINGUISHED MeEMBERS OF THIS COMMITTEE TQ PROBE AND ANALYZE
THE REMARKABLE QUALLFICATIONS OF THIS OUTSTANDING LAWYER AND
JUDGE. HOBERT BORK DESERVES TO BE JUDGED FOR THE LAWYER HE
ACTUALLY 1S AND ON THE BAS[S OF HOW HE HAS ACTUALLY RENDERED

JUDICIAL DECISIONS., THESE HEARINGS AFFORD AN OPPORTUNITY TO
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ELICIT HIS VIEWS DIRECTLY RATHER TQ LEAVE THE RECORD TO THEORETI-
CAL SPECULATION.

THIS MAN IS QUALIFIED TO BE AN ASSOCIATE JUSTICE OF THE
SUPREME COURT OF THE UNITED STATES ON THE BASIS OF VIRTUALLY
EVERY LOGICAL CRITERION., HE WAS AN EXCELLENT COURTROOM LAWYER,
1S A WIDELY RECOGNIZED SCHOLAR, AND HAS HAD AN EXCEPTIOQNAL RECORD
AS AN APPELLATE JURIST. | URGE THIS COMMITTEE, AS | KNOW THAT IT
WiLL, TO JUDGE THIS MAN FAIRLY ARD TO REVIEW ALL THE FACTS IN

TH1S CASE BEFURE A FINAL JUDGMENT 15 RENDERED.
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The CHaIRMAN. Thank you very much, Congressman.

Before I yield to the distinguished ranking member of this com-
mittee, I suggest you all are welcome to stay and listen to us all.
Once again, showing your good judgment.

Thank you, Congressman.

I have two housekeeping matters before we move on. I have been
informed that there will be a vote at 11 o’clock. What we will do is
we will not recess in the middle of a Senator’s statement. We may,
prior to the next statement being given, recess to go over and then
come back so that we are not interrupting statements.

I yield to my colleagues, and apologize. I should have probably
yielged to you earlier, Senator. You had welcoming remarks, and I
apologize. So please take what time you need. Senator Thurmond.

OPENING STATEMENT OF SENATOR STROM THURMOND

Senator THURMOND. Thank you very much, Mr. Chairman.

Mr. Chairman, I have had the pleasure of serving with you on
this committee, with me as chairman and you as ranking member.
I have always found you to be fair, courteous and considerate, and
I am sure that is the way this hearing will be held.

Judge Bork, I would like to welcome you and your family here
today. I think it particularly fitting that the Senate in performing
its constitutional duty is considering your nomination to be an As-
sociate Justice of the Supreme Court at the time we are celebrating
the 200th anniversary of the Constitution of the United States.

Today, the commitiee begins consideration of this important
nomination of Judge Robert H. Bork to be an Associate Justice of
the Supreme Court. This is the fourth Supreme Court nomination
that this committee has considered in the past 6 years. In fact, I
might say that it is the 20th such nomination that I have had the
oppoertunity to review during my 33 years in the Senate. On earlier
occasions, I have set forth the qualities I believe a nominee to the
Court should possess:

First, unquestioned integrity; the courage to render decisions in
accordance with the Constitution and the will of the people as ex-
pressed in the laws of Congress;

A keen knowledge and understanding of the law; in other words,
professional competency;

Compassion, which recognizes both the rights of the individual
and the rights of society in the quest for equal justice under law;

Proper judicial temperament; the ability to prevent the pressures
of the moment from overpowering the composure and self-disci-
pline of a well-ordered mind;

An understanding of and appreciation for the majesty of our
system of government—in its separation of powers between the
branches of our federal government; its division of powers between
the federal and State governments; and the reservation to the
States and to the people of all powers not delegated to the federal
government,

There is no doubt that the nominee before us today meets these

ualifications. His intellectual credentials are impeccable: Phi Beta
ppa, distinguished professor of law at Yale Law School; and re-
spected author. His experience is extraordinary: in academia, as a
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general practitioner, as Solicitor General, and as a judge for the
U.S. Court of Appeals for the D.C. Circuit, felt by many to be the
second most important court in this country. Judge Bork has a
long-standing reputation for integrity and judicial temperament.
On two occasions, Judge Bork has had his professional qualifica-
tions and personal character specifically examined and carefully
scrutinized by the American Bar Association. On both occasions,
the ABA has given Judge Bork the highest possible rating for his
professional competence, integrity, and temperament.

Judge Bork is not a new or unknown quantity. He has been
before this committee twice previously, and both times the commit-
tee and the full Senate have deemed him worthy of confirmation:
to be Solicitor General and to be a judge of the U.S. Court of Ap-
peals for the D.C. Circuit. It is also worthy of note that both times
Judge Bork was confirmed by the full Senate—once when Demo-
crats controlled the Senate and once when Republicans did—there
was not a single dissenting vote.

In fact, if we were to put aside questions of philosophy and ideol-
ogy, Judge Bork would in all likelihood already be sitting on the
Court. However, it is apparent that some would have the issue of
philosophy become the standard for whether or not we confirm this
nominee tor the Supreme Court. This nomination has been delayed
longer, by any standard, than any other Supreme Court nomina-
tion in the last 25 years, while opponents mount an ideological
campaign against him. Because so much has been said about the
question of philosophy and ideology, I believe we should examine
that issue within the context of the nominating precess.

Some have said that philosophy should not be considered at all
in the confirmation process. In fact, [ have been incorrectly aligned
with that position. Others say that philosophy should be the sole
criteria. I reject both of these positions. [ believe that a candidate’s
philosophy may properly be considered, but philosophy should not
be the sole criteria for rejecting a nominee with one notable excep-
tion. The one exception is when the nominee clearly does not sup-
port the basic, long-standing consensus principles of our nation.

I want to be very clear about this point: I do not believe that phi-
losophy alone should bar a nominee from the Court unless that
nominee holds a belief that is so contrary to the fundamental, long-
standing principles of this country that the nominee’s service
would be inconsistent with the very essence of this country’s
shared values.

Such a nominee’s position should be unequivocal and in violation
of a basic belief. For example, freedom of speech is a fundamental,
accepted principle in this country; but exactly what constitutes
“speech’” and whether or not there are limitations on any particu-
lar activity, are issues on which reasonable people can disagree.
Freedom of religion is an accepted tenet of this country; but wheth-
er freedom of religion means that a person in the military can
wear religious garb rather than his uniform is a matter that can
be, and is, openly debated. That there should be ne government-es-
tablished religion in America is a fundamental principle; but
whether that proscribed prayer in our schools is a matter of accept-
ed public debate and commentary. That discrimination based on
race or national origin is unacceptable is a basic tenet of this
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nation; but there certainly is no such agreement on the use of pref-
erential quotas.

I raise these examples not to launch into a substantive debate on
any of these issues, but merely to point out that we should not con-
fuse core, fundamental principles with evolving and debatable ap-
plications of those principles.

In applying this standard, which could lead to automatic rejec-
tion of a hominee, we must be reasonable. We must apply it in a
manner which also protects the basic American interest of free and
open debate on important issues. As the courts, and all Americans,
grappled with new applications of our principles and new doctrines
are created and offered, these evolving decisions are not sacrosanct
and above criticism. In fact, debate and discussion of these new
ideas is not only welcomed, it is essential. This is a stringent stand-
ard, but in my tenure in the Senate, this test has never been used
to disqualify a nominee because no President has ever sent such a
nominee to the Senate. To apply a broader philosophical litmus
test would put a nominee in jeopardy of being labeled “un-Ameri-
can” or “unfit” if he has ever been in a minority position on any
issue.

It has been said that since the President uses philosophy to pick
a nominee, the Senate can use philosophy in evaluating a nominee.
A corollary statement should be just as true. When the President
does not solely use philosophy to choose his nominee, the Senate
should not solely use philosophy to reject that nominee. Historical-
ly, Presidents do consider philosophy when appointing nominees to
the Supreme Court. That is part of our system of government; it is
the manner in which the American people have an opportunity to
influence the Court. But this President was re-elected overwhelm-
ingly when the issue of such appointments was a major, well-dis-
cussed campaign issue.

Because this process is well understood by the American people,
any nominee selected by a President comes to the Senate with a
presumption in his favor. Accordingly, opponents of the nominee
must make the case against him. That is why opponents of Judge
Bork are trying to fit him into some accepted basis for disqualifica-
tion or create a new one to defeat him.

First, Judge Bork’s opponents will try to raise gquestions about
his character and integrity. Failing this, they will assert that he is
disqualified by virtue of his philosophy, by labeling him as an ex-
tremist or “outside the mainstream.” This, in essence, refers to the
purely philosophical test which I have discussed. A review of Judge
Bork’s record indicates that he, indeed, is well within the main-
stream of legal debate and discussion in this country. His record on
appeals is perhaps the best in the country.

However, even if a nominee occasionally dissents from a majority
view, that should not disqualify him. Although Judge Bork has
been in the accepted majority position almost without fail, there is
a grand tradition of legal dissent in this country. As Justice Felix
Frankfurter said, “In this Court, dissents have gradually become
majority opinions.” There certainly is nothing wrong with writing
a dissent at any judicial level if it is called for; in fact, integrity
demands it.
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Opponents of this nominee have also surfaced a new theory of
“balance” on the Court; that somehow there is a mandated immu-
table balance on the Court. This theory has an inherent problem:
When did the Court reach the perfect balance? Was it in the
Warren Court, or the courts which preceded the Warren Court and
which were s0 greatly overturned by the Warren Court?

Further, does anyone really believe that these proponents of a
‘“balance theory” would oppose a liberal nominee solely because he
had been named to replace a conservative Justice? Of course not.
More fundamentally, such a theory presupposes that the Supreme
Court is infallible, when clearly it i3 not. Do we really want to en-
shrine, for all time, every decision the Court makes? History gives
us many examples of the Supreme Court overruling itseli and cor-
recting its own errors. Usually, those who argue “balance” have
certain decisions they do not want reconsidered under any circum-
stances. On the other hand, I believe the Court should be allowed
to correct errors it has made.

Finally, there is one other issue that should be addressed. I be-
lieve, as 1 have stated before, that the full Senate should make the
final determination on all nominations. The confirmation process
should not stop at the committee level. The Constitution requires
the advice and consent of the Senate, not simply the opinion of any
ohe committee. I am pleased that both Chairman Biden and the
distinguished majority leader, among others, have indicated that
tshey agree that this nomination should be dealt with by the full

enate.

Judge Bork, welcome again to the committee, and we look for-
ward to your testimony.

The CHARMAN. Thank you very much, Senator.

Before we begin with Senator Kennedy's opening statement, we
will have a vote in the middle of it. I would appreciate it if we not
adjourn until the statement is made, and then we will adjourn, all
of us at once, and come back afterwards.

Senator Kennedy.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KENNEDY. Good morning, Judge Bork.

From the beginning, America has set the highest standards for
our highest Court. We insist that a nominee should have outstand-
ing ability and integrity. But we also insist on even more: that
those who sit on the Supreme Court must deserve the special title
we reserve for only nine federal judges in the entire country, the
title that sums up in one word the awesome responsibility on their
shoulders—the title of “Justice.”

Historically, America has set this high standard because the Jus-
tices of the Supreme Court have a unique obligation: to serve as
the ultimate guardians of the Constitution, the rule of law, and the
liberty and the quality of every citizen. To fulfill these responsibil-
ities, to earn the title of “Justice,” a person must have special
qualities:

A commitment to individual liberty as the cornerstone of Ameri-
can democracy.
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A dedication to equalitty for all Americans, especially those who
have been denied their full measure of freedom, such as women
and mincrities.

A respect for justice for all whose rights are too readily abused
by powerful institutions, whether by the power of government or
by giant concentrations of power in the private sector.

A Supreme Court Justice must also have respect for the Supreme
Court itself, for our constitutional system of government, and for
the history and heritage by which that system has evolved, includ-
ing the relationship between the federal government and the
States, and between Congress and the President.

Indeed, it has been said that the Supreme Court is the umpire of
the federal system because it has the last word about justice in
America. Above all, therefore, a Supreme Court nominee must pos-
sess the special quality that enables a justice to render justice. This
is the attribute whose presence we describe by the words such as
fairness, impartiality, open-mindedness, and judicial temperament,
and whose absence we call prejudice or bias.

These are the standards by which the Senate must evaluate any
judicial nominee. And by these standards, Rebert Bork falls short
of what Americans demand of a man or woman as a Justice on the
Supreme Court. Time and again, in his public record over more
than a quarter of a century, Robert Bork has shown that he is hos-
tile to the rule of law and the role of the courts in protecting indi-
vidual liberty.

He has harshly opposed—and is publicly itching to overrule—
manl\; of the great decisions of the Supreme Court that seek to ful-
fill the promise of justice for all Americans.

He is instinctively biased against the claims of the average citi-
zen and in favor of concentrations of power, whether that is gov-
ernmental or private.

And in conflicts between the legislative and executive branches
of government, he has repeatedly expressed a clear contempt for
Congress and an unbridled trust in the power of the President.

Mr. Bork has said many extreme things in his comments of a
lifetime in the law. We already have a more extensive record of his
work and writings than perhaps we have had for any other Su-
preme Court nominee in history.

It is easy to conclude from the public record of Mr. Bork’s pub-
lished views that he believes women and blacks are second-class
citizens under the Constitution. He even believes that, in the rela-
tion to the executive, Members of Congress are second-class citi-
zens, yet he is asking the Senate to confirm him.

The strongest case against this nomination is made by the words
of Mr. Bork himself. In an article he wrote in 1963, during the
battle to desegregate 