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NOMINATION OF ROSBERT H. BORK TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

TUESDAY, SEPTEMBER 22, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:15 a.m., in room
SR-325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.
{chairman of the committee) presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Hl;aﬂin, Thurmond, Hatch, Simpson, Grassley, Specter, and Hum-
phrey.

The CHAIRMAN. The hearing will come to order.

Senator Thurmond would like to make a brief statement.

Senator THURMOND. Mr. Chairman, I think you have conducted
the hearings in a very fair manner. [ want to say that yesterday
the hearings, however, lasted about 13 hours, and the witnesses in
favor of Judge Bork did not have an opportunity to testify until
around 4 p.m.

Now, Mr. Chairman, as a matter of fairness to both sides, 1
would propose that we strictly limit the time for witnesses to no
more than 10 minutes; and, further, that we restrict questions from
Senators to 5 minutes per round, with a two-round limit.

Mr. Chairman, there is no way that we can finish these hearings
before October unless we have a time limit and stick to it. Again, I
thank you for your cooperation.

The CHAIRMAN. Let me say to all my colleagues, the point that
Senator Thurmond makes about the length of the hearings, I think
I can attest to more than anyone. I sat here in this chair for, I be-
lieve, 13 hours with one 55-minute break out of this room. I did not
enjoy it any more than the press who had to sit there and cover it
or the witnesses who were there for part of the time. But I have
said at the outset of these hearings that I was going to see to it
that they were conducted fairly.

Now, I want to point out, and I know the Senator from South
Carolina is not suggesting otherwise, to set the record straight. 1
will not estimate it; I am not very good at estimating these days.
The bulk of the time, though, yesterday was conducted, as they
have every right to do, by the minority who I think we will find
asked more rounds—which is their right and I will support it—and
spent more time asking questions by a long shot.

(1263)
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Now, I am delighted if we could reach an agreement on the com-
mittee whereby I do not think we could cut witnesses to 10 min-
utes. I think we will have witnesses try to keep their statements to
15 minutes. It is not the witnesses that have been our problem.
Their opening statements have not been the time-consuming part.
Even when we agreed to 10-minute rounds, my colleagues were
using 15, 20 and 25 minutes. When we agreed to a half hour, they
were using 40 minutes—which made sense because they have not
been questions that have been inappropriate.

But if the committee can agree that we will have for the wit-
nesses, from this witness on, 10-minute rounds and that we would
be bound by that, T am delighted to enforce that. But one thing I
am not going to do is [ am not going to sit here every night until
11 o’clock in an effort to rush this nomination through. If the mi-
nority as well as the majority wishes to ask questions, we are going
to have a civilized schedule. It means we will not have an executive
session on October 1. We will have it on October 7.

There is nothing chiseled in stone and the republic will stand if
it is a week later. But it makes no sense for the witnesses, for my
colleagues, and, very selfishly, for me to agree that for the next 2
weeks T am going to sit in this chair for 13 straight hours in order
to move something along.

If my colleagues have questions and wish to pursue them, then
we will pursue them. Again, I want to point out that the bulk of
the questions, as they should have been and it made sense, came
from the minority side yesterday. I think almost everyone in the
minority took several rounds, and a number of the majority were
not here.

Anyway, with that, why do we not get the first witness on. Let us
agree that we will have the opening statement to be 15 minutes for
this witness and every witness to follow; and we will limit the ques-
tion rounds to 10 minutes, which T am going to enforce, and a
second round of 5 minutes for any Senator, Unless there is a rebel-
lion on the committee at that point, we will proceed for the rest of
the hearing in that fashion.

Is there any objection from the committee?

Senator METZENBAUM. Mr. Chairman, I think that will work out,
but I am not sure that you ought to just lock that in concrete. You
are the chairman of the committee. You have got the ranking
member next to you. There may be some witness that will come
along—I cannot anticipate one at the moment—where somebody
might want to inquire of the witness for more than 10 minutes and
5 minutes. I would prefer to put it within the discretion of you and
the ranking minority member rather than have it inflexible but I
think you are right to limit the rounds to 10 minutes each. I think
that makes sense. But beyond that, I think you ought to have a
little discretion left to yourself.

The CaairMaN. I thank the Senator. The Chair always reserves
that right and will in this case.

What I have not wanted to do is I have not wanted to cut off any
of my colleagues. But we have a little red light up here today, and
in 10 minutes you are going to be cut off.

Senator DEConcCINI. Do I understand that each member of each
panel will have 15 minutes?
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The CHaiRMAN. No. The single witnesses.

Senator DeConciNi. How long will members of the panel have? 1
missed that. I am sorry.

The CHAIRMAN. If they come up in panels, they should be limited
to b minutes like we have always done.

Senator DeCoNcinI. I agree. Thank you.

The CHalEMAN. But individual witnesses up to 15 minutes; mem-
bers of panels 5. And I hope those who come up with a panel, if
they represent more than one organization, they can submit their
statements for the record.

I might point out to my colleagues there is no need to ask every
member of a panel every question. But that is obviously up to your
discretion.

The Senator from Massachusetts.

Senator KENNEDY. I agree with the Senator from Ohio. It seems
to me the nature of the witnesses yesterday necessitated that they
have a full hearing. It seems to me that the witness list today and
what I have seen for the remainder of the week ought to move in a
more timely fashion.

I would agree with the Senator from Ohio that we all try and
make the best efforts to move the hearings; and then if we have to
bind ourselves by some other kind of process later on in the week, ¥
think it would be perhaps more timely to make that proposal.

The CHAIRMAN. Senator Heflin.

Senator HEFLIN. Mr. Chairman, might I suggest that the commit-
tee appoint an official mathematician to figure out the number of
witnesses that we have, make certain assumptions that at least 10
members of the panel will take 10 minutes on each of them and 5
minutes on each of them, and see if we are going to be able to
finish today.

Now, if we are not going to be able to finish at a certain time,
then I think we are going to have to rearrange a time schedule.
But I believe that we could use a little mathematics in this, and I
think we might figure out where we are.

The Crairman. I think it is clear—because I am not going to
stay beyond 6 o’clock today—unless members discipline themselves
ge have no possibility of finishing this witness list today. None.

one.

So I say to the minority that if, in fact, they wish to question,
understand we are adding days; we are not adding anything else. It
is a judgment you all can make.

I say to the majority, understand that if you are going to pursue
additional questions, you are adding time. Again, what we are
about here is a matter of great principle. No Senator, feeling the
issue is important with a particular witness, should nor will they
be cut off.

I am counting on two things: Not only that we can compute and
understand mathematics, but that we can also exercise some judg-
ment here.

I think what has happened here, unlike other nominations, it is
clear that this nomination is hanging in the balance. Therefore, it
is clear that those who are opposed want to take every opportunity
to make the case, and those who are for want to take every oppor-
tunity to rehabilitate. I have never in my time here in 15 years
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seen the minority when ws were in the imnority nor the muinority
when the Republicans were in the minority spend as much time on
this-—and for good reason. There is a lot of question here.

But, again, [ do not want to overstate nor understate it. Let us
just move on and see where we are going. We are not going to go
much beyond 6 o’clock today. We have already wasted about 20
minutes thus far.

Professor Tribe, will you stand to be sworn?

Do you swear that the testimony you are about to give is the
truth, the whole truth, and nothing but the truth, so help you God?

Mr. Triek. I do.

The CHAIRMAN. The Senator from Wyoming.

Senator SiMpsoN. Mr. Chairman, I do hear you clearly. But I
want to say, Mr. Chairman, things can be expedited if you will fur-
nish us the witness list. We have a witness list for today. I think
Ted just said something about seeing the list for the week. If we
could see the list of witnesses, we can be precise in our prepara-
tion. Then we do not have to range around and do a fishing expedi-
tion. We will know who is going to be here for the rest of the week.
We do not care what the order is. Just tell us who is going to show
up, and then we will do our homework. It will help expedite things,
I can promise you that.

The CuHairMAN. My understanding is from the minority, majority
tlzounsel that that has been worked out, that we will get you that
ist.

Senator SiMpsoN. We need it, Mr. Chairman.

The CrHAIRMAN. All right. We have this list. Let us get started.
Turn the clock on. The clock keeper has become one of the most
important people in this operation.

Obviously, Professor, when the red light is on, you are off. That
goes for all my colleagues, too.

I welcome you, and if you would indicate on whose behaif you
are testifying, whether you are representing an organization, in
what capacity you are here, and then your statement. We would
appreciate it very much.

Welcome.
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TESTIMONY OF LAURENCE TRIBE

Mr. TaiBe. Thank vou, Senator. I am here simply on my own
behalf as a professor of constitutional law. I am honored that the
committee invited me to testify on this important nomination.

With the Chair’s permission, I will submit the prepared state-
ment for the record and simply try to summarize my concerns.

The CHalRMAN. Without objection, your entire statement will be
placed in the record as if read.

Mr. TriBE. I have very high regard for Judge Bork's intellect,
and I have no reason to doubt his integrity. But I must say that,
with reluctance, I do have serious reservations about his nomina-
tion as a Justice. I am here to explain why.

I should say at the outset that I do not at all view Judge Bork as
someone who personally favors laws against birth control or neigh-
borhoods limited to white people or policies that discriminate
against women. I do not have that view of the Judge.

I do view him as someone who is principled and whose judicial
principles require him to withdraw the Supreme Court from its his-
toric role of limiting governmental excesses and injustices, like
those and like others that we cannot yet fully imagine.

Now, I should make clear that I would not oppose confirmation
of a Justice simply because he or she does not share my particular
philosophy. I supported confirmation of two Reagan nominees to
the Supreme Court commonly regarded as conservatives—Justices
O’'Connor and Scalia—and I did not testify against the elevation of
William Rehnquist to the position of Chief. But when a nominee’s
publicly expressed judicial philosophy seriously threatens constitu-
tional values that have proven fundamental in our history, a differ-
ent kind of question is posed.

I had no objection to Judge Bork as a nominee to the circuit
court. There, any major failure to follow Supreme Court precedent
would rapidly be corrected by the Supreme Court itself. But as a
Justice, Judge Bork would cast a vote that no higher court could
correct.

It is true that he would have only one vote out of nine, but his
might often be the decisive vote; and even when it is not, his poten-
tial influence on the future develepment of constitutional law and
on the role of the Supreme Court in protecting constitutional rights
would be too great to warrant confirmation if the positions that he
has long crusaded for seriously endanger the traditional role of the
Court as a principal defender of liberty and equality.

Now, one thing seems almost too obvious to say, but I guess it is
worth saying so that the degree of consensus in this room and in
this country is not obscured by the sometimes heated differences
that exist. I think it is plain that, if Robert Bork had come into
this room and had affirmed under oath about half a dozen of the
positions that are suggested to many people by what he has said
and written publicly, he could not be confirmed. To be specific, I do
not think there is much doubt that his confirmation would be quite
implausible.

If the Senate were convinced that, as a Supreme Court Justice,
Judge Bork would vote to uphold laws telling people whether or
net they may have children, to uphold the kinds of sex discrimina-
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tion that the Supreme Court has struck down over the past 15
years, to uphold censorship of art and literature simply because it
is not related to politics—I think it is clear that confirmation
would not follow if those views, inferred from his writings, were
the views that he presented to this committee.

The reasons that these hearings present a difficult issue is that it
is not clear—and I am the first to admit it—not clear that Judge
Bork would actually do any of those things. It is true that Judge
Bork has strongly suggested, even after going onto the circuit
court, that most of the constitutional law developed since World
War Il is illegitimate and should be reconsidered. And yet, in fair-
ness, in appearing before this committee, he left doubt about just
what he would do.

Because of that doubt, many people whoe would otherwise find
themselves opposing his confirmation are drawn to support him be-
cause he is so obviously capable and has performed at so high a
level at the various posts that he has held.

I think that such supporters would not want to discourage pro-
vocative, daring thinkers, and they reason that the world today
contains few realistic threats of the kind that Judge Bork might
theoretically uphold. But a seat on the Supreme Court is a lifetime
position. None of us in this room has the gift of prophecy, and so I
think we must be cautious when we deal with the Constitution’s
safeguards against governmental abuse.

It is for that reason that I believe the Constitution counsels Sen-
ators to view with some skepticism any apparent shift in a nomi-
nee’s previously stated belief once that nominee has been selected
by the President. However sincerely a nominee reformulates his
position, troublesome issues are raised if the reformulation is
viewed as a commitment to the Senate. So any new formulation, 1
think, must be analyzed closely and tested with rigor to make sure
that it reliably lays to rest the concerns that would otherwise have
led a Senator to withhold confirmation.

I would like to focus on the areas in which I think there have
been, to a greater or lesser degree, shifts in position. Perhaps the
least of those shifts has occurred with respect to basic liberty. A lot
of attention is focused on Judge Bork’s quite scornful dismissal of
the Supreme Court’s long line of decisions from the 1920’s to the
present upholding the rights of individuals and families to decide
for themselves basic matters of marriage, childbearing and chil-
drearing. It is not news to this committee that Judge Bork’s writ-
ings and speeches up through last year treat those rulings as inde-
fensible because they do not derive closely enough from specific
provisions of the Constitution.

Judge Bork has basically said that nothing in the Constitution
authorizes judges to treat a married couple’s intimacies in the bed-
room any differently from a business enterprise’s economic deci-
sions in the boardroom. Now, understandably, the notion that
Jjudges cannot draw that line has led some to be fearful. And in re-
sponse, Judge Bork tells this committee that he will listen to new
arguments designed to show that some of these rights—rights, per-
haps, to things like birth control, maybe even abortion—may be de-
rived, he suggests, by a method that he would find satisfactory
from the Constitution’s specific text and history.
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I would not count on it. I would certainly count on his listening.
But how plausible is it that, after all these years, someone will un-
cover a new constitutional argument in those fundamental areas?
And, anyway, even if some such effort could succeed with respect
to one right or another, the real problem with Judge Bork’s philos-
ophy would remain. That problem is very simple: He reads the
entire Constitution as though the people who wrote and ratified it
gave up to government all of the fundamental rights that they
fought a revolution to win unless a specific reservation of rights ap-
pears in the text,

I read the ninth amendment to the Constitution to say the oppo-
site. It says “the enumeration in the Constitution, of certain rights,
shall1 ngt be construed to deny or disparage others retained by the
people.

Now, in a 1984 speech, Judge Bork expressed uncertainty about
what those words mean. He said that a judge might be compelled
simply to ignore the amendment—and I use his words exactly—as
if it were “nothing more than a water blot on the document.”

But it is more than a water blot. Even apart from the ninth
amendment, we have in this country—and I am proud that we
have—a 200-year-old tradition establishing that people retain cer-
tain unspecified fundamental rights that courts are supposed to
discern and to defend. Chief Justice Marshall said it as early as
1810. It has been repeated by all of the great Justices in our histo-

ry.

Chief Justice Burger said it in 1980. Justice O’Connor said it in a
uf{lanimous decision upholding a prisoner’s right to marry in June
of 1987,

Indeed, not one of the 105 past and present Justices of the Su-
preme Court has ever taken a view at odds with this basic axiom of
our Constitution. If he is confirmed as the 106th Justice, Judge
Bork would be the first to read “liberty” as though it were ex-
hausted by the rights that the majority expressly conceded to indi-
vidaals in the Bill of Rights. He would be the first to reject an
evolving concept of liberty and to replace it with a fixed set of lib-
erties protected at best from an evolving set of threats.

It seems to me that in an age of biomedical and technological
revolution, this frozen concept of liberty is dangerous.

Now, with respect to the crucial area of equality, Judge Bork's
latest reformulation has to leave everyone up in the air. The threat
is clear. In speeches right up through this June, Judge Bork indi-
cated that the equal protection clause should have been kept to
things like race and ethnicity. That leaves out such vital matters
as sex, poverty, illegitimacy and handicap.

Again, people were worried. And so, testifying before this com-
mittee, Judge Bork offered to close those enormous gaps when he
said that, as a Justice, he would strike down all “unreasonable”
legislative classifications.

My word. Unreasonable!

In 1873, the Supreme Court saw nothing “unreasonable”, and it
said so, about excluding women from the legal profession. In 1896,
the Supreme Court saw nothing “unreasonable’” about racial segre-
gation. In 1924, the Court saw a ‘‘reasonable classification” in the
decision of New York State to keep women from working in restau-
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rants late at night. In 1961, all nine Justices thought it was “rea-
sonal;lle” to excuse all women from jury service unless they volun-
teered.

Every law student learns that only the Supreme Court’s develop-
ment of much more closely structured forms of scrutiny of laws
based on sex and race has led us predictably toward equality.

Of course, when it comes to the poor, the “reasonable basis” test
leaves them out completely. I think that is why Judge Bork still
says that it was ckay to have a poll tax-—not that he favors a poll
tax, but that the Court was wrong to strike it down because it was
just a little poll tax.

That is why he seemed unaffected when he was told that birth
control clinics in Connecticut were closed for two decades because
of the law that the Court struck down in 1965, in a decision that
Judge Bork says was wholly unprincipled. Justice White concurred
in that decision because of the birth control law’s impact on the
disadvantaged citizens of Connecticut. But there was nothing “un-
reasonable”, ¢ne could say, about forbidding the rich and the poor
alike to use free birth contrel clinics.

It is clear that when the Supreme Court has struck down sex dis-
crimination in medical education and in other areas, it has done so
only by applying a more rigorous standard. Justice Stevens him-
self, whom Judge Bork invokes for this new, fluid, open-ended, un-
predictable test, was very explicit in joining Justice O'Connor’s
opinion saying that we need heightened scrutiny in the case involv-
ing discrimination in medical education.

If you want to know how Judge Bork is likely to use that notion
of reasonableness—which I think none of us can guess for sure—I
simply point out to you that this summer he said that the Supreme
Court trivialized the Constitution when it struck down a law set-
ting a different drinking age for men and women. The 1976 deci-
sion striking down that law was joined by Justice Powell; it was
joined by Justice Stevens; it was joined by Justice Stewart; and
Judge Bork says that it trivialized the Constitution.

It seems to me that the “reasonable classification” test is a re-
quest for a blank check. Women and other vulnerable groups are
asked to gamble. Not to gamble on whether Judge Bork is a sexist;
I do not believe for a minute that he is. But to gamble on his per-
sonal notion of what is “reasonable” according to his sense of com-
munity standards.

Now, with respect to freedom of speech, I think Judge Bork’s
shifts of position are even more problematic. It was pretty clear for
many years that he took an extraordinarily narrow view of speech.
It was only political speech that was protected, and advecating civil
disobedience could land one in jail. More recently, he said that per-
haps literature should be included as well and perhaps some civil
discbedience should be protected. But in colloquies with Senators
Leahy and Specter, what emerged was that Judge Bork disagrees
with where the Court has been in this area, but says he is willing
to accept it.

We are left with a nearly total cloud. What does it mean to
accept a doctrine that one says was fundamentally wrong?

The CHAIRMAN. Would you sum up, please?

Mr. TriBe. I would be glad to, Senator.
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With respect to executive power as well, I think that Judge
Bork’s new positions really do not solve the fundamental problem.
And, as far as respect for precedent is concerned, I think we have
heard Judge Bork say that pernicious decisions ought to be over-
ruled if they were misguided unless settled expectations are unduly
upset. But who is to say when Judge Bork would find those expec-
tations unsettled?

I thirk the questions raised are not answered by the new posi-
tions formulated.

I would be happy to answer the committee’s questions.

[The statement of Mr. Tribe follows:]



1272

TESTIMONY OF LAURENCE H. TRIBE
BEFORE THE SENATE JUDICIARY COMMITTEE
ON THE NOMINATION OF ROBERT H. BORK
TO BE AN ASSOCIATE JUSTICE
OF THE UNITED STATES SUPREME COURT

September 22, 1987

My name is Laurence Tribe, I am the Tyler Professor of
Constitutional Law at Harvard Law School. I have been on the
Harvard Law fFfaculty since completing a clerkship with Justice
Potter Stewart in 1968. I have freguently served as an expert
witness and as a consultant on constitutional matters in Congress
and have argued many cases in the United States Supreme Court.
Among my puklications is a 1978 treatise entitled American
Constitutional Law. In 1930, I was elected a Fellow of the
American Bcademy of Arts and Sciences and that treatise received
the Order of the Coif Award for distinguished legal scheclarship.
A second edition of that treatise, examining the evclution of
constitutional 1law and constitutional commentary from 1787
through mid-1987, is now in press and will be published this
December., Completing that 1,750 page work required me to conduct
& comprehensive study of the constituticnal views and judicial
philosophy of wvirtually all who have served as Supreme Court
Justices throughout our histery, and of the major constitutional

scholars of the past century.

I am honored to appear at the Committee’s invitaticn ta
testify on the nomination of Rcbert H. Bork as an Associate
Justice of the Supreme Court. I have high regard for Judge
Bork‘s intellect and have ho reason to doubt his character. I

nonetheless have grave reservations about his nominaticn as a

Justice. I am here to explain the grounds for those
reservations.
INTRODUCTION

I should say at the outset that I supported the confirmation
of two Reagan nominees teo the Supreme Court commonly regarded as

“conservative” -- Sandra Day O’Connor and Antonin Scalia. And I
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did not testify against the elevat:on of William H. Rahnqulst to

the pasition of Chief Justice.

Although some have argued thet the Senate should show no
deference whatever to the Preside t’s selection of nominees to
the Supreme Court, my view is otherwise. I would not oppose
Senate confirmation of a Justice imply because he or she does
not share my constitutional philosophy, or the philosophy of a
majority of the Senate. But when a nominee’s publicly expressed
judicial philosophy seriously thxeateﬁs constitutlonal values
that have proven fundamental in aAmerican history, a different

kind of question is posed.

That gquestion is not answered by noting that the President
has a right to select a nominee whose philosophy matches his own,
or by observing that the nomine: selected has already been
confirmed to serve as a judge on a lower federal court. Indeed,
I was pleased to see Robert Bork appointed to the United States
court of Appeals for the D.C. Circuit, where any serious failure
to follow Supreme Court precedent would rapidly be corrected by
the Supreme Court itself. But Judge Bork’s proposed elevation to
the Supreme Court presents significantly different issues, for
there his judgments would be final and not subject to correction

by any higher court.

The judicial philoeophy Judge Bork has espoused for two
decades thus becomes crucial and cannot be disregarded simply
because his performance as a circuit court <judge, with the
Supreme Court sitting above him, has been more moderate than his
publicly stated views suggest his performance as a Supreme Court

Justice might be.
BURDEN OF PRCCF

hlthough a Justice Bork would be only one Justice out of
nine, his potential influence on the future development of
constitutional law, and on the rcle of the Supreme Court in
protecting constitutional rights, is simply too great to warrant

confirmation if the positions he has long championed, however
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recast in recent weeks and days, pose serious risks to the
traditional role of the Court as defender of liberty and
equality. It is crucial to remember that Judge Bork is not on
trial before the Senate; at stake is not simply his future but
the Constitution’s future. Thus the Senate’s advice and consent
function counsels placing the burder of proof on these who urge
confirmation. Theirs should be the burden of dispellirg the
cansiderable doubts this nomipation has raised, both before the

nominee testified and in light of his testimony.

FORMUTATING THE ISSUE

The problems posed by Judge Bork‘s judicial philosophy
cannot be understood by focusing on his most general and abstract
statements about his views. In his closing remarks to this
Committee on September 1%, he described himself as ”a jurist who
believes his role is to interpret the law and not to make it* -=-
to construe and enforce the Constitution rather than to decide
cases in accerd with “some perscnal political agenda of [his]
own,” or ta shape results in accord with ”a desire to set a
social agenda for the nation.” I am in Full agreement with that
statement of how a Jjudge should act. The difficulty lies
entirely in Judge Bork’s views of what the Constitution, regarded
as law, means and how the Supreme Court should go about

discerning that meaning and enforcing it.

Similarly, the gquestion before this Committee cannot be cast
in terms of such notions as *judicial restraint” vs. “#judicial
activism.” As Judge Bork has said on several occcasions, *there
is nothing wrong with judges being active in the defense of real
constitutional principles.” The question is: what does Judge

Bork understand those ”real constitutional principles” to be?

CONFIRMATION CONVERSION?

There is a preliminary matter that cannot be avoided. As
mahy have noted, the views long associated with Judge Bork =- the
views he has stated eloguently and often, in scornful
denunciations of a *large proportion of the moat significant

constitutional decisions of the past three decades” (as Judge
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Bork said in 1982) =-- have been toned down, and sometimes
repudiated, in interviews granted by the judge subsequent to his
nominaticon and in his testimeny here last week. The point is not
that some of Professor Bork’s academic writings or speeches were
provocative, or that his positions changed from time to time:
academics are expected both to provoke, and to evolve. The point
is, rather, that positions Judge Bork has consistently taken over
a long period, lasting well beyond his becoming a federal judge,
seem to have shifted in the brief time since his nomination.
some c¢f Judge Bork’s most wvocal conservative supporters in
particular have been gquite merciless in assessing this so-called
“econfirmation conversion.” Bruce Fein of the Heritage
Foundation, for example, was quected on September 20 as saying
that Judge Bork’s “ambition perhaps exceeds his intellectual
devotion.” I would not be so presumptuous as to cast aspersions
on Judge Bork’s motives., Rather, I would take the judge at his
word when he said, in his closing remarks on September 19, that
he takes the oath he swore before this Committee *as a very

serious and affirmative thing.~”

But, even on the most charitable view, the noteworthy shifts
in Judge Bork’s positions subsequent to his nominatien cannot
escape attention; each Senator must decide for himself what to
make of those shifts. In my view, what really matters is that
the legal and intellectual cables Judge Bork has constructed to
lift himself out of the apparent holes dug by his earlier public
statements are not strong enough to hold. <Closely examined, both
on their own terms and in terms of the problems 1likely to
confront the Supreme Court over the next two decades, the lines

laid down by Judge Bork would unravel, leaving in place the

underlying views that he has never repudiated.

I therefore turn to the ways in which Judge Bork has sought
to scften his past positions so as to reassure those concerned
with the hard lines he appeared tc have adopted in the past. My
conclusion is that the newly formulated positions cannct
withstand analysis, and‘that the concerns suggested by what Judge

Bork consistently said and repeatedly wrote before his nomination

87-891 0 -89 - 3
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cannot properly be laid to rest by his testimony of last week.

There are five areas in which Judge BorkX‘’s views might ~
appear to have shifted: (1) 1liberty, (2) equality, (3} free
speech, (4) executive power, and (5) the binding force of

precedent. I address each in turn.

I.

DOES THE CONSTITUTION REALLY PROTECT ONLY THOSE
RIGHTS AND FREEDOMS THAT ARE SPECIFICALLY MENTIONED?

Judge Bork‘'s position seems to have changed least of all
with respect toc the Supreme Court’s long line of cases protecting
personal liberties, rights and freedoms, many centering on family
privacy, that are not specifically mentioned in the Constitution

== the so~called ”"unenumerated rights.”*

Although Judge Bork recognized, in a discussiof with Senator
Spectar on September 1%, that these cases rTeflect "a very
powarful arguwent from a very strong tradition,” and although
Judge Bork has suggested in his testimony that there might be
alternative ways of reaching the same results in a few of thesa
cases, Judge Bork emphatically repeated to this Committese his
fundamental belief that he cannot properly read the Constitution
ag recognizing an Individual right unless he can find that right
specifically pointed out in a particular provision of the
document., Judge Bork has often said, in public speeches and in
writings both predating his appointment as a judge and while he
has been on the bench, that the Supreme Court’s entire lime of
cases establishing the contrary conclusion is therefore
*indefensible,” 7intellectually ampty,” and even
#unconstitutional,” Mecause in his view they do not flow clearly
and directly enough from specific provisions of the

Constitution.

Judge Bork still believes that the Supreme Court was gravely
wrong in these cases to define a sphere of liberty protecting
certain aspects of perscnal privacy -- including the right of
married couples to use contraceptives, the right of parents to

make decislons about how to brimg up their children, and the
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like. Even on matters as simple as compulsory sterilizatien by
government, Judge Bork says that the decision in Skinner wv.
Oklahoma, 316 U.S, 535 (1942), which he has attacked in the
harshest terms, cculd be defended (if at all) only by proof that
racism was implicit in the selection of crimes that, in the
state’s view, warranted sterilization. It seems that, to Judge
Bork, a racially neutral decision by government to decide who may
hAQe children, and how many, would confront no constitutional

obstacle.

In his testimony, Judge Bork has repeatedly refused to treat
these decisions as establishing a body of settled law -- in sharp
contrast te what he testified about the law of the Commerce
Clause and the law of the First Amendment, as T indicate below.
He has thus reaffirmed here his firmly held wview that there
exists no constitutionally permissible way to distinguish a
private sphere of liberty concerning intimate family and sexual
matters from such matters as the decision of a company to pollute
the envirconment, or the conduct of businessmen who engage in
price-fixing in a private hotel room. To Judge Bork, the idea of
a right of personal privacy is “undefined” and “free-floating.®
Thus, he said in a speech at Catholic University on March 31,
1982, that in *not one” of the privacy cases *could the result
have been reached by interpretation of the Constituticn.” 1In
defending the reasconableness of this view, both Judge Bork and
some of his supporters have relied on the fact that several
esteemed jurists agreed with his view as to particular cases,
such as Justices Black and Stewart in the case of Griswsld .
Connecticut, 381 U.S. 479 (1965), recognizing the right of
married persons %to obtain and use contraceptives. But by 1973,
even Justice Stewart had concurred in the Supreme Court'’s
decision in Roe v. Wade, 410 U.S. 113, 168 (1973), saying that he
regarded as settled law the body of decisions, including
Griswold, marking ocut a special sphere of personal privacy in
family and sexual matters. As revealed by Turner v. Safley, 107
5.Ct. 2254 {1987), a case handed down this June, in which the

Court unanimously struck down a ban on marriage by prison
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inmates, no current Justice disputes that the protection of
subgtantive *liberty” in the Constitution encompasses at least
some rfundamental personal matters. There, Justice ©‘Connor, in
an oplinion joined by every Justice (including Chief Justice
Rehnquist and Justice Scalia), noted "that the decision teo marry

is a fundamental right” even for prisoners. 107 §.Ct. at 2265.

Whatever the proper results of specific cases testing the
lirits of personal freedom, Judge Bork’s is a uniquely narrow and
constricted view of ”liberty” and of the Supreme Court’s place in
protecting it, It sets Judge Bork apart from the entire
200-year-old tradition of thought about rights that underlies the
Rmerican Constitution. And it suggests an incapacity to address
in any meaningful way a whole spectrum of cases that we can
expect will be vital in our national life during the next quarter

century.

The problem with Judge Bork’s extraordinary philosophy of
liberty ¢yoes Ffar beycnd his refusal to respect the long line of
Supreme Court decisions protecting personal privacy. This
refusal is only part of a radical view of the meaning of the
Constitutlon iltself. As Judge Bork understands the Constitution,
the Pramers and the People of the United States who ratified that
document two hundred years age surrendered to government 4ll of
the fundamental, natural rights they regarded themnselves as
possessing -- thé rights that the Revolutionary War had bheen
fought to preserve -- with the sole exception of whatever
specific rights were to be mentioned in a Bill of Rights which
had heen promised but had noé yet been written. Judge Bork
suggests that one provision of the Bill of Rights, the Ninth
Amendment, might have preserved cextain other rights that were
spucifically mentioned in the constitutions of the thirteen
states, although he te;tified that he is unsure of even that
much, and he suggested, as recently as 1984 in a speech at the
University of Sowthern cCalifornia, that uncertainty about the
meaning of the Ninth Amendment may require that a judge simply
#ignore the provision” and “treat it as non-existent,” as though

it were "nothing more than a water blot on the document.”
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Despite Judge Bork’s espousal of a theory of "original
intent,” no understanding of the Constitution could be further
from the clear purpose of those who wrote and ratified the
Constitution and its first ten amendments. The principal aim of
the original Constitution -- and the inpetus for the insistence,
as a condition of ratification, upon a Bill of Rights to preserve
natural rights that had Lbeen recognized for centuries -- was to
create a national government that, although sufficiently powerful
to bind together states of great diversity, would not threaten
the individual liberty that the people retained and did not cede
to any level of government. The broad purposes of this plan are
clear from the wording of the Fifth Amendment’s protection of
7liberty® and the Ninth Amendment’s explicit mandate that *[t]he
enumeration in the Constitution, of certain rights, shall not be
construed to deny or disparage others retained by the people.”
So too, the major purpose of the Fourteenth Amendment -- again
wicth its specific protection of "liberty” -- was to impose
gimilar restraints, in the aftermath of the Civil War, on the
power of the states to infringe on the fundamental rights of any

person.

From the very beginning of our Republic, the Suprems Court
has consistently and unanimously recognized that, in adopting the
Constitution, the peocple of the United States did not place the
bulk of their hard-won liberty in the hands of government, save
only for those rights specifically mentioned in the Bill of
Rights or elsewhere in the document. In the great case cof

Fletcher v. Peck, 10 U.s. (6 Cranch.) 87, 135, 139 (1s810),

Chief Justice Marshall barred a state’s revocation of a series of
land grants by relying in part on ”general principles which are
common t¢ our free institutions,” noting that the "nature of
society and government [may limit the] legislative power.” Five

years later Justice Story, writing for the Court in Terret v,

Taylor, 13 U.S. (9 Cranch.) 43 (1815), struck down a state’s
attempt to divest a church of its property -- leng before the

Fourteenth Amendment prohibited such confiscation -- simply by
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declaring that the statute vioclated *"principles of natural
justice” and the *fundamental laws of every frea government,” as

well as the ”spirit and letter” of the Constitution.

Putting to rest the notion that the Fourteenth Amendment’s
command that “[n]o State shall deprive any person of life,
liberty, or property, without due process of law” spoke eonly to
the fairness of legal procedures, the Court made clear in Hurtado
v. California, 110 U.5. 516, 532, 535 (1884), that the concept of
limited government embedded in the Constitution "guaranteefs] not
particular forms of procedure, but the very substance of
individual rights to life, liberty, and property,” protecting
~those fundamental prinéiples of likerty and justice which lie at

the base of all our civil and political institutions . . . .”

The same principle was recognized by Justice Holmes in 1%05,
who understood +that the protection of *liberty™ in the
constitution bars government from infringing on *fundamental
principles as they have been understood by the traditions of our

people and our law.” TLochner v. New York, 198 U.S. 45, 76

(1905) (dissenting opinion). It was reaffirmed by Justice
Cardozo, who said that the mission of defining the content of the
Fourteenth Amendment depended on the search for "principle[s] of
justice so rooted in the tradition and conscience of our people
as to be ranked as fundamental,? and thus #“implicit in the

concept of ordered liberty . . . .” Palko v. cConnecticut, 302

U.S. 319, 325 (1937) (writing for all but Justice Butler). This
principle was expressed most eloguently by Justice Harlan in his
dissenting opinfon in Poe v. Uliman, 367 U.S. 497, 543 (1961}.
He observed that

7the full scope of the liberty guaranteed by the Due
Process clause cannot be found in or limited by the
precise terms of the specific guarantees elsewhere
provided in the Constitution. This ’liberty’ is-not a
series of isolated points pricked ocut in terms of the
taking of property; the freedom of speech, press, and
religion; the right to keep and bear arms; the freedom
from unreasonable searches and seizures; and seo on. It
is a rational contimuum which, broadly speaking,
includes a freedom from all substantial arbitrary
impositions and purposeless restraints, . . . and which
also recognizes, . . . that certain interests require
particularly careful scrutiny of the state needs
asserted to justify their infringement.”
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Justices in the modern era as well have had no trouble
understanding that the rights of the people are not, and cannot
properly be, limited to those specifically mentioned in the
Constitution or directly inferable from those expressly listed.
In his 1980 opinion upholding the right of the public to attend
criminal trials, Chief Justice Burger refuted the argument that
such a right could not exist because it was “nowhere spell(ed]
out” -- in part by peinting to the Minth Amendment, which he
recognized had been included by draftsmen who “were concerned
that some important rights might be thought disparaged because

not specifically guaranteed.” Richmond Newspapers v. Virginia,

448 U.S5. 555, 579 & n.15 (1980) (plurality opinion of Burger,
¢.J.). The Chief Justice noted that rights such as “the rights of
association and of privacy, . . . as well as the right to travel,
appear nowhere in the Constitution,* but that “these important
but unarticulated rights have nonetheless been found to share
constitutional protection in common with explicit guarantees.”

448 U.S. at 57%-80.

Indeed, a careful review of the Supreme Court’s precedents
Supreme Court has ever taken a view as consistently radical as
Judge Bork’s on the concept of *liberty” -- or the lack of it —-

underlying the Constitution.

The unigquely narrow character of Judge Bork’s view of
likerty is highlighted by his response to Senator Specter’s
fuestion regarding the 1954 decision requiring the desegregation

of schools in Washingten, D.C., Bolling v. Sharpe, 347 U.S. 457

(1954). 1In that case, by a unanimous vote, in an opinion joined
even by Justice Black -- whe had the least patience for general
netiens of liberty ~-- the Supreme Court held that segregation by
law in public scheols of the District deprived schoclchildren of
their “liberty” under the Fifth Amendment, on the ground that the
term *liberty” cannot be “confined to mere freedom from bodily
restraint” but *extends to the full range of conduct which the
individual is free to pursue,” and that segregation by law limits

this liberty in a substantively arbitrary way, 347 U.3. at



1282

499-500. Yet Judge Bork, in responding to Senator Specter’s
question, conceded that, under his "original intent* theory of
the Fifth Amendment’s liberty clause, there would have been neo
basis for striking down such desegregation. After all, the Fifth
Amendment was ratified in 1791 -- roughly three-gquarters of a
century before the end of the Civil War, and long bhefore any ban
on race discrimination was enacted as constitutional law.

Judge Bork did suggest that the same result as that reached
by the Belling Court could perhaps be reached by relying on the
First Amendment and the freedom of association it implies. But
that suggestion is hard to take very seriously. ©Only pelitical
associatlion has ever heen protected under the First Amendment,
and expanding this freedom to association among schoolchildren
(whose parents decide which schoel they are to attend) would be
strikingly incompatible with Judge Bork’s own views of the First
Amendment, which he regards as protecting speech (perhaps
including art and literature, in the latest formulation of his
views) only because of its relationship to politics. Horeover,
Herbert Wechsler‘’s seminal article on neutral principles, to
which Judge Bork traces much of his jurisprudence, consisted
largely of a demonstration that a freedom of association argument

would net suffice to justify the desegregation decisions.

Indeed, Professor Wechsler was recently quoted by Anthony
Lewis (New York Times, Sept. &, 1987) as commenting that:

"We have been fortunate . . . to have a last-ditch
defense of autonoemy and freedom in the Supreme Court.
In all the things Judge Bork has written I've nhever
seen any recognition on his part that the open-ended
language of the 1ld4th Anmendment was not simply a way of
describing the admission of Hegroes to the peolity but
was understood to be a broad reference to freedoms. I
think that means it is legitimate for judges, within
thelr realm of duty, to articulate untouchable areas of
autonomy or freedom.”

The point is not that Congress might resegregate schools in
the District of Columbia, or that Judge Bork would permit it to

do so by overruling Belling v. Sharpe. I have no such fear. The

point, rather, is that Judge Bork’s view of the case illustrates
how severely restricted his theory of 1liberty is. That view

bodes 111 for how he might resolve a wide array of cases we
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canhot yet anticipate. Judge Bork’s rejection of the Supreme

Court’s historic role in articulating an evolving concept of

"liberty” protected by the Constitution -- not simply protecting
a fixed set of “liberties” frowm an evolving set of threats -- has
great practical significance in an era when government
bureaucracies may be tempted to dictate the deployment of medical
technology so as to control choices about the very young and the
very old, the infirm and the disabled -~ threatening te usurp the
most intimate family deg¢isions in these areas and to control who
may have children, which children may be brought into the world,
and which must be discarded before they come to term. Without
the last line of defense defined by the established tradition
that the protection of the Constitution extends beyond those
rights specifically mentioned in the text, the chilling spectre
presented by these and cother issues in our increasingly complex
world must be of abiding concern.

II.

WHOM DOES "EQUAL PROTECTION OF THE LAWS“ PROTECT
AND HOW STRONGLY?

While reaffirming his basic position that the citizen
possesses only those liberties specifically c¢eded by the
majerity, Judge Bork seems to have retreated during these
hearings from the similarly narrow position he had long taken
with respect to the meaning of equality under the law. Thus,
Judga Bork said as recently as June 10, 1987, that he thinks “the
agqual protection clause probably should have been kept to things
like race and ethnicity.” Because those were the concrete
concerns that led to the Fourteenth Amendment, Judge Berk’s
theory of original intent inevitably led him to attack the
extension of eguality to women and other vulnerable groups. Thus
his 1971 statement that the Supreme Court ~”should refer the
rights of weomen . . . to the political process” was no mere
academic¢ speculation; it expressed a view that he continued to
state, with great emphasis, long after becoming a federal judge.
Senator DeConcini and other members of the Committee thus had
every reason to express. surprise when Judge Bork testified that

he would extend the Fourteenth Amendment to all persons, with
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results supposedly as favorable te women as the Burger Court

reached from 1971 to 19864,

As Judge Bork explained his new position on September 1¢ --
a position he would apply identically to race discrimination
cases, sex discrimination cases, and casee of alleged
discrimination against corporate enterprises -- it is simply
thias: *{T]lhe equal protection clause . . . means what the words
gay: all persons are protected against unreasonable legislative
classifications.” Hith all respect, that formulation
accomplishes absolutely nothing. Judge Bork attacks the Supreme
Court’s privacy doctrine as ~capable of heing s&pplied in unknown
ways in the future, in unprincipled ways.~ (Testimony, Sept.
15, p. 132.)3 That 1is =urely true of the “unrsasonable
classificatjions” doctrine, which Judge Bork would apply alike to

mettars of race, sex, and economics.

When the Supreme Court uphaeld racial segregation by law in
railway accommodations, it djid =0 on the ground that the
louislana legislature, #[iln datermining the quastion of
reasonableness,” was "at liberty tg act with reference to the . .
. customs and traditions of the paople, and with a view to the
promotion of their comfort, and the preservation of the public
peace and good oxrder. Gauged by this standard,” the Court wrotae

in Plessy v. Fergquson, 163 U.S5. 537, 550-51 (1896), “we cannot

say that a law which . . . requires the separation of the two
racas in public convefances isa unreasonabhle.® The fact that
Judge Bork believes Plesey was wrongly decided is beside the
point: the Plessy decision shows how easily any judge can use the

amorphous, unstructured concept of *reasonablansss® to uphold any

law,

It is precisely on the basis of the "reasonablenaess” concept
that the Supreme Court, prior to the 1970s, upheld one instance
of sex discrimination after another; all seemed “reasocnable” to
the Justices, applying their sense of the community’s
then-currant standards. Ir 1873, tha Supreme Court thought it

eminently reasonable to exclude women from the practice of law.
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Bradwell v. Tllinois, 83 U.S. 130 (1873). See 83 U.S5. at 140-42

{Bradley, J. concurring). In 1924, the S$Supreme Court found no
Tfunreasonable . . . classification” in a law that excludes women,
*considering their more delicate organism,” from late-evenhing

restaurant employment. Radice v. New York, 264 U.S. 293, 294,

296 {1%924). 1In 1961, the Court =-=- without a single dissent --
found a state’s exemption of women from jury service (unless they
volunteer) to be based on a “reasonable classification” in light

of how, "[d]espite [their] enlightened emancipation,” women are

#gtill . . . the center of home and family life.* Hoyt .
Florida, 368 U.5. 57, 61=-62 (1961). Every student of the

Constitution knows, and Judge Bork is surely aware, that only
heightened judicial scrutiny ==- at an intermediate 1level for
matters of gender, and at the strictest level for matters of race
-- resulted in a consistent and predictable shift toward equality

in the vital areas of race and, more recently, sex.

Justice Stevens, whose jurisprudence Judge Bork invoked for
the supposedly ¥“new® methodology he would favor, has in fact
joined numerous opinions clearly establishing heightened judicial
scrutiny in cases of alleged sex discrimination, requiring that
any legal discrimination between men and women be closely
*tailored +to further an important governmental interest,”

Kirchberg v. Feenstra, 450 U.S. 455, 460 (1980), and not simply

that it be *reasonable.” In HMississippl University for Women v,

Hogan, 458 U.S. 718, 724-25 (1982), a decision striking down
gender discrimination in medical schools, Justice Stevens agreed
with Justice 0OfConnor, writing for the majority of the Court,
that significantly heightened scrutiny is wvital in all gender

cases.

Moreover, when Justice Stevens has suggested replacing the
Court’s multi-tiered analysis with a method based on a
reformulated *rational-basis” test, he has carefully explained
that he would conduct the inguiry about rationality not in terms
of a judge’s sense of the majority’s current standards, which
Judge Bork advecated in his testimony, but in terms of how an

#impartial lawmaker,” or *“a member of [(the] class of persons”
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disadvantaged by the challenged law, would assess its

rationality. See Cleburne v. Cleburne Living Center, Inc., 473

0.5, 432, 454 (1985) (Stevens, J., Jjolned by Burger, ¢C.ZJ.,

concurring) .

Nothing about this method resembles the open-ended,
free~floating, essentially lawless "reasonableness” test
fashioned by Judge Bork during these hearings. And nothing abhout
aither method can be explained in terms of the text of the
document or the “original intent” of the Framers or ratifiers of
the Fourteenth Amendment, from which Judge Bork would derive his

warrant as an enforcer of the Constitution.

Apart from its sad consequences for gender cases, the fact
that Judge Bork would employ this *reasonableness” test, in place
of the strictest level of judicial scrutiny that has marked the
Supreme Court’s approach to race discrimination cases since the
1940s, should be a source of particular concern. Not only did
the “reasonableness” test underlie the infamous
separate-but-equal holding in Plessy that Judge Bork agrees was
wrong, but such a test, if taken serlously, could require
overturning a number of landmark rulings that Judge Bork has
criticized -- most notably, the decision in Shelley v. Kraemer,
334 UY.5. 1 (1948}, holding that a state court viclates the Equal
Protection ¢lause of the Fourteenth Amendment if it enforces a
racially restrictive covenant preventing a willing white seller

from concluding a transaction with a willing black buyer.

Judge Bork noted in his testimony that other scholars share
his critique of the Shelley opinion. He quoted pages 1156-57 of
my 1978 treatise to the effect that the opinion did not
adequately explain the Court‘’s result. (Testimony, September 15,
p. 127.) What Judge Bork omitted to quote was the explanation I
offered, there and at page 1170 =~ namely, that a state’s
decision to enforce racially discriminatory contracts, while it
falls to enforce other contracts deemed te be against pubklic
policy, cannost withstand the strict scrutiny suitable in race
cases. Contrary to Judge Bork'’s assertion that the Shelley

precedent ”has never been applied again* (Testimony, September
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15, p. 127), it has in fact been applied =~ in many later
decisions, including ane by then-Justice Rehnquist writing for a

Court unanimous on thls issue, in Moose Lodge v, Irvis, 407 U.5.

163, 171, 179 (1972). A state could well persuade a Justjice Bork
that it is entirely “reasonable” for it simply to enforce
privately authored racial restrictions; te preclude that
Prospect, one must retain the strict scrutiny that Judge Berk

would abandon in race cases.

A final conseguence of Judge Bork’s “reasonableness”
approach would be to render the Egual Protectien Clause virtually
powerless to redress discriminations agajinst the poor.
Particularly when the law does not expressly attack the poor as
such but merely leaves their interests completely out of account,
a “reasonableness” standard is easy to meet. This Committee has
already noted the parallel to the famous observation of Anatole
France: it is not reason but compassion that is offended by the
majestic eguality of a law that forbids rich and poor alike to
beg in the streets and to sleep under the bridges of Paris. So
it is no surprise that Judge Bork wWould adhere, in his testimony
before this Committee, to the view that there was no violation of
the Equal Protection Clause in a state’s decision to charge all
voters a small poll tax for the “privilege” of casting a ballot,
a decision struck down in a Supreme Court decision that Judge

Bork continues to reject, Harper v. Virginia Board of Elections,

383 U.S. 663 (1966). BAbsent a showing of racial discrimination,
Judge Bork testified, such a tax poses no constitutional

problem.

So too the oOklahoma 1law subjecting certain thieves to
sterilization while sending embezzlers to jail, struck down in
another decision Judge Bork continues to criticize, Skinner wv.
Oklahoma, 316 U.S. 535 (1942), poses no constitutional problem
for Judge Bork apart from some possible showing of racial
animus. The obvious discrimination against blue-collar convicts
and in favor of upper-class criminals does not, for Judge Bork,

make this law so0 ~unreasonable” as to violate equal protection.

Similarly, in continuing to find no sufficient
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constitutional basis for the Supreme Court’s invalidation of the

connecticut birth control bkan in Griswold wv. Connecticut, 381

U.S. 479 (1965), Judge Bork seemed unaffected by the letter read
to the Committee by its Chairman on September 18, in which
Harriet Pilpel, general counsel of Planned Parenthood, explained
that prosecutions of doctors and nurses under the Connecticut
statute in 1939 had caused all nine Planned Parenthood ¢linies in
the state to close for a quarter of a century. As Justice White
wrote in his concurring opinion in Griswold, the state law not
only outlaws marital use of birth control devices, but ”"prohibits
dactors from affording advice to married persons on proper and
effective methods of birth contrel.” Justice White continued by
noting that “the clear effaect of these statutes, as enforced, is
to deny disadvantaged citizens of Connecticut, those without
elther adequate knowledge or rescurces to obtaln private
counseling, access to medical assistance and up-~to-date
information in respect to proper methods of birth control.” 381

u.s. at 503.

In Justice White's view, *a statute with these effects bears
a substantial burden of justification when attacked under the
Fourteenth Amendment.” 381 U.S. at 503. But, as o} last week,
Judge Bork still could find no basis in the Constitution for the
Supreme Court’s action in invalidating the Connecticut law, and
insisted that the law was not worth worrying about hecause its
enforcement in the bedrooms of Connecticut was not a realistic
threat. There was npothing *“unreasonable,” it seems, about
forbidding rich and poor alike to make use of free birth control

clinics.

The inescapable conclusion is that even Judge Bork’s revised
view of the Egqual Protection Clause -- that it extends beyond
race and ethnicity te all persons, through a general requirement
of reasonahleness -- cannot begin to remove the fundamental
concern that his judicial philosophy would pose grave danger to
the principle enshrined in the words chiseled at the entrance to

the Supreme Court: *Equal Justice Under Law.”



1289

III.

WHAT “FREEDOM OF SPEECH” IS PROTECTED?

With respect to free speech =-- an area in which Judge Bork
has long espcused a philoscphy much more restrictive than the
Supreme Court has pursued ever since its essential adoption of
the famous Holmes-Brandeis dissents of 1919 and 1920 -- the judge
has continually updated his views, telling Senator Leahy on
September 17 that he now regards the Supreme Court’s Brandenburg
decision as “right”; telling Senator Specter on September 18 that
he still regards it as wrong but is willing to live with it; and
telling the full Committee on September 19, in his closing
statement, that he has *affirmed [his] full acceptance of the

Supreme Court’s First Amendment jurisprudence, including the

Brandenburq decision.”

But Senatcor Specter put what seems to me the telling
question when he asked Judge Bork how he could avoid deciding
future cases, with different facts, in ways powerfully affected
by his continuing disagreement with the Supreme Court’s basic
First Amendment approach, in the line of cases culminating in

Brandenburg v. 0hio, 395 U.S. 444 (1969). When a nominee

espouses for two decades a view much more restrictive of free
speech than that of the Supreme Court, but promises to accept as
#settled law” the results thus far arrived at by that Court, such
a promise may reassure some, but it leaves in place the very
considerable risk that, as the law unfolds over the next decade
or two, the nominee’s much more restrictive views will decisively

shrink the scope of First Amendment protection.

Nor is it even clear just what Judge Bork means by his “full
acceptance of the Supreme Court’s First Amendment jurisprudence,”
since his own description eof that jurisprudence, as it presently
stands, differs sharply from what virtually all commentators with
whom I am familiar understand that jurisprudence to be. In
repeatedly affirming a community’s right to contrsl the speech of
individuals in accord with the loccal majority’s morality, Judge

Bork has again and again assailed the famous opinion of Justice
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Harlan, perhaps the most distinguished conservative jurist of our

era, in Cohen v. California, 403 U.S. 15 {1971). There, a young

man was convicted and sentenced to a month in jail for the crime
of "offensive conduct” because he wore, into a public courthouse,
a jacket bearing a political slogan challenging the draft with a
vulgar four-letter word, Judge Bork has taken particular
exception to Justice Harlan’s observation that, if the government
can jail someone for using a single word deemed offensive by the
majority, then its power over speech is *inherently boundless,”

since *one man‘s vulgarity is ancother’s lyric.” 4031 U.s5. at 25.

It is telling that Judge Beork, in his testimony, attributed
to Justice Harlan the very different, and less tenable,
propesition that ”one man’s obscenity is another’s lyric.” Judge
Bork evidently viewed the jacket slogan as obscene. But Justice
Harlan was surely correct when he wrote in Cohen that this was in
no sense "an obscenity case,” since state power to punish
expression as obscene must at least be limited to expression that
is ~rerotic,” and Cohen’s *vulgar allusion to the Selective
Service System” could ‘not possibly fconjure up such psychic
stimulation in anyone likely to be confronted” by his slogan.

403 U,.5. at 20.

The Cohen case is worth dwelling upon in some detail
because, as Justice Harlan wrote, “the issue it presents is of no
small constitutional significance.” 403 U.5. at 15. If Judge
Bork’s version of the First Amendment, as he expressly affirmed
that he *accepts” it during these hearings, permits government to
punish even political speech ~— which Judge Bork concedes lies at
the First Amendment’s core —~- whenever the speaker uses a single
word that the government, or the local majority, deems vulgar or
offensive, then the nominee’s #full acceptance of the Supreme
Court’s First Amendment jurisprudence” cannot provide much solace
for those who have read his many writings on the subject and come

away fearful for this most basic of our freedoms.
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Iv.

WHAT ARE THE LIMITS OF EXECUTIVE POWER?

With respect to presidential power and the ability of
Congress -to protect itself in federal court from lawless
encroaqhments by the executive, Judge Bork made a grudging
concession te Senator Byrd to the effect that, in sufficiently
extrepe cases, he might revise his firmly stated opposition teo
congressional standing. That concession is simply impossible to
reconcile with the 1lengthy dissent that Judge Bork wrote in
Barnes v. Kline, 759 F.2d 21, 41 {D.C¢. <Cir. 198%), in which he
explained in great detail his ungualified conclusion that “[wle
ought to renounce outright the whole notion of congressional
standing.¥ 7To de anything else, Judge Bork argued, would put the
federal courts on a slippery slope leading them to engage in
"gemeral supervision of the operations of government,” with an
“eventual outcoeme” that “may be even more calamitous than the
loss of judicial protection of our liberties.” 759 F.2d at 71.
This may say as much about Judge Bork’s level of concern for
judicial protection of our liberties as it does about his level
of concern to keep courts from policing inter-branch clashes at
the bhehest of éongress. However that may be, this forceful and
eloquent denunciation of congressional standing, written by
Robert Bork not as a provocative academic but as a sitting
circuit judge, cannot be squared with his rea=surances to Senator

Byrd.

Similarly, when Judge Bork was asked about his public
statement that the law providing independent special prosecutors
was probably unceonstitutional, he suggested that his prioxr views
need not concern any Senator; those views, he said, ara
irrelevant to the current version of the independent counsel law
because the version he was discussing entrusted a federal court
with authority to appeint, supervise, and remove the independent
counsel and because, in Judge Bork’s view, appointing and
removing prosecuting officials cannot be made a Jjudicial
function. Most students of this subject, so far as I can

ascertain, find this position untenable in light of Article II,
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Section 2, Clause 2, which expressly empowers Congress to “vest
the appointment of such inferior cfficers, as they think proeper,
in the . . . courts of law.” But even if Judge Bork’s view were
a plausible one, it seems telling that he would assert its
irrelevance to the current version of the law. In truth, the
current version -- 1like the version Judge Bork denounced as
probably unconstitutional -- gives a federal court the power to
appoint an independent counsel and the power to decide if such
counsel is guilty of an impropriety warranting removal by the
Attorney General. Thus Judge Bork’s intimation that his
constitutional misgivings about the former law have no bearing on
the current law must be regarded as disingenuous at best. And it
is a matter of no small moment if a nominee to the Supreme Court
in fact believes that Congress is powerless to provide for
special prosecutors tc  investigate illegality high in the
Executive Branch in a manner nct susceptible to future Saturday
Night Massacres.

Perhaps it should be added that, if a nominee’s philosophy
would significantly reduce the ability of Congress te control
executive lawlessness or the ability of federal courts to protect
Congress from unconstitutional encroachments by the Chief
Executive, no Senator owes the President whatever deference might
otherwise be appropriate in confirmation proceedings. Senator
Specter astutely raised this issue when guestioning Judge Bork on
September 19. Although the judge quite properly declined te
advise the Senate on this issue, it seems plain enough that, if
the Senate were to exercise anything less than fully independent
judgment on the acceptability of a potential Justice’s views on
this subject in particular, then the cChief Executive could
unilaterally effect a significant shift in the separation of
powers. Whatever else it was meant to achieve, the advice and
consent power was surely intemded to avoid any such unilateral
power.

v,

HOW BINDING ARE THE SUPREME COURT’S
CONSTITUTIQNAL PRECEDENTS?

There is onme fimal area in which the Judge Bork who
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testified before this Committee presented an impression decidedly
more moderate than the Judge Bork who, as a sitting circuit
judge, made numerous public statements as recently as 1985, 198s,
and 1987. That area is the matter of precedent, or stare
decisis. In these hearings, Judge Botrk sought to reassure
Senator Heflin and others that he would not lightly owverrule even
those decisions that he had most vigorously and scornfully
attacked in the past. Only if he deemed them “"clearly* wrong and
capable of generating *“perniciocus? consequences would he even
consider overruling such misguided decisions. And, even then, he
would be unlikely to do so if those wrong decisions had led to
the building up of enormous institutional and economic structures
-- as in the case of paper money, of which the Founding Fathers
might have disapproved, or in the case of Congress’s broad power
to regulate commerce, or in the case of the “whole industry . . .
built up around an understanding of the freedom of the press.”

{September 15, p. 165.}

Many have observed that this testimony suggests far less
eagerness to overturn past decisions than Judge Bork himself
indicated he would display when he said this in a speech at
Canisius College in Buffalo, on October 8, 1985:

"I don’t think that, in the field of ¢onstitutional

law, precedent is all that important . . . . (I]f you
construe a statute incorrectly, then Congress can . . .
correct [it]. If you construe the Constitution
incorrectly . . . everybody is helpless . . ., . If you

become convinced that a prior court has misread the
Constitution, I think it’s your duty to go back and
correct it. Moreover ., . . willful courts . . . will
take an area of law and create precedents that have
nothing to do with the meaning of the Constitution. If
a new court comes in and says, ‘Well, I respect
precedent,’ which has a ratchet effect, with the
Constitution getting further . . . away from its
original meaning because some judges feel free to make
up new constitutional law and other judges, in the name
of judicial restraint, follow precedent, I don‘t think
precedent is all that impertant. 1 +«hink the
importance is . . . what the framers were driving at .
"

When the tape of those remarks was played at these hearings,

Judge Bork said: #“{[G]enerally what I said there is correct.”
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What i1s the Committee to make of all this? And what is it to
make of this extraordinary comment of Judge Bork, in addressing
the Federalist Society in Washington D.C. this January 231:
“Certainly at the least, I would think that an originalist judge
would have no problem in overruling a non-originalist precedent,
hecause that precedent by the very basis of his FJudicial

philosophy, has no legitimacy.”

Confronted with this stark statement, Judge Bork told this
Committee that it shcould not be alarmed, inasmuch as his very
next paragraph indicated that he would not overturn the Commerce
Clause cases even if he deemed them non-originalist. But his
reason for leaving those cases in place, 1like his reason for
leaving some of the free press cases untouched, is simply that

entire industries have grown up in reliance on these decisions.

Whenever that cannot be said, Judge Bork has left no doubt
that, under the criteria he described in his testimony last week,
all precedents he deems sufficiently #“pernicious” will have to
go. And he told the Attecrney General’s Conference in 1986 that
“the Court’s treatment of the Bill of Rights is theoretically the
easfest to reform.” It is therefore particularly chilling that,
in Judge Bork’s testimonial listing of the areas of the law he
deems too well settled to warrant overturning, conspicuously
excluded were the many cases dealing with personal freedom and

privacy -- cases discussed ahove,

The upshot of Judge Bork‘s position on stare decisis, even
as reformulated in his testimony, is that he would be more
willing than most, not less willing, to averturn decisions he
deems constitutiopally illegitimate -- a category that he has
made plain includes vast areas of constitutional law. &as he said
toe this Committee in testifying in 1981 on the Human Life Bill,
”nobody believes the Constitution allows, much less demands, the
decision in Roe v. Wade or in dozens of other cases in recent
years.” Ta the Seventh Circuit Judicial Conference the same
year, he said ?[n]obody really believes that there is any warrant
in the Constitution for much of what has been dope.” At Catholic

University in 1982, he anncunced that “{nj)o writer . . . thinks
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that any large proportion of the most significant constitutional
décisjons of the past three decades could have been reached
through interpretation of the Constitution.” That is not a
youthful academicg’s critique of poorly reasoned opinions: it is
the verdict of a mature sitting judge that the Constitution will
not support much of what has been done in its name, under any
manner of reasoning. No member of this Committee who is
concerned about stability in constitutional law can fail to find
this more than a little disconcerting. For although few jurists
or scholars disagree that the Supreme Court should be more
willing to overrule constitutional errors than mistakes in
statutory interpretation, an eagerness to overrule seems most
unsettling in a Jurist who finds so much to attack in the

jurisprudence of the past half-century or more.

That Judge Bork might decide to let well enough alone in
various areas according to his assessment of how #“pernicious”
prior errors were, and how worthy of respect the expectations
generated by those errors might be, cannot offer much
consolation. Surely this criterion, which has nothing whatever
to do with original intent and is in no way constrained by
objective legal standards, amounts to little more than a blank
check. If Judge Bork objects to what the Supreme Court has been
doing in recent decades on the ground that it has applied loose,
fuzzy, open-ended notions that fail to constrain the judges in a
law~like manner, then he certainly ought to object te the very
power he asks this Committee to place in his hands -- the power
te decide, on inherently subjective criteria, which of a wvast
number of decisions merit reconsideration and which should ba

accepted as “"settled law.”
CONCLUSION

At bottom, the problem with all of Judge Bork’s reassurances
and reformulations is that they cannot set to rest the grave
questions raised by the consistent record of his public
statements from 1971 through this year. on September 18, he

testified that it “really would be prepostercus to say the things
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I salid [to this Committee] and then get on the Court and do the
opposite. I would be disgraced in history.* But that misses the
peint. The peint is nct that Judge Bork made ironclad promises
to this Committee that he could not break without publie
disgrace, Quite properly, he made no such promises; had he dohe
50, he would have been criticized for prejudging cases that would
come before him. Instead, he offered formulas sufficiently loose
and flexible that he could, without *defing] the copposite” from
what he testified, proceed as a Justice exactly as his public

record should lead this Committee to fear.

My conclusion, after reviewing the record and the testimony,
ie that, without making any attempt to categorize Judge Bork’'s
views as *activist” or “restrained,” but merely taking them on
their ownh terms, there is ample basis for grave concern not only
in the views he expressed prior to his nomination but also in the
reaftirmation of these beliefs in his testimony and in the
reformulations offered during the course of that testimeny. Many
Senators may find Judge Bork’s beliefs to be ouktside the
acceptable range of judicial philosophy. For those who do, a
refusal to confirm him would not entail the application of an
ideclogical litmus test. It would involve only the discharge of
a solemn constitutional duty. For in each area of concern --
likerty, saquality, free speech, executive power, and the role of
precedent -~- the moderatiocn suggested by Judge Bork’s latest
choice of words turns cut to be illusory, leaving in place a set
of views every bit as hostile to individual rights and
deferential to executive power as Judge Bork’s two decades of
public speeches and writings would have led a detached observer
to expect. Were Judge Bork to act accordingly after being
confirmed, history’s verdict would not be that he had misinformed
the Senate but that the Senate had paid insufficient heed to

precisely what Judge Bork had told it,
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The CraigMAN. Thank you, Professor.

Let me start with where you ended: precedent. Judge Bork ar-
ticulated a more detailed view of precedent than I had heard or
read him as saying prior to appearing before the committee. He
went fairly far on matters of speech from where he had been,
saying that although he did not agree with the reasening, he would
accept the result.

He also did the same in other areas. One area I did not detect
him doing either—that is, accept the reasoning and/or the result—
was in the privacy area.

Tell me what you think the role of precedent is and how it has
been viewed by former Supreme Court Justices. What latitude do
they have? Then, if you will, tell me what your view is of what you
believe Judge Bork’s view of precedent to be.

Mr. TriBe. Senator, most Supreme Court Justioes and most com-
mentators on the Constitution have realized that, unless the Court
is willing to reexamine precedent, the Constitution may be froren
inl;;)l ancient error because it is s0 hard to amend. I think that is
right.

Most Justices, however, have alsc realized that continuity and
stability are important, and that one's elders and one’s predeces-
sors might have had some wisdom and so one should not lightly
overrule. I think that is also right.

When a nominee comes before this committee, if the nominee’s
views of precedent are in that range, I think no fundamental prob-
lem is posed on that score. The only problem in this case arises be-
cause of how much Judge Bork thinks was wrong in the constitu-
tional law of the past several decades. In statements that he had
made gince becoming a circuit court judge, he went so far as to say
that no one believes that very much of what the Supreme Court
has been doing since World War I could possibly be justified under
the Constitution.

Now, when you have a nominee who has thoughtfully said that
so much of it is all wrong, completely wrong, then—unless that
nominee is unusually reapectful of precedent—putting him on the
Court may spell chaos. That, I think, accounts for the two visions
that this committee has had: the Judge Bork who told the Federal-
ist Society this January that an originalist judge, like him, should
have “no difficulty at all” overturning a nonoriginalist precedent,
like the privacy decisions and so on, is the same man who said in
this committee that, of course, this is qualified by the fact that he
is worried—and I take him at his word—he is worried about settled
expectations. When whole industries have grown up, he does not
w%:llt ctl,o uproot them, but he does not say that the law of privacy is
settled.

Because there are so many areas that he thinks were radically
wrong, I think the fundamental mystery remains. It is not resolved
by Judge Bork indicating that he has respect for precedent.

The CHAIRMAN. If one rejects the reasoning in the case that we
have all become intimately familiar with, the Griswold case—that
is, the finding of a marital right to privacy—what cases that flow
from that, establishing the existence of a right to privacy, the prin-
ciple, what cases would fall if that reasoning fell?
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Mr. Tripe. Well, Senator, if the abortion decision, for example,
were to be revised on a very narrow and limited ground-—respect
for the fetus, for example—that kind of decision might be limited
in its impact. But that is not, it seems to me, Judge Bork’s objec-
tion to that decision. The objection he has articulated powerfully
over and over again is that the whole line of decisions, from the
1920’s all the way up to the present, resting on the idea of family
privacy and personal autonomy is wrong. That means that it was
wrong for the Court to strike down a State law forcing parents to
send their children to public rather than private school; it was
wrong to protect the right of parents, as the Supreme Court did, to
decide what foreign languages their children would learn. It would
surely be wrong to hold, as the Supreme Court did a few years ago,
that a grandmother cannot be put in jail because she has chosen to
live with the wrong set of grandchildren.

All of those decisions are branches of a tree that traces to the
same root, a root deep in the soil of constitutional tradition, family
privacy. And when Judge Bork says that such privacy does not
really exist in the Constitution—and he has said repeatedly that it
is not there, no such right exists—it seems to me that the implica-
tions are really quite profound.

The CuammMman. Let us go back to the Roe case, because a
number of my colleagues have spoken to that issue. It has been
kind of curious to me that some who are most outspoken about Roe
have been making the case that maybe Judge Bork will not over-
turn Roe, and those who are most supportive of Roe making the
case that Judge Bork would overturn Roe. It is somewhat fascinat-
ing to listen.

As I understand, there has been a lot of criticism about the deci-
sion in Roe. The criticisms come from the left and the right. We
heard someone yesterday quoting Archibald Cox’ criticizing the
reasoning in Roe.

As I understand it—and please correct me if I am wrong; this
will be my last question, I suspect-—there are two elements to the
decision in Roe, the so-called abortion case. That is, one criticism
relates to what I understand Judge Bork’s criticism to be: the find-
ing of a right to privacy, that a woman has a right to privacy to
control her own body. Judge Bork says that right does not exist; at
least, he cannot find it in the Constitution under any theory that
he has heard thus far.

Then there is a second criticism, that there is a right to privacy
but that right to privacy may run headon with another right, the
right of a human life and being not to be terminated. The criticism
in that area comes in whether or not that occurs at the first tri-
mester, second trimester, third trimester, when that occurs. In all
of our law, when there are two equally significant rights and they
compete, we make judgments. Freedom of speech but you cannot
stand up in a crowded movie theater and yell “Fire.”

Now, as I understand Judge Bork, if you reject, as he does, the
existence of the right to privacy in the first instance, then you do
not even get to the second question about competing rights. There
is just no way to determine under any circumstances that a woman
could have an abortion. That is left to the States to decide.
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Mr. TriBE. Senator, I do think that is Judge Bork’s view, al-
though he raised the possibility in this committee that possibly he
would find some other right somewhere in this area. But I do not
think that constitutional law is a game of hide and seek. The idea
that there might be a right hiding there for Judge Bork to discover
in the next decade I think is not very plausible.

But I think that your question focuses the real issue that is posed
by Judge Bork’s very narrow view of liberty. One can agree or dis-
agree with particular decisions and where the Court draws the
line. Many have criticized some decisions. There are great judges
who dissented in other decisions that Judge Bork attacks. That is
not the point.

The point is that someone who does not believe there are any
basic personal liberties with respect to family and intimate person-
al decision unless they are pinned down in the text of the Constitu-
tion, someone who has that view is very much at odds with 105
Justices, who at one point or another in each of their careers has
recognized that liberty is broader than that.

I think, therefore, to focus on perhaps the hardest case of our
times, the abortion decision, is to miss the most fundamental re-
spect in which Judge Bork’s views are very different from those of
the American constitutional tradition.

The CuamMAN. There are those who criticize Roe who do not
reject the right of privacy, are there not?

Mr. TriBe. There are many such people. I have criticized some
aspects of Roe but think that the basic right of privacy is absolute-
ly fundamental.

Indeed, Archibald Cox and others who have criticized Roe have
taken the view that liberty is broader than a set of points that are
identified in black and white in the Constitution.

The CHAIRMAN. My time is up.

Senator Thurmond.

Senator THUrRMOND. Thank you, Mr. Chairman.

Professor Tribe, do you believe, as do most scholars and jurists,
that the Supreme Court should be more willing to overrule the con-
stitutional errors than they would in overruling mistakes in statu-
tory interpretations?

Mr. TriBE. On the whole, Senator, I do agree with that.

Senator THURMOND. Professor Tribe, do you believe that law pro-
fessors are expected to provoke discussion of issues?

Mr. Trik. I think they are expected to provoke discussion in a
responsible way. I do not think that being a professor is an excuse
for saying things one does not take seriously. I do believe that
Judge Bork took very seriously the things that he wrote as a pro-
fessor and that he has repeated as a judge.

Writing things with a certain flair is not the same thing as float-
ing intellectual trial balloons which can be popped the moment one
is nominated.

Senator THURMOND. Professor Tribe, in your opinion is there any
subjectivity in the application of the strict scrutiny and the height-
ened scrutiny test under the equal protection clause?

ME TriBe. I think that is a very good question, Senator Thur-
mond.
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I think there is an element-—some element—of personal judg-
ment always involved in every difficult case, so that not even the
strict scrutiny the Court has used in cases of race or the height-
ened scrutiny it has used in cases of gender can absolutely elimi-
nate subjectivity. But it can do a lot better job than a mushy, fuzzy,
open ended test that just asks: “is it reasonable?”

That is subjectivity run rampant. There is no structure to the
general reasonableness test. It really is an invitation for someone
to fill in a blank. So I think if you are after objectivity—as I be-
lieve Judge Bork has been throughout his career—the last thing
you would want to do is move toward an open-ended test of the
kind that I understood him to be advocating for all equal protec-
tion cases.

Senator THURMOND. Professor Tribe, under your reading of the
Constitution, what standards are used for discerning rights to be
promulgated as fundamental rights? Does the Court care at all
about what such rights might have been at the time of ratification?
Or is the Court to be guided by contemporary concepts of funda-
mental rights?

Mr. Trieg. I think that it is very important to focus on the rights
that were assumed at the time of ratification. I think that that
should be the starting point of inquiry, and in fact, in 1980 when
the Supreme Court did invoke the ninth amendment in Chief Jus-
tice Burger’s plurality opinion to say that the people of this coun-
try have a fundamental right to attend criminal trials, something
the Court had not held prior to 1980, the Court in that Richmond
Newspapers case did focus on the rights that were taken for grant-
ed at the time of the Constitution’s framing. At the same time, for
200 years Justices have said that the rights assumed at the time of
the framing were not a fixed, frozen set; that it is an evelving tra-
dition. And therefore, courts have locked to the evolving traditions
of respect for marriage, respect for family, respect for personal inti-
macy, but always looking at those traditions in the context of a
Constitution that is a specific text.

When the Constitution mentions things like the home in the
fourth amendment, I think judges have, on the whole, managed to
learn a lot from those references in terms of what kinds of funda-
mental freedoms the framers were trying to protect and what
kinds of liberties judges ought to protect under the broad phrases
of the Constitution.

Senator TuurMonD. Thank you, Professor. Thank you, Mr.
Chairman.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Thank you very much, Professor. I, too, want
to join in welcoming you, and I think in a very brief time you have
touched on the primary areas which have been raised over the
course of the hearings on the nominee—the issues of privacy, equal

rotection, the role of precedent, the very elogquent testimeny we

eard yesterday in terms of the race issue, and the inherent power
of the Executive. Your response to Senator Biden on the issues of
plrivacy, and your other testimony are extremely helpful and very
clear.

On the issues of equal protection and how it is going to be ap-
plied, particularly with regards to whether women would be consid-
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ered to be second class citizens, we have seen remarkable progress
made in the various tests applied by the Court, from the reasonable
basis test, all the way up through the intermediate scrutiny test, to
a strict scrutiny test. And in response to various questions to Judge
Bork, he has suggested that, by using a reasonable basis test, he
can provide the kinds of protections that evidently would assure
that women are first-class citizens in our society.

I can read excerpts from the transcritlpt, but just given the em-
phasis on time, I think that that is a fair characterization. I am
just wondering, as a constitutional authority and scholar, what
kind of satisfaction you would have in using a reasonable basis
test; whether that would really guarantee the kind of first<lass
treatment for women in our society that ought to be achieved?

Mr. TriBE. I think, Senator, that the history of legal decision-
making under the equal protection clause makes pretty clear that
the “reasonable basis” test is anything but a guarantee. It is much
more likely to be a rubber stamp for laws that the Judge thinks
are basically okay and a kind of blank check for the Judge to fill
out a veto on laws that he thinks are not okay.

For a great many years that was, in essence, the test that led to
the upholding of almost all kinds of sex discrimination. It might
well be used to strike down all kinds of sex discrimination. It is
possible. But the reason the Court has struggled to put more struc-
ture into the law in this area is precisely because that kind of
mushy test was unsatisfactory. And I think it would continue to be
unsatisfactory and unpredictable.

Senator KENNEDY. Well, the Judge, I think in fairness to him,
would respond that he thinks you can achieve the same objective
by using a rational basis test. Would you, as a constitutional au-
thority, believe that using a rational basis test one could really
achieve what has been the type of progress that has been made in
say the last 30 or 40 years, using the other two tests?

Mr. TriBe. I do not think there is any way to do it, Senator, in a
manner that is intellectually honest. That is, all of these laws
which have been struck down in decisions that Judge Bork now for
the first time says he tends to accept—although he says some of
them trivialize the Constitution—all of those laws were passed by
legislatures that, after all, were reasoning men and women.

They thought there was a reasonable basis for having a different
drinking age for men and women. They thought it was reasonable
not to have women working at night. They thought it was reasona-
ble to exclude women from certain professions. t 1 am saying is
that someone who wants to challenge the stereotypes, the assump-
tions behind those laws, needs more artillery than a reasonable
basis test can give. And the public needs more explanation—some-
thing that Judge Bork, I think, to his credit emphasized—more ex-
planation of what the Court is doing.

If the Court just retreats behing its curtain and says, we have
looked at these laws, this one is reasonable, that one is unreason-
able, and creates two piles, then we have not been given any guid-
ance. We do not know what is going on. I do not think it is a
decent test.

Senator KENNEDY. One of the other areas that we have talked
about in the course of the questioning was Judge Bork’s view about
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the inherent power of the Presidency and how that has played out
in a variety of different positions that he has taken over the period
of the past, starting, I imagine, at the firing of Archibald Cox and
the inherent power that he believes existed for that firing.

We reviewed that over the course of the hearing; his belief that
the War Powers Act is unconstitutional, the foreign surveillance
legislation could not require the kind of warrants for surveillance
terms of American citizens that were considered to be potential
threats; and the belief that Members of Congress lacked standing to
challenge various pieces of legislation, that they had no standing to
challenge actions that would be taken by the Executive.

That, obviously, is a matter of very considerable concern given
the fact that in a number of those areas there may not be individ-
uals who are actually harmed by violations of the law. If you had a
prohibition of providing military assistance to Iran, for example,
there may not be an individual that would be harmed, or a prohibi-
tion of aid and assistance to El Salvador. If there had been viola-
tions of human rights, there would not be an individual or private
form of action,

What can you tell us, from your own study, about the Judge’s
view about the inherent power of the Executive and whether that
really follows the mainstream of Supreme Court opinion?

Mr. Triee. Well, I think it is fair to say that from statements
that he has made about the limits of Congress’ power to have spe-
cial prosecutors, to prevent the President from invading particular
designated countries, and the limits on the ability of Members of
Congress to go to court to hold the Executive to account, I think it
is fair fo say from all of those statements that his views of execu-
tive power are unusually deferential to the Executive.

That does not mean that Judge Bork is some kind of imperialist
who would not on occasion rule against the Executive. What it
means ig that, on balance, there really is a significant difference
between his views and what I think of as the mainstream.

But that is clearest with respect to the problem of a confronta-
tion between the branches where, as in the example you give, no
private individual could take the Executive to court, but where it is
clear that the Executive is defying the Congress of the United
States. Now, in that context, to say that Congress has no standing
is fairly extreme, and when Senator Byrd pressed Judge Bork on
that, he said, well, perhaps in extreme cases I would take a differ-
ent tack.

But that is really hard to square with a very long, powerful dis-
sent that he wrote in a 1985 decision called Barnes v. Kline, where
he really left no doubt about where he stood. He said, and here
were his words: “We ought to renounce outright the whole notion
of Congressional standing.” He said that if we went any other way
we would be on a slippery slope that would have the courts run-
ning everything.

I think you can draw some reasonable lines to prevent that. And
he said that the result, if we went in that direction—and let me
quote him again—the result, if we went in that direction, to control
the Executive by letting Congress, “may be even more calamitous
than the loss of judicial protection of our liberties.”
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Now, that does say something that I am not sure is very reassur-
ing about the concern that Judge Bork has about judicial protec-
tion of our liberties. But it also suggests that he has a very pro-
found commitment—and I do not question its principled charac-
ter—a very profound commitment to keeping the courts out of the
Executive's hair. And he has a very deep belief that the Executive
has enormous inherent powers including, presumably, the power to
order someone, in violation of regulations, to fire a special prosecu-
tor, which, of course, is what Mr. Bork was ordered to do and did
with respect to Archibald Cox.

Senator KENnEDY. Well, if we can just go back for a moment. It
is quite evident that you are familiar both with his response to the
question of whether that was a legal act or an illegal act. I think
the only decision that was made was made by a district judge that
found that action to be illegal.

Judge Bork has taken issue with that, indicating that the Presi-
dent did have the inherent power, and even though the regulations
were not abandoned or lifted, the fact that the President gave him
the order, in effect, achieved the elimination of those regulations
and that his actions should not be considered to be illegal and if
there was some violation, it was a technical violation.

Your reaction and respense?

Mr. TrIBE. Senator Kennedy, I am puzzled by Judge Bork's views
on that matter. He is certainly correct to point out that the deci-
sion which held his action illegal was vacated and is no longer a
binding precedent for anyone. That is true.

But it also true that the U.S. Supreme Court unanimously held
in United States v. Nixon that executive regulations securing the
independence of the special prosecutor are binding law—binding
upen the entire executive branch, the Supreme Court said, until
they are repealed.

Now, Judge Bork, I think, takes the position that they were ef-
fectively repealed when he received a note from President Nixon
saying, abolish the Office of Special Prosecutor.

Yet, my understanding--and here is where I am puzzled-brpfy un-
derstanding is that Judge Bork says, I did not abolish the Office; I
kept it intact; I wanted to make sure that someone else instead of
Mr. Cox could take the President to court and demand those tapes.

It does lead one to wonder why he thought he was being asked to
fire Mr. Cox. Surely it was not because of some personal thing;
they did not like his bow tie. It must be because they thought the
Office ought to be removed. 1 do not think one can have it both
ways,

Either the Office was being removed, in which case it is impossi-
ble for Judge Bork to maintain that his purpose was to keep the
Office going, or the Office was not really removed, the regulations
were still in place, in which case, under the Supreme Court’s deci-
sion in United States v. Nixon, the discharge of Archibald Cox was
flatly illegal. And I do not know on which horn of that dilemma
one would want to rest.

Senator KENNEDY. My time is up, Mr. Chairman. Thank you.

The CHAIRMAN. Senator Hatch.

Senator HatcH. 1 am happy to welcome you to the commitiee,
Professor Tribe. You and I have been friends for a number of years
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and I have great respect for you. In fact, I have followed your bril-
liant career with a great deal of interest and it is no secret that
you are often mentioned as a possible nominee to the Supreme
Court yourself by the Democrats or by those who believe in liberal
points of view,

Over that time I notice that you yourself have criticized a great
number of Supreme Court cases. I think all law professors of any
quality do. And in some cases you have merely faulted the reason-
ing, as Judge Bork has, and others you have disagreed with both
the holdings of the cases and the reasoning of the various cases.

For example, you disagree to ohe degreée or another with Bowers
v. Hardwick, the homosexual rights case; with US. v. Leon, the ex-
clusionary rule case; New York v. Quarles and Selective Service
System v. Minnesota Public Interest in the criminal area; with
Lynch v. Donnelly and Lemon v. Kurtzman in the area of church/
state relations; with Allen v. Wright and Warth v. Seldin and
Schlesinger v. Reservists Committee in the area of standing; with
Block v. Richardson and Hudson v. Palmer in the prisoners’ rights
area; with San Antonio Schools v. Rodriguez in the equal protec-
tion area; with Clark v. Community for Nonuviolence and Red Lion
v. FCC in the First Amendment area; Ingraham v. Wright and
Paul v. Davis in the due process area; and of course, Erie v. Tomp-
kins and Garcia v. San Antonio Transit in the Federal/State rela-
tions area; and with many other cases.

Now, this is just a short list, but I have particularly chosen this
list because in many of these cases Mr. Justice Powell was in the
majority and disagreed with you and the predecessor here to this
particularly position.

Now, the point I am making is that I basically would be the first
to say that your disagreement with these many cases on their rea-
soning should not disqualify you, should you be nominated to the
U.S. Supreme Court, or any other federal court, for that matter.
And as a member of this committee—assuming I would be here—I
would resist, it seems to me, any of those who might contend that
you would upset a preconceived notion of balance on the Court, be-
cause you would, at least with regard to those cases. And I think
we could pick a whole raft of other ones.

I am not doing that to be unfair. I am doing that to just point out
that law professors—and especially brilliant law professors like
yourself and Judge Bork, when he was a law professor—find very
good reasons to criticize, very good reason to find fault.

And in many cases—well, I should not say many—but in some
cases your reasoning has been picked up by the gupreme Court
itself because you have argued cases before the Supreme Court,
and because of the persuasiveness of your writings. And I think
that is to your credit.

Mr. TriBe. Senator, might I make a comment about that?

Senator HatcH. Sure. I would be glad to have you comment.

Mr. Trise. Of course, anyone who writes about hundreds and
hundreds of Supreme Court decisions, as I do and as other scholars
do, is going to find some he disagrees with. I just finished a 1,700
page book analyzing thousands of decisions——

enator HaTcH. You promised to send me a copy.
Mr. Triee. And I will do that, Senator.
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Senator HatcH. And I am going to read it.

Mr. Trieg. But the point is that I have no quarrel with someone
disagreeing with a whole bunch of cecisions. That is not my point
at all. Of course, the Justices themselves often disagree. A lot of
these cases are 5 to 4. And that is vhy no aspect of my argument
and my concern about this nominat on has anything to do with a
nose count of exactly how many cases are rejected.

Senator HarcH. I agree with that.

Mr. TriBe. My concern is that the rejection of the entire tradi-
tion of liberty beyond the specificatin of the Bill of Rights is very,
very troubling; that the limitation oi equal protection to the areas
of race and ethnicity, except for a new an unpredictable test of rea-
sonableness, is deeply troubling; that the willingness to uphold ex-
ecutive power with no congressional standing is deeply troubling. It
is not just a list of cases.

Senator HatcH. All right. I under tand that point. But my point
is that we have distinguished here f,etween Robert Bork as a law
professor, criticizing and finding fa.:lt and holding matters to be
wrong, and Robert Bork’s actual actions, which 1 think speak a lot
lccglder than his words as a Solicitor General and as a Judge on the

urt.

Now, let me just give another illustration. You have been par-
ticulzlarly critical of the Supreme Court with regard to the death
penalty.

Mr. a‘nmn. Actually, I do not know that I have, Senator.

Senator HATcH. Well, you have been pretty critical.

Mr. Trisz. I find that one of the hardest areas of all.

Senator HatcH. Let me give you an illustration—and I am quot-
ing out of your book, “God Save This Honorable Court.” And look,
1 respect Your right to have this point of view. But I would suggest
that, really, an awful lot of the difference here is because you view
things considerably differently ideologically than Judge Bork does.

Now, you also agree on a lot of things, and I think that is fair to
say, and you and I agree on a lot of things. But let me just say this,
in your book, “God Save This Honorable Court,” you wrote:

No discussion of the Nixon Court would be complete without mention of its death
E:‘nalty decisions. When Justice White parted oompan}' with the Nixon camp in

rman v. Georgia in 1972, the Court struck down all of the death penalty statutes
then in effect on the ground that they gave juries too much leeway to select individ-
uals for executives for prejudiced reasons, or for no reason at all. The four Nixon
appointees—that is, Justices Burger, Rehnquist, Powell and Blackmun—gained the
upper hand in 1976 and formed solid core of the majority that upheld rewritten
death penalty laws in Grege v. ?

Now, I get the distinct impression as I read your writings that
you think——

Mr. TriBE. That is just a description—is that not an accurate de-
scription?

Senator HATcH. Yes, it is. But I get a distinct impression that
gi)u think the death penalty is never, or really rarely constitution-

Mr. Triee. ] have not decided that.

Senator HatcH. Let me go on just a little bit. I agree.

You say that President Nixon picked these nominees for their
“harsh commitment to law enforcement ueber alles.” And you con-
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clude that, “Ten years after Richard Nixon had been hounded from
the White House, his nominees remained on the Supreme Court,
exhibiting less interest in avoiding the death of possibly innocent
people than in helping the Government keep the grim line of the
condemned moving briskly to meet their appointments with the
executioner.”

Mr. TriBE. I was very distressed and I still am, Senator, with the
notion that speed and efficiency here counts more than making
sure that one never executes an innocent person.

Senator HarcH. But Mr. Tribe, I do not think that the Justices
were looking at it that way, 1 think they were trying to resolve a
very, very important issue that is mentioned four or five times in
the Constitution—the death penalty—and I suggest to you that
that passage is possibly very revealing about how you judge Su-
preme Court nominees.

You seem to be strongly offended by State death penalty laws,
and certainly your rhetoric in writing—and look, anybody can
write. As a law professor I think you ought to continue to do what
you are doing. You are very provocative, you are very good, and 1
think you have had an influence on a lot of people, including
myself. But you know, your rhetoric gives the impression, and you
lump justices as diverse and really as highly respected as Justice
Blackmun and Justice Powell together——

Mr. TriBe. Well, Senator, in a book of that kind as opposed to a
lengthy treatise of the sort th t I have been writing and have writ-
ten in the past——

Senator HarcH. I agree, anc 1 like the book.

Mr. TriBE [continuing]. One is trying to summarize a couple of
things. But the point really is not what I think of the death penal-
ty, or what Judge Bork thinks of the death penalty.

I think if you review my te timony, it will be fairly plain that 1
do not and would not object to any nominee simply because he
criticized a lot of cases or be-ause 1 disagree with him on one or
two issues. That is not the point.

I am concerned about a very simple 200-year-old tradition of lib-
erty. I am concerned about—- -

Senator HatcH. As you iniorpret it. See, that is the difference.
He interprets it rather broadly, too, if you listen carefully to his
statements. And you cannot say that they were all suddenly manu-
factured out of thin air as he :ippeared before the committee.

Mr. TriBk. I guess I am relying on statements——

Senator HatcH. On his writings as a profegsor.

Mr. Triee. No. I am relyit g on statements by John Marshall,
Joseph Story, virtually every Justice, that liberty is not limited to
the specifics in the Bill of gights. And I am saying that someone
who does not believe that is 1naking a fundamental error with re-
spect to what our revolution and our Constitution was all about.

Now, that is not a ninor miatter to people who believe, as I be-
lieve you do, Senator, in limited government, in the proposition
that our rights do not all stem from what the majority gave us.

Senator HarcH. That is true. I do not think that Bork stands for
that either. I think that you Lave basically taken his writings as a
professor and you have extra olated from those what you think is
his concept of liberty. And frnkly, knowing the man as long as }
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have and having read what he has written, in addition to listening
to what he has said and looked at his actions as a Solicitor General
and as a judge, I found it to be considerably different—his view-
points—to be considerably different from the way you have repre-
sented them here today.

Now, I understand that there is room for reasonable people to
differ. And again, I will close with this. I have a lot of respect for
you. I like you personally. When I was chairman of the Constitu-
tion Committee we counted on you to testify before that committee
on a number of occasions, and even when I differed with you I
always—I have to say this—you were always articulate, intelligent,
and you always did a very good job.

The CHAIRMAN. Your time is up.

%enator HarcH. Okay. Let me just finish with this last 10 sec-
onds.

Mr. Trige. While he is complimenting me, let him go on.

; .Ser&ator HartcH. Yes. Let me just say something nice about my
riend.

The fact of the matter is, if you were here today, I would certain-
ly have to admit that I differ with you on a number of issues. But I
also think you are a quality person who would make a good
member of the U.S. Supreme Court. That is kind of a nice endorse-
ment to0 you in open forum.

Mr. Trire. Well, I appreciate that.

I think the issue, though, is a very different nominee,

Senator Hatcu. Well, I think, as you view him.

I apologize. Thank you, Mr. Chairman.

The CuAIRMAN. The Senator from Ohio.

Senator METZENBAUM. Professor Trihe, before and during these
hearings Judge Bork has said that Katzenbach v. Morgan was
wrong. As you know, Katzenbach was the Supreme Court case that
upheld Congress’ power to ban literacy tests as a qualification for
voting.

On September 17, 1987, Senator Hatch said to Judge Bork: “Sen-
ator Hatch: I would like to dwell on the Katzenbach v. Morgan
case, the 1966 case. That is where the Supreme Court upheld a
Congressional statute that redefined the words of the Constitution
itself, as I view it. Is that a fair characterization?”’

Ju;dge Bork responded: “That is exactly what happened, Sena-
tor.’

Later, in response to a question from Senator Hatch, Judge Bork
said, about the Katzenbach case, “Katzenbach is in direct conflict
with that historic decision because it did allow Congress to alter a
constitutional provision of statute.”

Now, Professor Tribe, I am concerned because Judge Bork has
written and said that not only is Katzenbach wrong, but that other
Supreme Court decisions upholding Congress’ power under the
13th, 14th and 15th amendments are, “very bad, indeed pernicious
congtitutional law”,

Would you explain to this committee what this issue is all about
and tell us whether you agree with Judge Bork that Katzenbach is
inconsistent with Marbury v. Madison?

Mr. TriBe. Senator, I do not agree with Judge Bork about that,
although I think this is an issue on which you will find people di-

87-891 0 ~ 89 ~ §
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vided in a variety of ways. The basic question relates to the whole
purpose of the Civil War amendments. They were designed to
secure equality and freedom, but they were designed by people who
knew the courts could not perform the task alone.

That is why they contain enforcement provisions saying that
Congress can enforce the provisions of these amendments, includ-
ing the 14th, by all reasonably necessary legislation.

That is exactly what Congress tried to do in a case like Katzen-
bach v. Morgan. 1t is true the Supreme Court had said literacy
tests in and of themselves do not necessarily violate the Constitu-
tion. And Congress did not disagree with that. What Congress did
do was investigate the operation of literacy tests for a certain
group of people—Puerto Ricans in New York.

Congress concluded that, for those who had finlshed 6 years of an
accredited school, the literacy test was discriminatory. It disenfran-
chised them. It made it harder for them to protect their rights in
other ways, and therefore, Congress, using its broad remedial
powers under the enforcement section of the 14th amendment, did
not redefine the Constitution, but simply said, we can do for this
group of people what the Constitution does not necessarily make it
possible for courts to do.

Now, one can disagree with how wise that legislation was. One
can even make, I think, a not very powerful argument that it
might have been unconstitutional. But what I do not think you can
say in a credible way is that Congress was just ripping up and re-
writing the Constitution.

The reason I would stress this is that it does seem to me a bit
strange that someone who is deferential to the will of the majority,
someone who helieves in letting majorities rule—as Judge Bork
does—would be so activist as to strike down rational congressional
legislation enforcing the 14th amendment.

I do not believe he does it because he has something against
Puerto Ricans in New York. I do not want to be understood to say
any such thing. But I do believe that Congress has breader power
under the Constitution than Judge Bork seems willing to concede
to it, and that does create for me yet another puzzle about his judi-
cial philosophy.

Senator MeTZENRAUM, Is not that a reversal of his usual position
that it is the Congress that should be making the laws and not the
Supreme Court of the United States? )

Mr. Tripe. Well, I think in a sense that is true, that the Court in
the Katzenbach case was deferring to Congress and that, under the
Eﬁauéil view Judge Bork espouses, he should have been deferential to

Senator METZENBAUM. It has been stated during these hearings
that Judge Bork is well within the mainstream and that his views
and philosophy are similar to those of other Justices, including Jus-
tice Stewart.

Now, you clerked for Justice Stewart while he was an the Su-
preme Ceurt, and I assume you know his views well. Would you
say that Justice Stewart would have eed with Judge Bork's
views on some of the major issues raised during these hearings?

Mr. Trise. I think that Justice Stewart, whom I knew and ad-
mired greatly both when I worked for him and in the years there-
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after, was really a very different kind of judge. He was less doctri-
naire. He wag more willing to pay attention to tradition, perhaps
less sure of himself, less willing to impose a particular conception,
such as that of original intent.

Now, it is true that Justice Stewart dissented in some of the very
cases that Judge Bork criticizes. For example, it is true, as several
have pointed out, that Justice Stewart was one of the dissenters in
the Connecticut birth control case in 1965. But there is a funda-
ment difference. By 1973, 8 years later, Justice Stewart wrote a
concurring opinion in the far more difficult and more controversial
abortion case, saying that he now, having reviewed the doctrine,
agrees that the Constitution does protect fundamental personal lib-
erties that are not mentioned.

And of course we know that Judge Bork has a very different
view. He thinks that the Roe decision with which Justice Stewart
agreed was fundamentally illegitimate and totally unconstitutional.
So I think there are very big differences.

There are justices here and there who would have voted with a
Justice Bork. But as I say, there is not one of the 105 who shares
his fundamentally narrow view of liberty.

Senator METZENBAUM. You know that Judge Bork has criticized
the Shelley v. Kraemer, the case in which the Supreme Court said
that racially restricted covenants could not be enforced in the
courts. Yesterday it was suggested that you agreed with Judge
Bork’s criticism of Shelley. Is that correct? Do you agree that Shel-
ley was wrong?

Mr. TriBe. Well, actually, as I have been listening to these hear-
ings, that was one of the things that puzzled me most, when Judge
Bork quoted my critique of Shelley and when it was quoted by Sen-
ator Humphrey and others. I have the page in which I criticized
what the Court did, the opinion of the Court, on page 1156 of my
1978 treatise. But then I go on to explain at great length—all the
way up to page 1170—why Shelley was right; why even though the
opinion was not as persuasive as it should have been, why Shelley
in fact was correct.

The answer, the reason, is very simple. In that case the courts of
Missouri were not being really neutral. They were not enforcing all
contracts. Not all kinds of contracts were enforced. Many kinds of
restraints on your freedom to sell your property were not enforced.
It was the racially restrictive ones that were enforced. So this was
clearly a racist act by the State.

Now, in Judge Bork's criticism of Shelley in his famous “Neutral
Principles” article, he does not just say the Court wrote a sloppy
opinion. He says—and I quote him from page 15: “I doubt that it 1s
possible to find neutral principles capable of supporting Shelley v.
Kraemer.”

In other words, in his view, there is just no way to get there from
here. Under our Constitution, there is no way to prevent courts, as
a matter of constitutional law, from enforcing racially restrictive
covenants. I disagree with that completely and I do not think I
have ever said the contrary.

Senator METZENBAUM. If Judge Bork were to be on the Supreme
Court and if the holding of Shelley v. Kraemer were to be reversed
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we would again find an America in which racially restrictive cov-
enants would be valid.

Mr. TriBe. That iz true, Senator. But let me add something. 1
think that a natural response to a question like that from a sup-
porter of Judge Bork would be, how likely is it. And it seems to
me——

Senator METZENBAUM. Let me answer that for you.

Mr. TriBe. That would be fine.

Senator METzENBAUM. Two weeks ago in Cincinnati, a group of
people presented to me a whole handful of deeds that still contain
racially restrictive covenants. And I must say to you that in my
lifetime I bought a home with a raciaily restricted and religiously
restricted covenant in it and I said 1 was just going to go ahead and
buy it anyhow. But I did have a problem getting a mortgage on it.

go I would say to you, if Judge Bork or anyone else would make
the peint that a restrictive covenant is not probable in this day and
age, do not kid yourself. It is not only probable. It is a reality in
the world in which we presently live. There are many deeds
coming through with racially restrictive covenants, even as we sit
here this morning.

Thank you,

Tht‘e? CHAIRMAN. Did you want to respond to that? Any other com-
ment?

Mr. Trie. Well, I would only add one thing, and that is that,
even though there are statutes, including the civil rights statutes,
that now would make such covenants hard to enforce, and even
though I do not predict, no matter what happens in these hearings,
that Shelley v. Kraemer would be overruled, it says something to
me about a judicial philosophy that someone would find no way to
support as fundamentally correct and basically decent and consti-
tutionally grounded a decision as that in Shelley. It suggest a very
narrow view of equality again, and that does concern me as a
matter of constitutional philosophy.

The CriairMAN. The Senator from Wyoming.

Senator SiMpsoN. Thank you, Mr. Chairman, and welcome to
you, Professor Tribe.

You are indeed a very well respected man, a very bright and re-
markable professor mg; a fine reputation, and also not nearly as
prolific as Judge Bork, but nevertheless, you have put your pen to
paper several times. And I have read some of this. It was very in-
terg?sting. And you have written a great deal on the law, have you
not?

Mr. TriBE. I guess I have, Senator.

Senator SiMPsoN. You have. And how long have you been writing
and?speaking on the issues of law and lawyers and the Constitu-
tion?

Mr. Trieg. I think for about 18-19 years, ever since I joined the
law faculty.

Senator SimpsoN. Could you please furnish the committee with a
list or copies of your legal writings and speeches and papers? That
would be helpful to me as I go forward.

Mr. TriBE. Senator, there are about 90 articles and 12 books. Do
you really want them ail? I would be happy to submit them.

Senator SimrsoN. Yes, I do.
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Mr. Trise. Okay.

Senator SiMpsoN. They need not go in the record, but I would
like them.

Mr. Trise. I would be happy to do that.

The CHAIRMAN. Let me ask you a question, are you going to
make him pay for the copies? Are they hardbound copies?

Senator SiMpsoN. Now, you do not have to go through all of that.
No. Just give me a list. That is all. I asked for a list. I did not ask
for copies.

Mr. Trire. That would be fine. I will be glad to.

Senator SiMpsoN. Again, ] am always fascinated how we return
to the same themes of Watergate—which has been laid to rest so
many years ago it is hard to believe. I mean, this man went
through that pitch twice; when he was nominated for Solicitor Gen-
eral and U.S. district court judge.

There is not much more, as I say, you can get out of that action.
That is one of the most extraordinary things, but it is like our phi-
losophy around here in legislating, nothing ever dies. It always
comes back. But that, I think, is something.

And then, of course, the Griswold case, which was concurred in
by Justice Black. We always manage to miss that. Justice Stewart,
I believe, called it a—what did he call it? He called it a somersault.
Justice Stewart said about the Griswold case, “To say that that
Ninth Amendment has anything to do with this case is to turn
somersaults with history.”

Mr. Triee. You know, Senator, that in 1963 Judge Bork wrote
one of his finest articles in which he explained why Justice Stewart
was wrong about that and explained why the ninth amendment did
apply. If he had adhered to those views, I think perhaps he would
represent less of a concern about liberty.

Senator Smvpson. OQkay. Let me get back really a fascinating ad-
venture here, and that is the Indiana Law Journal article of Robert
Bork in the fall of 1971. You do not have to go for it, Laurence—
nothing to do there—because everybody else has gone for it.

Mr. Trige. Yes, I must admit I have read it.

Senator SmMrsON. And this has been dissected and masticated
and digested and undigested, and really the thing about it that is
80 curious, no one ever refers to the first two paragraphs, and I
would think that a person like you, who is a professor, academe,
and interested in thought and process would be just as concerned, I
think, as anyone in the United States about how this article has
been distorted and pulled and twisted, because the author said—it
was a general theory—it was to be properly viewed as, “ranging
shots, an attempt to establish the necessity for theory, to try to
evolve the argument.”

The style is, “informal, since these remarks were originally lec-
tures and I have not thought it worthwhile to convert these specu-
lations and arguments into a heavily researched, balanced and
thorough presentation, for that would result in a book.” That is the
opener.

And then he closed and said that it was tentative and explorato-
ry.
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Mr. TriBe. But in the very next line, after saying tentative and
exploratory, he said, “yet, at this moment I do not see how I can
avoid the conclusions stated.”

And for 15 to 20 years thereafter, in other articles and in other
speeches, he took virtually the same positions on the basic themes
of that article. It is simply unfair to Judge Bork to say that, be-
cause the article was ranging and because it was informal, that it
t}ilpl:]s not reflect a well thought out philosophy, for which I credit

My concern is that that philosophy is sharply at odds with tradi-
tionsl of liberty and equality in tgis country—not the style of the
article.

Senator SmMpsoN. Let me ask you, many have spent a great deal
of time on that article, and I ask you as a professor, do you think
that the interest and remarkable attention that has been given to
this article, with the preface that the author made 16 years ago,
might well chill the interest of law professors and those who like to
theorize to write provocative articles or to share controversial
thought?

Mr. TriBe. I, Senator, cannot imagine that consequence. Most
law professors love attention and love having people take potshots
at them, agree or disagree. I do not think there is anything chilling
about it at all.

Senator SmMpsoN. But you have not been here while they talked
ﬂb?lut it for 5 days. I think it would have chilled you a little if you
rad.

Mr. Triek. I have been listening, I understand that when one—you
know, you write something and you venture out in public, and then if
people disagree strongly, that 1s what life and debate is all about.
That is why I believe so strongly in the first amendment.

Senator SimpsoN. It is also about change, is it not? Is that not
what life is about, too?

Mr. Trige. I admire change. I admire growth. I wish that Judge
bqurk could change some of the views that I find so profoundly trou-

ing.

Senator SimpsoN. Do you still adhere to all the various views and
writings that you held and expressed 15 years ago, or 20 years, or
even 30 years ago?

Mr. Trigk. I hope not. I have not canvassed every single thing I
have said.

Senator Simeson. Well then you have joined the rest of us, and I
like that. And it is important to know that growth is change, and
change is maturity and it is life itself, and without that we do not
have much,

But I was interested in some of your provocative statements. You
stated that the Supreme Court’s decision allowing the display of a
Christmas Nativity scene—Lynch v. Donnelly, was as bad as the de-
cision—which we all abhor—allowing racial segregation, Plessy v.
Ferguson. You said that.

r. TrIBE. Well, Senator, what I said was that——

Senator SimpsoN. That is pretty provocative.

Mr. TriBe. What I gaid was that to say that those of the Jewish
faith and those others who feel left out by the Nativity scene, to
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dismiss them by saying it is their problem, it is their problem if it
bothers them, is just as bad as saying in Plessy v. Ferguson, as the
Court did, it 18 the problem of blacks if they think being separated
makes them unequai. I was making a very specific comparison.

Senator Simpson. Well, fortunately, we cannot blame that one on
Bork. He did not have anything to do with that. But your comment
was interesting.

And then you know that other comment about the death penalty.
This is a pretty potent thing you are saying. You are not exactly
nonprejudiced in this area, and I use prejudice in the correct term
without the connotation of racism. A harsh commitment to law en-
forcement ueber alles—which is an interesting statement in itself,
an old reference that was distasteful in a time past—ueber alles,
Deutschland ueber alles was that part—and then you go on with this
statement about the Supreme Court “exhibiting less interest in
avoiding the death of possibly innocent people than in helping
government keep the grim line of the condemned moving briskly to
meet their appointments with the executioner.” That is a quote from
you, and you are talking about Justice Blackmun and Powell in a
most extraordinary way.

I just think that that shows a passion that you would not want to
miss.

M{ time is closing, and that is what happens to us around here,
but let’s admit—maybe we could, and I am not trying to put any-
thing into your mouth—let’s admit that you are very interested in
politics and you have some deeply held political views. You said
earlier that politics—and I certainly said it—that politics is playing
a significant role in this confirmation process.

I believe that any American observing it has got that figured out
by now. And nevertheless, you appear here as a professor or as an
academic. I have the richest respect for that, for your writings, for
your university. I have been honored to be at the John F. Kennedy
School two or three times in a lecture series and debates.

But you are political. In fact you said one time to our colleague
on this committee, to Ted and his interest in politics, you said, “I
would give him any advice he wanted. He knows that I would want
to participate in his campaign.”

Now, everybody has the right to identify with a political party
and a political person, but I think we have to be aware of your
strong political leanings and of the fact that the title “professor”
does not just allow you to sit outside of the mainstream of politics.
I think that we would want to indicate that when you offer your-
self to work for a politician or a political campaign, that that is pol-
itics at the deepest and most intimate and most intense level.

They ridiculed Judge Bork at Yale University for being for Gold-
water. I think he said there were two professors that were for Gold-
water, and they toock their lumps. He said it in good humor.

All T am trying to do is say that let’s not be here and say things
as if there was an academic tilt to it that is not deeply rooted in
your own personal, deeply held philosophy, ideology of politics. And
that is what I want to convey.

Mr. TriBe. Senator, I do want to say that my constitutional phi-
lozophy and my political beliefs are very often at odds. I have pa-
tiently explained in many contexts why I think one cannot read
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the Constitution in the radically egalitarian way that some people
would like to, to just redistribute things. Whatever views I may
have politically have nothing to do with that.

As a political matter, it is a lot easier not to come to a hearing
like this. But if one has read somebody’s work and believes that
there is a real tension between it and a very widely shared set of
views, as I said, shared hy 105 Justices of every imaginable political
stripe, then I think being chilled, staying out of the debate, is not
terribly helpful.

So the fact that I have political views—which I surely do and
which T am not ashamed of—does not have a lot to do with what 1
ﬁave testified here, or anything to do with why I am testifying

ere.

Senator SimpsoN. Well, I know you believe that, but T have a
little problem with believing it. And the interesting thing is, 5%
years this man has written——

The CHAIRMAN. Senator?

Senator SimpsoN. Just one second, I do not transgress often. This
is important.

Five and a half years of writings of opinions on that Court and
not one person yet has come in and said that any of those opinions
are out of the mainstream. Is not that fascinating? Not one.

Mr. TriBe. I do not think it is—with all respect, to be honest—I
do not think it is that fascinating, because I have never doubted,
nor has anyone else, Judge Bork’s really fine intellect and his ca-
pacity to write fine opinions that will not be reversed by the Su-
preme Court.

The fundamental difference between being on a court of appeals
where one is operating within the bounds of precedent and being
on the Supreme Court where one is making precedent is the reason
that people like William Coleman and others have looked to 20
years of prolific writing and speechmaking about the Supreme
Court and about what it should indicate as a guide to what Judge
Bork might do upon that Court.

Senator StMpsoN. Mr. Chairman, thank you for your courtesy.

The CHARMAN. Let me say two things here. I think it is very im-
portant that these ad homonym arguments cease. No one ques-
tions—or no one should question, in my view—the right or the sub-
stance of what a witness says any more than they question the sub-
stance of what one of us say, unless on the substance you can find
a criticism.

The fact of the matter is the issue is, at this point, not what your
political views are; it is what you have said here. Now, if we have
criticism of what you said here and arguments with what you have
said here, we should state it.

I would like to give you an opportunity to respond to something
you did not in the soliloquy get an opportunity to respond to, and
maybe you do not want to—your statements about the death penal-
ty, the comment read. Do you wish to respond to that at all? You
need not. I just want to know if you do.

Mr. Triee. Well, I have been very critical of the speed with
which certain death penalty cases have been resolved. But I have
aleo found the entire subject of whether the death penalty is consti-
tutional to be one of the most perplexing.
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I do not find it as easy as Judge Bork does. He says becauge the
Constitution mentions capital punishment, that is the end of it. Of
course, they assumed there would be death. It also mentions hack-
ing off people’s limhs—"no person shall twice be put in jeopardy of
life or limb.” But I believe Judge Bork would agree that doing that
would be unconstitutional.

And Judge Bork himself said that, when it comes to desegrega-
tion, even if the authors of the 14th amendment assumed that sep-
arate was equal, their core commitment to equality should override
that. And I am disappointed that he does not seem to consider the
possibility of a similar argument about death.

On the other hand, I do not think that some of the opinions
about the death penalty, saying that it is automatically cruel and
unusual, make a lot of sense to me. I think it is a difficult issue
and I do not have a clear view of it.

The CHAIRMAN. The Senator from Arizona.

Senator DECoNcINI. Professor Tribe, if you were nominated for
the Supreme Court—if you were the nominee——

Mr. TriBE. Dream on, Senator.

Senator DeCoNcINI [continuing]). Would you not expect to be
asked about your writings and the statements that you have made
over the last 18 or 19 years, and be prepared to respond to them?

Mr. Trise. I would certainly expect to be asked and I would try
to be prepared to respond to them.

Senator DEConcINI. And you would not be surprised if someone
came forward who was a colleague or a professor and objected to
your views of how you interpret Supreme Court decisions?

Mr. TriBeE. Not at all surprised. 1 would be surprised if no one
did. That is the nature of this process.

Senator DECoNncINI. That really is the role of the public wit-
nesses as I see them, on both sides, to express their views. They are
not before us for confirmation. You are not here for confirmation.
Maybe some day you will be, and if you are, I am sure there are
going to be several Senators that are going to have some dandies
that they are going to ask you.

Mr. TriBE. Is this supposed to have a chilling effect, Senator?
[Laughter.]

Senator DEConcini. No. I do not think the one I am going to ask
you is going to be any great dandy, but let me ask it, anyway.

Your conclusions about Judge Bork seem to be that—I think in
Your statement it says, “the moderation suggested by Judge Bork’s

atest choice of words turns out to be illusory, leaving in place a set

of views every bit as hostile to individual rights and deferential to
executive power as Judge Bork's two decades of public speeches
and writings would have lead a detached observer to expect.”

Now, my problem with that—and I have great respect for your
writings and I know you have been a witness here a number of
times and I have read many of your things—a number of very dis-
tinguished individuals, many with long history in service and
honor in the area of civil rights, have or will testify in favor of the
Bork nomination.

Let me just mention a few: Gerald Ford, Attorney General Wil-
liam Rogers, former Attorney General Elliot Richardson, and Mr.
Lloyd Cutler, former counsel to the President.



1316

These people have been active in civil rights activities and do not
have a reputation of being hostile in that area. How do you explain
the support of these distinguished individuals who come forward
and say that, hey, this nominee is okay, you do not have to worry
about him; how do you go through that rationale when you see
that kind of distinguished people supporting Judge Bork?

Mr, TrIBE. I would suppose, Senator, that on any nomination of a
controversial sort there will be differences or view in how one un-
derstands a public career. One of the things that makes the case
difficult is that many people I respect have a different view of
Judge Bork’s work than I do, and I respect Judge Bork as well.
And so0 it would be easy to say, well, if there are some good people
iln thz;t corner and he is a fine fellow, why do we not all just go

ome?

The reason that I do not just go home, and the reason I really
think that this committee deserves credit for taking its role so seri-
ously, is that the stakes are far higher than the illustrious person-
alities on both sides. The stakes are even higher than the future of
one distinguished man, Robert Bork.

It is a question of where the risk should fall. You know, I have
been teaching about the Constitution for a very long time. I care
deeply about it. Some people might not agree with everything I
think about it. That is fine.

But I think we can all agree that, if something we deeply believe
is fundamental to the constitutional tradition is at risk, then we
should not take chances, that the burden should be on those who
want to run that risk. And that is where I come out.

I am given pause by the fact that there are distinguished, seri-
ous, thoughtful people on the other side. One of them is Robert
Bork himself. But it seems to me that each member of this commit-
tee, each Member of the Senate, has a responsibility to think it
through on his or her own, to read these writings, not to ignore the
opinions, not to ignore the work as Solicitor General, but to realize
that they were within a more constrained framework, and to ask,
ultimately, whether his judicial philosophy—one that I believe he
holds in a principled way—is dangerous to principles of liberty and
equality? And if your best judgment is yes, then no list of people on
the other side can erase that.

Senator DECONCINI. You are saying it is really going to be a sub-
tive decision by each member of this committee and each
ember of the Senate, or it ought to be.

Mr. Triee. I think it has to be a decision for each member’s con-
science.

Senator DECoNcINI. In your statement, on page 19, Professor
Tribe, you state: “Only heightened judicial scrutiny at an interme-
diate level for matters of gender, and at the strictest level for mat-
ters of race, resulted in the consistent and predictable shift toward
equality in the vital areas of race, and more recently, sex.”

Is it not true. that the predictability and consistency that we
desire in this area comes not from the standard announced by the
Court but rather from the record of the Court? Is it not better guid-
ance for State legislators to look at the type of statutes upheld or
ovgrgumed than to try tea guess how the Court will apply its stand-
ards’

.
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Mr. TRIBE. Senator, I think that, as Mr. Coleman and others who
have had lots of litigation experience have tx :tified here, the stand-
ard is crucial for predictability. That is, if you just line up the re-
sults and put on one pile the list of laws that have been upheld and
then on another the set that have not been upheld, you still have
less idea than you need, in drafting laws and in arguing about
them and in advigsing people, about just how powerful a reason
there must be to justify a line that government has drawn between
men and women.

When the Court has said, in very important cases such as Missis-
sippt University for Women v. Hogan, that the scrutiny should be
heightened, I think what it has really been telling us is that it is
not enough that you can think up a good reason for the law. You
have to be able to find in the history of the law a powerful showing
that there was an unusually significant public objective that could
be served only in that way. Stereotypes will not do.

That has given me guidance as a litigator. It has given other
people guidance, and if you wipe that away and wash it away with
a bland formula about reasonableness, then all of the predictability
we have built up since the Supreme Court entered this area long
ago will be undermined.

Senator DEConcini. Well, let me ask you this. Could not two Jus-
tices apply the heightened scrutiny standard in the due process
clause and come to different results, and conversely, could not they
apply different standards and come to the same results?

Mr. TriBe. It is possible, Senator, but statistically the standard is
very influential. That is why many people have thought that still
stricter scrutiny would be useful in gender cases. But the one area
where the standard tells you nothing about the results, where it
basically is a blank check, is with respect to this fuzzy notion of
just reasonableness, because as the cases illustrate, that does not
help at all.

Senator DEConciNi. Have you, in your course of study, deter-
mined if the reasonableness standard has ever been presented that
you know of before—similar to what I think Judge Bork has pre-
sented two or three different times here, which troubles me a great
deal, particularly as it applies to women and gender, but for all as-
pects of the due process clause—has that standard been seriously
advanced before? I am just asking a question to learn something
because I do not know. I have never come across it until Judge
Bork brought it up.

Mr. TriBE. Senator, I think it is a Robert Bork product, and I
think no one has doubted his originality. He does suggest that it is
not new, and he suggests that it is what Justice Stevens has been
doing. And in preparing for this testimony, [ have reread all of Jus-
tice Stevens'——

Senator DEConcinI. Yes. Is it Justice Stevens?

Mr. Triek. I do not think so.

Senator DEConNciNL. I do not think so either, but I want your
opinion.

Mr. Trige. Well, Justice Stevens occasionally uses the word ‘‘rea-
sonable,” but he makes it very clear that he is applying that stand-
ard from the perspective of what he calls an impartial lawmaker,
and in one case involving a home for the retarded, he says that
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what you have to do is ask yourself how someone in the group that
is hurt by the law would assess its reasonableness.

Now, that is at least somewhat more structured than the ques-
tion of whether it is reasonable to the whole community.

Senator DeConciNi. What do you think Judge Bork, when he
says reasonableness as to race—do you think he is talking about
the strictest standard?

Mr. Trige. It does not sound like it to me. His views of Shelley v.
Kraemer reinforce that view. That is, if he believes that it is con-
gistent with the 14th amendment for courts to have enforced racial-
ly restrictive covenants, then he is certainly not applying the
strictest scrutiny, and he is applying a version of reasonableness
that will let various kinds of race discrimination through as well.
That is obviously a source of concern.

Senator DEConcINL. Would I draw from that conclusion that you
think his reasonable standard would be more in line with the ra-
tional standard?

Mr. TriBg. If I had to guess, Senator, I would think it is more in
line with that. But in fairness to him, I do not think——

Senator DECoNCINI. Now, he says not. He says it takes it all in.
You kind of shift it down and just let it come down and it will all
be okay.

Mr. TriBg. It will all check out.

Senator DECoNcINI. But I have trouble with that.

Mr. TriBE. That is why I called it a blank check, Senator. I think
it is impossible in fairness for anyone to take what he said—which
was really a way of explaining earlier statements that equal pro-
tection does not extend to women—to take what he has said and to
make anything predictive out of it, to use it as a source of some
sense of personal security that women are going to fare well under
tlﬁat ktest. I think simply it is a dream and a prayer and a blank
check.

Senator DeConcint. Thank you, Professor Tribe.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

The Senator from Iowa.

Senator GrassLEY. Thank you, Mr. Chairman.

Professor Tribe, a quotation from “God Save This Honorable
Court,” at page 103, brings to my mind the point that maybe you
think it quite unfortunate that there are those who seem to be
making an issue of Judge Bork’s intellectual growth and the fact
that he has changed his position on certain issues.

You stated there, ‘Perhaps the most important qualification for
a Supreme Court Justice is the possession of an open mind.” Does a
schoﬁar who learns from experience and intellectual debate exhibit
an open mind?

Mr. TriBe. I think so, Senator, and I continue to believe that an
open mind and ranging mind is a vital qualification. I am not
among those who have ever criticized Judge Bork for the views he
hﬁs changed. I have been worried more about the views he has not
changed.

An%l let me just take another moment, if I might. I have, though,
addressed the problem for this committee when the changes occur
under the spotlights and in the formulation of a new standard,



1319

such as the reasonableness standard that emerged for the first time
in the confirmation hearings or in the colloquies over the first
amendment. I do worry about whether it is reasonable for the com-
mittee to ask a nominee, in effect, to make a commitment about a
new position. If that is a problem, then what you do is emphasize
more where the nominee has been for 20 years, what he has been
writing all along.

Senator GrassLey. Well, I think if we compliment people for
scholarship and a changing mind, then it is also legitimate that
when scholarship has reaffirmed old positions that that is nothing
to be extra critical of. You find it to your liking when you agree
with Judge Bork when he has changed his mind. I think that you
would not expect people of principle to be changing their mind on
everything that they study. There has got to be some affirmation of
issues they bring up.

I want to go on because I do not really have a lot of questions,
but I do want to bring into this discussion some comment on a
theme that I derive from some of Judge Bork’s writings. That
theme that I want to bring up of Judge Bork’s is one that is highly
critical of what I would call the professoriate, and I would mean by
that a group of intellectuals with distinctive public policy biases, a
group bent on using whatever influence they have in the colleges
and the law schools to move society where they want that society
to go; in other words, push society faster than the democratic proc-
ess would dictate.

The suggestion from these law professors is that people ought to
distrust popular government. Of course, I think that is very ironic
while we are celebrating the 200 years of a document committed to
aliow participatory democracies to work for people to govern them-
selves.

But putting that irony aside for a minute, the further suggestion
is that if democratic societies do not want to accept the ideas of
these professors, or are as yet not ready to accept them in full,
then that democratic society is somehow morally deficient. Judge
Bork’s writings, even when he was a law professor himself, show
that he has little use for those who distrust or are critical of our
system of government.

And I think that at this point, as a compliment to Judge Bork, I
want to refer to writings published on September 5, 1985, in Judi-
cial Notice. On this point, he was asked the question: ‘“What ideolo-
gy then, if any, animates the law schools?”

This was his answer: “Among many constitutional law profes-
sors, there is a continual search for general philosophical principles
about the nature of a just society which the professors would like
Jjudges to convert into constitutional law. This is a relatively new
development,” he says, “and I cannot say I understand all of the
reasons for it.”

Continuing the quote, ‘“‘Perhaps they just love playing with phi-
losophy and find law too mundane or pedestrian, or perhaps in
some cases the professors have realized that they are never going
to get the electorate or their representatives to agree with them on
social policy. A quick way, the only way to the society they want is
to get judges to make this society over.’
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Now, it seems to me that that is really the judicial philosophy of
too many law professors, to make society over the way that they
think best. I suppose we could ask if these selected few—whether
they be from the Harvard Law faculty or from any other law facul-
ty—really know what is best for America, we ought to appoint
them all to the Supreme Court, and make the Supreme Court up
solely of people like that. After all, democracy moves slowly, really
too slowly for some of these people.

They just cannot wait for elected officials in Congress or in State
legislatures to bring about the changes. And I think that we ought
to recall what Senator Daniel Webster said about this. We have off
the Senate floor a portrait of one of these giants of history, which
Daniel Webster is. The words of Daniel Webster, I think, capsulized
what these hearings are all about. They summarize best the role of
the courts in the democratic society, and particularly the way I
think Bork says that some of these professors say that the role that
the courts in a democratic society ought to play.

This quote, I think, is important, Mr. Chairman.

Good intentions will always be pleaded for every assumption of power. It is hardly
too strong to say that the Constitution was made to guard the people against the

dangers of good intentions, There are men in all ages who will govern well, but they
mean to govern. They promise to be good masters, but they mean to be masters.

And I think we ought to consider this as we consider the process
of participatory democracy that is as much what our Constitution
is about as what the Supreme Court is, and to remember those
writing in the Federalist Papers who said they expected the Su-
preme Court to be the least dangerous of our branches of govern-
ment.

Mr. TriBE. Senator, they also expected, I believe—from Jefferson
and Madison to more contemporary observers—they also expected
the courts to preserve certain fundamental liberties that are not up
to any majority.

I would be very much with you in criticizing anybody—though 1
guess I would not much emphasize whether he was a professor or
not—criticizing anybody who says, “I have got the key to the good
gociety, and I want to impose it from above.” I am distrustful of
power. I believe that power can lead to arrogance.

But I believe that the fundamental genius of our constitutional
scheme—in leaving certain matters not to government but to the
family, to the individual, certain fundamental liberties that were
never ceded to Government, that that genius depends on a Court
that has the authority to protect personal privacy from those who
think they know best for everybody.

So I do not think you and I are that far apart. It seems to me
that the real difference is not in where we believe those who run
the society should come from. I think that democracy is terrific in
that respect for making policy choices, but within a frame of refer-
ence that is ultimately dedicated to keeping certain fundamental
liberties away from government. That is why I began my expres-
sion of concern about Judge Bork's philosophy with the fact that
his view of that sphere of liberty seems to me to be so narrow. And
it is not because I believe that an elite group should be in control.
It is precisely the opposite, because I believe there are some things
that people should control for themselves.
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Senator GrassLey. Well, I appreciate the response. I do want to
bring into the debate Judge Bork's view because I think that there
is in the debate before this committee, a feeling that the courts are
the only solution to the problems that face our society. In my judg-
ment, that is antithetical to the political process which is the
strength of our decisionmaking process and our basic democratic
principles. And particularly when I see that the real gains in civil
rights, the real gains in women’s rights in the last 20 years have
come through the legislative branches of government, not through
the judicial branches of government.

Mr. TriBE. Senator, that is why I am puzzled by Judge Bork’s
view that, when this Congress tries to enforce the 14th amend-
ment, as it did in Katzenbach v. Morgan, that courts should step in
and overturn it. That is why I am puzzled by some of the doubts he
has expressed about democratically created programs of affirma-
tive action.

The activists, those who want to give the courts more power, are
not always on one side of this debate. It seems to me that it over-
simplifies the issue to cast it as though it is a debate between those
who want courts to wield all the power and those who wants courts
to be powerless. I do not think that is what is at stake.

The CHAIRMAN. Your time is up, Senator.

The Senator from Vermont.

Senator LEanY. Thank you, Mr. Chairman.

Professor Tribe, it is good to see you again.

Mr. TriBe. Thank you.

Senator LEany. There are days you probably feel that you live in
the Senate Judiciary Committee when we are having these kind of
confirmations.

Also, I want to tell you how helpful your book, “God Save This
Honorable Court” was. I brought it up to my farm in Vermont
during the August recess and read it. I also a couple of times
Eacks id and read some of the best seller thrillers that were around

ut——

Mr. Triee. That shows good taste, Senator.

Senator LEany. I read it, especially the part about the Senate as
an equal partner in this matter. And I think that that is something
that has to be emphasized. We are not here to rubber stamp any
nominee. I think Judge Bork would be the first one to agree with
that. And we are not, in these rather extraordinary hearings, hear-
ings that have gone into far greater detail than any I can remem-
ber in my 13 years here.

In your testimony this morning you spoke of the free speech
issue, which is the area that I was most concerned about in these
hearings, and you did not address one aspect of the question—there
was no way you could address all of it—but that concerns me, and
that is a first amendment protection for speech that is neither ob-
scene nor has a relationship to the political process.

The vast realm of speech, from the same best sellers I might read
when I get back home to the prime time entertainment TV, cur-
rently it has first amendment protection. Now, Judge Bork’s writ-
ings concern me a great deal about that. In 1971, of course, in the
Indiana Law Journal he stated that only explicitly political speech
should be protected. Over the years he has softened that position
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somewhat. He conceded that some speech that directly feeds the
democratic process should be protected, even if it is not explicitly
political.

But he never really squarely renounced it until he was answer-
ing my questions last week. Now, you have read his testimony. You
have seen the answers he gave to my questions and some of the
followup ones. Does his testimony reassure you that if he is con-
firmed he is going to in fact adhere to this long established prece-
dent and actively protect nonpolitical speech?

Mr. Trise. To be completely candid with you, Senator, I just
cannot tell. I mean, it is clear that Judge Bork is struggling with
that issue and I believe he is struggling sincerely with it. What I
understand him to have said to both you and Senator Specter is
that, if he were doing it from the beginning, we would not have
been where the Supreme Court is—nowhere near it—and that he
really continues to disagree with the great dissents of Holmes and
Brandeis in 1919 and 1920.

But on the other hand, he thinks—and I believe that is entirely
sincere as well—that his attempt to do a bright line test in 1971
was a bit too professorial, not sufficiently practical.

But what it all adds up to, what kind of protection that would
mean for artistic expression, for literary expression, I think is im-
possible to tell. And I say that particularly because of Judge Bork’s
continuing critique of one of the landmarks of modern first amend-
ment law, an opinion by the great conservative jurist John Mar-
shall Harlan, Cohen v. California.

In that case there was purely political speech, a vulgar slogan on
a jacket worn by a young man. But the community took offense
and sentenced him to a month in jail. In explaining why he should
have been protected, Justice Harlan used the famous phrase, “one
man’s vulgarity is another man’s lyric.”

But I notice that when Judge Bork paraphrased it, he had a dif-
ferent phrase. He said, “one man's obscenity is another man’s
lyric.”

Senator LEaHY. Yes, I realize that.

Mr. TriBe. Now, it seems to me that shows an awfully broad
vigion of what might be obscene. Justice Harlan said quite early in
that opinion, of course, this is not an obscenity case, there is noth-
ing erotic or stimulating about that slogan on the jacket.

But if by ‘“obscene” Judge Bork means, as he appears to mean,
whatever gives offense to the community—if even a single word
can make a political statement obscene—then even the formulation
of first amendment jurisprudence which Judge Bork gave this com-
mittee leaves some fairly serious room for worry about the health
of freedom of expression in the United States.

Senator LEaHy. Well, this is why I raised the question. We have
before us his writings and speeches over almost 20 years and then
his answers t0 questions by me, Senator Specter and others on first
amendment here. They are sometimes at variance. But as recently
as last spring he had told a TV interviewer that first amendment
protection for artistic work should be determined on a case-by-case
basis. Do you see a problem? Do you see a chilling effect on the
first amendment in that regard?
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Mr. TriBe. I have been asked about whether hearings like this
might cause a chilling effect.

I think that is nothing compared to the chill that you will see if
judges assert the power—if anybody in government asserts the
power—to decide of each piece of writing, of each piece of art work,
whether it is too close to the border, whether it is sufficiently
worthy to be protected. That kind of censorship is what the first
amendment is designed to prevent.

It seems to me that Judge Bork, in answering Senator Specter’s
question about whether this was not taking from the courts the
power to determine first amendment issues, really did not address
the degree to which it was giving to courts a kind of potentially
censorial power, a power to pick and choose. And I am afraid of
that particularly because one of Judge Bork’s opinions—and I do
want to discuss this one briefly—on the D.C. Circuit, the one the
U.S. Supreme Court has agreed to review—suggests that, when
Government picks and chooses based on the content of the mes-
sage, that does not strike Judge Bork as offensive to the first
amendment.

When people demonstrate against a foreign embassy, they are
violating an act of this Congress, and Judge Bork suggested that it
is okay for the law to be drawn that way. That is, he said Congress
may draw a distinction between those who want to demonstrate
against a foreign embassy and those who do not. And that worries
me about his first amendment jurisprudence more.

Senator LeaHy. Well, in fact, | had looked at that one particular-
ly because Judge Bork has had only one majority opinion go up on
cert. and that is now waiting to be decided. I was particularly in-
trigued by that one and questioned him about it because if you
were to push that to the extreme—the statute which says that you
can demonstrate within 500 feet, or you can carry a placard within
500 feet if you are in favor of the policies of that Government, but
not if you are objecting to the policy—if you push that to the ex-
treme, it means after Iraq had one of their airplanes attack our
ship in the Persian Gulf—the Starke—kill dozens of Americans on
it, it would be legal to carry a placard in front of the Iraquian Em-
bassy saying, “We agree with everything you have done. We ap-
plaud your government and we applaud your policy.” But if a
parent or spouse of one of those people killed were to carry a
placard saying “We think this was a dastardly, murderous act,”
they could not demonstrate.

And it concerned me on that particular one that that is the only
one that has gone up. My concern and one of the things that all of
us are going to have to answer is what of Judge Bork’s writings
have been professorial discussions to raise an issue—to get your
students thinking—and what have been the views of a potenfial
Justice of the Supreme Court.

And on first amendment rights, I think that is so basic to the
way our country is run, is so basic to providing the kind of diversi-
ty in this country that preserves our democracy, that that question
has to be answered pretty solidly in the minds of each Senator
before they can vote on this.

And 1 look at what has happened here. If Judge Bork is con-
firmed, he would appear to be the only member of the Supreme
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Court who believes that, one, there is not a constitutional right to
privacy in family matters; that government classifications should
be judged by single reasonableness test under the equal protection
clause; that Brandenburg v. Ohio was wrongly decided because it
gives too much protection to speech.

If that is so—and, you know, each person will have to go back
and decide whether that is a fair analysis of Judge Bork—if that is
80, if he is the only person who takes that position, is it going to
make any real difference if he goes on the Supreme Court? There
are, after all, eight other members of that Court.

Mr. TriBE. I guess, Senator, it is a weak argument for someone
that he is so far out that he is not going to affect anything. I would
not think that Judge Bork’s supporters would be very comfortable
with that characterization. I think the truth has got to be some-
where in between.

Every Justice who serves for life makes a difference, makes an
impact on the law, and makes an impact particularly at a time
when so many of the Justices are really very old and when the
Court is in a process of transition.

1 do not think we can afford to say that, “oh, well, it is just one
seat.” It is a lifetime seat, and there are a lifetime of problems that
will confront whoever occupies it.

I also think the Senate makes a statement when it votes to con-
firm or to reject a nominee. If what it concludes a nominee stands
for, in however principled a way, is that virtually all of the major
constitutional developments since World War II were just wrong, I
think the Senate has to decide whether it agrees with that state-
ment. And if it does not, then I suppose it ought not to confirm,
even if a person who holds that view may be isolated.

I think the issue really is not for anyone to guess exactly what
the impact will be. As I said in my opening statement, prophecy is
not a gift any of us have. The real question is what risks are we
prepared to take and what statement should the Senate of the
United States makes.

Senator LEaHY. Thank you, Mr. Chairman.

The CHAIRMAN. Senator from Pennsylvania.

Senator SPECTER. Thank you, Mr. Chairman.

Professor Tribe, 1 compliment you on your written statement,
very long. You have taken testimony from Saturday, September 19
and analyzed it, written it up, duplicated it and presented it to this
committee by Monday, September 21. I have a good idea now why
you were not on the Sunday talk shows. But it is quite an analysis.

Mr. TriBe. Thank you, Senator.

Senator SPECTER. At the outset, Professor Tribe, I think that it is
worth noting because of the volume of telephone calls that I am
getting that my questions to you do not suggest that I am for Judge
Bork any more than my questions to Judge Bork suggested that I
was against him.

You talk about Judge Bork’s testimony leaving doubt about what
he would do. But it seems to me that Judge Bork has provided
more information for this committee, telling his views. And when
Justice Scalia was here, and Justice O’'Connor was here, there was
I think more doubt as to what they would do.
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I quite agree with you on your assessment that this committee
has to decide where the risks will fall. And I also agree with your
aﬁseisment that Judge Bork, as you put it, is a daring provocative
thinker.

In your New York Times Magazine article earlier this month you
point out that the federal judiciary is elitist, undemocratic,
counter-majoritarian, a form of government without the consent of
the government. Such an attack is not easily dismissed.

Now my question is: Given the strength of the balance of the
court, why not in the interest of the country put on a bold, provoc-
ative thinker who would articulate a position which you say is im-
portant? Why not put that into the mix of the court in the national
interest?

Mr. Triee. I think, Senator Spector, that if the only way that
view could be heard and taken seriously was from a pulpit in the
Supreme Court, it would be a different world. But the fact is that
Judge Bork has been writing for 20 years, has been writing opin-
ions on the D.C. Circuit, has been making speeches since going onto
the D.C. Circuit, and the views that he holds are rather easy for
anyone to grapple with and debate.

I think the question, when someone is elevated to the Supreme
Court, has to be in a somewhat different context. I do not think we
can afford quite the same degree of playfulness at that level.

The fact that someone’s ideas are provocative is a credit. The
question in a Supreme Court nomination is whether the consistent
message of those ideas is hard tc square with the fundamental tra-
ditions of the Constitution as each Senator understands them.

For example, if Judge Bork believed that Marbury v. Madison
should be overruled, which of course he does not, that would be
provocative, it would be interesting. I would welcome a colleague
who would advance that view.

But if that view——

Senator SpECTER. Well, he is not on a view which is provocative
and outlandish. He is articulating a view which you say is not
easily dismissed. He is going to a very fundamental principle which
you acknowledge as worth considering, that the federal judiciary is
elitist, undemocratic and countermajoritarian.

Now Judge Bork has done his best to attract attention beyond
any question with words like “civil disobedience of the Judges’ and
“without legitimacy” and “why not make the argument to the
Joint Chiefs of Staff,” which is a form without legitimacy but has a
better means of carrying out its orders.

But notwithstanding that hyperbole and that emphasis and that
proclamation, he has not attracted much attention. I did not know
about the Indiana Law Journal article until he was a nominee. I do
not even think that Senator Simpson knew about it.

But if he has some ideas that are worth exploring, why not on
the court? You have talked extensively-—and I want to get to equal
protection in just a moment.

You have talked about the women's rights cases and they are im-
portant. But Kirchberg had Marshall and Brennan and Blackmun
and Stevens and Rehnquist concurring. And the Mississippi Uni-
versity case had O'Connor and Brennan, White, Marshall and Ste-
vens. And in Turner, which has a very unusual constitutional right
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in my lexicon, a constitutional right for a convict in jail to marry,
has an O’Connor opinion joined in by Rehnquist, Scalia and White.

Now is Judge Bork going to overpower? You worry about his in-
fluence on the court. I worry about it too. But let me ask you the
ggestion. Is he going to overpower (¥'Connor and Rehnquist and

alia on their conclusion that a convict has a right to marry or
overpower young judges, young justices as well as older justices?
You point that out on fundamental women’s rights.

Mr. TriBE. Senator Specter, first of all, let me say that the argu-
ment that 1 said was worth taking seriously in that New York
Times piece was simply the argument that the federal judiciary is
elitist and countermajoritarian. I did not say it is worth taking se-
riously the argument that courts should therefore recede from
their historic 200-year-old role of protecting liberties that are not
specified and pinned down in the Constitution.

I think that view is a fairly outlandish view. It is not a view that
was shared by any Justice. It seems to me that that is the view
which marks this philosophy as inimical to liberty.

Now I grant you that it is always possible to say that the less a
view has going for it in terms of tradition, the more likely it is that
others will overcome it. But I do not think that the Senate should
?all( ;tself the question: Will a nominee bring the Constitution to a

t?

If that is the standard, then it really does not matter what some-
pne’g views are in this entire process. It would not be worth engag-
ing in.

Senator SpECTER. How about Judge Bork’s change of position? I
have said that I feel that his change of position ought to be accept-
ed, not that it decides the case because then you have got to decide
if he can apply settled law that he philosophically disagrees with,
not that it settles the case on equal protection.

But do you think that I am wrong in accepting Judge Bork’s
statement that he will apply the accepted law, that he now views
equal protection and, if sworn in as judged by history, which he is
very emphatic about, that he will accord equal protection to
women and indigents and illegitimates beyond the range that he
previously wrote about?

Mr. Trigk. I take him at his word that he will try, but the nature
of that commitment, as I am sure you recognize, Senator, is so
open-ended, that one cannot draw any inferences from it.

Cardozo in his book “The Nature of the Judicial Process” said,
“To determine to be loyal to precedents does not carry us far upon
the road. Precedents and principles are complex bundles. It is well
enough to say we shall be consistent, but consistent with what?”’

When Judge Bork says he will accept a whole body of law by ap-
plying a new formula like reasonableness, I am not questioning his
sincerity, but I do not think that that tells you very much.

Senator SPECTER. Well, let us pick that up. We have got 3%z min-
utes to talk about equal protection and the Stevens' doctrine and
four Supreme Court cases. So there is plenty of time to make this
not too weighty decision.

And I believe in my mind—and I am yet undecided genuinely so.
It is a question of free speech, Brandenburg, and it is a question of
equal protection and how it is applied. There are other issues, but
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those are very dominant issues, the liberty issue and the freedom
issue.

He has said that he would follow Justice Stevens’ pronounce-
ment on equal protection of the law, and there has been some
statement which deviates from that, and you have written some-
what to the contrary. But my recollection of his testimony is that
he would accept the Stevens’ doctrine.

Now Justice Stevens wrote a concurring opinion in Craig v.
Boren and then he later wrote a concurring opinion in Cleburne.

Now you cite Stevens’ intervening opinions in Kirchberg and
Mississippi University, where he joins other standards, standards
which really are not very clear, do not advance the ball much. The
Marshall opinion in Kirchberg does not talk about strict scrutiny.
But so far as Stevens is concerned—and I think it fair to judge
Judge Bork on Stevens—Stevens comes back in Cleburne and he
refers to his concurring opinion in Craig v. Boren, and he talks
about a rational test. And he talks about the legitimate public pur-
pose that transcends the harm to the members of the disadvan-
taged class. And he talks about the tradition of disfavor.

Now if you compare that to Kirchberg and the Marshall opinion
on gender-based discrimination, which talks about unconstitution-
ality, absent to showing that the classification is tailored to further
an important governmental interest and requires an exceeding per-
suasive justification, or you take the Justice O’Connor opinion in
Mississippi University for Women, which picks up the issue of im-
portant governmental objectives substantially related to the
achievement of those objectives, an exceedingly persuasive justifica-
tion, my reading of those cases—and I have studied them—is that
if Judge Bork is agreeing with Justice Stevens on the definition of
equal protection of the law—and this assumes that we can accept
Judge Bork’s statement and to apply it, which is another ques-
tion—what is the difference with Steveng in Cleburne and Marshall
in Kirchberg, or O’Connor in Mississippi University?

The CHAIRMAN. Two points, Senator. You can answer the ques-
tion in full, but that is the last question.

Senator SpECTER. I am within my time, Mr. Chairman.

The CuarMAN. Well, your little red light just went on and, with
all due respect, 1 follow the little red light, but you answer the
question fully.

Mr. Trige. I do think that Justice Stevens in the Cleburne case
shows a very special sensitivity to the perspective of the victim of
any given law, and that that distinguishes his approach from that
of some other members of the Court. And without going through,
given the limitg of time, all of the permutations, one thing I think
emerges with very great clarity.

Prior to the hearings, including in a statement made in June,
Judge Bork suggested it was a mistake to extend equal protection
to groups like women. Now that was not a very easy position to
persuade members of this committee about, I would imagine.

I think in all good faith Judge Bork says, “Well, now I am for a
simple rule. If it is reasonable, I will uphold it.” But then that
looks pretty fuzz;y. And so he says, “Well, that just means I am like
Justice Stevens.’
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But surely Judge Bork does not mean to be telling this commit-
tee that he is giving Justice Stevens two votes on equal protection
cases. I mean, we have to figure out what the philosophy that this
distinguished judge has been writing about for a long time means.
And I do not think it is enough to say, well in shorthand it means
he agrees with Justice Stevens.

Nothing that he has ever said, nothing that he has ever written
suggests any similarity to the Stevens’ approach, except an occa-
sional overlap of a word.

And so I think that the fundamental judgment here has to be
that there is a serious rigk to equal protection doctrine in the views
that Judge Bork has expressed.

Senator SpecTER. Thank you, Professor Tribe.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Heflin from Alabama.

Senator HeFLIN. Professor Tribe, in your writings of Judge Bork
have you found any writings in which he has expressed an opinion
pertaining to the selective incorporation of the doctrine of the due
process clause of the 14th amendment to bring the Bill of Rights
into that due process clause?

Mr. TriBk. I believe, Senator Heflin, that in one of the speeches
that I have read, he suggests that, even though that might not
have been consistent with original intent, that probably it is too
late in the day to eliminate the protection of the Bill of Rights.

Senator HEFLIN. Do you happen to know what that speech is?

Mr. TriBk. I will try to find it for you, Senator, and I will submit
it later. I am afraid I do not recall at the moment.

Senator HEFLIN. Senator Specter got off somewhat into the area
of predictability, as to when a person is on a court. And that, from
a historical viewpoint, has been pretty difficult. And I suppose
President Eisenhower’s appointments of Warren, Brennan and
Stewart were not—did not turn out perhaps as the advocates of
their appointment to President Eisenhower’s suggestion.

How do you account for this type of change or growth from the
original predictability?

Mr. TrIBe. Senator Heflin, I account for it largely by the fact
that many Presidents in choosing nominees have been far less con-
cerned to find someone who matches their ideology and their phi-
losophy than President Reagan seems to have been. That is, when
President Eisenhower chose Earl Warren, it was largely, as I un-
derstand the history, to get him out of the way in Republican poli-
tics in California. It was not because he had studied all of his
speeches and had figured out that he liked where Earl Warren was
going in terms of constitutional theory.

Quite often appointments are made for reasons that have very
little to do with philosophy, and quite often nominees have less of a
track record than this nominee has.

In my own review of the nominations that have been made
throughout our history, my conclusion is that Presidents who try
very hard to pick nominees with a careful view to a specific philo-
sophical bent much more often get it right than wrong.
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The surprise comes when they really are not too worried about
philosophy when they make the choice, or when the set of issues
becomes very, very different.

The issues about which Judge Bork has written cover the gamut
of liberty and equality. And I admit that the future is not ours to
know, but whatever that future holds, it is going to be affected by
the points of view on which Judge Bork has powerfully and consist-
ently expressed himself.

Senator HeFLIN. You do not seem to give much credence to the
position that perhaps there are persuaders, men of giant intellect
that are on the Court that may persuade some of the people that
have been appointed, that might have different philosophies when
they went on the Court than what they expressed in their votes
and in their writings.

Do you think that that is a factor that could play an important
part in the future of the U.S. Supreme Court today?

Mr. TriBe. I think, Senator, it can play an important part, and [
wish it would play a larger part. I have just finished writing a
brief, and fairly favorable, I might say, review of Chief Justice
Rehnqulst s latest book on the Court. And one of the things [ was
quite disappointed to learn from that book is that the Court’s inter-
nal proceedings, at least under his Chief Justiceship and under
that of his predecessor, are really not calculated to permit as much
of that croes-fertilization as they might be.

Chief Justice Rehnquist describes that, at conference, there is
almost no discussion, and that by the time the newest member of
the Court opens his mouth, the other eight have spoken and have
voted. I think in the long run the country would be better off if
there were more room for discussion and more room for people to
shape one another’s views upon the Court.

Senator HeFLIN. A discussion on the Court does not necessarily
take place only at a conference. The individuals’ discussions, even
law clerks’ discussions among themselves can end up having some
influence.

I suppose what I am driving at is, if we have a Court of a trio,
say Rehnquist, Scalia and Bork, will that group who have some-
what similar ideas be persuasive pertaining to future appointments
or the present membership of the Court?

Mr. TriBg. Senator Heflin, I think that that question really re-
lates closely to Senator Specter’s question about whether, after all,
Robert Bork is not just one man. As you point out, the whole may
be greater than the sum of its parts. There may be the kind of com-
bination that should lead you to believe that it understates the im-
portance of this matter to say he is just a single vote.

And I think it is ible that the very kind of combination you
describe magnifies tll:mstakes that are before this committee in this
nomination.

Senator HerLIN. Well, predictability has problems. I have seen
writings after the short period of time that Justice Scalia—in
which they have described him much more liberal in his writings
and in his votes than what was predicted that he would be. And I
am not sure exactly that we know exactly where he would come
down. And I think to seme degree the jury is still out on where
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Justice O’Connor would come down, particularly in the situation of
vote on a reconsideration of Roe v. Wade.

Do you have any comments on the period of time that Justice
Scalia has been on the Court and what his record has been, what
philosophy you basically have seen him following and his predict-
ability pertaining to that?

Mr. Tripe. Well, 1 year, of course, Senator Heflin, is a short time
for generalizations. But, as I indicated at the outset, based on what
I knew about them at the time, I had supported the confirmation of
both Justice Scalia and Justice O’Connor because I thought that
those who regarded them as very extreme were simply misin-
formed.

Now maybe I will have been proved wrong someday, but that
was my assessment. What is unique, I think, about this nomination
is so long and consistent a record of very specific positions on the
entire range of issues. Justice Scalia’s opinions on the Court have
been fascinating. I have found myself on several occasions in agree-
ment with him more than with any of the other eight Justices, as |
have said in a number of lectures, and I think that he is a person
whose philosophy may not be mine, and it often is not. But that did
not lead me to oppose him, and it does not lead me to think that I
would in the future oppose someone just because the philesophy is
different.

And that is what makes this a unique case, it seems to me. What
makes it unique is a very long crusade against where the Court has
been ever since World War I1.

The CuaramaN. Thank you.

Senator Humphrey.

Senator HumMPHREY. Thank you.

Professor, you come across as a scholar and a gentleman in the
literal sense of those words. I think we come to the same conclu-
sions but you support yourself very well.

In response to another question—I am not sure who asked it ac-
tually at this point—but it was in regards to the case of Cohen v.
Cali}%mia, which involved the wearing of a vulgar word on some-
one'’s jacket.

Do you think it would be within the decorum of this hearing for
you to say that word or for me to say that word?

Mr, TriBE. I do not, Senator, and I think a narrowly tailored rule
requiring decorum in a courthouse would have been a different
matter in Cohen, but what the Court said was that there was no
such rule at the time, and there was a fundamental due process
problem about using a general rule about not offending the public
to prosecute in that case,

nator HUMPHREY. You do not think that the courts should be
able to exclude the wearing of vulgar words in order to maintain
the same decorum which you think we should maintain here?

Mr. TriBe. I think they should and do have that power if they
use it. That was not at issue in that case. There was a very broad
rule that said if you are offensive, you go to jail.

hE;enator HumMmpHREY. I do not want to use up all of my time on
that.

Let me turn to the contention, the repeated contention—we
heard it again here this morning, indeed on your part—that the
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104 decisions which Robert Bork wrote as a D.C. Circuit Court of
Appeals’ judge, indeed the 432, I think it is, in which he participat-
ed are irrelevant because Robert Bork and circuit court judges are
bound by Supreme Court precedent.

And I think that is an unreasonable assertion to make, an unfair
assertion to make and an inaccurate assertion to make. Are you
suggesting to us that these cases come to the courts in neat little
packages which fit perfectly into little pigeon holes called Supreme
Court precedents?

Mr. Trire. No, Senator, I am not suggesting that, and I am not
suggesting that the cases are completely irrelevant. That was not
my point. [ agree very much with the testimony of William Cole-
man yesterday on that subject.

These cases show that Judge Bork professionally is capable of
writing a fine opinion on matters that relate to statutory interpre-
tation, and they tell you very little, not nothing but very little,
about his fundamental philosophy, a philosophy he has expressed
for many years in writing about what he thinks Supreme Court
Justices should do.

Senator HumpHREY. Well, if you are saying——

Mr. TriBe. And he said himself that to figure out what someone
thinks in that circumstance, you read all of his writing.

Senator HuMPHREY. You agree that these cases are not so text-
book perfect that they fit into little pigeon holes called Supreme
Court, precedents. In other words, you agree that there is some lati-
tude for circuit court judges?

Mr. TriBe. There is certainly some latitude, and that is why I
would not go so far as to say that these opinions are totally irrele-
vant. That would be unfair.

Senator HumpHREY. Well, to what degree are they relevant?

Mr. Trige. I do not think they tell us anything about his funda-
mental views of liberty or his fundamental views of equality be-
cause he has not had those kinds of cases. When he has, what they
tell us is not very happy.

In the Franz case, for example, he suggested in an opinion not
joined by his colleagues that the liberty interest of a mother or a
father in visiting a child over whom they no longer have custody is
not entitled to protection under the U.S. Constitution.

So when the opinions really express a view on fundamental mat-
ters of family liberty, they do not express a view that is very en-
couraging.

In the Vinson case Judge Bork was in dissent, saying that in a
sex harassment situation, the employer really should be able to
show voluntariness as a complete defense. And the U.S. Supreme
Court, although it did not review his opinion directly, unanimously
came to the opposite conclusion in an opinion by Justice Rehnquist.

So that when his opinions have addressed very sensitive issues, I
am not sure that we would all be very happy, that you would be
very happy with where the conclusions came ocut. But on the
whole, when they address matters of statutory interpretation, they
are very well done.

It would be unfair te Judge Bork to say that you could just pull
them out of a bottle, and that they do not tell you anything about
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his intellect; they do. But they do not tell you anything about the
fundamental issues to which I have directed my testimony.

Senator HumpHREY. Well, at least you are willing to go further
than some members of this panel who dismiss outright the rel-
evance of these cases and the record, the exemplary and the ex-
traordinary, impeccable record which this man has compiled in 5%
years in the second most important court in the country.

And I would reiterate, as has been said a number of times—but
cannot really be said too often—that these decisions, 104 which he
wrote, not one of which has ever been overturned by the Supreme
Court and some 432, I think it is, in which he is joined, and in
some cases, in 6 cases, in fact, he has been on the minority side of
cases for which the Court granted cert and was upheld even though
he was in the minority six times.

Mr. TriBe. Senator, could I just interject a word? I do think that
we ought to play fair about those numbers. Many people have criti-
cized the critics of Judge Bork for tallying up cases and looking at
humbers instead of getting down to cases and looking at the actual
analysis.

And with all respect, I think to some extent you are doing that
yourself when you just say well look at 100 here and 100 there.

Senator HuMPHREY. Yes, yes.

Mr. TriBe. It seems to me we ought to look at the analysis and
the beliefs expressed, and not just tally things up numerically.

Senator HuMPHREY. I think the Supreme Court does that when it
considers whether or not to take the appeal, and in most cases they
have chosen not to take the appeal.

Mr. Tripe. Well, they have about 5,000 cert petitions a year.
They only take about 100. They have said over and over again that
they often disagree completely with decisions they decide not to
review,

Senator HumpHREY. That is true.

Let us turn to some of these fundamental rights. The impression
has been left by the opponents that Robert Bork is an enemy of
privacy. And I can understand why people would get upset when
they hear those kinds of assertions or implied charges, because pri-
vacy is really absolutely essential to dignity. Indeed, it is essential
to freedom. It is almost synonymous with freedom. And I cannot
imagine anything worse than to lose one’s privacy, except to loge
one's freedom. And I am not sure they are all that different.

I want to make the point that Judge Bork has not proclaimed
any opposition to the privacy rights explicitly enumerated in the
Constitution. What he has suggested is that there is not a broad,
vast, unencumbered right to privacy.

Mr. Trie. Well, not only——

Senator HumpHREY. If I may finish. He has acknowledged, as you
know, the first amendment rights to free practice of religion, which
is in a way a privacy right, and assembly and speech, which are—
at least speech is a privacy right, the fourth amendment right to be
secure against unreasonable searches and seizures of our persons,
property, houses, papers, effects and so on.

Has he argued in favor of unreasonable searches and seizures, in
your opinion?
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Mr. Triee. No. And, of course, he does not want to repeal the Bill
of Rights.

Senator HuMPHREY. Yes.

Mr. TriBe. I think that gets off the point. The point is—and I
think it is implicit in your statement, Senator Humphrey—the
point is that he says that, once you get down that list, and if you
do not find it on that list, however basic it may be to our traditions
like the right of parents to visit their children, it is just not pro-
tected. And that, it seems to me, is very unusuai—to put it mildly.

Senator HUuMPHREY. I am going to pursue that further with you.
But let me again on this fourth amendment right, which is so im-
portant, the privacy right against unreasonable searches and sei-
zures, do you have any problem with his statements on that point?

Mr. TriBe. I am not sure I know which statements you mean.
But the only reason it is worth protecting the privacy of the home
is that you have some protection for what you do there. And I do
not think that it is a coherent philosophy that says you had better
get a warrant, but then you can control every detail of what a mar-
ried couple does or what parents do with their children.
¢ Senator HuMpHREY. He has not proposed that. Now be fair, Pro-
essor.

Mr. TriBe. He has said that there is no right of privacy that pro-
tects these decisions unless you can find it in the Bill of Rights.

Senator HumpHREY. He and many eminent constitutional schol-
ars have said that, implying that if the duly elected, democratically
elected representatives of the people want to create such a vast
right of privacy, or want to further enumerate explicit rights of
privacy, there is a means of doing that, but that judges should not
do it in their place.

Mr. TriBe. Should not create a vast right in their place. But
what I have tried to suggest in my testimony is that, for 200 years,
a right has been recognized in one form or another, which is not all
that vast. It just relates to the most down-to-earth fundamental
things about marriage, family, parenthood. And it is only Judge
Bork whe says that that whole tradition is unconstitutional, is ille-
gitimate.

I do not accept the characterization that that is a vast and unde-
fined right.

Senator HumMpPHREY. Well, he and other eminent scholars and
jurats in particular cases have agreed on that.

Mr. TriBe. You can find some who have agreed in one case or
another, but I have looked and I cannot find anyone who thinks
that the whole development of these fundamental rights should
just be wiped away.

Senator HumpHREY. That is an unreasonable step. You are
asking me to find people who agree with someone else in every
case.

Mr. TriBe. Not every case——

Senator HuMPHREY. You are not going to find that with respect
to any individual, are you?

Mr. Triee. Just this basic principle, the principle that there is
some liberty we have not ceded to the government, and it is not
completely exhausted by the Bill of Rights.
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Senator HumrHREY. All right. Let me ask you this, let us go to a
case.

The CHARMAN. Time is up. Let me point out to my colleagues
that I will forebear temptation to ask some more questions. We
have been on this witness and we could learn a great deal more if
we kept him for another 2% hours.

And we have 20 witnesses today. This is our first witness. Now
we did go by the rules we have set. I would ask if there are any
further questions of the Professor, that maybe they be submitted in
writing to him without making an additional amount of work for
him, and we recess and come back at 2 o’clock and make a judg-
ment about whether we are going to further curtail our right to
question,

Before we do that—and I would ask the audience to hold still
while we finish this, okay—is there any objection to that?

[No response.]

The Cuairman. There being none, let me enter in the record two
letters that have been sent to me, addressed to me and to Senator
Thurmond from 100 law professors. Seventy-one have identified
themselves as Constitutional law professors, and 32 are law school
deans; three persons signed both letters. I would like to enter them
in the record.

These teachers of law are writing to express their opposition to
Judge Bork.

[Letter follows:]
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September 21, 1987
The Honorable Joseph R. Biden, Jr. :
The Honorabla Strom Thurmond
Senate Judicliary Committee
Ilshinqton DC 20510

Dear. Ssnators.Ridanenmbeliteiittersy

As teachers of law and as citicens concerned with the
preservation and enforcement of constitutional rights, we ask
that the Senate withhold its consent to the momination of Robert
M. Bork to be an Associate Justjce of the Supreme Court of the
United States.

None of us has reached this deciszion easily. Judge Bork is
a highly skilled lawyer. He has also been a colleague in the
teaching of law where his skills and experience are widely
respected.

We have decided to oppose his nomination because of a
substantive concern that we believe to be so important as to
override matters of credentials or personal considerations. Our
concern is this: Judge Bork has developed and repeatedly
expressed a comprehensive and fixed view of the Constitution that
is at odds with most of the pivotal decisions protecting civil
rights and liberties that the Supreme Court has rendered over the
past four decades. In many of the areas covered by these
cecisions the Court has beccre closely divided. If Judge Bork
were to be confirmed, his vote could prove determinative 1in
turning the clock back to an era when constitutional rights and
liberties, and the role of the judiciary in protecting them, were
viewed in a much more restrictive way. While change and growth
in constitutional law are not to be opposed for their own sake,
we believe that the changes threatened by Judge Bork‘s nomination
would adversely affect the vitality of the Constitution, the
tairness and justness of our own society and the health and
welfare of the Nation., We also believe that most Americans are
justly proud of our system of strong judicial enforcement of
basic rights and that Senators should not consent To a nomination
that thraatens to make major inroads into that system.

‘{nstrumeht Tor vindticat aividuaTiifiton
bean manifested on & wide varliety of issues
Judge Bork acknowledges.the concern ofithe.
with macialjdiscrimination, he has opposed i
that jhe courts and Congress have adopted forig -
the vi&tm of sich discrimination. As a teacher he found
insupigrtablo Supreme Court decisions barring enforcement of
racially restrictive covenants and striking down poll taxes and
literacy tests as impingements on the right to vote. Later, as
Solicitor General, he unsuctessfully opposed remedies that the
courts found constitutionally necessary in ordar to redress
governmentally imposed gsegregation in housing amd public schools.
Oftan the nomines appears not to have understood the realities or
racial discrimination and ita devastating on elnorities;
ohce ha advised a Senata Cosmittse that the infawous poll tax
"was £ Very small tax, it vas not discriminatory.”

I Judge Bork?’

Y- 1 sy
digerimination. He lu-, tor m-p.l-, a’:ltlclud in scathing
tarns Supremse Court decisions striking down a state law providing
‘for the starilization of some convicts and a lav harring
"illegitinate” children from bringing wrongful death actlons.

With regard to claims of privacy, Judgse Bork believes that
thare is no foundation anyvhere in the Constitution for
challenges to thes authority of the state to interfere in the
intimate private or family lives of citizens. Accordingly, he
opposes hot only the Supreme Court’s decision on abortion in Roe
v. Wade, but its earlier holding invalidating a Connecticut
statute that macde it a crime for married couples to use
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contraceptives, a Nebraska law that made It a ¢rime to teach a
toreign language in public schools and an Oregon law that made it
a crime to send children to private schools.

With respect to freedom of expression, the nominee may have
modified his view that the First Amendment protects only
"political speech™, but he stl1ll would give n¢ protection to
artistlc expression. On the bench he has sought to uphold
rescrictions on expression mposed by government in the nare of
cthe most general considerations of mational security or foreign
policy.

In one area after another, Judge Bork would support
compelled conformity by all to the “"moral principles®™ set forth
by a legislative majority (something he once labelled "tyranny”).

These are simply jllustrations of an extreme and
comprehensive set of beliefs held by the nominee under which
courts would give almost no meaningful content to some of the
most fundamental constitutional guarantees contained in the Bill
of Rights and the post-clvil war Anendnents._ Ve, do not,cootend

that there .are mmpectahle\ o 4 X
of thpnrg : tricwn kidetands. " he(?g
believe: ﬁi vhole, his cpen hnstlli to judicial

prouct.lon*fo: fundamental individual rights 15 -.sharply at
variance not only with modern jurisprudence but also Uit.h the .
views if Thomas Jefferson who urged adoption of:the 'Bill of .
Rights® use “of tha legal check it puts into the hands of tha
judicﬂiry' and of James Madison, wvho saw the courts as
“impendtrable bulwarks® against mevery encroachment upon rights-

Judge Bork’s views also conflict with those of jurists like
Felix Frankfurter, John Harlan and Lewis Powell, each of whom has
contributed to the protection of liberties in critical areas and
who share Justice Powell’s view that “the liberties we anjoy to a
greatar extent than any other country in the world are in effect
guaranteed by the (Supreme} Court enforcing the Bill of Rights."
Indeed, in his readiness to read cut of existence whole
provisions of the Constitutjion and to discard longstanding bodies.
of law"assuring personal liberties, the nominee has manifested in

extracidinary lack of rwma
oo O ORI ST T e developrent of law. Parhaps™

most inportant, Judge Bork’s views would deprive the nation of
the critical, albeit limited, role that the judiciary has played
in helping to solve conflicts that have threatened to divide cur

society.

While conceding tha extremity of some of Judge Bork’sg views,
proponents of hie nomination have noted that as a Court of
Appeals Judge he has followed Supreme Court decisions and
suggested that once on the Supreme Court he will de the same.

But Judge Bork himself has noted that the Supreme Court “ought to
be always open to rethink constitutional problems” and that it is
the one body able to correct its own mistakes of constitutional
interpretation. Moreover, Judge Bork does not merely think that
the decisions discussed above were mistaken but that they were
disastrously wrong. He has described the privacy decisions
variously as "unconstitutional,” "judicial usurpation,*
*unprincipled." and “utterly specious.” He has viewed many of
the equal protection decisions as "improper" and "intellectually
empty." In establishing the one-person, one-vote principle under
the Fourteenth Amendment, the Supreme Court in Judge Bork’s view
~as unable "ro muster a singie respectable supporting argument."
Whiie Justices sometimes surprise, it would be a disservice to
Judge Bork To suppose that once on the Court his actions would
not be in accord with his strongly stated principles.

Mor are proponents of the nomination persuasive in
explaining Judge Bork‘s views as reflecting a consistent
philosophy of judicial restraint rather than personal values.
While calling for deference to legislatures where personal rights
and liberties are at stake, Judge Bork has shown little regard
for such considerations in other areas of the law and has, for
example, openly stated that congressional intent may sometimes be
disregarded in applying the antitrust lawvs. ‘5
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properly aipad matter or one-that‘may be summed up by labels
such as "liberal® or “consarvative®. Ratiar, the responsibility
of all Senators is to asgure that a member of the life tanursd
Jjudiciacy’does not disdain the Bill of Rights or the Fourteenth
Amendiient’s command for equal protection of the laws and dua
proceds.

If after a full examination of the r¢zord Senators conclude,
as ve have, that the nomines holds views ¢f the Constitution that
would substantially diminish the rights ot Amsricans they have
both ﬂt“l authority and responsibility to withhold consent to the
nominstion.

Sincerely yours,

Bruce A. Ackermsan, Sterling Profesgor Yale Law School
Lae A, Albert, Professcor, State University of New York, Buffalo

Norman Amaker, Professor, Loyola University School of Law,
Chicago

Judith C. Areen, Associate Dean and Professor of Law and
Protessor of Community and Family Nedicine, Georgetown
University Law Center

Derr:ioh AL ¢!l Jr., Professor, Harvard University Law School
Boris I. Bittker, Sterling Professor Emeritus, Yale Law School

Ivan E. Bodensteiner, Dean and Professor, Valparaiso University
School of Law

Vivian 0. Berger, Professor, Columbia University School of Law

Albert Proderisiy;fvofessor, Morth Caruliss Ceatral Uaiversity

s

Robart A. Burt, Southmayd Professor, Tale Law School

| A. Chwristensen, University Professor, University of
ncinnatl College of Law

Georga C. Cochran, Professdar, University of Mississippl School of
Law

willism C. Cohan, Wandell & Edith M. Carlsaith Professor,
Stanford Law Gchool

John €. Cole, Professor, Mercer Univeraity la.School
Perry Dane, Asseclate Professor, Yale Lav Scheocl

Samuel Dash, Professor, Georgatowm Unlversity Lav Center
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Drew 5. Days III, Professor, Yale Law School

Walter E. Detlinger III, Professor, Duke University School of
Law

Lori Fisler Damrosch, Associate Professor, Columbia University
School of Law

Robert F. Drinan, S§.J., Professor, Georgetown University Law
Coanter

Thomas Emerson, Professor Emeritus, Yale Law School
Susan R. Estrich, Professor, Harvard University Law School

Julian N. Eule, Professor, University of California at Los
Angeles School of Law

Charles Fairman, Professor Emeritus, Harvard University Law
Schoel

Hartha A. Field, Professor, Harvard University Law School

pavidiFilvaroff, Visiting Associate Professor, New York Law
hool

Lucinda M. Finley, Associate Prclessor, Yale Law School

Marc S. Galanter, Evjue-Bascom Frofessor, University of Wisconsin
Law School

Richard:lwGardner;: HEAFDP RIS PIoess5F of Lav and
International Organirations, Columbia University School of

Law

Paul D. Gewirtz, Professor, Yale Law School

Jack Greenberg, Vice Dean and Professor, Columbia University
School of Law

Thomas C. Grey, Professor, Stanford Law School
Elwood B. Hain, Jr., Professor, Whittier College School of Law

Charles R. Halpern, Professor, City University of New York at
Queens

Jacob D. Hyman, Professor Emeritus, State University of New iork
at Buffalo School of Lavw

Nicholas Johnson, Adjunct Professor and former FCC Commissioner,
University of Iowa College of Law
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William A, Kaplin, Professor, Catholic University of America
School of Law

Kenneth L. Karst, Profassor, University of California at Los
Angelas School ;of Law ’

Arthur Kinoy, Professor, Rutgers, Tha State University of New
Jarsey, S.I. Nevhousa Center for Law & Justice

Haroliﬂ. Koh, Associate Professor, Yale Law School
Milton R. Konvitz, Professor Emeritus, Cornell Law School

Philip B. Kurland, William R. Kenan, Jr. Distinguished Service
Professor, University of Chicago Law School

James N. Kushner, Professor, SQQQWWH'MM'M
L. L lawy

D. Bruce La Pierre, Professor, Washington University School of
Law

Sanford Levinson, Charles Tilford McCormick Professor, University
of Texas School of Law

Robert B. McKay, Professor, New York University School of Law

Karl M. Manheim, Asscciate Professor, Loyola Law School, Los
Angeles

Michael Meltsner, Professor, Hortheastern University School of
Law

frank 1. Michelman, Professor, Harvard University Law Schoel
Martha L. Minow, Professor, Harvard University Law School

Rebert L. Oakley, Associate Professor, Georgetown University Law
Center

Daniel H. Pollitt, Graham Kenan Professor, University of North
Carelina School of Law

Margaret J.. Radin, Professor, University Of Scuthern California
Law Center

Norman "Redlich, Dean and Judge Edward Weinfeld Professor, New
YGrX University School of law

Donald H. Regan, Professor of Law and of Philosophy, University
of Michigan Law School. |

87-891 0 -89 - 5
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Herbert O. Reid, Charles Hamilton Houston Distinguished
Professor, Howard University School of Law

Susan-Deller Ross, Professor, Georgetown University law.Center
Pawronco Gane Sagar, Profesgor, New York University School of Law
Loufis M. Seidwan, Professor, Georgetown University Law Center
John E. Sexton, Professor, Hew York University School of Law

Suzanna Sherry, Assoclate Professor, University of Minnesota Law
School

rarry G. Simon, H. W. Armstrong Professor of Constitutional Law,
University of Southern California Law Center

Gary J. Simson, Professor, Cornell Law S5chool

Lawrence B. Solum, Associate Professor, Loyola La~ School, Los
Angeles

Leonard Strickman, Dean and Professor, Northern Illinois
University College of Law

Girardeau A. Spann, Associate Professor, Georgetown University
Lav Center

Kathlaen M. S5ullivan, Assistant Professor, Harvard University Law
School

Laurenca H. Tribe, Ralph 5. Tyler Jr. Professor of Constitutional
Law, Harvard University Law School

Mark ¥.: Tushnet, Professor, Georgetown University Law Center

Heathcote W. Wales, Associate Professor, Georgatown University
Law Center

Wendy W. Williamg, Associate Profeseor, Georgetown University Law
Center
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ADDENDUN

Prof. Albert Broderick:
I respectfully disagree with any implicit endorsement of Roe v,
Hade, I otherwise enthusiastically join in the views expressed in-

this Ietter.

Prof. Gordon A. Christenson:

I do not oppose the nomination only on the particular
jurisprudence that forms the basis for groups opposing his
nomination on grounds that they do not like the substantive
diraections of his decisions. Rather, I oppose his confirmation
also for other reasons, namely that I so not fully trust the so-
called principled, neutral position he has developed in deferring
to the political branches in the absence of explicit
Constitutional intent or historical evidence on the Founders’
values to be protected against the majority. He has changed his
positlon on 1ssues too many Clmes in relationship te external
pover and authority for me to be confident that he has objective
principles other than deference to those with the greatest power,
namely, the Executive, the majority and utility (efficiency).
That position seems antithetical to wvhat I would expect a judge
to de in upholding the rule of law to protect the minority based
on interpretation of text, history and structure.

rod Sary 1 Simsan-

L : s, the Reagan Az-.n:istrat.o” has long regarded ats
jualcla) appolntment power as a means to secure results 1n court
compatible with its politjcal and social agenda, and the Bork
homination 15 its most unequivocal and potentially most damaging
attempt to use the power 1n this way. I believe that Senators
should regard it as their responsibility to vote against this
nomination and the misuse of power that it represents.

ST Lt
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September 22, 1987
The Honorakle Joseph R. Biden, Jr.
The Hohorable Strom Thurmond
Senats: Judiciary Committee
Washidgton, DC = 20510

3

Dear Senators Biden and Thurmond:

As teachers of law and as citizens concerned with the
preservation and enforcement of constitutional rights, we ask
that the Senate withhold its consent to the nomination of Robert
H. Bork to be an Associate Justice of the Supreme Court of the
United States.

None of us has reached this decision easily. Judge Bork is
a highly skilled lawyer. He has also been a colleague in the
teaching of law where his skills and experience are widely
respected.

We have decided to oppose his nomination because of a
substantive concern that we believe to be so important as to
override matters of credentials or personal considerations. oOur
concern is this: Judge Bork has developed and repeatedly
expressed a comprehensive and fixed view of the Constitution that
is at odds with most of the pivotal decisions protecting civil
rights and liberties that the Suprene Court has rendered over the
past four decades. In many of the areas covered by these
decisions the Court has become closely divided. If Judge Bork-
were to be confirmed, his vote could prove determinative in
turning the clock back to an era when constitutional rights and
liberties, and the role of the judiciary in protecting them, were
viewed in a much more restrictive way. While change and growth
in constitutional law are not to be opposed for their own sake,
we believe that the changes threatened by Judge Bork’s nomination
would adversely affect the vitality of the Constitution, the
fairness and justness of our own society and the health and
welfare of the Nation. We also believe that most Americans are
justly proud of our system of strong judicial enforcement of
basic rights and that Senators should not consent to a nomination
that threatens to make major inroads into that system.

The nominee’s hostility to the role of courts as an
instrument for vindicating individual rights and liberties has
been manifested on a wide variety of issues. For example, while
Judge ¢Bork acknowledges the concern of the Fourteenth Amendment.
with ¥icial -discrimination, he has opposed many of the remedies._
that ihp courts and Congress have adopted for giving redress to
the vidtims of such discrimination. As a teacher he found
insupf¥irtable Supreme Court decisions barring enforcement of
raclially restrictive covenants and striking down poll taxes and
literacy tests as impingements on the right to vote. Later, as
Solicitor General, he unsuccessfully opposed remedies that the
courts found constitutionally necessary in order to redress
ygovernmentally imposed segregation in housing and public schools.
Often the nominee appears not to have understood the realities of
raciak discrimination and its devastating impact on minorities;
once hg- adviced a Senate Committee that the infamous poll tax
"was & very small tax, it was not discriminatory.”

In Judge Bork’s view courts should be even more inhospitabfé
to claims of unequal treatment that are not founded on racial
discrimination. He has, for example, criticized in scathing
terms Supreme Court decisions striking down a state law providing
for the sterilization of some convicts and a law barring
"illegitimate® children from bringing wrongful death actions.

With regard to claims of privacy, Judge Bork believes that
there is no foundation anywhere in the Constitution for
challenges to the authority of the state to interfere in the
intimate private or family lives of citizens. Accordingly, he
opposes not only the Supreme Court’s decision on abortion in Roe
v. Hade, but its earlier holding invalidating a Connecticut
statute that made it a crime for married couples to use
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contraceptives, a Nebraska law that made it a crime to teach a
foreign language in public schools and an Oregon law that made it
a crime to send children te¢ private schools.

With respect to freedom of expression, the noninee may have
modified his view that the First Amendment protects only
"political speech®™, but he still would give nc protection to
artistic expression. On the bench he has sought to uphold
restrictions on expression imposed by government in the name of
the most general considerations of national security or foreign
policy.

In one area after another, Judge Bork would support
compelled conformity by all to the ™moral principles" set forth
by a legislative majority (something he once labelled "tyranny").

These are simply illustrations of an extreme and
comprehensive set of beliefs held by the nominee under which
courts would give almest no meaningful content to some of the
most fundamental constitutional guarantees contained in the Bill
of Rights and the post-civil war Amendments. We do not contend
that there are no respectable arguments to be mustered for some
of the state-imposed restrictions that Judge Bork defends. We do
believe that taken as a whole, his open hostility to judicial
protection for fundamental individual rights is sharply at
variaaﬁe not only with modern jurisprudence but also with the
views'8f Thomas Jefferson who urged adoption of the Bill of
Right%tmcause "of the legal check it puts into the hands of tha
judicidry™ and of James Madison, who saw the courts as -
Timperiitrable bulwarks® against "every encroachment upon rights,

Judge Bork’s views also conflict with those of jurists like
Felix Frankfurter, John Harlan and Lewis Powell, each of whom has
contributed to the protection of liberties in critical areas and
who share Justice Powell’s view that “the liberties we enjoy to
greatef- extent than any other country in the world are in effect
guarariteed by the [Supreme] Court enforcing the Bill of Rights.#®
Indeed;- in his readiness to read out of existence whole
provisions of the Constitution and to discard longstanding bodies
of law assuring personal liberties, the nominee has manifested an
extraordinary lack of respect for traditional methodse of
constitutional adjudication and the development of law. FPerhaps
most important, Judge Bork‘s views would deprive the nation of
the critical, albeit limited, role that the judiciary has played
in helping to solve conflicts that have threatened to divide our
society.

While conceding the extremity of some of Judge Bork’s views,
proponents of his nomination have noted that as a Court of
Appeals Judge he has followed Supreme Court decisions and
suggested that once on the Supreme Court he will do the sane.

But Judge Bork himself has noted that the Supreme Court "ought to
be always open to rethink constitutjonal problems” and that it is
the one body able to correct its own mistakes of constitutional
interpretation. Moreover, Judge Bork does not merely think that
the decisions discussed above were mistaken but that they were
disastrously wrong. He has described the privacy decisions
variously as “unconstitutional,™ "“judicial usurpation,®
“unprincipled,” and "utterly specious.® He has viewed many of
the equal protection decisions as "improper™ and "intellectually
empty." In establishing the one-person, one-vote principle under
the Fourteenth Amendment, the Supreme Court in Judge Bork’s view
was unable "to muster a single respectable supperting argument.®
While Justices sometimes surprise, it would be a disservice to
Judge Bork to suppose that once on the Court his actions would
not be in accord with his strongly stated principles.

Nor are proponents of the nomination persuasive in
explaining Judge Pork’s views as reflecting a consistent
philosophy of judicial restraint rather than personal values.
While calling for deference to legislatures where personal rights
and liberties are at stake, Judge Pork has shown little regard
for such considerations in other areas of the law and has, for
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exanple, openly stated that congressional intent may sometimes be
disregarded in applying the antitrust laws.

Finally, we note that the issue before the Senate is not
properly a partisan matter or one that may be summed up by labe
such ®"liberal® or "conservative™, Rather, the responsibilit
of allfSenators is to assure that a member of the life tenured
judicihty does not-disdain the Bill of Rights or the Fourteenth
Amendalint’s command for.equal protection of the laws and due
process.

If after a full examination of the record Senators conclude,
as we have, that the nominee holds views of the Constitution that
would substantially diminish the rights of Americans thay have

both the authority and responsibility to withhold consent to the: -
nomination.

Sincerely yours,

Dean Roger I. Abrams, Nova University Center for the Study of Law

Dean Frederick Randolph Anderson, American University Washington
College of Law

Dean Jerome A. Barron, George Washington University National Law
Center

Dean Florian Bartosic, University of california at Davis School
of Law

Dean Terence Benbow, University of Bridgeport School of Law
Dean Paul Bender, Arizonia State University College of Law
Dean Ivan E. Bodensteiner, Valparaiso University Scheool of Law

Dean Haywood Burns, City University of Rew York Law School at
Queen College

Dean James M. Douglas, Texas Southern University Thurgood
Marshall Schoel of Law

Dean John A. Fitzrandolph, Whittier College of Law

ActindyDean Bryant G. Garth, Indiana University at Bloomington
Mhool of Law

Dean Howard Alen Glickstein, Touro College Jacob D. Fuchsberg Law
Center

Dean Joseph D. Harbaugh, University of Richmond, The T. C.
Williams School of Law

Dean William N. Hines, University of Iowa College of Law
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John Reobert Kramer, Tulane University College of Law

Interim Dean Travis H.D. Lewin, Syracuse University College of

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Dean

Law

Carl Colburn Monk, Washburn University School of Law

Wade J. Newhouse, State University of New York at Buffalo
School of Law

Robert Pitofsky, Georgetown University Law Center

Robert Popper, University of Missouri-Kansas City School of
Law

Norman Redlich, New York University School of Law

George Schatzki, University of Connecticut School of Law
carl M. Selinger, West Virginia University College of Law
James F. Simon, New York Law School

J. Clay Smith, Jr. Howard University School of Law

Leonard P. Strickman, Northern Illinois University College
£ Law

Ig}gh H. Taylor, Southwestern University School of Law

Gerald F. Uelmen, Santa Clara University School of Law

Robert M. Viles, Franklin Pierce Law Center

#gnd Roscoe Pound Professor James Vorenberg, Harvard
Hiriversity Law School

John P. Wilson, Golden Gate University School of Law

Marilyn V. Yarbrough, University of Tennessee College of Law

ADDENDUM

Dean Carl Colburn Monk: ]
My principle opposition concerns Judge Bork'’s failure to treat -
women -and minorities egually under the Constitution and that him
view dfe outside the mainstream of principled judicial

conservatism.
-
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The CuHamrMaN. When we come back, we will start with the
panel, the first panel of Hills, McConnell, Campbell, Stewart and
Born, and then we will go to the second panel of Bollinger, Styron
and Rauschenbert. And it would be my sincere hope that we could
get agreement from my colleagues that—first of all, the witnesses
should know that they should be limited to 5 minutes apiece in
their statements, and I would hope my colleagues would consider
limiting themselves to 5 minutes. But we will discuss that when we
come back.

And then we will go to Lloyd Cutler and Ms. Mary Jane O’Dell.
And then if we are anywhere near being able to finish around 6
o’clock, we will finish with the law enforcement panel.

The hearing is recessed until 2 o’clock. And I thank you, Profes-
sor, very, very much.

Mr. Triee. Thank you, Senator.

[Whereupon, at 12:556 p.m., the committee was recessed to recon-
vene at 2 p.m. the same day.]

AFTERNOON SESSION

Senator KENNEDY [presiding]. We will come to order. We have a
full witness list for the afternoon, so we will begin right away.

On the first panel we have Carla Hills, the former Secretary of
HUD, currently a partner in Weil, Gotshal & Manges. Michael
McConnell, assistant professor of law, University of Chicago, wrote
a memo on Bork’s first amendment positions. Thomas Campbell,
professor at Stanford Law School, field of antitrust, wrote a memo-
randa on labor law. Richard Stewart, professor at Harvard Law
School, wrote a memoranda on administrative and regulatory law.
Gary Born, adjunct professor, University of Arizona, wrote a memo
on Bork’s civil rights record.

We want to welcome all of our witnesses here this afterncon, and
we will ask all of you if you would be kind enough to stand and be
sworn in.

Do you swear to tell the truth, the whole truth and nothing but
the truth, so help you God?

Ms. Hiwis. I do.

Mr. McConnELL. I do.

Mr. CampBELL. I do.

Mr. Stewagrr. I do.

Mr. BornN. I do.

Senator KENNEDY, I am reminded by my good friend and col-
league, the Senator from South Carolina, that we are attempting to
move this hearing along. We want to hear what you have to say.
We will hope you will do it in as timely a faghion as possible.

I think we would like to try and see if each of you can keep it
somewhere between 5 and 10 minutes. I know many of you have
traveled across the country, and I think it is important to extend
sufficient courtesy so that members are able to express their views.
We hope that they will try and do so within those time constraints.

We will mention at the time it comes to 10 minutes, and we will
hope that you could make it scmewhat briefer.

We will recognize Carla Hills. We welcome you back to the
Senate. We look forward to your testimony.
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TESTIMONY OF PANEL CONSISTING OF CARLA HILLS, MICHAEL
McCONNELL, THOMAS CAMPBELL, RICHARD STEWART, AND
GARY BORN

Ms. HiLis. Thank you, Mr. Chairman.

1 am, indeed, privileged to be joined by the four distinguished
professors at this table, and I would like to introduce them with a
little more detail.

To my left is Michael McConnell, assistant professor of constitu-
tional law at the University of Chicago Law School, former assist-
ant to the Solicitor General, and law clerk to Mr. Justice Brennan,
as well law clerk to Judge J. Skelly Wright.

Further to my left is Thomas J. Campbell, professor of antitrust
law at the Stanford Law School, former executive assistant to the
Deputy Attorney General and law clerk to Mr. Justice Byron
White.

To my immediate right is Gary Born, adjunct professor of law at
the University of Arizona, member of the D.C. Bar, former assist-
ant professor of constitutional law at the University of Arizona.

To my far right is Richard B. Stewart, professor of law of the
Harvard Law School, former law clerk to Mr. Justice Stewart and
special counsel to the Senate Watergate Committee.

I personally have known and admired Judge Bork for a long
time. His years as a professor were at my law school, Yale, and 1
have shared his interest in the antitrust laws as a student, author,
professor and practitioner. I have known him personally since
1973, when Elliot Richardson asked me to head the Civil Division
of the Justice Department. The day that I accepted, Mr. Richard-
son resigned. Thereafter, Judge Bork persuaded me that the turbu-
lence of those times should not dissuade me from government serv-
ice. His selfless devotion to the department and his unabashed re-
spect and affection for his colleagues were determining factors in
my decision.

These were highly charged days: the last months of President
Nixon's administration and the first of President Ford’s. We grap-
pled with a broad menu of complex and controversial legal issues—
many of them matters of first impression. During that period,
Judge Bork displayed an uncommon capacity to listen with an
open mind, a relentless fairness in all of his actions, and an enor-
mous dedication to intellectual effort.

Given my deeply held views of Judge Bork’s splendid character
and capacity, I was startled and saddened by the proliferation of
reports from interest groups contending that his presence on the
Court threatens that group's particular interest. Rather than
reason with his considerable intellect, too many have used highly
selective quotations from his writings and skewed tabulations of
his opinions to brand him “antilabor,” “antifirst amendment,” “an-
tifeminist,” and, in particular, “anti” the social objective of the
writer.

Troubled by the quality of the debate that preceded the com-
mencement of these hearings, a number of distinguished scholars—
some Democrats, some Republicans—prepared essays to analyze
these alleged shortcomings of Judge Bork. As you know, four of the
authors are here with me this afternoon.
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As far as I know, this is the only scholarly study of Judge Bork’s
opinions made by wholly independent scholars, none of whom
belong to any interest group. I have collected them; there are 10 in
total; and I have delivered a book like this to each member of this
committee in the belief that those who, to borrow the words of
Judge Learned Hand, “take the trouble to understand” Judge
Bork’s work will conclude that the Senate should celebrate this Bi-
centennial year of cur Constitution by consenting to his nomina-
tion,

I would like to spend a few minutes that I have with you with
the essay of Professor Glendon of the Harvard Law School, re-
sponding to those who contend that Judge Bork’s confirmation
threatens legal gains made by women in this century.

Professor Glendon says it best when she writes, and I quote,
“Judge Bork is likely to be a strong supporter of women’s rights.”
Two aspects of Judge Bork’s judicial philosophy are germane to her
conclusion.

First, judicial activism has badly harmed women in the past and
could harm them in the future. Our greatest gains as women have
been made and, I believe, will continue to be made in through the
legislative process. When the Supreme Court has imposed its
values on the Constitution in an activist fashion, it has had a track
record of invalidating legislation favorable to women. An activist
Court spent the first third of this century overturning Federal and
S{:ate laws that were designed to protect women in the market-
place.

Remember Lochner, Adkins and Moorehead. The Supreme Court
simply annulled that legislation with which it disagreed, claiming
that the laws violated the “rights” of employers to discriminate
against women in hiring and pay. Surely, we do not wish to resur-
rect a jurisprudence that did so much [‘;arm to women'’s fight for
equality. Judge Bork, with Justice Black and a great number of
other distinguished constitutional scholars who have criticized the
logic, not the result, in Roe and the Griswold cases, seek to avoid
precisely that type of activism.

Second, Judge Bork’s view of gender equality under the equal
protection clause advances, not retards, women’'s rights. Judge
Bork has suggested that equality between the sexes ought not to be
treated in precisely the same way as equality between the races.
Laws that make some fine distinctions in some circumstances in
the treatment of sex could asgist women and thereby be tolerated
in Judge Bork’s be view; whereas, there can be no distinctions
based on race.

Judge Bork’s view in this regard is similar to that of many femi-
nists like Herma Hill Kay, Lucinda Finley, and Mary Becker. As
Professor Kay writes, “The focus has shifted from a recounting of
gimilarities between women and men to a reexamination of what
differences between them could be taken into account * * * to
achieve a more substantive equality.”

As Professor Glendon notes, “‘excessively rigid notions of equality
that require women and men to be treated precisely the same
under all circumstances” harm women. For example, many femi-
nists note that the worsening economic condition of women after
divorce is partly due to rigid application of an abstract notion of
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equality that ignores women’s special roles i~ procreation and child
raising. Yet some of Judge Bork’s opponen : would impose rigid
equality through the courts.

Judge Bork would, in interpreting the 14th amendment, allow
State and federal legislatures to pursue a nuanced and differentiat-
ed concept of gender equality by letting them make fine distine-
tions on reasonable grounds between the sexes. This approach is
consistent with his philesophy favering judicial restraint. By allow-
ing democratically elected bodies to make those distinctions, Judge
Bork is not being less serious about women’s rights, as his oppo-
nents charge; rather, he is being more sensitive. In letting legisla-
tures, which are directly responsive to female voters, take into ac-
count special needs of women, Judge Bork aligns himself with lead-
ing feminist legal theorists.

This committee this past week has displayed commendable will-
ingness to cut through distorted criticism to seek the truth about
Judge Bork’s writings and his opinions. But I must correct one dis-
tortion that was repeated this morning, is found in the National
Women's Organization repert, and is found in the ACLU report—
two organizations which I myself at times have supported in the
past. Their statement that the Supreme Court did not follow Judge
Bork’s opinien dissenting in the court of appeals decision denying
the motion to rehear Vincent v. Taylor is simply false. I do not
have time in that which has been allotted to me to discuss the case.
But I am perfectly capable of doing so. I would only tell the mem-
bers of this committee that this case is fully and fairly discussed in
Essay J in this report which you have. In fact, the Supreme Court
adopted the two principal points that Judge Bork brought out in
his decision that was filed as a dissent to the refusal to rehear in
Vincent v. Taylor.

It is our collective hope at this table that the 10 essays the au-
thors have sent to you will assist you in cutting through the distor-
tions, and that you will conclude, as have we, that the rights of
women, of minorities and, indeed, of all Americans will be in very
%c:)od hands with the confirmation of Judge Bork to the Supreme

urt.

I thank you.

[Prepared statement follows:]
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TESTIMONY OF
CARLA A. HILLS
WEIL, GOTSHAL & MANGES
BEFORE THE
SENATE JUDICIARY COMMITTEE

SEPTEMBER 22, 1987

Pormerly: Assistant Attorney General
Civil Division 1974-1975
Secretary, Bousing and
Urban Development 1375-1977

My name is Carla Anderson Hills. I am appearing before you
today at the request of Judge Bork.

I have known and admired Judge Bork for a long time. His
years as a professor were at my law school, Yale, and I have
shared his interest in the antitrust laws as a student, author,
profassor and practiticner. I have known him personally since
1973, when Ellict Richardson asked me to head the Civil bDivisicn
of the Justice Department. The day after I accepted, Mr.
Richardson resigned. Thereafter, Judge Bork persuaded me that
the turbulence of those times should not dissuade me from
government service. His selfless devotion to the Department and
his unabashed respect and affection for his colleagues were
determining factors in my decision.

Those were highly charged days: the last months of
President Nixon’s administration and the first of President
Ford’s. We grappled with a broad menu of complax and
controversial legal issues--many of them matters of first
impression. During that period, Judge Bork displayed an uncommon
capacity to listen with an open mind, a relentless fairness in
all of his actions, and an enormous dedication to intellectual
effort.

Given my deeply held views of Judge Bork’s splendid
character and capacity, I am startled and saddened by the
proliferation of reports from interest groups contending that his
presence on the Court threatens that group’s particular interest.

Rather than reason with his considerable intellect, too many have
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used highly salective guotations from his writings and skewed
tabulations of his opinions to brand him "anti-labor,™ "anti=-
First Amendment,” "anti-feminist," and, in particular, "“anti"
the social objective of the writer,

Troubled by the quality of the debate that preceded the
commencement of these hearings, a number of distinguished legal
scholars, some Democrats, some Republicans, prepared essays to
analyze these alleged shortcomings of Judge Bork. Four of the
authors are here with me today. As far as I know, this is the
only scholarly study of Judge Bork’s opinions made by wholly
independent scholars, none of whom belong to any lobbying
organization. I have collected them, ten in total, and delivered
them to the members of this Committee in the belief that those
who, to borrow the words of Learned Hand, "take the trouble to
understand® Judge Bork's work will conclude that the Sehate
should celebrate this Bicentennial year of our Constitution by
consenting to his nomination.

1 would like %o spend my few minutes before you with the
essay of Professor Glenden, responding to those who contend that
Judge Pork’s confirmation threatens legal gains made by women in
this century.

Professor Glendon says it best when she writes, “Judge Bork
is likely tc be a strong supporter of women‘s rights." Two
aspects of Judge Pork’s judicial philosophy are germane to her
conclusion.

First, judicial activism has badly harmed women in the past
and could harm them 1n the future. Our greatest gains as women
have been made and, I believe, will be made in the future through
the legislative process. When the Supreme Court has imposed its
values on the Constitution in an activist fashion, it has had a
track record of invalidating legislation favorable tc women. An
activist court spent the firast third of this century overturning
federal and state laws that were designed to protect women in the

marketplace. Remembeyr Lochner v. New York, Adkins v. Children’s

Hospital, and Moorehead v. New York. The Supreme Court simply

annulled legislation with which it disagreed, claiming that the

laws violated the "rights" of employers to discriminate against
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women in hiring and pay. Surely, we do not wish to resurrect a
jurisprudence that did so much harm to women‘s fight for
equality. Judge Bork, with Justice Black and a great number of
other distinguished Constitutional scholars, who have criticized
the logic, not the result, in the Roe and Griswold cases, seek to
avoid precisely that type of activism.

Second, Judge Bork’s view of gender equality under the equal
protection clause advances, not retards, women’s rights. Judge
Bork has suggested that equality between the sexes ought not to
be treated in precisely the same way as equality between races.
Lawa that make some fine distinction in scme circumstance in the
treatnent of sex could assist women and thereby be tolerated in
Judge Bork’s view, whereas there can be no distinctions based on
race.

Judge Bork’s view is similar to that of many feminists like
Herma Hill KayY, Lucinda Finley, and Mary Becker. As Professor
Kay writes:

The Focus has shifted from a recount-
ing of similarities between women and
men to a re-examination of what
differences betwsen them could be
taken into account...to achieve a more
substantive equality.

As Professor Glendon notes, “excessively rigid notions of
equality that require women and men to be treated precisely the
same under all circumstances®™ harm women, Take, for axample,
divorce law. Many feminists note that the worsening economic

condition of women after divorce is partly due to rigid

aprlication of an abstract notion of equality that igneres



1353

women’s special roles in procreation and child raising. Yet,
some of Judge Bork’s opponents would impose rigid equality
through the courts.

Judge Bork would, in interpreting the Fourteenth Amendment,
allow state and federal legislatures to pursue a nuanced and
differentiated concept of gender egquality by letting them make
fine distinctions on reasonakle grounds between the sexes. This
approach is consistent with his philosophy favoring judicial
restraint. By allowing democratically-elected bodies to make
these distinctions, Judge Bork is not being less serious about
women'’s rights, as his opponents charge; rather, he is being more
sengitive. In letting legislatures, which are directly
responsive to female voters, take into account special needs of
womeén, Judge Bork aligns himself with leading feminist legal
theorists.

This Committee this past week has displayed commendable
willingness to cut through distorted criticism to seek truth
about Judge Bork’s writings and his opinions. It is our
collective hope that the ten essays we have sent you will assist
in that effort and that you will conclude, as have we, that the
rights of women, of minorities, and indeed of all Americans will
be in very goed hands with the confirmation of the nomination of

Judge Bork to the Supreme Court.
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Senator KENNEDY. Who do you want to proceed second?

Ms. Hiwis. 1 believe that it would be appropriate to have Profes-
sor McConnell.

Senator KENnNEDY. Just introduce the order in which you want
the panel to make their presentations.

Ms. Hiis, It is our intention to start with Professor McConnell,
then Professor Born, then Professor Campbell, and then Professor
Stewart,

Senator SPECTER. Secretary Hills, where did you say the Vincent
v. Taylor discussion appears in your materials?

Ms. HipLs. It is at Tab J in the essays that have been submitted
to you, Senator Specter.

Senator SPECTER. I do not have a Tab J.

Ms. HiLis. Your staff should have all of the essays. They were
delivered some considerable time ago, but I will be more than
happy and, indeed, have a full set that if I could hand you this
copy.

Senator SpecTeER. That would be great.

Ms. Hiiis. I would like to do so. Professor Meltzer authored the
essay dealing particularly with the distortions in Vincent v. Taylor
and the American Cyanamid case.

Senator SpEcTER. Thank you.

Senator KENNEDY. Mr. McConnell.

TESTIMONY OF MICHAEL McCONNELL

Mr. McCoNNELL. Senator, I do have a written statement, but per-
haps in light of the short time——

Senator KeNnEDY. All the statements will be printed in their en-
tirety in the record as if read, and then you can proceed whichever
way you want. You can either read from it or summarize.

Mr. McConNELL. Thank you, Senator.

It is my intention to speak primarily about Judge Bork’s first
amendment jurisprudence, but I would like to begin, if I may, with
a word perhaps of reassurance. I know that the Senators are strug-
gling with this very important decision, and this morning there
was quite a lot of discussion of risk and the difficulties of prophesy-
ing about how a nominee to the Supreme Court will perform once
he is on the Court.

Just as reassurance, a historical note: If you look at the Justices
confirmed in this century whose nominations were the most contro-
versial, you will be interested, I think, to find that they are not the
Justices who are mediocre or who have been viewed as retrogres-
sive in any way. Rather, it is quite the opposite. Almost without
exception, the Justices who had the most controversy at the time of
their nomination have proven to be the greatest Justices in this
century. I speak of Louis Brandeis; I speak of Charles Evans
Hughes; I speak of Harlan Fiske Stone.

Brandeis was accused of being a dangerous radical. Charles
Evans Hughes was accused of being in the pocket of the corporate
interests. These gentlemen, once on the Court, surprised their op-
ponents and went down as truly great Justices.

I think there is a reason for this, which is that controversy swirls
around nominees who have made a mark prior to their nomina-
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tion, people who have made powerful statements, who have lived
lives that generate some controversy. Those also happen to be the
persons with the greatest capacity for leadership and growth once
they are on the Court. I think the Senators might bear that in
mind as they think about the controversy in general.

Now, there is a new twist in the controversy about Judge Bork.
Some nominees in the past have been accused of being rigid ideolo-
gues who will have some set and unacceptable view of constitution-
al law. Others have been accused of being like shifting sands,
changing their opinions all too often, and not being rooted in any
firm principle at all. I think I can confidently say that Judge Bork
is the first nominee ever to be accused of being both these things at
the same time.

There is a reason for this, which is that the criticisms of Judge
Bork have tended to be so extreme, so inflated as to create an im-
pression coming into this chamber that the nominee is some kind
of a monster, some kind of a threat to our civil liberties. And then
when you see Judge Bork in the flesh and you find out that he is,
in fact, a moderate, sensible, intelligent, liberal—in the sense of
honoring individual liberties—sort of person, there is an inclina-
tion to assume that he is the one who is changed rather than to
conclude that the monster picture was untrue. Although he has,
indeed, changed his mind on some matters, I think that in general,
if you follow his work through the 30 long years that he has been
contributing in the field, you will find that on these broad themes
have been far more consistent than his detractors say.

I would like to talk about the first amendment particularly in
that respect, because he did write an article in 1971, which he said
at the time was a tentative and speculative article. And I, for one,
find some of the conclusions in that article quite unacceptable.

I should identify my own philosophic predisposition in this, to
begin with, so that you know where I am coming from. [ am an
unabashed, although not absolute, civil libertarian in the areas of
free speech, freedom of religion, freedom of the press.

I do not agree with some of the speculative conclusions, the ten-
tative conclusions in Judge Bork’s 1971 article. Neither, of course,
does he today, and it has not been a recent change of heart on his
part. It has been a progressive change beginning not long after the
article itself was written, when he received criticism of itg basic
thesis by some of his colleagues at the Yale Law School.

But do not take my word for this. I would like to direct your at-
tention to several opinions that Judge Bork has authored on the
D.C. Circuit. And I am aware that some have said that these opin-
ions on the D.C. Circuit are not very powerful evidence of Judge
Bork’s quality of mind, because, after all, he is bound by precedent.

I cite these particular opinions because they are not cases in
which he has grudgingly applied Supreme Court precedent, but
rather cases in which he has expansively recognized first amend-
ment rights, going even beyond Supreme Court protection, doing so
in eloquent ways, doing so0 in innovative ways. And I believe that
this shows that Judge Bork’s commitment to freedom of speech and
freedom of expression is as strong, if not stronger, than current Su-
preme Court doctrine in virtually every important doctrinal area.
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Let me begin with Reuber v. United States, in which a researcher
employed by a contractor for the Federal Government conducted a
study which contradicted the official position of both the contractor
and also the government agency on the risks of using a substance
called malathion. People will remember that malathion is the bug
spray that was used to fight off the Mediterranean fruit fly in Cali-
fornia a few summers back.

And he released this study, which contradicted the official gov-
ernment position. And U.S. officials urged the contractor, his pri-
vate employer, to fire him.

Now is there a first amendment case that can be made out of
this? Any scholar will tell you that this is a highly debatable
case—this is like a law school exam. This is because a private
person, a private employer is not bound by the first amendment
and is able, barring various State law doctrines, to fire an employ-
ee under circumstance like this.

Judge Bork, however, and Judge Wald concurring on other
grounds, found that the first amendment applied even without any
statutory basis through what is called the Bivens doctrine. And in
dissent was Judge Kenneth Starr, widely viewed as one of the most
centrist members of the court.

The point here is that Judge Bork went well beyond any prevail-
ing precedent, well beyond any statutes or anything that you could
say was binding him in this area, and did so in the interest of pro-
tecting freedom of expression.

I think you are all familiar with Oliman v. Evans, which has
been one of Judge Bork’s most celebrated decisions, in which he
went beyond Supreme Court precedent and supported freedom of
the press for statements which fall in the never, never land be-
tween expression of fact and expression of opinion. His very strong
opinion in that case—dissented by Justice Scalia, incidentally—has
been justly praised even by Judge Bork’s critics such as the ACLU
and Tony Lewis and the New York Times. I will not belabor that
because I assume that the court is familiar with that decision. If
not, I would welcome some questions about it.

But I would like to talk about some of the other cpinions which
are probably less well known to you. In the area of broadcast
speech, Judge Bork along with his very liberal colleagues, such as
Judge Bazelon, and my former boss, Judge J. Skelly Wright, has
been in the forefront of extending free speech protections to vari-
ous electronic media. He is well ahead of the Supreme Court in
this area.

Then there is the interesting Lebron case in which an artist from
New York who is very anti-Reagan wanted to buy space cn the
transit signs to put up a poster which was a composite photograph
that made it appear that President Reagan and his colleagues were
laughing at a bunch of poorly dressed ordinary citizens. The transit
authority refused to accept this advertisement on the grounds that
it was deceptive. The district court agreed that this was deceptive;
it would create the appearance of an actual photograph of the
President mocking ordinary individuals.

But Judge Bork authored an opinion for the D.C. Circuit, revers-
ing this decision and holding that even a malicious and even poten-
tially deceptive advertisement of this sort is protected by the first
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amendment. Indeed, he went beyond his colleagues in holding that
potential deceptiveness is not ever a basis for prior restraint of
speech in this area.

I could go on, but the time is quite brief, and I shall not. But the
important thing is that these decisions are reflective of a judge who
has not come reluctantly to the faith of support for the first
amendment. Rather these opinicns show that Judge Bork is, if any-
thing, ahead of current doctrine. I do not find this at all surprising
because it fits in with Judge Bork’s philosophy of judicial restraint,
which I would remind you is not like the caricatures that the gov-
ernment always wins or that the judges are always deferring to
whatever government does.

That is not what judicial restraint is all about. Judicial restraint
is an attitude that a judge brings to the business of judging, under
which he defers not all the time but it is a relative matter. A re-
strained judge is more like to defer to the decisions of elected
branches, but not where there are established constitutional values
which stand in the way.

I know of no better statement of the judges’ role in this matter
than Judge Bork’s own, and I will conclude with that, if I may.

Judge Bork stated in the Ollman case that “the important thing,
the ultimate consideration is the constitutional freedom that is
given into our keeping. A judge who refuses to see new threats to
an established constitutional value and hence provides a crabbed
interpretation that robs a provision of its full, fair and reasonable
meaning fails in his judiciai duty.”

Thank you.

[Prepared statement follows:]
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TESTIMONY BEFORE THE SENATE JUDICIARY COMMITTEE
ON THE NOMINATION OF JUDGE ROBERT H. BORK
TO THE SUPREME COURT OF THE UNITED STATES

September 22, 1987

Michael W. McConnell
Assistant Professor of Law
University of Chicago Law School

I appear with great enthusiasm to urge your support for the
nomination of Robert Bork to the United States Supreme Courkt.
First, a word about my background, and then my reasons.

I have had the oppertunity to observe both the Supreme Court
and the United States Court of Appeals for the District of
Columbia Circuit, on which Judge Bork now sits, from every
possible perspective. I served as law clerk to two outstanding
judges, J. Skelly Wright and William J. Brennan, Jr., both
considered in political parlance as *liberal activists." I have
practiced extensively in the Supreme Court, principally in cases
involving constitutional liberties. I now teach constitutional
law and regulated industries at the University of Chicago Law
School. These subjects are at the heart of the debate over Judge
Bork's performance as a jurist. T can therefore claim expertise
ag a court "insider," as a practitioner and advocate of civil
liberties, and as a scholar in the court's work. More recently,
I have made a study of many of Judge Bork's academic and judicial
writings.

My enthusiasm for the Bork nomination has nothing to do with
predictions about particular decisions he may reach as a
Justice. I believe that, partisan considerations aside,
political "liberals" as well as "conservatives" should welcome
this appointment. I believe, moreover, that to approve or
disapprove a nomination on the basis of a prediction about
particular votes (no matter how important the issues may appear

" today) would be shortsighted, inappropriate, and (history tells

us) unreliable as well.
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Judge Bork's qualifications of intelligence, experience, and
personal Integrity are not in doubt. Many believe, with reason,
that there is no more eminent legal scholar and jurist in this
generation. As one who deals regularly with the Court, I urge
you skrongly: do not underestimate the importance, to the Courk
and to the nation, of Justices of lively mind and intellectual
integrity. Students of the Court over the last 15 years —— left,
right, and center -- have been distressed about the vacillating
decisions, imprecise holdings, divided opinions, and muddled
jurisprudence that have characterized too many cases in the
Supreme Court. For the vast preponderance of cases before the
Supreme Court, "ideology" is Far less important than guality of
mind; and quality of mind is the best protector against rigid
ideclogy. 1 suspect it is these qualities that led Justice John
Paul Stevens {(certainly no archconservative) to take the
extraordinary step of speaking out on Bork's behalf.

Even political liberals should welcowe the Bork
nomination. Obviously, President Reagan is not going to nominate
a Justice in the mold of a Brennan, Marshall, or Blackmun. Just
as obviously, the Supreme Court cannot be left without its full
complement for the next two years. If Judge Bork is not
confirmed, President Reagan could well appoint someone just as
"conservative,” but less distinguished, less intellectually o¢pen,
and less committed to judicial restraint.

Judge Bork's judicial philosophy is neither "liberal”™ nor
“conservative." He is not committed to any political program,
but to the proposition that the function of the Court is to
interpret the law rather than to make it: In this he resembles
political "liberals" like Justices Prankfurter and Black much
more than political “conservatives®" like Justices McReynolds or
Van Devanter.

Judge Bork shares the traditional understanding of the role
of the courts in our constitutional system: they are guarantors
of the Eundamental values expressed in the Constitution and not
expositors of their own social and economic opinions.. As a
committed civil libertarian, I believe that this approach best
accords both with individual rights and with democratic

governance.
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Judge Bork's commitment to civil liberties can be seen in
cases such as Ollman v. Evans, which contains the fullest
judicial statement of his approach to interpretation of the Bill
of Rights, In Qllman, Judge Bork wrote (over a dissent by his
then-colleague Antonin Scalia) that the First Amendment protects
even what he termed “rhetorical hyberbole" in the expression of
opinion. More importantly, he took the occasion to explain his
judicial philosophy:

Judges given a stewardship of a constitutional
provision such as the first amendment, whose
core is known but whose outer reach and
contours are ill defined, face the never
ending task of discerning the meaning of the
provision from one case to the next. . . . In
a case like this, it is the task of the judge
in this generation to discern how the framers’
values, defined in the context of the world
they knew, apply in the world we know.

Judge Bork thus avoided the two opposing extreme views of
constitutional interpretation. ©On the one hand, he rejected the
notion that the Constitution is frozen in time, and that it
carries no meaning other than the specific applications that its
framers envisioned for it. “The fourth amendment,”™ he observed,
"was framed by men who did not foresee electronic surveillance.
But that does not make it wrong for judges to apply the central
value of that amendment to electronic invasions of privacy."
Judge Bork's summation of the opinion is one of the finest
statements of the judicial function that I have seen:

The important thing, the ultimate
consideration, is the constitutional freedom
that is given into our keeping. A judge who
refuses to see new threats to an established
constitutional value, and hence provides a
crabbed interpretation that robs a provision
of its full, fair and reasonable meaning,
fails in his judicial duty.

On the other hand, Judge Bork also rejected the opposite
notion that judges are authorized to "creat[e] new constitutional
rights or principies" based on their own economic, social, or
political views. This, he has stated elsewhere, would amount to
judicial "fiat," and "not to law in any acceptable sense of the
word.®™ Note, moreover, that this philosophy of judicial
restraint applies equally to political positions of the right and
left. He has castigated those who urge that the Consktitution be

used to impose laissez faire economics, as well as those who urge



1361

that it be used to promote egalitarianism. *The morality of the
jurist,” Bork has said, lies in the "abstinence from giving his
own desires free play, the continuing and self-conscious
renunciation of power.”™

Based on his stature and position of intellectual
leadership, Judge Bork can be expected to exercise influence, far
beyond his single vote, in Eavor of vigorous protection of
constitutional civil liberties and against the temptation,
apparently felt by some conservatives (as well as liberals), to
use judicial power for their own political ends.

Some have charged that Judge Bork's unwillingness to go
beyond the text, structure, history, and purposes of the
Constitution would endanger civil rights and liberties as we now
know them in the Onited States. I believe, to the contrary, that
our system's admirable respect for civil rights and liberties is
a product not of Eree-wheeling jurisprudence, but of careful,
consistent, legitimate enforcement of the Fundamental wvalues of
the Constitution. Judge Bork's consistent support for the result

in Prown v. Board of Education is an example of this.

When the courts have gone beyond the Constitution, as they
arguably did in the cases of abortion, busing, capital punishment
(from which they later withdrew), pornography (from which they
later withdrew), and, in an earlier generation, child labor,
minimum wage laws, and the reach of federal antitrust laws, the
legitimacy of the judicial function is called into question; the
courts suffer a loss in the moral authority they need to protect
constitutional rights. IF the courts are in the habit of
treating their own social, political, and economic opinions as if
they were embodied in the Constitution, the law appears to be
nothing more than politics. Then, if the courts are called upon,
as in the school desegregation or the school prayer cases, to
make controversial rulings that enforce the fundamental
principles of the Constitution, their rulings can be dismissed as

mere politics and resistance will be legitimated.
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In addition to its consistency with civil liberties, Judge
Bork's philosophy of judicial restraint has a more obvious
connection to democratic governance. He has repeatedly stressed
that the people have a right to govern themseives through their
reptesentative institutions, even if the pclicies they adopt are
foolish or unwise, Only if the Constitution can Eairly be
interpreted as prohibiting a political choice are the courts
entitled to step in. Similarly, when interpreting statutes,
Judge Bork has exhibited a painstaking faithfulness to the
congressional intent, even when the results are contrary to his
probable pelitical predilections. The "Baby Doe" regulations
case is an example of this.

In confirming Judge Bork to the Supreme Court, the Senate
will be reaffirming its own centrai place, along with the other
state and federal representative institutions, in our
constitutional framework. This may mean that the Congress has to
"take the heat" on some contentious issues now resolved by the
courts. But it also means that the constitutional balance will
be restored.

Contrary to the rhetoric, Judge Bork is plainly in the
mainstream of American law. WNo one can have generated the
professional esteem he has enjoyed in such establishmentarian
institutions as the Yale Law School and the District of Columbia
Circuit, if he were an "extremist." His record as a judge --
unanimous decisions in 86% of his cases, dissents in fewer than
5% of the cases, not a single reversal by the Supreme Court in

over 400 majority opinions in which he joined -- demonstrates
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without possibility of doubt that he is in the mainstream. The
several studies of his woting record, based solely on the small
fraction Oof the cases in which there was a divided court, give a
gtossly distorted impression. To Eocus only on those cases would
make any judge, no matter how fair-minded, look result-

oriented. Looking at his record as a whole, we see a judge who
votes on either side of the issue, based on the legal merits, and
who is able to reach consensus with his liberal colleagues an
amazing percentage of the time.

In short, I believe that Judge Bork has the attributes that
will surely make him a respected —— and I would not be surprised
if an outstanding —- Supreme Court Justice. If we look for a
person of intelligence, fairmindedness, experience, and a keen
sense of the appropriate judicial role in a democratic society,

there is no question that Robert Bork should be confirmed.
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Senator KENNEDY. I thought Senator Biden would be back so we
would not have to interrupt the hearing. But I think we better
recess now. We have to vote and then we will commence as soon as
Senator Biden will return.

[Brief recess.]

The CHAIRMAN. As I understand it, the next witness to testify is
Mr. Born.

Professor Born.

TESTIMONY OF GARY BORN

Mr. Born. Thank you, Senator.

During the last 2 months, opponents of Robert Bork’s nomination
to the Supreme Court have succeeded, largely succeeded in creat-
ing an inaccurate and unfortunate myth. According to this myth,
Judge Bork is a conservative idealogue who is insensitive to the
civil rights of minorities and women.

Because of this myth, some civil rights’ groups, perhaps many
civil rights’ groups, have expressed considerable concern, even fear
about Judge Bork’'s nomination. I believe that this fear stems from
the myth and, in my judgment, the myth is just plain wrong.

A fair and objective reading of the historical record shows that
Judge Bork’s civil rights’ views are squarely within the main-
stream of U.S. legal thinking. The same record shows that Judge
Bork has personally made substantial contributions to the civil
rights of minorities and women in this country. Numerous exam-
ples illustrate these points and are contained in the statement that
I have submitted.

I will only take the time to mention a few here, which I think
are especially important.

First, Judge Bork has repeatedly said that the 14th amendment
contains—and I quote from him: “a core value of racial equality,
that the Court should elaborate into a clear principle and enforce
against hostile official action.”

Congistent with this principle that he has articulated, Judge
Bork has praised numerous landmark decisions in the civil rights
field. For example, he has consistently applauded Brown v. Board
of Education as one of the Supreme Court’s—and I quote again:
“most splendid vindications of human freedom.” Likewise, Judge
Bork has wholeheartedly agreed with major civil rights’ victories,
including Loving v. Virginia, which struck down a State law that
forbid interracial marriages.

He also agreed with NAACP v. Alabama, which held the State of
Alabama could not gain access to the membership lists of the
NAACP because it would chill the rights of NAACP members.

Judge Bork has also applauded the court’s post-Brown decisions,
ordering the desegregation of a whole range of public facilities all
across the nation, including parks, swimming pools, buses, golf
courses and the like.

Finally, Judge Bork has agreed with numerous remedial deci-
sions by the Supreme Court which implemented this sweeping de-
segregation that Brown and its progeny ordered.

In my view, to suggest, as some of Judge Bork’s critics have, that
he has been hostile to civil rights, that he has consistently been in-
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sensitive to the interests of racial minorities and women, is simply
wrong. The positions that Judge Bork has taken on central cases
like Brown v. Board of Education, Loving, NAACP v. Alabama
plainly demonstrate that he has not been guilty of the charges that
his critics have leveled at him.

Second, Judge Bork’s record as Solicitor General reflects—in my
view—a genuine commitment to the civil rights of women and mi-
norities. I know this committee has heard too many statistics. Let
me add another.

As Solicitor General, Judge Bork participated in approximately
20 cases involving substantive civil rights’ claims against a State or
a company. In 16 of these cases, Judge Bork agreed with who? Not
Justice Rehnquist, but Justice Brennan, the most liberal member
of the court. In fact, Judge Bork was able to persuade Justices
Rehnquist and Burger in only eight of those cases. That hardly
strikes me as a record of showing a lack of sympathy or interest in
the rights of minorities and women.

In fact, as Solicitor General, Bork frequently urged positions in
civil rights’ places that a majority of the court found too sympa-
thetic to minority interests. He went too far in interpreting the
civil rights’ laws to afford protections for minorities and women for
the court during the 1970°s. I can give you a lengthy list of cases,
but the more important include Beer v. United States, Washington
v. Davis, Teamsters v. United States, Pasadena Board of Education
v. Spangler.

In all these cases a majority of the court rejected Judge Bork’s
interpretation of the civil rights’ views as too expansive.

Bork’s positions as Solicitor General were equally supportive of
the rights of women. In Corning Glass Works v. Brennan, for exam-
ple, he successfully argued for a broad interpretation of the Equal
Pay Act. In General Electric Co. v. Gilbert, the court rejected
Bork’s argument that title VII reached discrimination on the basis
of pregnancy. And in Vorcheimer v. Philadelphia, Bork unsuccess-
fully argued that the equal protection clause forbid single sex State
schools that provided poorer educational opportunities for women
than for men.

Third—and I will make this point brief, since it appears to be
conceded by many of Bork’s critics now—Judge Bork’s voting
record as a court of appeals judge demonstrates his principled and
sympathetic treatment for civil rights’ claimants. To repeat an-
other often cited statistics, in seven out of the nine substantive
civil rights’ cases that he faced, Bork voted for the claimant. In the
remaining two cases the Supreme Court substantially adopted his
view.

Judge Bork'’s critics have ignored this impressive history of sup-
port for civil rights’ protections. Instead, in my view, they have fo-
cused narrowly on a few isolated aspects of Bork’s academic record
to support the myth of ideological extremism. In my view, the
issues cited by Judge Bork’s critics fall far short of justifying their
conclusions.

Several issues are especially important. First, Judge Bork has
been attacked for his criticism of Shelley v. Kraemer, a case that
you have frequently heard mentioned. In my view this criticism is
wholly unpersuasive. Shelley held that the 14th amendment for-
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bade court enforcement of a racially discriminatory covenant in a
private real estate agreement. Judge Bork criticized the Shelley de-
cision on grounds that I am sure virtually every law professor in
this country has repeated. He said that the rationale of the court’s
opinion would subject virtually all private conduct to the high
standards imposed by the Constitution. He said that this was
wrong. Judge Bork said this was wrong because it is well settled
that the 14th amendment was meant only to apply to governmen-
tal action, to State action.

His views are no different from views that Larry Tribe, Archi-
bald Cox and numerous other liberal or moderate thinkers have ex-
Eressed. Indeed, the Supreme Court itself in subsequent cases has

acked off the broad reading of State action that was adopted in
Shelley v. Kraemer. _

Second, contrary to the claims of his critics, Judge Bork’s record
indicates that he will afford women substantial protection under
the equal protection clause, and that he will also afford substantial
protection to other nonracially defined groups.

As a court of appeals judge, Judge Bork squarely held that the
equal protection clause permits claims based on sex discrimination.
As Solicitor General in Vorcheimer v. Philadelphia, he said that
sex-based categories can only be sustained if they are substantially
related to important government objectives.

More recently, as he elaborated before this committee, Judge
Bork said that he reads the equal protection clause to impose a rea-
sonable basis test. I understand that Professor Tribe told you this
morning that this is a new standard and that it is unpredictable.

Both assertions are wrong. It is not a new standard. Justice Ste-
vens—and I will be happy to explain in greater detail if you wish—
has long expressed exactly the same standard. It is not an unpre-
dictable standard either. Not only do we have what Justice Stevens
said about it, but we have Judge Bork’s consistent record in other
equal protection cases. We have his views in Brown v. Education.
We have his views in the progeny of Brown. We have his views in
Loving v. Virginia. We have his views on the court of appeals in
Cosgrove. We have his position as Solicitor General in the Vorc-
heimer case.

All these cases tell us that he takes equal protection guarantees
for all people—Dblack, white, men, women—very seriously, and that
he will enforce what the 14th amendment says, namely that all
persons are guaranteed the equal protection of the laws.

Finally, Bork has also been attacked for questioning the ration-
ale of Harper v. Virginia Board of Elections, which struck down a
nondiscriminatory $1.50 poll tax imposed equally on all voters in
the State.

Bork’s views about the rationale in Harper was shared by—and
this is a lengthy list—Justices Hughes, Brandeis, Stone, and Car-
dozo, Black, Stewart and Harlan. All those Justices joined opinions
expressing substantially the view that Judge Bork took.

Moreover, Judge Bork made it crystal clear in all his comments
about this case that if Harper had been about racial discrimina-
tion—or sex discrimination, | believe—he would have come out the
other way. He expressly said, “If this case had involved racial dis-
crimination, I would have decided it differently.” The case did not
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involve racial discrimination. It involves a neutral and nondiscrim-
inatory tax on all persons.

Finally and perhaps most importantly, Judge Bork said he would
have gotten to exactly the same result as the court based on a dif-
ferent clause in the Constitution. In my view, all the criticism that
has been leveled at Judge Bork based on Harper is simply unper-
suasive. It is not credible.

In summary, the historical record simply does not support the
charge that Judge Bork is a conservative extremist on civil rights’
issues. Bork’s record as Solicitor General includes many important
civil rights’ achievements. His tenure on the court of appeals is a
model of principle, temperate judicial decisionmaking.

If in these hearings we are going to congider ideology, I think we
have a very weighty burden of considering Judge Bork’s entire
record. I do not think it is fair just to focus on a few out-ofcontext,
isolated comments that he has made in his academic career. I do
not think you need to consider the entire record.

And I believe that when you do look at that entire record, you
will see that his position on civil rights is squarely within the
mainstream of American legal thinking.

The CHAIRMAN. Thank you very much.

Professor Campbell.

TESTIMONY OF THOMAS CAMPBELL

Mr. CamMpBELL. I would like to try to do a favor for the committee
by spending 5 minutes saying what you do not need to talk about
any more. That is organized labor’s rights as defined in the Nation-
al Labor Relations Act and the Federal Labor Relations Act.

I am talking about a narrow set of issues here: organizational
rights. The reason why I think you do not need to spend any more
time on it is that there is really nothing much here to be a basis
for criticism of Judge Bork, or for a lot of praise either. It is just
not an area in which his expertise has been brought to bear. It
would not be an issue, truly, if it had not been that the AFL-CIO
has labeled him antiunion and pro-business in his opinions.

The AFL-CIO submitted a study based on cases chosen under
very specific criteria, namely, those opinions as to which there
have been dissents, or dissents from a rehearing en banc, and four
criteria which are specified in their document.

The AFL-CIO hold that Judge Bork is antilabor, pro-business, in
five out of seven cases. Now, the truth is that he has written 10
cases, and in their 5 out of 7, they only list 5 of the ones that he
wrote, ignore the remaining 5 he wrote, and then add to that to
bring up the total a bit, two additional opinions in which he merely
participated.

What I tried to do was very simple. Instead of utilizing those four
criteria that the AFL-CIO brief used, I simply read every opinion
that Judge Bork wrote on the issue of organization rights—NLRA,
FLRA—and it is on that basis that I offer this assessment today.

Just a couple of comments more about the AFL-CIO study and
then I will tell you about my study. In the text of the AFL-CIO
report, there is a commentary on one case. The criticism is made
that Judge Bork in the Restaurant Corporation of America case,
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reached to overturn an administrative agency in order to hold for
an employer,

Not mentioned in the AFL-CIO report is that in two other cases,
Judge Bork overturned an administrative agency to hold in favor
of an employee.

In fact there have been five cases in which Judge Bork has over-
turned the administrative agency. Twice, he did it to uphold the
employee; three times he did it to uphold the management. This
reflects a much more balanced view than that simple reference to
the Restaurant Corporation of America case would have indicated.

There is only one other case mentioned in the text of that AFL-
CIO report, and that is the Amalgamated Clothing and Textile
Workers case. And here, if you just read their report, you would be
of the view that Judge Bork had ruled against the union.

In fact he voted in favor. He concurred in the majority opinion
written by Judge Skelly Wright. The focus of the AFL-CIO’s criti-
cism is that he wrote a separate concurrence, and he chided Judge
Wright for putting in a little extra dicta—which is a sin to which
many judges have fallen—and it is that commentary which shows
up in the AFL-CIO report.

Last point on this: It is significant, I think, that in 33 pages, the
AFL-CIO devotes precisely four lines, on page 5, and one para-
graph, on pages 28 to 29, to the National Labor Relations Act/Fed-
eral Labor Relations Act cases.

Now the AFL-CIO is certainly entitled to present its opinion on
constitutional law, on right to privacy, on a number of other issues,
but on the point that is an area of their expertise—the National
Labor Relations Act—in the 33-page report we have one paragraph
and then four lines. This indicates what I said at the start: Labor
law is just not a controversial issue.

To conclude, then, what did I do in my report? I looked at every
case he wrote, and the word that describes the record is “blah.” We
have got cases for management, cases for labor. We have got cases
upholding the administrative agency, cases overturning the admin-
istrative agency. Six times I count he comes out in favor of the
management, four times in favor of a union, once he splits the dif-
ference.

I actually disagree with the reasoning of a few of these cases and
I put that in my report. If the time ever comes that anybody sug-
gests that my disagreement with a case means that I would not
follow it—in the highly unlikely event that anyone suggests that 1
be put in such a position—I want the record to show that I would
surely follow the established precedent of the D.C. Circuit.

But I criticize some cases because I am a law professor, and that
is what law professors are supposed to do. But here is the point:
None of them ignore precedent. None of them try to establish a
new principle. None of them overturn the Supreme Court from the
court of appeals.

They are simply very reasonable and rather dull cases.

In conclusion, then, I suggest, as I did at the start, that the com-
mittee’s hearings might be advanced by removing from the debate
the concept that Judge Bork is antiunion. That simply is not true,
and there is plenty else to discuss. Thank you.

The CrarrMaN. Thank you very much. Professor Stewart.
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TESTIMONY OF RICHARD STEWART

Mr. StEwarT. Thank you. I would like to submit for the record
my prepared memorandum.

The CaairmAN. Without objection, it will be placed in the record.

Mr. STewarT. Thank you. My talk today, and my memorandum,
deals with Judge Bork’s performance as a judge on the D.C. Circuit
in the areas of administrative and rugulatory law. That is the law
that governs the decisionmaking and powers of the great bureauc-
racies that run our regulatory welfare state, and the role of the
courts in reviewing those decisions for consistency with law.

It is not as glamorous an area as the constitutional issues that
you have focused on thus far, and, in some sense, it is ultimately
less important than those great constitutional issues. But it is
nonetheless very important. Indeed, many times the operation of
our regulatory welfare state impacts citizens' interests more than
constitutional cases.

Administrative and regulatory law is an important part of the
jurisprudence, the business of the D.C. Circuit, and a very impor-
tant part of the business of the Supreme Court. So, I think for that
reason, it bears some scrutiny.

The reason that I have written this memorandum is to respond
to charges have been made in a number of widely circulated re-
ports that Judge Bork’s opinions and record on the D.C. Circuit
shows him to be a rigidly pro-business, that he favors business over
government. In cases involving government versus public-interest
groups, he assertedly favors the government.

It 15 claimed that he has a rightwing preconceived bias, and that
his decisions are just fitted to comport with that bias. That charge
is made in the ph Nader Public Citizen report, the AFL-CIO
report that has been mentioned earlier, and in parts of the report
commissioned from some consultants by the chairman of the com-
mittee to answer White House memoranda on Judge Bork’s per-
formance.

So there have been some serious charges made here. My memo-
randum and others in the briefing book show, that a semblance of
these claims is made out by a highly selected culling, unrepresenta-
tive sample of cases, and by an outright distortion or highly mis-
leading account of those cases when they are discussed in the re-
ports.

I try to set the record straight. As my colleague, my Harvard col-
league Larry Tribe said this morning, it is nesessary to look at the
substance and quality of those opinions. They are very high indeed.

Judge Bork clearly examines carefully the arguments on all
gides. His opinion is not fitted to a preconceived result. He often
goes out of his way to state the position of the person against
y&tglecirfn he rules in stronger terms than the advocate presented
itself.

The cases are well-reasoned and careful. They give precedent
their due, and they are of high professional caliber. A careful read-
ing of those opinions shows very high-caliber professional work
that belies the notion of any sort of preset biased formula.

The third reason I raise this issue of his performance on the D.C.
Circuit relates to some things that were discussed this morning.
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My colleague, Professor Tribe, conceded that Judge Bork’s opin-
ions in the area of statutory interpretation, and his other work on
the D.C. Circuit was of high caliber. But he, like other critics of
Judge Bork, have said, that as a D.C. Circuit judge you are bound
by Supreme Court precedent, but once you get on the Supreme
Court, you will be sort of freed of those restrictions. And therefore,
the experience as a lower-court judge is simply not of great rel-
?vance in judging how a Justice on the Supreme Court will per-
orm.

I do not think questions of intellect, of character, or temper can
be that neatly divided up. I think the experience on the D.C. Cir-
cuit is very relevant. Let me just say, briefly, why.

One, judges on the D.C. Circuit, particularly in the areas of regu-
latory and administrative law, have a very large responsibility. The
Supreme Court precedent is often murky, divided, unclear, and the
D.C. Circuit is recognized as the second-most important court in the
Federal courts system, particularly in this area of regulatory law.

Second, I think the qualities of character, and of professionalism,
of honesty, of openness, that are reflected in his opinions will carry
over. I do not think that you simply change your stripes when you
move from one court to another, and I think that has been amply
made clear in the case of many Supreme Court Justices.

I think the record confirms not only what you already know,
that Judge Bork is a very bright man who cares about ideas, but
also that he is an open man ~nd has learned from experience.

Let me just take cne case. as an example, and then I will close.

The case is National Resot ~ces Defense Council v. EPA, which in-
volved the standard setting -or hazardous air pollutants under the
Clean Air Act.

Environmentalists argued .hat under the statute EPA can only
take into account safety. You cannot take into account cost or tech-
nological feasibility. On the other hand, the EPA had said that
these standards should be set on the basis of cost and feasibility.
Judge Bork, in a panel opi.ion, formulated a middle ground be-
tween those two posiiions, said yes, safety, but in determining the
margin of safety you can take into account cost.

Judge Skelly Wright dissented, and pointed out that the practical
effect of Judge Bork’s opimion might be to give EPA too much
leeway to ignore health considerations.

On en banc rehearing, Jusdge Bork, who had ruled for the EPA
the first time, authored a unanimous opinion for all judges on the
D.C. Circuit, reformulating his position, and saying that more
weight has to be given to safety, a little less weight to technological
feasibility. He ruled for the environmental groups against the Gov-
ernment and industry.

Now that record shows learning, that shows openness, that shows
statecraft. I think these and other opinions of his on the D.C. Cir-
cuit will repay your «areful attention in trying to reach a judgment
as to the qualities as a judge that he will continue to display if he
is appointed and confirmed to the United States Supreme Court.
Thanﬂ you.

The CHalRMAN. Thank you very much. I appreciate the entire
panel. I would like to suggesi that we at least try to hold ourselves
to 5 minutes in our round of questioning.
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I have one question, because Professor Born, as you have pointed
out, so much has been discussed about the civil rights area.

You have written a memorandum, and you have paraphrased it,
or if not, spoken to it here today, defending Judge Bork’s civil
rights record, and you circulated, along with Secretary Hill's
memorandum—take the time to understand—I believe that was—
and I would like to know about how that was prepared.

Could you tell me when you prepared that memorandum, rough-

y.

Mr. Born. Roughly? It is the outgrowth, Senator, of a month's
work, basically when Judge Bork was nominated, and public criti-
cisms of him began to surface. As a constitutional scholar and
lawyer, I was very interested in these issues.

The CuairMAN. Don’t get me wrong. I am not questioning at all
your——

Mr. Born. I am sorry. | paid attention to him, to what was being
said about him during this process. At some point during that proc-
ess—I do not know, two weeks ago or so—3 weeks ago, actually—
Carla Hills contacted me. She knew I had been working in the
field. She asked whether I could prepare a memorandum, and I did
prepare the memorandum.

The CHAIRMAN. Did you speak to Judge Bork about——

Mr. BorN. To be honest, I do not know Judge Bork personally. 1
have never talked to him in person, or on the phone.

Nontheless I feel, to be honest, that I now know him very well. I
feel like I have read more opinions, more articles, more speeches
by him than I have of any other person in the world. But I did not
speak to him personally, if that is your question.

4 Th?e CuamrMAN. Did you speak to Mr. Cutler about the memoran-
um?

Mr. Born. Mr. Cutler works two floors above me. He and I chat.

The CHAIRMAN. | am not suggesting you should not. I am just
trying to——

Mr. Born. No, I agree, you should not suggest that I should not.
He and I chat frequently. I talk to him about this, I talk to him
about cases we work on. | talk to him all the time.

The CHaIRMAN. But did he review and concur in your recommen-
dations? Mr. Cutler.

Mr. BorN. Yes. Definitely. Definitely.

The CHairRMaN. Can you tell the committee approximately when
you and Mr. Cutler discussed the memorandum?

Mr. BornN. The memorandum? Well, again, Lloyd and I
talked—-— )

The CHAIRMAN. The essay.

Mr. BorN. Lloyd and I talked on an ongoing basis about Bork for
a number of days. We are interested in it. It is a topic of political
and constitutional interest to both of us.

He looked at the memo—goodness—a couple weeks ago.

The CrAIRMAN. Did he look at it before the final version was
submitted?

Mr. Born. I am almost certain he did.

The CHairRMAN. Now the second question I have is that as recent-
ly—as I am sure you know—dJune of 1987—because you have heard
it here a hundred times mentioned—Judge Bork stated that he be-
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lieved the equal protection clause should have been kept to things
};iﬁ{e race and ethnicity, and he has subsequently elaborated on
at.

And in your memo on Judge Bork, you write—and I quote: “It is
completely clear that Bork believed that the equal protection
clause applies to sex discrimination claims by men and women.”

When did you arrive at that conclusion?

Mr. BogrN. To be honest, I suspect that was on the very first day
that I heard the debate. It seems to me that the single-most base-
less charge that has been leveled against Judge Bork is that he
does not think that the equal protection clause applies to women.

The CHAIRMAN. You mean the debate here in the committee?

Mr. Born. No. I mean the public debate.

The CuairManN. Public debate.

Mr. BorN. Of course. The equal protection clause says no State
shall deny any person the equal protection of the laws.

It seemed to me absolutely impossible, for somebody who pays at-
tention to the original intent of the Framers, who wrote that word
“person,” to think that the equal protection clause does not apply
to women.

Now I understand that in these proceedings various people have
alluded to oral statements that Judge Bork has made at various
times in the last 5, 10, 15 years. Some of those statements, I agree,
could be read as suggesting that Judge Bork does not think women
should be treated in the same fashion under the equal protection
clause, as blacks.

The CHAIRMAN. But don’t use up all my 5 minutes, because I un-
derstand the point, and you made it well earlier also.

Did your memorandum, or however I should characterize it—
memorandum——

Mr. BornN. I think we called it an essay.

The CHAIRMAN. Essay. I beg your pardon.

Did your essay suggest that you believe that Judge Bork adopted
the intermediate scrutiny test for sex discrimination cases?

Mr. BornN. To be honest, I do not think that I ever came to a con-
clusion about whether or not Judge Bork adopted an intermediate
scrutiny test. It seems to me that in the decision that he argued as
Solicitor General—in the case that he was involved in as Solicitor
General, the Vorcheimer case, he relied on Craig v. Boren, which as
you know, Senator Biden, adopted an intermediate scrutiny test.

Based on that, I think, before he elaborated in these hearings on
his positions, the fairest inference was, based on his considered
views, that he did indeed use something like the intermediate scru-
tiny test. Again, he has not written much in the protection field,
and at the time, the best inference, based on what he had done in
Vorcheimer and other cases, was that he had something like the in-
termediate scrutiny test.

The CHatRMAN. I could not agree with you more. My time is up.
Let me just quote from page 34 of your essay.

“While not dispositively resolving the issue, these materials
strongly suggest that Judge Bork will apply some sort of intermedi-
ate scrutiny in sex-based equal protection cases. This is the same
approach the Supreme Court has recently adopted. By all appear-
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ances, it is a more demanding test than that accepted by Justice
Powell or other mainstream thinkers.”

Mr. Born. I said that then, and I continue to think that when
one puts aside this complicated three-tier standard, that what
Judge Bork will do in equal protection cases is exactly what I said
in that memo.

The CHAIRMAN. Thank you very much. My time is up. The Sena-
tor from Utah.

Senator HatcH. Thank you, Mr. Chairman. I welcome all of you
to the committee and appreciate the testimony that you have
brought here.

Secretary Hills, over and over again during these hearings, we
have heard how frightened women should be of this nomination,
yet Judge Bork’s record as Solicitor General, and as a judge over
the last, almost 6 years, and his periods of public service I think
suggest the opposite conclusion.

For instance, in Laffey v. Northwest Airlines, he granted airline
stewardesses equal pay for equal work, and in Palmer v. Shultz, he
held that sex discrimination in foreign-service promotions in the
State Department.

So what are your views about Judge Bork with regard to these
accusations?

Ms. Hiris. Senator Hatch, a5 [ said in my opening remarks, I am
very comfortable that Judge Bork's jurisprudence will not harm,
but, rather, will help women achieve equality. His judicial restraint
enables nuance differences to be created in our State and Federal
legislative bodies, and it is there that women have achieved their
gains in this century. Just loock at the Equal Pay Act, the Civil
Rights Act, and so forth. Women have not achieved rights through
the courts, in the main, but rather, through the legislative bodies.

Accordingly 1 feel very comfortable that women are in good
hands with Judge Bork.

With respect to the doctrine of equal protection, there is no
doubt in my mind that he covers women with equal protection. He
certainly so held that gender discrimination was covered in the
Cosgrove case, and I feel very comfortable that his analysis of the
14th amendment is one that we should listen to.

As Attorney General Levi said so cogently last night, you know,
some of the doctrine that the Supreme Court is grappling with
needs a good lawyer, and one thing Judge Bork is is a superlative
lawyer. Let me just read to you a concern expressed by Mr. Justice
Powell, of whom I have the highest regard, in discussing the appro-
%riate standard for equal protection, and I refer you to Craig v.

oren.

He says, ““As is evident from our opinion, the Court has had diffi-
culty in agreeing upon a standard of equal protection analysis that
can be applied consistently to a wide variety of legislative classifi-
cations. There are valid reasons for dissatisfaction with a two-
tiered approach, that have been prominent in the Court’s decisions
for the past decade.”

And so when Judge Bork is trying to help us formulate a doe-
trine that will apply more consistently, I think we should listen.
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Senator HatcH. Well, I appreciate that testimony. Then what is
your opinion? Women really do not need te worry about Judge
Bork, then?

Ms. Hiwis. Absolutely not. I think he will strongly support equal-
ity for women. There is not a scintilla of evidence in his record
that he is antifeminist. To the contrary, he has been supportive of
rights for women.

Senator HarcH. Then why do you think we have all of these com-
ments that have been made by these outside groups who are so
frightened by Judge Bork? We have had colleagues here on the
committee say he is not frightening himself, but his views are
frightening.

Ms. Hnuis. I have read a number of reports that distort his
record and have gotten wide circulation in the media. The reason
that this effort that I have really just coordinated got started, was
to counter some of the misrepresentations in those reports. Wheth-
er we are talking about labor law or the first amendment, or
women's rights, or the administrative law decisions, or civil rights,
what these essays that we have prepared—and I beg you all to look
at them, because they are prepared by independent scholars, some
Republicans, some Democrats—focus on, are the allegations that
we feel are fundamentally unfounded on the record. I fear so much
that when a strident report is issued, it is all toco easy to take that
40- or 50-page report, and restate what has been wrongly stated. In
these circumstances I think it is only fair to look at the independ-
ent work product of these essays.

Let me say, I have spent a lifetime working for equality of
women, and, indeed, in the past I have been associated in helping
some of the groups that have spoken. I will try very hard to right
the record, but I can state unequivocally to you, that I have tre-
mendous confidence in Judge Bork’s capacity to carry forward, so
that women will not be hindered in their fight for continued equal-
ity.

Senator HarcH. I notice my time is up, but I just want to tell you
how much respect I have for you and for the fights that you have
waged and for the comments that you have made here today. And 1
think women throughout the country ought to pay attention to you
rather than some of these strident extreme misrepresentations that
have been made by various special interest groups who have come
down against Judge Bork.

Mr. Chairman, I would like to put into the record a statement
that I have prepared, which also makes it clear that Mr. Katzen-
bach along with five other Attorneys General agreed with Judge
Bork’s position on the Human Rights Bill with regard to the Katz-
enbach application. And if I could put that in the record, I would
appreciate if.

The CaHammMaN. Without objection.

Senator HarcH. Thank you. Sorry I did not have time to ask all
of you questions because I have a number of questions for each of
you.

[Submissions of Senator Hatch follow:]
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KATZENBACH

WE HEAI.D SENATO METZENBAUM AND PrOFESSOi Th/BE AGHEE EARLIER
THIS MORNING THAT JUDGE BORK'S POSITION (N THE KATZENBACH V.,

MO, GAN CASE WOULD LIMIT CONGRESS'S POWER TO PROTECT F1GHTS. THiS
CASE WAS THE ONE | fAISED WiTH FORME: AG KATZENBACH LAST EVENSNG.
[T ALLOWED CONGKESS TG REDEF INE THE SUBSTANT IVE TERMS OF THE
CONSTITUT 10N, THUS DEPREVING THE COURTS OF THEIR POWER OF JUDICIAL
REVIEW. IN FACT, AG KATZENBACH. IN COMPANY WITH FIVE OTHER FORMER
AGS - BROWNELL., CLARK. RICHARDSON. SAXBE AND CIVILETTI - AGREE
WITH JUDGE BORK ABOUT THE THREAT OF ALLOWING CONGRESS TO DEF INE
THE TERMS OF THE CONSTITUTION. IN THE CONTEXT OF THE HUMAN LIFE
BILL - WHICH ATTEMPTED TO DEFINE “PERSON" IN THE T4TH AMENDMENT TO
INCLUDE UNBORN CHILDREN - THESE 5iX AGS JOINED JUDGE BORK BY
SAYING:

"...ALL OF US ARE AGREED THAT CONGRESS HAS NO

CONST ITUTIONAL AUTHORITY TO OVERTURN [A) DECISION BY

ENACTING A STATUTE , , , [THE HumaN LiFE BiL] 15 AN

ATTEMPT TO EXERCISE UNCONST ITUT IONAL POWER AND A

DANGERQUS CIRCUMVENTION OF THE AVENUES THAT THE

CONSTITUTION ITSELF PROVIDES FOR REVERS ING SUPREME

COURT INTERPRETATIONS OF THE CONSTITUTION."

THE ENTIRE ISSUE THAT JUDGE BORK ADDRESSED WAS THAT CONGRESS
SHOULD NOT CHANGE THE CONSTITUTION 8Y STATUTE. ON THAT POINT. HE
WAS JOINED BY 6 AGS AND A MAJORLTY OF THIS COMMITTEE. [T 1S
CLEARLY A DISTORTION TGO SAY THAT HE ATTEMPTED TO LIMIT CONGRESS'S
VALID POWERS. HE WAS SAYING CONGRESS HAD NO VALID POWER UNDER THE
CONSTITUTION TO CHANGE THAT DOCUMENT BY STATUTE. FOR THAT
COURAGEOUS TESTIMONY. FOR WHICH HE WAS CRITICIZED BY MANY
CONSERVATIVES, HE SHOULD BE COMMENDED. HE OPPOSED KATZENBACH ON
THIS PRINCIPLE - NOT. AS HAS BEEN SUGGESTED, OUT OF INSENSITIVITY
TO MINORITIES BUT BECAUSE HE UNDERSTOOD THE DANGER OF MAKING
CONGRESS. RATHER THAN THE SUPREME COURT. THE FINAL WORD GN THE
MEANING OF THE CONSTITUTION.

THIS DISTORTION SHOULD BE CORRECTED. | OFFER AN EXCERPT OF A
REPORT OF THI(S COMMITTEE WHICH DISCUSSES THE LETTER WRITTEN BY AG
KATZENBACH AND HLS COLLEAGUES |N AGREEMENT WITH JUDGE BORK.
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MINORITY VIEWS OF SENATOP MAX BAUCUS

Seldom in this nation’s history have the public policy questions
surrounding an issue been as complex or controversial as they are
with abortion. Abortion has divided Americans for decades. 1 fully
appreciate the depth of feeling on all sides of the :.0ortion question.

While there are many activists in favor of or opposed to S. 158, 1
believe there also are many more Americans who—like me—are
wrestling in the deepest part of their souls with the questions
raised by abortion, The issue involves highly intimate and personal
decisions. As we discuss the constitutional and legal arguments we
should not forget that millions of individual lives are touched by
this issue.

In the final analysis, the issue presented by 5. 158 is not the
controversy surrounding abortion or Koe v. Wade. Rather, it is
whether the Congress wishes to end run the constitutional amend-
ment process and undermine the central role of the judiciary as
the final arbiter for defining the terms of the Constitution, In my
view, that is what is at stake—not abortion or Roe v. Wade,

THE CONSTITUTIONALITY OF 5. 158

The abortion decision of 1973 was not the first controversial
Supreme Court decision in our nation’s history. The framers of the
Constitution wisely provided within Article V a mechanism for .
Congress and the citizenry to respond to such decisions.

Several of the amendments to our Constitution have been direct
responses to Supreme Court decisions. The Eleventh Amendment
was a response to the Court’s holding in Chisolm v. Georgia which
subjected the states to law suits in federal courts. The Fourteenth
Amendment was in response to the Court’s holding in Dred Scott v.
Sanford that the constitutional term “citizen” did not include
Black Americans. The Sixteenth Amendment overturned the
Court’s interpretation of the constitutional term “direct taxes” in
Pollack v. Farmer’s Loan and Trust Company. And the Twenty-
sixth Amendment was a response to the Court’s holding in Oregon
v. Mitchell that the Congress could not lower the voting age in
state elections to 18 years of age.

Since the Chisolm case was decided in 1793, this country has had
a long and consistent history of responding to constitutional deci-
sions of the Supreme Court. The issue raised by S. 158 is not the
correctness or wisdom of Roe v. Wade, but rather whether we
should retain our historic tradition of utilizing Article V to amend
the Constitution.

Our nation’s most distinguished constitutional scholars who have
analyzed S. 158 have come to the conclusion that it is an attempt
to overturn a constitutional decision of the Supreme Court by
simple statute. Even those who believe that Koe v. Wade was
incorrectly decided, believe that S. 1568 is an unconstitutional at-
tempt to alter that decision.

39
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Professor Charles Alan Wright of the University of Texas Law
&:ool, stated in a letter to the Separation of Powers Subcommit-

I find Roe unpersuasive. Nevertheless, Roe exists, it has
been repeatedly reaffirmed and even extended, and 1 do
not think Congress has authorigj by statute to overrule a
constitutional decision of the Supreme Court. Whatever
the arguments might have been if the matter where one of
first impression, we have long since accepted the notion
that “it is emphatically the province and duty of the Judi-
cial Department to say what the law is,” Merbury v. Madi-
son, that the duty is now more specificaliy that of “this
court,” United States v. Nixon, and that “the federal judi-
ciary is supreme in the exposition of the law of the Consti-
tution . ..” Cooper v. Aaron.

Professor Phillip Kurland of the University of Chicago Law
School wrote in his letter to the Subcommittee:

The question is not whether the Supreme Court deci-
sions are sound or unsound. The question is what is the
meaning of the word “person” in the due process clauses of
the Fifth and Fourteenth Amendments. The Supreme
Court has decided that a fetus is not a “person” within the
meaning of those provigions. If that constitutional determi-
nation i3 to be overruled, it can be done only by the
Supreme Court or by constitutional amendment.

Former United States Solicitor General Erwin Griswold wrote
the following to the Subcommittee:

For the Congress to undertake to interfere with that
decision, even under Section V of the Fourteenth Amend-
ment, would, in my view, be an inappropriate -legislative
interference with the judicial power, and thus a violation
of the separation of powers, which is one of the two major
Bzemises of the United States Constitution—the other

ing the appropriate division of powers between the
states and the federal government.

Former United States Solicitor General Archibald Cox told the
Subcommittee:

Over the years, a few decisions have proved clearl
wrong headed, and perhaps Roe v. Wade is such a case. 1,
myself, wrote critically of Roe v. Wade a little while after
the decision came down.

But wrong headed decisions can be changed by time and
debate or constitutional amendments. But the very
function of the constitution and Court is to put individual
liberties beyond the reach of both Congressonal majorities
and popular clamor. Any princilgle which permits Con-
gress, with the approval of the President, to nullify one
constitutional n&n‘g protected by the Constitution, as inter-
preted by the rt—that principle would sanction the
nullification of others, and that is why I say that the
principle of S. 158 is exceedingly dangerous, and [ can only
call it radical.
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And finally, former United States Solicitor General Robert Bork
told the Subcommittee:

The question to be answered in assessing 8. 158 is -

whether it is to adopt unconstitutional counter-
measures to unconstituticnal action by the Court. I

think it is not proper. The deformation of the Constitution
is not properly cured by further deformation. Only if we
are prepared to say that the Court has become intolerable
in a fundamentally Democratic society and that there is
no prospect whatever for gmit to behave properly,
should we adopt a prin(‘:,i}:le ich contains within it the
seeds of the destruction of the Court’s entire constitutional
role. I do not think we are at that stage.

The views of these distinguished constitutional scholars was su
rted by the common view of former Attorneys General Brownell,
tzenbach, Clark, Richardson, Saxbe, and Civiletti.
The consensus position of the six former Attorneys General of
the United States was communicated in a letter to the Subcommit-
tee. They wrote:

QOur views about the correctness of the Supreme Court’s
1973 abortion decigion vary widely, but all of us are
that Congress has no constitutional authority either to
overturn that decision by enacting a statute redefining
such terms as “person” or “human life,” or selectively to
restrict the jurisdiction of federal courts so as to prevent
them from enforcing that decision I'ulgi\;b

We thus regard S. 158 and HR. as an attempt to
exercise unconstitutional power and a dangerous circum-
vention of the avenues that the Constitution itself provides
I'mt:i reversing Supreme Court interpretations of the Consti-
tution.

The proponents of S. 158 acknowledge that in most cases judicial
independence and the doctrine of separation of powers would re-
quire Congress to respond to a constitutional decision of the Su-
%eme Court by constitutional amendment. They argue that Roe v.

ade is a special case and an exception to this rule because the
court in Roe v. Wade invited Congress to define when human life

e Yassage of Justice Blackmun’s opinion in Roe v. Wade that
they rely on reads as follows:

We need not resolve the difficult question of when life
begins. When those trained in the respective disciplines of
medicine, philosophy, and are unable to arrive at
any consensus, the judiciary, at this point in the develop-
ment of man’s knowledge, s not in a position to speculate
as to the answer.

If the hearings on S. 1568 held by the Separation of Powers
Subcommittee were conclusive on any one point it is that in 1981
there remains no consensus among scientists, ’ﬁhlilosuphers and
theologians on the question of when life begins. The candid obser-
vation of the Supreme Court in 1978 ig as accurate a description of
the Subcommittee’s record as it was of the record before the Court
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+in Roe. The Subcommittee heard conflicting testimony from each of
several disciplines. The testimony of the scientists, physicians, phi-
losophers and theologians who appeared before the subcommittee
made it apparent that our society is as divided on the question today
as it was eight years ago, and that man’s knowledge on the subject
has not appreciably increased during the eight year period.

Congress to answer the question of when life begins. The propo-
nents of S. 158 simply feel the Court abdicated its role in not
addressing the issue. Eut that does not alter the status of the
Court’s constitutional holding in the case. Consititutional experts
who are in sharp disagreement on the correctness of Roe v, Wade
agree that the theory behind S. 158 is based on a misreading of

Roe.

Sarah Weddington, who argued Roe v. Wade before the Supreme
Court, in her statement to the Subcommittee, clearly explained the
nature of the holding in Roe:

The Court did not abdicate its role of defining constitu-
tional terms. It said very clearly that in the Fourteenth
Amendment, the term person does not—not “should not,”
nor “might not,” nor “pending further information not,”
but does not refer to the unborn. The Court went on to say
that there was no point in its engaging in philosophic or
theological speculation on the beginning of life, since there
was no consensus among those who concern themselves
with such things, and since the constitutional meaning of
“person” was already clear without the Court assuming a
function which was foreign to it.

In support of this position, Professor Lynn D. Wardle of the
Brigham Young University Law School, who is a strong supporter
of a human life amendment, commented in his analysis of the
constitutionality of S. 158:

Contrary to the implication of Galebach, that holding
(Roe) was not predicated or contingent upon a prior find-
ing that the Court did not know when human life began.
In fact, the Court did not address the question of when
human life began until after it had separately analyzed
and specifically concluded that the unborn are not “per-
sons” protected by the Fourteenth Amendment.

. And, finally on this point, the General Counsel to the U.S. Catho-
lic Conference, Wilfred Caron, critiqued this point in his legal
memorandum on the constitutionality of S. 158:

In this regard, it should be noted that when the Court
acknowledged the l_1udiciary's inability to speculate as to
when human life begins, 1t did so in the context of the
state’s interest in safequarding potential life—not in the
context of the question of personhood under the Four-
teenth Amendment. The Court’s candid admission cannot
reasonably be regarded as opening the way for what is
contemplated by these bills.

The consititutional scholars who examined S. 158 in its original
form generally took the position that the only possible arﬁll.lment
supporting its constitutionality was that Katzenbach v. Morgan
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empowered Congress to “enforce” the Fourteenth Amendment by
expanding the coverage of the due process clause, There is no
constitutional doctrine or case law supporting the Ymposition that
Co has the authority to grant states a compelling interest in
any activity that the Supreme Court explicitly stated the states
had no interest in.

As the Supreme Court noted in the well known footnote 10 of
Katzenbach v. Morgan:

Section 5 does not grant Congress power to exercise
discretion in the other direction and to enact “statutes so
as in effect to dilute egual protection and due process
decisions of this court” We emphasize that Congress’
power under Section 5 grants Congress no power to re-
strict, abrogate, or dilute these guarantees.

The language of Section 3 of S. 158 cannot »e supported under
the authority of Congress’ power to enforce the Tourteenth Amend-
ment. There is no other Congressional power thut can serve as the
basis for Congress to overturn constitutional decisions of the Su-
preme Court.

The consequences of a decision bgsthe Supreme Court to uphold
the Congress’ power to enact S. 158 would be disastrous for our
system of government as we now know it. If Congress can alter the
court’s ruling on a constitutional term as basic as the interpreta-
tion of “person” under the Fourteenth Amendment, then there is
virtually no constitutional protection that Congress couldn’t dilute
or eliminate by simple majority vote.

Additionally, if I;Erees can find today by statute that life
begins at conception, then a future Congress can alter or reverse
that result. This approach envisions a system of government where
constitutional protections are more transitory or illusory than they
are today. The basic terms of the Constitution are left to be deter-
mined by the shifting majorities in Congress.

It is for these basic reasons that most of the country’s leading
scholars and those who have served the nation as the highest
ranking legal officers have publicly announced their view that S.
158 is unconstitutional. It is hi unusual to find agreement
among six former Attorneys three former Solicitors Gen-
eral, and the nation’s most distinguished constitutional scholars on
such a controversial issue. in my view, the consensus among them
provides significant evidence that the question of the constitution-
ality of 8. 158 is not a “close call.” Rather, the theory behind the
legislation runs counter to principles of judicial inde‘pendence and
the separation of powers that lie at the very heart of our constitu-
tional system. I oppose tne bill on that basis.

IMPACT OF 8. 168 ON STATE BOVEREIGNTY AND STATE ABORTION
AND CONTRACEPTIVE POLICY

There is another aspect of S. 168 that should be considered
carefully. That is the impact of S. 168 on the central role of our
state governments as basic decision makers in our federal system.

Although S. 158 is touted as returning power to the states, its
long term impact will be to set a precedent that will lead to
increased federal intervention and an erosion of state authority.



1383

44

As former Solicitor General Bork stated at the Subcommittee
hearings in response to a question from Senator Heflin;

Senator Heflin, if I may—I think the version of Section
V of the Fourteenth Amendment that is being propounded
here in support of this bill not only federalizes the ques-
tion of life, but indeed, federalizes state police powers.
Under the equal protection clause and the due process
clause together, those are turned over to Congress, and
there is no state legislation on any topic that I can think
of that cannot be federalized if Congress so chooses.

And, in a letter to Senator Hatch, Professor William Van Al-
styne of the Duke University School of Law, further expounded on
this aspect of the bill by stating:

If Congress can (a) determine authoritatively what af-
firmative obligations each state has in respect to the life,
liberty and Property of each person, #nd if Congress can (b)
legislate to “enforce” such affirmative obligations as deter-
mined by Congress, then indeed the rudiments of federal-
ism are dead, the Tenth Amendment is meaningless, and
each state becomes but the instrument of a uniform, Con-
gressional determined policy of social welfare.

More specifically, the hearings on S. 158 have brought to light
the fact that with regard to state and local decision making over
abortion and contraception questions, the current state latitude
over these areas would be substantially restricted.

Today, states are free to make their own policy decisions about
what abortions to fund or not to fund. However, the intent of 8.
158 is to thwart that current authority. Supporters and opponents
of S. 158 who testified before the Subcommittee agreed that with-
out any additional legislation, S. 158 would have the effect of
preventing any state from engaging in conduct that interferes with
the development of the fertilized egg. In other words, states would
not be free to fund abortions or fund hospitals or clinics that
performed abortions.

Additionally, under S. 158, states could not fund or support any
person or facility involved with the use or distribution of those
contraceptives that intefere with the development of the fertilized
egg (e.g., IUDs and morning-after pills). State action with regard to
currently available contraceptives would be prohibited without any
additional legislation.

Durigg the Subcommittee hearings of May 21, 1981, the author
of Sha 168, Stephen Galebach, clarified these points in the following
exchange:

Senator Baucus. Mr. Galebach, I would like to clear up,
if we could, your undestanding of how this bill would
affect state action. My understanding is that the bill, if it
is enacted without any additional state or federal legisla-
tion, would prohibit states from funding abortions. Is that
your understanding, too?

Mr. GarLeBAcH. In general, excent where states had a
justifzﬁation as compelling as, say, to prevent the death of
a mother.
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Senator Baucus. In those cases, too, would the bill also
prohibit states from funding abortion clinics that distrib-
ute IUDs and morning-after pills in your view?

Mr. GALEBACH. It could very well. . .

Senator Bavucus. That is, without additional legislation,
this bill, if it passes, would have the effect of prohibiting
the states from funding abortion clinics engaged in the
distribution of TUDs and morning-after pilis?

Mr. GaLesacH. There might be some tough legal ques-
tions that would come up as to whether the state could
fund other operations of the clinic, but the state could not
fund any device that would terminate a human life after
conception. :

Senator Baucus. Because that would be state action pro-
hibited under the bill?

Mr. GALEBACH. Yes.

State leg’glamres could no longer make basic abortion funding
decisiong that they are free to make today. S. 158 precludes states
from funding any abortion unless they have.a “compelling” state
interest. Most experts on both sides of the question agree that such
an interest would only exist where the life of the mother was at
stake. Therefore, states could no longeer fund abortions in the case
of lt_-ape or incest if they determined that was appropriate public
policy.

Professor Robert Nagel of Cornell, a supg:»rter of S. 158, criti-
cized the bill for its curtailment of state authority at the Subcom-
mittee hearings of June 1:

Senator Baucus. Insofar as this bill would prohibit
states from funding action, in a sense that is not returning
the determination to the state but is establishing a nation-
al policy which prevents states from taking certain action.
That is, the effect of this bill is not to throw the question
of abortion back to the states—generally, it certainly is
not—and it sets a nationsl policy insofar as the bill will
pﬁ;ent states from funding abortions. That is correct, is it
n

Mr. NaGeL. In my view, that is an unfortunate aspect of
the bill—yes.
¢ hgfglator Baucus. It is an unfortunate aspect? Why is

Mr. NaGEL. Because 1 think it ought to be a matter for
states in their own judgment to decide on.

Following that exchange, I wrote Professor Nagel and asked him
his analysis of the degree to which state conduct would he limited
by S. 158. I asked him whether states would be permitted to fund
abortions in the case where the life of the mother was threatened. I
also asked him whether a state would be permitted to fund abor-
tdio;ls in the case of repe or incest or the detection of serious genetic

efects.
c l113y letter of July 2, Professor Nagel responded to my letter as
ollows;

Although you state that there seems to be agreement
that states would be permitted to fund abortions where the
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life of the mother was threatened, I must say that 1 be-
lieve the matter is far from certain . . .

In any event, it seems clear to me that even if a state
does not violate due process standards when it encourages
the destruction of fetuses in order to save the lives of
mothers, it does not follow that a state would be permitted
to perforin or fund abortions in cases of rape or incest or
genetic defect. In such situations, the states aid, whatever
its justification, would amount to the destruction of “per-
sons” (in the statutory sense) and thus violate the statute.
There is not general doctrine that a state may encourage
the destruction of persons for “compelling’ reasons.

The majority report remains silent on these important questions.
The report states that the courts should decide these matters on a
case-by-case basis. It is my view that it is irresponsible to pass this
bill without the Senate stating its own view on whether this bill is
likely to result in the substantial curtailment of state authority
over abortion funding. Leaving such matters to the discretion of
the courts runs counter to the spirit of those who offer this legisla-
tion as an antidote to judicial activism.

Furthermore, when legislating, it is irresponsible to leave basic
questions on state authority like these unanswered:

1. Would S. 158 Erohibit the states from fundinF clinics and
hospitals that distribute drugs or devices that interfere with the
dgl\i'e_;opment of the fertilized egg, such as IUDs and morning-after
pills?

2. Would the state have a “compelling interest” in funding abor-
tion in the case of rape that would override the fetus' protection as
a person under the Fourteenth Amendment?

. Would the state have a compelling interest in funding abor-
tions in the case of incest?

4. Would the state have a compelling interest in funding an
abortion in the case of a detectable genetic disease of the fetus?

5. Would the state have a compelling interest in funding abor-
tions when the life of the mother was at stake?

These are serious questions. The answers to them can profoundly
affect state and local decision-making over basic health and safety
issues. Those who support such state authority should not take
these questions lightly.

S. 158 AND REMOVAL OF LOWER FEDERAL COURT JURISDICTION

Section 4 of S. 158 would remove the jurisdiction of the lower
federal courts over certain types of abortion cases. The reason that
has been cited by advocates of S. 158 for inclusion of this provision
in the bill is that a limitation of the available remedies in federal
court will encourage prompt review of the statute in the Supreme
Court. A report issued by Senator East’s office entitled Questions
and Answers on S. 168 offers the following explanation for the
provision:

Question. Why should Congress be so concerned to pre-
vent review of the Act by lower federal courts?

Answer. The anti-injunction clause of the bill is designed
to prevent lower federal courts from interfering with the
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enforcement of the Act. An example of this problem arose
in Judge Dooling’s injuction against the Hyde Amendment
respecting federal funding of abortion. That injunction re-
maihed in_effect for approximately two years before the
Supreme Court reviewed the case and upheld the legisla-
tion. The anti-injunction provision of the bill assures the
continued enforcement of the State law outlawing abortion
until the Supreme Court has had an opportunity to inter-
pret it. :

Section 5 of S. 158, as amended, contains a provision that directl
addresses this concern for speedy review by the Supreme Court. It
specifically provides for an expedited review of the legislation by
the Supreme Court. This addresses the primary concern articulated by
those who supported the section of S. 158 which limits lower feder-
al court jurisdiction. In my view, it addresses those concerns in a
manner that is less controversial and less threatening to our
system of government. :

Many questions have been raised about the constitutionalitgeand
wisdom of attempts to limit lower federal court jurisdiction. Sever-
al leading censtitutional scholars have raised serious concerns
about the specific provision contained in S. 158.

Professor Charles Alan Wright of the University of Texas Law
School observed in his letter to the Subcommittee:

1 think Congress has very sweeping power over the juris-
diction of the inferior courts . . . At t?::e same time, 1 feel
certain that Congress must exercise its power over federal
Jjurisdiction, as it must its other powers, in a fashion con-
sistent with constitutional limitations . .. Under such
cases as Hunter v. Erickson and United States v. Klein, 1
do not think Congress has authority to close the federal
court door in suits arising under laws that prohibit, limit
or regulate abortions, while allowing access to federal
court for challenges to statutes that permit, facilitate, or
aid in the financing of abortions.

Even if Congress has the power to remove lower federal court
jusrisdiction over constitutional matters, it must do so neutrally. It
would have to remove lower federal court jurisdiction over all
abortion cases. The ogrovision in S. 158 effectively keeps out liti-
gants on one side of the issue and allows in litigants from the
other. Challenges to statutes that restrict or prohibit abortions
would not be permitted to be brought in the lower federal courts.
Attemg;s to enjoin abortions from occurring, or challenges to stat-
utes that fund abortions, could be brought in the lower federal
courts. ,

This aspect of Section 4 of 8. 158 not only raises constitutional
questions, but it underscores the true intent of the provision. The
provision is designed to restrict the jurisdiction of the lower federal
courts 30 as to t them from enforcing certain rights fully. In
my view, in such an instance, the Congressional attempt to remove
lower federal court jurisdiction is violative of that provision of the
Constitution from which the right flows.

Additionaily, we ought to consider the public policy implications
of attempts to remove constitutional issues from the jurisdiction of
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the lower federal courts. My own view is that while the creation of
the lower federal courts was initially within the discretion of Con-
gress, the growth of our nation has significantly altered the role of
the lower federal courts in our federal systera. Certainly, in 1789
the Supreme Court was able to handle its role as the primary
vindicator of federal rights. .

But the Supreme Court case load has increased dramatically
gince the birth of our nation, and this has had significant conse-
quences for the lower federal courts. For a litigant who desires to
vindicate his federal constitutional rights, access to the lower feder-
al courts is an essential element in giving those rights true mear.-
ing. It is my view that we do great damage to our structure of
government if we deny the central role of the lower federal courts
in modern times.

It is because of these arguments that I think we should use the
Congressional power to limit the jurisdiction of the federal courts
over constitutional issues quite sparingly. If it is invoked at all, and
1 personally do not think that it should be, it should only be
utilized where no other alternative is available and where it can be
shown to have results that are helpful to society.

Because of the expedited Supreme Court review provision now
contained in S. 158, I believe that a large portion of the rationale
in favor of a section to remove lower federal court jurisdiction has
been removed. Furthermore, I believe the section itself is unconsti-
tutional and I oppose it on that basis.

THE INTENT OF THE FOURTEENTH AMENDMENT

There is an implication in the majority report that the Four-
teenth Amendment was intended to protect the unborn. While it is
clearly appropriate for Congress to state its opinion on whether the
Fourteenth Amendment ought to apply to the unborn, that is far
different from suggesting that the framers of the Fourteenth
Amendment intended for the amendment to apply to the unborn.

Distinguished historians who appeared before the Subcommittee
addressed this issue. It is clear from their testimony that during
the long debate on the Fourteenth Amendment in the 39th Con-
gress, and during all debates in the states on the ratification of the
Fourteenth Amendment, there was never any explicit mention
made of the unborn, nor any reference to the issue of abortion.
This is undisputed.

In his testimony before the Subcommittee, Professor Carl Degler
of Stanford University disputed the thesis propounded by Professor
Witherspoon with regard to this finding. Professor Degler stated:

Professor Witherspoon then links this discussion of the
amendments concerned with the protection of life to the
laws then being passed in a number of states to limit
abortion. He professes to see in these state laws an exten-
sion of the concern for the freedom of the former slaves.
Yet there is no mention in the discussion in Congress of
these laws, nor is there any reference to abortion or to the
unborn in the course of the debate on the Fourteenth
Amendment.
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In his testimony before the Subcommittee, Dr. James Mohr of
the University of &aryland at Baltimore stated:

I am also troubled by the phrase “all human beings.”
The Fourteenth Amendment does not, in fact, refer to
human beings, but rather to “citizens” and “persons.” 1
know of no direct evidence that the framers of the Four-
teenth Amendment ever intended  that either of these

~ words should aPpI to the preborn. .

None of the leading historians of the Reconstruction Era
whom I was able to contact, including several who have
done painstaking research both on the drafting and on the
ratification of the Fourteenth Amendment, knows of any.

The rights of the preborn were simply not at issue.
Moreover, there is compelling evidence that they were
never intended to be.

Finally, the Congressional Research Service has issued a report
entitled, “Examination of Congressional Intention In The Use Of
The Word ‘Person’ In the Fourteenth Amendment: Abortion Con-
siderations.” The report concludes with this analysis:

A reading of the legislative history of the Fourteenth
Amendment does not reveal any references to the unborn.
There are no statements in the debates of the 39th Con-
gress indicating that the framers ever considered the
g_nbom in connection with the Amendment’s protec-

on . . .

Beyond this examination of the legislative history, one
enters the realm of speculation and theorizing concerning
what the fremers of the Fourteenth Amendment actually
intended when they used “person” in the langage of this
Amendment.

The record created by the Separation of Powers Subcommittee is
very clear on this point. The majority report may express the views
of the majority of the Subcommittee on the coverage of the Four-
teenth Amendment, but that should be distinguished from the
concrete evidence available to the Subcommittee on the intent of
the framers of the Amendment.

SCIENTIFIC TESTIMONY ON S. 158

The majority report implies that there was substantial
ment among scientific witnesses on the question of when an indi-
vidual human life begins. The report atiempts {0 minimize the
diversity of views expressed by the scientific witnesses. I would
Simr%!{ suggest that the testimony of the scientific witnesses under-
scored the real complexity of the issues involved,

Dr. Lewis Thomas, Chancellor of the Memorial Sloan-Kettering
Cancer Center and formerly Dean of Yale Medical School told the
subcommittee:

The question as to when human life begins, and whether
the very first single cell that comes into existence after
fertilization of an ovum reprezents, in itself, a human life,
is not in any real sense a scientific question and cannot be
answered by scientists. Whatever the answer, it can nei-
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ther be verified nor proven false using today’s scientific
knowledge. L.

It is therefore in the domain of met.aghysgcs: it can be
argusd by philosophers and theologians, but it lies beyond
the reach of science.

Such a cell does not differ, in its possession of all the
genes needed for coding out a whole human being, from
any of the other, somatic cells of the body, nor indeed from
any of the hillions of human cells now being cultured in
research laboratories all around the world. The difference
is that the progeny of a fertilized ovum develop systems
for differentiation and embryogenesis; we do not yet un-
derstand this m. But the fact remains that all human
cells contain the same full complement of human DNA.

There are two criteria that I can think of for determin-
ing the stage of an embryo’s development when the essen-
tial characteristic of a human being begins to emerge. One
is the start-u? of spontaneous electrical activity in the
brain; this could be interpreted as the beginning of human
life just as we take the cessation of such activity to indi-
cate the end of human life. The second is the appearance
of those molecular signals (antigens) at the surfaces of the
embryonic cells which are the unequivocal markers of in-
dividuality and selfness, There is, in this immunological
sense, a stage in embryonic development at which the
fetus becomes a specific individual.

This is as far as I can see science making a contribution
to the question of the point at which an embryo becomes a
human self. It is a limited contribution at best, and tells us
nothing about the “personhood” of a single cell.

Dr. Frederick Robbins, President of the Institute of Medicine of
the Na_atttigenal Academy of Sciences, wrote the following to the Sub-
committee:

Even the most elementary understanding of biology sug-
gests that, from the moment of conception, the human
zygote is wologically alive in that it is capable of dividing
and growing. That there is biological “life” is not in dis-
pute for the fertilized egg or for other cells of human
origin. What is at question is at what point the growing
mass of cells—that is, the product of conception—takes on
the attributes of “personhood.” That is, at what point in
the sequence of development do we choose to say that the
organism is a person, and therefore, of special value?
Clearly, the answer to such questions rests not on scientif-
ic judgments, but solely on what we choose to define as the
qualities and attributes of being a person. Is it the capacit;
to sustain life on one’s own? To think or reason? To feel?
?1; is it some intangible quality that we cannot quite speci-
y?

In my view, jt is social, eﬂl;ilmophical, and religious
values that provide the guidelines for making such deter-
minations, not science. Sci can answer such questions
as, for example, wheu does an embryo’s nervous system
develop the capacity to sense pain, but science cannot
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answer the question of whether that particular develop-
ment =l attribute therefore makes that organism a person.
Science can outline the steps of prenatal brain develop-
ment, but it is the broader society that evaluates such
information and chooses to label one stage of life as “per-
sonhood” and another as not.

Dr. James Ebert, President of the Carnegie Institution, stated in
this letter to the Subcommittee:

I do not believe that the statement in Chapter 101,
Section 1 can be supported. This Section reads ‘““The Con-
gress finds that present day scientific evidence indicates a
significant likelihood that actual human life exists from
conception.” This statement embodies and expresses a dog-
matic and dangerously narrow definition of “actual human
life”, for human life cannot properly be said to begin at
aniy single moment fixed in time.

ndeed, human life is a continuum, proceeding genera-
tion after generation. The eggs contained in the ovary of a
very young girl ripen and are shed over her reproductive
lifetime. These eggs like the other cells of the woman’s
body are living. The sperm maturing in the human male
are no less alive. The union of living egg and living sperm
results in a living zygote, no less alive than its parental
predecessors, but differing from both of them. But the
zygote is but one fleeting morphologic and physiologic
entity in the orama that is human davelopment. When
does “personhood begin?’ In my opinion, the question
cannot be answered scientifically. Some might argue for
the moment of conception, others for the moment at which
the heart first begins to beat, or the face takes shape, or
the brain begins to function. Some physiologic functions do
not come into play until after birth; and as Peter Medawar
has written “birth is a moveable feast in the calendar of
development.”

Dr. Robert Ebert, President of the Milbank Memorial Fund and
for:_nﬁr Dean of Harvard Medical School, wrote the Subcommittee
as follows:

Iknowofno*. . . current medical and scientific data. . .”
that supports the contention “. . . that human life in the
sense of an actual human being or legal person begins at
conception.” Lifz in the biologic sense does not begin the
moment that an ovum is fertilized by a sperm, since both
have life prior to that cvent.

In my view, the question of human personhood is nei-
ther a medical nor a scientific question. In one sense it is a

hilosophical question which can be debated endlessly and

as to do with how one defines a person and “‘self.” But in
the context of the present legislative proposal, I believe it
can best be described as a religious question.

Dr. Clifiord Grobstein, Professor of Biological Science and Public

Policy Science and former Dean of the School of Medicine at the
University of California at San Diego listed for the Subcommittee
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what he considered to be the consensus views of science and then
concluded:

The implication of these statements is that at fertiliza-
tion a new generation in a genetic sense is constituted, but
that two weeks later a new and stable biological entity or
individual is not yet certainly present. Exactly when such
an entity arises 18 not known for certain in the human
species but it is probably not many days later. The devel-
opment of such an entity, therefore, is gradual and in-
volves a number of transitions and stages. No single.
moment nor event is known scientifically to mark its initi-
ation, rather it emerges steadily out of the developmental
process as an additional characteristic beyond being alive
and biologically human.

Returning to the language of Roe v. Wade and S. 158, it
would be scientifically more accurate to say that “human
life does not begin with fertilization (conception) but he-
reditary individuality does. Individuality in the sense of
singleness and wholeness, however, cannot be said to be
established until more than two weeks after fertilization.”

And finally, the National Academy of Sciences forwarded to the
Subcommittee the following resolution passed by its membership at

iSts f‘s%nual meeting on April 24, 1981 concerning the original text of

Resolution.—It is the view of the National Academly of
Sciences that the statement in Chapter 101, Section 1, of
the U.S. Senate Bill S. 158, 1981, cannot stand up to the
scrutiny of science. This section reads “the Congress finds
that present-day scientific evidence indicates a significant
likelihood that actual human life exists from conception.”
This statement purports to derive its conclusions from sci-
ence, but it deals with a question to which science can
Provide no answer, The pro in 8. 158 that the term
‘person” shall include *“all human life” has no basis
within our scientific understanding. Defining the time at
which the developing embryo becomes a ‘“‘person” must
remain a matter of moral and religious value.

CONCLUSION

I cannot support S. 158 hecause I believe it is an attempt to end
run the constitutional amendment process. The legislation under-
mines the central role of the judiciary as it ‘has existed in this
country since Marbury v. Madison. The theory underlying the bill
envisions a system of government where constitutional protections
are illusory and where the basic protections of the Constitution can
be diluted or eliminated by simple majorities of the Congress. In
my view, the legislation rums counter to principles of judicial
independence and the ::Paration of powers that lie at the very
heart of our constitutional system.

Additionally, I am deeply concerned that S. 158 will lead to an
erosion of the central rolg of the states in our federal system. Not
only could the theory behind the bill lead to an expanded federal
role in almost every area of the law, but S. 158 eliminates a state’s
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authority to set policy on state funding of abortions and distribu-
tion of contraceptives (e.g. IUD's and morning after pills) at state
suiported hospitals.

inally, I believe the provision eliminating lower federal court
jurisdiction over certain abortion cases is unconstitutional, 1 per-
sonally am opposed to efforts to remove federal court jurisdiction
over constitutional cases. However, even if Congress has the power
to remove lower federal court jurisdiction over constitutional vases,
it must do so in a neutral, even-handed manner. Section 4 of S. 158
effectively closes the federal courthouse to citizens on one side of
the issue, while keeping it open to citizens on the other. It, there-
fore, represents an unconstitutional exercise of Congress’ power to
control the jursidiction of the lower federal courts.

o
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The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman.

I want to thank the witnesses for their presentations. They rep-
resent some of our fine academic institutions and, of course, Carla
Hills was in the Cabinet.

But 1 just want to use my time, if I could, Mr. Chairman, to put
something, or read something in the record. During the lunch
break, I had the opportunity to read the two letters expressing the
opposition to the Bork nomination that you placed in the record
earlier this morning. The first letter was signed by 32 law school
deans, representing a number of America’s most prominent law
schools.

We hear a great deal about strident presentations. This letter
was by 32 law school deans. The second was signed by 71 professors
of constitutional law. These law professors teach at 36 law schools
in 24 States in all part of the country. I note that the letter was
signed by nine professors from Yale Law School, six of whom
served with Judge Bork on the Yale faculty. Three of the deans
also signed the constitutional law professors’ letter.

So in all, a total of 100 distinguished either constitutional schol-
ars or deans of various law schools have expressed their opposition
to the Bork nomination. And I will just use my time to put their
letters in the record. Since we have heard from some academicians,
1 think it is also appropriate to consider what these law school
deans have stated.

And I will read part of it. The rest of it has been included.

As teachers of law and as citizens concerned with the preservation and enforce-
ment of Constitutional rights, we ask that the Senate withhold its consent to the
nomination of Robert Bork to be Associate Justice of the Supreme Court of the
United States. None of us have reached this decision easily. Judge Bork is a highly-
skilled lawyer. He has also been a colieague in the teaching of law where his skills
and experience are widely respected. We have decided to oppose his nomination be-
cause of a substantive concern that we believe to be so important as to override
matters of credentials or personal considerations.

Our concern is this: Judge Bork has developed and repeatedly expressed a com-
prehensive and fixed view of the Constitution that is at edds with most of the pivot-
al decisions protecting civil rights and liberties that the Supreme Court has ren-
dered over the past four decades. In many of the areas covered by these decisions,
the court has become closely divided. If Judge Bork were to be confirmed, his vote
could prove detrimental in turning the ¢lock back to an era where Constitutional
rights and liberties in the role of the Judiciary in protecting them were viewed in a
much more restrictive way.

While change in growth in Constitutional law are not opposed for their own sake,
we believe that the changes threatened by Judge Bork’s nomination would adverse-
ly affect the vitality of the Constitution, the fairness and justice of our own society,
and the health and welfare of the nation. We also believe that most Americans are
justly proud of our system of strong judicial enforcement, of basic rights, and that
Senators should not consent to a nomination that threatens the major inroads into
that system.

Judge Bork’s views also conflict with those of jurists like Felix Frankfurter, John
Harlan and Lewis Powell, each of whom has contributed to the protection of liber-
ties in critical areas, and who share Justice Powell's view that the liberties we enjoy
to a greater extent than any other country in the world are, in effect, guaranteed by
the Supreme Court enforcing the Bill of Rights.

Indeed, in his readiness to read out of existence whole provisions of the Constitu-
tion and disreﬁard longstanding bodies of law assuring personal liberty, the nominee
has manifested an extraordinary lack of respect for traditional methods of Constitu-
tional adjudication, and the development of the law.

Perhaps most important, Judge Bork’'s views would deprive the nation of the criti-
cal, albeit limited, role that the Judiciary has played in helping to solve conflicts
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that have threatened to divide our scciety. Nor are proponents of the nomination
persuasive in explaining Judge Bork’s views as reflecting a consistent philosophy of
Judicial restraint rather than personal values. While calling for deference to legisla-
tures, where personal rights and liberties are at stake, Judge Bork has shown little
regard for such consideration in other areas of the law and has, for example, openly
stated] that congressional intent may sometimes he disregarded in applying the anti-
trust laws.

Finally, we note that the issue before the Senate is not properly a partisan matter
or one that may be summed up by labels such as liberal or conservative, Rather, the
responsibility of all Senators is to assure that a member of the life tenured judiciary
does not disdain the Bill of Rights or the Fourteenth Amendment’s command for
equal protection of the laws and due process,

Mr. Chairman, I believe these distinguished scholars have very
eloquently summarized the case against the nomination, and I
thank the Chair for the courtesy in allowing me to refer to that
this afternoon.

Mr. McCoNNELL. May I respond to that, Senator?

Senator KENNEDY. Sure.

Mr. McCoNNELL. Asg part of the academic community, first of all,
I would like to acknowledge that this nomination is certainly con-
troversial among law professors. I am not at all surprised that they
were able to come up with 100 some odd law professors to sign a
letter of that sort.

What I think is even more remarkable, however, given the very
politicized nature of my profession, is how many moderate, liberal
and even very liberal law professors whom I know who have de-
clined to sign letters of that sort who are not appearing in opposi-
tion—not because they agree with Judge Bork, because they dis-
agree with Judge Bork on many things—but because these charges
that some people with the politicized portion of the legal communi-
ty are making are so extreme, so outlandish, and so obviously par-
tisan and political.

And, frankly, Senator, that is my opinion of that letter.

Mr. CampBELL. Senator, with your permission just 10 seconds to
say on that same point, it might be of interest to you. I teach at
Stanford Law School, the finest law school in the United States.

Senator KENNEDY. Does the rest of your panel agree on that?

Mr. CampeELL. Undoubtedly, I am sure, but I went to a school in
Massachusetts.

At the time of the confirmation of Chief Justice Rose Bird, 18
members, a majority of our faculty, signed a statement which read,
and I quote in part, “Some of us believe we should hold ourselves
to an even more restrained standard under which we should vote
to retain a justice unless he or she has clearly engaged in miscon-
duct in office.”” In other words, the very most lenient sort of analy-
gis when the topic was Rose Bird and perhaps a higher level of
scrutiny when the topic is Robert Bork.

Senator KENNEDY. The Senator from Pennsylvania.

Senator SpecTER. Thank you very much, Mr. Chairman.

I would like to thank my colleague, Senator Grassley, for defer-
ring to me because I need to go.

I have three questions and with little time I shall try to make
my questions very brief and ask that the responses be brief.

I would like to start with you, Professor McConnell. You say that
you disagree with some of the conclusions. Your language was that
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some of Judge Bork’s conclusion in the first amendment area are
unacceptable.

Do you agree with the clear and present danger test for freedom
of speech?

Mr. McConNELL. I agree with that in its basic outline. Senator, I
said that some of the conclusions that he reached in that tentative
article in 1971, I just do not agree with; neither does he.

Senator SPECTER. Yes. Well, that is what I was referring to. And
one of his conclusions was that he disagreed with the Holmes’ clear
and present danger test. And as, you have stated, you agree with
the Holmes’ clear and present danger test.

Mr. McConNELL. I agree with the basic outlines of it, and I
would not exaggerate the degree to which Judge Bork has dis-
agreed with that as well. His main comments have been addressed
not to the clear and present danger test itself, but to some of the
other rather extravagant language that you find in those Holmes'
dissents.

Senator SPECTER. I have to disagree with you, Professor McCon-
nell. He says in the Indiana Law Review that he finds the clear
and present danger test unacceptable and he has written in the
University of Michigan speech that Brandenburg and Hess are un-
acceptable.

But let me ask the question of you which I have, which does not
depend upon your agreement with that analysis. My question to
you is this: Assuming that he disagrees with the philosophy of the
clear and present danger test—and I think the record will support
that—he has made a commitment that he will apply the clear and
present danger test as accepted law.

Now do you believe that it is possible to make a full application,
an appropriate application of the legal test, the clear and present
danger test, if there is a philosophical disagreement with its under-
pinnings in view of the fact that ¢bviously the next set of facts will
differ from Brandenburg?

Mr. McConnNELL. Definitely, Senator, and let me give you two
reasons. One is that his disagreement was, I think, considerably
narrower than you may believe. I am thinking principally of some
of his remarks in his Michigan talk where he was complaining of
the underlying relativism behind some of Justice Holmes’' com-
ments.

So, in the first place, his disagreement is relatively narrow. But
in the second place, I would just cite to you historical precedent.
For example, Justice Stewart dissented very strongly in the Gris-
wold case and was never reconciled to the correctness of that deci-
sion, but nonetheless in Roe v. Wade followed that precedent. And
%hat ti:s an exceedingly common phenomenon on the Supreme

ourt.

Senator SPECTER. Well, there is a lot to follow up but let me
move on within the confines of the 5 minutes.

Professor Born, you provided us with an outline saying that
Judge Bork applies the equal protection clause of the 14th amend-
ment to sex discrimination cases by men and women, and that was
delivered to us before Judge Bork testified. And all of the materials
which had been available to me—and I think 1 may have gotten to
know Judge Bork about as well as you have in terms of reading his
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material—but I was surprised, as I previously said, defined in testi-
mony before this committee that Judge Bork applied the equal pro-
tection clause to women or to illegitimates for that matter or to
others in light of the fact that his writings had consistently said
that the equal protection clause applied only to core value of race,
and later he expanded that to ethnics.

And my question to you is: How did you find out before I found
out that he applied it to women?

Mr. Born. I think you are very right, Senator Specter, to focus
on the issue of Bork's treatment of——

Senator THURMOND. Speak a little louder please.

Mr. BorN [continuing]l. Women under the equal protection
clause. I based my study on what Judge Bork had done as a court
of appeals judge and as Solicitor General of the United States. As
Solicitor General, in a case called Vorcheimer v. Philadelphia, Bork
had argued that single sex schools that Pennsylvania operated vio-
lated the equal protection clause. He thought that they provided
poorer educational facilities for women than they did for men
and——

Senator SpeCTER. Did you know that Judge Bork had said in 1987
that equal protection applied only to race and to ethniecs?

Mr. BornN. I have read those same comments that you have, but I
continue to believe that those were off-hand remarks that were di-
rected to the issue of whether or not the equal protection clause’s
strict scrutiny standard ought to apply to women in the same way
that it applies to race.

I do not think that anybody would argue that the equal protec-
tion clause simply does not apply to women. There are two distinct
issues.

Senator SpecTER. But Judge Bork did.

Mr. Born. No, I do not think that is right. There are two distinct
issues.

Senator SpecTER. That is what he said.

Mr. Born. No, I do not think that is right. There are two distinct
issues. One, does the equal protection clause apply? And two, if it
applies, what does it say?

On the first question, I think Judge Bork fairly read has always
concluded the equal protection clause protects everybody. That is a
line of precedent going back literally 100 years.

Senator SpECTER. How can you say that when he specifically said
that the intent of the Framers of the equal protection clause was to
apply only to race, and then he said later to race and ethnics.

Let me ask you this: Did Judge Bork know that you knew that
Judge Bork applied the equal protection clause to women?

Mr. Born. Let me give vou two reasons why I know that he did.
One, in Vorcheimer, he applied it to women. Two, in the case called
Cosgrove v. Smith, he applied it to a sex discrimination claim by
men. Surely, he is not going to say that men can bring a sex dis-
crimination claim, but women cannot.

Senator SreECTER. All right. Professor Born, in line of your testi-
mony I have quite a few other questions to ask you about Judge
dBork’s philosophy. You may know about his philosophy than he

oes.
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Let me just close with a question to you, Madame Secretary. You
testified that Judge Bork had criticized the law but not the result
in the Griswold case and in Wade v. Roe. Do you have any reason
to believe that Judge Bork approves the result in Grisweld and
Wade v. Roe?

Ms. Hiuis. I have no reason to know. I know that he regards the
legislation in Griswold, 1 think in his terms, as “nutty”. I know
that his criticism of Griswold case was based upon its rationale. I
know that he is concerned about judicial activism and with a vast
undefined right of privacy, fearing that it removes the discretion
from the elected bodies to a small group of judges who are
unelected.

Now I think these themes run through his philosophy. That does
not trouble me, and let me explain to you why. I read Judge Bork’s
jurisprudence as being supportive of women under equal protec-
tion. I just heard your colloquy with Professor Born, and I believe
that the Cosgrove opinion written, while he was sitting on the D.C.
Circuit, whereby he remanded a case to be decided on sex discrimi-
nation under equal protection gives you a basis to believe that he
would apply the 14th amendment to gender discrimination,

I see for women a legitimate worry about encouraging a vast un-
defined privacy right, which is where women have been hurt in
this century and where they could be hurt in the next century.

Normally speaking, the majority will not vote against them-
selves. That is, they are not going to vote that all people must beat
their children because that will hurt the majority. Right? At the
same time the equal protection clause will protect the minority,
and [ believe that that is within Judge Bork’s philosophical con-
struct. In fact, he testified before this committee that, if he had to
think—and it was so difficult under the lights to come up with new
theories—but if he had to think of a way to support a case like
Griswold, he might very well think of using the equal protection
i:lause which bars gender discrimination, and Roe v. Wade similar-
¥ so.

These are evolving theories, and Professor Bork, Solicitor Gener-
al Bork, Judge Bork has been grappling with theories that we do
not find offensive when we read similar “grappling” from a Jus-
tice. I read you a quote from Justice Powell saying: “We on the
couﬁt had difficulty in this three-tiered theory. We need to grapple
with it.”

Senator SpectER. That is very interesting, Madame Secretary,
and my final comment is that Attorney General Levi suggested
yesterday that Judge Bork might uphold Griswoeld and Wade v.
Roe, and you have made the suggestion that, although he disagrees
with the—although he criticized the law and not the results in
those cases, I did not ask him what he was going to do in those
cases because of my predilection not to ask about specific cases, but
I would be glad to ask you what he is going to do about that case.
And if there is some reason to think that he might go the other
way in Griswold and Wade v. Roe, 1 think that could be very influ-
ential on the committee and on the Senate.

Thank you very much. I appreciate all the testimony.

Ms. Hiis. Shall I answer that question?

The CHAIRMAN. Sure, go ahead, if you know the answer.
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Ms. Hivuis. I do not think it is possible to say I know, but I would
predict from his statements that he would respect the precedent of
the Court and that, where public expectations and governmental
arrangements have grown up in reliance upon a Supreme Court
ruling, he would be loathe to set it aside. So if you are asking me to
predict, I have no worry that he would have a problem with those
two cases.

Senator SPECTER. Well, the essence of that is that you think he
would uphold Wade v. Roe.

The CuairMaN. That is what I thought the Secretary just said. Is
that correct, Madame Secretary?

Ms. Hiuts. I could not make an accurate prediction, but I would
say that there have been certain expectations developed that would
fall within that area of the law, as he has described it.

The CHAIRMAN. Thank you very much.

Senator DECoNcINL Thank you, Mr. Chairman.

Professor Born, I wanted to ask you—I am trying to read some of
this material and my staff is looking at it—a couple of statements
in your position paper on Judge Bork’s civil rights record troubled
me and I think maybe you can clear them up.

First, on page 33, if you want to turn to that, you write that
Judge Bork, “has not expressly addressed the precise standard of
review that is appropriate in cases,’”” meaning equal protection
cases. I take it then that prior to Judge Bork's testimony here
before this committee I think 5 days ago, 6 days ago, you were un-
aware that Judge Bork had adopted a reasonableness standard as
appropriate in equal protection cases. Is that correct?

Mr. BorN. As my research in all the various things that he wrote
suggested-—and there was a lot that he wrote—he had not.

nator DECoNcINI. So the answer is you did not know until he
testified here?

Mr. Born.

Senator DEConcini. Okay.

Mr. Born. I did

Senator DeConciNI. How do you respond then to Professor Mar-
shall’s testimony yesterday that a reasonableness standard less-
ened judicial protection of groups which are now specifically pro-
tected? That troubled me yesterday. Though I was not here, I saw
some of the testimony, and that troubled me.

Mr. BorN. I understand, Senator.

Senator DECoNcINL Did it trouble you? Are you aware of Profes-
sor Marshall’s testimony?

Mr. Born. 1 am aware of it. I think it all depends on what one
means, and particularly what Judge Bork means by reasonable-
ness. There is a line of cases, Williamson v. Lee Optical, in which
reasonableness means basically whatever you guys, the elected ma-
jority decide. Reasonableness in that sense does not provide much
protection.

1 do not think that that is at all what Judge Bork means by his
reasonable basis test in the equal protection area. The reason that
I do not think that that is what he means is because he bases his
argument—because his argument grows out of a long line of posi-
tions on equal protection matters. It grows out of cases that [ have
already mentioned, like Vorcheimer and Cosgrove, where I do think
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he has taken seriously in terms of his conclusion the rights of
women,

Senator DECoNcINL. Yes; I heard your position on how you feel
he protects the rights of women, but I am trying to grapple with
what I consider—and I am not a professor as you are—precedents
to apply the reasonableness test to the equal protection clause. I do
not know of anything, as we heard before this morning, but Justice
Stevens, I think, made reference to it but he did not apply it, nor
did he define it, and just mention reasonableness, but he did not
say this is a reasonableness test.

And of the other tests that have been applied to the 14th amend-
ment, particularly as to race and to gender, reasonableness has not
been applied. And what I am trying to find out is: Is this not new
to you or is it old hat, that, oh, yes, that has reaily been hidden
there all the time, or just what is it?

Mr. BornN. I think the latter. I have two points. I think the latter.
Reasonableness—all kinds of reasonableness are well accepted
principles in the law. Let me read——

Senator DEConcINL. That I understand. I went to the same law
school that you taught at for a while. So I learned that, the reason-
ableness. What I am talking about specifically here——

Mr. BorN. Let me read you what Justice Stevens said about rea-
sonableness. “In my own approach to these cases, I have always
asked myself whether I could find a rational basis for the classifica-
tion at issue. The term ‘rational,’ of course, includes a requirement
that an impartial lawmaker could logically believe that the classifi-
cation would serve a legitimate public purpose that transcends the
harm to the members of the disadvantaged class. The word ‘ration-
al’, for me at least, includes elements of legitimacy and neutrality
that must always characterize thbe performance of the sovereign’s
duty to govern impartially.”

P It seems to me that Justice Stevens and others, Professor
arry——

Senator DECoNCINL. Any others on the Supreme Court?

Mr. Born. Justice Marshall has articulated a sliding scale that I
do not think——

Senator DeConcine. Can you not draw a conclusion from that
statement that the rational test on equal protection from Justice
fetet\;ens would be what he might consider as the reasonableness

st

Mr. Born. I think that the rational basis test that Justice Ste-
vens is talking about and that Judge Bork is talking about is not
the old discredited——

Senator DECoNcINL That is a new——

Mr. Born. It is not entirely new. It is——

Senator DECoNcint. Where does it fit in the three known tests,
the strict, intermediate and the rational? Is that the fourth catego-
ry or two-and-a-half or what?

Mr. BoRrN. Justice Stevens and Judge Bork and myself think that
the three-tiered test really does not make much sense.

Senator DECoNcCINE. Yes. I understand that. I understand that
Bork—you know, maybe he has struck on something really new
and innovative here that ought to be used. I do not know. But it
troubles me trying to find where you think it fits in. And I guess if
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you agree that, hey, this is a new way to go, and it can be substan-
tiated, then that is what Bork figures, even though hardly anyone
on the Court agrees with that. Stevens maybe—and I'm not sure,
and we could argue back and forth, I guess. But we don’t have any
precedents for that test, but maybe—you know, I'm not stuck in
the mud either that I cannot move on tests. But it troubles me
when we have this long precedent of these three tests of equal pro-
tection clause at least in race and gender now to throw in some-
thing new.

It does not bother you, I take it?

Mr. Born. To be honest, because of the very substantial concerns
that have been voiced by the three-tiered tests by lots of people
from all sides of the political spectrum—I was on a leave of ab-
sence from private practice and I taught there for a single year.

Senator DECoNcCINI. For a single year, so the adjunct professor
means a temporary professor,

Mr. Born. No, sir. [ was a permanent professor there.

Senator DECoNcINI. You were a permanent professor?

Mr. Born. I am currently an adjunct professor there.

Senator DEConcINI. What does that mean?

Mr. BorN. That means that I am going to go back in 2 days and
gtart teaching a course,

Senator DEConNcINI. For a year?

Mr. Born. No, sir. It is an intensive course which will last—-I will
go out a couple——

Senator DEConciNi. Have you been a resident of Arizona?

_Mr. Born. I was a resident for the year that I lived there; yes,
gir,

Senator DECoONCINI. You lived there, and you voted there, and
paid your taxes?

Mr. Born. I certainly paid my taxes, Senator.

Senator DECoNcINIL. Were you registered there to vote?

Mr. Born. I did not register to vote, sir.

Senator DEConcINI. The only reason I raise it is because this is
the third time that Arizona has been tossed up at me—you, and
then Dean Marcus having supposedly supported Judge Bork, and
he calls me and said that isn’t the case. I am just concerned about
it. Twice, rather, that Arizona has been up in a little differ-
ent frame than is really there. Then the White House puts out all
these statistics about reversals and nonreversals of Judge Bork's
cases, and that is okay, but we find out that not even one case that
he wrote the majority opinion ever has gone to the Supreme Court.

The credibility—it is not enough for me to vote against him
based on that, but I don’t like it. I just don’t like it, and I object to
you being here as an adjunct professor, University of Arizona. It
seems to me that you are a scholar on your own. You are a partner
or whatever your relationship is in the Cutler firm, and well and
good. But you are being put here as though you were a permanent
professor of the University of Arizona.

Thank you.

Mr. BogN. I'm sorry, Senator. I really hope that that is not the
impression that you have taken away because I thought very care-
fully about the title that I ought to use, and I did not want to at-
tribute my views to my law firm. My law firm has people in it who
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have different views. I was making an academic statement about
constitutional issues, and I really bel eve that the most appropriate
way for me to do that was as an arademic, Finally, I obtain the
specific approval of Dean Marcus of the University of Arizona to
use the Adjunct Professor title.

Senator DeConciNi. Have you ta ght other places besides the
University of Arizona?

Mr. Born. No, sir. An “Adjunct” } rofessorship is a common title
in academics for part-time professori. In 1986-1987, for example,
the University of Arizona Law Schocl had adjuncts. My use of the
title was not only approved; it mea: 3 nothing more than the fact
that I taught a part time course at tae University of Arizona Law
School. Thank you.

Senator DECorcINL Thank you.

The CHAIRMAN. Unless you are going to take time to go register
to vote, I would——

Senator DECoNcINI. That certainly would improve his credibility.

The CHAIRMAN. It may improve hy credibility but I am not sure
it would help you.

The Senator from Iowa?

Senator GrassLEy. Professor McCo:mnell, let me start with you. I
would like you to comment on a stat:ment that Professor Tribe as-
serted this morning, that not one of the prior 105 Supreme Court
Justices agrees with Judge Bork that Constitutional rights should
be derived only from the text, history and structure of the Consti-
tution.

Mr. McCoNNELL. Senator, I would find that statement, frankly,
baffling to come from a professor of constitutional law. To begin
with one, Justice Hugo Black, that was clearly and obviously his
position—repeated I don’t know how many times. So, in fact, at
that level, it is just obviously untrue.

At another level, however, I think the point of that statement
was to create a black and white situation when, in fact, the real
question is how one views the text structure, history, and purposes
of the Constitution. Virtually every Justice of the Supreme Court
believes or has stated that he believes—that this is the source from
which all legitimate constitutional decisions derive.

Outside the theories of a few legal academics, there are no other
potential sources of constitutional law. The question is how explic-
itly the right must be expressed in the bill of rights or elsewhere in
the Constitution. That is the real question, and it is a question of
degree. It is not a question of they are all there or they aren’t all
there. And Judge Bork’s position is that rights must be rooted in
some sense in the fundamental values of the Constitution. That
view is not only not novel; it has been the orthodoxy for a full 200
years.

Senator GrassLey. Thank you very much for clearing that up.

1 want to turn to another point, and this would be to ask all of
you to comment on what we heard this morning. Again, another
very strong statement from Professor Tribe. Quite frankly, a state-
ment so strong that I think if it were true, it would cause me to be
thinking in terms of not supporting Judge Bork.

This 1s from page 9 of Professor Tribe’s testimony, and I would
like to read six or seven lines. “Judge Bork’s is a uniquely narrow
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and restricted view of liberty and of the Supreme Court’s place in
protecting it. It sets Judge Bork apart from the entire 200-year tra-
dition of thought about the rights that underlies the American
Constitution, and it suggests an incapacity to address in any mean-
ingful way a whole spectrum of cases that we can expect will be
vital in our national life during the next quarter century.”

What is your reaction to such a statement? And I guess I would
like to have you think in terms of could it possibly be just another
statement by a law professor, who wants to be provocative?

Mr. McConNELL. Senator, that statement is simply a hysterical
overexaggeration. I would refer to Judge Bork’s own words in this
matter. I quoted them in my statement in chief but they are worth
thinking about again. From Ollman v. Evans, when he was describ-
ing the process of interpretation of individual liberties in our
system, where he says:

“The important thing, the ultimate consideration is the constitu-
tional freedom that is given into our keeping. A judge who refuses
to see new threats to an established constitutional value”—note
that he is not talking about freezing the Constitution in time, nor,
on the other hand, 15 he talking about judicial creativity, coming
up with new theories that have no grounding in our constitutional
history—‘“and hence provides a crabbed interpretation that robs
the provision of its full, fair and reascnable meaning fails in his
judicial duty. That duty, I repeat, is to ensure that the powers and
freedoms the Framers specified are made effective in today’s cir-
cumstances,” That is the op ‘osite of the sort of judge that Profes-
sor Tribe was descriLing.

Mr. CaMpBELL. Senator, a2 brief comment also in response. Just
focusing on the privacy question, Judge Bork is a careful scholar
and a careful jurist, and he says let’s take this concept and be care-
ful when we expand it. Pro. 2ssor Tribe has referred to an expan-
sive concept of privacy going even to the question, not that he nec-
essarily supports it, but to th:e question of the right to use drugs in
the privacy of your own hom=.

And so, T think when you begin to talk about Professor Tribe’s
views you might be encroaching farther to the ends of reasonable
debate than Judge Bork’s.

Senator GRASSLEY. Professer Born?

Mr. Born. Yes, I would like to speak very briefly to your point.
As Senator Specter has pointed out in these hearings, there are
two strong traditions in American constitutional thinking. At times
there is a tradition that looks more to judicial activism. At other
times there is a tradition that looks more to judicial restraint. I
think Professor Tribe is more in the judicial activism school.

I have been struck by how many—how much criticism Judge
Bork has encountered because of his own criticism of Supreme
Court cases. Leafing through Professor Tribe's hornbook last night,
I was—] can guarantee you that if you want to go through that
and make a list of cases that he has criticized, you will come up
with one that is at least as long, and probably four or five times as
long, as Judge Bork’s list.

The CHAIRMAN. Senator Metzenbaum.

Senator METZENBAUM. I don’t have many. Thank you, Mr. Chair-
man.
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Secretary Hills, as I understand it—I wasn’t here because I had
to be at another committee hearing, but it is my understanding
that you testified that you thought Judge Bork, if he were con-
firmed and the issue of Roe v. Wade were to come before the Su-
preme Court again, that he would be likely to uphold the right to
an abortion and therefore support Roe v. Wade.

Am I correct in my interpretation of the reports that I have had
of your testimony?

Ms. Hirs. Senator Metzenbaum, I was asked to speculate and 1
prefaced my remarks by saying that I did not know, but that if I
were to speculate, I would only cite his statement, which I believe I
accurately quote, that there are decisions that have been relied
upon by governmental bodies and by individuals to the extent that
even where a jurist may disagree, they cannot be set aside easily.
On that basis I would say that, although the Court, itself, in the
City of Akron case has been somewhat critical of its decision in Roe
v. Wade, and thereby it also would not surprise me if there were
some reflection upon doctrine, I would not expect the first case
that Justice Bork set about to fix would be Roe v. Wade, But then,
who am 1. I can say no more than that.

Senator MeTzENBAUM. Didn’t you say, though, Madam Secre-
tary—I thought in a direct answer you said “yves, you thought he
would sustain it.”

Ms. Hits. I prefaced it.

Senator MeTzENBAUM. I know. But did you end with “yes, you
thought he would sustain it?”’ Isn’t that what you said?

Ms. Hiiis. I think that the answer I have given is the answer
that I have to give, Mr. Chairman. .

Senator METZENBAUM. I am not questioning—I just want to make
sure. 1 will maybe have the clerk read it back. I thought you said
‘“yes, he would sustain it.” That is all I am trying to figure out.
Maybe I misheard what you said. Did you say that?

Ms. Hiurs. Well, I don’t want to quibble with where you start
with my qualifications.

%enator MEeTZENBAUM. I am just trying to figure out where you
end.

Ms. Hitis. All right. You know he believes that the underpin-
nings of the Roe case are incorrect, but I do not——

Senator METzZENBAUM. Madam Secretary, I understand that. I
am not arguing with you. I just want to make sure I understood
you before. I thought you ended by saying in a direct response to a
question from the Senator from Pennsylvania that, “yes, you
thought he would sustain Griswold and Roe v. Wade.

Ms. Hiris. I thought I also had my explanation.

Senator METZENBAUM. Oh, you did. I am not suggesting—I just
want to know what you said to that question.

Ms. Hirrs. Well, you are asking for a statement separated from
context, and it worries me because I have no way of knowing—I
can only restate what I believe to be his judicial philosophy.

Senator METZENBAUM. I will drop the issue. I will just check the
record. Thank you.

Ms. Hiirs. Let me stand, Mr. Chairman, with my answer to Sen-
ator Metzenbaum, if I may. If that helps you.

87-891 0 - 89 - 7
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The CHAIRMAN. And withdraw the answer you made before or
stand by that one also?

Ms. Hiis. I hope that it is consistent.

The CHAIRMAN. Okay, thank you.

Senator MerzenBaum. We know that he has said, I guess he did
this in a speech at Catholic University on March 31—that the judi-
ciary has a right, indeed a duty, to require basic and unsettling
changes and to do so despite any political clamor when the Consti-
tution, fairly interpreted, demands it.

Now, I appreciate the fact that you have a right to speculate, but
I should point out that Bork in his testimony did not include either
Griswold or Roe when he was referring to settled cases, where the
law is settled in a particular area.

And I am really not as interested in zeroing in on Roe v. Wade as
I am about the fact that I feel there is a deliberate effort, and I
don’t mean to make you part of any great conspiracy, but a deliber-
ate effort on the part of the White House and Judge Bork to shift
the position he has taken over a period of years with respect to
speech, with respect to equal protection, with respect to precedent,
and now with respect to abortion.

And I have trouble with the whole question of whether or not
the true Judge Bork is the man that we have before us, or had
before us in these 5 days of hearings. And now you come along and
even though you make it clear that your view is just speculation.

I am still concerned about whether or not you are almost a party
to this effort to change the image of this man. I think that Judge
Bork would be stronger before this committee if he said this is my
view, I said it and I stick by it. But we have seen change in the
position of the nominee when he came up for confirmation to be
Solicitor General, when he came up for confirmation to be a Circuit
Court of Appeals judge, and now I feel we are getting the same
change or movement of the real Judge Bork, here, in these proceed-
ings. But then he explains to us that well, professors have a right
to make speeches, to write articles, to be provocative, but that
doesn’t necessarily mean how they will decide cases. Judges have a
right to change their views. I was a socialist. I was a liberal. I am
now a conservative.

But when we sit here to vote upon his confirmation and we hear
people as well-renowned as you coming forth and saying you think
he will vote to support the Supreme Court’s decigion in Roe v.
Wade, 1 am just sort of wondering how do you get there. How do
you really feel so comfortable about that?

And maybe I will ask you first, do you support the decision in
Roe v. Wade?

Ms. HiLis. Well, I think that [ must find myself in agreement
with some constitutional scholars that it reach bheyond established
constitutional doctrine, but I have not studied it to the extent that
I could give you what I would like to sign as a legal opinion on the
case,

Let me answer your earlier question, though, because I think in
fairness to Judge Bork, there must be a recognition that he has
been a prolific writer. He is a very thoughtful and aggressive
thinker, and he has changed his views over his lifetime, which you
should applaud, because it shows the kind of thing that I experi-
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enced with him at the Department of Justice: a mind that could
listen and could accept suggestion and, in fact, encourage debate.
And I think he has been very fair from those portions of the hear-
ings that I have seen here, very fair in his views. We have supplied
10 essays that, believe me, they are nonpartisan in any kind of a
political sense, evaluating his jurisprudence, and we, to a person,
find him in the mainstream.

You mentioned his views on speech. Professor McConnell has ad-
dressed that and finds him in the mainstream. You expressed a
concern about equal protection. Professor Born has evaluated that
and found him in the mainstream. You asked about his predictabil-
ity or his reverence for stare decisis. That, too, has been addressed
and we find him in the mainstream.

You really mustn’t harp upon my speculation. And I would like
to say that with respect to Roe v. Wade 1 don’t see it as one of
those cases that he would rush to the Supreme Court and hope
that he could immediately overturn it. He will undoubtedly deliber-
ate on that case or some portion of that case to come up with a
sound analysis again along with his colleagues. But I do think he
will respect precedent.

Mind you that in Griswold you had a dissent by Black and by
Stewart, I believe, and then when the Court addressed Roe v.
Wade, again using a broad privacy right, for whatever you may
think of that right, Mr. Justice Stewart chose to join the majority
in Roe v. Wade, not because he had become so fond of a broad, un-
defined right of  rivacy, but because he thought, as I understand it,
that the precedential value of Griswold must be respected.

S0 we have history; we have decisions that grow together and
create the underbrush through which the Justice must travel. And
I think that as Mr. Justice Stewart was cognizant that the Gris-
wold case, initially unattractive to him, had to be given weight, 1
merely speculate, and I hope the chairman will understand how 1
am grappling with this—merely speculate that Judge Bork, too,
will give respect to the precedent of his Court. That really is my
position on the issue.

The CHARMAN. Thank you very much.

Senator Humphrey.

Senator HumpHREY. Thank you, Mr. Chairman.

I would just throw this out at the panel, and ask whoever cares
to respond to do so.

We have often been told, a number of times, that all of the deci-
sions in—well, let me come back first, in the same area. Let me
back up and go to a point that the Senator from Arizona made a
moment ago, in which he at least left the impression that because
none of Judge Bork’s opinions have ever been reviewed by the Su-
preme Court—one is pending but it has not yet been decided, as
you know—none of the opinions which he personally wrote ever
reached the Supreme Court. Therefore, it is somehow invalid to
suggest that Robert Bork's opinions are so well grounded, that they
have not been successfully overturned.

Does someone want to address that?

Mr. STEwART. Well, Senator, I think the record will show that he
has taken positions in dissent on cases where the Supreme Court
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has reviewed the contrary views of his colleagues, and the Supreme
Court has endorsed his views.

Senator HUMPHREY. Yes.

Mr. STEwART. So the Supreme Court does reach out, especially in
the case of the D.C. Circuit because it is a very important court in
the federal system, to take up cases that are important cases,
where it thinks it is wrong decided.

And I think contrary to my colleague Tribe this morning that
the record on reversals is significant. Of course the Supreme Court
is busy. But they have never—up until this one case that is pend-
ing—taken a case and reversed one of Judge Bork’s positions,
where they have agreed with him in quite a number of cases where
he was in dissent.

So I think that is a significant fact.

Senator HuMpPHREY. He personally wrote the dissent, correct?

Mr. STEWART. Yes, That is correct.

Senator HUMPHREY. So, in a sense, his reasoning has been direct-
ly examined by the Supreme Court six times, where he was in on
the minority side of an opinion and sort of had stuck his neck out,
as one does when one is in the minority in any sphere, and in six
out of six times was found to have stuck his neck out properly.

Mr. STEwWART. That is correct, Senator.

Senator HuMPHREY. And was upheld by the Supreme Court.

Mr. McConNNELL. Senator, just an anecdote. I clerked for a D.C.
Circuit judge whose views are much closer to Professor Tribe's
than they are to Judge Bork’s, and during that period he was re-
versed in every opinion of his that went before the Supreme Court.

We used to have a little victory party when the Supreme Court
denied cert.

Senator HumpHREY. All right. Now I want to go forward from
there. What about the contention that—is it valid to observe that
because, out of the 432—1 think it is—cases in which he has par-
ticipated, not one has been overturned, irrespective of whether he
wrote it, or not.

I mean, it is pretty impressive, that you participate in 432 cases,
only a small part of which were reviewed by the Supreme Court, to
be sure, and 1 want to get to that in just a moment.

But is it valid to say that—as I do—that it is pretty darn impres-
sive, when you participate in 432 cases at the appeals court level,
and in no case, never, has the Supreme Court overturned a case in
which he participated and joined?

Mr. STEWART. Oh, I agree with you, Senator. Based on my review
in the areas of administrative and regulatory law, that I work on
as a scholar, the notion, that Judge Bork is out of the mainstream,
is totally fallacious.

He is very close to the dominant trend of Supreme Court juris-
prudence over the past 10 years, and if anybody is out of step it is
gome of his more liberal colleagues on the D.C. Circuit.

Mr. CampBELL. I have one comment, Senator, if I may, on anti-
trust, because it is right on that same issue.

Judge Bork is an expert in antitrust, and in Rothery Van Lines,
he did a very difficult job of construing previous Supreme Court
law in that field, and he said he thought that the Sealy and Topco
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cases were no longer controlling. That is cert bait, for the Supreme
Court to take the case and say no, you are wrong, and they did not.

Senator HumpHREY. Well, why does the Supreme Court refuse to
take a case on appeal? First of all, it is very busy and cannot do all
of them. We know that.

Mr. StewaRrT. Yes. But that is of course only part of the story.

Senator HUMPHREY. Part of the story.

Mr. StewarT. Certainly, when I was a clerk, and others here
were, we know that the Supreme Court reaches out to hear impor-
tant cases where it thinks the result, and reasoning below were
wrong.

Senator HuMpHREY. Where it feels the reasoning was wrong. And
in no case in which Judge Bork has been involved has the Court
found that the reasoning was wrong.

Now, what about the contention that that does not matter? That
appeals court judges are just automatons who take briefs and stick
them in slots?

I mean, if that were s0, we could eliminate briefs. I do not know
if the appeals court ever take arguments, but we could eliminate
arguments. We could even eliminate judges.

All we would need is a computer operator who would tabulate
these things, and the computer would compare it with Supreme
Court precedents and spit out the decision.

Mr. STEWART. Obviously, as I remarked, there is a lot of range
for judgment. Cases come up that have not been decided. The Su-
preme Court precedent is divided or confused.

Professor McConnell talked about some first amendment cases,
and I think you can evaluate Judge Bork’s temperament and his
character in looking at those cases.

Senator Metzenbaum earlier asked whether he respects prece-
dent where he had a strong contrary view. There is a case involv-
ing a public-interest challenge to a federal government agency,
where Judge Bork thought that the public-interest group had not
shown standing under article III of the Constitution, based on his
views, But there was a D.C. Circuit precedent that said it had, and
he followed that, notwithstanding his contrary views on a rather
basic constitutional point.

So, I think there is much to be learned about his capacity for
taking into account precedents, respecting the views of colleagues,
and being open from his performance of over 5 years as a judge on
the second-most important federal panel in the system.

The CHAIRMAN. Senator, you are a little over time. Go ahead, if
you insist. We are trying to keep everyone in. Just so we all know,
we have about 10 more witnesses today and we are stopping at 6
o'clock, come heaven or high water, so——

Senator HuMPHREY. Well, much as I would like to continue, I do
want, at all costs, to avoid the situation yesterday where the wit-
nesses hostile to the nomination got the major play, and the wit-
nesses friendly got the short end of the stick. So, let’s have equali-
ty, and I do not ask for further time.

The CHAIRMAN. I am all for equality. We have a panel that is,
?uo,f;e, “hostile,” and we have Mr. Cutler who is, quote, “formidably
or.
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So, that is what is next. Okay? Thank you all very much. Appre-
ciate it.

Senator THURMOND. Just a minute.

The CHAIRMAN. You have a gquestion, Senator? We are not going
to get anything finished at this point, so we might as well just sort
of hang in here, all sit right there. Senator Leahy has questions
which is his right, and then Senator Thurmond has questions, and
I just want to tell all the witnesses who are here—and Senator
Heflin is here. I am sorry. I did not realize you all came back.

It is amazing what wishful thinking will do at this hour of the
day. We are going to stop at 6, so I will just tell all the other wit-
nesses who are waiting, that you may very well not get on today.

We are going to go in the order we are listed here: the first
amendment panel, then Lloyd Cutler, then Mary Jane QO'Dell, and
then the law enforcement panel, and we will go until we get to 6.
Thank you very much.

1 yield to the Senator from Vermont.

Senator LEany. Mr. Chairman, I appreciate the courtesy and [
will try and be very brief.

Madam Secretary, there have been a lot of claims at these hear-
ings that Judge Bork’'s decisions as a circuit court judge have put
him in the forefront of equal protection.

Now, I understand—and I ask you if this is not a fact—that
Judge Bork has written only one opinion dealing with a sex-based
equal protection claim, and in that case he did not reach the
merits. Is that correct?

Ms. Hiuis. That is correct as to Judge Bork. Solicitor General
Bork did grapple with some sex-discrimination cases.

Senator LEany. But I am going, first, on his decisions as a circuit
court judge, because it has been sort of bandied back and forth. I
want to make sure we had the record correct.

I took that of course from Professor Glendon’s statement that
you had quoted, and my understanding, also consistent with that,
18 that the decisions that Judge Bork has made on the circuit court
that relate to women have virtually all involved the enforcement of
antidiscrimination statutes as they were passed by Congress.

Is that your understanding as well?

Ms. HiLrs. While he was Solicitor General?

Senator LEany. No. On the circuit court. His——

Ms. HiuLs. Yes. That is a fair statement.

Senator LEany. Now, if you are enforcing a statute that has been
written out, fitting the fact patterns and all, that is a different
thing than looking for equal protection questions under the 14th
amendment, is it not, as they apply to women?

Ms. Hirrs. Statutory interpretation is somewhat different than
constitutional interpretation, but I see that Professor Born is dying
to state something.

Senator Leany. Well, maybe if I could just go one last question,
Madam Secretary, and then if Professor Born would like to answer,
too, it may bring the point out.

The work of Judge Bork as a circuit court judge does not, b
itself, set out his analysis of the equal protection clause of the 14t
amendment. That is the point [ am making, and would you agree
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with that statement, and of course, Professor Born, if you would
like to respond, too, please feel free.

Ms. Hors. Go ahead.

Mr. Born. I think that Judge Bork’s one decision on the court of
appeals indicates that contrary to what a lot of people have told
this committee, that he believes the equal protection clause covers
women. It answers that fundamental question which has so often
been answered in a different way to this committee and 1 think
that is highly important.

Second, I think his title VII cases are important to an extent.
Title VII is not like every other statute in the world. It is not like
the Internal Revenue Code which has a very detailed listing of how
all kinds of different issues are to be resolved. Rather, it is drafted
in broad—I think the Court has called it “majestic terms”—and it
requires an enormous amount of interpretation by judges.

And I think based on the way Judge Bork has voted in title VII
cases, you can draw some inference about how he is going to react
in sex-discrimination cases under the equal protection clause.

Senator LEAHY. So you would say that that decision, a circuit
court of appeals case, sets out his concept of the equal protection
clause of the 14th amendment as it applies to women?

Mr. Born. No, sir.

Senator LEAHY. Then I misunderstood you.

Mr. BornN. Yes, sir. It answers one fundamentally important
question about his views on equal protection.

It tells us that he thinks the equal protection clause applies to
women. You have heen told very different things by lots of people.
That is not true. He thinks it covers it.

I think in order to figure out the precise way in which he has
concluded the equal protection clause does protect women, you
have to go on and look at other things.

You have to look at his record as a Solicitor General. You have
to lock at his title VII record as a court of appeals judge, and you
have to look at the very intellectually complex things that he told
you.

Senator LEaHY. I want to make sure we are talking about the
same case. Which case are you talking about, sir?

Mr. Born. I am talking about Cosgrove v. Smith.

Senator LEany. In which he said “At this time, in sum, it is im-
possible to say whether there is any significant difference in parole
standards applied to males and females, let alone what any differ-
ence there may be is unconstitutional?”

Mr. Born. He was dealing with a situation where the district
court had failed to develop a record. He told the district court, look,
you have got to develop a record so we can find out whether or not
men have been treated differently than women, because if they
have, the plaintiffs have an opportunity to recover under the equal
protection clause.

Senator LEany. And you feel that he did reach the merits to the
equal protection claim in this case?

Mr. BornN. It is clear that he recognized that the complainant
could state a claim under the equal protection clause. He did not
decide the case.

It is a very important decision in my view.
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Senator Leany. And you could understand, though, when he
says, in effect, that he does not reach it, that some people may feel
that he did not reach.

Mr. Born. No, sir. I think we are talking about two different
things. We are talking about the difference between reaching the
issue whether or not a claim was stated and whether or not the
claim is decided in a particular way on the merits. There is simply
no question that on the first issue—whether or not a claim was
stated—he reached and decided the issue that the equal protection
clause covers sex discrimination claims. There iz absolutely no
question about that.

Senator LEanY. There is absolutely no question?

Mr. Born. That is right.

Senator LEany. Let me make sure I understand your answer.
There is absolutely no question that he reached—please give the
.rest of it. I want to make sure I understand.

Mr. BorN. That he reached the question of whether or not the
plaintiffs might be able to state a claim under the equal protection
clause for sex discrimination.

Senator LEany. And what did he get for an answer?

Mr. BorN. That they may well have. We have got to go back and
develop a record, because 1? men and women were treated different-
ly, they could well have stated their claim.

Senator LEaHY. You understand some may read it differently.

Mr. BorN. I am sorry?

Senator LEAHY. You understand that some people may read the
case differently.

Mr. Born. I take it from the paper that you are looking at that
some do. But—

Senator LEanY. No. I am just reading the decision itself. This is
Coggrove v. Smith from 697 Federal Reporter.

r. BorN. To be honest, I do not think—I think if you ask a
random sampling of legal scholars, they will not read it differently.
I do not think there is a question about this, frankly.

Mr. SrEwarT. | guess, to turn it around, Senator, you might say,
if it were clear in his mind that gender or sex-based differences
were not covered by the equal protection clause, then let’s throw
the claim out, the case out right now; we do not need to go back for
a record. It is only on the premise, but if there is some content in
the equal protection clause that deals with sex discrimination, then
it is worth having a trial of the facts.

Senator LEaHY. Now, Madam Secretary——

The CHaIRMAN. Senator, your time is up by about 2 minutes.

Senator LEaHY. I am sorry. Let me just ask this one question. It
can be answered simply.

Notwithstanding what you said earlier, that Judge Bork had not
reached the merits on that question, do you agree with Professor
Born’s answer?

Ms. HiLis. I do.

Senator LeaHy. Thank you.

The CHAIRMAN. The Senator from Alabama.

Senator HEFLIN. Mr. Chairman, I have no questions.

The CHaieMAN. Thank you, and before I will yield to the Senator
from South Carolina, I will put in the record the reports that were re-
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ferred to by each of you. In addition to the ones written by you, the
ones referred to, I will put them in the record as part of the testi-
mony.

[Submissions for the record follow:]
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CARLA ANDERSON HILLS
1915 L STREET, N w
WASHINGTON, D C 20038

September 10, 1987

Dear Mr. Chairman:

During the past weeks, a variety of reports that
characterize Judge Robert Bork's views in extreme ternms
have issued from groups opposing his nomination to the
Supreme Court of the United States. A number of re-
spected law professors, some Republicans and some
Democrats, have expressed their concern regarding the
lack of scholarship in these reports and their desire
tc raise the intellectual level on the discussion, I
have coordinated this wvolunteer effort to analyze Judge
Bork's view in those areas of the law where to date the
analysis has been most wanting.

The accompanying essays are the first product of
this effort. Others, on such subjects as Judge Bork's
views of the antitrust and administrative laws, will
follow., All of the essays are written by distinguished
educators in the areas of their legal scholarship. My
accompanying remarks express our collective objective,
which is to encourage this Committee, the Senate as a
whole, and interested commentators to "take the trouble
to understand” that the considerable intellect of Judge
Bork will bring added distinction to the Supreme Court
of the United States.

Respectfully submitted,
The Honorable
Joseph R. Biden, Jr.

Chairman

Judiciary Committee of the Senate
224 Dirksen Senate Office Building
Washington, D.C. 20510
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THE ESSAYS AND THEIR AL THORS

TAB

Introducticn

"Take the Trouble to Understand™.......ssteueesssssrassd
Carla Anderson Hills
Partner, Weil, Gotshal & Manges:;
Former Secratary of Housing and Urban
Development; Assistant Attorney General:
and Adjunct Professor of Law,
University of California at Los Angeles
Law School.

Essays

The First Amendment Jurisprudence of

Judge Robert Bork........vveiiesucsccsntansnsrssnssnnssB
Michael McConnell
Assistant Professor of Constitutional Law,
University of Chicago Law School;
Former Assistant to the Solicitor General
and Law Clerk to Justice William J. Brennan.

The Probable Significance of the Bork Appointment

for Issues of Particular Concern to WOMEN.....cvunvess.C
Mary Ann Glendon
Professor of Comparative Law,
Harvard Law School:
Editor-in-chief, Vol. IV, International
Encyclopedia of Comparative Law {Persons
and the Family).

Analysis of Judge Robert Bork’s Labor Opinions.........D
Thomas J. Campbell
Professor of Antitrust Law,
Stanford Law School;
Former Executive Assistant to the Deputy
Attorney General and Law Clerk to Justice
Byron White.

Judge Bork and Standing....... ... 400 cccnnnn seseenssE
Daniel D. Peolsby
Professor of Constitutional Law,
Nerthwestern University Schoocl of Law.

Robert H. Bork’s Civil Rights Record.....svivureneens ..F
Gary B. Born
Adjunct Professcr of Law,
University of Arizona and Member of D.C. Bar;
Former Assistant Professor of
Constituticonal Law, University of Arizona.
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TAB

The Judicial Performance of Robert Bork

in Administrative and Regulatory LaAW....eeeeesssssrses .G
Richard B. Stewart
Professor of Law,
Harvard Law School.

Judge Robert Bork’s Decisions in Which He Wrote
No Opinion: Analysis of the Regulatory and
Benefit CAB@B..vcvessescssscasscsssscsancssnsnssnsssssssH
Robert A. Anthony
Professor of Law,
George Mason University School of Law;
Former Chairman of the Administrative
Conference of the United States.

Judge Bork, Separation of Powers and Special
Prosecutor BillS.......suscocconrencnsnsansscss PR §
Gary Lawson
John M. 0lin Research Fellow,
Yale Law S5chool:
Former Law Clerk to Justice Antonin Scalia
and Attorney-Adviser, Office of Legal
Counsel, Department of Justice.

The ACLU’s Evaluation of Judge Bork’s Employment
DECiBiONS. s ievrsrnessnrenessrtesssssssnsssrssnsnrassssssd
Bernard D. Meltzer
Distinguished Service Professor
of Law Emeritus,
University of Chicago Law School;
Former Teacher of Robert H. Bork.

The "Response Prepared to White House Analysis of

Judge Bork’s Record™: A Critical Appraisal........... ..K
Joseph D. Grano
Distinguished Professor of Law,
Wayne State University.
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A

"TAKE THE TROUBLE TO UNDERSTAND"™
BY CARLA ANDERSON HILLS
PARTNER, WEIL, GOTSHAL & MANGES

Since the nomination of Judge Robert Bork to the Supreme
Court of the Unitaed States, considerable careless comment has
issued from groups who believe his nomination to be a threat to
their particular interests. Rather than reason with his
considerable intellect, these critics have usaed conclusionary and
selectivae tabulations of his writings to brand him "anti-labor,”
fanti-feminist," "anti~First Amendment," and, in particular,
"anti" the social objective of the writer.

The shallow debate spawned by these "reports" has sparked a
voluntary respense from a large and wide-ranging number of legal
schelars who seek te raise the intellectual level of the "Bork"
debate, a debate that could become a far more constructive
discourse about the umnique role of the Supreme Court in this the
bicentennial year of our Constitution.

To date, this group has delivered four essays to the Senate
Judiciary Committee which analyzes the alleged shortcomings of
Judge Berk with respect to the special cencerns cof certain of his
critics.

For those Senators and commentatoers who are willing to "take
the trouble to understand"--to berrow words of Judge Learned
Hand--these essays can move the discussion to a higher plane.
They will learn that Judge Bork’s critique of Roe v. Wade does
nat make him a "radical, judicial activist.," Rather, it places
him with the great najority of legal <xperts who have commented
on the case. Professor Mary Ann Glendon of the Harvard Law
school faculty points out the decision has been soundly
criticized equally by thosé who favor pro-choice and these who
oppose abhortions: by Judge Ruth Bader Ginsberg, Professor Paul
Freund, Archibald Cox, and by the Deans of the Stanford and Yale
Law Scheools. Writing carefully about "The Prebabkle -Significance
of the Bork Appeintment for Issues of Particular Concern to

Women,"* Professor Glenden more broadly opineés:
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[I]t is clear not only that the fears
expressaed by some women about the Bork
nomination are unfounded, but that Judge
Bork is likaly to ba a strong supporter
of women’s rights,

Those in the labor movement who have accusaed Judge Bork of
having an "agenda of the right wing” and “an overriding
commitment to the interests of the wealthy and powerful®” might
ponder the careful analysis of Judge Bork‘’s laber opinions
prepared by Professor Thomas Campbell of the Stanford Law School
in which he asks and then answers:

Do Judge Bork‘’s labor decisions place him
within the mainstream of debate on American
labor law? The answer is unequivocally yes.

Compare too the scholarship of Michaal McConnell 1n his
analysis of the "First Amendment Jurisprudence of Judge Robert
Bork" with the strident advocacy on this subject done for Senator
Biden and 1n the oppositicn published by the A.F.L.-C.I.C. 1In
their highly selective use of targets to criticize Judge Bork,
they i1gnore cases such as Lebron, whare Judge Bork’s opinion
pretects the First Amendment rights Ef an artist to post his
"rather malicicous anti-Reagan poster™ in public buses. They and
others prefer to crit:cize a 1971 article 1n which then Frofessor
Bork expressed a “tentative® view that would limit First
Aamendment protection to "political expression” rather than tell
us of his judicial opiniens that, according to Professor
McConnell, shew that "Judge Bork’s commitment to freedom of
speech, evaen outside the political arena, now extends as far, or
farther, than current constituticnal doctrine.”

By carafully analyzing Judge Pork’s opiniens, Daniel Felsby
rafutes the irresponsible‘allegations that Judge Bork 1s “out of
the mainstream,” an "agtivist seeking to deny individual rights
clajimants access to the courts." Professor Polsby concludes:

Judge Bark’s views of standing...

are Ln close accord with those Judges

of many drfferent ideologies: Justices
Frankfurter, Roberts, Black, Douglas and
Scalia and Judge J. Skelly Wright.

The common cry of thcese who avoid reasoned analysis 1s thas
a Justice Bork would lead a wholesale reversal of prier

constituticnal decisions. Yet they can offer nothing in suppor<

of this extraordinary accusation. HNo opinion. No speech. No
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article., No one can reliably predict whather any Justice would
be willing to reverse a particular decision like Roe v. Wade, but
a fair reading of Judge Bork’s published views place him amcng
these who have demonstrated more, rather than less, respect for
constitutional precedent.

Why than the fierce opposition to the Bork nomination? Ne
doult the anxiety leval of many has bean raisad by the oft-
repeataed notion that somehow his appointment to the Court is far
more likely to "turn the Court," more than the last three or the
next three appointments. MNo doubt, too, many cannot move their
focus from the articles written by young Profassor Berk of the
1960's énd the early 1970‘s. His biting and witty pen then
advanced a number of controversial themes and apparently left
scar~ 1n some segments of the academic community. His articulate
challenges to conventional thinking set torth ideas considered
radical by many. Although he called them "tentative and
exploratory” then and has since expressly discarded several of
them, he 1s perhaps thought by some to be carrying a secret
agenda of his own.

Those earlier expressed views are, of course, relevant te
the present debate, but his judicial fitness can be better judged
by the more than 100 well-crafted opinions that he has rander-i
during his five years on the Circuit Court. I% 15 to thesa
opinions that the present debate should turn and to which the
accompanying essays are directed.

What we should all fear in the weeks ahead is that the
Senata confirmatlon process will be reduced to a call to arms by
1declogues and partisan politicians who will useé profession of
support or opposition to Judge Bork‘’s nomination as a litmus
paper test for their individual causes or campaigns, rather than
for ap examination of the formidabla qualitlies and experience
that Robert Bork can bring to the Supreme Court.

As a long-time admirer of Judge Beork and a former colleague
of his at the Justice Department, I suggest that the strong and
inguiring mind that he displayed as a professor, together with
the quality and restraint evidenced in his judgeship, hold the

promise of new distinction for the Court. If only the Senate
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will now take the same "trouble to understand” the man, as he has
taken over the years to develop his distinct, sometimes

controversial, but intellectually sound judicial philesophy.
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THE FIRST AMENDMENT JURISFRUDENCE OF JUDGE ROBERT BORK
By Michael W. McConnell
Ass&stant Professor of Law

University of Chicago Law School

Since discussion eof Judge Bork’s judicial philosophy is
usually couched in terms of “judicial restraint,® it is important
to make clear what the label of "restraint” properly means. It
does not mean that the govermnment always wins;: it is therefore
not syn0ﬂymous with pure majoritarianism. MNor, however, does it
mean that judges are empowered to countermand the decisions of
our representative institutions on the basis of the judge’s own
social, political, eor economic philesophy. Rather, the term
“judicial restraint® refers to an attitude toward judicial review
as a means for protecting the fundamental values and grinciples
expressed in the constitution.

Civil liberties, in this country, have not been the product
of the imaginationas of high-minded judges, but of careful,
consistent, legitimate enforcement of the Bill of Rights, the
Fourteenth Amendment, and other provisiona of the Constitutidn.
The philosophy of "judicial restraint,” in Judge Bork’s words,
means that the judge’s responsibility "is to discern how the

framers’ values, defined in the context of the world they Kknew,
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apply in the world we know."l

Judicial restraint thus entails
vigorous enforcement of constitutional limits on governmental
power (meaning limits that can emerge from a fair reading of the
text, structure, history, and purposes of the document}, coupled
with a rigorous refusal to interfere with democratic government
when no limits can honestly be found in the Ceonstitution.

The First Amendment provides an ideal illustration of how
Judge Bork’s philosophy of judicial restraint protects ocur civil
liberties, at the same time that it preserves the balance between
representative government and judicial review.

ollman v. Evans2 contains the fullest statement of Judge’s
Bork’s approach to interpreting the Bill of Rights. The case
involved a defamation action filed against two newspaper
columnists. As seen by most of his colleagues, the key issue was
whether statements in the column were *fact" or “opinion"; if
"fact"™ the statements were libelous, if "opinion" they were
protected. The trouble is that the distinction between "fact"
and “"opinion" is so uncertain that even a distinguished panel of
judges could reach nothing resembling a consensus on the
guestion. The deeper trouble is that a newspaper columnist,

faced with such an uncertain test and a potential penalty of

1. oOllman v. Evans, 750 F.2d 970, 995 (D.C. Cir. 1984) {en banc¢)
(Berk, J., concurring).

2. I4.
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$1 million in compensatory damages and $5 million more in
punitive damages if he guesses wrong, Wwrites at his paeril. And
as Judge Bork commented, libel actions under such circumstances
“may threaten the public and constitutional interest in free, and
frequently reough, discussion."?

Judge Bork’s solution was to turn to the "judicial tradition
of a continuing evolution of doctrine to serve the cantral

purpose of the first amendment . "?

In simpler terms, Judge Bork
expanded the protections for freedom of the press bayond those
yet recognized by the Supreme Court. In Judge Bork’'s view,
certain instances of "rhetorical hyperbole,™ even if technically
the statement of fact, must be pr;tected as well as obvious
statements of opinion. This "“extraordinar(y]" degree of press
freedom is not extended, Judge Bork says, because tha press is
“free of inaccuracy, oversimplification, and bias, but because
the alternative to that freedom is worse than those failings."5

While this demonstrates that Judge Bork'’s protection of

3. Id. at 9923. See also McBride v. Merrell Dow &
Pharmaceuticals, In¢., 717 F.2d 1460, 1466-67 (D.C. Cir. 1983)
(Opinion by Bork, J.) (warning that "[e]ven if many [libel)
actions fail, the risks and high costs of litigation may lead to
undesirable forma of self-censorship," and recommending liberal
use of summary judgment procedures to weed out meritless claims).

4. 750 F.2d at 995.

5. Id. at 995. For another decision in which Judge Bork voted
for the defendant in a defamation suit, see Roland v. d’Arazien,
685 F.2d 653 (D.C. cir. 1982).
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civil liberties can be aggressive,6 how doas it square with his
posture of judicial restraint? To answer this question, we must
observe what Judge Bork did net do. His Ollman opinion
exemplifies Judge Bork’s Jjurisprudence in its rejection of twec
common, but ultimately unsatisfactory, ways of reading the
Constitutien.

First, Judge Bork dld not engage in extra-constitutional
creation of rights. As he puts it, "There is not at issue here
the question of creating new constitutional rights or principles,
a question which would divide members of this court along other
lines than that of the division in this case."’ This, he has
stated elsewhare,a would be judicial "fiat," and "not law in any
acceptable sense of the word.” What distinguishes legitimate

constitutional interpretation, according to Judge Bork, is the

6, It is a sign of the partisan lengths te which the controversy
over Judge Bork’s nomination has gone that one oft-cited study of
his judicial record disparages the Ollman opinion’s importance to
civil liberties on the ground that In libel cases "the party
advocating a broad view of the First Amendment is most likely to
be a business." Public Citizen Litigation Group, The Judicial
Record of Judge Robert H. Bork 73 (1987). So much for press
freedom. (Compare id. at 16, where Public Citizen counts Judge
Bork’a vote in favor of a labor union as "pro-business™ on the
ground that a laber union engages in the “‘business’ of
representing workers"). The same study, while purporting to find
that Judge Bork invariably votes against assertions of
constitutional liberties in split decisiohs, ceonveniently leaves
Cllman out of its scorecard.

7. 730 F.2d at 995,

8. Robert H. Bork, "Foreword," at ix, in G. McDowell, The
Constitution and Contemporary Constitutional Theory (1%35).
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wsinsistence that the work of the political branches is to be
invalidated only in accord with an inference whose starting
point, whose underlying premise, is fairly discoverable in the

constitution.’"?

In O0llman, thare was no doubt that the First
Amendment’s freedoms of speech and press protect what the Supreme
Court has called "uninhibited, robust, and wide-open® debate on
public issues.lo The issue in Ollman was not imposition of the
judge’s valuea, but how the core principles are to be protected.
Secondly, Judge Bork rejected the notien that the

constitution is frozen in time, and that it carries no meaning
other than the specific applications that its framers envisioned

11

for it. "The fourth amendment,™ he obsearved, "was framed by

men who did not foresee electronic surveillance. But that does

not make it wrong for judges to apply the central value of that

w12

amendment to electronic invasions of privacy. His description

9. Robert H. Bork, "The Constituticon, original Intent, and
Economic Rights,®™ 23 San Diego L. Rev. 823, 826 (1986), quoting
J. H. Ely, Democracy and Distrust 1-2 (1580).

10. New York Times v. Sullivan, 376 U.5. 254, 270 (1964).

11. This has been a conslstent theme in Judge Bork'’s writings.
See, e.9., 23 San Diego L. Rev. at 826 {"[I]ntentionalism . . .
is not the notion that judges may apply a constitutional
provision only to circumstances specifically contemplated by the
framers. In so narrow a form the philosophy is useless.™); see
also "Foreword,™ supra, note 8, at x.

12. 750 F.2d at 995.
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of the judicial function is one of the most powerful statements
ever made on the subject:

The important thing, the ultimate
consideration, is the constitutional freedom
that is given into our keeping. A judge who
refuses to see new threats to an established
constitutional value, and hence provides a
crabbed interpretation that robs a provision
of its full, fair and reasonable meaning,
fails in his judiclal duty. That duty, I
repeat, is to ensure that the powers and
freedoms the framers specified are nge
affective in today’s circumstances.

Judicial restraint, fer Judge Bork, can therefore be summed up as
giving a "full, fair and reascnakle™ interpretation to
"established constitutional values.™ Innovation and social
change are the task of the legislature, but aggressive, effective
enforcement of our constitutional civil liberties is the duty of
the judge.

Similar to Ollman is Judge Bork’s concurring epinion in

14

Reuber v. United States. There, the D.C. Circuit was called

upen te determine appropriate remedies for a free speech claim in

15

*novel circumstances” in which the actual violation was by a

private company, at the instigation of federal officials.

13, Id. at 996.

14, 750 F.2d 10239 (1985). It should be noted that although this
was a split decisien in which Judge Bork voted to uphold an
individual’s First Amendment challenge to executive action, it is
not included in the Public Citizen’s calculus. S5See note 6.

15. Id. at 1063.
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Declaring that the speech in question was "precisely the kind of
speech the first amendment was designed to protect,* Judge Bork
" voted to allow a suit for damages, despite the lack of a statute
authorizing the suit or any direct precedent compelling 1. 18

Judge Kenneth Starr dissented.
Not every case requires the level of jurisprudential
explanation found in Qllman. More typical, perhaps, is Judge

Bork’s 