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NOMINATION OF ROBERT H. BORK TO BE
ASSOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

MONDAY, SEPTEMBER 28, 1987

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to nctice, at 10:07 a.m., in room
SR-325, Russell Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee) presiding.

Also present: Senators Thurmond, Kennedy, Heflin, Humphrey,
Specter, Leahy, Hatch, DeConcini, and Simpson.

The CHAIRMAN. The hearing will come to order.

Our first panel this morning has two witnesses. First, Senator
Thomas Eagleton, who distinguished himself in this body for many
years representing the great State of Missouri; and I should add
that the hallmark of Senator Eagleton’s career in the Senate was
his consideration of the separation of powers between the executive
and legislative branches. And with recent events in the Persian
Gulf, we should also recall that Senator Eagleton was one of the
principal architects in the debate on the War Powers Act.

Second, Professor Cass Sunstein, professor of law at the Universi-
ty of Chicago Law School.

Gentlemen, would you stand to be sworn?

Do you swear the testimony you are about to give will be the
whole truth and nothing but the truth, so help you, God?

Senator EaciETOoN. I do.

Mr. SunstEIN. I do.

Senator THURMOND. Mr. Chairman, are you adhering to the 5-
minute rule today?

The CHAIRMAN. We will adhere to the 5-minute rule today.

Senator KENNEDY. Mr. Chairman, is that with regard to ques-
tions, or in terms of the presentations?

The CrAIRMAN. What I would suggest is that that is with regard
to questions and to panels. I will not, out of deference to a former
colleague, keep him to 5§ minutes; we will keep this to 10 minutes.

So we will begin with Senator Eagleton.

(2759}



TESTIMONY OF A PANEL CONSISTING OF: HON. THOMAS F.
EAGLETON, AND CASS R. SUNSTEIN

Senator EacLETON. Thank you, Mr. Chairman. I appreciate your
invitation to be here today, and I will try to do it within 5 minutes.

There is one thing on which all of us in this hearing room can
agree. In this 200th birthday year of the Constitution, this hearing
on the confirmation of Judge Bork has been the best lesson in con-
stitutional history that the country could receive.

Part of that constitutional history tells us that during the period
of the Articles of Confederation, the fledgling and stumbling not-sc-
United States suffered mightily for the lack of a strong executive.

The Founding Fathers corrected that and created a strong feder-
al executive. And I am for a strong federal executive. But the Fa-
thers also created a strong Congress and a strong system of federal
courts. The Founding Fathers created a balanced government.

Judge Bork remembers only the first of that three-part power-
sharing relationship. He remembers only the strong executive. And
whenever there is a clash between the executive and the legisla-
ture, he decides in favor of an overwhelmingly powerful execu-
tive—as it were, the second coming of George IlII. Let me illustrate.

WAR POWERS

Judge Bork has already declared his antipathy to the Act both as
public policy and constitutional doctrine.

Let us pass the policy question and spend a minute on the consti-
tutional doctrine issue. Judge Bork, with all of his purported ad-
herence to “original intent”, forgets that the Founding Fathers de-
liberately decided that matters relating to war and the use of
American military forces are shared powers, just as, I might add,
the nomination and confirmation of Supreme Court Justices are
shared powers between the President and the Congress.

The Constitution gives Congress a grave responsibility in deter-
mining where and how American armed forces are to be deployed
under threat of hostile action—for example, the Persian Gulf, and
perhaps someday, God forbid, Nicaragua.

Judge Bork says: No. It is all up to the President.

I urge Judge Bork to read Article I, Section 8 of the Constitution,
where the various foreign policy powers of the Congress are spelled
out. Once again, Judge Bork’s views are vintage George III, and the
Founding Fathers wanted no more of vintage George 1I1.

FOREIGN INTELLIGENCE SURVEILLANCE ACT

The same answer. Once more this is, to Judge Bork, purely,
solely and exclusively the executive’s function. Judge Bork believes
that Congress has no role in intelligence matters; Congress ought
to keep its nose out of it, and the courts, too, for that matter, be-
cause the courts are too stupid to figure it out anyway. See his
Wall Street Journal article in 1978. Leave all of this up to the ad-
ministration’s aides; leave it up to Bill Casey’s seasoned and cau-
tious vision.

(2760
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SPECIAL PROSECUTOR

Judge Bork used to boil over on this one. He had to fire one, and
he had to hire and deal with a new one. I do not question Judge
Bork’s role in the Saturday night massacre. I do question his con-
stitutional notion that the Founding Fathers intended that only Ed
Meese could make a good and responsible investigation of Ed
Meese.

STANDING

One thing I have to concede to Judge Bork—he is blunt. As far
as Congress ever having standing to challenge anything under the
sun that the executive branch might do or withhold, Judge Bork
says, in the Barnes case, *“We ought to renounce outright the whole
notion of Congressional standing.”

That is it—never, no time, nowhere, nc way, can Congress chal-
lenge the President in any court of law; sort of an imperial Presi-
dency—more, one might say, of George III.

In short, Mr. Chairman, when it is a dispute between the Presi-
dent and the Congress, as far as Judge Berk is concerned, the
President is always right, and Congress should always be deprived
of its power to challenge him in court—even on matters of deep in-
stitutional conflict, like the pocket veto case brought by, among
others, the then Republican majority leader and current chief of
staff for the President, Howard Baker.

CONCLUSION

Judge Bork believes not just in a powerful President, but in an
omnipotent President. This may be the vogue of contemporary con-
servatism with Ronald Reagan in the White House. But the politi-
cal pendulum can and will someday swing. An omnipotent conserv-
gtive President can be succeeded by an omnipotent liberal Presi-

ent.

Those conservatives who today may revel in Judge Bork’s consti-
tutional notion that the President can do no wrong, tomorrow may
rue the day that they took an oath to such a dogma. Senator Hum-
phrey may consider and shudder that someday his colleague Sena-
tor Kennedy might be in the White House as that omnipotent
President.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, and you stayed within 5 minutes. [
congratulate you on the substance of your comments and also the
length of time you took.

[Statement of Senator Thomas Eagleton follows:]
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STATEMENT

THOMAS F. EAGLETON
former United States Senator (D., Mo.)

University Professor of Public Affairs
Washington University, 8t. Louis, Missouri

before
Committee on the Judiciary

United States Senate

Mr. Chairman:

There is one thing on which all of us in the
hearing rcom can agree: In this 200th birthday year
of the Constitution, this hearing on the confirmation
of Judge Bork has been the best lesson in constitutional
history that the country could receive.

Part of that constituticnal history tells wus
that during the period of the Articles of Confederation,
the fledgling and stumbling United States suffered mightily
for the lack of a strong executive. The Founding Fathers
corrected that and created a strong federal executive.
I am for a strong executive. But the Pathers also created
a strong Congress and a strong system of federal courts.
The Founding Fathers created a balanced government.

Judge PBork remembers only the first of that
three-part, power-sharing relationship. He remembers
only the strong executive and whenever there is any clash
between the executive and the legislature, he decides
in favor of an overwhelmingly powerful executive -- the
second coming of George III.

Let me illustrate.

War Powers.

Judge BPBork has already declared his antipathy
tc the Act both as public policy and constitutional
doctrine. Let's pass the policy question and spend a

minute on constitutional doctrine.
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Judge Berk, with all of his purported adherence
to "original intent," forgets that the Founding Fathers
deliberately decided that matters relating to war and
the use of BAmerican military forces are shared powers
-- just as, I might add, the nomination and confirmation
of Supreme Court Jjustices are shared powers between the
President and the Congress,

The Constitution gives Congress a grave
respensibility in determining where and how American
armed forces are to be deployed under threat of hostile
action -~ the Persian Gulf or HNicaragua, for example,
Judge Bork says: No, it's all up to the President. I
urge Judge Bork to read Article I, Section 8 of the
Constitutien, including the clauses "Congress shall have
Power ... to declare War .., and to make Rules for the
Government and Regulation of the land and naval Forces."

Once again, his views are wvintage Seorge IXI
and the Founding Pathers wanted no more vintage George
III.

Foreign Intelligence Surveillance Act.

Same answer —— onge more this is, to Judge Bork,
purely, solely, and exclusively the executive's function.
Congress ought to keep its nose out of it and the court's
too for that matter, because the courts are toc stupid

to figure it out anyway. {See Wall Street Journal, March

1978). Leave all of this up tc the administration's
aides; leave it up to Bill Casey's seasoned and cautious
vision.

Special Prosecutor.

Judge Bork used to boil over on this one. He
had to fire one and had to hire and deal with a new one.
I do not guestion Judge Bork's role in the Saturday Night
Masgsacre. I dc question his constitutional notion that
the Founding Fathers intended that only Ed Meese could

make a good and responsible investigation of Ed Meese.

9,
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Standing.

One thing I have to concede to Judge Bork: he
is blunt.

As far as Congress ever having standing to
challenge anything under the sun that the executive branch

might do or withhold, Judge Bork says:

"We ought to renounce outright the
whole notion of congressional standing,”
{Barnes v. Kline}

That's it, never, no time, nowhere, no way, can
Congress challenge the President in any court of law
== the Imperial Presidency -- more of George III.

In short, Mr. Chairman, when it's a dispute between
the President and the Congress, as far as Judge Bork
is concerned, the President is always right and Congress
should always be deprived of its power to challenge him
in court =-- even on matters of deep institutional conflict
like the "pocket veteo" case brought by, among others,
the then Republican Majority Leader and current Chief
of Staff for the President, Howard Baker.

Conclusions

Judge Bork believes not just in a powerful
President, but in an omnipotent President. This may
be the vogue of contemporary conservatism with Ronald
Reagan in the White House. But the political pendulum
can and will, someday, swing. An omnipotent conservative
President can be succeeded by an omnipotent liberal
President.

Those conservatives who today may revel in Judge
Bork's constitutional notion that the President can do
no wrong, tomorrow may rue the day that they took an
cath to such a dogma. Senator Hatch must consider and
shudder that someday his colleague Senator Kennedy might

be in the White House as the all-powerful President.
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The CHAIRMAN. Professor Sunstein?

TESTIMONY OF CASS SUNSTEIN

Mr. SuNsTEIN. Thank you, Mr. Chairman. [ will try also to stay
within 5 minutes.

My subject also is that of Executive power, the power of the
President, an issue that has received very little attention thus far
in the course of these hearings.

Justice Scalia, in his own confirmation hearings, testified that it
is the system of checks and balances, of separation of powers, that
even more than the system of individual rights has been responsi-
ble for freedom under our Constitution.

I think that in so saying, Justice Scalia spoke for the attitude of
many Americans toward the system of checks and balances. During
the last 10 years, much of the Supreme Court’s docket—this is sur-
prising to some—but much of the Supreme Court’s docket has in-
volved issues of checks and balances, and there is every reason to
believe that in the next 10 years, checks and balances will also
play a central role. .

The events of the last 6 months—even the events of the last 6
days—attest to the continuing importance of checks and balances
in current constitutional controversies.

Now, I will be basing these remarks on Judge Bork’s views on
separation of powers, not on his work as a law professor, where he
has been said to have been paid to be provocative. These remarks
will be directed to his work as a witness before the Senate, often
before this very committee, and his performance as a lower court
judge. These are his remarks as a public official or as a quasi-
public official.

There are two general lessons to be drawn from Judge Bork’s
work on separation of powers. The first is that in this context
Judge Bork does not believe in judicial restraint. Let me say that
again. In this context, Judge Bork does not believe in judicial re-
straint.

In the area of individual rights, Judge Bork is well-known for in-
terpreting the Constitution narrowly, out of deference to majori-
ties, in particular out of deference to the Congress.

In the area of checks and balances, Judge Bork has construed the
Constitution aggressively. There is no record of deference to the
Congress. Indeed, in this area, Judge Bork has often opposed the
Congress in contexts in which the text of the Constitution and the
intent of the framers of the Constitution—the original intent—
seemed to argue precisely in the opposite direction. One sees little
attentiveness to the intent of the framers, to history, or to the con-
stitutional text in Judge Bork’s work on separation of powers.
Here, he favors an aggressive judicial role and aggressive use of the
Constitution. This is, as I say, a striking contrast with his work on
individual rights.

The second point is a related one, and that is that in contests be-
tween the President and Congress, Judge Bork has fairly consist-
ently—not always, but fairly consistently—favored the President.
This has distinguished him from many conservatives and moder-
ates as well as liberals, who have supported efforts by Congress to
redress the constitutional balance. Often in the past decade, Con-
gress has passed legislation designed to recapture some of the au-
thority—both in the domestic arena and in the foreign arena—to
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recapture authority that was Congress’ under the original constitu-
tional framework.

Those efforts by Congress, those initiatives, have been viewed
hospitably by most observers, including of course most Members of
Congress, Judge Bork has often been distinctive, almost unique, in
suggesting that those efforts to redress the constitutional balance
are themselves affirmatively unconstitutional.

Now I would like to support these views just with a few illustra-
tions. § will almost list them.

Judge Bork has suggested an expansive reading of executive
privilege.

Judge Bork has opposed the Special Prosecutor Act on constitu-
tional grounds, and his objection goes to the heart of the Act as it
currently stands. Judge Bork’'s objection to the Special Prosecutor
Act is unsupported by the text of the Constitution; indeed, it flies
in the face of the text of the Constitution. It is unsupported by
precedent. The best precedent we have on point is a unanimous de-
cision indicating strongly that the Independent Counsel Act is con-
stitutional.

Judge Bork was, I believe, actually unique in opposing the For-
eign Intelligence Surveillance Act on constitutional grounds. That
was a statute supported by then Attorney General Edward Levi,
supported by the CIA, and supported by the Department of Justice.
Judge Bork has also, as recently as 2 weeks ago, suggested that the
War Powers Resolution may be unconstitutional—again, a conclu-
sion that is difficult to reconcile with the text of the Constitution,
which gives to Congress, not to the President, the power to declare
war,

Mr. Chairman, let me conclude by suggesting that none of Judge
Bork’s reasoning in these cases is irresponsible; none of his reason-
ing is unsupported. All of his conclusions are plausible, Nonethe-
less, the pattern is clear. In this area, I believe that Judge Bork's
positions are a legitimate source of concern for conservatives, mod-
erates and liberals interested in the system of checks and balances.

Thank you.

[Statement of Professor Cass R. Sunstein follows:)



2767

STATEMENT OF CASS R. SUNSTEIN

PROFESSOR OF LAW

UNIVERSITY OF CHICAGO LAW SCHOOL

Mr. Chairman and Members of the Committee:

I will be speaking today about the views of Supreme Court
Nominee Judge Robert H. Bork on the constitutional system of
checks and balances--in particalar, on the relationship between
Congress and the President. In his own confirmation hearings,
Justice Scalia suggested that it was the structure created by the
Constitution, as much as or more than the bill of rights, that is
responsible for freedom in America. A nominee's views on issues
of governmental structure often receive little attention, but
they are extraordinarily important. 1 believe that Judge Bork's
approach to the system of checks and balances, and in particular
to presidential power, should be a source of concern to
conservatives, liberals, and moderates alike, This is so
especially in light of the fact that constitutional controversies
pbetween the President and Congress have been so Erequent im the
recent past, and are likely to play an enormous role in
constitutional law in the near Ffuture.

Let me begin with some preliminary points. My statement here
15 4 narrow Sne, attempting to describe and evaluate Judge Bork's
work in a particular area. T deo not deal with such issues as the
function ¢f the framers' intent in constitutional law, Judge
Bork's position on individual rights, the appropriate roles of
the President and the Senate in the confirmation process, or
Judge Bork's constitutional theory in general.

It is also important to keep ia mind that Judge Bork's
views, as set out here, are based largely con his testimony before
Congress—-~sometimes as an official of the executive branch--and
his opinions as a lower court judge. It is possible that Judge

Bork's views have changed, or that as a Supreme Court Justice,
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Judge Bork's positions would be different from those that he has
expressed in different institutional capacities. As you are well
aware, it is difficult to¢ predict the behavior of a newly
appointed Justice of the Supreme Court.

It is important as well to emphasize that my remarks here do
not bear on Judge Bork's ability or character. Indeed, the high
regard in which Judge Bork's ability and character should be and
are in fact held makes public criticism of his views an
exceedingly unpleasant task. And I emphasize that Judge Bork's
positions, here as elsewhere, are far from unreasoned or
irresponsible.

Pinally, I should like to suggest that Judge Bork's
positions on isgues of presidential power are especially
revealing., In this area, where it is by no means clear what
position is "likeral® and what "conservative," it is possible to
avoid the strong emotions raised by such issues as abortion and
atfirmative action, and to obrain some new light on Judge Bork's

approach to issues of constitutlonal interpretation.

I. In General

Three basic points emerge Erom Judge Bork's work on the
relationship between Congress and the President.

First: In this area, Judge Bork's views do not reflect a

belief in judicial restraint. Judge Bork has concluded that
measures enacted by Congress are unconstitutional even when that
conclusion is compelled neither by the text and history of the
Constitution nor by precedent. This position contrasts quite
sharply with Judge Bork's approach to guestions of individual
rights, where he reads the Constitution in a way that is designed
to reflect deference to democratic processes.

Second: Judge Bork interprets the Constitution as
establishing a powerful president. His legal position in the
Watergate controversy was no aberration; it is an example of a
general belief that the Constitution creates a strong presidency.
Humerous areas illustrate this belief. Judge Bork's position on

special prosecutor legislation, on the Watergate controversy, on
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the bombing of Cambedia, on judiéial review of executive action,
on the War Powers Resolution, on scanding, an executive
privilege, and on the foreign intelligence surveillance act of
1978 all confirm this point.

Third: Ia mapy areas, particuiarly those chacr invoive a
conflict between Congress and the President, Judge Bork takes a
narrow view of congressional power. This point is reflected in
the areas noted above and, to a leaser degree, in his position on
congressional standing. Perhaps most striking in this regard is
Judge Sork's quite narrow view of congressional power under
section 5 of the fourteenth amendment, the basic censtitutional
safeguard of rights against state government.

None of Judge Bork's positions in this area is
irresponsible. All are based on plausible interpretations of the
Constitution. But the basic pattern suggests a judge whose
beliefs are a source of concern for those interested in the
system of checks and balances. Judge Bork's views, in this area
at least, have sometimes been ocut of step with those of a vast
majority of constitutional thinkers--conservatives, liberals, and

moderates alike.

II. Particular areas

The following discussion sets forth Judge Berk's views on
various issues involving the relationship between Congress and
the President. The discussion consista of an outline of Judge
Bork's position and of a brief discussion of where and why his
poasition is controversial. In general, the source of my concarn
15 this: Judge Bork has been willing to support judicial
intrusions 1nto the democratic process when there is no clear
warrant for those intrusions in precedent or in the text and
history of the Constitution.

The areas include Judge Bork's constitutional opposition to
tne speclal prosecutor act; tC presidencially imposed limits on
the presidential power of removal; to broad congressicnal power
urder sectron 5 of the fourteenth amendment; %o congressisnal

limitaticns on presidential power in the area cf foreign affairs:
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and te congressional standing.

1. The Special Prosecutor. The independent counsel act,

originally the special prosecutor act, was enacted in 1978.
Congress passed the act after a lengthy discussion of the
constituticonal issues. Dozens of witnesses supported the
constitutionality of the act. The conference version was adopted
by an overwhelming vote--in the Senate by a voice vote and in the
House by a margin of 370-23,

In his testimony before Congress in 19273, Judge Bork
vigorously argued that the Constitution does not permit Congress
to create a special prosecutor independent of the Presidenk. See
Hearings before the Subcommittee on Criminal Justice, Committee
on the Judiciary, House of Representatives, 93d Cong., lst Sess.
251 (1973). His basic positicn is that the enforcement of the
laws is an execukive function; that "the Constitution lodaes in
the executive branch complete control over criminal prosecutions®
(id. at 253); and that Congress does not have the constitutional
authority to separate prosecution Erom the presidency., Above all,
his complaint was that the proposed bills would vest in the
courts to power to appoint the special prosecutor. See also
Hearings before the Comm:i:ttee on the Judiciary, United States
Senate, 93d Cong., lst Sess. 449 (1973).

In his testimony before this Committee, Judge Bork suggested
that what he said "back inm 1973" applied to "very different
statutes than the one that is now in =ffect.” In fact, however,
the provision to which Judge Bork objected in 21373 is, 1z
televant part, identical to the provision now in effect. Judge
Bork's prinecipal objection was to judicial appointment of the
special prosecutor. The provision For judicial appointment
remains in current law, apparently on the understanding that the
President should not be entrusted with appointing the person
ptosecuting his own high-level employees.

Judge Bork's position is surprising for several reasons.
Pirst, the plain language of the Constitution--emphasized by
Judge Bork in other contexts——appears to authorize the

arrangement that he pelieves unconstitutional. Article II,
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section 2 says: "[Tjhe Congress may by Law vest the Appointment
of Such inferior Officers, as they think proper, 1n the President
alone, in the Courts of Law, or in the Heads of Departments."

Second, the Supreme Court interpreted Congress' power under
the Appointments Clause quite breoadly in the leading case, Ex
Parte Siebold, 10¢ U.S. 371 (1879). There the Court Qpheld
Congress's decision to allow Eor judicial appointment of election
supervisors, even if the supervisors are executive officers. The
Court said: "It is no doubt usual and proper to vest the
aprpointment of inferior officers in that department of
government, executive or judicial, or in that particular
exequtive department to which the duties of such officers
appertain, But there 1s no absolute reguirement to this effect in
the Constitution . . . [Als the Constitution stands, the
selection of the appointing power, as between tne functionaries
named, is a matter resting in the discretion of Congress." Ex
Parte Siebold thus offers substantial support for the concept of
a special prosecutor, and the Supreme Court has never guestioned
Siebold.

Third, Judge Bork's constitutional opposition to the special
prosecutor act fits uneasily with any belief in judicial
resktraint. The concept of a special prosecutor has repeatediy
been endorsed by Congress; 1t has passed cthrough normal
democratic channels. The idea that the act should be struck down,
as unconstitutional, calls for a large measure of judicial
intrusion into the lawmaking province of Congress.

Fourth, and Einally, opposition ko the special pfosecutor
act might be thought inconsistent with the basic constituticnal
principle of checks and balances. The point of that system 'is to
ensute that the various branches have the power to check each
other. See The Federalist No. 51. The special prosecutor
mechanism promotes this Function; it permits Congress to check
the executive branch by ensuring that the Presideht is not
himgself entrusted with the prosecution of his own appointees,

Judge Bork's responses ko these arquments fall in several
categories. First, he suggests that the Appointments Clause "was

added with little or no debate toward the end of the

88-374 0 -89 - 3
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Constitutional Convention, It is impossible to believe that as an
afterthought, and without discussion, the framers carelessly
destroyed the principle of separation of powers that they had so
painstakingly worked out in the course of their deliberations."
HSearings at 254. In Judge Bork's view, the Appointments Clause
authorizes courts only to appoint judicial functionaries; it does
not permit Congress to vest in courts the power to appoint
officials in the executive branch.

Judge Bork's position in this regard finds some support in
Ex Parte Hennen, 38 U.S. 230 {1839), an early case on the point:
but it is incongistent with the text of the Appointments Clause,
and in any event his position is squarely inconsistent with the

later decision in Ex Parte Siebold. Siebold interpreted Ex Parte

Hennen expressly contrary to Judge Bork's understanding. It may
be the case that the Appointments Clause should not be read to
allow Congress to vest the courts with, power to appoint all
inferior executive branch officials. But at a minimum, the Clause
might be understood to allow the power of appointment to be

vested when there is no "incongruity," Ex Parte Siebold, supra,

in the judicial appointment, and when there would instead he
incongruity=--because of conflict of interest--in appointment by
the executive branch.

Second, Judge Bork suggests that Siebold "is entirely a
straw. . . . All that was done was to appoint some people to
watch some House of Representatives' elections. I think probably
it should not have been done. . . . But, even if one think ex
parte Siebold was correctly decided, whicn I do not, I would nope
that era is behind us.” Id. at 264. This response is guite
confusing. Siebold interpreted the Appointments Clause in
agcoraance wiln 1ES Cerms; ana 1t recognized cnac Congress may
vest the appointment of at least some executive officers in the
courts. Judce 3ork's position zere shows a ¢l2ar Jill.ngness to
reject precedents with which he disagrees.

It should not be forgotten here tnac Judge Bork's view that

che special prosecutor act is unconst:tutional {a) was tejected
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by the vast majority of expert witnesses before Congress at the
time and {b) has been rejected by every federal court that has
addressed the issue to this date.

2. The Watergate affair. In the Watergate controversy, the

Department of Justice, under Attorney General Elliott Richardson,
promulgated a regulation assuring Special Prosecutor Archibald
Cox that he could not be fired except for "extracrdinary
improprieties," Judge Bork apparently believed that this
regulation was unconstitutional and unenforceable, and that it
could not be applied to the President.

It is not altogether easy to sort out Judge Bork's
constitutional views in the Watergate affair. The foundation of
his position appears to be a claim that the Constitutign forbids
any limitation on the President's power to fire high-level
executive b:anéh employees--even if the limitatien is imposed by
the executive branch of its own free will. Hence Judge Bork
helped the President write an ameéndment to the charter governing
Special Prosecutor Leon Jaworski, saying, in pertinent part,
"{T)here 15 no expectation whatever that the President will ever

have an occasion to exercise hLis constituytional right to

discharge the Special Prosecutor."” Hearings before the Committee

on the Judiciary, United States Senate, lst Sess. 85 (1971)
{emphasis added}. See also id. at 89, suggesting Judge Bork's
view that the Presigent does ~ave sacn president:ial power, as a
matrer of irherent constitutional avthority,

Apparently tnis understanding underg:rded Judge Berk's
decisicen to discharge Archibald Cox. It will be rzczlled :hat
that decision was unlawful under a Department of Justice
requlation that allowed discharge of the special prosecutor only
for "extraordinary improprieties," Thus there can be no doubt
that Judge Bork's decision to fire Archibald Cox was illegal
under a validly adepted regulation. The legality of his decision,
for Judge Bork, must have depended on his viaw, raised by him in
at least one lawsulk, that the regulation was an unconstitutional
restriction of presidential power.

In hearings before this Committee, Judge Bork suggested that
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in his view, the protec¢ticn of the special prosector ran against
the Attorney General alone, and was not intended to bar the
President Erom discharging hrchibald Ccx. This response is
confusing for two reasons. First, it was the Attorney General--at
the time, Judge Bork himself--who discharged Cox. Second, the
regulatory protection would serve no function if itidid not bind
the President, for it was the President who was under
investigation.

The issue of presidential power here is somewhat different
from that raised by the special prosecutor act. Here the question
is whether rhe Constitution will permit enforcement, as against
the President, of an executive branch directive that, of the

executive branch's owa accord, limits presidential power. By

contrast, the question raised by the special prosecutor act has
to do with Congress' power Lo restrict presidencial authority to
appoint, supervise, and remove an inferior officer. Judge Bork
believes that both measures are unconstitutional, but it would be
nossible to distinguish the two cases.

United States v. Nixon, 418 U.S. 683 (1974), deci.ded by a

unanimous Supreme Court, squarely rejects Judge Bork's position
on the Watergate issue. In Nixon, the Court referred with
approval to the limitations on the removal pover and said that
those limitations were lawful., The Court wrote that so "long as
this regulation is extant it has the force of law.," Nader v.
Bork, 366 F. Supp- 104 (D.D.C. 1973}, is to the same effect. The
court there said that Judge Bork's "firing of Archibald Cox in
the ahsence of a finding of extraordinary impropriety was in
clear violation oF an existing Justice Department requlation
having the force of law and was therefore illegal." Id. at 108.
{The decision was later vacated as moot, but in light of United
States w. Nixon, there should be no seriocus question about
whether 1t was rightly decided.)

Judge Bork's apparent view--that the President may not
voluntarily limit his plenary power to discharge high-level
officials~~is somewhat surprising. A long line of cases, relied

on in both United States v. Nixon and Nixon v. Bork, reccgnizes
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that validly adopted requlations of the executive branch are
binding on the executive branch, including the President. Of
course the President is under no obligation to adopt such
regulations in the first instance. But once they are adopted,
they are mandatory. Judge Bork's position to the contrary can
find iittle support in the decided cases.

3. Congressiconal power to enforce the Fourteenth amendment.

The fourteenth amendment contains the egual protection clause and
the due process clause; it is also the route through which the
bill of rights is applicable teo the states. It is one thing to
suggest that the Court itself--because of its undemocratlic
character--should construe the fourteenth amendment relatively
narrowly. (Judge Bork, and many others, have so argued.) It is
guite another thing to suggest that the power of Congress--the
representative of the people--to enforce the Eourteenth amendment
should likewise be sharply limited.

It is Judge Bork's endorsement of this second proposition
that is of particular 1aterest. Judge Bork has taken an extremely
nartow view of the power of Congress under section five of the
fourteenth amendment. Indeed, his view is probably the most
narrow possible. Although his position in this regard does not
bear on the question of presidential power, it i1s directly
relevant to his views of congressional auchority and of checks
and balances.

Consider, for example, Congress' deliberations about whether
to enact S. 158, the "human 1life bill," which would {a) deem
human life to exist from the pecint of conception and (b) remove
from the lower federal courts jurisdiccion OVer abortion cases.

Some backgraundé 15 tecessary 1n order to uncerstand Judge
Bork’s position on this matter. Section 5 of the fourteenth
amendment a2Llows Congress to “"enrorce” che rfourceentih amendment

"by appropr:ate legislation." There 1s little doubt that the

Iramers oI amendment .avsndea Congrass o Se TRe

principal apforcer of tne newlv reccgnized r:ight

1]
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serles Of cases, nne Suoreme Jourt nas neld tnat section 3 allows

Congress %o inval:idate practices that the Courz, Lnterpretipng the
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fourteenth amendment on its own, would uphold, Thus in Katzenbach
v. Morgan, 384 U.S. 641 (1966), the Court held that Congress
might invalidate literacy tests on the ground that they were
racially discriminatory, even though the Court had itself, in

Lassiter v. Northampton Election Board, 360 U.S. 45 (1959},

upheld literacy tests. In QOregen v. Mitchell, 400 0.S. 112

(1970}, the Court held that Congress could eliminate all literacy
tests. Other cases reflect the same understanding of Congress'

power. See South Carolina v. Katzenbach, 383 0.5, 301 (1966);

City of Rome v. United States, 446 0U.S5. 55 {1580).

The exact reach of Congress' power under section S5 has not
been clearly decided. A relatively narrow reading would suggest
that Congress has the power to adopt general rulas, or to use its
own factfinding competence, to eliminate practices that the Court
would deem unconstitutional. In this view, a ban on iiteracy
tests could be justified on the ground that at least some such
tests were adopted in order to discriminate against blacks., Under
a broader reading., Congress has éhe power to decide what is a
substantive wioclation of the fourteenth amendment. Under this
view, Congress could dec:ide tnat literacy tests were
unconsritutilonal because of their discriminatory effeccs, even 1f

there was no disczimimatory motive. Katzenbach v. Morgan offers

some support for both readings.

in Lattenpach J. Morgan, aowever, tne Courc made 1t clear

that congressional pewer under section 5 does noc extend $o the
"dilution” of established constitukb:onal rizhes. and it was on
this ground that kthere was generzl zgreement amcny experts in
constitutional law that the Human Life Bill was unconstituticnal.
Even if Roe v. Wade was not rightly decided -- of course a
disputed question -- it does recognize a woman's right to have an
abortion, and so long as Roe is the law, Congress may not, under
Katzenbach, infringe on that right.

Judge Bork's views on the matter are based on a quite
different line of analysis. In his view, Congress' power is
extremely patrow, including "the power to ptovide criminal

penalties, redress in civil damage suits, and the like, for those
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violations of those constitutional guarantees as they are defined
by the courts." See Hearings before the Subcommittee on
Separation of Powers, Committee on the Judiciary, United States

Senate, 97th Cong., lst Sess. 310 (1982). Thus Katzenbach, QOregon

v. Mitchell, and related cases, in Judge Bork's view,
"represent[| very bad, indeed permicious, constitutional law."
This view, 1f accepted, would of course call for a dramatic
change in constitutional doctrine. {It is noteworthy as well that

in these hearings, Judge Bork said that "nobody believes that the

Constitytion allows, much less demands, the decision in Roe v,

Wade or in dozens of other cases of recent years.” Id, at 315

{emphasis added). Roe is of course a disputed decision, and many
people peLieve that 1t was wrongly decided; but the i1dea that
"nobody" believes that it or "dozens" of other decisions are even
"allowed" by the Constitution is striking, and demonstrabliy
false.)

Judge Bork's narrow view of congressional power under
section S of the fourteenth amendment, while defensible, is afsd'
not widely shared and indeed is probably wrong. It would alsa
make an enormous difference in the law. As noted above, a modest
alternative position--one that would greatly increase legislative
authority--would suggest that at a minimum, Congress has Lhe
power to epact prophylactic rules to forbid practices that would
(in the Court's view) violate the Constitution.

Under that theory, the legislation at issue in Katzenbach
and Mitchell is unobjectionable. Congress could decide that
literacy tests for voting were often unconstitutionally motivated
and that a general preohibition on such tests is the most
effective means of preventing unconstitutionality. A broadér view
would suggest that Congress itself has power to interpret the
Constitution, and that it may disagree with a judicial decision—--
at least 1f Congress is being more protective of constitutional
rights than the Cou;t. Katzenbach supports this view as well. But
even if the broadest view should be rejected, Judge Bork's quite
narrow reading of congressional power is surprising, and it would
have severe consequences for efforts by both conservative and

liberal congresses to protect individual rights.



2718

4. Foreign affairs. There is evidence as well that Judge
Bork takes a narrow view of congressional power in the area of
Eoreign atfairs, and a correspondingly broad view of presidential

authority. (a)} The bombing of Cambodia. Some intimations of Judge

Berk's view on the role of the President in foreign affairs are
given by his remarks on the bombing of Cambodia in 65 American
Journal of International Law 79 (1971). According to Judge Bork:
"There is no reason to doubt that President Nixen haé ample
Constitutional authority to order the attack upon the sanctuaries
in Cambodia seized by North Vietnamese and Viet Cong forces. The
authority arises both from the inherent powers of the President
and from Congressional auwthorization." He continued to suggest
that “falny detailed incervention by Congress in the conduct of
the Vietnamese conflict constitutes a trespass upon powers the
Constitution reposes exclusively in the President." He added: "It
is completely clear that the President has complete and exclusive
power to order tactical moves 1n an existing conflict,” and that
“it is perfectly clear that a President may conduct armed
hostilities without a formal declaration of war by Congress and
that Congress may authorize such action without such a
declaration.”

These views suggest a willingness to construe presidential
pewer guite broadly, but standing by themselves, they are far
from indefensible, at least insofar as they suggest that the
bombing of Cambodia was lawful. The most controversial aspect of
Judge Bork’s statemencs here is his claim, not merely that the
President nad constitutional authority e bemb Cambodia, put also

tnac Congrggs aas 30 power to contzol the Campod:ia incursicn,

Under the Consticuticn, of cocurse, Congress has che power to
declare war; the Presicenc s authoricy Ln toreign arfairs Ls
hardly plerary.

A plgusisli2 gosition, CONTIAIY L2 IRAC oI Judge SOrX, .3
that Congress has the const:itut:ional Jower to decide the 2xtent
of any wWar. At tne very least, Congress 2rodaply has the power ho

limit a war ko a particular counkry. Judge Bork's view appears o
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be that once a war has been autnorized, the President has the
inherent consktitutional power to extend its reach iE necessary,
even though that judgment is inconsistent with the congressional
declaration. In some circumstances, Judge Bork's position is
probably correct; tactical judgments may enable tne President ko
extend a war into cther nations. But his broad and ungqualified

statements are somewhat disturbing,

{b} Foreign Surveillance. Expans:i:ve views on presidential
power are reflected in Judge Bork's testimony on the foreign
intelligence bill of 1978. 5See Hearings before the Subcommittee
on Courts, Civil Liberties, and the Administration of Justice of
the Committee on the Judiciary, House of Representatives, 95th
Ceng., 2d Sess. 130 (1978). The proposed statute was supported by
the Department of Justice and the intelligence community itself.
The bill authorizes the use of electronic surveillance of
American citizens in the United States, and provides for such
surveillance through a procedure of court accroval for most
targets or Attorney General aporoval for surveillance that would
not 1lnvolve communlcations with Amer:can citizens., According to
the Attarcney Jeneral, the measure would "strike{j a proper
balance between the ¥iral interests av stawxe." Id. at p. 3. The
act was passed 1n the Senate by a vote of 95-1: the House
approved 1t by a vote of 246-128.

~udge Zork, on tne ccner hand, contended Tiaat o€ 9iLi was
"thoroughly a bad :dea” and "almest certainly unconstitutional as
werl." Id. at 120, In o1s view, the reguirement of a reguest for
coust approval "would almost csrtainly increzse urauthorized and
damaging disclosures of sensitive infeormation." I1d. at 132,

The most striking aspect of Judge Bork's testimony is his
suggestion that the bill would violate Articles II and III of the
Constitution. With respect ko Article II, Judge Bork claims that
"Congress' constitutional role is largely confined to the major
issues. . . . Congress . . . may not dictate the President's
tactics in an area where he legitimately leads."™ Id. For Judge
Bork, the proposed bill violates this principle by "prescribing

numerous details of the conduct of Eoreign intelligence
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surveillance, imposing the warrant requirement . . ., and forcing
upon the President the wholly inapposite requirement that a
federal criminal law be about to be violated before he may defend
the nation's interestg.” Id. With respect to Article III, Judge
Bork contends that there is no constitutional case or controversy
and that the use of Article III jddges is therefore
ungonstitutional. (This view does not bear on the gquestion of
presidential power and will therefore not be discussed here.)
Judge Bork's reading of Article II here is extremely
adventurous and indeed quite curious. It is true, as Judge Bork
suggests, that the President has discretionary power, under the
Commander—in—-Chief clause, to make tactical decisions during war.
But to say this is not to suggest that Congress is without power
to impose limitations on surveillance, Whether the President has
the power to engage in surveillance without congressional
authorization is itself a disputed and difficult question. But
the key voint here is th?t_under the necessary and proper clause,
limitations by Congress apﬁéar to Eall plainly within legislative
power. The President has no "inherent” authority, in the face of

a _congressional judgment to the contrary, to engage in

surveillance activities. In some respects, Judge Bork's position
here is his most idiosyncratic of all those discussed in this
memorandum--and the view in greatest tension with judicial
restraint and respect for precedent.

In defending his position before this Committee, Judge Bork
invoked lower court decisions suggesting that the President has
the power ko engage in surveillance if Congress has not acted.
But that is not the issue here, which is whether the President
has such power if and when Congress has limited surveillance. No
case supports Judge Beork's conclusion that he does have that
power.

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952),

suggests that Congress has considerable power to limit
presidential action domestically, even if that action is
undertaken during time of war and in an effort to promote foreign

affairs. In his testimony, Judge Bork did not even refer to
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foungstown, which appears to argue powerfully ag«inst his
position. And even if Youngstown can be distinguished, there is
lLittle support in the text or history of the Constitution, or in
the decided cases, for Judge Bork's claim. (Compare the
circumspect opinion by Justice Powell for the Supreme Court in

United Staces v, United States Districk Court, 407 U.S. 297

(1372), in which the Court held that the fourth amendment
requires judicial approval for domestic security surveillance.)

(d) Abourezk:'v. Reagan, 785 F.2d 1043, 1063 (D.C. Cir.

1986), involved a suit brought by American citizens challenging
the failure of the Secretary of State to issue visas to aliens
invited to speak on issues of public¢ concern. Judge Bork, citing
the need for deference to the executive in the area of foreign
relations, dissenced from the panel decision, which remanded the
decision to the State Department for further explianatisan, Judge
Bork rejected statutory and constitutional challenges to the
decision, largely because of what he perceived as a need for
deference to the executive.

{d) In 1978, Judge Bork stated: "As expiation for Viektnam,
we have the War Powers resolution, an attempt by Congress Fo
share in detail decisions abcur the deployment of U.S5. armed
Eorces 1n the world. It :s probably unconstitutional and
certainly unworkable." Wall Street Journal, March 9, 1978.

. The reasons for this conclusion are not spelled out, and his
explanation before tn:is Committee 15 somewhat obscure. In his
remarks, Judge Bork initially suggested that the consulation and
notice reguirements "seem constitutional.” He emphasized that the
Resp.uricn "contains a iegislacive vers” and that the Suprenme
Zoutrt has neld chat legislative wetoes are unconssitutional.
Later ne suggested that "on the part about centrolling the

LATTOOQUCTION Orf Crocps, of witadrawal ©f croops, and so forkn, .

.+ that could be Constituticrnal in some cases and possibly
AnounstozaTLinral oL o2Tnevs. IS i3 4w, Ine &0t would f3nse a
cons=isuktiznal problem "if 1t lz2ads o Micro-management of

tacticaL Jdecis.ons - oa conflilict.” ang “tnac s all T meant in

this prief one senzeace . . . "
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In context, Judge Bork's remark in the Wall Street Journal
and his later explanation in testimony suggest that he believes
that the War Powers Resolution might lead to unconstitutional
interference with the President's warmaking powers. This
conclusion should be understood against the background of the
bipartisan suppert for the Resolution in the Congress--284-135 in
the House, 75-18 in the Senate--and the Fact that numerous
scholars had testified in favor of the constitutionality cf the
bill.

The constituticnal issue is not a simple one, and Judge Bork
is correct in pointing to the President's power to make tactical
decisions during a war. The Constitution does, however, vest in
the Congress the power “;o declare war," and there is little in
the history of the Constitution or the intent of its framers to
forbid congressional controls of'the sort involved in the War
Powers Resolution. The Resolution does not in Fact lead to
"micro-maragement.” Its purpose and effect are to ensure that
Congress, rather than the President, decides whether the nation
18 to be at war.

5. Congressional standing. Barnes v. #line, 753 F.2d 21

{D.C. Cir. 1985), involved a suit by thirty-three individual
memoets of the House of Representatives, jcined by the Senate and
the Speaker and bipartisan leadership of the House. The
plainz:fis sought a ceclaracory judgment co sull:fy Presidenc
Reagan's attempted pocket weto of certain legislation. & nmajor
question 1n the case was whetner the plaint:rffs, as members of
Conaress, nad "standing™ to 3eex udicial teview of the
President's action.

In Kennedy v. Sampscn, 511 P.2d 430 {D.C. Cir. 1974), the

court had held that a United States Senator had standing teo
challenge an unconstitutional pocket veto on the ground that it
had nullified his original vote in favor of the legislation at
issue. The court reasoned that the unconstitutional exercise of
the pocket veto power directly interferes with the right of
members of Congress to participate in the lawmaking process. The
court said that in the context of (a) a constitutional impasse,

(b) a dispute over an issue of law, and {c} a case involving a
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direct personal stake of a member of Congress, standing would be
available. In Barnes, the court applied this precedent.

Judge Bork dissented. In his lengthy and far-ranging
opinion, he suggested that we "ought to renounce outright the
whole nction of congressicnal standing.” Id. &t 41. In his view,
the members of Congress were "suing not because of any personal
injury done them but seolely to have the courts define and protect
their governmental powers." Id. at 42. Judge Bork attempted teo
connect this concern with his general belief in a restricted
judicial role and in sharp limitations on "standing” to seek
review of executive action. "Every time a court expands the
definition of standing, the definitions of the intereskts it is
willing to protect through adjudication, the area of judicial

deminance grows and the area of democratic rule contracts." Id.

at 44 {emphasis added}.

This last statement is especially odd in light of the fact
that standing was accorded in Barmes and similar cases precisely
in order to increase “the area of democratic rule." When an
unconstitutional pocket veto is permitted, and is not challenged,
a law enacted by the democratic process is not enforced.
Limitations on standing, in such cases, thus work against
democratic institutions, not in favor of them.

Judge Bork's central concern in Barnes seemed Lo be that
rnembers of Congress should use other avenues than the courts if
they seek to challenge presidential behavior. "Members of
Congress, disgatisfied with the President's performance, need no
longer proceed, as histo:icall} they always have, by oversight
hearings, budget restrictions, political struggle, appeals .to the
electorate, and the like, but may simply come to the district
court down the hill Erom the Capitol and obtain a ruling from a
federal judge." Id. at 45. Judge Bork added: "When federal courts
approach the brink of 'general supervision of the operations of
government,' as they do here, thereventual outcome may_be even

more calamitous than the loss of judicial protection of our

liberties." Id. at 71 {emphasis added). See also Vander Jagt v.
O'Neill, 659 F.2d 1166, 1177 (D.C. Cir. 1983) (Bork, J.,

dlssenting).



2784

The subject of congressional standing is a difficult one,
iné -=zasonable peopla cartaialy differ; but it is ncc easy to
understand «wny Judge Bork is so exercised by it. Three
observat:ons are appropriate here. {a) One major error in his
opinion is the suggestion that the question in Barnes v. Kline
was a political rather than a legal one. The question depended
centrally on the meaning of the Constitutien. The complaint was
one of law rather than of policy. Courts were not on the "brink
of general supervision of the operations of government." They
were deciding a strictly legal question.

{b) The setting of Barnes was specialized and narrow. In the
Barnes case, members of Congress were not arguiag that they could
bring suit whenever the President has Eailed to enforce the law,
or undertaken action of which they disaporove. The action
involved the unusual context of a pocket veto. In that context,
recognition of a congressional cause of action does not obviously
disturb the basic constituticnal structure. Indeed, such an
action would be a crisper and more refined method of dealing with
the problem than (for example) a congressional cut-off of
appropriations.

{c) The notion that recognition of congressional standing,
and related matters, could seem ko Judée Bork %to be possibly
"more calamitous than the loss of judicial protection of our
liberties® should not go unremarked. It is a most unusual
statement, suggesting a distinctive understanding of what is
paramount to tne conscifutional plan.

{d} There is a clcsa ceonnection--apparencly cverlooked by
Judge Bork-—between limitations on scanding and the division of
aucnoglcy CeCween the Prestaent and tae Congress. If standing 1is
denied, stacutes enacted by Congress can be igncred by the
exeoutive Drianea. I STACcutOry casas, ¢ L5 Jasas taat allow
standing that increase democratic centrol, by vindicacing laws
enacced by Congress agalnst the executive branch.

7. Exacutive privilesge. In a brief dissenting opinion,
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Judge Bork suggested an expansive view of executive privilege.

HWolfe v. Department of HHS, 815 F.2d 1527 (D.C. Cir. 1987).

involved a suit brought under the Freedom of Information Act
seeking access to a regulations log of HHS concerning proposed
FDA regqulations, The court held that the information within the
log was not protected by the "deliberative process" exception to
the FOIA, and that executive privilege did not bar disclosure.

Judge Bork dissented, principally on the statutory issue;
but he spoke te the constitutional gquestion as well. Although he
phrased his views tentatively on this point, his opinion takes
execetive privilege as Ear as, and probably further than, any
judge who has yet addressed the issue. Judge Bork suggested,
without ruling definitively, that an effort by Congress to
require disclosure of these logs would invade the constitutional
power of the President. Por Judge Bork, executive privilege
protects communications to which the President is not a party.
Id. at 1535-1540. Any delegation from the President "“to be
effective should carry with it the delegation of the President's
constitutional privilege.” Id. at 1539,

While the issue is cne on which reascnable people may
differ, no Supreme Court cpinion extends executive privilege so
far. A plausiple alternative position would limit the privilege
to communications invelving the President himselE, or at least to
fign-ievel poOilcy 4AetRIMINATIONS lNvoiving presidencial
decisions.

8. Acrsss to the courts: tevisw oF admainrstrative actign.

I
\
r2sidential

Additicnal avidence about Judqe RZ0TK's views on

s

power is provided by his votes in cases involving challenges to
Eederal administrative action, The record suggests that in cases
brought by beneficiaries of requlatory programs, as well as in
those brought by members of Congress, Judge Bork is sometimes
reluctant even te allow the plaintiffs into court. See, e.g.,

Center for Autc Safety v, Thomas, 806 ¥,2d 1071 {D.C. Cir. 1986).

In Center For Auto Safety, several organizations brought suit

against the EPA, challenging a rule that adjusted, and applied

retroactively, some of EPA's previous fuel economy ratings. The
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plaintiff-organizations included various members who argued that
the retroactive adjustment would impair their ability to hdve the
widest possible choice of fuel-efficent vehicles, In the
plaintiffs; view, the EPA's decision would remove substantjal
Financial incentives to produce fuel-efficient vehicles in the
futuge. Judge Bork concurred in the court's decision, which both
recognized standing and invalidated the EPA rule, but said that
he did so "only because we are bound on the issue of standing by
the prior panel opinion.* Id. at 1080.

Judge Borh's doubts about standing here appear to depend on
a view that while regulated industries almost always have
"standing" to sue, the beneficiaries of regulation--environmental
organizations, consumer groups, civil rights organizations--often
should not be understood to have a "legal interest" at stake.
Their remedy--unlike that of regulated industries--should lie in
the political process, not the courks.

The consequence of such a principle would be to immunize
executive decisicns—--even unlawful cnes--from challenge. That
result would create an unfortunate bias in judicial review: a
judicial challenge to regulatory intervention would be available,
but executive branch officials would be aware that failure to
implement directives set out by Congress would not be subject to
judicial correction. And Judge Bork's view is not a tribute to
judicial restraint in the abstract; it is only a selective
application of the principle of restraint.

Similar understandings are reflected in Judge Bork's record
with respect to challenges to executive action. In this extremely
important area, Judge Bork's belief in executive power may
sometimes tend to defeat laws enacted by Congress, as executive
officials who have failed to implement statutory directives are

permitted to escape legal control.
III. Conclusion

Judge Bork's views in the area of relations between Congress

and the President do not reflect a strong belief in judicial
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resktrainkt, Moreover, they show some willingness to depart from
precedent. His views here appear tc depend not primarily on
constitutional text and history, but instead on a set of beliefs
drawn from his reading of the constitutional structure,

Those beliefs include a relatively broad understanding of
presidential power; a relatively narrow reading of congressional
authority in cases involving conflicts between presidential and
congressional authority: an occasional willingness to protect
executive cfficials against judicial review, especially in suits
brought by Congress and beneficiaries of requlatory programs
enacted by Congress; a reluctance, in some areas of foreign
affairs and domestic relations, tc permit Congress to place
limitations on presidential power; and a significant degree of
judicial "activism,” in the form of a willingness to strike down
legislation that has been enacted democratically.

These beliefs are distinctive -- in a few cases,
i1diosyncratic., Judge Bork's positions, here as elsewhere, are
reasoned, plausible, and well-defended; but they should be a
source of concern to conservatives, liberals, and moderates

interested in the constitutional system of checks and balances.
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The CHAIRMAN. Thank you both very much.

I hope the rest of the witnesses today follow your lead, and my
colleagues, in being as thoughtful, concise, and within the time.

Let me start with my 5 minutes, since we have set it for 5 min-
utes, with you, Tom, Senator Eagleton.

We have been told by many here that Judge Bork is a majoritar-
ian; that his Madisonian view of the Constitution is that—and we
have heard it repeated time and again—that he really thinks that
unless the Constitution explicitly delineates a right or a protection,
that the Court should always give deference to the majority view
as expressed, because he has more faith in 535 Members of Con-
gress than nine men and women sitting on the Court, and the list
goes on,

Do you view Judge Bork’s attitude toward war powers, foreign
intelligence surveillance, special prosecutor, the general question of
standing for Congress, as consistent with what is otherwise a ma-
joritarian view of the Constitution?

Senator EAGLETON. Self-evidently, it would be inconsistent with
such a so-called majoritarian view. Insofar as I can tell, no one else
in the country takes the absolutist Bork }Josition on the Foreign In-
telligence Surveillance Act. And as Professor Sunstein points out,
each one of his positions might be defensible, each one of his posi-
tions might be intellectually arguable. But when you add them all
up together, then there is the destruct pattern to which he re-
ferred. When there is a contest, competition hetween the President
and the Congress, the President always wins, the omnipotent Presi-
dent always wins. And that is how Judge Bork views it, time and
again.

The CHAIRMAN. Professor, Judge Bork in two cases as a sitting
judge, in Vander Jagt v. O'Neill in 1983, and in Barnes v. Kline in
1985, used awfully strong language. In one case, he said that recog-
hition of congressional standing might “be more calamitous than
the loss of judicial protection of our liberties.” Let me read that
again. He said recognition of congressional standing might be
“more calamitous than the loss of judicial protection of our liber-
ties.” Aad in another case, he used equally as strong language de-
nouncing congressional standing.

Can you tell me whether or not there is any case that you are
aware of where Judge Bork has indicated that there should be con-
gressional standing? And there must be someplace that he has
sided with the—I think there is—well, is there any place that he
has sided with the legislative branch against the executive?

Mr. SunsteIN. On the first question, I think in one of his very
first decisions on the court, he joined a decision recognizing con-
gressional standing. He later concluded that his original decision in
that respect was a mistake, and his view now is crystal clear,
which is that we ought to abolish outright the whole notion of con-
gressional standing.

On that issue, Judge Bork's view distinguishes him from many
conservative judges, including Judge Raub and Judge Wilkie on the
Washington court, who have recognized congressional standing.

The CHalRMAN. Translate this into everyday terms. When Judge
Bork says that the Congress and Members of the Congress have no
standing to challenge a President’s action, what does that mean?
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Mr. SunsTEIN. What that means in practice is that there is no
legal avenue; there is no way to get the court to require the Presi-
dent to obey the law as enacted by Congress. At least, there is no
way Members of Congress can go to court.

Now, in the context of the pocket veto, what that means is the
President wins.

The CualkMAN, What does “pocket veto” mean?

Mr. SunstEIN. “Pocket veto” means if the President fails to
return a law and veto it, it ordinarily becomes law, except if Con-
gress adjourns within 10 days, and the Presidant fails to return it,
then the law expires. Now, the pocket veto is when Congress has
not. been available—it has adjourned—or the President to return it;
the President has effectively let it expire.

Now, the pocket veto becomes controversial in cases where Con-
gress has appointed an agent who is available to receive the veto,
and the President has not done anything. If Congress has appoint-
ed an agent, and the President has not done anything, then the law
should become a law. If Congress cannot bring suit to make it be a
law, then there is no way for Congress to get the law on the books.
The President can simply ignore it.

Keep in mind the practical consequences of the denial of congres-
sional standing. They are very broad. Justice Powell suggested that
in some cases of constitutional impasse, there ought to be congres-
sional standing. A flat prohibition on congressional standing means
that Members of Congress could never go to court to get the Presi-
dent to obey the law. That is a very dramatic position.

The CHAIRMAN. My time is up. I thank you for your answers.

I yield to the ranking member, Senator Thurmond.

Senator THUrRMOND. We are glad to have you gentlemen here.

Professor Sunstein, did you teach under Dean Levi?

Mr. SunsTtEIN. Dean Levi was not the dean while I was there. He
is still at the University of Chicago, and I perceive myself, in many
respects, still under him. I have a lot of admiration for Dean Levi.

Senator THURMOND. You have great respect for him, do you?

Mr. SUNSTEIN. Enormous respect for him.

Senator THURMOND. Now, he came and testified on behalf of
Judge Bork, and his testimony—I1 do not know whether you have
had a chance to read it or not—but it is a strong endorsement of
Judge Bork.

He feels that Judge Bork possesses the integrity, the judicial
temperament, and the professional competence to be a good Su-
preme Court judge. But you disagree with him?

Mr. SunsTEIN. If you use integrity and professional competence, I
do not think it would be possible to have concerns about Judge
Bork on those scores. He is a first-rate lawyer. I prefer to deal with
specifics, and on questions of presidential power, there have in fact
beeil ftrqng disagreements between Judge Bork and Attorney Gen-
eral Levi.

The Foreign Intelligence Surveillance Act Attorney General Levi
supported, vehemently. Judge Bork, uniquely, said that it was un-
constitutional.

Senator THURMOND. Did you hear the testimony of Chief Justice
Burger?
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Mr. SunstEIN. I heard a little bit of Chief Justice Burger’s testi-
mony, Senator,

Senator THURMOND. Chief Justice Burger is now retired. He has
no interest in this matter, and he came here, voluntarily. Now
Chief Justice Burger says some people have accused Judge Bork of
being an extremist.
l'kHeI (siays, “If he’s an extremist, I'm an extremist, and he thinks
ike I do.”

Judge Bork handed down 150 decisions while on the circuit court,
and he has participated in 400 decisions, or more, and none of
those decisions have been reversed by the Supreme Court, and
Chief Justice Burger feels that he is in line with the Court, his
thinking is in line with the Court.

Do you know Chief Justice Burger?

Mr. SUNSTEIN. I have met him. I clerked——

Senator THURMOND. And you have respect for him?

Mr. SunsTEIN. Yes, I do, Senator.

Senator THurMOND. And you heard his strong endorsement of
Judge Bork?

Mr. SunsTEIN. I heard a piece of it on McNeil/Lehrer.

Senator THURMOND. S¢ you disagree with the dean of your law
school—Dean Levi—and disagree with former Chief Justice
Burger?

Mr. SunsTEIN. Well, as I say, Senator, I would like to speak to
specifics and not generalities. Now lower-court performance is
really an inaccurate predictor of Supreme Court performance. If
you look at the Chief Justice’s own record on the lower court, you
will not find a very good prediction of Chief Justice Burger’s per-
formance on the Supreme Court. So, too, for Justice O'Connor, so
for Justice Stevens, so for Justice Blackmun, all of whom have de-
parted a great deal from their performance as lower-court judges.

Now I also want to say—the word “extremist” one wants to be
very careful about—but in the area of executive power, the consti-
tutional opposition to the War Powers Resolution, the constitution-
al opposition to the Special Prosecutor Act, in those cases Judge
Bork went in the face of an overwhelming consensus in the other
direction. So, too, on standing; so, too, in other areas.

I regret to say that in these areas, Senator, Judge Bork’s posi-
tions are not moderate.

Senator THURMOND. That is your opinion, and you have given it.
Did you hear the testimony of the presidents of the American Bar
Association? We had three here the other night, at one time. They
all know Judge Bork and have respect for him.

Did you hear that testimony?

Mr. SUNsTEIN. ] heard pieces of it.

Senator THURMOND. They all endorsed him highly. They said he
is in the mainstream and he would make a great Supreme Court
Justice.

That is all. Thank you very much.

Mr. SunstEIN. Do you want me to comment on that, or——

The CHAIRMAN. Yes. Please do.

Mr. SunstRIN. Okay. The American Bar Association, I under-
stand for the first time in a long time—maybe the first time ever—
was badly split on this issue. That is my understanding. And Judge
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Bork’s views have provoked a kind of split in the legal community
which is extremely unusual.

Senator Thurmond, let me add: I think this is an issue on which
people of good faith can disagree, and I do not think the issue can
be decided by marshaling lists of people opposed and in favor.

The CHAIRMAN. Senator Eagleton, we are glad to have you here.
I have no questions of you. Thank you very much.

Senator EAGLETON. Thank you, Senator Thurmond. Good to see

ou, sir,
Y The CHAIRMAN. Would you like to make any comments, Senator?

Senator EAGLETON. No.

The CuairMAN. Did you hear the testimony of the two former
presidents of the ABA who also opposed him?

Mr. SuNsTEIN. McNeil/Lehrer gave me excerpts from that as
well, Senator.

The CHAIRMAN. I yield to Senator Kennedy.

Senator KeNNEDY. Thank you very much, Mr. Chairman.

I know we are short on time. I cannot resist the opportunity to
welcome back to the Senate our former colleague, Senator Eagle-
ton. I think that as we listened to his testimony, it is useful and
relevant to recognize, that he was a former district attorney, the
youngest one in the history of Missouri, and a former attorney gen-
eral in Missouri, the youngest one elected to that position, I think
nationwide, And for 18 years he served in the U.S, Senate. He was
one of the prime sponsors of the War Powers Act, he served on the
Intelligence Committee, and therefore, when he speaks about the
War Powers Act, and when he talks about the Foreign Surveillance
Intelligence Act he brings a demonstrated background. Those of us
preparing for the hearings today have to take note of the writings
that he has made on these issues.

It is a subject he has thought about deeply, and I think we have
certainly been enriched by his own testimony.

Professor Sunstein has appeared before the Judiciary Committee
on separation-of-powers issues three different times, under Republi-
can and Democratic chairmanship. I must say, Professor, usually
you are testifying in favor of greater power and authority located
in the Executive.

I think the panel understands that we have been dealing with
first amendment issues, we have been dealing with equal-protec-
tion questions, we have been dealing with civil-rights issues, and
we have been dealing with privacy issues.

We also have talked about the relationship between the Execu-
tive and the Congress, and it is on this issue that your testimony is
extremely important.

And in that relationship between the Executive and the Con-
gress, it seems that you have identified about four or five major
areas. The War Powers Act. We are talking about congressional
standing; we are talking about the foreign-surveillance—legislation
that was passed overwhelmingly, with only I believe a handful of
dissenters; and we are talking about the pocket veto; and about the
Special Prosecutor.

And on each of those basic questions which have come up about
the relationship between the Congress and the Executive. You have
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each stated, that on all five of those questions, that Judge Bork
comes out, unequivocally, in favor of presidential power.

I would like to ask a specific question on the role of standing.

Say the Congress passed a bill that prohibited arms sales to Iran,
or say we took some action that prohibited the Executive, by
taking certain actions in Central America, toc make arms sales to
Iran. If we passed that, and the President perhaps would veto it,
but we still overrode the veto, in terms of majority rule by the peo-
ple’s representatives.

And then the President went ahead and sold those arms to Iran
in opposition to what was the stated law. If the members, under
Judge Bork’s opinion, if the members did not have standing, who
would be able to bring the case against an executive who apparent-
ly would violate the law? Since the Judge’s understanding is that
the only person that would have standing would be injured per-
sons,

We are not talking about Social Security here, although the
Judge did find adversely against our senior citizens in the one
Social Security case that he took.

When we are talking about the issues such as a prohibition of
arms sales, or prohibition of certain other kinds of activities in
Central America—if the Members of Congress do not have stand-
ing, who would?

And if we do not, what is the implication in terms of the rela-
tionship between the Executive and the Congress?

Professor SUNSTEIN. [ gather that Judge Bork’s view is that no
one would have standing, and you might think there—that is actu-
ally a hypothetical case, but there is a real-world one, which is
Goldwater v. Carter, when Senator Goldwater sued the President
on the abrogation of the treaty with Taiwan.

Senator KENNEDY. Taiwan treaty.

Mr. SunsTEIN. No one would have standing.

Now what Judge Bork says is that these are, quote, “essentially
political questions,” unquote, that ought not to be resclved in
court.

But they are not essentially political questions. The question is a
legal one, under statute or the Constitution.

Alexander Hamilton, in The Federalist Papers, wrote that to
suppose that these are essentially political questions is a mistake.
This is to suppose that the will of the Constitution, or the law, is
superior to the will of the elected representatives. That has always
been the tradition.

Senator KENNEDY. Could I hear from maybe Senator Eagleton
just on that particular issue.

The CHAIRMAN. Senator Eagleton, would you speak to that.

Senator EaGLETON. I think the professor is correct, and it would
leave the Congress with only one alternative, the most awesome al-
ternative of all, to trigger the impeachment process.

Can you imagine, if that is the only remedy Congress has, when
it believes that a law that it has passed, has been violated by the
President and the courts will not hear the Congress in terms of
standing, the only remedy then Congress has is to commence in the
House of Representatives an impeachment trial? That would put us
in an incredible situation.
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Senator KENNEDY. I thank you both.

The CHAIRMAN. Thank you very much. Senator Specter.

Senator SpecTER. Thank you, Mr. Chairman. I join my col-
leagues, Senator Eagleton, in welcoming you back. I would rather
have you on this side of the table than on that side, but it is nice to
have you at the table.

Senator EacLETON. Thank you very much.

Senator SPECTER. In light of the 5-minute rule, I have two ques-
tions and I am going to ask them both at the start.

They are separate questions on separate subjects. The first ques-
tion is to you, Senator leton.

I share your concern about the issue of standing, and about the
issue of the War Powers Act, and I discussed that, extensively, with
Judge Bork when he was here.

Now his response on the issue of standing was that not only did
he think that Congress should have no standing, but he theught
the President should have no standing either, if a controversy

arose.

Not that that is necessarily meaningful, because it is harder to
structure a case where the President sues than where the Congress
sues.

But he did raise one consideration which I thought had signifi-
cant merit, and that was the regular political forces to resolve the
controversy. Now you have testified that the sole remedy is im-
peachment, and I question that because we have the power of the
purse and can stop the appropriations process.

When you consider litigation, it is very hard to bring it to a con-
clusion. There has been litigation started on the War Powers Act
over the Persian Gulf, but it is still in the district court.

There is the problem of case in controversy. It is mooted out.

Now, the question I have for you, Senator Eagleton—and you
have been in the Congress a long while and know these matters in-
timately. Is it realistic for the Congress to withhold funding of mili-
:.laryhactions? And I frankly think it is highly doubtful that we can

o that.

But is it conceivable, that if we, exercising our congressional
power, stop funding in the Persian Gulf, that the next time the
President might respect the War Powers Act? That is question one.

Question two is entirely different, and it goes to a line which
comes from Professor Sunstein’s written testimony, saying that it
is difficult to predict the behavior of a newly appointed Justice of
the Supreme Court, and this question is for you, Professor Sun-
stein, and it is this.

We know that we have been surprised in the past by what Jus-
tices have done—Chief Justice Warren, Justice Black, Justice Tom
t(}lauﬁ: repudiated Truman on the seizure of the steel mills, and so

orth.

The evidence which has been presented so far, albeit it limited, is
that Judge Bork enjoys collegiality. He has testified that the rela-
tionships are good on the D.C. Court of Appeals.

We have not heard from any of his colYea.g‘ues on that issue, and
there has been something in the press, which might suggest some-
thing to the contrary, but, on the record we have now, Judge Bork
is a man who understands judicial collegiality. As one member of



2794

the Court, he has to understand that he can have sway only if
there iz some sort of a consensus that he can be a party to, and
that he cannot be an extremist and have any likelihood of having
his views felt on the Court, cannot say protection does not apply to
women, or cannot say clear-and-present danger is outside the pale,
et cetera.

My question to you is, in light of your statement and recognition
of the difficulty of predicting the behavior of newly appointed Jus-
tices to the Supreme Court, isn’t there a good reason to expect that
if Judge Bork were on the Supreme Court, that Justice Stevens’ ex-
pectation would be correct, that he would fit in? That what little
we have from Justice White would be correct, that he would fit in?

Senator Eagleton, would you start with question one.

Senator EAGLETON. I think, Senator Specter, that you are pru-
dent in pointing out the funding remedy the Congress has.

In the Vietnam context, it took 7 years of attempted funding cut-
offs to finally constrain the expansion and continuation of that
war.

Now, let’s translate it to the Persian Gulf. Suppose that the Con-
gress passed a resolution in a rider to a bill: “No American ground
forces shall be dispatched to the Persian Gulf without the permis-
sion of Congress.”

And suppose the President signed the bill because it was at-
tached to an omnibus bill. The President then said, “To heck with
it, I am going to dispatch ground forces”. 1 submit that there is a
huge difference between trying to remedy something after the fact
and something before the fact.

That is, it is too late, after the forces have been sent. Once the
flag is committed, as Senator Russell once told me in my early days
in the Senate here—once that flag is committed—you more or less
have to stick with the decision, or you are not red, white and blue,
Senator Russell had very serious misgivings about the wisdom of
the Vietnam War, but he would not do anything to constrain presi-
dential power because the flag has been committed, the decision
had heen made, the troops had been sent.

S0 the funding remedy is important. Funding cutoffs can be
useful, but they are not the perfect remedy, if a President sees fit,
on his own, to ignore a congressional restraint.

Mr. SunsteIN. I have no doubt that Judge Bork would fit in and
be collegial. There is every reason to believe he would. On issues of
executive power, the Court has frequently been split in the last few
years, and the issues likely to come before the Court in the next 10
years include the Special Prosecutor Act, which will probably be
there in the next few years, the War Powers Act, possibly standing.

I expect that Judge Bork would be a critical vote on those cases.
Now whether he would change his views on executive power one
can never be sure, but there is a pattern here which has held up
during his work as a law professor, as a witness before Congress, as
Solicitor General, and as a lower-court judge. The pattern 1s a con-
sistent one.

Senator SpecTER. Thank you.

The CHAIRMAN. Thank you very much. Senator Leahy.

Senator LEany. Mr. Chairman, I am sorry. Senator DeConcini
was here.
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The CuaIlRMAN. Senator DeConcini suggested I go to you because
you were here first.

Senator LEaAHY. Thank you, Mr. Chairman.

Senator Eagleton, it is good to see you. Your statement was, as is
typical, pithy, succinct, to the point—even if my description of it is
not—and I am pleased to have you here. I, too, am one of the ones
that wish you were still on this side of the table,

Professor Sunstein, I note in your testimony you say that Judge
Bork’s firing of Archibald Cox was illegal, and you reach that con-
clusion without reservation, is that correct?

Mr. SunsteiN. That is correct.

Senator LEaHY. Do you want to explain it to me one more time,
because we had an awful lot of discussion of that, both in the ques-
tioning by a number of Senators of Judge Bork, and discussions
both with those people who support him and those who oppose him.
And at times the definition became a moving target. So, would you
explain why you are so categorical.

Mr. SUNSTEIN. I think this is actually fairly clear. The discharge
of Archibald Cox was illegal because there was a regulation on the
books, a Department of Justice regulation, that said he could not
be discharged except for extraordinary improprieties. There were
no extraordinary improprieties.

Now it is true that there was a lower-court decision that decided
this issue precisely along those lines. It was later vacated as moot.

Senator LEany, Now explain why you still point to that. You are
referring to the Nader case?

Mr. SunsTEIN. Yes., The decision was vacated as moot because
Archibald Cox did not want his job back, not because there was
any question about the issue. You do not need a court decision that
is still on the books in order to conclude that the discharge was il-
legal.

I think there is no reasonable argument that the discharge was
not illegal. The discharge was in violation of a Department of Jus-
tice regulation that is not ambiguous.

Indeed, the vacating of the decision in Nader v. Bork is especially
uninteresting in light of the fact that the Supreme Court in the
United States v. Nixon case approved the exact regulation under
which the discharge had been held illegal.

It is as if someone violates the law of speeding by going too fast,
and is said to have violated it. You do not need an adjudication if
the person was going T0-miles-an-hour in a 55-mile-an-hour zone.

Now an important qualification. This was not a criminal act by
Judge Bork, you should not go to jail for it, but it was inconsistent
with the binding regulation, and therefore, it was illegal.

Senator LEaHY. And you say that was reaffirmed in US. v.
Nixon?

Mr. SunsTEIN. United States v. Nixon quoted, with approval, the
regulation forbidding the discharge of Archibald Cox except for ex-
traordinary improprieties.

Senator LEany. Does that regulation have a standing of law?

Mr. SunsTteIN. Yes. This is a very old principle. Regulations,
while they are on the books, have the standing of law. Justice
Frankfurter, incidentally, a conservative judge, was in the fore-



2796

front in establishing that principle. Regulations, while they exist,
have the standing of law.

Senator LEARY. Thank you.

Thank you, Mr. Chairman.

The CHAIRMAN, Senator Humphrey, and then we will come back,
unless one of my-—Senator Humphrey.

Senator HuMPHREY. No questions.

The CHAIRMAN. Senator Heflin?

Senator HEFLIN. Senator Eagleton, your statement raises a lot of
questions. You mentioned the fact that this could apply on the
other hand on congressional standing, and you used the statement
at the end that Senator Humphrey must consider and shudder that
someday his colleague, Senator Kennedy, might be in the White
House as an all-powerful President.

You are not in the mood right now to start any drafting of any-
body for President, are you?

Senator EacLETON. Well, I just wanted to get Senator Hum-
phrey’s and Senator Hatch’s attention.

Senator HarcH. You did.

Senator EacLETON. I had originally said “Senator Hatch,” but he
was not here, so I substituted.

Senator HEFLIN. Well, I have been thinking about what sort of
situation might arise on something like that, and I was just think-
ing that maybe we might have a constitutional requirement that
the President has to submit a balanced budget by a certain date,
and then he did not do it. We will say he is a Democratic Presi-
dent. Then, under the concept of no standing, a Member of Con-
gress could not bring any legal actions to require that submission
of a balanced budget under your theory—that is, if there is no such
thing as congressional standing.

Senator EAGLETON. Not under my theory, Senator; under Judge
Bork's theory.

Senator HEFLIN. Well, yes, I mean under Judge Bork’s theory.

Now let me ask you another thing. I have been reading some ar-
ticles about the fact that this matter has become a political issue in
the campaign, and it causes me some concern. I suppose that the
political process involved in the appointment of judges has at least
two endings, or two acts, or two standings. One, it appears to me
that we have a great number of either judges or academicians who
are campaigning long before the appointment occurs; that they
either make speeches that would appeal to a President, or that
they are doing certain things. And I think we have had several wit-
nesses who have appeared and perhaps who will aﬁpear who have
at least given us some thoughts that they might be campaigning
for the Supreme Court by their actions. That is one aspect.

The other aspect is that when an appointment is made, pro and
con—and I am not criticizing either one, because frankly, my arm
has been twisted on the right and then twisted on the left so much
that both of them now are ready for transplants—but you have a
campaign and all of this that is going on, ads being run, television
ads, generated mail campaigns—all of this going on.

Now, you being a former Senator and now being a professor, is
this harmful to the Court? Is it harmful to the political process? Do
you have any thoughts on this—and I suppose there is no way that,
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if you did think it was harmful, that it could be corrected. Does it
end up being a healthy or an unhealthy situation?

Senator EAGLETON. Senator, it has not been harmful for 200
years. This is not the first occasion nor will it be the last occasion
when the politics/philosophy of a nominee are brought under close
scrutiny.

John Rutledge was nominated for Chief Justice by George Wash-
ington. Washington was the single most popular President in
American history. He literally packed the Supreme Court with 10
Federalists. However, Rutledge failed for confirmation before a
Federalist Senate because of his political philosophical position on
the Jay Treaty.

Roger Tauney, ncminated by Andrew Jackson. Again, there was
a tremendous political/philosophical fight with Clay, Calhoun, and
Webster, all speaking and leading the opposition against Tauney.
Nonetheless, in this instance he was confirmed by the Supreme
Court. Tauney was a close crony of Andrew Jackson.

The Brandeis nomination was intensely politicized/philosophized
because of Brandeis’ distinctly liberal views back in the time of
Woodrow Wilson’s Presidency. It was a most contentious confirma-
tion fight based on philosophy.

The Abe Fortas nomination, well-known to many Senators cur-
rently in the Senate, was a politicized/philosophized nomination.

This is not the first; this will not be the last. How else can the
Senate judge a nominee? Judge Bork is an honest, decent, intelli-
gent man; no one questions on that account. But each Senator
must try to make a judgment on the philosophy of the candidate.
The President does in nominating. The President’s main consider-
ation in selecting Judge Bork was his well-identified views on
almost every issue under the sun—either issues that had already
been raised, or issues later to be anticipated. By the way, if Judge
Bork gets on the Court, he will be boring. We already know where
he stands on everything, because he has taken positions on almost
everything under the sun.

The President selects in a political/philosophical manner, and
throughout history, the Senate has exercised its right to either
affirm or reject in the same political/philosophical manner.

Senator HEFLIN. My time is up. I would like to pursue that,
though, as to whether it is healthy for the country, but go ahead.

Senator EAGLETON. It has not been unhealthy for 200 years.

The CHAIRMAN. Senator Hatch?

Senator HarcH. Welcome to both of you. It is good to see you
again, Tom. Nice to have you back in these halls.

Senator EAGgLETON. Thank you, Senator.

Senator HatcH. Let me just say this. Professor Sunstein, you said
that there is no record of Judge Bork deferring to Congress. I think
that charge does warrant some examination, and I think it is just
another distortion.

Let me just say this in backing that up. Judge Bork’s critics have
charged that in the area of separation of powers, whenever there is
a conflict between the legislative branch and the executive branch,
Judge Bork sides with the executive. Now, this is an effective argu-
ment to make to those of us who are in the Congress, because it
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suggests that our own institutional interests are somewhat threat-
ened by this nomination.

The premise of the argument, however, that Judge Bork always
sides with the executive is thoroughly contradicted by his record.
And I would like to mention just two examples of occasions on
which Judge Bork sided with us, the Congress, and against the
President in matters of what I think were great import or signifi-
cance.

What is perhaps most extraordinary is that with respect to one
of those instances, he was arguing on behalf of congressional pre-
rogatives while he was serving as a lawyer in the executive branch.
The issue in that case was the proper use of the pocket veto, the
mechanismn by which the President can veto a hill while Congress
had adjourned and deprive us thereby of the opportunity to over-
ride his veto.

Now, Presidents have sometimes claimed this prerogative to uti-
lize the pocket veto before the Congress has reached final adjourn-
ment, such as during recesses or adjournmenis in the middle of a
session, or between two sessions of the same Congress. Presidents
Nixon and Ford both attempted pocket vetoes of this sort, and this
strikes at the very core of our lawmaking authority, since expand-
ing the availability of the pocket veto gives the President an abso-
Jute, unqualified, unchecked power to negate or nullify our votes.

Now, it wag then Solicitor General Bork who successfully argued
within the executive branch against this use of the pocket veto. He
did so despite powerful opposition within the White House itself
and within the White House senior staff, who wished to extend the
power of the President, or presidential power, at the expense of the
Congress.

Earlier in these hearings, we introduced into the record the
lengthy and detailed memorandum he authored on this matter,
which of course ultimately did carry the day with the then admin-
istration. And as I mentioned before, what really is perhaps unusu-
al about this incident is that he was Solicitor General at the time,
a top executive of the executive branch, and yet he was arguing for
a legal position that was detrimental to Presidential power because
he believed it to be a correct position.

I would like to mention just one other example of an instance in
which Judge Bork sided with us against the President in a matter
of critical importance. In this case the issue was the President’s au-
thority to immpound funds appropriated by Congress; in other words,
to choose not to spend the money we had voted to spend. Under the
1974 Budget Act, the President has the authority to impound, but
subject to a legislative veto. The legislative veto, of course, was de-
clared unconstitutional. The Reagan administration went into
court, arguing that the President therefore had the authority to
impound without being subject to the legislative veto.

Now, Judge Bork was one of three judges before whom this argu-
ment was made, and he rejected it decisively. He reasoned that an
examination of legislative history demonstrated that we would not
have given the President the power to impound if we did not know
that we would also have had the chance to veto his impoundments.
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Accordingly, Judge Bork concluded that if the legislative veto is
not permitted, then adherence to the congressional intent requires
that the President be denied authority to impound as well.

Again, I think this is an absolutely crucial case involving who
would control decisions on spending, and Judge Bork sided with us,
the Congress.

So in sum, Mr. Chairman, I think that the charges against Judge
Bork on these matters and on a whole raft of other matters reflect
the same sort of selective reading on the record as the other
charges that have been levelled against him.

He has demonstrated, not only as a judge, but as an executive
branch lawyer, as a high official in the executive branch, that he is
sensitive to the need to maintain the delicate balance between the
two competing branches of government, and that has led him on
several occasions, for reasons of principle, to stand up for congres-
sional initiatives and prerogatives.

With that, I would also put into the record a memorandum to
the Attorney General from the Solicitor General dated January 26,
1976, regarding pocket vetoes, and just read one sentence in this
latter—and it is riiht near the end, the last paragraph.

“We agree,” Bork said, “that a practice of using return vetoes in-
stead of pocket vetoes will make 1t more difficult for a later Presi-
dent to use pocket vetoes. If the use of return vetoes is the sounder
constitutional practice, however, that is not an objection, but a
proper result.”

S0 1 think that the record is far different from what you have
presented, Mr. Sunstein, and I just wanted to bring that up.

The CHAIRMAN. Thank you very much. Although that was not a
question, it was a statement, would you like to respond, sir?

Mr. SunsTEIN. Yes, if I may, Senator.

The CHAIRMAN. Certainly.

Mr. SUNSTEIN. My statement was not that Judge Bork has never
been with the Congress. He has occasionally been with the Con-
gress. My statement is instead that the pattern is clear.

Now, in the two cases you have described, Judge Bork rejected
positions that were very wild. For him to have taken those posi-
tions would have been extreme indeed. Now, let me suggest——

Senator HatchH. Well, there have been some very cogent argu-
ments on the other side of those issues.

Mr. SunsTEIN. I do not believe so, I do not believe so. He rejected
positions that were very, very hard indeed to defend.

But the pattern, Senator, is not controversial, and I think it
would be a mistake to suggest that the pattern I have described is
controversial. It is not controversial. The War Powers Resolution
fulfills Congress’ constitutional duty to declare war. Judge Bork
has said that it is probably unconstitutional. The Special Prosecu-
tor Act is consistent with the text of the Constitution. Judge Bork’s
objection to that Act went to the heart of the Act in 1973,

With executive privilege, Judge Bork has suggested a very broad
reading, broader than that of any lower court judge of whom I am
aware.

The objection to the Foreign Intelligence Act went in the face of
the strong view of conservatives and moderates, of the intelligence
community, and of the Department of Justice.
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Senator, the examples to which you have pointed are correct.
Judge Bork is an honest person with a first-rate mind. But on exec-
ultive power, there ought to be no debate on this one; this one is
clear.

The CHAIRMAN. Thank you very much,

Senator DeConcini?

Senator DECoNcINI. Mr. Chairman, thank you.

I have a question for Senator Eagleton, but before I get to that, I
just want to point out that the memorandum that the Senator from

tah refers to was written, I believe, 14 or 15 months after that
case. In one area, at page 10, it says, “and finally, we regard the
case to be a particularly inappropriate vehicle for presenting to the
Supreme Court the question of congressional standing to sue, a
question the Court obviousl}r would have to reach prior to dealing
with the merits of the case.’

I am not as convinced by the Senator from Utah’s argument. But
on the other hand, let me ask you this question, Senator Eagleton.

The Vander Jagt case was an interesting case. It turned out fa-
vorable to how I would like to have seen it politically, but that is
neither here nor there. Are you familiar with that case?

Senator EAGLETON. Yes.

Senator DEConciNi. And though Judge Bork held that there
should not be standing, and the majority of the Court held there
should be, I wonder where do you or Mr. Sunstein draw the line? Is
there absolutely no area that the Court cannot say you do not have
standing? And what bothers me about it is, sure, [ think Congress
should have standing, and I think Bork is way out there in the far
extreme. On the other hand—and I do not have an answer—it trou-
bles me that any of us can just bring a lawsuit today; go to the Su-
preme Court, have standing, and thereby get a forum to argue our
political views again even though we get dismissed.

What are your thoughts on that, Senator Eagleton?

Senator Eﬁ\GLEI‘ON. Well, Judge Bork, if he is to be followed,
makes it pretty easy for everybody. He said no standing under any
circumstances, any time, anywhere, anyhow, just across-the-board,
and therefore we do not have to think.

Judges, Senator, have to make judgments all the time. That is
why they are called “judges.” And I would draw the line on re-
stricting it to institutional issues. I do not think that every time a
Congressman or a small group of Congressmen have some gripe
against the President on some iind of frivolous or relatively minor
matter, that they should be running down here to the federal dis-
trict court, filing lawsuits and having those lawsuits heard.

But where there is a disagreement on an institutional matter—
and that is what the pocket veto case was all about—an institution-
al matter between two branches of government that, as Professor
Sunstein pointed out, could not otherwise get to court, except to
grant Members of Congress standing, then I believe the court
should resolve such serious constitutional disputes.

Senator DECoNciNI. Okay. How about in the same branch, like in
Vander Jagi? Would you grant standing in the Vander Jagt case?

Senator EAGLETON. For me, that is a little tougher, but I would
grant it standing there as well.

Senator DECoNcini. You would. Why?
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Senator EAGLETON. I stated it is a little tougher because instead
of the two branches of government having a dispute, it is an intra-
house matter.
beSenat»or DeCoNciNL. I mean, here are 14 Republican Mem-

rs.——

Senator EAGLETON. I undersiand.

Senator DEConcing [continuing). Who say, “Gee, whiz, you know,
we do not like what you—

Senator EAGLETON. “We got gypped on the allocation of minority
seats.”

Senator DeCoNciINI. Yes, that is right. “And so, we are going to
bring a suit.”

And the Court said yves, and I have to somewhat agree with
Judge Bork. I just wonder where you would draw the line.

Senator EAGLETON. Well, I think I would grant standing.

Senator DeConcINI. Would you draw it with five Members of
Congress, or where?

Senator EAGLETON. Well, I do not think there is any magic in the
number 5, 14, or even the 112, or whatever that just filed the suit
recently on the War Powers Act. I do not think it is a battle of
numbers; it is a battle of substance. The question should be what is
the substance before the Court? I think very clearly, on the pocket
veto matter, that that is a case in which standing should be al-
lowed. Maybe it gets a little foggier and a little more grey on the
Vander Ja%;cage.

Senator NCINIL I missed your testimony, Senator Eagleton,
but will you repeat to me your analysis—I was looking at it here—
why you feel the Founding Fathers made it very clear through the
separation of powers that there had to be some standing, and yet
Bork comes down clearly the other way. Is that correct?

Senator EAGLETON. Well, I think it is clear that the Founding Fa-
thers wanted coequal branches of government—clear as a bell. I do
not think Judge Bork really remembers that part of it. I think
Judge Bork thinks we ought to have a powerful President, a virtu-
ally impotent Congress, and nonexistent courts via judicial re-
straint. I think that is sort of hizs summary of where we constitu-
tionally ought to be.

Now, as far as standing is concerned, Judge Bork makes it clear
that he does not want congressional standing under any circum-
stances. I repeat, when there is an institutional disagreement be-
tween the two bodies—

Senator DECoNcCINI. There has to be somebody to——

Senator EAGLETON [continuing]. There has to be some way to re-
solve the disagreement. And the only way is to grant standing, as
in the pocket veto case—as did the majority of the Court in the
Bowers case. Judge Bork was in the minority.

Senator DeConcini. Would you care to comment, Mr. Sunstein?

Mr. SunsTEIN. Well, the court on which Judge Bork sits has
drawn a line between objections that go to the process by which
laws become law, and objections to law enforcement. And that
seems to me to make some sense. In the pocket veto, there was a
constitutional impasse over whether the law was a law. And there,
you need a lawsuit to get that one resolved.

Senator DeConcini. Thank you.
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I want to thank, Mr. Chairman, if I can, thank the Senator from
Missouri for being here with us. We welcome you back. I hope we
do not have to wait for another Supreme Court nominee to have
you come and testify.

Thank you, Mr. Chairman.

The CHAIRMAN. Senator Simpson?

Senator SimpsoN. Thank you, Mr. Chairman.

Professor Sunstein and Senator Eagleton, who—and I must say
no one has called me “Stretch” since you left here—you both bring
up this issue of congressional standing. And that is one that vexes
me. It is a troublesome issue. Senator DeConcini speaks of it.

At least Judge Bork is being quite specific and up front and
maybe, as you say, blunt, but all I can say is I am not going back
through the reams of history; I am just talking about my 9 years
here. If it is going to be the case from now on—and it is more and
more cooking along all the time—that if the Supreme Court of the
United States is going to become entangled in all major “political”
court battles between the Executive and Congress, then the United
States Supreme Court will in fact become the dominant branch of
this government.

Now, that is the way that that is played out to its final act—
having the power to rule over the acts of Congress and over the
acts of the Executive, they will resolve those disputes, and those
disputes will be filed by the bale in that Court and in lower courts,
hoping to get on up.

Now, I do not know whether that concerns you, but it sure con-
cerns me. And you know, I hate to see that distortion come into the
argument just because Judge Bork happens to be the focal point
which gives rise to that kind of exciting theory, which is not excit-
ing at all, because it simply makes the United States Supreme
Court the dominant branch of this government, and nobody had
that in mind 200 years ago. I will share that with you.

And Tom, you have seen this operation before and know how we
go through these and these confirmation processes; and you know, I
think, what will happen in the future ones—I have said this—that
in the future ones, they are going to find the most bland people to
go on the Supreme Court, people who do not write articles, do not
give speeches, do not campaign for the United States Supreme
Court—and I think people do campaign for the United States Su-
preme Court; I think Judge Bork has done that, and I think Profes-
sor Lawrence Tribe has done that. And I hold them both extremely
high. It would be very difficult to reject Lawrence Tribe as a Jus-
tice of the United States Supreme Court, and I think he will be
eventually presented.

But let us be honest in this thing and try to just deal with it in a
nonobsessive way.

I will finish my question. Professor Sunstein, you said that Pro-
fessor Bork was an extremist, in response to Senator Thurmond’s
question, and not a moderate at least on this congressional powers
issue. Senator Specter then asked if he is an extremist, how will he
be effective in influencing his fellows on the Court. And in reply,
you said that they had split, five-four, and that is why.

And my question is, if there has been a five-four split on these
issues of congressional powers, how can you possibly refer to Judge
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Bork as an extremist if four or five sitting members of the United
States Supreme Court apparently completely share his views on
these congressional powers issues? That just will not wash.

Senator EacLETON. May I respond to the first part of your ques-
tion, and then Professor Sunstein to the last part?

Senator SimpsonN. Sure.

Senator EaGrLETON. The first part was your observation, Senator,
that the Supreme Court had become the almighty branch of gov-
ernment, more powerful than the Presidency and the Congress. I
would question that.

The Supreme Court is powerful-—not only did the Founders want
it that way, but Chief Justice John Marshall made it that way. In
his 24% years, Marshall staked out the territory of the Supreme
Court where it could do the very things that you pointed out; it
could declare, in a proper case and controversy before it, a law of
Congress to be unconstitutional. And for 24%% years, he protected
and guarded the Constitution and made it live. S¢ that the courts
are acloequal with the President—not superior, not inferior, but co-
equal.

And so any gripe that you may have, Senator Simpson, about the
power of courts, I think is a gripe with John Marshall in Marbury
v. Madison, not a gripe with any subsequent Chief Justice of more
modern times.

Senator SiMpsoN. Thank you.

Mr. SunsTtEIN. 1 did not use, and I do not like the word “extrem-
ist”. What 1 said was that Judge Bork’s positions on these issues
are not moderate positions, and I will stick to that.

The notion that the cases will be split so that Judge Bork would
need four allies, that is correct, but Senator, I think that argument
proves too much. If it were the case that anyone—it is the case
that no single Justice can render Supreme Court decisions—but
that would mean that anyone should be confirmed, no matter how
extreme his or her views, because that person would need to get
four allies.

I think one should count one-by-one. Justice Douglas was in the
view of many an extremist on the Supreme Court. That is a contro-
versial position. But whether or not it is so, Justice Douglas was on
the extreme wing of the Court, and he was extremely influential.
There is no question about that.

A ninth judge, especially at this peint in time—and this is the
critical point-—the ninth judge will be of huge importance. If it is a
judge who has positions that are not moderate on a question like
separation of powers—and that is my view of his positions thus
far—that is important for the Senate to know, I believe.

Senator SimpsoN. Well, 1 thank you, but I want you to look at
the record. You used the word “extreme’”’; I did not.

The CaHAIRMAN. Thank you very much, gentlemen. I appreciate
your time and your participation.

Our next witness will be somewhat out of order to accommodate
his schedule. Unfortunately, we do not have any testimony. We did
}r:ot expect him to come now, but we are always happy to have him

ere.

Mr. Griffin Bell is a last-minute addition to today’s schedule, at
the request of the minority. He is a former federal judge, a former
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Attorney General under President Carter, and currently a partner
in the Atlanta law firm of King and Spaulding.

Former Attorney General Bell, it is good to have you here. Why
don't you remain standing, while I swear you in? Do you swear
that the testimony you are about to give is the truth, the whole
truth, and nothing but the truth, so help you, God?

Mr. BELL. I do.

The CHAlRMAN. Thank you, Judge. Would you begin with your
statement?



TESTIMONY OF HON. GRIFFIN BELL

Mr. BerL. Well, I do not have a statement. I tried to write out a
few thoughts here.

Some weeks ago, Judge Bork called me and asked me if I would
consider testifying for him. I have known Judge Bork for some
years, and he and I were lawyers on the same gide of a lawsuit for
some months, maybe a year, just before he was appointed to the
court of appeals.

So I told him I would think about it. Maybe 2 or 3 weeks after
that, Mayor Andrew Young, who is my friend and client, came to
see me and said he was very worried about the Bork nomination
because the black community had become almost in fear that their
rights were going to be taken away from them, And he asked me
what I thought about the situation in general, and we had a long
discussion about it, and I told him I was inclined to the view that
Judge Bork would not take anyone’s rights away from them, but
that I would like for him to meet with Judge Bork and hear Judge
Bork say that.

I called Judge Bork and made an appointment for him. I then
left the country——not for that reason, but for other business rea-
SONS.

When I came back, I found they had never met. So I have in-
quired this morning about that, and Mayor Young sent me a copy
of the statement he made here to the committee, but I have not
talked with him anymore. He sent me a message that he came to
testify because he felt like he should and should say something.
What happened is he never called Judge Bork to meet with him. I
do not know if that was a good thing, a bad thing, or a proper
thing, even, but I thought that it was something to be concerned
about; that Mayor Young, for whom I have a very high regard, was
worried.

I have taken it on myself to read a lot of the things that Judge
Bork has written or said. I think I have a pretty good feel for his
views on privacy, antitrust, particularly in foreign intelligence, the
executive power to formulate foreign policy, and whether there is
such a thing as a political question which cannot be ruled on by
the Court—something that this last panel was talking about. And I
am prepared to speak to those things.

I decided that I would not read anything that was sent to me by
the White House; but I did read, and decided to do this—I made
this as a conscious judgment—that I would read what Senator
Biden sent me, which was something written by two professors,
whose names are Peck and Schroder, which in their documents,
says it was reviewed by Floyd Abrams, Clark Clifford, Walter De-
linger, and Lawrence Tribe. Senator Biden wrote me a note and
gaid he thought I would be interested in it, and particularly I ought
to look at the section on privacy and antitrust. I have done that,
and I am prepared to address that paper.

I must say that the paper, while excellent, seems to set out the
qualifications for a Democrat, somebody that a Democratic Presi-
dent would have nominated, and to see if that President met the
test that maybe President Carter would have wanted the Supreme
Court to meet.

(2805)
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It does not address whatever the test ought to be for somebody
put up by a conservative Republican who ran on that issue. That
was an issue in the last campaign. And that is the problem I have
with the paper. I do not think it makes cut Judge Bork to be any-
thing more than a conservative. I was looking to see if he was a
radical of some sort. [ would not vote for a radical to go on the Su-
preme Court. But on privacy, I find that his views, for example, on
the Griswold v. Connecticut case, are precisely the views that Jus-
tice Black and Justice Stewart had—neither of whom have I ever
thought of as a radical.

I find that I do not agree with Judge Berk on his views about the
Griswold case; I do not agree with the majority opinion written,
the plurality opinion, written by Justice Douglas. I find myself in
agreement with the special concurring opinion by Justice White.
Justice White had found this right of privacy as it was there de-
scribed, not some privacy in the abstract, but the facts, the facts of
the sanctity or the merits, he found that that could be a part of the
concept of liberty in the 14th amendment, which you could pretect
by the due process clause of the 14th amendment. Justice White
then dissented in Roe, because he did not find abortion to be in-
cluded in his concept of liberty under the 14th amendment. He also
dissented in the Hardwick case, which was a sodomy, a homosexual
case, on the grounds that homosexuality was not a right of privacy.

So 1 point that out to show that reasonable judges can differ
about what privacy means. We need to disassociate ourselves from
the idea that there is any abstract right of privacy. Privacy is just
a name given to whatever the facts may be that are before the
court—in one, it was a contraceptive law in Connecticut; the next
one was abortion; the next one was the sodomy law. We do not
know what the next thing will be.

But the point I guess I am trying to make is that Judge Bork’s
views seem to me to be the same as those of Stewart and Black,
and my view would be the view of White, who did not join in the
majority opinion, but concurred in the result.

One of the best things in all of those opinions is what Justice
Harlan wrote. He said he did not concur in the opinion of the ma-
jority at all, but he did concur in the result that the law should be
stricken. He ftells in there, he lays out the best rule that I have
ever seen on how you decide what a right is under liberty and what
a reasonable concept is under liberty; how you administer that
right. And it is not due process in the substantive sense, but it is
just protecting liberty. And he says you have to have an educated
people who understand history and the traditions of our nation,
and you take all those things plus the facts irto consideration, and
then you make your decision.

One of the things I like about Judge Bork is he is not only
bright, but he is contemplative and reflective and sensitive, it
seems to me, and he is working all the time to compare whatever is
before the Court with the Constitution, and he is trying to find
things under the Constitution. I like that about him.

I was once a judge myself, and we had a brilliant judge on the
court, a young judge, and cne of the older judges asked about him
and said, “What do you think about Judge So-and-So?”’
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He said, “Well, he seems to me to have a brilliant mind, but it is
loose at both ends.”

I do not want a judge who has got a mind that is lcose at either
end. I want him to know what the Constitution means. I want him
to understand that not all of my rights come from the Constitution.
The people that were living at the time the Constitution was adopt-
ed had a lot of other rights. They were trying to save some of the
rights they had by the Bill of Rights. They were not trying to say
those are the only rights we had. And that is where this right of
privacy comes in.

We have the right to freedom of association, the right to travel.
One of the great rights we have that has never been developed,
that has been mentioned in the Supreme Court, is the right to be
let alone, and as society becomes more complex, we will be think-
ing more and more of the right to be let alone. That will not be
found in the Constitution, but it is certainly a right.

We get a lot of those rights from the common law. Some people
call them natural rights. I guess Jefferson probably woulcf) have
spoken of some of these rights as natural rights, but they are
rights that we all have.

We have some rights because we get them under a State govern-
ment, some bhecause we get rights under the federal government,
and we can’t just go by what people said or what the Founding Fa-
thers said. We have to take into mind all of the amendments to the
Constitution, particularly the war amendments, 13th, 14th, and
15th, and what the 14th says about life, liberty and property and
the due process clause to protect our rights.

We have to take into consideration the 19th amendment which
gave women the right to vote. That changed the our whole think-
ing toward women. It didn’t just happen in America. It happened
all over the world. I was just in Turkey. In 1924, Ataturk freed the
women of Turkey, and it has made a great difference in Turkey
today over what it was then. That in a sense is what happened in
this country. Women now have the same rights as men, and
should. We do that under the equal protection clause.

Those are my views. I think Judge Bork is in the mainstream. I
wondered a good deal about if we do not get Judge Bork, who will
we get? Here is a very bright person. We have to be very careful in
this country—we do it from time to time—we have become anti-in-
tellectual. It would be easy to get somebody confirmed who has
never done anything, has never taken a controversial position on
anything. But that i1s not the kind of person we want. We want
somebody who has written a lot and who has said a lot and who
has been examined about what he has written and said. And when
all is said and done, if we think he is believable, then he is no more
than a conservative. And the President has a right to put up a con-
servative. And if Judge Bork is not confirmed, he will put up an-
other conservative. If that man is not confirmed, he will put up an-
other one. Sc I would not be willing t¢ let a good man go when I do
not know who else is coming down the line.

I would myself vote to confirm Judge Bork, and I do so on the
view that he is sensitive and he has never taken any right away
from anyone. And he may be conservative in the sense that he will
not find new rights, but I do not know what facts are coming up
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that might give rise to a new right. But I do not see any sign that
he would take any right away from anyone.

As far as these foreign intelligence cases and the power of the
Executive, I think we have to be very careful we do not throw our
Constitution out of balance by letting the Supreme Court become
the arbiter between the Executive and the Congress. I lost some of
those cases and won some when I was Attorney General, but I am
very familiar with what a political question is. Justice Brennan
wrote in Baker v. Carr quite a dissertation on what a political ques-
tion is, and I think a lot of our journalists and professors, even,
should go and read that opinion so we know that they come back to
the view that the Supreme Court is not supposed to referee be-
tween the Congress and the President in all matters.

I think I have gone on too long, Mr. Chairman.

I want to congratulate the committee on the reasoned approach
you have taken in the hearing. I think you had every right to go
into all the things that you have gone into. I have never seen a
better hearing than what is being conducted here in the Bork
matter.

Thank you.

The CuarMAN. Thank you very much, General.

Let me begin by reminding you that, although I am told it is an
old Yiddish expression, “Better the Devil you know than the one
you do not,” and that seems to be a refrain we have heard several
times—not that Judge Bork is a devil, but better the person you
know than the one you do not; we do not know who will be sent
next if he is rejected. But it seems to me my responsibility as
Chairman of this committee is to deal with them one at a time.

Did you have an opportunity—I know you were necessarily out of
the country—did you have an opportunity to hear and/or review
any of Judge Bork’s testimony?

Mr. BeLL. I did not review his testimony, but I read everything
that the New York “Times”’ carried that he said, and then some
other papers, but I went back and got the New York “Times” and
had everything copied that had happened at the hearing, and read
them all in one sitting. So it was quite a bit of reading.

The CualrMAN. You—and I am not being facetious when I say
this, General—you make an extremely compelling case for Judge
Bork and an extremely compelling case against Judge Bork, all at
the same time, it seems to me.

You point out that—what I pointed out when I opened up the
hearings—that I believe firmly that my rights, as a human being,
are not derived from the Constitution. I have them because I am.

And as you point out quite eloquently, more eloquently than I,
that not all of your rights are conferred upon you by the Constitu-
tion, and you indicate that there are others, and you list them,
some of them, including the right to be left alone, as you point out,
in a{ears to come, will become more compelling, or more controver-
sial.

And you then said that “Although he will not take any existing
rights away, he will probably not acknowledge any new rights.”

And quite frankly, that is the crux of my concern. I would point
out that Justice Stewart, who you quote, who you mention, and
Justice Black, and every other Justice that I am aware of, has at
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one time or another recognized that there is a right under the lib-
erty clause, or under the substance of due process, or under any
other aspect of the 14th amendment.

And in constant questioning on the issue of privacy, the general
right of privacy, to the extent there is one, and enumerated rights
of privacy, Judge Bork, unlike any other Justice I am aware of,
finds those rights as to not be existing unless they are enumerated.

He goes back and he does not—this is the only area that I am
aware of, unlike in the area of free speech, first amendment;
unlike in the area of affirmative action; unlike several others in
questioning—it is the only area that he does not qualify or change
his views.

And so he says, under constant questioning—and I apologize be-
cause I was not aware you were going o testify next and I do not
have the record in front of me—but he says time and again that
our rights are protected. Rights of privacy he finds in the fourth
amendment. He reads out of the Constitution the ninth amend-
ment, just reads it out.

And he goes down the list of where they are found. He talks
about the first amendment, there are basic privacy rights that are
encompassed in that, and so on.

But he does not, unlike Stewart, who, in Roe v. Wade found a
right of privacy; unlike Black who in fact found the notion of due
process to have meaning in Bolling v. Sharpe.

Unlike others, he is the only one that I am aware of—and I am
going to stop and ask you to respond—the only one I am aware of
that does not find any generalized writing in the liberty clause. He
rejects substantive due process.

Now admittedly, he does not go back and say “I will overrule
every one of those cases.”” He does not speak to that.

But can you comment on the fact that he seems to be totally in-
consistent with your view, and I asked him specifically.

Mr. BeLL. Well, you know, that last case you cited, Bolling v.
Sharpe makes the point I am trying to make, and that is that there
is no abstract right to privacy, for example.

Bolling v. Sharpe, they read an equal-protection clause into the
fifth amendment.

The CHAIRMAN. Correct.

Mr. BeiL. In the Washington school case.

The CaairManN. Correct.

Mr. BELL. And that is a race case.

The CHAIRMAN. Correct.

Mr. BeLL. That was the only way they could address the District
of Columbia where they had segregated schools——

The Caamman. Correct.

Mr. BeLL [continuing]. As to find an equal protection, federal
right.

The CHarMAN. Right.

Mr. Berl. And they had no trouble doing it, but they could not
do it against the federal government under the 14th amendment.

The CHAIRMAN. Correct.

Mr. BeLL. So they reached out and said that due process has got
to mean, has got to include an equal-protection right in a race case.
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I would imagine that Judge Bork would probably agree with
that. On race cases, I never find anything unusual about him in his
views.

I think Judge Bork is trying to say—and he can speak to what
his views are better than I-——but I think he is trying to say that “I
cannot find any abstract right to privacy in the Constitution.”

But there can be factual situations which would be protected by
the due-process clause of the 14th amendment. They would either
come under liberty, or life, or property.

The CHAIRMAN. Judge Bork does not say that, Judge. I wish you
would read his testimony. He specifically does not say that, and my
time is up, but he specifically rejects that.

Mr. BeLL. I read he said that he had not excluded all circum-
stances. There might be some other basis, he said.

The CHAIRMAN. He said he had not thought of any, and he has
been writing about it for 26 years, Judge, but my time is up.

Senator THURMOND. Well, let him finish.

The CuamMAN. Oh, yes, sure. I did not mean to cut you off.

Mr. Beir. No. All 1 was going to add was that I did not mean to
say he would never find any other right. I do not think we have
any more rights, that have not been dealt with, that are spelled out
in the Constitution. We have to get under this liberty concept, or
property concept, that sort of thing. And in that respect he is con-
servative.

The CHalrMaN. Well, I just hope he finds those. I am not looking
for any new ones. He has not found the old ones yet. But I yield to
my colleague from South Carclina.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Bell, we are very pleased to have you here. I recall when
you were Attorney General and you served ably and well. We are
proud of you.

Mr. BeLL. Thank you.

Senator THURMOND. Now do you feel that Judge Bork is in the
mainstream and is not an extremist?

Mr. BELL. I do. I do not consider him to—well, I would say radi-
cal, but an extremist and a radical is the same thing I guess. I look
on the, about 15 percent on each end, as being extremists, and radi-
cals, there is not that many.

Senator THURMOND. There has been a lot of talk here, and a lot
of questions going into issue after issue after issue. The main thing
I think the public is interested in—is he an extremist, way out, one
way or the other? Is he going to be fair? Is he going to be reasona-
ble? Is he going to be just?

How do you feel?

Mr. BELL. Well, as I say, if I was in the Senate [ would vote for
him. I think he is a conservative, but he is principled, he is ration-
al, and I think that he would not wear any one’s collar. I doubt
President Reagan knows what he would do, and I like that. 1 like
to see a man go on the Court who is going to be his own judge, be
his own man, and I think that is the way it is going to turn out.

He is going to do whatever he thinks the Constitution means,
and he is searching all the time. He has grown from the time he
was a young law professor to now. He has grown a great deal. He
has changed his mind about things. I like that.
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I hate to see someone who is so0 rigid that they never change
their mind. So I think he is in the mainstream myself, on the con-
servative side.

Senator TuurMoND. Do you feel that he has the qualities the
American Bar Association considers for a Supreme Court Justice,
and that is, integrity, judicial temperament, professional compe-
tence?

Mr. BeLu. Well, he has all of those. No one has contended he
does not have those qualities. I think everyone would be unani-
mous on that. The American Bar apparently got off into something
different, which is they have got a way of defining teniperament. If
you are a conservative, you have got bad temperament. I hate to
think about when we get a Democrat back in, we are going to have
the same problem.

Then, if you are a liberal, you have got bad temperament. That
is no way to select, to pass on anybody’s qualifications. I am sorry
to see that they have done that.

Senator THURMOND., You feel that he has the courage, and the
dedication, and the willingness to make a good Supreme Court Jus-
tice?

Mr. BeLL. I do.

Senator THURMOND. Do you know of any reason that this Senate
should turn him down, this committee should turn him down?

Mr. BeLL. I do not know of any reason, and I have looked for one,
but the only reason I can see is he is too conservative, and you
hope the next person will not be as conservative. But that would
not be a good reason. I do not think that any Senator would vote
on that basis.

I do not know of any reason, to answer your question.

Senator THURMOND. If you were on this committee and in the
Senate, would you vote for him for the Supreme Court of the
United States?

Mr. BELL. | have already said I would.

Senator TuurMonND. Thank you very much. That is all.

Senator KENNEDY. Judge Bell, I, too, join in welcoming you back
to the Judiciary Committee, and remember many different occa-
sions when we worked closely with you. You have had a distin-
guished career as an attorney, as a judge, and as Attorney General.

So we welcome you back, and we take your views seriously, and I
think you have gathered that, certainly, by the reaction from the
members of the committee.

I think many of us can look back into the period of the early
1960's as a time of turmoil and unrest, and I think you were one of
the really important voices in Georgia, and in Atlanta, of modera-
tion and progress, particularly on the race issues.

And you drew to mind today your own conversations with Andy
Young, who was a young leader then and a strong believer in non-
violence in trying to strike down the barriers of discrimination in
our society, and he came here and made an eloquent statement
about the New South.

Chesterfield Smith spoke about the New South as well. And the
concern that Andy Young had talked about is the desire of not
going back and refighting old battles, reopening old wounds. And
whether a person that had taken such a harsh position on the Civil
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Rights Act of 1964, in terms of public accommodations—what
would Atlanta lock like today if they did not strike down the prohi-
bitions in terms of the hotels and the railroads, and the——

Is that 5 minutes?

The CHAIRMAN. It was not reset, the staff says. I might note your
staff and my staff are both doing it. I am not sure what it means.

Senator KENNEDY. To refight the old battles, and they were
pointing out the areas of public accommodation, the discrimination
in employment, the Congress' power to strike down the literacy
té&:t }vlvhich had been used to deny people the right to vote in the

uth.

Chesterfield Smith made a powerful case about the outcome of
the one man, one vote rule, and how it moved power from Wash-
ington back into Florida.

And the sense that I gathered from the former distinguished
president of the Bar Association, Chesterfield Smith, and by Andy
Young, with the extraordinary prosperity and growth, and, in deal-
ing with the problems of race in that community better than many
cities in the North, including parts of my own State—that the real
kind of question, whether they should really take this risk, wheth-
er they should take this chance, whether they should really be will-
ing on the issue of civil rights which has scarred the country—
whether it was at the time of the Constitution of the Civil War, or
the early 1960’s—that issue is behind us in many respects. It is
present in other respects, but it is behind us.

Would we really want to risk going back to those old days? And
let me just say, finally, Judge, you know, I have been on this panel
for a number of years, and voted for Warren Burger though be had
a different political philosophy than I do. I voted for Justice Ste-
vens and voted for Justice Powell. I voted for Justice (/Connor,
and voted for Justice Blackmun. I voted for Justice Scalia.

And I hope we are not going to get back into a situation where
just because we have this individual, nominated by this President,
that we have to raise what I think is really not an appropriate
kind of a recommendation. As you well know, we have had 300 fed-
eral district and circuit court judges proposed by this administra-
tion and there have been less than ten that have been challenged.
This one is, and for important reasons, as you have heard, on pri-
vacy, and civil-rights questions, on first amendment issues, and on
the role of the Congress and the Executive—all serious issues.

But let me just go back to the other question. What would the
South of today, your home region, look like if the positions that
Judge Bork had taken had been sustained, had been the majority
opinions in the Supreme Court? And had they been positions that
had been maintained by the Congress?

Mr. BeLL. Well, the public-accommodations law which he opposed
at the time, there were thousands of people, lawyers or judges who
opposed it, and one of the great things Senator Russell ever did for
our section was when the Congress passed the public-accommoda-
tions law, even before the Supreme Court upheld it.

He said that this is now the law, and it is up to everyone in the
South to obey it. That turned the tide. People started obeying the
civil-rights law. It was accepted. We never went through the same
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thing with the public accommeodations that we had to go through
with the school cases, for example.

I would think that Judge Bork, having that view, was a—well, a
lot of people had the same view. That is over with. I think he——

Senator KENNEDY. Poll tax?

Mr. BeLL. Poll tax.

Senator KENNEDY. One man, one vote. Public accommeodations.
Employment.

r. BELL. Well, on one man, one vote—as I understand his posi-
tion—that you do not have to have precisely one person, one vote—
not one man, one person. That you might have a variance on a re-
apportionment of 2 percent, 5 percent. We wrote many opinions
saying that in the fifth circuit, and then the Supreme Court cor-
rected us and told us we were wrong. It had to be precisely that.

On the poll tax, no one could argue that you could not f‘;ave a
poll tax for a dollar. It would not be racially—that would not have
anything to do with race, but it would be such a nuisance that you
would not want to do it anyway.

But the poll tax was—in fact the way it was administered in the
South, was used to keep blacks from voting. I was in a lot of voting
cases when I was a judge. I know a lot about that.

But if you were a professor, sitting around somewhere, arguing
in the abstract, that you could have a dollar poll tax, you would
probably say, well, you can have a dollar poll tax. If I do not know
any other facts. That is where a lot of these things come from, I
think. I doubt he would be right now saying he wanted to put a
poll tax back on. If he did, it would be like saying I do not wish to
be on the Supreme Court. I do not think he would do that.

Senator KENNEDY. My time is up.

The CHAIRMAN. Senator Hatch.

Senator HatcH. Well, Judge Bell, it is great to see you back here
again. As you know, I have great affection for you and appreciate
the leadership and the service that you gave.

You have had a very distinguished career from entering private
practice in Savannah, Georgia in 1948, and in 1953 joining the law
firm of King and Spalding as a partner. You became chief of staff
in the Georgia Governor’s office until in 1961 you were appointed
by then-President Kennedy to the Fifth Circuit Court of Appeals.

So you have had a distinguished record there, where you heard
some 3,000 cases and authored over 500 opinions. And you served
with great distinction on the bench for 14 years, before stepping
down to go back to your old law firm back in 1976.

And then, in 1977, you were nominated by then-President Carter
to become the Attorney General of the United States, and I for one
was here, and I want to tell you how much I appreciated the serv-
ice that you gave to this country.

Now you, during that period of time, carefully reviewed all kinds
of judicial candidates for positions. Am I correct?

Mr. BeLL. I did.

Senator Hatca. In fact President Carter had almost as many ap-
pointments in that 4-year period as any President in history.

Mr. BeLL. I personally reviewed over 200, and President Carter
had, I think, 26C or 270.

Senator HatcH. That is right. He had——
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Mr. BerL. Not as many as President Reagan, but he had a sub-
stantial number.

Senator HatcH. He surely did. So you are fully familiar with the
process and what type of people should go on the courts in this
country.

Mr. BeLL. Well, I never went through the appointment of a Su-
preme Court Justice.

Senator HarcH. I see.

Mr. BeLL. President Carter did not have a chance to appoint
anyone to the Supreme Court.

enator HatcH. But my point is you have had a lot of experi-
ence——

Mr. BELL. All of the judges.

Senator Harcu. All right. You were involved, as I see it, in a
number of judicial appointments in the Carter administration.

Have you ever seen, of those many appointments—did you ever
see a campaign with such special-interest group pressure like that
which is surrounding this present nomination?

Mr. BeLL. I did not, but T well remember the Haynsworth nomi-
nation. I was a judge myself then, and I remember all about the
Haynsworth case because he was a Southerner and we were all
pulling for him. I remember that.

You see, during my time as Attorney General, we did not have a
Supreme Court appointment. People get fired up about a Supreme
Court appointment. It is easy to write about it. It has got a lot of
glamour to it, a lot of appeal, and it just sort of builds up. It takes
on a life of its own.

Senator Hatca. But I think what I am getting to is this: Over
the past several weeks, we have heard arguments by some of Judge
Bork’s opponents that he should not be confirmed because he will
vote, as they see it, “the wrong way” in a particular case or on a
particular issue. And we have had a number of particular cases or
issues that they think he might vote “the wrong way” on.

Mr. BELL. If we could get President Eisenhower to come back, he
would probably have a few words to say on that.

Senator Harch. I think so, too.

Mr. BeELL. Or Teddy Roosevelt about Oliver Wendell Holmes. 1
mean, who knows how somebody is going to vote. You put them on
the Court to use their best judgment.

Senator Hatcu. Well, I am troubled by the implications of such
an approach to the whole confirmation process, and specifically
with the Supreme Court. So 1 was wondering if based on your 14
years on the bench and your total experience, including your expe-
rience as an Attorney General, if you would comment on what
effect you think this single issue approach to confirmations might
have on the independence of the Supreme Court.

Mr. BELL. Well, T have not really worried about it until today.
When I got up this morning and read in the paper that the polls
showed that the majority of the people are against Judge Bork, it
struck me that we have abandoned the constitutional process for
confirming judges, selecting and then confirming judges, and that
we are going now into the Gallup poll business.

Too much in recent times, I think, has the President and the
Congress gotten into the habit of trying to find out what the people
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want before they vote. I think this is cne of the worst things going
on in our country. Now, if we are going to pick Supreme Court Jus-
tices by what the people want, we are going to be in bad shape. The
people do not know as much as the members of this committee
know, and it is up to the committee. Mr. Jefferson said that in a
representative form of government you are elected and then you
owe the people your best judgment. You do not need to get a poll
on how to vote. That has nothing to do with it. You are supposed to
use your best judgment.

That worries me now, that we are running polls daily now to see
what the people want for the Supreme Court.

Senator HatcH. Even the polls are mischaracterized, but the one
this morning that was mentioned was the Lou Harris poll. I chal-
lenge anybody here to look at the exact questions that were asked
by Mr. Harris. He did exactly the same thing to now Chief Justice
Rehnquist. It was so bad, it was so utterly detestable and irrespon-
gible that even the media back here did not print—at least I did
not. see it printed on the Rehnquist thing.

Mr. BeLL. I am not worried about that kind of publicity havin,
any effect on this committee. I would be more worried about it aig-
fecting the Senate at large.

Senator Hatcu. Well, you are right about that.

Mr. BeLL. This committee has gone into everything. You have
had a very detailed hearing.

Senator HatcH. Well, let me make one other comment. I think
the people out there, all these special interest groups, if you look at
what they are and who they are, you find that there is a lot of con-
cern, because they know that Judge Bork would be a very tough
law-and-order judge. He would not put up with the drug pushers
and the problems that we have in this society today. I think they
know he is going to be a strong supporter of the constitutional
death penalty. There is no question that there have been all kinds
of other problems that he would probably come down hard on por-
nographers. You could go on and on, tl{e excessive regulation of
small business.

This is the side that is not being told here, that he would be the
type of judge that the people in this country have wished for for
tﬁe last 25 years. But because of these special interest castigations
and, I might say, vilification and disinformation, because they have
been distorting his record, they have been distorting his cases, they
have been distorting what he says. Of course, they are taking it
away from the real issue of getting a judge that might be somebody
who could help turn the mess around in this country, especially
criminals lawyers.

Mr. BeLL. That has all become part of the political process in this
country. You know, it is morals of the marketplace. Everybody has
got some interest group. The Senate has to rise above all that.

Senator HatcH. I agree.

Mr. BeLL. You listen to everyone and then use your best judg-
ment.

Senator HarcH. I agree. Thank you, sir.

The CrairMAN. Thank you. I would just like the record to show
what we all know, but it is important sometimes to state the obvi-
ous: That this committee has not at any time commissioned any
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poll. Not that the General is implying that; no one was. But I want
to make it clear. The polls that are being conducted are being con-
ducted by the press, which is their right to conduct any poll they
want. The committee is not, no Senator that I am aware of is con-
ducting any poll.

Secondly, I would hope that we would refrain from engaging in
the public cpinion process. No one on this committee has suggested
that Judge Bork would not be tough on crime, tough on drugs,
tough on pornographers. That is what we call a red herring, where
I come from. But let us make it clear: Nobody on this committee,
no Senator that I am aware of, no one has conducted a poll. To the
best of my knowledge, no one on this committee is listening to
polls. We will vote on what we believe to be the strength of the tes-
timony given by the witnesses and by the nominee.

I yield to the Senator from Arizona, Senator DeConcini.

Senator DEConciNI. Thank you, Mr. Chairman.

Judge Bell, we welcome you here. You, indeed, have had some
influence before on appointments, not only when you were Attor-
ney General but with this Senator. You have, I think, been most
forthright in your observations, and you have testified on many
subjects.

If I heard you correctly during your statement, you not only com-
plimented the Chairman of this committee for conducting fair
hearings, but you thought this process was very worthwhile and
proper; and that all of these questions, as inane as someone on that
side of the aisle may feel they are or someone on this side of the
aisle may feel that they are, you felt that it was a good process.

Did I understand you correctly?

Mr. BELL. You did. And I think it is very much in the public in-
terest.

Senator DEConcINI. That is the process here. You know, I have
not made up my mind, but I respect those who have and I respect
them for being able to come to that conclusion when they did. But
I realize these special interest groups, some are out to get him,
some are out to protect him.

You know, it does not make that much difference to me because
I have got to make my judgment whether that interest group is
right or wrong. I will listen to them, but I am not going to make a
judgment on it. I appreciate your candidness. Notwithstanding
polls or what have you, this is the political process. If the polls
came out and showed that the public was favoring him, so what, as
far as this Senator is concerned. While I do not pretend to be above
politics, I am not going to make my judgment in this issue based on
what the polls are, one way or the other.

You mentioned something of interest to me that caught my at-
tention. You said you considered 15 percent of each spectrum-—far
right, far left—to be extremist.

Mr. BeLL. Extremes.

Senator DEConciNI. Extreme, yes.

Mr. BeLL. I did not put it on a personal basis.

Senator DEConcINI. Extreme. What kind of views would you con-
sider fall into those extreme areas? In your judgment, how far do
you have to go to be an extreme person or nominee or on an issue?
Can you think of an example? I am trying to just clarify.
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Mr. BeLL. I do not want to give my views on the extremes of the
right and left. It would make a great newspaper story, and I do not
think it would-——

Senator DEConcINI. No, I do not want to write headlines with
Judge Bell in them either.

Let me ask you this: Based on this 15 percent at each end of it,
where do you think Judge Bork fits?

Mr. BeLL. I would say he is right of the center.

Senator DEConciIni. Right of the center.

Mr. BELL. Yes, and he would be—I do not know just where he is
right of center, but he is definitely right of center. Any conserva-
tive, I would view myself as being right of center. {%ut people
always say, “How do you classify yourself?” I say I am a moderate
to conservative. I keep to the right.

Senator DECoNcINI. And that is where you would classify him?

Mr. BeLL. No, he is more to the right than I am.

Senator DECoNcCINI. More to the right than you are.

Mr. BELL. You see, I agree with White about the privacy opinion.
That would make me a little different from Judge Bork.

Senator DEConcINI. You know, I value your analysis of Judge
Bork. The fact that he has been a law professor, written a lot, and
made many speeches—that has been his avocation, his profession.
And I can understand it being provocative.

Mr. Berr. If he would adopt the idea that liberty is an evolving
concept under the 14th amendment, he and I would probably be
the same. But I have adopted that. That does not mean I would not
take a conservative approach to that.

Senator DEConcINI. I understand, and I think that is an impor-
tant point. One of the areas that troubled me is that a person of
Bork’s character and competence and professionalism, could take
the intellectual approach he has taken over some 20 years plus.
Yet when he looks at privacy, he told the chairman of the commit-
tee that he would have to uphold that Connecticut statute if it was
before him again. Here is a man that has extended himself with
great effort to intellectualize why one case should fall into this
area and what the framers had intended, and yet he could not
come up with some right of privacy, whether it is under the liberty
phrase, in the 14th amendment due process clause or what have
you.

Does that trouble you at all, where he has been able to intellec-
tualize an answer to most other things one way or the other?

Mr. BELL. Well, Stewart takes his position.

Senator DEConcINIL. Well, I am not asking about Stewart. I am
talking about Judge Bork. I am trying to figure who this guy is,
really. And I can compare him to Stevens on one issue or another.
But I am trying to figure out if there is anything wrong with the
fact that he has not been able to intellectually find within the Con-
stitution—and not the ninth amendment, because as the Chairman
pointed out, Judge Bork does dismiss that—a right of privacy. Why
do you think he would have trouble doing that? Do you have any
observation?

Mr. BerL. Well, I am not certain he has adopted the idea that
any of the rights that we have outside the Constitution can be pro-
tected by the federal government under the 14th amendment. I am
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not certain he has come to that position. You would have to ask
him that himself.

Senator DEConcin. We did.

Mr. BELL. Until you come to that position, you would take the
same position Justice Black and Justice Stewart took in the Con-
necticut case, which is we cannot find it in the Constitution. That
is all Judge Bork is saying: We cannot find it in the Constitution.

I think a lot of constitutional scholars would agree with that ap-
proach to it. They say that the approach I have, Justice White had,
is loose-ended. I mean, how do you control it? What will be the
next thing that falls under the concept of liberty? Well, that is why
we use these phrases like “deeply rooted in our traditions,” “funda-
nl]lental in our thinking,” “part of a civilized society,” those sort of
things.

So in the end, you are left with the judges and what they think.
You know, they are educated people who understand history and
understand the desires of the people and what people have always
wanted to get out of the government, what they aspire to. Those
are the sort of things that these judges—that is why we have to
have smart people on the Supreme Court. They are not supposed to
make laws, but in a sense they do, although they do not do it, 1
think, intentionally, because they are construing the Constitution.

Senator DEConcini. Thank you, Judge Bell. Thank you, Mr.
Chairman.

The CHAIRMAN. Senator Simpson.

Senator SimMpsoN. Judge Bell, General Bell, it is a great pleasure
to see you, sir. You are one of the first gentlemen I met in my time
here when I came to this town, among the first cadre who paid me
a visit, you will recall, when I was in the dungeon chambers in the
Russell Office Building; like the sewers in ‘‘Les Miserables.”

I have moved out of there now. I am not in that location any
more. God knows who is. It was 6 months of habitation there. I re-
member it distinctly.

One of the things that you said is very true. When we go back to
the floor to vote, our colleagues will come up to us and say, “How
is it going?” And if they are just reading about it or seeing it, they
are distressed. They say, “Has he got a chance?” I would say, “I do
not know. I think he has got a good chance, but it will not happen
until we get here and the other 86 get to play.”

It is just 14 of us players now and doing, I think, a very credible
job. I hope so. The Chairman is, the Democrats and Republicans
alike. We have 86 other players in this game, and the sooner they
get in the better because that is where it will be decided.

So I thank you for the courtesies you have extended to me, and
you have said that you have not seen one probably as politicized as
this. I surely have not, and I do not know if we ever will again. I
think we have seen the last of this kind of hearing because people
will simply clam up. They will not answer the questions, and they
will have every right to do that.

So thank you for bringing your uncommon degree of common
sense to our deliberations. That is what made you such a remarka-
ble official of the Carter administration.

Now, almost all morning we have been talking about the right of
privacy in some way, which has been interesting to me. Maybe 1
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am naive. T listen to us speak about the right of privacy with
regard to Roe v. Wade, Griswold v. Connecticut, these kinds of
cases, theory, dissents, majorities. And then I come across a fasci-
nating article. Maybe this does not mean anything to anyone. I
bounced it off the heads the other day when I talked about how
they had gone to find what videotapes were rented by Ollie
North—you know, interesting.

Now, we have an article called the “Bork Tapes” from some
outfit called the “City Paper.” It is free and it certainly should be.
It is certainly free to write these kind of articles and publish it.

But let me tell you: It seems more real than anything I know
about the right to privacy after practicing law for 18 years. Maybe
it is fun to check the video rentals of Ollie North and Judge Bork.
Will it be as much fun to check them of Robert Woodward or
Colman McCarthy?

Now, you can laugh and you can chuckle, and you can go “Ho,
ho,” but let me tell you, this is fascinating. You remember how the
people of America responded when we had the copyright law and
you could not dub something in your home. And they said, “We do
not like that. We have the right to do anything we wish with video
equipment and tapes in our home, and that is the right of privacy.”
You said it beautifully: The right to be let alone.

Well, to me, if you want to read that, I did not want to mention
it or trot it out because I did not want to give it relevance, but it
deserves all the ridicule you can give it.

The CHAIRMAN. If the Senator will yield on the Chairman’s time?

Senator SIMPSON. Yes.

The Caalrman. I want to join you and concur fully with what
you are saying here. Quite frankly, I think it is reprehensible, and
it is an embarrassment. I mean, absolutely embarrassing that a Su-
preme Court nominee would have someone going down and looking
at what videos he or she rented.

I think it is an embarrassment, and I am glad you called it to
our attention, and I concur fully with your sense of disgust and
outrage on what was done.

Senator Stmpson. Well, Mr. Chairman, I thank you. As I say, it is
something that is easy to pooh-pooh. It is, when it is against a
public figure, but none of us would like it. Not one of us. And [ do
not have a collection. I do not have a dungeon full of X’ers or tri-
ples. I really do not. But I tell you, it is an arrogant, smart-aleck,
super sarcastic, puerile and smug and pathetic article. And I guess
a real statement is it says, “The only real way to figure out what
someone is like is to examine what that someone likes. Take a hard
look at the tools of leisure he uses to chip away life’s rough edges.”

And “If you were a nosy Washington reporter and a little bird
offered to slip you a copy of the complete list of VHS tapes rented
from a D.C. video store by a prominent citizen being considered for
a gig doing vocals with the Supremes, would you scream first
amendment, Ollie, Ollie, Oxen Free, and start doing your news
hawk dance, succumbing utterly to the febrile desire for sensation-
alist scab-pickin’? Well, 1t is dirty work, but somebody has to do it,
says this cat.”

Then he says, “Despite what all you pervs were hoping, there is
not an X in the bunch and hardly an R.”
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Now, that is really something. To me, that has more to do with
the right of privacy in the United States of America than all the
Griswolds and all the Roe v. Wades that will ever be scribbled. I
hope that my chums at the ACLU might look into that one, and
Jerry and Mort and some of the crew. I will join you on that if you
hﬁwe any senge that that is kind of offensive, I would like to review
that.

Well, enough of that. I have been wanting to say that. All you
can get accused of there is, well, what does that have to do with
this? It has a lot to do with this because it is real and it is today
and it is offensive.

Well, I did not even let you answer a question, and I really do
not have one. But I had that stuff heavy on me. Thank you for
coming.

Mr. BELL. I would like to comment on that.

Senator SimpsoN. I would like your comment.

Mr. BELL. We have been dwelling on law professors. The first dis-
covery of the right of privacy was by a law professor whose name, 1
think, was Warren and somebody else, It was two people who wrote
the Law Review article years ago. The first State in the Union to
have a Supreme Court to adopt a right of privacy was the State of
Georgia, and the name of the case was Pasovich v. New England
Life Insurance Company. It was around the turn of the century.

There, someone had taken someone’s picture and run it in an ad-
vertisement, and the person had not consented to it. That person
brought a suit against the insurance company for invading his pri-
vacy, a tort. The court upheld it. That is the way it started.

This sort of thing here that you have just alluded to, going and
copying the inventory of tapes, people drawing out tapes in a store,
probably is not actionable now because of the Sullivan v. New York
Times, if it involves a public figure.

Senator Simpson. Right.

Mr. BELL. A private person could bring suit for invasion of priva-
¢y. Those sort of things, though, would fall under what I call the
right to be let alone, which might be a first cousin of a right to
privacy.

Senator SimpsoN. Thank you.

The CHAIRMAN. Senator Leahy.

Senator LEany. Thank you very much. Mr. Chairman, I join with
both you and Senator Simpson in denouncing this type of thing. It
is nobody’s business what Oliver North or Robert Bork or Griffin
Bell or Pat Leahy watch on television or read or think about when
they are home. I am concerned because in an era of interactive tel-
evision cables, the growth of computer checking and check-out
counters, of security systems and telephones, all lodged together in
computers, it would be relatively easy at some point to give a pro-
file of a person and tell what they buy in the store, what kind of
food they like, what sort of television programs they watch, who
are some of the people they telephone. And if they are in a place
with a computer security system, you could even tell whether they
came home late at night or did not even come home at all. T think
that is wrong. I think that really is Big Brother, and I think it is
something that we have to guard against.
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I think that that is something that is not a conservative or a lib-
eral or moderate issue. It is an issue that goes to the deepest yearn-
ings of all Americans that we are here and we cherish our freedom
and we want our freedom. We want to be left alone.

We have almost caricatures of that of Vermonters welcoming
that privacy, but they welcome that in Georgia, I am sure, or Wyo-
ming or Delaware. Those are the things that we have got to guard
against.

I do not think that if we are going to look for people for public
figures that they deserve that kind of scrutiny. They really do not.
They deserve questions to be asked thoroughly and fully about
their views about the jeb that they are going to go into, the public
office that they are going to go into. That is really what is happen-
ing in this committee. I think there has been a thorough, extensive,
intensive review, but I do not share the views of some that some-
how we have now altered for all times who can even be picked to
be a Supreme Court Justice.

The fact is we may have changed or enlarged the kind of scruti-
ny we use, but we should be doing that. For public office, it is le-
gitimate scrutiny. Senator Hatch has said that there has been a
great deal of lobbying here. Well, of course, there has-—on both
sides. In my 13 years in the Senate, I have never received so much
mail and so many phone calls on any subject as I have on this one,
and they have been heavily lobbied. I mean, we now weigh the pre-
printed postcards. Well, 49 pounds for, 110 pounds against; then
the next day it is 110 pounds for, 49 against.

They even ran a cartoon in one of our local papers saying that I
would not have to buy any firewood in Vermont this year; I would
have plenty to burn and keep going for the rest of the winter. The
only thing they are wrong in is I have got enough the go for the
next three winters, no matter how cold it gets in Vermont.

But I would note this: Those lobbying efforts have gone beyond
the pale with some on both sides. There were a lot of people geared
up long before this thing even started to tell us either of what a
danger or what a blessing Judge Bork was. I can speak for myself
and I think for a lot of other Senators. We are not going to make
up our mind based on what the lobbying groups tell us, We are
going to make up our mind based on what we hear here.

That is why we have listened so carefully to people both for and
against Judge Bork here. But I find very distasteful some of the
tactics 1 have seen in lobbying, and 1 would assure the Senator
from Utah that those tactics have not all been all used against
Judge Bork. Some of the very distasteful ones have been used for
him, and I do not associate Judge Bork with that at all. I think
that he is way above that sort of thing.

Let me just ask you one question, Judge Bell. During the time
when you were Attorney General, was Judge Bork on any one of
your short lists for recommendation to any position, judicial or ex-
ecutive?

Mr. BerL. No. I never had a short list. You mean for the Su-
preme Court?

Senator LEany. Well, either the Supreme Court or any judgeship
or any other position, say even in the Department of Justice?
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Mr. BeLL. I did not have a list of Supreme Court Justice possible
nominees except in my head. The reason I did not——

Senator LEany. Was he on that list?

Mr. BeLL. President Ford had a list, and it was over in the de-
partment. A lot of people seemed to know about it. I did not think
that was a good thinﬁ.

Now, insofar as I know, he never came up on any of the Circuit
Court Commission lists. I never saw his name. But having said
that, I have never heard that he applied for circuit judgeship.

I was having dinner with him when we were working on this
case here in Washington when he told me that he had been asked
if he was interested in going on the court of appeals for the District
of Columbia. And later on he told me he decided to go on the court
of appeals. You know, he had been teaching or in the government
most of his life, and I was frankly somewhat surprised he went on
the court at the time because he was doing well in the law practice.
But he wanted to do it, and that is what he did.

I never saw his name on any list that I had.

Senator LEanY. Judge, when you testified in favor of Chief Jus-
tice Rehnquist, you said that the 1984 presidential election mandat-
ed his confirmation, and you said that the results of the 1984 elec-
tion mandated Judge Bork's nomination.

Do you see the results of the 1986 election, which changed the
control of the Senate, having any influence whatsoever?

Mr. BELL. Yes, I do. It had to give you a heavy responsibility in
the confirmation process, but it cannot change the fact that the
President, one that carried 49 states, is entitled to do the nomina-
tion.

Senator LEany. I understand, but could it also speak to the fact
that the American psople realize that the Senate is an equal part-
ner in the confirmation process through the advise and consent
clause?

Mr. BELL. No, I do not agree with that constitutionally. I do not
think the Senate is an equal partner.

Senator LEany. You do not?

Mr. BeLL. No.

Senator LEAHY. S0 we should just rubber stamp?

Mr. BeLL. No. Oh, no. I do not think you are a partner at all. I
think you have a separate responsibility to look at the nominee
and either confirm or not confirm. But you are not a partner in the
nominating process that the President would have to check with
you. Sometimes people seem to think that the President ought to
check out what he is going to do with the Congress before he does
anything.

We do that in foreign intelligence, as you know, oftentimes, or
foreign relations generally. But I do not think that works in the
nominating process.

The CHAIRMAN. Your time is up, Senator.

Senator LEany. Thank you.

The CHAIRMAN. The Senator from Pennsylvania.

Senator SpecTER. Thank you, Mr. Chairman.

Judge Bell, I would like to discuss with you for a few moments
the subject of Judge Bork's testimony on saying that he would
apply settled principles although he disagreed with them philo-
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sophically. It came up specifically in the context of Justice Holmes’
clear and present danger test. We had gone through an analysis of
the case, and it turned on the decision in Brandenburg v. Ohio.
Judge Bork said that even though he maintained his philosophical
disagreement, that he would apply the settled principle.

Do you think that it is realistic to apply a doctrine where a judge
disagrees with the underlying philosophy?

Mr. BELL. Well, yes, I think it is practical, if you want to know
that. I think judges do that fairly often. They vote to do something
that they do not agree with, but they think the law requires it.
And I will give you an example.

When I was on the Fifth Circuit Court of Appeals, the FB] found
out that a group in Tallahassee, Florida, had decided to come to
Jacksonville to obstruct justice. They were going to invade the
courtroom to put, as they said, “the judges in fear.” They did. And
we were prepared. We had people there to keep order, and we went
on with the hearing after some disturbance.

But at that time, the Justice Department wanted to prosecute
these people for obstructing justice. They came to see me, and I
said, “You should not do that. They did not obstruct justice,
number one, and number two, that is a form of speech that they
were engaged in, plus action, in this very close case, and 1 would
not do that.”

Now, I would have liked to have sent them all to the penitentia-
ry if I could, but under the system you cannot do that. And I think
that a lot of times judges rule on things that they are—and they
stick with precedents that they do not agree with.

Senator SrECTER. Judge Bell, it came into pretty sharp focus on
the follow-up question, which I had intended te include in the first
question, but I was interested in your view just on the abstract
principle.

I then asked Judge Bork about the follow-up case of Hess v. Indi-
ana, and without getting tco deeply involved in the specific facts of
the case, I said, “Well, then, we can expect you to apply the settled
law clear and present danger, as expressed in Brandenburg and
Hess,” And Judge Bork said, “No, I do not go for the Hess case.”

1 said, “Well, why not?”’ He said, “Well, the Hess case is an ob-
scenity case.” In that case, the man in the street in the college
demonstration, expletive deleted, said, “We are going to keep the
things free.”

The concern that I have is here you have Judge Bork saying that
he disagrees with the clear and present danger test. You have him
saying that he does not like Brandenburg but he will apply it philo-
sophically.

The very next case that comes along is Hess v. Indiana, just 4
years later. This is a case where Judge Bork has written that it is a
clear and present danger case; this is a case where the Supreme
Court analyzes the freedom of speech rule in terms of clear and
present danger, and not in an obscenity case, There is a three-man
concurrence also on the clear and present danger issue. But the
very next case that comes up, Judge Bork disagrees with its being
a clear and present danger issue but moves over to an obscenity
issue and does not commit to follow it.



2824

That is a considerable concern that I have, given the fact that
these cases are all different on the facts, and where you have him
having expressed himself in such very forceful language against
the Holmes clear and present danger test. And he says he will
accept it as settled law, but the very next case that comes up, he
does not see it as a clear and present danger case. He sees it as an
obscenity case.

That gives me considerable pause, and I would like your observa-
tion on that.

Mr. BerL. Well, I am not familiar with the Hess case, but that
would bother me if somebody said they would do something and
then they immediately figure a way to get around it.

Senator SpeCTER. That is the concern I have, precisely stated.

Mr. BeLL. I do not think you could make an obscenity case out of
the facts as you stated them. I mean, I do not think that could be
seriously argued that that was an obscenity case. It is a speech
case,

Senator SpecTeR. Well, the Supreme Court said it was a speech
case, and Judge Bork had in some prior writings. That is why 1
have a trouble as to the next case that comes along on applying the
constitutional principle, if there is a deep seated philoewphicaf dis-
agreement.

Mr. BeLL. ] thought he had said that he now would follow the
Brandenburg case.

Senator SPECTER. He did but then he distinguished the Hess case
as an obscenity case.

Is my time up, Mr. Chairman?

The CHAIRMAN. Yeg, it is.

Senator SpecTER. Thank you very much, Judge Bell.

The CHAIRMAN. Senator Humphrey.

Senator HEFLIN. What about me?

The CuairMaN. I am sorry. I beg your pardon. Senator Heflin. I
am sorry.

Mr. BeLL. It is hard to see Senator Heflin.

The CHAIRMAN. I never have any trouble seeing Senator Heflin.
A man of his keen intellect is hard to not see.

Senator HEFLIN. Intellect has not got anything to do with size.
[Laughter.]

Judge Bell, we are delighted to see you.

The CuairMaN. Would you mind taking off your sheath there.

Senator HEFLIN. They can hear me back in Alabama without it.

We are delighted to see you. I believe last time you were up here
on some confirmation they got on you a little bit. I had to defend
you some,

Mr. BeLL. You did, yes.

Senator HerFLIN. I do not remember exactly what it was.

Mr. BeLL. I was worried about coming up here today, to tell you
the truth. I was hoping to have some defenders.

Senator HEFLIN. They are pretty nice to you.

I think sometimes people do not realize your service to this coun-
try as a member of the United States Court of Appeals for the
Fifth Circuit during the days where you had some right troubled
times. I believe you said that you were one time the superintendent
of schools for the State of Mississippi. What was that statement?
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Mr. BELL. I had 32 school districts when I was administering the
school system in a segregation case. The people in Mississippi
called me the school superintendent of Mississippi. I was not call-
ing myself that.

genator HerLin. Well, you know, you say you are now a moder-
ate conservative. You were one of them wild-eyed liberals back
then. In fact, as I remember, you were on the list for the barbed
wire treatment, were you not?

Mr. BeLL. Yes, I always wished my mother and father had been
living when I was in the confirmation process for Attorney General
where I was made out to be an ultra conservative. They went to
their graves thinking I was an ultra liberal of some sort.

Senator HEFLIN. You sort of changed it a little bit. You said mod-
erate conservative. They tell me you have become a lot more con-
servative since you became rich. [Laughter.]

In fact, I keep hearing if you could make another 10 million that
you may be a Republican before it is over. [Laughter.]

Mr. BELL. I do not know about that.

Senator HErFLIN. We are delighted to see you. I tell you, this con-
firmation process has been an interesting one. That 15 percent on
the right and the 15 percent on the left I believe has got a little
crowded. We have had a great deal of phone calls and letters, as
well as people seeing us on this matter.

Mr. BELL. They have got more than 15 percent of the noise-
making ca]I:_?:ity.

Senator HEFLIN. Well, I think that is probably correct.

You said f\lrou do not think that Judge Bork would attempt to
turn back the clock on any of the progress that has been made
through decisions of the U.S. Supreme Court in race relations in
the Scuth. This, of course, is a concern to me. We certainly do not
want to have to go back and relive some of the strife that cccurred
in some of the days of anxiety that we went through. I think that I
am fair in stating that conservatives, liberals, Republicans, Demo-
crats—nobody wants te go back into that.

Why are you convinced that he would not, in effect, change any
of the decisions? I am interested in your opinion on that.

Mr. BeLL. Based on my knowing him, I consider him to be a very
sensitive person to other people and to history. And it would take
almost a barbaric person to come out and say and even try and
turn back the clock on civil rights.

If I thought he was going to turn the clock back on civil rights, 1
would not support him, I will tell you that. I have spent a lot of
years of my life in that field of endeavor, and we do have things in
pretty good shape now. There are still problems, of course, and
there always will be in a country like ours where we have a lot of
diverse people.

But I have never heard him say anything that would indicate to
me or see anything he has written that he would do anything
against civil rights. Therefore, I do not expect that he would.

1 would be shocked if he did anything except vindicate civil
rights of people. On race now, you are talking about race. I am
talking about race. Now, when we get over to the civil rights of
women, that is a little different. I think that he would apply the
14th amendment, the equal protection clause to women, as would I.
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The 19th amendment changed our history. As T said earlier today,
the whole attitude in the free world toward women changed. I
would expect that his attitude would be fine on women.

Now, I have not listened to the whole hearing, and I understand
they got some debate started over how he would apply the equal
protection standard as to women, which we will have to address
separately. I understand he has the same view that Justice Stevens
has. Unless there is a reasonable basis for denying the equal pro-
tection, you could not deny. But in race, you could not deny it at
all. There would not be any way that anyone could think of to
make any exception based on race.

He said that on women he thought maybe a distinction based on
combat, military combat, would be a valid distinction and I think
restrooms. That is all T read he said, but I did not hear his testimo-

ny.

1 am satisfied, and I told Mayor Young, that he would not do
anything against the rights of blacks. Now, you have not asked me,
but he has been into the busing question and the affirmative action
question. As you know, those are not constitutional rights. They
are remedies that were fashioned to relieve and overcome the prod-
uct of discrimination. Bussing has not worked out well. Most judges
thought that it would not work out well, but they have tried. They
were trying to do something to integrate the schools. The other
thing, affirmative action was—we got that for the same reason, and
it runs to women as well as to blacks. That will be in use so long—
until we are in balance, until we get where everyone has their
rights, the discrimination has been eradicated.

So those things are important, but I would strongly imagine that
if he was faced with fashioning a remedy, say the Alabama case
where the State patrol was ordered to hire a certain number of
black troopers, some percentage—the Supreme Court upheld that—
I do not know how he would rule on that, but, certainly, I would
not have any trouble with that.

The thing we have to keep in mind, though, is that this affirma-
tive action, and bussing, all those things do finally come to an end.
They are remedies. Remedies.

The CHAIRMAN. The Senator from New Hampshire.

Senator HumpHREY. Thank you, Mr. Chairman.

Judge Bell, just to review your credentials, you are a Democrat
still.

Mr. BeLL, Still?

Senator HUMPHREY. Are you not?

Mr. BELL. I do not have any plans to change.

Senator HUMPHREY. You served as a district court judge, or was
it circuit court of appeals judge?

Mr. BEiL. I may be put out. That is the only problem I am
having.

Senator HumpHREY. At which level of the federal judiciary did
you serve as judge?

Mr. BELL. Court of appeals.

Senator HumpHREY. Court of appeals.

Mr. BeLr. What was then the fifth circuit. It is now fifth and
eleventh circuits. What now is one big circuit.
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Senator HuMPHREY. Second highest level in the judiciary. And
you served for 15 years, no——

Mr. BeLL. Fourteen and a half. .

Senator HumpPHREY [continuing]. Smali chunk of a person’s life.
And you served during some very turbulent years. As we heard
from Senator Heflin, you were referred to by some people in Mis-
sissippi, at least, as the school superintendent for the State of Mis-
sissippi, even though in fact you were a federal judge.

So 1t sounds as though—although I do not know the details—it
sounds as though you certainly did not spare the judicial rod in the
discharge of your responsibilities to uphold tne equal rights of citi-
zens.

While you were Attorney General, Mr. Bell, the top man in the
United States Justice Department, how many judges would you
séay—this of course was in the administration of] President Jimmy

arter.

How many judges would you say your Department recommended
that the President nominate to the bench?

Mr. BELL. Well, we recommended over 2(4).

Senator HuMPHREY. Over 200.

Mr. BeLL. I think it was, as best as I can remember, 222, 224, We
recommended more than that, but the President did not appoint
every one we recommended. I think two or three times he appoint-
ed someone else, but generally he did.

Senator HumMpPHREY. Almost all the time the President followed
your recommendations.

Well, in the examination of possible nominees to the federal
bench, was your evaluation of their civil-rights credentials cursory?
Was it substantial? Did you give it a great deal of scrutiny?

I-gow much importance did you give to that in the screening proc-
ess?

Mr. BELL. I gave a great deal. I put in a new system where I had
the National Bar Association, which is mainly black lawyers—I let
them in the process just like the American Bar Association, and
asked them to give their opinion on each candidate, as to whether
they thought they were biased. And that was a help. So we paid a
lot 0{1 attention to that. We did not want any biased judges on the
bench.

Senator HUMPHREY. Yes. So you gave it a great deal of weight in
the process?

Mr. BeLL. Oh, yes, and one of the things the American Bar was
supposed to look at, but the black bar actually was closer to the
situation.

Senator HuMrHREY. Have you any less confidence in the ability,
and likelihood of Robert Bork to uphold equal rights for all citizens
when he is confirmed, than you had in the nominees which you
recommended to the President?

Mr. BeLL. I do not, and 1 have not heard anyone say that he
would be biased.

Senzator HuMPHREY. Well, it has been implied.

Mr. Bewr. I have not seen any of the reports——

Senator HumpHREY. Take my word for it. You can take our word
for it. In fact it has been more than implied, and I am going to get
to that in just a minute.
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Mr. BeLL. I have not seen an FBI file, for example. I read every
FBI file on the judges that were processed when I was Attorney
General. T have not read his FBI file, but I do not know of any
reason to believe—I do not have a reason to believe he is biased.

Senator HuMpPHREY. Well, one U.S. Senator said, in this room—
and it is too bad the Senators do not have to take the oath as do
witnesses—but one U.S. Senator said on this subject that, “In
Robert Bork’s America, black citizens would have to sit at segregat-
ed lunch counters.”

Now that is the kind of rhetoric, not only from these special-in-
terest groups, but from Senators of the United States, which I
think is reprehensible,

Mr. BELL. I am not trying to defend the Senator that said that,
but at the time of the public-accommeodations law, I think Judge
Bork said that he was opposed to the public-accommodations law,
so | assume that is what the Senator had reference to.

Senator HumpHrey. Well, do you think that was a responsible
charge to make, that blacks would have to sit in segregated lunch
counters?

Mr. BeELL. Well, I do not think that would be so now. I do not
think that Judge Bork even believes that now, but at that time, a
lot of people in this country—as I said earlier, a lot of lawyers
thought that the law was unconstitutional. There had never been a
case where we had found that just buying a bottle of vanilla flavor-
ing in interstate commerce was enough to put a whole restaurant
under interstate commerce.

But the commerce clause was what the public-accommodations
law was based on, not the equal protection clause or the 14th
amendment, and a lot of people had doubt about it at the time, but
the Supreme Court upheld it and that was the end of that.

Senator HUMPHREY. I am simply trying to make the point that in
fact the charge of racism has been raised in almost explicit terms,
even in this room. We heard that statement from a Senator saying
blacks would have to sit at segregated lunch counters.

The same Senator said that rogue police would be breaking down
our doors in the middle of the night.

Mr. BELL. Well, I tell you, I am going to leave that sort of rheto-
ric to be settled amongst the Senate.

Senator HuMpHREY. I was hoping I could get you——

Mr. BELL. Keep out of it myself. I learned long ago not to get in
somebody else's fight.

Senator HuMPHREY. Well, you do not mind my extending an invi-
tation, do you? [Laughter.]

Well, let’s talk about some of these advertisements by these spe-
cial-interest groups.

The CHAIRMAN. Senator, your time is up, but since you did not
take time in the first round, take a little more, but please try
to——

Senator HumpHREY. Thank you. That pleases me very much.
Thank you. But I will not be greedy about it.

Another impression that has been created is that Judge Bork
would put a federal television camera in everyone’s bedroom.

I tell you, the kinds of charges and innuendo, and lies, as Attor-
ney General William French Smith branded them—accurately—
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that have been raised in connection with this hearing, are certain-
ly the worst I have seen and hope ever to see in my entire life. I
think it ig disgraceful.

You know, it is reaily odd, and, in a way, very revealing, is that
notwithstanding the fact that nearly a third of the Supreme
Court’s calendar, docket, is comprised of criminal law cases, we
have hardly had a peep on that subject in this room.

It has all been racism, sexism, extremism, turning back the
clock-tsm—all of this rubbish.

Mr. BeLL. Don't you think that is because most people are now in
agreement that—on law and order questions, that we do need to
have law and order in our country?

Senator HuMrHREY. But noneﬁ;eless, in filling a Supreme Court
vacancy, it is important that we have a nominee who will take a
reasonable approach in dealing with criminal law cases, such that
not only are the legitimate rights of the accused—by the time they
get to the court they are criminals I guess—not only would it pro-
tect the legitimate right of criminals in the process, but also, that
judges insure that they sustain enough balance so that the rights
of innocent citizens to the security of their persons and their prop-
erty are upheld as well.

Are you at all concerned on this score?

Mr. BeLL. Well—

Senator HumpeREY. Do you think courts have gone too far in
protecting criminals?

Mr. BELL. What is that?

Senator HuMpHREY. Do you think courts have gone too far in
protecting criminals, in the sense that they have reduced the legiti-
mate protection which innocent citizens are entitled to?

Mr. BELL. Well, I am not in favor of overruling Miranda.

Senator HUMPHREY. I did not ask that.

Mr. BeLL. No. But I do favor the change that has been made in
the exclusionary rule, where they came out with the good-faith ex-
ception. I think that was a step in the right direction.

Senator HUMPHREY. Yes.

Mr. BeLL. I think before that, a lot of criminals were getting off
on technicalities, and that was upsetting the American people no
end.

Senator HuMPHREY. And they are still upset about it.

Mr. BeLL. I would like to say about the general gquestion that you
are on: I helieve that the four Justices that the people keep saying
that Justice Bork would join, and turn back the clock, I think they
are in need of counsel. They need somebody to represent them.
And I think that they are talking about Justice White, and Justice
(O’Connor. 1 imagine they wonder every day what clock are they
getting ready to turn back? They never turn back a clock.

Scalia and the Chief Justice, 1 guess they are classified as full
conservatives, but it is amazing that these four people are supposed
to vote as a block, and we have got another person we are getting
ready to send over there to join this bleck.

Now that is not the way courts operate. Every judge is a law
unto himself in a way. 1 mean, they do not want anybody to tell
them how to vote, and you just do not get in blocks, and you get
very cffended is somebody comes around and lobbies you even.
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So I think that that is something that seems to be overlooked in
the hearing, that these four judges are not getting anybody to
defend them, so I would like to say a word on their behalf.

Senator HuMPHREY. Thank you very much.

The CHAIRMAN. Your time is up, Senator. Senator, I want to give
you a chance to clarify the record.

I am sure you did not mean what you said when you said that
they are “criminals by the time they get to the court.” You meant
by the time they get to the Supreme Court, right?

Senator HuMPHREY. I was not talking about the judges.

The CHAIRMAN. No, no. You were talking about the accused.

Senator HuMmpHREY. I was talking about——

[Laughter.]

The CHAmMAN. No, no. I am being very serious, because a
number of us, when you said the “accused are criminals by the
time they get to the court.”

Senator HumpHREY. Yes. I understand that decisions can be over-
turned at the Supreme Court. Therefore, the last word has not
been heard.

The CHAIRMAN. All right.

Mr. BeLL. I would like to say that that colloquy is lost on me.

The CHAIRMAN. It is lost on me, also. I am sorry. Let the record
stand as it was stated.

Judge, thank you very much for being here. We truly appreciate
it.

Senator THURMOND. Thank you very much, Judge, for appearing.

The CHAIRMAN. Now let me tell my colleagues on the committee
the plans of the commitiee. We are going to take one more witness
before lunch.

Professor Philip Kurland. If you will come forward, Professor,
while I indicate what the rest of the day will be.

We have three more panels, all testifying on behalf of Judge
Bork, panels made up of five, six, and three people, respectively,
and one individual who will be testifying against Judge Bork this
afternoon.

I would like my colleagues to consider whether or not we would
be willing to run right through lunch, but that is up to them, to
make that judgment. We will think about that.

If not, we will take a break immediately after Professor Kurland
testifies, but I would like to finish this list today.

And also suggest to my colleagues, we are going to have to con-
sider—it is obvious to me we are not going to be able to get to a
mark-up by Thursday, as we had hoped.

I would like them to begin to consider whether or not next Tues-
day or the following Thursday is best suited for that purpose. We
will make no decision at this moment. Not Friday, I can assure you
that. It will either be next Tuesday or next Thursday, and we can
discuss that later.

Let me swear you in, Professor.

Do you swear the testimony you are about to give is the truth,
the whole truth, and nothing but the truth, so help you God?

Mr. Kurranb. I do.
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The CHAIRMAN. Thank you and welcome. Qur witness is Philip B.
Kurland, the William R. Kenan Distinguished Service Professor at
the University of Chicago.

It is a pleasure to welcome such a very distinguished scholar and
witness, among the leading constitutional scholars of our time, to
testify before this Committee today.

Professor, do you have an opening statement?

Mr. KurLanp. I do.

The CunairMaN. Would you please proceed.

Mr. KurLAND. And I have submitted it to the committee.

The CHAIRMAN. It will be entered in the record in its entirety,
and to the degree to which you can summarize, it would be appreci-
ated.

Mr. KUrLAND. I want to say I have known Robert Bork for many
years. | have worked with him. Some of his closest friends have
been some of my closest friends.

Had I been called here as a character witness, I should gladly
tell you of his impeccable character. That is not my role.

I am here today to tell you why I think his appointment to the
Supreme Court would not be good for the Court, for the nation, or
for the Constitution.

Because so much nonsense has been spoken and published sug-
gesting a rubber-stamp function for the Senate, provided only that
a nominee has demonstrated legal talents and an absence of crimi-
nal convictions, I would offer you a quotation from Senator Strom
Thurmond at the Fortas hearings, where he described, appropriate-
ly, the role to be performed here.

He said, and I am quoting: “To contend that we must merely sat-
isfy ourselves that Justice Fortas is a good lawyer, and a man of
good character, is to hold a very narrow view of the role of the
Senate, a view which neither the Constitution itself, nor history
and precedent have prescribed.”

“It is my opinion, further, that if the Senate will turn down this
nomination, we will thus indicate to the President, and future
Presidents, that we recognize our responsibility as Senators. After
all, this is a dual responsibility. The President merely picks, or se-
lects, or chooses the individual for a position of this kind, and the
Senate has the responsibility of probing into and determining
whether or not he is a properly qualified person to fill the particu-
lar position under consideration at the time.”

Senator THURMOND. That is a pretty sound statement, isn’t it?

Mr. KURLAND. I agree with it wholeheartedly, Senator.

Second, I would just like to suggest, as concisely as 1 can, some of
the reasons why I think you should deny your consent to the nomi-
nation pending before you.

Fir-+, at least since his most recent return to Washington, Judge
Bork has purported to espouse the notion that constitutional deci-
sions not based solely on the text, and the so-called intent of the
authors, are invalid.

The fact is that original intent is not a jurisprudential theory,
but, like Nixon's “strict construction,” and Rcosevelt’s “back to the
Constitution,” it is merely a slogan to excuse replacing existing Su-
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preme Court judgments with those closer to the personal predilec-
tions of their expounders.

Indeed, I have it on the highest authority that history is an inad-
equate guide to the resolution of constitutional controversies before
the Court.

Let me quote the words of a constitutional scholar of some dis-
tinction, Professor Robert Bork, writing in 1968.

He said: “The text of the Constitution, as anyone experienced in
words might expect, is least precise where it is most important.
Like the Ten Commandments, the Constitution enshrines profound
values, but necessarily omits the minor premises required to apply
them. The First Amendment is a prime example.”

“To apply the Amendment,” he said, “a judge must bring to the
text dgrinciples, judgments, and intuitions not to be found in bare
words.”

He went on: “When we turn to the equal protection clause of the
14th amendment, we know the clause was meant to be important,
but the words tell the judge very little. History can be of consider-
able help, but it tells us much too little about the specific inten-
tions of the men who framed, adglglted and ratified the great
clauses. The record is incomplete. e men involved often had
vague, or even conflicting intentions, and no one foresaw, or could
have foreseen the disputes that changing social conditions, and out-
looks would bring before the Court.”

This view of the limited use of history, announced here by Judge
Bork, was shared by the famed jurists who bore the label of “judi-
cial restraint,” including the three leaders of the school—Holmes,
Erandkfurter, and perhaps the greatest of them all, Judge Learned

and.

My expectation that Judge Bork would find little barrier—it is
that Judge Bork would find little barrier in stare decisis to a wide-
spread judicial revision of erroneous decisions—derives from his
own statements, and writings.

Of course Judge Bork could not singlehandedly overturn the
large number of cases that his contemporary rhetoric threatens.

But Judge Bork would not be the first Reagan appointee. He
would be the fourth. It is true that Judge Bork once said before
this body, “A judge ought not to overturn prior decisions unless he
is absolutely clear that that prior decision was wrong, and perhaps
pernicious.”

Unfortunately, like Koko in “The Mikado,” Judge Bork has a
little list, or perheps not such a little list, of cases which he has
anathematizeg. “Nobody believes,” he told the Senate, ‘“‘the Consti-
tution allows, much less demands, the decision in Roe v. Wade or
in dozens of other cases in recent years.”

Certainly, that was hyperbole, but not less revealing for it. And
he did tell this body at one time that the cure for erroneous consti-
tutional judgments is to be had through the appointment process.

A quick currying of just some of his recent writings and speeches
revegls a long list of cases damned by Judge Bork as wanting sup-
port in the Constitution or its original context and, therefore, eligi-
ble for obliteration whenever five votes can be garnered on the Su-
preme Court. A sampling includes the reapportionment cases, the
privacy cases, Shelley v. Kraemer making racially restrictive cov-
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enants unenforceable, Kalzenbach v. Mggan suggesting a congres-
sional power to add to the rights protected by the 14th amendment,
Skinner v. Oklahoma invalidating a law providing for involuntary
gterilization of criminals, Engel v. Vitale banning prayer in public
schools, Aguilar v. Felton banning public financing of religious
schools, Bakke v. Board of Regents sustained affirmative action.
The list goes on and on.

In addition to these, I should say there is the principal thrust of
Attorney General Meese's original intent thesis, a thesis that
Judge Bork seems to have espoused, that the Bill of Rights is not
properly applicable to State actions. There would be an almost
wholesale license to the States to avoid the restraints of all of the
first eight amendments.

Third, not only does Judge Bork's judicial philosophy bode i1l for
past decisions in the Supreme Court, it also reveals an unwilling-
ness to recognize that the principal objective of the framers of our
Constitution 200 years ago was the preservation and advancement
of individual liberty. Liberty was, indeed, the watchword of the na-
tional convention and of the State ratifying conventions as well.

The Constitution did not create individual rights. The people
brought them to the convention with them and left the convention
with them, some enhanced by constitutional guarantees. The Bill of
Rights, in guaranteeing some more, made sure that none was ad-
versely affected.

Judge Bork, however, would now limit the rights of the individ-
ual to those Sﬁciﬁca]ly stated in the document, thereby rejecting
his claim to a textualist by ignoring the ninth amendment
which provides, and I quote, “the enumeration in the Constitution
of certain rights shall not be construed to deny or disparage others
retained by the people.”

Again, I have it on the highest authority that Judge Bork’s cur-
rent restricted view of the people's rights is wrong. Again, I quote
to you from Professor Robert Bork, who told us, “A desire for some
legitimate form of judicial activism is inherent in a tradition that
can be called Madisonian. We continue to believe that there are
some things no majority should be allowed to do to us, no matter
how democratically it may decide to do them. A Madisonian system
assumed that in wide areas of life a legislative majority is entitled
to rule for no better reason than that it is a majority. But it also
assumes that there are some aspects of life a majority should not
control, that coercion in such matters is tyranny, a violation of the
individual’s rights. Clearly, the definition of natural rights cannot
be left to either the majority or the minority. In the popular under-
standing upon which the Supreme Court’s power rests, it is precise-
ly the function of the Court to resolve the dilemma by giving con-
tent to the concept of natural rights in case-by-case interpretation
of the Constitution. This requires the Court to have and to demon-
strate the validity of a theory of natural rights.”

Professor Bork went on with encomia over Mr. Justice Gold-
berg’s rationale for Griswold v. Connecticut, the case for which he
can now find no excuse and which he now regards as anathema. I
am continuing the quote from Professor Bork. “Legitimate activism
requires, first of all, a warrant for the Court to move beyond the
range of substantive rights that can be derived from the traditional
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sour<es of constitutional law. The case for locating this warrant in
the long-ignored ninth amendment was persuasively made by Jus-
tice Arthur Goldberg. . . . This seems to mean that the Bill of
Rights is an incomplete, open-ended document, and that the work
of completion is, at least in major part, a task for the Supreme
Court. There is some historical evidence that this is substantially
what Madison intended.”

Bork’s current constitutional jurisprudence, however, is essen-
tially directed to a diminution of minority and individual rights.
Thus, in his recent Boyer Lecture before the American Enterprise
Institute, he sneered at the view that “individuals are entitled to
their moral beliefs,” because, he said, “the result of discounting
moral harm is the privatization of morality, which reguires the law
of the community to practice moral relativism.” For him constitu-
tional freedom belongs not to the individual but to the State.
Indeed, to quote him from the same source, “the major freedom of
our kind of society is the freedom to have a public morality.”

Once again, I would invoke the argument of Professor Bork in
refutation of the argument of Judge Bork. “Moral disapproval
alone,” he once wrote, “cannot be accepted as a sufficient rationale
for any coercion. If it were, there would be no limit to the reach of
the majority’s power, and that contradicts the basic postulate of
the Madisonian system.”

I submit that, as Judge Learned Hand once told us, the Constitu-
tion cannot survive unless sustained by the “spirit of liberty”
which gave it birth. I would close, then, by quoting Judge Learned
Hand’s notion of the spirit of liberty, a spirit which is totally
absent from Judge Bork’'s constitutional jurisprudence. Judge Hand
said, in 1944, in the midst of the war we were then waging against
the forces of darkness: “The spirit of liberty is the spirit which is
not too sure that it is right; the spirit of liberty”—I lost my place. I
may never get back to it.

The Cuarman. Take your time.

Mr. KurLanD {continuing]. “Is the spirit which seeks to under-
stand the minds of other men and women; the spirit of liberty is
the spirit which weighs their interests alongside its own without
bias; the spirit of liberty remembers that not even a sparrow falls
to earth unheeded; the spirit of liberty is the spirit of Him who,
near 2,000 years ago, taught mankind the lesson that it has never
learned, but has never quite forgotten, that there may be a king-
dom where the least shall be heard and considered side by side
with the greatest.”

Thank you, Mr. Chairman.

[Prepared statement follows:]
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TESTIMMY OF PHILIP B. KURLAND BEFORE THE ADICIARY
COMMITTEE OF THE UNITED STATES SEMATE AT HEARINGS
(N THE NOMINATION OF ROBERT HERCN BORK TD BE AN
ASSOCIATE JUSTICE OF THE SUPREME COURT OF
THE UNITED STATES ON 17 SEPTEMBER 1987
Mr. Chairmmon:

My nare is Philip B. Kurland. [ am the Willian R, Kenan Distinguished
Service Professor at The University of Chicogo. 1 have taught in ond
oround constitutional low since 1950, before which I served as Iow clerk
to Judge Jerame N. Frark and then to Justice Felix Frankfurter. For seven
vears, 1 served this Comittee s Chief Consultant to Senator Sam J. Ervin,
Jr. in his position gs Choirmmn of the Subconmittee on Separation of Powers,

I have known Robert Bork for may years. 1 have worked with him,

Same of his closest friends have been same of my closest friends. Hod 1
been called here as a charocter witness, I should gladly tell you of his
inpeccable charocter. That ié not my role. Iam here to tell you why I
think his cppointrent to the Suprere Caurt wauld ot be good for the

Court, for the notion, or for the Constitution.

88-3740 -89 - 5
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First, 1 would suggest that the function of this Committee is to
estimite, on the bases of his record, what a Supree Court nominee’s
Judicial philosophy is and then to decide whether on the basis of
that estimote the cadidote is right for the job. The respomsibility
for that decision is yours; it is an aeesome responsibility. In
exercising the odvise and consent power, you are agents neither for
an administrotion ror for @ porty. Yowrs is rother a fiduciary re-
q:msibiiity to the Aerican peaple and to the Comstitution which yeu
have swomn to uphold.

Because =0 mxch nonsense has been spoken and published suggesting
a rubber stamp function for the Senate provided only thot o naminee hos
demonstrated legol tolents and an dbsence of criminal corwvictions, 1
wauld offer you g quotation from the most ostute student of the Supreme
Court in modern times, written over fifty years ogo and so untcinted by
the partison debate that threotens to mire these hearings. In 1930,

Professor Felix Frakﬁrfer wrote:
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Sencte opposition to nominations for the
Spreme Bench is no novelty in Areriom
history. The Senate hos always octed upon
the constitutional requirement that the
President “shall appoint . . . judges of
the Suprame Court” but only "by and with the
advice and consent of the Senate.” Partici-
potion by the Senate in appointments to the
Court has been especiolly octive in regard
to filling the Chief Justiceship. . . . The
Associate Justices have similarly had to meet
the Sengte’s constitutiongl duty of approval.
Not o few nominations hove been actually re-
jected. ’

Seldam, indeed, have nominations for the
Court been opposed on the score of personal
disgulification. Fundmentally, the objections
have been political. They have concerned the
gereral outlook of nominees upon the public
issues that in different periods of the
Court’s history were likely to come before the
Court. By the very nature of its place in the
Arericon scheme of goverrment the Supreme Court
is in the strean of pblic affoirs, ond its
decisions thus hove entangled the Court in
political controversy. . . .
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tnless the President, the Senate, ad the
country are alert to the quolities thot Justices
of the Supreme Court ought to possess and in-
sist upon suitable gppointees, no mechanics will
sove us from the evils of narrow prepossessions
by marbers of the Court. Controriwise, if we are
fully alive to the indispensible qualificaotions
for the high work of the Court, and insistent upon
measur ing appointees accordingly, mechonicol '
devises ore superfluous and cbstructive, It is
because the Suprame Court wields the power that
it wields, that cppointment to the Court is a
motter of public concern and not merely a question
for the profession. In good truth, the Supreme
Court is the Constitution. Therefore, the most
relevat things dbout an qppointee are his breadth
of vision, his imogination, his copacity for dis-
interested judgment, his power to discover ad
suppress his prejudices. Judges must leom to
transcend their osn convictions . . . Therefore it
is that the men who ore given this ultimate authority
over legislature and executive, whose vote my de-
temine the well-being of millions and offect the
oountry’s future, should be subject to the nﬁst
vigorous scrutiny before being given that power.
. . . The contry’s well-being depends upon o far
sighted and stotesmmlike Court.
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There is irony in the foct that at the moment of the bicentemiol
celebrgtion of the Constitution, we ore asked to overlock the concem,
stated in the Declaration of Independence and iterated agoin and again
in the naotionol a state conventions that produced the Constitution,
for g judicial branch totally independent of the executive. Becutive
control of the judiciory, judges who could be expected to serve the
will of the executive, wos a form of tyrawy that the Framers cleorly
intended to expunge.

Whotever the role of the White House stoff, o cleorly extroconsti-
tutional govermmental force, and the Department of Justice, the menbers
of the Supreme Court were never intended to be nutbered anong *The
President’s Men.”

11

Second, T should like to supgest, as concisely os 1 con, some of
the regsons why 1 think you should deny your consent to the namingtion
pending before you. ‘

1. T think that Rabert Bork’s appointment would substantially

help to effect the constitutional revolution that hos been part of the
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Reagan platform since he entered office. Indeed, it is on the comitment
to such speciol interest groups os Reverend Folwell’s, the Right to Life
Movement, the Eogle Forum of Illinois, the Dolphin Society of Californio,
the Federalist Society, ax organizations of police and prosecutors, to
name just o few, that the Bork nominction wos predicated. The claim that
Bork is o middle-of-the-road juris_t in the tradition of Felix Frankfurter,
John Morshall Horlan, ond Lewis Powell wos an ofterthought and without
much, if aw, basis in foct.

2. At leost since his most recent return to Washington, Bork has
purported to espouse the notion that constitutional decisions not based
solely on the text ad the so-called “intent” of the arthors are invalid.
The foct is that "originol intent”™ is not o jurisprudenticl theory but,
like Nixon’s "strict construction,” and Roosevelt’s "bock to the Consti-
tution” it is merely o sl@ to excuse replacing existing Supreme Court
Jjudgments with those closer to the personal predilections of their pro-

pounders. Indeed, 1 have it on the highest authority that history is an
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inadequate guide to the resolution of constitutional controversies before
the Court.
let me quote the words of a constitutional scholar of same distinction,
Professor Robert Bork, writing in 1968:

The text of the Constitution, as anyone
experienced with words might expect, is
least precise where it is most inportont.
Like the Ten Cammondments, the Constitution
enshrines profound values, but necessarily
anits the minor premises required to ogpply
than. The First Amendment is a prime
exaple, . . . To gply the grendrent, o
judge nust bring to the text principles,
Jjudgrents, and intuitions not to be found in
bare words.

When we turn to the equal-protection clause
of the Faurteenth Amendrent . . . we know the
clause was meant to be important, [(ut] the
words tell the judge very little,

History can be of considerdble help, but it
tells us much too little dbout the specific
intentions of the men who fromed, odopted, and
ratified the great classes. The record is
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incamplete, the men involved often had vogue
or even conflicting intentions, and no one
foresaw or could have foreseen, the dis-
putes that changing social conditions and
cutlooks would bring before the Court. . . .

This vies of the limited use of history anounced here by Bork was
shared by mast of the famed jurists who bore the label of ”judicial
restraint,” including the three leaders of the school: Holmes,
Frankfurter, and, perhaps the greatest of them gll, Judge Learned Hand.

3. That Bork would find little borrier in stare decisis to a wide- -
spread judicial revisionism of "erronegus” decisions derives fram his own
statements ond writings. Of course, Bork could not single-handedly
overturn the large muarber of coses that his conterporary rhetoric threatens.
But Bork would not be the first Reogan appointee, he would be the fourth.
It is true that Bork soid, before this Committee, 1 think: "o judge ought
mt to overturn prifor decisions unless he is absolutely clear that that
prior decision wos wrong and-perbaps pernicious.”  Unfortunately, like

Koko in The Mikado, Bork has "a little list” or not so little a list of

coses which he hos anathemotized, “Nobody believes,” he told the Senate,
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"the Constitution ollows much less damonds, the decision in Roe v. Wode,

or in dozens of other cases in recent vears.” Certainly that wos hyperbole

but not less reveoling for it. Indeed, he told this body, that the cure
for erronecus constitutional judgments is to be had through the cppoint-
ment process.

A quick currying of just same of his writings and speeches reveqls q
long list of coses damed by Judge Bork as wnting support in the Consti-
tution or its original context and therefore eligible for cbliteration
whenever five votes can be gurmered on the Supreme Court. A sampling in-
cludes the req:xportianmt' coses; the privacy cases; Shelley v. Kroamer,
moking rocial restrictive covenants urenforcedble; Katzerboach v. Moram,
suggesting a congressional power to odd to the rights protected by the

Fourteenth Anendrent; Skinner v. Okldhamy, involidoting a low providing

for involuntary sterilizotion of criminols; Engel v. Vitale, banning

prayer in public schools; Aguilar v. Felton, bamning public finoncing of
religious schools; Bokke v. Boord of Regents, sustaining "of firmotive

action.” It goes on. The list, indeed, is not short.
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Then there is the principal thrust of Attormey General Meese’s
originol intent thesis, o thesis that Bork seems to hove adopted, that
the Bill of Rights is ot properly aplied to State action. Thot would
be an almost wholesale license to the Stotes to awoid the restraints of all
of the first Eigt Amendments.
3. Mot only does Judge Bork’s judicial philosophy bode ill for
past decisions of the Supreme Court, it also reveals en uwillingness
to recognize that the principol cbjective of the fromers of our Consti-
tution two hundred yeors ago wos the preservotion ad edvoncesent of
individial liberty, Liberty was indesd the wotchword of the national
convention and of the state ratifying conventions as well, The Consti-
tution did not create individual rights; the people brought them to the
Convention with them and left the Convention with tham, some enhanced by
constitutional guarantees. The Bill of Rights in guaronteeing more, mode
sure that none wos adversely affected. Judge Bork however would now limit
the rights of the individnl‘ to those specifically stuted in the docuent,
thereby rejecting his claim to be o textuolist by ignoring the Ninth

Amendment which provides: "The enumeration in the Constitution of certain
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rights, sholl not be construed to deny or disporge others retoined by the
pecple.”
Aqain, I hove it on the highest authority thot Bork’s current re-
stricted view of the people’s rights is wrong. Again I quote to you fram
Professor Robert Bork who told us:

A desire for some legitimote form of judicial
activiam is inherent in o tradition thgt con be
" colled "Modisonion.” We continue to believe that
there are same things no majority should be ol loved
to do to us, no motter how democratically it may
decide to do them. A Modisonion system ossumed
that in wide oreas of life, o legislative mojority
is entitled to rule for no better reason than that
it is o mjority. But it olso ossumes that there
are same aspects of life o mojority should not
control, that coercion in such motters is tyranny,
o violation of the individual’s rights. Clearly the
definition of notural rights camot be left to either
the majofity or the minority., In the popular under-
standing upon which the power of the Supreme Court
rests, it is précisely the function of the court to
resolve the dilema by giving content to the concept
of noturgl rights in case-by-cose interpretation of
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the Constitution. This requires the court to hove,
ad to demonstrate the volidity of, o theory of
noturol rights. . . .

He went on with encamia for Mr. Justice Goldaefm's rationale for

Griswold v. Comectiaust, a cose he now regords os anathem:

Legitimate octiviam requires, first of all,
o warrant for the court to move beyond the rawge
of substantive rights that can be derived fram
the traditional sources of constitutional law. The
case for locaoting this worrant in the long-ignored
9th Amendment was persuasively mode by Justice
Arthur Goldberg. . . . This seams to mean that the
Bill of Rights is on incamlete, open-ended docu-
ment, ond that the work of completion is, ot least
in mojor port, a tosk for the Supreme Court. There
is same historical evidence that this is substantially
what Madison intended.

Bork’s current constitutional jurisprudence, however, is essentiolly
directed to o diminstion of minority and individual rights. Thus, in his
recent Boyer Lecture before the American Enterprise Institute, he sneered
ot the view that "individugls are entitled to their morol beliefs,” be-

cause he said, "the result of discounting moral hamm is the privatization
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of morality, which requires the law of the comunity to proctice moral
relotivisn.” For him constitutional freedom belongs not to the individuol
but to the stote. Indeed, to quote him, "the mojor freedom of our kind
of society is the fneedm to hove o public morality.” A public morality
created by o moral mjority.

Once again, I would invoke the argument of Professor Bork in refuto-
tion of the argument of Judge Bork. "Moral disapproval alane,” he once
wrote, "camot be accepted os a sufficient rationale for any coercion. If
it were, there would be no limit to the reoch of the mojority’s power,
ond that contradicts the basic postulate of the Modisonian systen.”

I submit that, as Judge Learned Hand hos told us, the Constitution
canot survive unless sustagined by "the spirit of liberty” which gove it
birth. I would close then by quoting Learmed Hand’s notion of the spirit
of liberty, a spirit which fs tatally dbsent from Judge Bork's consti-
tutionol jurisprudence. Judge Hond soid, in 1944, in the midst of the
vor ve were then waging ageinst.the forces of dorkness:

. . . The spirit of liberty is the spirit
which is not too sure thot it is right; the
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spirit of liberty is the spirit which seeks to
understand the minds of other men and wamen; the
spirit of liberty is the spirit which weighs their
interests alongside its own without bics; the
spirit of liberty remerbers that not even o
sparrow folls to earth unheeded; the spirit of
liberty is the spirit of Him who, near twp
thousand years ago, taught monkind the lesson
that it has never leurried, but has never quite
forgotten, that there moy be a kingdon where

the least shall be heord and considered side by
side with the greatest.
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The CHAIRMAN. Thank you very much, Professor.

I will begin the questioning. During his appearance before this
committee, Judge Bork indicated that he would not overturn set-
tled law in several issues. Now, these issues include equal protec-
tion for women, advocacy of law violation in freedom of speech and
non-political speech—all areas where Judge Bork said he continues
to disagree with the Court’s substantive doctrines.

1 think that Senator Specter stated our dilemma on these com-
mitments very well when he asked, and I quote, “When the next
set of facts comes up, if you disagree with the philosophy, how will
you decide the case? And you answered it, I think, the only way a
man can answer it: You are going to do your best to uphold your
oath of office and uphold the Constitution and uphold the princi-
ples of the case.”

Now, this dilemma for the members of this committee, because of
Judge Bork’s disagreement on principles, means that his interpre-
tation of the Constitution and the principles in those landmark
cases will sometimes come in direct conflict: his principles and his
agreement to uphold precedent.

So even accepting that he will not overturn settled principles, al-
though he had not defined which are settled and what are not set-
tled principles, notwithstanding the fact that he will not overturn
certain settled principles because there are too many private expec-
tations built around them, how will he rule on cases applying these
principles where, by definition, the expectations are not very clear?
That seems to be one of our dilemmas.

What do you think his settled law commitments would mean in
practice as a Justice on the Court?

Mr. KurtanD. 1 cannot give you an answer to that question, Mr.
Chairman. The fact of the matter is that I think nobody can deny
that a Senator’s ‘“‘philosophy,” a Justice’s philosophy, a Justice’s
personal predilections are always involved in the judgment that he
makes, However pure a “judicial restraintist” you may think of
yourself, there are certain elements of your background, history
and learning that cannot be disposed of simply by willing it that
way.

I have another problem, I must say, about so large a change of
point of view coming in the course of these hearings. I think those
commitments which you mentioned are a different point of view
than were expressed earlier by Judge Bork, either in his speeches
or in his opinions.

I did not see much of the hearings preceding today, but I did
have a feeling that if we had been fortunate or unfortunate enough
to have television cameras during the time of the Spanish Inquisi-
tion or the Court of Star Chamber, the effect on the witnesses may
not have been very different then than they are now. In other
words, I am trying to say that a——

The CHAIRMAN. | think you said it. [Laughter.]

Mr. KurLAND. What 1 am trying to relieve myself of is accusing
you of impropriety or abuse because that is not what I am think-
ing. I am saying that the pressures of responding to 4 or 5 days of
questioning would not be considered avoiding coercion if what you
were talking about was a prisoner being dealt with by the police
who have him in custody.



2850

The CHAIRMAN. He may have had reason to change his position,
is what you are saying, I think.

My time is about up, and you can elaborate on it if you would
like. But we have heard two other things about Judge Bork repeat-
edly. One is that all those cases were used that would all acknowl-
edge very strong language in deriding the Supreme Court’s deci-
sions, we were told that it was not the decisions he disagreed
with—the clear implication being that he agreed with all the re-
sults; he just disagreed with the reasoning.

The second thing is that he really is like Frankfurter or Harlan
or Black, he is no different than they are in the way in which he
approaches cases. This is just a good, solid conservative.

Now, you clerked for Mr. Justice Frankfurter. You also clerked
for Learned Hand, as I am told.

Mr. KurLanD. That is not right.

The CHAIRMAN. Pardon me?

Mr. KurLanD. I worked at the Second Circuit when he was work-
ing there, but I did not clerk for him.

The CHAIRMAN. You clerked for Justice Frankfurter, though?

Mr. KurLaND. Yes, I did.

The CHAIRMAN. Now, can you respond to that? Taking a page
from Arlen Specter’s book asking a two-pronged question at the
end of the 5 minutes. Can you respond to the characterization that
he really would reach the same results in all these privacy cases, it
is just the reasoning he disagreed with? And he is just like Frank-
furter, Harlan and Black? Which are two things we have been told.

Mr. KurLanND. You put questions that I find impossible to
answer, Senator. The problem for me is you have got persons who
are comparatively, if not absolutely, distinctive. In making com-
parisons with these giants, you have to ask in what particular way
the comparison is to be made.

If you are talking about treating the Constitution as a living,
growing document, concerned with the protection of the liberties of
the people, I would say that Judge Bork’s statements with regard
to the cases that he has condemned are not like those of Frankfurt-
er, Harlan, Powell point of view, although I would not put all three
of them in the same category.

It is quite true that a good deal of Mr. Justice Frankfurter’s ap-
proach to the exercise of jurisdiction by the Supreme Court was a
very narrow view of when it should operate. To that degree, Judge
Bork is in the tradition of strict constructionist as to the Court’s
jurisdiction.

But I cannot think of two people’s jurisprudential approach that
I would consider more different than Justice Frankfurter’s and
Judge Bork’s. The notions of the breadth and width and depth of
the Constitution are very different.

The CaairMAN. Thank you very much.

Senator Thurmond.

Senator THURMOND. Thank you very much. We are glad to have
you here. I have no questions.

Mr. KurLanD. Thank you, Senator.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Perhaps to be more precise, because clearly
one of the very important and significant areas which has been
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pursued by this committee is not just the question of the right to
privacy but what the Constitution really means in terms of liberty.
You speak to that in your statement here.

I think it is fair to suggest that Judge Bork's concept is that lib-
erty has to be enumerated within the Constitution. He has not
been able to find other ways of finding protections for some of the
important areas of liberty which others have found inherent in
terms of both the Constitution and the Bill of Rights.

What Justice Frankfurter has talked about is the concept of or-
dered liberty. You responded in a general way. Is there anything
else that you find at the basis and the heart of one of your real
concerns?

Mr. KurLanp. My concern is very much that by providing as
narrow a construction of the Constitution as possible with regard
to individual rights and liberties, Judge Bork would be denying the
essence of purpose behind the Constitution’s origins 200 years ago,
which was the preservation of all the liberties that the English
legal tradition had created and were in the process of creating and
were expected to continue to create.

I think it is that process, essentially, that Mr. Justice Frankfurt-
er was referring to when he talked about the concept of ordered
liberty, although the phrase is not his. It comes from Mr. Justice
Cardozo, I think in Palko v. Connecticut.

I think it makes all the difference in the world whether you start
with the notion that the people have all the liberties except those
that are specifically taken away from them, or you start with the
notion, as I think Judge Bork now has, that they have no liberties
except those which are granted to them.

The fact of the matter is that at the time of the framing of the
Constitution “we the people” did not confer liberties on “us the
people.” It did not have to be done.

Senator KENNEDY. You helieve that that is a very fundamental
distinction?

Mr. KurLanD. I do not know of anything more fundamental in
our Constitution, Senator.

Senator KENNEDY. Second point: You not only wrote about Felix
Frankfurter, but I think many of us are mindful of your service
here in working closely with Senator Ervin and his great consider-
ation of the separation of powers. We had the panels earlier today
that reviewed with us the view of Mr. Bork on the role of presiden-
tial power and the role of the Congress.

I am wondering whether in reviewing both the writings of Judge
Bork and his testimony before the committee you have formed any
impression whether he would be an activist in sustaining a dispro-
portionate amount of power within the presidency as against the
Congress; or whether you take any issue with his view about the
appgopriate division of power between the Congress and the execu-
tive?

Mr. KurLAND. I suppose, Senator, that one of the reasons I am
labeled a conservative is that, as I read the Constitution, it gives
all the powers that it had authority to give to the Congress of the
United States exceptl for the Presidential power to receive ambassa-
dors and to be Commander-in-Chief of the armed services. I do not
see the second article creating any powers in the presidency. The
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presidency’s primary function is to execute the laws that Congress
enacts.

With that attitude, talking about my attitude that I just ex-
pressed, it would be hard for me to say that I do not disagree—I
will avoid the double negatives—I do disagree with the very broad
reading of presidential authority that Judge Bork has given, has
spoken about, and I expect would give if the opportunity came to
him as a Justice of the Supreme Court.

Senator KENNEDY. My time is up, Mr. Chairman.

The CrAIRMAN. Thank you.

Senator Simpson.

Senator SiMPsoN. Professor Kurland, I have been interested in
your testimony and have read your remarks. I have been more in-
terested in your writings over the years which are rather flavorful
and pungent and filled with exciting alliteration.

I was taken by that because it seems to me you write an awfully
lot like Judge Bork.

Mr. KurLanD. One of us should probably resent that remark.

Senator SiMpsoN. One of you could resent that. I think that is
true. That could be.

But the general tenor of your writings—I was a little interested
in that. In this text here, ‘“Politics, the Constitution, and the
Warren Court,” you said the Warren Court, as has been suggested,
the road to hell is paved with good intentions. The Warren Court
has been among the great road builders of all time if, as suggested,
the road to hell is paved.

That was interesting. That sounds Bork-like. This was the one of
a racially mixed couple to get an injunction against a developer
who would not sell them a house. You said the court reached this
worthy goal by “dubious logic and abominable historicism.” Other
questions, the reapportionment case represented a sterile concept
of equality. There is an element of Catch-22 in the opinions in
these cases.

And then in the criminal procedure cases of the Warren Court,
“precedents both hoary and young were felled with the precision of
modern lumberjacks cutting through a forest. The list of opinions
destroyed by the Warren Court reads like a table of contents from
an old constitutional law casebook.”

There are many more of those statements. You called Miranda
“highly overrated.” You call the poll tax decisions “one of the
Court’s shakiest opinions.” And you made some statements and
wrote some articles where you got blasted just as bad as Bork. One
in 1964, a New Republic article, the year after his article, where
the New York Times said one of your articles, it said, “It must go
down as one of the most sarcastic, all-inclusive works of criticism
directed at the Court in recent years.”

What I am saying there is that it is difficult for me to hear you
talk about these things as if people did not do scholarship like
Judge Bork sometimes, or that perhaps that is not the way it
should be done. It is not in this statement, but other statements
like the opinion, “The Battle Over Bork” from the American
Lawyer, the Chicago Tribune, the Harvard Law Review article
about the Supreme Court in the 1963 term and the article of 1978
on the “Irrelevance of the Constitution.” Those are provocative
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things, and that is why Robert Bork is in trouble, provocative
things.

So you, too, as in ‘“The Mikado,” may have had a little list, at
least about the Warren Court.

Mr. KURLAND. Senator, there are at least two major differences.
First, I have never been a candidate to the Supreme Court office.

Senator SimpsoN. Have you ever thought about it?

Mr. KurLanDp. There are only two persons who mentioned the
possibility: One was Senator Ervin in an over-abundance of gener-
osity, and the other was my mother-in-law. [Laughter.]

The real difference hetween us, I will concede that I have criti-
cized and will continue, I expect, to criticize judicial opinions in the
exercise of what I think is my professorial function. But once the
Court has rendered its decision, I think that the fact that it is
based on erroneous reasoning or poor precedent or doctrine does
not in any way make it an invalid, unconstitutional or reversible
opinion for that reason. That is where Judge Bork and I part com-
pany.

There is another distinction, if I may say so, and that is in the
willingness to read the liberty provisions of the Constitution broad-
ly rather than narrowly.

Senator SiMPsonN. But you do not have any problem with the hon-
esty and integrity of Judge Robert Bork.

Nlir. KurLanD. | will repeat that as often as you ask me to under
oath.

Senator SiMpsoN. I think that is important, because there was a
discussion of the change of his position here before us which cer-
tainly would lead to that conclusion.

Mr. KurLanp. | suggested that I was understanding of the
amount of pressure that the witness was under after however
many days he was on the stand.

Senator SiMPsON. It was not quite like the Spanish Inquisition.

Thank you, Mr. Chairman. Thank you, Professor Kurland.

Mr. KurLanp. Thank you, Senator.

The CaairMaN. You are giving ground so easily, Senator Simp-
s0n.

The Senator from Pennsylvania.

Senator SPECTER. Thank you, Mr. Chairman.

Professor Kurland, you have commented about the Spanish In-
quisition, the Star Chamber, some slight humorous suggestion
about a coerced confession. I had asked Judge Bork about Ashcraft
v. Tennessee. We kept him longer than the defendants in Ashcraft
v. Tennessee. If we decide to keep you here for 5 days, do you think
by Friday you will support Judge Bork?

Mr. KurrLaND. I do not know whether I am more likely to bow to
pressure than my predecessor in this chair or not.

Senator SPECTER. | may make that motion.

Mr. KurLanp. [ think we will each claim to be a man of princi-
ple and give you a try at it.

Senator SPECTER. | may make that motion at the end of my 5
minutes to keep you here for 5 days.

You wrote about Judge Bork saying that he has gone from
podium to podium since becoming a judge, electioneering to become
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a Justice. Do I detect some sugg)estion in that comment that there
is anything improper about that?

Mr. KurLaND. I regard it as a statement of fact that most Wash-
ington lawyers would confirm. No, I——

nator SPECTER. In this body, it may be a compliment rather
than a criticism.

Mr. Kurranp. I think earlier today there was discussion here
about the desirability of persons seeking the office making their po-
gitions known.

Senator SPECTER. But is there really anything wrong with that, if
he has gone from podium to jum campaigning to be a Justice,
articulating his views, letting his qualifications be known?

Mr. KurLaND. I have not complained about it or criticized it.

Senator SPECTER. Professor Kurland, in your statement you have

referred to Aguilar v. Felton and also to Engel v. Vitale, and [ am
wondering where you derive the source as to his position on these
cases,
He made a comment in two of his speeches at the University of
Chicago and at Brookings, one on Aguilar when it was in the cir-
cuit, and later, saying that there might not be any great mischief.
But I do not know that he really dealt with Aguilar in sufficient
detail to say that he approved of it.

I have read all of tﬂe materials I can find by Judge Bork. I do
not know that he ever said that he approved of Engel v. Vitale. Do
you have any source material for those positions?

Mr. KurLAND. You mean that he disapproved of Engel?

Senator SpecTER. Well, that he disapproved of Engel v. Vitale,
that he was in favor—that he took a position saying that school
prayer was constitutional.

Mr. KurLaND. I cannot tell you that he came out and said that
in s0 many words. There were three speeches in a row, one at
Brookings, one at the University of Chicago, and I have forgotten
where the third one was. I think it was——

Senator SPECTER. I only know of two. I would be interested in a
third speech where he dealt with those subjects.

Mr. KurLanD. I will see whether that can be supplied to you.

The general discussions that followed at the University of Chica-
go quite clearly indicated his belief in the over-extension of the sep-
aration provision by the Court.

Senator SpecTER. When you say discussion that followed, is that
beyond his prepared text?

r. KURLAND. As far as I know. There is no recording.

Senator SpecTER. Well, there is a text of his speech at the Uni-
versity of Chicago.

Mr. KurLAND. Yes, I know. The three texts I suggested——

Senator SPECTER. Were you present at the University of Chicago
speech?

Mr. KURLAND. Yes.

Senator SPECTER. And what do you recollect that he said?

Mr. KurLaND. Just as I suggested earlier a belief that the estab-
lishment clause had been over-broadly applied.

Senator SPECTER. Because he does not say that in the two texts
which I have seen, either at the University of Chicago or at Brook-
ings. He writes about the privatization of morality, and he makes



2855

some comments about it; but he leaves the question open and does
not make any comment about constitutionality on those issues.

Mr. KUurLaND. Senator, I do not wish to mislead you on those
propositions. I do not think he came out and said in so many words
about either of those cases that he regarded them as appropriate
for the wastebasket.

Senator SPECTER. Final question at the bell. Professor Priest from
Yale testified last week about the current standards post-World
War II of professors taking very strong positions with very strong
language, and we have seen a fair amount of Judge Bork’s com-
ments in that respect: illegitimacy of the court, civil disobedience,
make your arguments to the Joint Chiefs of Staff, et cetera.

Your writings, very profound—you are nodding in the negative—
have been of a similar tone. One of the things that we are con-
cerned about, that I am concerned about—I should speak for
myself—is how the forcefulness of Judge Bork’s statements bears
upon the power of his positions which have previously been ex-
pressed and which have been modified in these hearings.

My question for you is, considering the writings which you have
made and considering Professor Priest’s statements about the trend
of the times, post-World War I! academicians to speak in very
forceful language and to obliterate all other philosophies, including
the institutions even if they are the Supreme Court, does that nec-
eszarily retlect the depth of conviction that cannot be overturned;
or is that more in tone with the way powerful academicians write,
like yourself and Judge Bork?

Mr. KugrLanp. [ think academicians like to write in such a fash-
ion as will attract readership and be cogent at the same time. I
think they express themselves as best they can, and if it is read-
able, so much the better.

I think we have all tried to get away from the old days when
every bit of professorial writing looked like an ALR note, a series
of short statements followed by a long series of citations.

I do not think that the language that Judge Bork has used can in
any way be regarded as contumacious or extraordinarily——

Senator SPeCTER. Hyperbole as opposed to immutable dogma?

Mr. KurLanD. Right.

Senator SpecTER. Thank you very much, Professor Kurland
Thank you, Mr. Chairman.

Mr. KurLanp. Thank you, Senator.

Senator KENNEDY. The Senator from Utah, Mr. Hatch.

Senator HatcH. Thank you, Mr. Chairman.

Professor Kurland, welcome to the committee.

Mr. KUrLAND. Senator Hatch.

Senator HatcH. [ welcome you as a vital witness because, first of
all, you are the only academic among all those have called so far in
opposition to Judge Bork who has any claim at all to legal conserv-
atism, if I can use that as a shorthand phrase.

We have heard professors holding almost every legal viewpoint
support Judge Bork’s nomination, but among that academics who
have opposed his nomination, I think you are the only one not oc-
cupying a narrow niche on the left. So I think your testimony is
very important.
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With this in mind, Professor, I would particularly welcome you
on virtually every controversial case and doctrine the committee
has examined to date, because you have taken a pasition, as Judge
Bork has, either the same as he or you have taken a more conserv-
ative one.

Let me just review those quickly. In your Tribune article and
your testimony, you compile a long list of cases where Judge Bork
has criticized various cases, but you fail to note that you were at
least as harshly critical on most of the cases you cited as he was.
As the Chicage Tribune wrote of your criticisms, they said, “Profes-
sor Kurland apparently will not take yes for an answer, at least
when it comes from Judge Bork.”

Let me just take some of these one by one. The Harper case, the
poll tax case you called “one of the Court’s shakiest opinions.” In
Roe v. Wade, the abortion case, you say it has “no justification.” In
Griswold, the contraceptive privacy case, you called it a “blatant
usurpation.” The one-man, one-vote case and the racial covenant
cases, you called “most unsatisfying.”

So that even goes beyond Judge Bork because he would uphold
the Baker v. Carr case, for instance, and the Engel school prayer

case.

By the way, I think that the record shows that Judge Bork took no
position, and has taken no position on that particular school prayer
case, or at least I am not aware of it, and I do not think you can show
any writings where he has taken a position.

Now best of all, you criticize Bork’s Bakke's writings. On the
Bakke case, when you found briefs against reverse discrimination
in both the Defunis and the Webber cases.

In fact out of the list of nine cases you cited, you have criticized
five at least as harshly, and on two Bork has taken no position, and
on one, the Kaizenbach case, Bork would not let Congress overturn
a Supreme Court ruling by a simple majority vote in Congress.

Now, do you feel that the questions that you and Judge Bork
raise about the reasoning of some of these cases are extreme?

Mr. KUurRLAND. Senator, I think I responded to that issue before
you came inte the room.

Senator HatcH. Well, you did, partially.

Mr. KurrLaNnD. I will—I am not trying to avoid answering it now.

Senator HatcH. Well, have I misquoted you?

Mr. KurLanD. My criticism of the Supreme Court decisions has
been at least as harsh as Judge Bork’s criticisms.

Senator HatcH. I think so.

Mr. KurLaND. The difference, however, is that I do not regard
my criticisms as removing them from the area of controlling doc-
trine, and as part of the constitutional law of the nation.

I do not believe that my distaste for whatever the Court has
done, or the way that it has done it, makes any question about the
legitimacy of the decisions.

Senator HatcH. Well, I do not think Judge Bork is any different.
He respects precedent as well, and certainly has stated——
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Mr. KurLanD. Well, I would challenge that. As I said in my
statement, and has—and he has written—and before he came
before this committee—he regarded a large number of decisions as
unconstitutional and invalid, and ripe for overruling, including at
least some of those that he testified about here, and explained his
criticism as being somewhat less sharp than mine.

Senator Hatcu. Well, let me just say this: you say that Judge
Bork disapproved of the reapportionment cases, and in fact do you
know whether he ever criticized Baker v. Carr, the reapportion-
ment case?

I understand, personally, that he would have voted exactly the
same way in that case, but under different reasoning. He would
have decided Baker v. Carr under the guarantee of republican gov-
ernment clause of the Constitution, rather than as they decided it.

Mr. KurLaND. | did not see that in his writing.

Senator HatcH. Yeah, that is part——

Mr. KurLaND. | only saw that he disapproved of the decision.

Senator HatcH. I see. Well, that is a fact. One last question, and
that is—

Senator KENXEDY. The Senator’s time is up.

Senator HaTcr. Well, could I just ask this last question? I think
he will answer it. It is right along the same lines, and then I will
quit.

Do you feel that professors like you and Judge Bork—you are,
and Judge Bork is today—should be free to write provocative arti-
cles on these cases and on the law itself?

Mr. KURLAND. I know that we should be. I have no hesitancy to
say that I am.

Senator HarcH. Okay. Thank you.

Senator KENNEDY. Senator Humphrey.

Senator HuMPHREY. Thank you, Mr. Chairman,

Professor, welcome.

Mr. KurLanD. Thank you, Senator.

Senator HumMPHREY. Apropos the——

Senator KeNNEDY. Would the Senator just yield for a comment?

Senator HUMPHREY. Yes.

Senator KENNEDY. I have been told by Senator Biden that we
will not take a luncheon recess and will continue with the course
of the hearings. So I would hope that the staff members of the
members of the committee would so notify their members. I will let
the chairman speak for himself on that issue.

The CHAIRMAN. The issue being continuing?

Senator KENNEDY. Yes.

The CHaIRMAN. I would like to continue straight through, if we
could, and has everyone questioned——

Senator KENNEDY. No. The Senator from——

The CHAIRMAN. The Senator from New Hampshire.

Senator HUuMPHREY. Professor, apropos the discussion which you
and Senator Hatch just had on the doctrine of stare decisis, I sat
here through virtually every minute of five days of testimony and
examination of Judge Bork, and he made it crystal clear, perfectly
clear, that while he has contested many of the Supreme Court deci-
sions, as you have, and as have many eminent scholars, and,
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ilndt_eqd, Justices, that he has a high regard for the doctrine of stare
ecisis.

That precedent must be respected. It is not sacrosanct of course,
and no nominee would suggest that it is, but that the Justices must
move with the greatest caution in overturning previous decisions,
especially where certain societal expectations have been built up.

So you seem to be trying to draw a distinction between you and
Judge Bork, saying yes, that you have both written contentious,
readable articles, as you put it, lively articles criticizing Court deci-
sions, but somehow, you suggest on the other hand, that Judge
Bork’s views would be overriding, that he would not have regard,
or sufficient regard for stare decisis.

I really believe you to be mistaken. You may be sincerely, and
probably are sincerely mistaken, but if you had sat here through 5
days of testimony, at least with my ears, you would not have too
much concern on that score.

Mr. Kurranp. 1 assume you are asking me a question and
my——

Senator HumMpHREY. Well, I want to give you a chance to re-
spond. You can do so in any fashion.

Mr. KurLanp. My statement is based on nothing that occurred
after these hearings started, but on statements that Judge Bork
made both before congressional committees, senatorial committees,
and on the podium in the course of the last few years while he was
on the circuit that Senator Specter was talking about.

Senator HUMPHREY. Yes.

Mr. KUurLAND. And I think I can supply you, if you would like,
with a large number of his stated positions about the fragility of
decisions that he disapproved of.

Senator HuMpPHREY. Yes. Well, no question about it. No question
about it. The point is that in upholding stare decisis you need not
think the underpinnings of a particular decisions are perfectly
sound. Quite the contrary. That you can legitimately uphold a deci-
gion that you think is perfectly unsound if you believe that it is
unwise to overturn it for some reason of stability.

In the last couple of minutes I have, 1 want to ask you about
some of the criticisms you have made of some landmark decisions
in which Robert Bork shares your criticisms. I look at the piece you
wrote entitled “The Irrelevance of the Constitution: The Religion
Clauses of the First Amendment and the Supreme Court,” which 1
think is the Villanova Law Review, but, in any event, is it one of
your prominent pieces.

You say that—in part, of course—speaking of the Court: “When
the Constitution affords no mandate it—the Court—will fill the
hiatus with ersatz constitutional rules of its own making.”

That is a complaint, I assume. Am I correct? That is a complaint.
It is not just a mere statement of fact, but it is a complaint. That
where—to use your words— “When the Constitution affords no
mandate, the Court will fill the hiatus with ersatz constitutional
rules of its own making.”

You go on to say: ‘‘This is neither a novel approach nor one lim-
ited to the construction of the religion clauses. One need look only
to Lochner v. New York, Atkins v. Children’s Hospital, for earlier
examples, to Griswold, to Roe, and to Doe for more recent ones, all
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blatant usurpation of the Constitution-making function than the
cases that I have canvassed here.”

These are criticisms. Am I reading it correctly? You are critical
of the Court for usurping the Constitution-making function?

Mr. KurLanD. I am critical of substantive due process, yes,

Senator HuMpPHREY. Well, that of course is the central criticism
of Judge Bork. He means it in the same regard that you do.

You know, we have had a lot of discussion in here about privacy.
It is one of those sensational issues, because people think, my gosh,
if my neighbors, or my associates knew what happened in my bed-
room, or in my living room, or elsewhere, that life would be very
much more interesting.

The point I am trying to make is, no one wants to lose a shred of
his privacy, but that is not the real point. That is a red herring.

What the privacy issue has looked at in this hearing is principal-
ly Griswold, and you yoursel are, and were critical of the Griswold
decision, were you not?

Mr. KurLanD. Yes.

Senator HuMprHREY. Do you agree with Robert Bork that the
Court made up its own rules when it came to a decision in Gris-
wold, came to the decision that it did?

Mr. KurLaND. Yes. I think Mr. Justice Douglas made up his own
rules.

Senator HuMPHREY. Made up his own rules. Well, that is——

Mr. KurLAND. May I respond to the problem of privacy as you
stated it?

Senator HuMPHREY. Yes, but let me just ask you this, first.

Do yvou agree with Judge Bork, that there is not an unincum-
bered right to privacy in the Constitution?

Mr. KurrLanD. There is not an unincumbered right in the Consti-
tution—

Senator HumMpHREY. If you look at some——

Mr. KurLanD [continuing]. To privacy or anything else.

Senator HuMmpHREY. I do not agree with that. I think there are
certain very clear—there are certain rights enunciated in the Con-
stitution which are unincumbered in any way, but I do not want to
get off the focus here.

Mr. KUurRLaND. Well, Mr. Justice Black used to say that the right
to speech was unincumbered in any way, but I do not think the
case is substantiated—that position.

Senator HuMPHREY. In any event, you felt that in Griswold the
Court overstepped reasonable bounds, and it made up its own rules.
So you agree with Judge Bork, in the case of Griswold?

Mr. KurrLanb. I did, yes.

Senator HuMpPHREY. And you still do. It is not that you want to
put TV cameras in everyone's bedroom, I hope?

Mr. KurLaND. Well, after the discussion I heard a little bit earli-
er in this conference room, I have some question.

The committee seemed very exercised about the fact that some-
body was looking into their rentals of VCR's, and regarded that as
a terrible invasion of privacy, but had no concern about the possi-
bility of the police determining what form of sexual activity is en-
gaged in between consenting adults.
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That was not something that aroused their ire, and venomous
attack on the press.

Senator HumPHREY. All right. Thank you, Mr. Chairman.

I just wanted to make the point that even someone who is ap-
pearing here in opposition to confirmation agreed with the nomi-
nee on the Griswold case on which this whole privacy brouhaha in
these hearings has turned.

Mr. KurLAND. Let me make my point for a third, and surely the
last time.

My disagreements with Bork have not been gver the criticisms of
the cases that he rejects, but about the effect that those criticisms
should have. I do not think that criticism by any professor is suffi-
cient to invalidate a Supreme Court judgment.

Senator HumrHREY. Of course, and I am glad to hear you say
that. I would simply respond by suggesting that you read the tran-
script.

The doctrine of stare decisis was repeatedly brought up. Senator
Specter questioned the nominee very, very closely on this, and I
think you will be a good deal reassured if you read that,

He was under oath, as all witnesses have been, and I think he
spoke very sincerely.

Mr. KurrLanp. Thank you, Senator.

The CuairMAN. Professor Kurland, is your view on the right of
privacy the same as Judge Bork’s, to the best of your knowledge, to
the extent that one exists or does not exist within the Constitution?

Mr. KurLAND. It is not now, no. That is, I have come to realize
this through the book that I just edited, which was the—it is called
“The Founder’s Constitution” and consists of all of the, or most of
the writings and documents relating to the framing.

I have come to a different realization of the breadth of the rights
of Englishmen, that was sought to be protected by the Constitution
makers.

So that while I was prepared to argue as to whether the right of
privacy should be included among those rights, my position now is
that there is no doubt about the Court’s capacity to create that
right. Not to create it, but to affirm it.

Senator KeENNEDY. Mr. Chairman, I just had one other area. I
would be glad to make up the time I might use on this question
this afternoon, but I think it is important.

In the earlier exchange, Professor, we talked about the different
concepts of liberty, and I think the record is very clear about your
assessment of Judge Bork’s view of the Constitution.

Now we have a second issue—on the question of precedents. The
record is complete with the statements of Judge Bork—he was talk-
ing about the ratcheting up of various decisions, and then, in the
last part of his statement that was played here bhefore the commit-
tee he said: “I don't think precedent is all that important. I think
tﬁe importance is what the Framers are driving at, to go back to
that.”

Now he was asked about the role of precedents, and he was very
clear that he would follow precedent as it relates to the commerce
clause, the Brandenburg decision, as it related to the first amend-
ment, and the legal-tender decisions.
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But he was not as clear in one of the areas about which I think
many of us are most concerned, and that is with regard to individ-
ual rights and liberties—the privacy issue.

Given what he has said as an originalist thinker, and given his
statements here about the limitations of the Constitution in en-
hancing, or even defining, the kinds of rights and liberties that are
being protected, would this be an area that would be of very consid-
erable concern to you, should he be approved—that there may be a
significant threat to the rights and libertiez of American citizens?
Or at least that his decisions would not enhance those rights and
liberties, such as privacy, and as Griffin Bell pointed out, the right
to be left alone?

Mr. KurLaND. I want to separate two things because if the argu-
ment turns solely on stare decisis, I am unable to respond to Sena-
tor Humphrey’'s statement about the testimony that was given by
Bork, and I am certainly unable to put myself in your place as to
assessing its credibility.

As to Judge Bork’s announcement of a majoritarian principle
which would give to the—in the future—which would give the ma-
jority in this country the right to impose a morality on the minori-
ty, I find that frightening and a clear violation—or would be a
clear violation of the Bill of Rights.

Or, 1 would add, the rights of the people are not confined to those
which might derive from the ninth amendment. The suggestion
you made about Mr. Justice Frankfurter's position certainly puts
that into the due process clause of both the 5th and the l4th
amendments.

And I have a paper which has not been mentioned. I do not
doubt that it need not be mentioned, about the possible use of the
privileges and immunities clause of the 14th amendment to come
to the aid of individual liberties in the future.

The CaairMaN. Thank you very much professor, we appreciate
your time and your testimony.

Our next panel—they may not all be here; I guess they all
thought we were going to break for lunch, so some may still be at
lunch, but we will call them as they come in—is made up of A.
Raymond Randolph, Stuart Smith, Jewel LaFontant, and Governor
Richard Thornburgh. If they are here, if they will come forward—
and while they are coming forward, I will introduce them.

First is A. Raymond Randolph. Mr. Randolph is currently a part-
ner in the law firm of Pepper, Hamilton & Scheetz, and was
Deputy Solicitor General. Second is Stuart Smith. Mr. Smith is a
partner in the New York City law firm of Shea & Gold, and was a
tax assistant to the Solicitor General. Third, Ms. Jewel LaFontant.
Ms. LaFontant is a senior partner in the Chicago law firm of
Vedder, Price, Kaufman and Kammbholz, and was Deputy Solicitor
General. And the fourth member of the panel is Richard Thorn-
burgh, who is the distinguished past Governor of the State of Penn-
sylvania, the Commonwealth of Pennsylvania, between 1979 and
1987. Governor Thornburgh was Assistant Attorney General for
the Criminal Division.

Would you all please stand and be sworn.

[Witnesses stand.]
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The CHAIRMAN. Do you swear the testimony you are about to
give is the whole truth and nothing but the truth, so help you God?

[All say “I do”.]

The CHAIRMAN. 1 welcome you all, and I apologize if you were
sent mis-signals here as to us moving forward, and I appreciate
your acceding to the minority’s request to allow former Attorney
General Griffin Bell to precede you. Your understanding is very
much appreciated.

Senator KENNEDY. Would the Chairman yield?

The CHAIRMAN. Surely.

Senator KENNEDY. Just one item in Governor Thornburgh’s biog-
raphy has been left out. He is currently the director of the John F.
Kennedy Institute of Politics up in Cambridge. I've enjoyed work-
ing with him, and he is doing an outstanding job there. So I want
to extend a personal welcome to him as well as to the other mem-
bers of the panel.

The CualrRMAN. I apologize, Governor.

Now, do you have a preference in which you will precede? All
right, we will start with Governor Thornburgh and we will move
from——

Governor THORNBURGH. By dint of seniority and not of wisdom,
Mr. Chairman.
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AFTEENOON SESSION

TESTIMONY OF A PANEL CONSISTING OF RICHARD THORN-
BURGH, A. RAYMOND RANDOLPH, STUART SMITH, AND JEWEL
LaFONTANT

Mr. THORNBURGH. Good afternoon to you, Mr. Chairman, and the
members of the committee. I am here in support of Judge Bork’s
nomination. I served with Judge Bork in the federal government
prior to my 1979 election as Governor of Pennsylvania. During the
years from 1975 to 1977, I served by appointment of President
Gerald Ford as Assistant Attorney General in charge of the Crimi-
nal Division of the U.S. Department of Justice, and in that role
worked closely with Judge Robert Bork, then the Solicitor General
of the United States.

In those immediate post-Watergate years, restoring the confi-
dence of the American people in the integrity of their government,
and the people who served in government, was a number one prior-
ity of the Department of Justice. As part of this effort we estab-
lished the Public Integrity Section of the Criminal Division, which
has, over the past 10 years, provided an effective mechanism to
assure the prosecution of those in public life who seek to operate
for private gain and not for public good.

During my service in the Department of Justice, I worked closely
on many matters with Judge Bork relating to the integrity of gov-
ernment and the enforcement of our criminal laws. I observed him
to be a strong advocate of fair and effective law enforcement, com-
mitted to ensuring high standarda in government as well as the
protection of what I regard as the first civil right of all Americans,
the right to be free from fear of violent crime in their homes, in
their streets, and in their communities.

I came to know Bob Bork as an extremely able and intelligent
lawyer. I also came to know Bob Bork to be a man of personal in-
tegrity and a man of commitment to the rule of law. I know that
Bob Bork shares with me a deep concern in ensuring that the
criminal laws of this country are enforced through effective investi-
gation and fair trials conducted in keeping with the Constitution of
this nation.

Earlier this month I participated in events in Philadelphia cele-
brating the 200th anniversary of the signing of our Constitution,
that document which is the underpinning of our society and has
enabled the United States to develop and grow into the greatest
nation in the history of the world. The events there were moving,
and the commemoration of that document over the past several
months has been exceedingly positive and productive for this coun-
try.

We in this country need to be reminded of those principles upon
which our nation was founded. We need to be reminded of the com-
promises made by the Founders, as well as the steps they took in
writing into the Constitution procedures to review and resolve
those issues which could not be foreseen in their era. We need to be
reminded that no one person, whatever position that person holds
in our government, rules with full and complete authority, and we
need to be reminded of the great precedents which are embodied in
the Constitution, the amendments to it, the laws which have been
written in furtherance of the goals therein established, and the
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limits placed on the exercise of power by all three branches of gov-
ernment.

This committee has the responsibility established in that Consti-
tution of providing for advice and consent on nominations made by
the President. On this nomination you have heard from a wide
number of distinguished Americans, and you have heard a wide va-
riety of views, many of them in conflict with one another.

After reviewing all of the testimony and the comprehensive
record of Judge Robert Bork as a lawyer, as a professor, a Solicitor
General, and as a judge, I believe you will find him to be a staunch
believer in that constitutional system, who would be a distin-
guished member of the Supreme Court of the United States.

Thank you, Mr. Chairman.

[Prepared statement follows:]



2865
TESTIMONY OF
DICK THORNBURGH

BEFORE THE JUDICIARY COMMITTEE OF THE

UNITED STATES SENATE

SEPTEMBER 28, 1987

Good morning, Mr. Chairman and membera of tha Committee. My
name is Dick Thornburgh. I eurrently serve as the diraector of the
Institute of Pelitics at the John F. Kennedy Scheool ef Government
at Harvard, and as 2 lawyer in private practice with the firm of
Kirkpatrick & Lockhart in Pittaburgh.

Prior to my 1979 election as governor of FPennsylvania, I
served the fedéeral govermment for eight years in tha law
enforcemant field. During two of those years, from 1975 to 1977, I
was asslstant attorney general in charge of the Criminal Division
of the United Statee Department of Juatice and in that role I
worked closely with Judge Robert Bork, then the Sollicltor General

of the United States.

In those immedlate post-Watergate years, restoring the
confidance of the American people in the integrity of thelir
government and the pecple who served in governrment was a number one

priority of ths Department of Justice.

As a part of this effort, we establlshed the Public Integrity
saction of the Criminal Division, which has, over the past 10
yaars, provided an effective mechaniem to ensure the proaecutién ot
those in public life who seek to cperate for private gain and not

for public good.

puring my service in the Department of Justica, I worked
closely on many matters with Judge Bork relatlng to the integrity

of government and the enforcement of our criminal lawa. I observed
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him to be a strong advocate of fair and effective law anforcamant,
committed to ensuring high atandards in government too, as well as
the protection of what I regard the first civil right of all
Americans ==- thae right to be safe from fear of violent crime in

their homesa, in thelr streets and in thalr communities.

I came to know Bob Bork as an extremely able and intelligent

lawyer.

I also came to know Bobk Bork to be a man of personal integrity

and a man of commitment to the xule of law.

I know that Bob Bork shares with me a deep concarn in ensuring
that the criminal laws of this country are enforced through
effective investigation and fair trials conducted ln keeping with

the Conetitution of this nation.

Earlier this month, I particlpated in events in Philadelphia
celebrating the 200th Aniversary of the signing of our
Conatitution, that documant which 18 tha undarpinning of our
soclety and has enablad the United States to develop and grow into

the greatast nation i1n the hiletery of tha world.

The events there were moving, and the commemoration of that
document over the past several months has been exceedingly positive

and productive for thls country.

We in this country need to be reminded of those principles

upon which our nation was founded.

We need to be reminded of the compromises made by the
Founders, as well as the steps thay took in writing into the
conatitution procedures to review and resclve those issues which

could not be foreseen in their era.

We nead to be reminded that no one person, whatever position

that person holds in our government, rules with full and complete
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authority.

And, we need to be reminded of the great precedents which
are embodied in the Constitution, the amendments to it, the laws
which hava heen written in furtherance of tha goals therein
establishaed and the limits placed on the exercise of power by all

three branches of government,

This committee has the responsibility, as established in that
Constitutlon, of providing for advice and consent on nominations

made by the President.

on this nominatlon, you have heard from a wide number of
distinguished Americans, and you have heard a wide varlety of

views, many of them in conflict with one another

After reviewing all of the testimony, and the comprehensive
record of Pob Bork as a lawyar, a professor, as Splicitor Ganaral,
and as a Judge, I believe you will find him to be a staunch
beliaver in our Constitutional system and would be a distinguished

membar of tha Suprema Court of the United States.

88-374 0 -89 - 6
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The CHAIRMAN. Thank you very much.
Mr. Randolph.

TESTIMONY OF A. RAYMOND RANDOLPH

Mr. RanporLpPH. Thank you, Mr. Chairman and members of the
committee, I would like to address the committee as a member of
the bar of the Supreme Court and as someone who has twice
worked in the Office of the Solicitor General of the United States.

From the period of 1973 to 1977, when Robert Bork served as So-
licitor General, there was, with the exception of the Justices them-
selves, no more powerful person in America with more opportunity
to influence the course of Supreme Court decisions than Robert
Bork. As Solicitor General he was involved in more than one-half
of all cases decided by the Supreme Court over a 4-year period. As
Solicitor General, he shaped the government’s arguments, decided
what cases to present to the Supreme Court, and how. He was the
top litigating officer in the federal government, in charge of all of
its Supreme Court litigation.

During these hearings something has been forgotten—namely to
what extent one can gain an insight into how Robert Bork would
perform as an Associate Justice of the Supreme Court by looking at
his performance as what is sometimes called the “tenth Justice of
the United States,” that is, Solicitor General.

As Solicitor General, Robert Bork’s record was outstanding. I
have followed these hearings carefully and there has not been a
single witness who has disputed that assessment.

When I was asked to return to the Solicitor General's office in
1975, after having worked there for 3 years under Dean Erwin
Griswold, a great Solicitor General himself, I knew but three
things about Robert Bork. I knew he had been a Yale law profes-
sor, 1 knew that he fired Archibald Cox, and I knew that he had
written an Indiana Law Journal article, which I had read.

I did not leap at the opportunity. Instead I talked to people who
knew Judge Bork and had worked with him. One of those persons
was Lawrence G. Wallace, who has been mentioned earlier in this
hearing, and who is now perhaps best known for his refusal to sign
the Bob Jones University brief. Lawrence Wallace has served many
years in the Solicitor General’s Office he is still there. For years he
was in charge of the government’s civil rights cases in the Supreme
Court. He was a law clerk to Justice Black, and he is a personal
friend of mine. Mr. Wallace gave me what turned out to be excel-
lent advice: “Make your judgment on the basis of the experience of
those who have worked with Judge Bork, which includes myself,
particularly in civil rights cases.” He also told me that civil rights
enforcement had proceeded apace under Robert Bork's tenure.

1 also called Judge Henry J. Friendly, whom I had clerked for
years earlier. He gave me the same advice. He knew Alexander
Bickel, and he had consulted with him. In watching these hearings,
I have been reminded of the preface to Judge Friendly's book
when, after years on the bench, he had published a collection of his
articles, some of which were very critical of Supreme Court deci-
sions. What Judge Friendly said in the preface to his book “Bench-
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marks” ought to be in the preface to the collection of Judge Bork's
works as they have been submitted to this committee. I will quote:

“Although I would put many of the thoughts expressed in these
papers differently today and would reject a few altogether, I have
thought it best to leave them substantially as they were writ-
ten, . . .”—and this is the essential line—‘hoping that readers will
have the kindness to give some regard to the dates. Attempted re-
writing would create a patchwork—neither what 1 wrote yesterday
nor quite what I would say today.” There is great wisdom in those
remarks.

My years with Judge Bork confirmed everyone’s assessment. One
of the first cases 1 handled, within weeks of coming to the office,
involved a pure speech case in which a gentleman had violated 18
U.S.C. 871, a federal statute making it a crime, without any “clear
and present danger” overlay, to threaten the life of the President
of the United States. Did Judge Bork push that case to its limits?
Did he draw upon his Indiana Law Journal piece in the hope of
having the Supreme Court adopt some agenda? No, that is not at
all what happened. We studied the record in the case, and even
though the gentleman’s defense attorney had not raised it, we
found that the defendant had been deprived of a fair trial, and we
did what we were required to do: do justice. We confessed error in
the Supreme Court of the United States, and the Court reversed
his conviction.

I would like to end on one note. I have been practicing law before
the Supreme Court for 17 years. I do not want a Justice who is pre-
dictable. I want a Justice who is openminded, and fair, who can be
persuaded, who is not bound and controlled by sympathy. I want,
in short, a Justice who is neutral, because otherwise my role as an
advocate before the Court is of little use.

Robert Bork would make that kind of Justice.

{Statement follows:]
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STATEMENT OF A. RAYMOND RANDOLFH
TO THE SENATE JUDICIARY COMMITTEE

SEPTEMBER 28, 1987

Mr. chairman and Members of the Committee:

I appear here today in support of the nomination of Judge
Robert H. Bork to be an Associate Justice of the Supreme Court of
the United States.

I am a partner in the Washington office of Pepper, Hamilton
& Scheetz. By way of introduction, I have included a
biographical sketch in the margin.l

I wish to address the Committee as a member of the EBar of
the Supreme Court, as a lawyer who has twice served in the Office
of the Solicitor General of the United States, and as a friend
and former colleague of Judge Bork.

From 1973 to 1977, Robert H. Bork served as Solicitor
General of the United States. His performance was outstanding
and no witness before this Committee has -~ or could -- say
ctherwise. There is no better measure of what one could expect
from Robert Bork as an Associate Justice. Yet his record as
Sclicitor General has been buried in an avalanche of testimony

and materials about other matters. That is indeed unfortunate.

1. B.S. Drexel University (1969); J.D. University of .
Pennsylvania Law School {summa cum laugde)} (196%); Managing Editor,
Law Review.

Law Clerk to Judge Henry J. Friendly, United States Court of
Appeals for the Second Circulit (1969-70}.

Assistant to the Seolicitor General of the United States
(1970~73); ; Deputy Solicitor General of the United States (1975-
77); Special Counsel, Committee on Standards of Official Conduct,
U.S. House of Representatives (1979-80).

Special Assistant Attorney General, State of Montana, 1983 -
(honorary) ; Special Assistant Attorney General, State of New
Mexico (1985 «); Speciaml Assistant Attorney General, State of
Utah (1986 -).

Member, American Law Institute; American Trial Lawyers
Ass’n; Supreme Court Historical Society.

Adjunct Professor of Law, Georgetown Law Center (1974-78}

Bar Memberships: Supreme Court of the United States; United
States Courts of Appeals for the First, Second, Fourth, Fifth,
8ixth, Seventh, Ninth, Eleventh and D.C. Circuits; Supreme Court
of California: District of Columbia cCourt of Appeals.
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With the exception of the Justices themselves, there was no
person in America who had more power and opportunity to influence
Supreme Court decisions and the development of constitutional law
than Robert Bork when he served as Solicitor General.
Participating in more than half of all cases the Supreme Court
decided during those four years, Solicitor General Bork not only
shaped the cases as they were presented to the Supreme Court, but
also played an important, indeed critical, reole in determining
which cases the Supreme Court would have an opportunity to
decide.

Desplite, or perhaps because of, his vital position as the
bridge between thae Judiciary and the Executive, Solicitor
General Bork had extraordinary independence. He decided what
position to take on behalt of the government and whether to
confess error in cases the government had won in the lower
courts; he determined whether to flle amjcug curiae briefs in
cases to which the government was not a party and what should be
said in those briefs; and he sat in judgment of hundreds of
requests to allow the government to appeal from an unfavorable
decision or to seek Supreme Court review, 1In no case during that
period; did the federal govermment ask -- or refuse to ask -- the
Supreme Court for relief without Solicitor General Bork’s careful
review and authorization.

shortly after Robert Bork left office, the new
Administration studied the independence of the Solicitor General
and concluded that it had been established by Robert Bork and his
distinguished predecessors in their steadfast performance of four
basic functions: *The Solicltor General must coordinate
conflicting views within the executive branch; he must protect
the Court by presenting meritorious claims in a straightforward
and professional manner and by screening out unmeritorious cones;
he must assist in the orderly development of decisional law; and
he must "do justice’ =-- that is, he must discharge his office in
accordance with law and insure that improper concerns do not
influence the presentation of the Government’s case in the

Supreme Court.” Office of Lagal Counsel, bDepartment of Justice,
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©; Ge : .The Ro Selicito
General (1%77).

A3 a young lawyer finishing a clerkship with one of the most
distinguished judges in this century, Judge Henry J. Friendly,
the Solicitor General’s Office was where I wanted to start my
legal career. 1In 1970, I became an Assistant to the Solicitor
General, serving under then-Solicitor General Brwin N. Griswold,
the former Dean of the Harvard Law School who had heen appointed
by President Johnson. During the next three years, I argued
cases before the Supreme Court and wrote briefs for the
government involving a variety of issues. In May 1973, shortly
before Dean Griswold departed, I left the *S.G.’'s” Office for
private practice.

In early 1975, I was asked whether I would be interested in
returning as a Deputy Solicitor General under then-Solicitor
General Bork. Of Robert Bork, I knew only that he had been a
Yale law professor, that he had fired Arcbibald Cox and that he
had published & provocative article -- or more accurately,
speech ~- in the Indiana Law Journal, which I had read.

By that time, Judge Friendly had written a large number of
articles, some quite critical of Supreme Court decisions, and
had collected some of them in a volume entitled RBenghmarks
(1967). In considering the Indiana Law Journal piece published
before Robert Bork had become Solicitor General, I was reminded
of what Judge Friendly had written in the preface toc Benchmarks
(p. viii): ~*although I would put many of the thoughts expressed
in these papers differently today and would reject a few
altogether, I have thought it best tc leave them substantially as
they were written, hoping that readers will have the kindness to
give some regard to the dates. Attempted rewriting would create
a patchwork -- neither what I wrote yesterday hor quite what I
would say today.” The wisdom of that message was important to me
then, twelve years ago; it is, I bellieve, all the more important
today in light of the course of these hearings.

Before accepting the position as a Deputy Seolicitor General,

I spoke at length with Lawrence G. Wallace, a former law clerk to
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Justice Hugo Black. Mr. Wallace was also then a Deputy Seolicitor
General, as he gtill 1s, and for many years had been handling the
government’s civil rights litigation in the Supreme Court. (As
Mr. Coleman testified, Mr. Wallace later became known for his
retusal to sign the government’s brief in the Bob Jones
gnivg;gigx case,) We had worked together on important cases
supporting civil rights during my previous tenure in the $.G.’s
Office and had won several major victories. Mr. Wallace spoke
highly of Soliciter General Bork, told me that he was a decent
and fair-minded man, and that civil rights enforcement had
proceeded apace under his supervision. Judge Friendly knew of
Robert Bork through Alexander Bickel at Yale and he too advised
me to accept the position.

I began working as a Deputy with Solicitor General Bork in
January 1%75. The Department of Justice was back on an even
keel, having changed remarkably since my departure in the spring
of 1973 when morale was at a low and the story of Watergate was
beginning to unfold. A short time after my arrival, I began to
appreciate Robert Bork’s extraordinary qualities.

The Supreme Court had taken a case (Rogers v. Upnited States)
involving a federal statute (13 U.S.C. 871) making a form of pure
speech a felony, without any ”clear and present danger”
qualification. The statute punished by up tc five years’
imprisonment willful threats on the life of the President and had
earlier been held constitutional in Watts v. United States, 3%4
U.5. 70S.

I was the Deputy in charge of the Rogars case. One might
have supposed that Solicitor General Bork would have pushed the
case to limit, drawing on thoughts expressed in his Indiana Law
Journal article, but that is not what happened. In reviewing the
recerd in preparation for briefing the case, we discovered that
notes had passed between the judge and jury outside the presence
of counsel. Although the defendant‘s attorney had never raised
the point and could have been deemed to have wajved it, we
determined that the defendant had been denied a fair trial.

Solicitor General Bork therefore directed that United States "do
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justice” and contess error, which we did. As a result, the
Supreme Court reversed the conviction. R it es,
422 U.S. 25 (1975).

Thus began my time with Robert Bork, and for the next two
years we worked together daily, holding countless meetings with
those inside the government and cut who socught to persuade the
Solicitor General to take particular positions in the Supreme
Court or to authorize petitions for Supreme Court review. From
morning to evening, day in and day cut, the great constitutional
issues of the day filled our discussions, as hundreds of cases
poured into the Office for briefing as they made their way to the
Supreme Court. Did Solicitor General Bork have an *agenda”?
Absolutely not. Was he a "rigid ideologue?” Ridiculous! Did he
seek to set back civil rights or individual rights or women’s
rights? Absurd!

There is one description of Robert Bork that is accurate
above all others. Biography often reveals as much about the
writer as his subject and when Robert Bork wrote this about his
departed friend, Alexander M. Bickel, he was in fact alseo
describing himself: “He regarded every book, every article, as an
experiment, not a final statement. He was always, moreover, open
to argument, and his thinking changed in response to it, as well
as to his own experience and second thoughts.” Just as
important, *"because he was not frozen into a system, because he
believed in the central importance of circumstance, the limited
range of principles, the complexity of reality, he learned and
evolved., It iz impossible to give a snapshot of his philosophy.
It was moving, deepening, to the end of his life.*

This is the Robert Bork I knew when we worked together. This
is the Robert Bork I know today. A moment’s reflection shows that
this is the Robert Bork the Committee heard during five days of
calm, frank, open and dispassionate testimony.

During my years with Solicitor General Bork, there were many
important cases, but one deserves special mention because it
aroused so much passion and public¢ debate. A ruling by the
Supreme Court in 1972, on procedural grounds, had resulted in

nullifying State and federal death penalty statutes. Eurmen v.
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Geoxgla, 408 U.S. 238 (1972). Within a few short years, the
legislatures of 35 States and the Congress of the United States
had reenacted death penalty statutes complying with the
procedural requirements of Furman. The issue whether the death
penalty violated the Eighth Amendment to the Constitution was
thus joined. The issue was argued once in the 1974 Term {Fowler
¥. North Carolina, No. 73-7031) and then set for reargument in
the next year. In the meantime, the law reviews -- particularly
the Yale Law Journal -- churned out reams of material on the
subject.

As is nearly always the case in Supreme Court practice, what
nattered was not what the law professors had to say. Instead, it
was the Brief amicus guriae submitted by Solicitor General Bork,
and signed by him, myself and Prank H. Easterbrook, then an
Assistant In the Office and now himself a federal court of
appeals judge, and Solicitor General Bork’s stirring oral
argument in the case by special leave of the Supreme Court.

At the center of the controversy stood the opposing
argument, which urged the Court to declare the death penalty
unconstitutional in violation of the Eighth Amendment because it
contravenad evolving standards of decency in America. Solicitor
Ganeral Bork’s answer is worth quoting at length because it
captures so very much ¢f his approach to arguments that, in one
form or another, insist that the Supreme Court should fasten its
moral views on the nation.

After peointing out that in the preceding few years 35 Stateas
and Congress had passed death penalty statutes, Solicitor General
Bork’s Brief stated as follows:

How then can it be declared by this Court, by any
court, that the death penalty contravenes evolving

standards of decency or contemporary notions of human

dignity or society’s currently~held moral values? The

framers of the Constitution *might have made the judge

the mouthpiece of the common will, finding it out by

his contacts with the people generally; but he would

then have been ruler, like the Judges of Israel.”
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[Learned Hand, "How Far 1ls a Judge Free in Rendering a
Decision?* (1935}, in The Spirit of Liberty 109
{(Dilliard ed. 1960}). The question cannot be avoided:
if this Court were to hold that the death penalty
vielates evolving standards of decency, would not one
than be required to conclude that 35 legislatures and
the Congress of the United States are unenlightened,
that they are out of step with contemporary meoral
standards and the will and spirit of the pecple whe
elected them? Courts announce their view of society’s
standards of decency and, by doing so, encourage public
acceptance of what can at best be only a prediction.
But with respect to the death penalty the Court has
previously spoken [in Furman) and it has seen the
response.

Thie is not to say that a position espoused by an
enlightened few is to be ignored. It is not. 1In all
sociaties, In all ages, tha ldeas of thosa in a
minority have influenced and inspired those in the
majority. But this describes tha legislative process,
not the judicjal. Only when a minority opinion has
gradually made its way to acceptance by the society can
we be sure that it was and is the enlightened view and
not merely an unpopular and unpersuasive opinion. If
judges anticipate the moral verdict of society, they
will frequently anticipate incorrectly and fasten thelr
own views upon tha nation in the name of enlightenment.
Such a theory of judicial power resembles too closely
Rousseau’s concept of the general will, which is
entitled to govern even when possessed only by a
minority, and is antithetical to the tenets of
representative democracies. 1If, as the Eighth
Amendment contemplates, the people are to give their
verdict of what is cruel and unusual, the people --
through their elected representatives -- must sit in

judgment .
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The result of Solicitor General Bork’s arguments is of
course well known. In Gregg v. Geordja, 428 U.S,153 (1976), and
its companion cases, the Supreme Court held by a margin of 7 to 2
that the death penalty does not violate the Constitution. The
opiniong of the Justices in the majority reflect the position and
ayguments set forth for the United States by Solicitor Geaneral
Bork.

I would like to close on two notes. First, Judge Bork would
make the kind of Justice that advocates in the Supreme Court
should welcome. I have heen practicing before the Supreme Court
for 17 yeara. The gualities any advocate wants in a Justice are
the antithesis of “predictability.” We want neutrality, open-
mindedness and the willingness to be persuaded by reasoning and
argument. The late Justice Potter Stewart was such a Justice and
when the Bar of the Supreme Court met to honor his memory, the
words of another "distinguished jurist” were quoted to describe
Justice Stewart’s approach to judging. That distinguished jurist
was Judge Robert Bork and Judge Bork’s words bear reppégling
here: the "abstinence from giving his own desires free play,
[the] continuing and self-conscious renunclation of the power,
that is the morality of the jurist.” Bork, Tradition and
Morality jin Consjtutional Law, p. 11 (1984).

Finally, I urge the Committee to consider and evaluate Judge
Bork in the spirit in which the Framers created the Constitution.
As Judge Friendly Urote,2 the Constitution demands, modestly but
insistently, "a spirit of moderation, of compromise, and of
placing the public good above private ends.” Judge Henry J.

Friendly, The Constitution, in e Under , at p. 19

(Dep’t of Justice Bicentennial Lecture Series 1976)}. That is the
spirit in which Judge Bork appeared before this Committee. It is
now for the Committee and for the full Senate to show the people
of America and the historians of tomorrow that it too _shares the

same abiding splrit.

2. I cannot resist a digression here. Judge Bork has been
disparaged for his critique of the Supreme Court’s decision in
Shelly v. Kraemer, 334 U.S. 1 (1948). He was scarcely alone,
Among the scholarly works on this subject, Judge Friendly'’s
analysis of the case is worthy of the Committee’s consideration
and I have included it as an attachment to this statement.
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Henry J. Friendly, The Dartmouth College Case and the Public-
Private Penumbra, pp. 14-18 (1968) (footnotes omitted):

The view that the Pourteenth Amendment may have some
such sweep stems Erom what has been called the "portentous

decision" twenty years ago in Shelley v, Kraemer, or, more

accurately, from attempts to supply & reasoned basis for It. The
holding, that the equal protection clause of the Fourteenth
Amendment prohibited a state court's allowing the beneficiary of
a covenant restricting against the sale of large tracts of real
property to Regroes to prevent the taking of poasession by a
Negro who had bought a lot from a willing white seller, does not
now seem very "portentous”; indeed, today one can hardly imagine
the case having been decided otherwise, Almost no one disagrees
with the result of Shelley v. Kraemer; yet despite the quantity
and gquality of scholarly writing, the attempt to extract a sati-
sfying general principle for it has run into the gravest dif-
Eiculties and seems to lead inescapably to the great blue yonder.
One point on which there is general agreement is that
the opinion, by Chief Justice Vinson, gives little help. After

characterizing the Civil Rights Cases as holding "that the action

inhibited by the first sectlon of the Fourteenth Ameéndment is
only such action as may fairly be said to be that of the States”
and that the Amendment “erects nc shield against merely private
conduct, however discriminatory or wrongful," and saying "that
the restrictive agreements standing alone cannot be regarded as
viclative of any rights guaranteed" by the Amendment, he added
that "here there was more.” The "more" was "judicial enforcement
by state courts of the restrictive terms of the agreements."” The
discovery was followed by an extensive and convincing
demonstration that "from the time of the adoption of the
Fourteenth Amendment until the present, it has been the
consistent ruling of this Court that the action of the States to
which the Amendment has reference includes action of state courts

and state judicial officials.” What the demonstration
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unfortunately did not demonstrate was the only point at issue:
namely, that the Court had ever so held with respect to action of
a state court that simply enforced a private agreement which the
opinion, perhaps in error, conceded to be wvalid.

By all odds the most influential criticism of this
fallacy is Professor Herbert Wechsler's Holmes Lecture of 1959 at
the Harvard Law School, which sparked a discussion that continues
with unabated fury. While he propounded searching guesticns as

to the implications of Shelley v. Kraemer in other areas, enough

for ocur purposes can be asked about restrictive covenants
themselves. We have learned that a state violates the Fourteenth
Amendment if it awards damages to beneficiaries of a racially
restrictive covenant against a covenanter who breaks it, although
the author of the Shelley opinion disagreed. Suppose a
prospective vendor sued under a declaratory judgment statute for
a decree that he might sell or a purchaser sued for a declaration
that he might buy free of a covenant restricting against sale to
a particular minority group., and a state court declined to grant
relief, saying it did not propose to give legal advice on this
issue although it had done so on similar ones. Does anyone doubt
that the Supreme Court would reverse, although here the state has
simply abstained? Suppose an action to enforce such a covenant
was brought in a federal court on the basis of diverse
citizenship. BHere there would have been no action by a state
courk, yet it would be a foolish prophet who would think the
result would differ, or should. Indeed the companion case of
Hurd v. Hodge reached a similar result as to a restrictive
covenant in the District of Columbia. The Court's explanation of
Shelley v. Kraemer thus simply will not wash even in the area of
restrictive covenants, let alone as to other problems that have
arisen. The trouble was not simply the Misscuril and Michigan
courts’ decrees;: it was the Missouri and Michigan common law
which made the covenants valid and enforceable.

Professor Wechsler's challenge speedily elicited an
attempt at principled elucidation of Shelley by Professor, now

Dean, Louis Pollak. His thesis was that the line that cannot be
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cressed by the state "is that beyond which the state assists a
private person in seeing to it that others behave in a fashion
which the state could not ikself have ordained." Shelley thus
rested on the state's having allowed a third party to upset a
consensual transaction between two others on a ground not
permitted to the state itself. This principle neatly explained
the failure of the Court to intervene in such cases as Rice v.

Sioux City Memorial Park Cemetery and Black v. Cutter

Laboratories on the basis that there the state had merely
declined to invalidate provisions in contracts between the
parkties, although it could not constituticnally have made such
contracts on its own, Similarly his formulation supported the
first denial of certiorari after the substitution of private
trustees in the Girard College case, although state action would
have existed if the trustees had wished to abandon Girard's
restrictions and the Pennsylvania courts had Eorbidden. Yet this
position led bean Pollak to reject a well-known Massachusetts
decision, Gordon v. Gorgdon, upholding a testator's direction Eor
Eorfeiture of a legacy in the event of his son's marriage outside
the Jewish faith, unless "the state has power to inhibit --
perhaps to prohibit altogether —- miscegenation of Jews and
others,"™ which it rather obviously does not. I am not certain
Dean Pollak was required to go so far; conceding that
Massachusetts was engaging in state action, one could justify the
decision on the lack of any public conseguences sufficiently
material to warrant disregard of the testator's desires. Despite
the elegance of Dean Pollak's thesis and its initial appeal, it
has generally been regarded as turning too largely on the
accident of how a case arises and thus failing to supply a truly
satisfying principle.

Another notable attempt to f£ill the jurisprudential
vacuum was Professor Louis Henkin's article three years later,

"Shelley v. Kraemer: Notes for a Revised Opinion." He took a

far more sweeping approach than Dean Pollak, expressing favor Eor
a principle Foreshadowed by a pre-Shelley decision reversing an

Illineis injunction against peaceful picketing on the basis that
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the prohibited state action was not the court's decree but the
Illinois common law that led te it. Correctly, in my view, this
“puts the common law of a state generally on the same footing as
its legislation, rejects distiqction between the written law and
the unwritten, and makes the state responsible for both.”™ What
is not clear to me is where Professor Henkin's approach falls
short, as he thinks it does, of the extreme positicn that the
state's maintenance of any rule of law as to private conduct,
whether a rule of interference or a rule of noninterference,
constitutes state action, save for noninterference in the narrow
area where the state could not constitutionally interfere, and,
if so, what the basis is for the short-fall. What concerns me
more are suggestions in the article that seem to identify this
narrow area where state inaction is not state action because the
state could not constitutionally act with what is constitu-
tionally permissible, at least as regards discrimination. I
cannct believe this is so. Although the state may not be able to
punish a householder who expels a Regro From a party in his home
to which all white residents of the neighborhood have been
invited, I doubt it is consktitutionally regquired to dispatch the
police to aid him in the effort. VYet it is surely free to send
the police if it chooses and, if I read Professor Henkin aright,
the fact that the state can constitutionally choose causes this
not merely to be state ackion, which it clearly is, but uncon—
stitutional action, which I think it is not -- since any such
view would place a premium on self-help. Again, the fact that
Massachusetts could have refused to enforce the Forfeiture in
Gordon's will for marriage cutside his faith does not make
inevitable a conclusion that enforcement of the will was
unconstitutional,

If anyone thinks I imagine that by venturing to disagree
with these respected scholars I have solved the puzzle of Shelley
v. Kraemer, he has another think coming. Perhaps indeed there is
no legical stopping place short of the extreme position that
whenever a state has exercised an option to enforce or refuse to

prevent individual action which would wiolate the Fourteenkth
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Amendment if taken by the state itself, there is state action,
although not necessarily unconstitutional state acticon., FPor the
Supreme Court to affirm this would not require it to overrule the

Civil Rights Cases; these could be rested on the basis fcr which,

as indicated, there is support in Mr. Justice Bradley's opinion
-- that Congress can act to enforce the Fourteenth Amendment only
when there is ground for thinking a state would violate it either
by action or by inaction.

I cannot held shuddering, however, at all the
implications of this extreme position. It would mean mounting
dockets Eor the Sup:eme Court and other courts, especially for
lower federal courkts in suits under the civil rights statutes.
Many of these action would relate to petty grievances not worthy
of judicial consideration; academic writers tend to concentrate
on meritorious claims without sufficient regard for the judicial
burden in sorting them out. Other actions would involve more
important policies which, although of dubious wisdom, were not
dubious encugh to be unconstitutional, yet where a decision of
lack of unconstituktionally might be taken as "legitimating” a
practice that was far from being approved. Of equal concern are
the temptations afforded by difficult cases to intrude cn
conseitutional grounds into areas best left to the legislature,
the difficulties of limiting such decisions to the facts that
gave them birth, and the consequent increases in actual or
potential Federal-state collisions. The c¢ourks lack the time,
the empirical knowledge, and the wiadom to handle every claim of
unegual or arbitrary treatment by individuals enforced or not
prevented by the states. Recognizing that the difference between
a view allowing Fourteenth Amendment attack on any decision to
enforce or not to enforce a rule of law but giving fairly wide
latitude to the states in the area of nonenforcement and the
position that some "significant state involvement" is a
precondition to such attack is only "one of emphasis” which is
"slight and subtle,” Professor Lewis persuasively argues "that
the differences in operation and effect of the analyses, in the

acceptableness of the decisions reached through their use and in
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the responses of the various organs making up the federal
totality to results of the two analyses, may be marked." However
this may be, what is always vital to remember is that it is the
state's conduct, whether action or inaction, not the private
conduct, that gives rise to conseitutional attack; it still
cannot be doubted that the Fourteenth Amendment was designed to
protect the citizen against government and not against other
citizens. Decision of actual controversies thus is not helped
overmuch by first making an exceedingly broad proclamation as to
what constitutes state action and thep limiting the vision to
racial discrimination, and even as toc that conly with respect to
"salient aspects of the public life" withouk defining what life
is public or what aspects are salient, or by saying this is
subject to "a prudent use . . . of the resources of law to atford

'protection without indicating what that may be. In the
Supreme Court's recent opinion holding the refusal of a
subdivider to gell a residential lot to a Negro to be unlawful,
the placing of decision on the first section of the Civil Rights
Act of 1866, which was considered to be within the power granted
Congress by Section Two of the Thirteenth Amendment without

regard to state action, avoided any need to reconsider that

therny subject.
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The CuaaigMaN. Thank you, Mr. Randolph.
Ms. LaFontant.

TESTIMONY OF JEWEL LaFONTANT

Ms. LaAFonTANT. Good afternoon, Mr. Chairman and members of
the committee.

Judge Bork has asked me to appear on his behalf. I have re-
viewed most of the relevant court cases; I have read his writings;
and I have watched and listened to his testimony as well as that of
many witnesses who have appeared before you. There has been a
thorough discussion of the cases in which he has been involved and
an unending criticism of much of his writings. I must say that I
don’t recognize the Judge Bork I know from so much of what has
been said by his opponents here.

You see, I knew him well. Let me tell you about the heart of the
man. In 1973 after I left the United Nations, I came to the Office of
the Solicitor General. I was a rarity, if not an oddity: there never
had been a woman, black or white, Deputy Solicitor General of
these United States. And my presence here is due to the high
regard I have for Judge Bork, based upon my personal experiences
with him.

Judge Bork placed me in charge of the entire Civil Division
where I reviewed hundreds and hundreds of cases that had been
determined first in the U.S. district courts and then in the U.S.
courts of appeal. I say I was an oddity—and it's not just my assess-
ment; it appeared that there was also the perception of the staff in
the offices of the SG. You see, attempts were made to isolate me.
On one occasion, a secretary who had warmed up to me after a few
months after my arrival, she said: I am going to tell you some-
thing, Mrs. LaFontant, that you are not going to like—the other
deputies meet regularly, and you are not included. How do you
know this, I asked. She continued: I was told to call the deputies in
to a meeting and the names were called, and I said: “And Mrs. La-
Fontant?”’ The response was: oh, no, just the men. The response
could have been: oh, no, just the whites.

I immediately reported this to Solicitor General Bork, and it is
an understatement to say that he was appalled. And though he is
usually a calm and even-tempered person, he exhibited strongly his
dismay and sputtered his unhappiness about this attempt to ex-
clude me and to discriminate against me. The very next day was
the beginning of my attending so many briefings—I was bombarded
with meetings—that I wondered to myself whether I had been wige
in complaining in the first place.

But those meetings were very important, not only because the
current cases were discussed, the relevant law reviewed, but the
cases for argument before the Supreme Court were assigned at
those meetings, and those in charge of assigning have the pick of
the cases to present to the various lawyers.

By being kept out of these discussions, my education of course
was being limited, to say the least, and I was not given the choice
cases to argue.

But Judge Bork handled this in his usual low key, quiet but de-
termined and fair manner—no confrontation, no embarrassing ac-
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cusations—things just changed. He had seen to it that I was treat-
ed the same as the others.

And during my entire tenure there, Judge Bork exhibited com-
plete fairness and openness. He was always open for debate—actu-
ally enjoyed the give and take of debate. He believes, and has said:
intellect and discussion matter, and can change the world. He
doesn’t have a closed mind.

Bob Bork’s devotion to women’'s rights was further exhibited in
his support of the Federal Women’s Program of the entire Depart-
ment of Justice, In fact, the Federal Women’s Program was found-
ed in my quarters of the Solicitor General’s Office, and I became its
first chair, which could not have happened without the blessing
and encouragement of Judge Bork.

The purpose of the Federal Women’s Program was the elimina-
tion of sexism, to enlarge the recruitment and promotion of
women. It seemed there was an invisible ceiling at about grade 12
for women when I was here. Qur group studied and tracked women
and men from their entry into the Department and throughout
their careers, and found that women with the same or similar cre-
dentials as men could not rise above grade 12. We sensitized,
through written and verbal contact, the department heads to the
discrimination against women at the Department of Justice, and
held what was called “women’s exposition” at the Justice Depart-
ment each year for several days, and included all agencies of gov-
ernment and even the surrounding business and civic community.
We put in place programs to combat the sexism that was rampant.
Our efforts played no small role in opening the doors of opportuni-
ty for women and improving the status of women. We take some
credit for increasing the number of female employees, as well as an
improvement in their overall distribution to more responsible posi-
tions.

I do believe that Bob Bork, by putting the weight of his office
behind this program, caused the department heads to sit up and
take notice.

All of my life I have been involved in civil rights organizations,
having served for many years as secretary of the Chicago branch of
the NAACP, on the board of directors of the American Civil Liber-
ties Union and its legal redress committee, and as chairman of the
Illinois Advisory Committee of the U.S. Civil Rights Commission,
as well as being a commissioner of the Martin Luther King Holi-
day Commission. I have no hesitancy in supporting Judge Bork’s
nomination to the Supreme Court.

Not only is he a supporter of equal treatment for women. I sin-
cerely believe that he is devoid of racial prejudice, or else I would
not be here.

But what I like about him further is that he can be persuaded.
In his 1963 New Republic article, he opposed the public accommo-
dations provision of the proposed 1964 Civil Rights Aect, but 10
years afterwards, in 1973, while I was in the Solicitor General’s
Office, he changed his mind. He admitted he was wrong, and he
has been severely criticized for his change of heart. To me that is a
sign of true intellect, that you can admit you made a mistake. Bork
said: “I was on the wrong track, the civil rights statute has worked
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very well, Were it to be proposed today . . ."—and he was talking
in 1973—"“I would support it.”

Judge Bork’s commitment to and great and unusual respect for
precedent was made clear to me when he was Solicitor General. He
preached the importance of the stability of the law. He stated at
these hearings that he would respect precedent. I believe him.

When he states he now accepts Brandenburg, 1 believe him. Re-
cently I asked Judge Bork a question: Is a case that was decided by
a b-to-4 vote, such as Roe v. Wade, just as much a precedent as one
that was determined by a 9-to-0 vote? His response was: you bet
you. He is no ideologue, but an objective clearthinking jurist who,
in spite of his difference with the rationale of Roe v. Wade, testified
along with Archibald Cox against the pro-life bill, or the human
life bill proposal that would have made abortion murder, as defin-
ing life as beginning at conception.

But no matter how well you know a person, in evaluating the ju-
dicial competency and suitability of one who is being considered for
appointment to the Supreme Court, there is no looking glass into
which we can gaze and with accuracy and credibility determine or
predict with certainty how an Associate Justice will perform,
reason, decide, and vote in the abstract. The Justices, as I under-
stand the situation, decide cases on the basis of the facts before
them, the nuances of the circumstances, and the controlling prece-
dent.

Indeed, no attempt should be made to really obtain prior commit-
ments as to how he will vote. It’s inappropriate to attempt to fetter
the judicial freedom of a jurist by seeking or demanding to know
how he will decide issues and cases in the future.

I see that my time is up. I have submitted a paper. I'd like at
this time to say thank you very much, and I am open to questions.

[Statement follows:]
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RFMAFKS OF JEWEL S. LAFOMTANT
RE UDGL ROBERT BORK
BEFORE THE UNITED STATES SENATE JUDICIARY COMMITIEE

SEPTEMBER 28, 1987

Mr. Chairman, Membors of the Camittee, my name 1s Jewel ILafontant.

I am a scnior partner in the Chicago based law Famn of Vedder, Price,
Kaufwan & Kanmholz'\v;i& offices also in Mew York and Washingtom, D.C.

Judge Bork has asked me to appear on his behalf, I have reviewed most
of the retevant court cases. Hawve read Judge Bork's writinas and have
watched and listened to fus testumony as well as that of many witnesses
whe have appeared before you.

There has been a thorough discussion of the cases in which he has been
involved and an uwnerding criticism of much of his writings.

I must say that T do not recognize the Judge Bork I know fram so much
ot what has been said by his opponents. I knew him well.

Let me tell you about the heart of the man.

In 1973 I was a rariky, if not an addity, in the Solicitor General's
Office. You see, there nover had been a woman, black or white, Deputy
Solicitor General. My prosence here is due to the high regard I have for
Jielge Bork basod upon my personal experiences with him.  Judge Bork qave
m the opportunity Lo represeni our Goverrment before the United States
Lupreme Courk,  He placed me in charge of the entire Cival Mvasion where
I reviewsd hundreds aud lundreds of cases that had heen detormaned first in
Ll U,5. District Courts and then in the U.S, courks of appeal, T say I
wan an oddity - not only my assesament ~ and it appeared that that was
aiso tho perception of the staff 1in the offices. You see, attempts were
nade Eo isolake me. On one occasion a sccrctary wio had warmoed up to me
— a few months after my arrival — said, "I am going to Lell you samethina,
Miv,, Tafontant, that you are not going to like. The other deputies meet
remlarly and you are not included.™  “"How do you know this", T asked.
sl continued, T was loll to call the deputies into a meeting and the names
o called and T satd "and Mrs. Lafontant'." "Oh no, just the men" was
the response.  |oammodiately reported this to Solicitor General Bork.

11 15 an understatement to say Chat he was appalled. And, though le s

Ll Ty s calm oand even tompered person he exhibibed strongly his dismay and
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spalttered his unhappiness about this attempt to exclude me and to discriminate
wyunst me,  The very next day was the begimning of my attending so many
Inicfings -= T was Jxmbardod with meetings — that I wondered to myself
vhother I had been wise in complaining in the first place. Those meatings
were very important not only because the current cases were discussed;

the relevant law reviewed but the cases for arqument before the Suprane
Court were assidned at those meetings and those in charge of assigning had
the "pick” of the cases to present to the various lawyers. By being kept
out of these discussions, my education was being limited — to say the
least ~— and I was not given the choice cases to aroue. Judae Bork handled
this in his usual low key, quiet, but determined and fair manner.

No confromtation — no embarrassing accusations. Things just changed!

He had seen to it that I was treated the same as the others.

During my entire temure there, Judge Bork exhibited complete fairness
and openness. He was always open for debate -- actually enjoyed the quwe
and take of debate -- he helieves and has said "intellect and discussion
matter and can change the world." He does not have a closed mind.

Cob Bork's devotion ko women's rights was further exhibited in his
support of the Federal Wanen's Program of the Department of Justice.

I fa:k the Federal Wamen's Program was founded in my guarters of the
£alicitor General's Office and T became its first Chair which could not
hovre happened withput the bhlessing and encouragement of Judge Bork.

The parpose of WP was the elimination of sexism.to enlarge the
recraitment and promotion of wamen. There was an invisible ceiling ab about
grade 12 for wamen. Our group studied and tracked wamen and men fram their
entry into the Department and tlroughout their career — and found that
wouen with the same or similar credentiazls as men -— could not rise above
grade 12, We sensitized —- through written and verbal contact -- the
drpartment heads to the discrimination against women at the Department of
hastice and held what was called Wamen's Expo at the Justice Department each
veur for several days -- and included all agencies of govermment and even
LIy surrounding business and ecivic commmity, We put in place programs to
covbat the sexasm that was rampant. Our efforts played no small role in
opening the doors of opportunity for women and iwproving the status of women.
Ve take same credit for increasing the mmiber of frmale employecs as well
as an provenent in their overall distribution to more responsible

positions.,
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Al of my adult 1ife T have been active in civii rights organzations,
Lwing served for many years as Secretary to the Chrcago Branch of the MARCP
on the Board of Directors of the American Civil Tdberties Unian and iks
lugal Redress Commttec and as Chairman of the Illinois Advisory Cammittes
ob the U.S. Cival Rights Camission, and kxnng a Cowmssianer of the
Mortin Luther King Holiday Conmuission, T lave no hesikancy in surpory g
Judge Bork's namination to the Supreme Court.

Not only 15 he & supporter of equal treatment for women, 1 sincerely
lx:l1eve that he is devoid of racial prejulice. FPurther, what I like about
lm 1s that he can be persuaded. In his 1963 New Republic Article he
oppesed the Public Pccammodations prowisions of its proposed 1964 Cival
Riyhts Act. Ten years alter the Hew Rgpublic Article, in 1973, while I was
1n the Solicitor General's Office, he changed his mind. He admitted he was
wrong. He has been severely criticized for his change of heart. To me,
that 13 a sign of true intellect -- that you can admit you have made a
wistake. Bork said, "7 was on bhe wromg track.® The Civil Rights statute
lias worked very well —- were it to be proposed tnday (1973) I would support
1.

Judge Bork's commitment to and great and unusual respect for
; cudent was made clear to me when he was Solicitor General. He preached
1l umortance of the stability of the law. He stared at these hearings that
L. would respect precedent. I beliewve him. Fkhen he states he now accepts
14 ondenberd, I believe him. Recently, I asked Judge Bork a questiaon,

15 a case that was decided by a 5 to 4 vote (such as Roe v. Wade} just as
mieecli o precedent as one ihat was detemmined by a 9-0 vote.” His response was,
" we betchal”

ik 18 no idealogue —— Luk an objective, clear thinking jurist who in
st of s difference with the ratianale of Roe v. Hade testified along
vo-h Archabald Cox .wpinst the Pro~Life Bill or, "tluman Life Bill -~
. posal that would have made abortion marder as defining life as
1 prnning at concopt ron.™

Jo matter hear we 11 you helieve you kaow a person, in evaluating the
wicial competency arkd suitability of one who is being considered for
) po1ntment to the Supreme Court, there is no looking glass 1nlo which

1w can gaze and with accuracy and credibility determine or predict
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with certainty how an associate justice will perform, reason, decide and
vote ~- 1n the abstract. Judges, as I understand the situation, decide
cases on the basis of the facts before them, the nuances of the
clrcumstances and the controlling precedent.

Indeed, no attempt should be made to obtain prior cammiiments as to
hew he wall vote, or a fortiorari, it is ipnappropriate to att.empt to
fetter the judicial freedom of a jurist by seeking or damanding to know
Fezs he will decide 1ssues and cases in the future,

There is a notable situation nvolvaing the great controversy and
dabates which arcose during confrontation hearings of the nomination of
M. Justice Huoo Black to the Supreme Court in 1935, Before the hearings,
1t was widely published and disseminated that Hugo Black in early life,
while an elected official wn the political 1life of Alabama, had been a
mydber of the Klu Klux Klan, When confronted with this altegation, he
admkked indeed, he had baen a member of the Klan, Justifiably, the
Block Camunity was sericusly and appropriately concerned about a former
moanbor of the Klan bhecoming a mamber of the Supreme Court of the United
s akes.,

In spite of his pricr Elan membership, Mr. Justice Black was confirmed.
M. Justice Black, the former Alabama Senator and former KKK member -—
oe confirmed and sitting, became a champion of the rights and interests
i the oppressed and down trodden and especially of the Black citizens
of the United States.

Justice Black's opinions were and are among the most liberating
in bringing —- by judicial emancipations —- Blacks into the mainstream of

the American society and releasing them frem the shackles and servitudes
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of an wnsavory history and period of segregation and discriminaticn.

It is certainly within the realm of probability that, when confirmed,
Mr. Justice Bork could very well emlate the distinguished and
liberating career of Mr. Justice Black.

23 a waman — and a black waman — I have no fear of entrusting my
rights and my privileges to Robert Bork as an Associate Justice of the
Suprams Court. I believe him,

T ask this comuttee and the Senate, without reservation, to give
this learned jurist, this legal scholar and philosopher, this craftsman

of jurisprudence, this man with heact, an opportunity to serve on the

highest court.

Thank you. -
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Senator HumpHREY. Ms. LaFontant, if you are nearly finished,
why don’t you go ahead and complete your statement, if you wish?

Ms. LaFonTanT. Well, there is a notable situation involving the
great controversy and debates—I should say thank you very
much—there is a notable situation involving the great controversy
and debates which arose during confirmation hearings of the nomi-
nation of Mr. Justice Hugo Black to the Supreme Court in 1235.

Before the hearings, it was widely published and disseminated
that Hugo Black in early life, while an elected official in the politi-
cal life of Alabama, had been a member of the Ku Klux Klan.
When confronted with this allegation, he admitted indeed he had
been a member of the Klan. Justifiably, the black community, fair-
minded people, were seriously and appropriately concerned about a
former member of the Klan becoming a memger of the Supreme
Court of the United States.

In spite of his prior Klan membership, he was confirmed. And
Mr. Justice Black, the former Alabama Senator and former KKK
member, once confirmed and sitting, became a champion of the
rights and interests of the oppressed and downtrodden and espe-
cially of the black citizens of the United States.

Justice Black’s opinions were and are among the most liberating
in bringing blacks into the mainstream of the American society
and releasing them from the shackles and servitudes of an unsa-
vory history and period of segregation and discrimination.

It is certainly within the realm of probability that when con-
firmed, Mr. Justice Bork could very well emulate the distinguished
and liberating career of Mr. Justice Black.

As a woman and a black woman, I have no fear of entrusting my
rights and my privileges to Robert Bork as an Associate Judge of
the Supreme Court. I believe in him.

I ask this committee and the Senate without reservation to give
this learned jurist, this legal scholar and philosopher, this crafts-
man of jurisprudence, this man with heart, an opportunity to serve
on the highest Court.

Thank you very much.

Senator SpEcTER. You have arrived at a time which may be less
desirable than 10 o’clock at night; you have arrived over the lunch
hour. And I just stepped out for a brief hite. It is perhaps an oppor-
tunity for Senator Humphrey and myself to make a motion and to
decide what the committee will do here in the absence——

Senator HuMPHREY. I am delighted, whatever it is.

Senator SpecTER [continuing). In the absence of the chairman or
anybody from the other side of the aisle.

Well, Mr. Smith, it is your turn.

TESTIMONY OF STUART SMITH

Mr. Smrre. Mr. Chairman and members of the committee, my
name is Stuart A. Smith. [ am a partner in the New York City law
firm of Shea and Gould, and I have practiced there for 4 years.
Before that, I served for 10 years as tax assistant to the Solicitor
General, under three different Solicitors General, including both
Republican and Democratic administrations, including the entire
tenure of Robert Bork.
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During my time at the Department of Justice, I argued almost 50
cases in the Supreme Court and more than 60 cases in the various
circuit courts of appeals. I have worked with many fine lawyers
over a very productive professional career, both in government and
in private practice, but I can tell the committee that I have never
encountered anyone who has been the equal of Bob Bork in terms
of his intellectual integrity and absolute professionalism.

As Mr. Randolph adverted to, the Solicitor Generalship is per-
haps the best preparation a lawyer can have for service on our na-
tion’s highest Court. He has been aptly called the 10th Justice, and
he has enormous authority and independence to influence both the
docket of the Court and how the Court decides cases, because the
Court relies on the Office of the Solicitor General.

Bob Bork presided over the Office of the Solicitor General during
his time, 1973 through 1977, with an intellectual honesty that the
Court deeply appreciated. This quality of intellectual honesty cou-
pled with his profound respect for the rights of individuals con-
vinces me that he would make an outstanding Justice.

I would like to tell the committee about three instances in which
I was personally involved, which I believe serve to illustrate the
nature of his character and capacity.

There are many occurrences in which the tax law and civil
rights or civil liberties laws intersect. In these instances, which
were within my special responsibility in the Solicitor General’s
Office, Judge Bork consistently demonstrated his commitment that
all persons subject to our tax system be treated with absolute fair-
ness.

One of those instances, Senator Humphrey has mentioned last
week, but I think it deserves repetition. In 1976, a black man in
Alabama had been convicted of various drug and criminal income
tax charges. In his petition for Supreme Court review, the defend-
ant claimed that the Government’s principal witness had perjured
himself. I had been asked by the defendant’s lawyer to undertake
an independent investigation of this matter, and I was happy to do
it. It was something that Judge Bork encouraged, that the Govern-
ment had to behave in an absolutely right-minded way in the con-
duct of criminal prosecutions, including the tax prosecutions of
which I was in charge.

I directed that independent evaluation, and that, believe me,
took a good deal of time. We had to delve into the records of the
Drug Enforcement Administration, and it was not easy to extricate
this information. Ultimately, we did, and I recommended to Judge
Bork that we confess error and ask the Supreme Court to return
that case to the court of appeals to consider whether the conviction
should be reversed.

Judge Bork unhesitatingly agreed with my recommendation.
Now, in doing that, I want to make it perfectly clear that it was his
responsibility to do that. Last week, I think the committee heard
some testimony that in connection with various instances in which
Judge Bork conducted himself with exemplary fairness, Mr. Cole-
man, I think, told the committee, “Oh, that was so-and-so, or that
was so-and-so; that was not Robert Bork.” That is, with all due re-
spect, arrant nonsense. That is not the way the Solicitor General’s
Office behaved. It is not the way any chain of command behaves. I
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made the recommendation, but it was Robert Bork who ultimately
made the decision, for which he can take credit or possibly blame.

He took this principled action, in my view, over the strong pro-
test of the local U.S. attorney, who had inundated me and various
other lawyers in the Department with all sorts of pressure to keep
that conviction intact. And we did not do so because, as I said, we
felt ourselves bound by a stricter standard of conduct, a standard of
conduct that Judge Bork encouraged. He brought out the best of all
of the lawyers in the Office.

A lesser man could have yielded to institutional pressures, but
that was not the course Robert Bork could have followed.

Sometimes, the actions of the Solicitor General in declining to
proceed with a case likewise illustrate his compassion and respect
for individual rights and civil liberties. These actions are unherald-
ed and are only known to those lawyers in the Office who are close
to the particular case. I would like to describe such a case to the
committee.

The CHAIRMAN. Your time is up, sir, so if you could summarize,
we would appreciate it.

Mr. Smrra. Well, I think it is important, and I will be as brief as
I can.

In 1974—

The CHAIRMAN. Very brief.

Mr. SMmITH [continuing]. A Quaker was convicted of filing a false
W-4 Form, claiming an excessive number of exemptions, for the
purpose of making an anti-war protest. The court of appeals re-
versed his conviction, and it fell to us to figure out whether to
appeal the case to the Supreme Court. There were conflicts in the
lower courts, and there was a respectable position to take that case
forward.

I recommended again to the Solicitor General that we not take
the case forward, and he agreed with my recommendation. He un-
derstood that the defendant’s behavior represented something akin
to what I would call sincerely-motivated conduct which is deeply
rooted in our culture and history.

Again, here is a situation in which Judge Bork was not dealing
in legal abstractions, but rather with wisdom and compassion in
connection with the facts of a particular case.

I think that these instances, plus a third one which I have men-
tioned in my prepared paper which is going to be part of the
record, indicate to me that Judge Bork is a person open to persua-
sion; he is open to argument. In my view there is no doubt, as
someone who has studied the process of Supreme Court litigation
and who has been very close to this man over 4 years, that he
would grace the work of our nation’s highest tribunal, and I urge
his speedy confirmation.

The CHaRMAN. Thank you, Mr. Smith, for abbreviating your
statement, and your entire statement will be placed in the record
as if read.

[Statement of Mr. Stuart Smith follows:]
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STATEMENT OF STUART A. SMITH

"Mr. Chairman and Membars of the Committee:

My name is Stuart Smith. I am a partner in the New
Yotk City law firm of Shea & Gould, where I have practiced for
the last four years. Befﬁre that, 1 was the Tax Assistant to
the Soljcitor General. I served for ten yYears under three
different Solicitors General, during both Democratic and
Republic Administrations, including the entire tenure of
Robert Bork.

During my timae at the Department of Justice, I
argued more than 50 casas in tha United States Supreme Court
and at least another 60 in the courts of appeals. I have
worked with many fine lawyers, both in government and private
practice, but I have never encountered anyone who has been the
equal of Bob Bork, in terms of hils intellactual integrity and
absolute professiocnalism.

The Seolicitor Generalship is perhaps the best prepa-
ration a lawyer can have for service on the Supreme Court. A
person’s conduct in that important post is a reliable indica-
tion as to how he would perform on the Supreme Court. Bob
Bork presided over the Office of the Sclicitor General with an
intellectual honesty that the Court deeply appreciated. This
quality of intellectual honesty, coupled with his profound
respect for precedent and the rights of individuals, convinces
me that hé would make an outstanding Justice. )

Three instances, in which I was personally involved,
will serve to illustrate the nature of his character and
capacity.

There are occurrences in which the tax law and civil
rights laws intersect. In these instances, which were within
ny special responsibility, Judge Bork consistently demon-
