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1 am Barbara Matia of Scottsdale, Arizo-
na.

The only thing worse than having rheu-
matoid arthritis yourself Is learning that
your daughter has rheumatoid arthritis as
well. My daughter's story and mine parallel
one another, only I did not learn of Dr.
Brown's treatment program, which is based
upon the infectious theory of rheumatoid
arthritis, until my adult life and until after
I was bedridden with arthritls. My arthritis
beganl a5 & very young ¢hild with my first
flare beginning in my jaws. I had all the
symptoms which Dy, Brown believes are a
part of rheumatold arthritis—pain, weak-
ness, fatigue, anemia, lack of memoty, in-
abllity to concentrate, irritability and de-
pression. My mental acuity was affected.

I truly lived a half life, yet no doctor was
able to dtagnose my disease. It was not until
my daughter’s birth that I was diagnosed as
having severe rheumatoid arthritis.

Two years ago I took my daughter to the
pediatrician because she had not been feel-
ing well for some time, The doctors thought
my daughter might have mononucleosis,
valley faver or arthritis, but nothing showed
up on her blood test, even after several
tests. However, her symptoms persisted and
ghe developed nodules on her wrist. To my
pediatrician’s credit, he was more than will-
Ing to send her bleod work to Dr. Brown at
the Arthritiz Institute in Arlington, Virgin-
ia. Dr, Brown called me several days later to
tell me that Bethany had active rheumatoid
srthritis. If it were not for my having the
disease and understanding all of the symp-
toms, Bethany's arthritis might not be diag-
nosed today. She was in the hogpital at this
tims last year for her flrst treatment with
intravenous antibiotics, followed by oral
antibiotics at home,

All of her symptoms have improved. She
is alert and feeling much better rather than
Just coping with life.

Bethany's and my story are not unique. I
cannot begin to tell you how many patients
are sent to the Arthritis Institute who could
not be diagnosed by their physician or rheu-
matologist.

There are two significant questions that
cen no longer be left unanswered because
the answers to these questions could bring
heope to the 37,000,000 arthritics in our
country.

First, what is Dr. Brown doing to detect
rheumatpid arthritis that permits him to di-
agnose It earller than the diagnoses
achieved through the standard blood tests
for rheumsatoid arthritis? One test he uses
that is not used elsewhere 1s & mycoplasma
antibody test. A positive mycoplasma anti-
body test Indicates that appreciable levels of
mycoplasma are present, Under Dr. Brown's
theory of the disease, appreclable levels of
mycoplasma would suggest that rheumatold
arthritis is developing. The fact that these
early diagnoses are later confirmed by the
more widely used tests for rheumatoid ar-
thritis would in itself suggest a connection
between mycoplasma and rheumatoid ar-
thritls. But whether or not this is the case,
the test has proven to be a reliable early in-
dicator of rheumatoid arthritis.

The second question that ean no longer be
left unanswered is why, if the antiblotic
treatment program is so signifieant that {t
allows the arthritic sustained control and
even a reversal of the disease, Is the treat-
ment program not spreading across our
country like hotcakes? It is because the
gource of the infeetion has not been con-
flrmed. And there are very definite reasons
why this has not happened.
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First, while Dr. Brown isolated the myco-
plasma organism In 1937 and has done so
intermittently since then, the isolation of
the organism on a regular basis is difficult.
It {5 also hard to grow in culture or to dem-
onstrate on a regular basis outside of the
body. Therefore, it will take years of fur-
ther research to fully understand the work-
{ngs of the infectlous agent.

Second, the discovery of cortisone blocked
the infectious theory for decades. Everyone
thought the cure was at hand, Years of re-
search went into purifying cortisone to try
t0 ¢liminate lts terrible side effeets. It has
since been discovered that cortlsone blocks
the body’s immune system reaction but does
nothing to stop the progress of the disease.
But all those years were lost.,

Third, while Interest in the Infectious
theory returned in the late 1960's, that in-
terest was snuffed ouk as & result of the
Boston Study of tetracycline as a treatment
for rheumatold arthritis. Although it s ac-
knowledged today that the study was im-
properly formulated, the study showed no
effect from the tetracycline and the medical
¢community has been reluctant to revisit the
infectious theory ever since,

Finally, because of lack of funding for re-
gearch into the infectious theory for the
reasons et forth above, Dr. Brown pursued
the treatment program for the disease
based upon his belief that the cause was an
infectious agent.

Therefore, while Dr. Brown has an Impor-
tant lead that an infectious agent ts the
cause, most rheumatologists refuse to try
the antibiotic treatment program where the
infectlous agent Is not confirmed even
though they will glve cortisone and other
“gecepted” remedies before any cause Ia
confirmed.

Dr. Brown's fifty years of research and
clinical experience make him the most
knowledgeable doctor in the country today
with respect to the infectlous theory of
rheumatoid arthritis. Dr. Lawrence Shul.
man, Director of the new Arthritis Instituté
of the National Institutes of Health, has
said “Dr. Brown has made his mark with
the antibiotic treatment program.” While
that statement represents significant
progress, there has stlll been no action to
make the antiblotic treatment program
available to the nation'’s arthritles.

In 1983, when I first testifled before this
subcommittee, I quoted to you from a 1972
statement of the then head of the NIADDK
that “heartening progress was being made
in determining the cause of rheumatoid ar-
thritis.” Four more years have gone by and
from the standpoint of the rheumatoid ar-
thritic, nothing new has been offered them
except methatrexate which ¢an have results
worse than the disease, Four times this sub-
committee has asked the NJADDK to take
positive steps to explore the antibiotic treat-
ment program of the Arthritis Institute.
Twice during that period the NIADDK
turned down & grant application to fund a
clini¢al trigl of that program.

After the experlence I have had with my
daughter, I am convinced now more than
ever that the arthritic does not have to live
a half life and that » treatment program to
return the other half of life to the arthritic
is currently available. This subcommitee can
make the difference!

Thank you very much.

Mr. Chairman, Members of Congress and
Staff:

1 am Bethany Matia and I am 12 years of
age.
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What is arthritis? Who gets arthrit{s?
How do you know when you have arthritis?
15 thete a cure for arthritis?

Since my mother was in bed sick with ar-
thritis when I was learning to talk, one of
my early questions was will I get arthritis
when I grow up?

The question was answered for me last
yvear when I was diagnosed as having active
rheumatoid arthritis. I have been hospital-
{zed twice during the year.

When my mother took me out for ice
cream and told me I had arthritls, I didn't
believe her, The symptoms are hard to un-
derstand. No one wants to be different. I
always thought 1 had a headache, the flu
and that I was just tired. I slept most days
after school and I was not able to handle my
school work in fifth grade. 1 have heen
treated with nothing but antibioties this
vear. My symptoms have all lmproved and
50 have blood tests as well as my school
grades.

My disease would not be diagnosed if it
weren’t for iny mother and for Dr, Brown, I
hope that my visit today will interest you in
the infectious theory for arthritis, #0 that
we can help all the children that are In the
early stage of arthritis and don't even know
they have the disease.

Thank you very much.

NOMINATION OF ROBERT BORK

Mr. EENNEDY. Mr. President, I
oppose the nomination of Robert Bork
to the Supreme Court, and I urge the
Senate to reject it.

In the Watergate scandal of 1973,
two distinguished Republicans—Attor-
ney General Elliot Richardson and
Deputy Attorney General Willlam
Ruckelshaus—put integrity and the
Constitution ahead of loyalty to a cor-
rupt President. They refused to do
Richard Nixon's dirty work, and they
refused to cbey his order to fire Spe-
cial Prosecutor Archibald Cox. The
deed devolved on Solicitor General
Robert Bork, who executed the uncon-
sclonable assighment that has become
one of the darkest chapters for the
rule of law In American history.

That act—later ruled illegal by &
Federal court—is sufficient, by itself,
to disqualify Mr, Bork from this new
position to which he has been nomi-
nated. The man whe fired Archibald
Cox does not deserve to sit on the Su-
preme Court of the United States.

Mr. Bork should also be rejected by
the Senate because he stands for an
extremist view of the Constitution and
the role of the Supreme Court that
would have placed him outside the
malhstream of American constitution-
al jurisprudence in the 1960°s, let
alone the 1980's. He opposed the
Public Accommodations Civil Rights
Act of 1964. He opposed the one-man
one-vote declsion of the Supreme
Court, the same year, He has said that
the Iirst amendment applies only to
political speech, not literature or
works of art or scientific expression.

Under the twin pressures of academ-
ie rejection and the prospect of Senate
rejection, Mr. Bork subsequenily re-
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tracted the most neanderthal of these
views on civil rights and the first
amendment. But his mindset Is no less
ominous today.

Robert Bork’s America is a land in
which women would be forced into
back-alley abortions, blacks would sit
at segregated lunch counters, rogue
police could break down citizens’ doors
in midnight raids, schoolchildren
could not be taught about evolution,
writers and artists would be censored
at the whim of government, and the
doors of the Federal courts would be
shut on the fingers of millions of citi-
zens for whom the judiciary is often
the only protector of the individual
rights that are the heart of our de-
mocracy.

America is a better and freer Nation
than Robert Bork thinks. Yet, in the
current delicate balance of the Su-
preme Court, his rigid ideclogy will tip
the scales of. justice against the kind
of country America is and ought to be.

The damage that President Reagan
will do through this nomination, if it
is not rejected by the Senate, could
live on far beyond the end of his Presi-
dential term. President Reagan is still
our President. But he should not be
able to reach out from the muck of
Irangate, reach into the muck of Wa-
tergate, and impose his reactionary
vision of the Constitution on the Su-
preme Court and on the next genera-
tion of Americans. No justice would be
better than this injustice.

Mr. President, I ask unanimous con-
sent that a statement by Benjamin L.
Hocks and Ralph G. Neas of the Lead-
ership Conference on Civil Rights op-
posing the nomination may be printed
in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF BENJAMIN L, Hooxs, CHAIR-
PERSON, AND RaLPH G, NEAS, EXECUTIVE D1-
RECTOR, LEADERSHIP CONFERENCE ON CIVIL
RicHTS

There 15 no question that a very substan-
tial majority of the civil rights community
will strongly oppose the nomination of
Robert Bork to be Associate Justice of the
United States Supreme Court,

The confirmation of Robert Bork, an
ultra-conservative, would dramatically alter
the balance of the Supreme Court, putting
in jeopardy the civil rights achievements of
the past three decades. Well established law
could overnight be substantially eroded or
overturned,

This Is the most historlc moment of the
Reagan presidency. Senators wlll never cast
& more Important and far-reaching vote.
Indeed, this decision wlll profoundly influ-
ence the law of the land well into the 21st
century.

NOMINATION OF ROBERT H.
BORK TO THE SUPREME COURT

Mr. DOLE, Mr. President, I heartily
support the nomination of Robert H.
Bork to the Supreme Court.
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It is apparent, already, that Judge
Bork’s nomination will come under in-
tense scrutiny—as well it should, For a
Supreme Court Justice fllls a critical,
pivotal role in the balance of power
between the three branches of Gov-
ernment. And the men and women
who serve on the Court must meet the
highest standards of judicial compe-
tence and Integrity. I don’t know of
anyone who doubts Judge Bork’s
qualifications.

There are some who will try to turn
the confirmation of Robert Bork into
a political debate—an ideological
debate, But that is not what the Sena-
tor’s role is, We have a constitutional
responsibility to advise and consent,
but that should be based on judicial
qualifications, not on whether or not a
prospective justice tilts the Court one
way or the other, philosophically.

Bork, is a former Yale Law School
professor, and is widely acknowledged
as one of this Nation’s foremost legal
scholars, Plus, having served 4 years as
Solicitor General and 5 years on the
Federal court of appeals, he has
hands-on experience in the day-to-day
workings of the Court.

Mr. President, I hope we will all
think carefully before we make a deci-
sion about this nomination—it is a
very, very significant one. And we
should make our judgments on the
right grounds—the litmus test should
be the correct one—whether this
nominee is qualified and could be
qualified and serve on the Supreme
Court of the United States, and I be-
lileve that he is highly qualified, emi-
nently qualified with Impeccable cre-
dentials.

THE UNIFORMED SERVICES UNI-
VERSITY OF THE HEALTH SCI-
ENCES

Mr. WARNER. Mr. President, on
May 18, 1987, the Uniformed Services
University of the Health Sciences
graduated its seventh class since the
founding of the school. This class con-
sisted of 155 uniquely trained uni-
formed medical officers of the Armed
Forces, and marked the continued
growth of the university as a national
resource for quality health care and
{nedical readiness of our armed serv-
ces.

I wanted to apprise my colleagues of
this milestone, as well as the progress
being made by the university, In addi-
tion, this commencement was an espe-
cially meaningful one in light of the
fact that President Reagan was the
commencement speaker. I would ask
unanimous consent that the Presi-
dent’s commencement address be in-
cluded in the RECORD,

For those who are not directly famil-
iar with the outstanding work of the
university, the school offers a 4-year
medical education program including a
full curriculum unigue to military
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medicine encompassing preventive
medicine, operational and emergency
medicine, and military medical field
studies., The university’s current en-
rollment includes 635 medical students
and 100 graduate students. In addition
to offering the M.D. degree, the uni-
vergity also offers doctoral degrees In
the basic sciences and masters degrees
in tropical medicine and hygiene and
public health.

With the graduation of the class of
1987, the university will have more
than 200 alumni serving in active duty
assignments throughout the world.
Graduates of the university have a 7-
yvear obligation after they have com-
pleted their residency training. Cur-
rently alumni are serving in staff posi-
tions; as general medical officers in lo-
cations such as Korea, Turkey, and
the Philippines; flight surgeons with
the 101st Airborne Division, aboard
the U.S.S. Blue Ridge, flagship of the
Tth Fleet, and In other assignments
crucial to readiness. The university’'s
graduates represent a corps of career
medical officers trained specifically in
military medicine.

The university hopes to make a fur-
ther contribution to readiness by
acting as lead agency with the military
gservices in developing a militarily
unigue curriculum for implementation
of graduate medical education—resi-
dency—programs at the request of the
Assistant Secretary of Defense for
Health Affairs.

It is clear that the promise of this
Institution, which Congress recognized
when it was created, has been fully
achieved. The programs of the univer-
sity in medical, graduate, and continu-
ing education, as well as basic science
and clinical research activities under-
way at the university, combine to
produce trained medical personnel
who are prepared and eager to serve
the Nation.

There being no objection, the ad-
dress was ordered to be printed in the
REcORD, as follows:

REMARKS BY THE PRESIDENT AT COMMENCE-
MENT CEREMONY FOR THE UNIFORMED SERV-
1CES UNIVERSITY OF THE HEALTH SCIERCES,
THE KENNEDY CENTER CONCERT HaLL
THE PRESIDERT. Thank you all very much.

And Secretary Weinberger, Chalrman Qlch,
Dean Sanford, members of the graduating
class, ladies and gentlemen: I must tell you
before I start how relieved I was when Dean
Sanford told me that I was going to walk on
after the procession. I thought that I was
going to come in with the Dean and, with
his reputation, I'd been afrald that the good
news was that we might perch on the hack-
stage rafters and rappel in—and the bad
news—that we’d jump from 10,000 feet.

But it’s & pleasure to be here to welcome
you, the graduates of this, the West Point,
and Annapelis, and Colorado Bprings for
physiclans, Into your new profession as mili-
tary and public health service doctors.

You know, I hope you won't mind if I
pause for a minute, but that reminds me of
something, At my age, everything reminds
you of something. People will be calling you
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of finishing the action on the plant
closing amendment today.

Mr. METZENBAUM. That is cor-
rect.

Mr. BYRD. If we cannot finish
action on plant closing today, perhaps
we could do that tomorrow, but go for-
ward with 201 today. That is one of
the two major amendments that
remain to be considered.

Mr, METZENBAUM, We are pre-
pared to proceed on that basis.

Mr. BYRD. So if we could proceed
with 201, I say to the distinguished
chalrman and the Republican leader—
Mr, Packwoobp would be ready in 20
minutes—in the meantime, I would be
happy to ask for a little morning busi-
ness.

Mr. PRYOR. Mr. President, will the
Senator ylield?

Mr. BYRD. I yield.

Mr, PRYOR. While cne of the man-
agers Is on the floor, on the section
201 and the amendment to be pro-
posed by Senator PACKWOOD, are we
thinking about completing that
amendment and completing that issue
and that section this evening with a
vote or several votes? I do not qulte
understand.

Mr. BENTSEN. I would be happy to
do so, but I cannot give the Senator
any commitment on that, because we
do not have a timeframe. We are
trying to work that out. I cannot give
the Senator something specific,

Mr. BYRD. We will probably come
nearer to getting a time agreement
once we get it up, and we will probably
come nearer to finishing it once we get
it up than we will if we walit.

Mr,. BENTSEN. I am willing to lay it
down and get started.

If we get that out of the way and get
plant closing out of the way, those are
the two major ones I know of that
affect the jurisdiction of the Pinance
Committee, and we will be a long way
down the road toward completing this
bill Friday afternoon.

Mr. BYRD. Let us proceed with the
understanding that Mr. Packwood will
call up 201 within the next 15 or 20
minutes and proceed on that, hoping
to complete action on that amendment
today.

We might be in not late-late, but
into the early evening,

In the meantime, If we could get a
time agreement on the plant closing
amendment or have an understanding
that we would get on it tomorrow as
soon as we have disposed of the 201
amendment, we could lay it down to-
night.

Mr. President, I ask unanimous con-
sent that the Byrd-Moynihan amend-
ments be lald aside during the rest of
the aftermoon In order that other
amendments may be called up.

The PRESIDING OFFICER, With-
out objection, it Is so ordered.

Mr. DOMENICI. Mr. President, 1
will communicate this to the distin-
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guished ranking member of the Fi-
nance Committee, Senator PACEWOOD.
I have two amendments I would offer
to section 201. They will not take a lot
of time, I understand that they are ac-
ceptable tc Senator DaNPORTH, the
principle sponsor of the amendment,
and to the chalrman of the Finance
Committee.

One would change the nature of the
plan that Industry offers to the com-
mission from a private plan to a public
plan, 80 that the people of the United
States understand what 1s In the com-
petitive enhancement plan rather
than it being a secret.

No. 2, that it be made explicit that
the commission can turn down a sec-
tion 201 petition if they do not find
that the positive competitive enhance-
ment plan can achieve its goals.

I will do those two amendments,
however, in whichever way is most ac-
commodating to the Senate.

If Senator Packwoobd from Oregon
does not object, I would offer them
before he starts his amendment. If he
desires, I will walt until he is finished.
I merely tell the Senate that In the
event he falleq, I will offer these two
amendments to further perfect section
201, and I am amenable {0 some very
short-time agreements on them.

I think they are very clear and
forthright and I think they are very
important. So I will offer them first. If
he desires to go with his first, I will
walt until he is finished.

But in all events, I will tender them
to the Senate 80 they will know how I
would amend section 201 in the event
it Is adopted by the Senate rather
than amended as requested by Senator
PACEWOOD.

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent—while we are
walting for Mr. PAckwooD to arrive on
the floor—that there be a period for
morning business, not to extend
beyond 10 minutes, and that Senators
may speak therein for not to exceed 5
minutes each.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

TRIBUTE TO ARTHUR BURNS

Mr. DOMENICI. Mr. President, I am
going to send a resolution to the desk
that is already cosponsored by about
30 Senators. It expresses the deep
regret and profound sorrow of the
Senate regarding the death of Arthur
Burns,

I will send it to the desk and ask
unanimous consent that it be held at
the desk; I also will ask that it be held
open for cosponsors for the remainder
of the day.

Mr. President, I have conferred with
both the majority leader and the mi-
nority leader regarding this resolution.
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I understand that the distinguished
majority leader is going to attempt In
the next few days to set aside an hour
or thereabout, announced in advance,
when this resolution would be taken
up, so that any Senators who would
like to address the resolution and pay
tribute to Arthur Burns would be
granted that opportunity.

Mr, President, I send the resolution
to the desk. I ask unanimous consent
that it be held at the desk until it is
called up, pursuant to the majority
leader’s request, with the understand-
ing that he will arrange as soon as pos-
sible for an hour for Senators to ad-
dress the resolution, and that the reso-
lution be held open for original co-
sponsors for the remainder of the day.

The PRESIDING OFFICER. Is
there objection to the request?

Mr. BYRD. There is no objection.

The PRESIDING OFFICER. With-
out objection, it is s0 ordered.

NOMINATION OF JUDGE
ROBERT H. BORK TO BE ASSO-
CIATE JUSTICE OF THE 8U-
PREME COURT OF THE
UNITED STATES

Mr, THURMOND. Mr. President, 1
am pleased that teday the President
has nominated Judge Robert H. Bork
to be Assoclate Justice of the Supreme
Court of the United States.

Judge Bork has the qualities I be-
lieve are necessary for a member of
the Supreme Court: professional com-
petence, judicial temperament and In-
tegrity, as well as an understanding of
and appreciation for the majesty of
our system of government. Judge Bork
has served ably as a judge of the U.S.
Court of Appeals for the District of
Columbia Circuit, and I feel he will be
an outstanding addition to the Su-
preme Court.

I would urge the chairman of the Ju-
diciary Commlittee to act expeditiously
in reporting the Bork nomination to
the full Senate. There is no need to
unduly delay this nomination when it
is clear that the matter should be de-
cided on the floor of the Senate. The
entire Senate must be given the oppor-
tunity to fulfill its constitutional pre-
rogative of “advise and consent.”

The Supreme Court’s next session
begins on October §. The Senate must
ensure that no vacancies exist on the
Court as of that date. The public and
the Nation we serve will suffer if we
allow the Court to meet without full
membership. I hope the Supreme
Court i3 at full strength for the Octo-
ber session, and urge my colleagues to
join in this endeavor,

I ask unanimous consent to have
printed in the ReEcorp Judge Bork's
résume,

There being no objection, the
résumé was ordered to be printed In
the RECORD, as follows:
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RoOBERT H, BORK

Birth: March 1, 1927, Pittsburgh, Pennsyl-
vania.

Legal residence: Washington, D.C.

Marital status: Widower.

Education: 1944, University of Pittsburgh.

1947-1948, University of Chicago, B.A.
degree.

1948-1950, University of Chicago.

1952-1953, Law School, J.D. degree.

Bar: 1954, Illinois.

Military Service: 1845-1046, 1850-1852,
United States Marine Corps.

Experience; 1053-1954, University of Chi-
cago Law School, Law & Economic Project,
Research Asgsoclate.

1954-1865, Willkle, Owen, Farr, Gallagher
& Walton, Attorney,

1955-1862, Kirkland, Ellis, Hodson, Chaf-
{etz & Masters Assoclate & Member.

1962-1973, Yale Law School, Assoclate
Professor (1962-1865), Professor of Law
(1985-1973). -

1973-1977, Solicitor General of the United
States, Department of Justice,

1977-1981, Yale Law School, Chancelior
Kent Prof. of Law (77-"79), Alexander
Bickel Prof. of Public Law (1979-1981),

1981-1982, Kirkland & Elis, Partner.

1982-Present, United States Cireuit Court
Judge, District of Columbia Circuit.

Mr. DOLE. Mr. President, I thank
the distinguished ranking member of
the Judiclary Committee for his state-
ment.

Before spesking to the nomination
of Judge Bork, let me offer my own
commendation and heartfelt thanks to
retiring Justice Louis Powell, who has
served the Supreme Court and the
Nation admirably for 15 years.

I hope there will be expeditious dis-
position of the Bork nomination, in
view of the statement made by the dis-
tinguished Senator from South Caroli-
na. (Mr. THURMOND].

The October term will commence on
October 5. It seems to me that all
those who wish to closely scrutinize
the Bork record shouid have that op-
portunity and will have that opportu-
nity. There is no doubt about that.

In the interests of the Supreme
Court and in the interests of the coun-
try and the President’s nominee, I
hope we can expedite this process and
make certain that we have spoken on
the nomination prior to the beginning
of the October term.

EXTENSION OF MORNING
BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that the period for
morning business be extended for an
additional 5 minutes under the same
conditions.

The PRESIDING OFFICER. With-
out objection, it is s0 ordered.

REBUILDING THE NATION'S UNI-
VERSITY RESEARCH INFRA-
STRUCTURE
Mr. WIRTH. Mr. President, I would

like to bring to the attention of the
body today a set of facts which has
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not escaped the attention of the
Senate in the past, but which becomes
Increasingly important as we are dis-
cussing here competitiveness In inter-
national trade, we consider ways to
strengthen our educational and tech-
nological leadership.

The Nation’s universities play a cru-
cial role in support of America’s re-
search and development [R&D] enter-
prise, Universities now perform over
half of all federally sponsored basic re-
search, and 13 percent of all federally
sponsored R&D. Moreover, they per-
form this research function while edu-
cating our next generation of scien-
tists, engineers, managers, and teach-
ers. In a very real sense, the future of
our Nation is linked to its colleges and
universities and thelr role in produc-
ing the educated citizens upon which
our economic well-being, national se-
curity, health and quality of life de-
pends,

At a time when increasing demands
are being made on our universities, not
only to perform their traditional roles
of teaching and research, but to con-
tribute to-the economic development
of thelr States and regions, they find
themselves forced to perform their
work with aging facilities and obsolete
equipment. A number of recent re-
ports and news accounts have indicat-
ed that the Nation's university re-
search facilities are in such poor con-
dition that they serlously compromise
the universities’ ability to contribute
to critical national goals.

In its 1986 report, the White House
Science Council’s Panel on the Health
of US. Colleges and Universities,
chaired by David Packard, concluded
that if U8, universities are to bring
their infrastructures—research labora-
tories and equipment—up to an accept-
able level in a timely fashion, Federal
leadership will be required. The panel
recommended an Investment of $10
billion over the next 10 years, with 85
billion from Federal and $5 billion in
matching funds from non-Federal
sources.

Universities have responded to the
accumulated facilities deficit by rais-
ing as much money as they could from
State or private sources to build new
facilities or remodel outdated ones.
Many have borrowed heavily. Never-
theless, for 20 years the Federal Gov-
ernment has faifled to assume fits
proper share of the responsibility for
maintaining this vital national re-
source, Funding for major Federal
programs for construction of universi-
ty research faclilities declined 85 per-
cent in constant dollars between fiscal
year 1863 and fiscal year 1984, In spite
of a need so large that it can only be
addressed on a national level, no sig-
nificant Federal program now exists in
which universities can compete for
funds for these critically needed facili-
ties.
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A look at the figures for Federal as-
sistance to colleges and universities for
facilities will show a slight upturn
since 1983. The Congress has appropri-
ated funds for research facilities
during this period, but these funds
have, by and large, heen appropriated
either for large special purpose re-
search facilities such as research accel-
erators or telescopes, or, In some cases
as special appropriations to specific
colleges and universities, appropria-
tions put into appropriations bills late
in the process without benefit of com-
mittee hearings of any kind of review
of the scientific merit of the project
involved. The Congress has a perfectly
legitimate right to make such directed
appropriations. That has never been
the Issue. The more fmportant ques-
tion which we in the Congress must
answer is whether such ad hoc action
is an adequate response to the prob-
lem, or is a comprehensive national
policy for investment in research fa-
cilities necessary to best serve the cur-
rent and future needs of this Nation.

Unfortunately, over the last 20 years
or so, we have significantly underval-
ued and underfunded our research fa-
cilities In our Nation’s colleges and
universities, facilities absolutely cru-
cial to our long-term ability to keep in
an increasingly difficult international
environment, an environment depend-
ing more and more on our ability to
better train our young people and
better focus on the future, As we have
underfunded the facillties across the
country, the scramble for limited
funds has increased and as the scram-
ble for limited funds has Increased,
many of the decisions that we are
making related to who gets what fa-
cilities have become politicized rather
than focused, as they should have and
have in the past, on peer review. The
question is, How do we make decisions
on what universities receive what fa-
cilities?

Unfortunately, we have seen too
much of the kind of politics growing
into this area and I hope we are able
to put a stop to it.

It is our responsibility In the Con-
gress to make decisions about how to
spend limited national resources in the
pursuit of important national goals. In
a time of limited resources, it becomes
Increasingly important that the
Nation get the best value for each
dollar spent. Ad hoc declsions to spend
the Nation’s science dollars on the
basis of the committee assignments of
Congressmen representing individual
universities or on the basis of which
institution c¢can afford to hire a well-
connected lobbyist are not, I submit, a
sufficient or wise way of making these
investment decisions.

Given the fact that the need is great
and the stakes are high, it is perfectly
understandable that more and more
universities have in the last few years
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cent. But it will be 15 percent of a
much higher base.

Mr. President, isn't it clear why
what 13 going on in the radical econ-
mic changes in the Soviet Union is of
great importance to Americans and to
this Congress? I, can have a profound
effect on what this country and our
NATO allies need for defense in the
future.

RESERVATION OF LEADERSHIP
TIME

Mr. PROXMIRE. Mr. President, I
ask unanimous consent that the re-
mainder of the time of the leader be
reserved for his use later in the day.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so or-
dered.

Mr. PROXMIRE. Mr. President, 1
also ask unanimous consent that the
time of the minority leader be re-
served for his use later in the day.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

MORNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin has
reserved the time of the majority
leader and the time of the Republican
leader. Under the previous order,
there will be a period for the transac-
tion of morning business not to exceed
beyond the hour of  a.m., with Sena-
tors permitted to speak therein for not
to exceed 1 minute,

Mr. PROXMIRE. Mr. President, I
suggest the absence of 8 quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roll.

The legislative clerk proceeded to
call the roll.

ECONOMIC DISLOCATION AND
WORKER ADJUSTMENT ACT

Mr. LEAHY. Mr. President. I rise
today to discuss the Economic Disloca-
tion and Worker Adjustment Act. The
bill provides adjustment services and
demonstration programs for dislocated
workers. One provision requires em-
ployers to notlfy workers and commu-
nities before they close plants or
layoff large numbers of workers. The
ultimate goal of this legislation Is to
cushion the transition for workers and
their communlities when faced with
the often harsh realities of industrial
change.

I have heard from many Vermont
business men and women who are con-
cerned about the Federal Govern-
ment’s encroachment on private busi-
ness decisions. I want to teli them that
the substitute legislation that was in-
troduced is not an encroachment.

I was very skeptical about S. 538 in
its original form. I thought its require-
ments would have placed undue bur-
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dens on employers. I would not have
voted for the original bill or the bill
reported by the Labor Committee. The
bill as originally Introduced, required
that employers consult with unijons
over a proposed shutdown. The bill re-
ported by the Labor Committee
dropped that Intrusion but still re-
quired 180 days notice for the layoff
or termination of employment of 500
or more workers. There was no distine-
tion between a permanent closing and
a temporary layoff In the reported
bill. Businesses actively seeking busi-
ness or capital in order to remain open
were treated the same as those that
were closing permanently. Senator
MEeTZENBAUM has made further
changes in the bill resulting in the
substitute we consider today.

The current legislation defines em-
ployers as having 100 or more workers
and requires 60-day notice for a plant
closing affecting 50 of them. A distine-
tion i3 made between a closing and a
temporary layoff. For a layoff the
notice is required only when the em-
ployment loss affects one-third of the
workers at & job site. Seasonal and
part-time employees are not included
in the determination of when advance
notice is required. This change is im-
portant to Vermont’s vital retail indus-
try.

The compromise embodied In the
substitute balances the needs of work-
ers and State and local governments
with the concerns of the business com-
munity. The exemptions In the substi-
tute say that a firm would not be re-
quired to glve advance notice of a clos-
ing if it i1s caused by the sale of a busi-
ness, relocation within the community,
completion of temporary projects, and
strikes or lockouts. There is also an ex-
emption for employers actively seek-
ing capital or business in order to
avoid or postpone a closing and who
believe that notice would hurt their
prospects. This will permlt firms to
seek new capital to refinance thelr
troubled operations and keep Ameri-
cans working.

This measure is not perfect. I would
have preferred that the bill include a
definition for the term “business clr-
cumstances that were not reasonably
foreseeable.” 1 hope the conferees on
the trade bill will work to better
define these terms. The process by
which we arrived at the suhbstitute
demonstrates the need for the confer-
ees to address the concerns of business
while showing sufficient sensitivity to
the needs of dislocated workers—for
notice, training, education, and reloca-
tion.

No State Is immune to worker dislo-
cation. Vermont has had its share of
plant closings. The changes in the sub-
stitute bill go a long way in providing
a successful worker adjustment pro-
gram. Hopefully this legislation will
help workers and local communities
cope with the realities of changing
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economies. That is why I have decided
to support the substitute bill.

IN PRAISE OF M. DANNY WALL

Mr, HATCH. Mr. President, it is a
pleasure to add my name to those who
applaud the nomination of Mr. M.
Danny Wall to chair the Federal
Home Loan Bank Board. Dan Wall has
served as staff director of the Senate
Committee on Banking, Housing, and
Urban Affairs In both a minority and &
majority position since 1979, and
played & significant role in the regula-
tory reforms accomplished by this ad-
ministration. In my judgment, he is
superbly qualified to lead the thrift in-
dustry through the challenges it faces
today.

Today’s Bank Board Chairman
needs a broad understanding of the
legislative, regulatory, and market en-
vironment within which the banking
Industry must operate, He or she must
also have the ability to attract a
strong and capable staff. Again, Dan
Wall meets these qualifications. His
service with the Senate has already
demonstrated his capacity for master-
ing new and highly technical informa-
tion, Purthermore, his understanding
of the role of the market is a clear one
and one which will allow him to play a
key part In the future developments of
the financial services Industry.

Mr. President, I congratulate Presi-
dent Reagan for this excellent nomi-
nation, We in the Senate will miss
Dan’s advice and counsel, but at the
same time we understand the need to
place our best people in positions of
leadership in the administration. Our
best wishes go with Dan and his
family.

THE BORK NOMINATION

Mr., BURDICK. Mr. President, the
U.S. Senate will soon be called on to
make one of the most important deci-
sions in the last 50 years, a decision
that will shape the Supreme Court
well into the next century. In the
week since the President submitted
the nomination of Judge Bork for ap-
pointment to the U.S. Supreme Court,
I have studied in depth the record of
the nominee. I have come to the con-
clusion that Judge Bork must not be
confirmed.

There is no lack of evidence on this
nominee’s record. He has published,
he has spoken out, and he has made
his voice heard for the last 25 years.
And the evidence is compelling. This
nominee is completely out of step with
the needs and deslres of the American
people, as reflected In a long line of
cases decided by the Supreme Court.
He has been insensitive to the rights
of women, to civil rights, and to free-
dom of speech,
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For 200 years, Americans have en-
Joved the protection of the first
amendment. Judge Bork would intro-
duce severe new restrictions. He has
sald it very plainly:

There s no basis for judicial intervention
to protect scientific or literary expression.

One of the proudest moments in our
history was the Supreme Court's en-
dorsement of the principle of one
person, one vote., Judge Bork dis-
agrees. Gerrymanders and speclal dis-
tricts that allow smali groups to domi-
nate Congress, unfalrness that was
thought to have been banished for-
ever, could now rise again,

Key portions of the Civil Rights Act
of 1964 came under Bork’s attack at
that time, and today he draws the line
at affirmative action. It was not so
long ago that the curse of segregation
and diserimination rules this Nation.
Must we win those battles sagain
today?

This man s no conservative, who
would respect precedent and practice
Judicial restraint, as the President has
advertised. Judege Bork has never
clalmed that mantle for himself. Re-
spect for the past? In one short article
in 1971, this nominee found no fewer
than 18 Supreme Court decisions that
he felt were decided wrongly or fcr the
wrong reasons, We can be sure that he
will have no hesitancy to overturn our
judicial tradition,

My colleagues know that I am not
one to speak out of turn. I am normal-
ly very hesitant to criticlze a nominee,
especially when hearings have not yet
been held. But the extremism in the
record makes it essential that we stand
up now, when our need to do so is
urgent.

I would like to close with a brief
comment for our friends who tell us
that ideology Is off limits in the con-
firmation procedures, I would like to
remind the American people that even
George Washington had a Supreme
Court nominee rejected on the
grounds of political views. And, I
would like to recall for this body the
words of the honorable Senator from
South Carolina in a similar situation,
Just two decades ago, and I quote:

Therefore, It Is my contention that the
power of the Senate to advise and consent
to this appointment should be exercised
fully, To contend that we must merely satis-
fy ourselves that Justice Fortas is a good
lawyer and a man of good character is to
hold to a very narrow view of the role of the
Senate, & view which neither tHe Constitu-
tion itseif nor history and precedent have
prescribed.

Mr. President, we know that we are
entering Into a historic fight. The
stakes are enormous for all of us. This
nominee must not be confirmed.

1S CABINET-LEVEL STATUS THE
ANSWER?

Mr. THURMOND. Mr. President,
the July 1987 issue of the Disabled
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American Veterans’ magazine featured
an incisive editorial by Mr. Charles E.
Joeckel, Jr., executive director of the
DAYV, entitled “Is Cabinet-Level Status
the Answer?”, this article sets forth
several reasons why the Veterans’ Ad-
ministration should be elevated to
Cabinet-level status. Chief among
these reasons is the need for the VA
Administrator to be Integrally in-
volved in budget decisions with other
Cabinet officers. In addition, the size
and importance of the Veterans' Ad-
ministration justifies establishing the
Veterans’ Administration as & Cablinet-
level department.

As a veteran and life member of the
DAV, I commend this insightful arti-
cle to my colleagues.

Mr. President, I ask unanimous con-
sent that this editorial be printed in
the RECORD.

There being no objection, the edito-
rial was ordered to be printed in the
RECORD, as follows:

18 CABINET-LEVEL STATUS THE ANSWER?

Caspar Weinberger, Ellzabeth Dole, James
Baker, and Edwin Meese. They're familiar
names to most of us.

They're all members of the President's
Cabinet, of course., But we're familiar with
these folks, particularly, for more reasons
than the status they enjoy at the White
House,

Each Is an outspoken advocate for the
programs their departments tmplement, and
the policies they adopt. Each, too, enjoys
frequent and easy access to the President.
And each of them—although clearly mem-
bers of the President’s inner team—have
been prompted to publicly oppose White
House policy when their departments were
adversely affected In the past.

There's long been a question of loyalties
among heads of the major federal depart-
ments and agencies, Can an agency head be
true to the President who put him In the
job, while demonstrating equal loyalties to
his party and the constituents he serves?

The four Cabinet officers I've cited have
publicly resolved that conflict. The White
House may send word to Congress that
they're prepared to compromise on the De-
fense Department budget, for example. But
you can bet Secretary of Defense Weinberg-
er will still be up on Capitol Hlll, scrapping
for full funding for defense programs—with-
out compromise or retreat.

Indeed, In Washington—where the careful
orchestration of legislation among the
White House and Congress is a daily occur-
rence—such criticism of Administration de-
sires from within the President’s Cabinet
can help rather than hinder a hill's
progress.

Congress is extremely sensitive to a lack
of candor on the part of White House offi-
cials, If they dom’t think they're getting
both sides of an issue, they’ll hold things up
until they can dig out that other side on
their own.

Simply put, that’s how the federal govern-
ment takes care of business. There are only
g0 many federal dollars to go around. Only
50 much time to consider only s0 many
issues. And oniy so many people who have
the clout to get the President’s ear, while
selling thelr department’s programs to both
the White House and the Congress.

That's why the VA so often finds itself
taking a backseat to other Issues before the
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Congress and the Administration. And
that’'s why the current VA Administrator,
Thomas K. Turnege, s boxed out of the de-
cision making process.

In one dlrection he faces the Office of
Management and Budget (OMB) stone wall,
OMB 15 a shop where only money talks, and
the less money involved the easier it Is for
them to hear.

In another direction, Turnage faces a lack
of accessibility to the President. He 1s an
agency head and not a member of the Presi-
dent's Cabinet. As such; he i3 expected to
weave his way through & maze of Presiden-
tial protectors if he 1s to gain access.

And flnally, and at every turn, he Is re-
minded that the Republican party helped
put him in the job he now has, and the
party demands fierce loyalties In returm.

Last year at our National Convention In
Reno, Nev,, I described the DAV’s expecta-
tions of the man who fills the top VA job.
And I outlined what America’s disabled vet-
erans have the right to expect from the
agency, Those comments bear repeating:

“You must realize,” I told the Administra-
tor, “‘the absolute concrete commitment we
all share for disabled veterans, and it's a
commitment we do not believe s subject to
modification by reason of political loyalties
or interpretation by reasonh of fiscal prior-
ities. We expect the VA administrator to be
a veterans’ advocate. Indeed, our expecta-
tions are that the administrator’s advocacy
exceed even the veterans’ organizations.

“He I8 the veterans, and particularly the
gervice-connected combat disabled veterans,
last best hope for a fair chance at a ful) life.
If we find that advocacy wavering, we will
respond. If we find that advocacy held hos-
tage by politicai considerations, we will re-
spond. And If we find that advocacy is any-
thing but unparalleled in Its strength of
spirit and commitment, we will respond with
all the might of a million-member organlza-
tion.”

I mention this, In context of discussing
Cabinet-level status for the Administrator
of Veterans’ Affairs, because of recent trou-
bling events on Capitol Hill.

Earller in the year, the Administration
proposed a VA budget that sought to make
deep cuts in VA health care and regional
oifice personnel, reduce the scope of entitle-
ment to burial plot allowances, increase user
fees for VA-guaranteed home loans, and
remove Congress from its oversight respon-
sibllity of the VA through the automatic in-
dexing of benefits—among other provisjons,

We anticipated vigorous opposition to
these proposals from the VA, After all, each
White House nhotion placed important VA
programs in serious jeopardy. Yet, that op-
position was not forthcoming,

Instead, disabled veterans had to turn to
Congress for the voice of advocacy the pro-
grams demanded. And, as the VA budget
winds fits way to completion in Congress,
that advocacy has been strong in both the
House and the Senate,

Then we have the issue of Improved hear-
ing-loss regulations. As youw’ll recall, the VA
developed improved hearing-loss criteria
after some prodding by Congress and the
DAV.

The criteria addressed the fact that cur-
rent hearing-loss criteria did not reflect the
full extent of disability by veterans in ques-
tion.

The VA then sent the criteria to OMB,
who first stalled the routine review, then re-
jected it out of hand because of its $33-40
million price tag. It was returned to OMB,
where that agency then sat on the measure
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ioned protectionism. The bill is just
plain old-fashioned protectionism, and
unfortunately it is likely to have the
same old-fashioned effect that protec-
tionism always has, that is to say, the
shrinking of world trade or at least
the reduction in the growth of world
trade and that will have the effect to
some degree or other reducing the
competitiveness of the United States
and the efficiency of our industry and
productivity of our industry and ulti-
mately the standard of living of many
of our people.

It seems to me that the unstated
goal on the part of many in Congress,
not just this House but others as well,
is to bash our Asian trade partners,
Japan, Korea, Hong Kong, and the
Republic of China, all of which have
trade surpluses with us, Many Mem-
bers have engaged in outright Japan-
bashing while others have been more
subtle in their criticism of Japan and
other Asian nations.

While it 1s true that many Asian na-
tions engage in unfalr trade practices
which contribute to our trade deficit,
at least one of those nations is making
very great, efforts to Improve the trade
relations with the United States, and
that is the Republic of China.

If the fact Is that while some, such
a5 Japan, have been dragging their
feet, the Republic of China has taken
several very important and substantive
steps. One of the most Important ini-
tiatives has been the Republic of
China’s “buy American campalgn.”
Since this proegram was instituted in
1978, the Republic of China has dis-
patched 12 special procurement mis-
sions to the United States to purchase
more than $8 billion in agricultural
and industrial products from United
States suppliers.

The ROC is also the seventh largest
overseas market for U.S. agricultural
products. Just recently, the United
States and the Republic of China re-
newed a long-term grain agreement
under which the ROC is committed to
purchase more than 18 million tons of
American grain over the next 5 years.
In addition, the Republic of China has
agreed to restrict exports of rice to
Third World nations so that American
rice markets in the Third World are
not affected.

Other major exports from the Re-
public of China, that include textiles,
machine tools, and steel, are the sub-
ject of additional agreements between
our two nations, For example, the U.S.
Trade Representative concluded a new
bilateral agreement on textiles last
July in which the Republic of China
agreed to a low 0.5 percent annual
growth rate for exports of textiles into
the United States. This growth rate is
the lowest among the so-called big
three. A voluntary restraint agree-
ment [VRA] has been reached on ma-
chine tools, and an agreement limiting
monthly exports of steel to only 20,000
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short tons precluded the need to enter
into a VRA for steel.

Progress on the part of the Republic
of China is not limited solely to ex-
ports. Several important market-open-
ing initiatives have been advanced as
well, Last December, the ROC agreed
to break its 50-year monopoly on ciga-
rettes, beer, and wine and to open its
market to U.S, products. In the area of
services, U.S. banks will now be al-
lowed to join the united debit credit
system of the RCC and to issue credit
cards there. In addition, several types
of insurance business have been
opened to U.S. insurance companies,
and consultations almed at securing
full access to the insurance market are
continuing.

Furthermore, while many nations tie
their currency to the dollar, thereby
insulating them from the positive
trade effects of the falling dollar, the
ROC has taken steps to revalue their
currency. Since early 1986, the new
Taiwan dollars have appreciated by
12.5 percent. And the new Taiwan dol-
lars continue to rise at the rate of a
few cents per day.

Mr, President, one of the most Im-
portant developments in trade rela-
tions with the Republic of China oc-
curred in 1971. In that year, the ROC
was expelled from the GATT for polit-
ical reasons. However, in 1979, the
ROC reached an agreement with the
United States to apply most of the
GATT rules to U.S.-ROC trade. Under
this agreement, there has been signifi-
cant reduction in tariffs with an aver-
age effective tariff rate of 7.64 per-
cent, which will be reduced to 5 per-
cent by 1990,

It is Important to note that these de-
velopments have occurred after the
United States broke official ties with
the Republic of China as a precondi-
tion for establishing diplomatic rela-
tions with malnland China in 1979.
QOther progress Is also being made in
the ROC. Last week, President Chiang
Ching-Kuo decreed an end to the mar-
tial law which had been imposed by
Chiang Kai-Shek in 1949, This is a his-
toric first step toward democracy
which was helped along by the ROC’s
relations especially trade relations
with the United States.

Mr. President, at a time when the
Republic of China is making such a
concerted effort to improve relations
both within and without the island
nation, we in the U.S. Senate should
make a concerted effort to help the
ROC along the way. Engaging in ge-
neric Asian-bashing on this trade bill
can only be counterproductive. I urge
my colleagues to keep these thoughts
in mind.
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NOMINATION OF ROBERT BORK
TO BE SUPREME COURT JUS-
TICE

Mr. EUMPHREY. Mr. President,
there has been, in my view, a wave of
hysterical reaction in certain quarters
to the President’s nomination of
Robert Bork to the Supreme Court. 1
think it is time for this hysteria to
give way to reasoned examination of
the facts and the issues.

Last year several Senators sharply
criticized some of President Reagan’'s
lower court nominations based on
challenges to their qualifications.
Many of these same Senators stressed
that they would have no qualms con-
firming even highly conservative
nominees, The prototypical example
of such a clearly qualified conservative
was none other than Judge Robert
Bork.

For example, the syndicated Evans
and Novak column report in May of
1986 that the junior Senator from Ii-
nois referred to Judge Bork in the fol-
lowing vein:

Disavowing an ideological test, the Sena-
tor told us he would confirm Appeals Court
Judge Robert Bork for the Supreme Court
despite his conservative views,

The words of the junior Senator
from Illinois as quoted by Evans and
Novak.

Mr. President, the chairman of the
Judiciary Committee later echoed this
same fair-minded sentiment. Last No-
vember he acknowledged that if the
President nominated Judge Bork for
the Supreme Court and if Bork proved
to be similar to Justice Scalia, the
chair sald, “I'd have to vote for him
and if the groups” —speaking of special
interest groups—“and if the groups
tear me apart, that's the medicine I'll
have to take.” The statement of the
chalrman of the Senate Judiciary
Committee last November.

These forthright statements are not
surprising. They merely acknowledged
the judgment the Senate had already
made when it confirmed Judge Bork
to the powerful D.C, Circuit Court of
Appeals without a single dissenting
vote in 1982, 5 years ago. Most law au-
thorities regard the Circuit Court for
the District of Columbia as being the
most powerful court, the most impor-
tant court, in any event, in the Nation,
with the exception of the Supreme
Court itself. Is it not striking that
with respect to the nomination of a
person to that court only 5 years ago,
not one Senator, not one either in
committee or on the floor, expressed
an objection or raised a single negative
note in connection with that nomina-
tion.

If Mr. Bork were the racist that
many Senators seem to suggest; if he
were some sort of Neandethal as some
Senators seem to suggest; then I he-
lieve that one of two things happened
in 1982. Either Senators were terribly



July 21, 1987

negligent In their duties in confirming
to the court which iIs second only to
the Supreme Court, Judge Bork, in
that year; or there is an awful lot of
hypocrisy and double standard in this
body in 1987.

One of those two things must
obtain. You cannot have it both ways.
Senators who are now vitriolic oppo-
nents, whose opposition iIs vitriolic and
bitter, in 1987 who, as Members of this
body, confirmed Judge Bork to the
D.C. Superior Court of Appeals,
cannot have it both ways. They cannot
be opposed today so bitterly and vehe-
mently and have us believe they were
doing an adequate job in 1982 when
Judge Bork was confirmed without a
single word of objection.

Indeed, his nomination, again, to
this important court, D.C. Circuit
Court of Appeals was so routine, was
regarded by Members as so routine,
that not one Senator on that side of
the aisle or this, asked for a rollcall
vote either in committee or on the
floor. That says something about how
well regarded Judge Bork, Robert
Bork, was in 1982,

But, today, thanks to Presidential
politics and other considerations, some
Senators are finding they have to flip-
flop on this issue and are doing so in &
most disgraceful manner.

To cite another Senator who was
here in 1982, on the subject of Robert
Bork’s qualifications to serve on the
Federal bench, the Senator who is now
the junior Senator from Montana had
this to say at the confirmation hear-
ings before the Judlciary Committee:

I want to congratulate the President on
hls nomination of you. I think there is no
doubt that you are eminently qualified to
serve in the position to which you have been
nominated. There is no doubt in my mind
that you will be confirmed, and I hope very
quickly and expeditiously.

Given these accolades and endorse-
ments from Senators on the other side
of the alsle, one would think that the
President’s subsequent nomination of
Judge Bork to the Supreme Court
would have been warmly received on a
bipartisan basis. What selection could
be more logical than an experienced,
highly-qualified member of the second
highest court in the land who had re-
ceived unanimous Senate approval and
high bipartisan praise for that lofty
post?

Moreover, Judge Bork’s performance
on the D.C. circuit has been entirely
consistent with the principles of con-
scientious judicial restralnt which he
expounded before the Judiciary Com-
mittee in 1982, He has performed ex-
actly as he said he would when he
earned our unanimous confirmation at
that time,

How can it be, then, that some Mem-
bers of this body are now prepared to
disavow their prior endorsements of
Judge Bork and declare that he is sud-
denly unfit for appointment to the Su-
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preme Court even in advance of a
hearing? .

Many Members of this body are law-
yers. While to be certain the legisla-
tive hearings are not judicial hearings,
one would expect that lawyers—at
least, lawyers—would remember the
canons of ethics and at least give the
appearance of objectivity and falr-
mindedness and open-mindedness, at
least until the defendant, if you will,
has had a chance to answer the indict-
ment that has been made against him,
irresponsibly, outrageously, in the
press in these last few weeks by Mem-
bers of this body and many in our soci-
ety, principally from groups that are
decidedly to the left of the middle of
the political spectrum,

The verbal and rhetorical gymnas-
tics employed to evade that question
have been remarkable for their crea-
tivity, but rather deficient in their
logic.

We are mainly told that this ap-
pointment must be treated differently
because it will shift something called
the “ideological balance” of the Court.
And the ideological balance, it turns
out, is a state of affairs which pre-
serves all decisions favorable to liberal
interest groups as sacred precedent,
while leaving declsions favored by con-
servatives open to “prudent reconsid-
eration.”

Of course, all Supreme Court ap-
pointments shift the ideological bal-
ance of the Court, and rightly so. That
is one of the things that Presidential
elections are all about—as candidate
Walter Mondale and his supporters re-
peatedly stressed in the 1984 campaign
that the election is about who will ap-
point members of the Supreme Court.
Mr. Mondale warned the electorate
that President Reagan’s reelection
would enable him to put his stamp on
the Supreme Court. And the voters in
49 States responded by making it clear
that that was just what the doctor or-
dered!

Mr. President, I do not suggest that
the election turned exclusively on that
issue, but it was a prominent issue
made prominent by the Democratic
candidate, Now we see some Senators
would like to deprive President
Reagan and the American people what
the President proposed in this realm,
namely, to nominate to the Federal
bench at all levels persons who would
exercise judicial restraint.

But, now that President Reagan is
on the verge, so it seems, of adding a
judicial conservative who will make a
difference, certain Senators are re-
tracting their earlier statements—or
hoping the public has forgotten about
them. I assure them the public has not
forgotten. These erstwhile Bork sup-
porters now insist that only a nominee
who satisfies the Mondale litmus tests
should be confirmed. They wish to ab-
rogate, for this President, a Presi-
dent’s established historical preroga-
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tive to appoint nominees who reflect
his judicial philosophy. A more crude-
1y anti-democratic policy would be dif-
ficult to imagine,

A brief reflection on a strikingly
similar precedent reveals the hypocri-
sy of the anti-Bork hysteria.

At the end of the 1967 Supreme
Court term, Justice Tom Clark re-
signed, just as Justice Powell resigned.
President Johnson promptly nominat-
ed a replacement, Thurgood Marshall.

It was immediately clear to everyone
on both sides of the alsle that Mr.
Marshall would decidely, decisively,
and extraordinarily shifit the Court’s
philosophical balance toward a more
liberal position.

Although a small coalition of South-
ern Democrats raised their concerns
about Marshall’s positions on criminal
law 1Issues, there was no genuine
threat to his confirmation—and cer-
tainly not from the Republican Mem-
bers.,

The Senate recognized that Thur-
good Marshall’s established qualifica-
tions and integrity as a court of ap-
peals judge, like that of Judge Bork,
and as Solicitor General, likewise the
experience of Judge Bork—an interest-
ing parallel, 1s it not, both in terms of
circumstances and the experience and
qualifications—were beyond genuine
dispute,

Even though many disagreed with
his decidedly liberal judicial philoso-
phy, which he has practiced, as ex-
pected, they recognized that President
Johnson was well within his preroga-
tive in selecting such a nominee. And
50 before Labor Day arrived, Marshall
had been confirmed by a vote of 69 to
11.

Mr. President, with respect to Judge
Bork, we are not even going to begin
hearings until September 15. This will
be the longest elapsed time between
the submission of a nomination and
the beginning of hearings in the last
quarter century.

The harsh and uncompromising ide-
ological standards being used in oppos-
ing the Bork nomination stand in
marked contrast to the confirmation
of Justice Marshall 20 years ago.
Unless the Bork opponents wish to in-
troduce an unprecedented element of
crass partisan obstructionism into the
Supreme Court appointment process,
they should follow that historical ex-
ample and give Judge Bork the fair
and reasoned consideration he so
clearly deserves.

RECESS UNTIL 2 P.M.

The PRESIDING OFFICER. Under
the previous order, the hour of 12:45
having arrived, the Senate will stand
in recess until 2 p.m. today.

Thereupon, at 12:45 p.m., the Senate
recessed until 2 p.m.; whereupon, the
Senate reassembiled when called to
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A joint resolution (H.J. Res, 324) increas-
ing the statutory limit on the public debt.

The Senate proceeded to consider
the jolnt resolution,

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that there now be
a period for the transaction of morn-
ing business and that Senators may
speak therein up to 10 minutes each,
and that the period not extend beyond
7:30 p.m. today.

The PRESIDING OFFICER. With-
out objection, it s so ordered.

Mr. MOYNIHAN addressed the
Chalr.

The PRESIDING OFFICER. The
Senator from New York,

FAMILY SECURITY ACT—S. 1511

Mr. MOYNIHAN [subsequentiy
saidl. Mr. President, earlier today the
Family Security Act was Introduced.
On that occasion, I asked that the bill
be held at the desk and be open for
Senators who might wish to be listed
as original cosponsors before the end
of the day.

I am happy to report that Senator
FowLEr of Georgla, Senator GRAHAM
of Florida, and Senator SaNForD of
North Carolina asked that they be re-
corded as original cosponsors of the
legislation, That is Senators FOWLER
of Georgla, Graram of Florida, and
SANFORD of North Carolina,

Mr, President, may 1 just note that
on this first day of introduction, al-
though no effort was made to obtain
cosponsors other than from members
of the Pinance Committee, to the very,
very pleasant surprise of those who
have worked in the Finance Commit-
tee on the legislation, there are now 26
cosponsors, and I look for the day, as
do the others, when there is a clear
gloa&iorlty for this legislation In the

y.

Mr, President, Mr. BINGaMaN also
asks that he be included as a cospon-
sor a8 well. Mr. BiNgamax will now
bring the number to 27,

ORDER OF PROCEDURE

Mr. HUMPHREY. Mr. President,
how much time remains for morning
business?

The PRESIDING OFFICER. Morn-
ing business may not run beyond 7:30
p.m. Senators may speak for up to 10
minutes each.

Mr. HUMPHREY. I thank the
Chair.
NOMINATION OF JUDGE

ROBERT BORK TO BE A JUS-
TICE OF THE SUPREME COURT

Mr. HUMPHREY. Mr. President,
since the nomination by President
Reagan of Robert Bork to flll the va-
cancy on the Supreme Court, there
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have been a number of emotional
statements made, Including statements
by Members of this body, I regret to
say. Some of those statements were s0
emotional, so uiterly devoid of fact, so
utterly devoid of responsibility, that
they constitute demagoguery, pure
and simple,

I cite, as an exampie, the remarks
dellvered on the floor on the day of
the nomination by a Senator who has
been in this body for a good many
years and who ought to know better.
He sald with respect to the nominee—
to quote the Senator—that the nomi-
nee’s America is a land In which
women would be forced into back-alley
abortions; blacks would sit at segregat-
ed lunch counters; rogue police could
break down citizens’ doors in midnight
ralds; schoolchildren could not be
taught about evolution; writers and
artists could be censored at the whim
of Government.

It is astonishing to believe that a
U.8. Senator—indeed, one who s a
lawyer and one of great experience—
could utter such contemptible rubbish
in public, much less within the con-
fines of this Hall.

This Senator who is speaking Is not
a lawyer, but it seems to him, nonethe-
less, that at least in the case of nomi-
nations to the Supreme Court, a cer-
tain amount of due process and falr-
ness Is In order, a certain level of ethi-
cal standard, & higher standard than
we ordinarily expect In this body. We
expect, after all, as realists, that there
is going to be a certain amount of hy-
perbole in our debates; but statements
of the kind I have cited go far beyond
hyperbole and in fact below the ethi-
cal standards, it seems to me, of a
Member of this body.

Mr. President, I am not a lawyer, but
I have consulted one ¢f the modern
law school texts on legal ethics and
with respect to due process, I cite
some of the passages, This, by the
way, Is the text called “Modern Legal
Ethics,” by Charles Wolfram, pub-
lished by West Publishing Co., 1986.

Chapter 17, section 5.5:

A fundamental principle of due process is
that a judge—

I am implying here that we are
judges. After all, we will be passing
Judgment on the suitability of Judge
Bork to serve on the Supreme Court.

A fundemental principle of due process is
that a judge who is otherwise qualified to
preside at a trial or other proceeding must
be sufficiently neutral and free of predispo-
sition to be able to render a fair decision,

From page 993 of the same text:

But If the circumstances or contents of a
judge’s statements indicate that the judge’s
mind is made up on the factual or legal
merits of a reasonably litigated issue and
this has occurred before the judge has
heard the evidence and arguments of the
litigants, then the judge should not sit.
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There are a number of like passages
in this and, I suspect, many other
texts on legal ethics.

With regard to the remarks to which
I alluded earller, I suggest that there
is within them a gratuitous insult to
black Americans. Irrespective of who
is sitting on the Court, no black is
golng to sit behind a segregated lunch
counter or move to the back of a bus
or subject himself to segregation. Such
a charge on its face is preposterous.

To suggest that any American, a sit-
ting judge on a circuit court of ap-
peals, would advocate a return to dis-
crimination and segregation is just
plain preposterous. It is hard to think
of words sufficient to censure these
kinds of remarks: that rogue police
could break down citizens’ doors; that
writers and artists could be censored
at the whim of government.

Mr. President, let us recall, in the
context of the remarks I have cited,
that In 1982 Robert Bork was nomi-
nated to the Circuit Court of Appeals
for the District of Columbia, regarded
by most legal authorities as the second
most important court in the Nation—
in the entire Nation—second only In
importance to the Supreme Court
itself.

When Robert Bork came before the
Senate Judiclary Committee 5 years
ago, his nomination was carefully con-
sidered and was reported out, without
dissent, to the floor, where again, 1
presume, most Senators would agree
that it was carefully considered on the
floor and regarded as so noncontrover-
sial that not one Senator from this
side of the alsle or that side of the
alsle—from which, may I observe,
many of these caustic remarks are
emanating—without one  Senator
asking for a rollcall vote.

Judge Bork, at the time his nomina-
tion was submitted, was rated by the
American Bar Association as excep-
tionally well qualified—the highest
rating the ABA gives ever to a judge.

Yet we have remarks that indicate
Judge Bork is somehow the world's
worst scoundrel. I suggest to this body
that either Senators who make such
remarks or remarks similar to them
were extraordinarily derelict in their
duty 5 years ago and confirmed to the
second most Important court in the
Nation a racist, a bigot, a nincompoop,
and a scoundrel, either they were
grossly deficient In the performance of
their duties when they were called
upon to pass in judgment of Judge
Bork 5 years ago, or else they are
today guilty of the most transparent
and disgusting hypocrisy.

I think which of those two it Is s ap-
parent to everyone, Including the
Washington Post, may I say, with
which newspaper’s editorials I do not
often agree, but I most certalnly do in
this case,
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Mr. President, on this same score re-
cently a retired judge from the New
Hampshire bench wrote about another
matter, but in the same vein about the
demeanor expected of participants in a
hearing. Let me cite the words of
Judge George Grinnell, who is a re-
tired district court judge from Derry,
and he says, in part, “Specifically, the
prime rule for a fair hearing”—fair,
that is a word we ought to be hearing
g lot about in connection with this
nomination, falmess, ethics, decency—
“the prime rule for a fair hearing
before a judge, referee, Investigating
board, Jury or Just a plain political
panel is that those conducting the af-
fairs have an open mind, listen to all
of the evidence, refrain from express-
ing opinlon before and during the
hearing, refrain from characterizing
the witnesses as liars, good, bad or
otherwise, before and during the hear-
ings, and lastly to bend over backward,
80 to speak, to conduct a fair and im-
partlal Investigation s0 that justice
will be done,”

I suggest by these standards, and
again recognizing Iin the political
reallm we do not expect exactly the
same standards as we expect and Insist
upon in the court of law, but nonethe-
less we should have a right to expect
something approaching these stand-
ards when we are dealing with a nomi-
nation to the Supreme Court, that by
these standards outlined by Judge
Grinnell, & number of the Members of
this body have fallen far, far short
from what can be reasonably expected.

Mr. President, I make one other
point. The chalrman of the Judiciary
Commitiee has stipulated and stated
that the hearings on the Bork nomina-
tion will not begin until September 15,
some T0 days after the nomination was
officially received by the Senate.

Mr. President, In the last quarter
century; that is, during the modern
times of computers and easy access to
Information, in the last 25 years, the
last quarter century, the lag time be-
tween official receipt of the nomina-
tion to the beginning of a hearing In
the Judiciary Committee for a Su-
preme Court nominee has been 18
days versus 70 days. The average has
been 18 versus T0. If you look at indl-
vidual cases, the maximum I think was
about 40 days. So we will exceed by
almost twice the factor of two the pre-
vious longest delay between the re-
ceipt of the nomination and the begin-
ning of a hearing, once again, in my
opinion, further evidence of a lack of
falrmess and a lack of decency and
ethics,

I would hope that Senators, and par-
ticularly those on the Judiciary Com-
mittee, would reconsider the remarks
that some of them have made, some—I
emphasize “some”—and see if we
cannot muster a sense of falrmess
about this and fair play, because I
would hate to see a bad precedent set.
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I can assure the Members on the
other silde of the alsle if this is the
kind of game they want to play with
Supreme Court nominations, then
turn about is fair play on the next
nomination coming from a Democratic
President.

Mr. President, if the majority leader
will just forbear one moment further,
I ask unanimous consent that a report
done by the Congressional Research
Service showing the number of days
that have been consumed in the vari-
ous segments of the nomination proc-
ess over the last 25 years be printed In
the RECORD.

There being no objection, the report
was ordered to be printed in the
RECORD, as follows:

THE SPeED WITH WHICH ACTION HaS BEEN
TAKEN OR SUPREME COURT NOMINATIONS IN
THE LAST 25 YEARS

BUMMARY

During the past 20 years, the Senate has
received 17 Supreme Court nominations. Of
these 17 nominations, 12 were confirmed by
the Sensate, two were rejected, two were
withdrawn by the President, and one |is
pending,

The first public step taken In the process
of nominating a Supreme Court Justice is
the President’s announcement of an inten-
tion to nominate & specified person to the
Court, with the Senate’s last step typically
being either & vote confirming or rejecting
the nominee, Time Intervals hetween pat-
ticular steps in the nominating process shed
light on how promptly the President, the
Senate Judlciary Committee or the full
Senate acted at that stage on any given
nomination. Examination of these time in-
tervals reveals, among other things, the fol-
lowing:

Typically, In the last 25 years, Presidents
have sent Supreme Court nominations to
the Senate quickly after announcing them.
A deviation from this pattern was the Sen-
ate’s receipt of the nomination of Sandra
Day O'Connor 43 days after President
Reagan announced he would nominate
Judge O’Connor.

In the majority of instances during the
last quarter century the Senate Judiciary
Committee has held hearings on Supreme
Court nominations within 156 days of thelr
receipt by the Senate. The longest periods
of tlme to elapse between Senate receipt of
nomination and start of hearings were for
the 1986 nominations of William H. Rehn-
quist and Antonin Scalia—39 and 42 days re-
spectively.

The time which elapsed between start of
confirmation hearings by the Judiciary
Committee and the Committee’s eventual
approval also varied considerably—from a
few instances in which the Committee
began hearings and voted its approval on
the same day, to the 1968 nomination of
Abe Fortas to be Chlef Justice, which re-
ceived Committee approval 88 days after
the start of hearings.

The Judiciary Committee typically has re-
ported Supreme Court nominations to the
Senate almost immediately after approving
them. Exceptions to this rule, however, were
Committee reports on the nominations of
Thurgood Marshall in 1967 and Clement
Haynsworth iIn 1960—which respectively
reached the Senate 18 and 34 days after
Commitiee approval.
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Senate debate on Supreme Court nomina-
tions ordinarily has commenced within ten
days of a favorable report by the Judiciary
Committee. Most out of the ordinary in this
respect were the 19086 Rehnquist and Scalia
nominations, on which the Senate began 28
and 34 days respectively after receiving fa-
vorable Committee reports.

The time interval between start of Senate
debate and final Sensate action either ap-
proving or rejecting & Court nomination
also has differed greatly. At one extreme
were seven nominations on which the
Senate began debate and voted for confir-
mation on the same day; &t the other ex-
treme was the 28-day period between the
start and conclusion of Senate debate over
the Carswell nomination in 1970,

During the 1962-87 period, the most expe-
dited of all nominations was the 1962 nomi-
nation of Byron R. White, which was con-
firmed by the Sensate 12 days after Presi-
dent Kennedy announced his cholice of Mr,
White. The most protracted process leading
to confirmation Involved the 1986 Rehn-
quist and Scalia nominations, which were
conflrmed by the Senate 92 days after belng
announced by President Reagan.

ABSTRACT

This report examines how qulckly nomi-
nations to the Supreme Court In the last
quarter century have moved through vari-
ous stages in the nomination and conflrma-
tion process. It finds that some nominations
sped through the entire process, while
others took months before fihally being
confirmed or rejected, In other cases, nomi-
nations moved through certain stages of the
process qulckly, only to be held up at an-
other stage.

THE SPEED WITH WHICH ACTION HAS BEEN
TAEEN ON SUPREME COURT ROMINATIONS IN
THE LAST 25 YEARS

When President Ronald Reagan on July 1,
1687 announced his intention to nominate
U.8. Court of Appeals Judge Robert H. Bork
to the Supreme Court, controversy arose im-
medlately over the President’s choice as well
as over how quickly the Senate should act
on the nomination, President Reagan urged
the Senate to expedite confirmation hear-
ings so that the recent vacancy created by
the retirement of Justice Lewis F. Powell
would be filled when the Supreme Court’s
new term begins on October 5.*@ Although
legislative strategists at the White House
were sald to hope for a Senate vote on the
Bork nomination no later than September,
some members of the Senate’s Democratic
majority predicted that the confirmation
process would extend well past the opening
of the Supreme Court’s Fall term.®

If past experience were used as a guide,
the Judiciary Committee and the Senate
would have ample precedent to act either
quickly or slowly on the Bork nomination.
The history of the last quarter century
shows that nominations to the Supreme
Court have been reviewed and acted on with
widely varying degrees of speed.

1 Boyd, Gerald M. Bork Picked for High Court
Reagan Cites Hls ‘Restralnt’; Conflrmation Fight
Looms. New York Times, July 2, 1887, p. Al.

2 Greenhouse, Linda. Senators’ Remarks Portend
a Bitter Debate over Bork, New York Times, July 2,
1987, p. A22. One Democratic Member of the Judl-
clary Committee said the Senate was unlikely to act
on the Bork homination before November, and he
predicted the Commitiee's investigation of the
nominee would be “the most complete and exhaus-
tive Investigation of anyone ever nominated for the
Supreme Court.” Ibid.
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In the last 25 years, beginning with Presi-
dent Kennedy's nomination of Byron R.
White in 1962, the Senate altogether has re-
ceived 17 Supreme Court nominations. Of
those 17 nominations, twelve were con-
firmed by the Senate, two were rejected,
two were withdrawn by the President, and
one (the Bork nomination) is pending. A
listing of the 17 nominations, and the chro-
nology of actions taken on them, appear
below as Table 1. For each nomination, the
table shows the dates on which the follow-
Ing steps occurred: the President announced
the nomination; the President sent the
nomination to the Senate; the Committee
on the Judiciary held hearings on the nomi-
nation; the Committee voted its approval of
the nominee; the Committee submitted its
favorable report of the nomination to the
Senate; the Senate debated and took final
action on the nomination.

The first public step taken in the process
of nominating a Supreme Court justice is
the President’s announcement of an inten-
tion to nominate a specified person to the
Court, with the Senate’s last step being
either a vote coniirming or rejecting the
nominee. Some nominations, one sees from
Table 1, sped through the entire confirma-
tion process, while others took months
before finally being confirmed or rejected.®
The process usually was more drawn out
when controversy arosé over a homination;
conversely, it usually was more expeditious
when there was little opposition to the
nominee, Some nominations moved through
certain stages of the confirmation process
quickly, only to be held up at another stage.
Time intervals between barticular steps in
the nominating process shed light on how
promptly the Presdient, the Senate Judici-
ary Commitiee or the Full Senate acted at
that stage on any given nomination,
INTERVAL BETWEEN PRESIDENTIAL ANNOUNCE-

MENT AND SENATE'S RECEIPT OF NOMINATION

A President officlally nominates a person
to the Supreme Court when he sends to the
Senate a formal communication with his
signature declaring the nomination. Typi-
cally in the last 25 years Presidents have
sent Supreme Court nominations to the
Senate quickly after announcing them,

Most prompt in this respect was Lyndon
B. Johnson. All four of President Johnson's
nominations—those of Abe Fortas in 1965,
Thurgood Marshall in 1967, Mr. Fortas
again in 1968 (this time to be Chief Justice),
and Homer Thornberry in 1968—were sent
to the Senate on the day of their announce-
ment. During the 1862—87 period, the only
other Court nomination to be sent to the
Senate on the same day of its announce-
ment was that of G, Harrold Carswell; it
was announced and transmitted by Presi-
dent Richard Nixon on January 19, 1970.

The names of President Nixon’s other Su-
preme Court nominees—Harry A. Blackmun
in 1970, Lewls F. Powell in 1971, and Wil-
liam H. Rehnquist in 1871 (to be Associate
Justice)=were sent to the Senate the day
after thelr announcement,

For all but one of the other Court nomi-
nations during the 1862-87 period, the inter-
val between Presidential announcement and

¥ The most expedited of all nominations during
this pertiod was the 1962 nomination of Byron R,
‘White, which was confirmed by the Senate 12 days
after President Kennedy announced his choice of
Mr. White. The most protracted process leading to
confinmation Involved the 1988 nominations of Wil-
llam H. Rehnquist and Antonin Scalia, which were
confirmed by the Senale 92 days alter being an-
nounced by President Reagarn.
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Senate receipt ranged from 2 to 7 days. This
was the case with the nominations of Byron
R, White and Arthur J. Goldberg in 1862,
Warren E. Burger in 1869, Clement Hayns-
worth in 1069, John Paul Stevens in 1974,
Willlam H. Rehnquist (to be Chief Justice)
and Antonin Scalia in 1986, and Robert H.
Bork in 1987.

The only Supreme Court nomination for
this period to have been recelved by the
Senate more than a week after it was an-
nounced was that of Sandra Day O’Connor;
the interval between announcement and
Senate receipt was an out of the ordinary 43
days. In announcing the O’Connor nomina-
tion on July 7, 1981, President Reagan sald
he would send it to the Senate “upon com-
pletion of all the necessary checks by the
Federal Bureau of Investigation .. .” ¢ The
nomination was submitted to the Senate on
August 19, 1981, The six-week delay was
noted in one wire service story, which re-
ported that while President Reagan has an-
nounced the nomination July 7, “detalls
making it formal were not completed until
this week.” ¢ Although during this period no
Senator expressed opposition to the O’Con-
nor nomination (foreshadowing a 98-0 con-
firmation vote by the full Senate on Sep-
tember 21), the Reagan Administration was
engaged In addressing criticisme of the
nominee made by anti-abortion groups.*

INTERVAL BETWEER SENATE RECEIFT OF NOMI-
NATION AND START OF COMMITTEE HEARINGS

During the past 25 years, the Senate Judi-
clary Committee in the majority of In-
stances has held hearings on Supreme
Court nominations within 15 days of their
receipt by the Senate. Coming within this
15-day interval were the White, Goldberg,
Fortas (1965), Fortas (1968), Thornberry,
Burger, Carswell, Blackmun, Powell, Rehn-
quist (1871) and Stevens nominations. The
nomination on which the Judiciary Commit-
tee held hearings most promptly was that of
John Paul Stevens; committiee hearings on
Mr. Stevens were held on December 8, 1975,
geven days after the nomination had been
received by the Senate.

More time elapsed before the start of Ju-
diciary Committee hearings on three Court
nominees—Q’'Conner (21 days), Haynsworth
(28), and Marshall (31).

Of all the nominations in the 1962-87
period, however, the Rehnquist and Scalia
nominsations in 1686 saw the longest periods
of time elapse between receipt by the
Senate and start of committee hearings—39
and 42 days respectively.”

4118, Pregident, 1981- (Reagan), Supreme Court
of the United States, July 7, 1981. Weekly Compila-
tion of Presidential Documents, v, 17, July 13, 1981.
p. 728,

8 United Press International. O’Connor Hearings
Scheduled. Washington Post, Aug. 21, 1981. p. Al2,

¢ See, for example: Peterson, Bill: Por Reagan and
the New Right, the Honeymoon is Over. Washing-
ton Post, July 21, 1981: A2 Hilts, Phllip J. White
House Sets up “Pipeline” for Disgruntled Consery-
atives, July 27, 1981. p. A8; Barbash, Fred. “Vindie-
tive” Person Opposing O°Connor, President Asverts.
Washington Post, Aug, 15, 1981. p, A2,

? Expedited hearings, favored by majority Repub-
licans on the Judiciary Commitiee, were resisted by
some Committee Democrats, who wanted more
time 0 study the records on the two nominees.
Kurtz, Howard, Rehnquist, Scalia Hearings Set
g'llll.s Month, Washington Post, July 10, 1986. p.

4

Eventually, on Juiy 18, 1888, a written agreement
was reached between Commitiee Republicans and
Democrats. Under the compromise, the beginning
of the Rehnquist and Scalla confirmation hearings
was delayed until July 29 and August 5 respectively
(to afford Democrats more thne Lo study the noml-
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INTERVAL BETWEEN START OF COMMITTEE
HEARINGS AND COMMITTEE APFROVAL

A usually reliable indication of whether
difficulties or “smooth salling” lay ahead in
the confirmation process for a nomination
to the Court was the time which elapsed be-
tween the start of Judiclary Committee
hearings on the nomination and the Com-
mittee’s eventual approval.

At one extreme were a few occasions on
which the Committee began hearings and
approved a Supreme Court nomination on
the same day—those invoiving the White
nomination in 1862 and the Burger nomina-
tion in 1969. At the other extreme was the
nomination of Justice Abe Fortas in 1988 to
be Chief Justice, which received Committee
approval 68 days after the start of hearings.
During this interval, the Committee held 10
days of hearings on the Fortas nomination.

Other nominations for which the interval
between start of Committee hearings and
Committee approvel was relatively short
were these: Stevens—3 days, Fortas (1965)—
5, Blackmun and O’Connor—é, and Scalla—
9. On the other hand, nominations for
which this interval was relatively long were:
Goldberg—14, Rehnquist (1986)—18,
Poweil—18, Rehnquist (1971)—20, Cars-
well—20, Marshall—21, and Haynsworth—
23.

In all of the above-noted cases where
Committee approval of a nomination came
relatively soon after the start of hearings,
the eventual vote by the full Senate in favor
of confirmation was unanimous or almost
unanimous. By contrast, in all but two of
the cases where Committee approval came
after more protracted hearings, the eventu-
al declsive vote by the full Senate found at
least 11 Senators opposed to confirmation.®

INTERVAL BETWEEN COMMITTEE APPROVAL AND
BUBMISSION OF REPORT TO SENATE

After a Judiciary Committee vote approv-
ing a Court nomination, the next step in the
conflrmation process is the Commitiee's
submission of a favorable report to the
Senate. This report is a simple one-page
document containing the name of the nomi-
nee and the Committee Chalrman's slena-
ture.

During the 1962-87 period, the Senate Ju-
diciary Committee typically has reported
Supreme Court nomlinations to the Senate
almost immediately after approving them,
Indeed, in ten instances, the Committee’s
favorable report of a nomination was sub-
mitted In the Senate on the same day of
Committee action approving the nominee,®

nees’ records). In return {(in response to Republican
concerns that there be no further delay), Commit-
tee voteg on the two nominatlons were tentatively
set for August 14 and full Senate consideration
planned for the flrst week after the summer recess,
Kurtz, Howard. Democrats Get Week’s Delay on
Hearings for High Court. Washington Post, July 19,
1986, p. A2,

* The two exceptions were the Goldberg nomina-
tion in 1962 (which the Senate approved by voice
vote) and the Powell nomination in 1671 (approved
by the Senate In an 89-1 vote). Accounting in part
for the length of the hearings on the relatively un-
controversial Powell nominatlon, it should be
noted. was that they were held jointly with hear-
ings on the more controverslal Rehnquist nomina-
tion.

* Receiving Commitiee approval and reported to
the Senate on the same day were the White, Gold-
berg, Fortas (1965), Burger, Powell, Rehnqulst
(1971}, Stevens, O'Connor, Rehnquist (1986) and
Scalia nominations,
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and in an eleventh Instance, on the day
after,1o

Four nominations, however, were reported
less expeditiously. A favorable committee
report of the 1868 Fortas nomination came
6 days after committee approval, and in the
case of the Carswell, Marshall, and Hayns-
worth nominations, 11, 18 and 34 days after-
wards, respectively, Of these four, only the
Marshall nomination eventually received
Senate confirmation.1!

Besides reporting a nomination favorably
to the Senate, the Committee on ten occa-
sions filed a longer report—known as a
‘“written report’—explaining in some detail
the rationale for the Committee’s action,!s
In all but two Instances, the “written
report” was filed within a week of the Com-
mlittee’s reporting favorably to the Senate.
Much more than a week—25 days—elapsed
between reporting and filing “written re-
ports” on the 1986 Rehnquist and Scalia
nominatjons,1?

INTERVAL BETWEEN COMMITTEE REFORT AND
START OF SENATE DEBATE

Senate debate on Supreme Court nomina-
tions In the last quarter century typically
has commenced within ten days of a favor-
able report by the Judiciary Committee.
The ghortest such Interveal involved the Sen-
ate’s receipt of a favorable report on the
1962 White nomination and its consider-
ation and confirmation of the nomination
on the same day. Considered by the Senate
almost as promptly—one day after being re-
ported by the Judiciary Committee-—were
the Goldberg, Fortas (1965) and Hayns-
worth nominations. The Senate took some-
what longer to begin debate on ten nomina-
tions: Fortas (1968), 3 days; Blackmun, b
days; Berger, Stevens and O'Connnor, each
8 days; Marshall, 8 days; Powell, 10 days.

Four nominations reported from the Judi-
clary Committee awalted Senate consider-
ation for more than ten days—Rehnqulst in
1971 (13), Carswell (14), Rehnquist in 1986
(28), and Scalia (34), In 1986 the Senate’s
Summer recess of 23 days fell between the
Committee’s reporting of the Rehnquilst and
Scalia nominations and the start of Senate
debate.

Promptness by the Senate in beginning its
dellberations has not always been indicative
of future success for the nomination In-
volved. Two nominations which the Senate
considered relatively promptly eventually
falled of confirmation (the Haynsworth and
1968 Fortas nominations, on which debate
began one and three days respectively after
being reported). On the other hand, three
nominations which took longer than most
to reach the Senate floor after being report-
ed (Rehnquist in 1871, and Rehnquist and
Sealin in 1986) eventually were confirmed.

1¢ The Commitiee's report of the homination of
Harry A Blackmun was sabmitted to the Senate
the day following Committee approval

't Although, as Table 1 shows, hearings were held
on the 1968 Thornberry nomination, the Judiciary
Committee took no further action on it.

13 #Written reports” were filed on the Marshall,
Portas (1968), Haynsworth, Carswell, Blackmun,
Powell, Rehnqulst (1971}, O'Connor, Rehnquist
{1986), and Scalie nominations.

1% Subsequent to submitting favorable reports on
the Rehnquist and Scalia nominations on August
14, 1986, the Judiciary Committee filed “written re-
ports” with the Senate on September 8, 1986, Ac-
counting in large part for the delay In filing was
the Senate’s being in adjournment, for its Summer
recess, from August 16 until September 8.
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INTERVAL BETWEEN START OF SENATE DEBATE
AND FINAL SENATE ACTION

‘The Senate’s promptness in determining
whether to confirm or reject a Supreme
Court nomination also can be measured by
the tiime interval between the start of floor
debate and the final Senate action taken on
the nomination. In the last 25 years, this in-
terval In some cases has been extremely
short—measurable by minutes or hours, not
days—where the Senate began debate and
confirmed the nominee the same day. At
the other extreme were Senate delibera-
tions spanning almost four weeks where the
nomination was particularly controversial
and the subject of protracted debate.

The shortest intervals involved seven
nominations on which the beginning of
Senate debate and confirmation occurred
the same day. These were the White, Gold-
berg and Fortas (1965) nominations, each of
which the Senate approved by voice vote,!+
and the Burger, Stevens, O’Connor and
Scalia nominations. The longest Interval
was the 26-day perlod between the start and
conclusion of Senate debate over the Cars-
well nomination.

For other nominations the corresponding
Interval In days was Marshall—1, Black-
mun—1, Powell—3, Rehnquist (1971)—4,
Fortas (1968)—5, Rehnquist (1886)—6, and
Haynsworth—8. Where this interval was rel-
atively long, it was because the Senate had
engaged in extended debate over the nomi-
nee in question. The usual pattern was that
extended debate was followed by a relative-
1y high number of Senators voting against
the nomination.1s

INTERVAL BETWEEN PRESIDERTIAL
ANNOUNCEMENT AND FINAL ACTION

As noted, the nomination process begins
with the President’s announcement of a Su-
preme Court nomination and ordinarily
ends with the full Senate's confirmation or
rejection of the nominee. The time interval
between the Presidential announcement
and final Senate action is a measure of the
over-all speed of a process in which three
different entities—the President, the Senate
Judiclary Committee and the full Senate-
play a part.

During the 1962-87 period, the shortest
Interval between a President’s announce-
ment of a Supreme Court nomination and
Senate confirmation was 12 days, for Byron
R. White In 1962.1¢* The next shortest inter-
val—14 days—was for the 1965 Fortas nomi-
nation, followed by 19 days, both for the
1969 Burger and the 1675 Stevens nomina-
tions.1?

14 The 1965 confirmation of Justice Fortas was
the last Supreme Court nomination to be con-
firmed by the Senate by voice vote. Since then
every Benste confirmation of a nominee to the
Court has been accomplished by roll call vote.

18 Of the nominations on which Senate debate oc-
curred on at least three days, these, In descending
order, were the number of votes agalnst confirma-
tion: Haynsworth—>33, Carswell—51, Fortas (1968)—
43 (voling against cloture motion), Rehnguist
{1086)—33, Rehnquist (1971)—286, and Powell—1,

14 The expedited nature of the Senate’s consider-
ation of the White nomination was not discussed In
the brief discussion on the Senate floor leading to
Mr. White's confirmation, Noted, however, by Sena-
tor John A. Carroll, D-Colo. {a Judiclary Commit-
tee member and one of five Senators to make foor
remsrks on the nomination), was that the hearing
earlier that day “was & remarkable one” In that
“No one appeared there in opposition to the nomi-
nation” Carroil, John A Associate Justice of U.S.
Supreme Court. Remarks In the Senate, Congres-
sional Record, v. 108, April 11, 1962. p. 6331.

17 The speed with which the Burger nomlnation
came to the Senate floor ned one Memb
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Of those nominees confirmed, the longest
intervals between the Presidential an-
nouncement and Senate confirmation were
76 days for Sandra Day O'Connor In 1081,
78 days for Thurgood Marshall in 1967, and
92 days for William H. Rehnquist and An-
tonin Scalia In 1986. Preceding Justice Mar-
shall’s confirmation was & one-month hiatus
between the Senate’s receipt of his nomina-
tion and the start of Judiciary Committee
confirmation hearings.!* Holding up the
O'Connor confirmation process was a six-
week walt by the White House before send-
ing the announced nomination to the
Senate (discussed above), The C’Conhnor
nomination was further deiayed when it
reached the Senate on August 19, 1881, just
a8 the Senate was to begin & 18-day recess,
(On Septempber 8, 1981, the day of the Sen-
ate’s reconvening, the Judiclary Commitiee
immediately started hearings on the O’Con-
nor nomination, with a Senate confirmation
vote coming 12 days later.)

Noteworthy In contributing to the over-all
length of time between announcement and
confirmation of the Rehnquist and Scalia
nominations were two unusually long time
intervals, The first interval was the 39 and
42 days which elapsed between the Senate’s
receipt of the respective nominations and
the start of hearings; the second interval of
note was the lapse of a month between the
reporting of the nominations and the start
of Senate debate, due primarily (as noted
above) to the Senate’s 1986 recess,

For four other nominees, the time elaps-
ing between nomination announcement and
Senate confirmation fell between the rela-
tively long and short intervals noted above.
The period of time for these nominees was
28 days for both Arthur J. Goldberg In 1862
and Henry Blackmun in 1970, and 46 and 50
days respectively for Lewis F. Powell and
Wiiliam H. Rehnquist In 1971.

In the four instances in which a nomina-
tion falled to be confirmed, the over-all time
between the President’s announcement and
the Senate’s final action was prolonged by
extended committee hearings and Senate
floor debate. Senate rejection of Clement
Haynsworth in 1989 and G. Harrold Cars-
well in 1970 came 79 and 95 days respective-
ly after President Nixon had announced
thelr nominations. The 1968 nomination of
Justice Abe Fortas to be Chief Justice was
decisively blocked In the Senate on the #7th
day after President Johnson’s nomination
announcement when a cloture motion to cut

Senator Milton R. Young, R-N. Dak. At the start of
floor debate on the nomination, Senator Young
suggested that the Senate consider deferring the
matter “a few days.’” He noted that the one hearing
on the Burger nomination, which had been con-
ducted on June 3, had lasted leas than two hours,
and he offered the view that another hearing
should be held to permit testimony of witnesses op-
posed to the Burger nomination. Young, Milton R.
The Supreme Court of the United States. Remarks
in the Senate. Congressional Record, v. 115, June 8,
1969. p. 13174,

The Senate, however, proceeded with the nomina-
tion, confirming Chief Justice Burger by a roli call
vote of T4-3, The Supreme Court of the Unlied
States. Congressional Record, v, 115, June 6, 1968,
p. 15185-06,

1¢ Reporting on the start of the Judiclary Com-
mittee’s hearlngs on the Marshall nomination, one
journal noted that in 1061 and 1042, “the Commit-
tee held up Marshall’s confirmation as judge of the
2nd Circuit Court of Appeals for a year before ab-
proving the nomination. In 1965, the Committee
approved his confirmation as Solicitor General In
less than & month.” Marshall Nomination. Congres-
stonal Quarterly Weekly Report, v. 25, July 28,
1867. p. 1301.
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off debate on the nomination failed; on the tlon of Homer Thomberry, who had been tion, the Thomberry nomination had been

101st day,
Fortas nomination, as well a8 the nomina-

Assoclate Justice. Like the Fortas nomina-

the President withdrew the nominated to take Mr. Fortas's place a3 an announced by President Johnson 101 days

earlier.

TABLE 1.—CHRONCLOGY OF ACTIONS TAKEN ON SUPREME COURT NOMINATIONS, 1962-87 ¢

Nomines Presidential sanouncement  Sente rcelved momination Commitiee hearings Committes appeoval Report sbmitiad Sanpter debati; confimation or gtier Bral action
Ar. 3, 1962 e Mt 1L 1962,
g, 31, 1967 Sept, 28, 1967
July 28, 1965, g, 10, 196
™ i'"' g' 1325 ng }1' }% }% %i ig égﬂzz‘s&aul%’ss . Sept. 23, 1964
une: 26, . , , 1988 e
23, 1968; Sapt. 13, 16, 1964,
MO THOMRIATY .o s e 2 26, 1968 June 26, 1963 Ry 11, 12, 16, 18, 19, 20, 22
23, 1968, Sept. 13, 16, 196 , 1968,
Wareh £ BUREH.......re e Mty 21, 1960 Ney 23, 19639 W00 3, 1969, .o . June 3, 1969 June 3, 1969 Jwe 9, 1969; 74-3 vote,
Clement Haynsworth ................. Aug. 16, 1969 Aug. 21, 1969 sap_}s fgb nlv 16,19, 5,340, et 9, 1969 Nov. 12, 1970 Wov. 13, }lid-slsibm:" 19, 20, 21, 196%
G Harrold Corswell,,.. v s smrrrae 00 19, 1970 Jaa 19, 1970 Jon_ 47, 26, 29, 1970; Feb. 2, Feby 16, 1970 s Fol 27, 19700 Ihr.il3, is. 18, 19, 20, 23 M4, 25, 26 31
3, 1890, m}; Ape. 3, 6, 7. 3, 1970; refected, 45-57
A, 15, 1970 e WY 6, 1970 .msemanrnn . May 1], 12, 1970; 94-0 wota,
ot 22 1971 "nb'f. 23,1970 .. 4, 8, 1971; §9-1 vore.
jam H, Rebnq ot 22, 1971 Nov, 23, 197 Lo D6, 6, 7, & S, 10, 197); 68-26 vole.
Jomn Paul Stevens... Dec 1, 1975 Dec. 11, 1575 Dee. 17, 19, 1975; 980 woie,
Sandea n:r 0 Conor . luy 7, 1981 Aug 13, 1981 " Sepl 13, 1981 oo Sepl. 20, 1981; 99-0 votn_
Wilam H. Redoqust (W be Chiel June 17, 1965 Juse 20, 1086 a4, 198677 Sept 10, 15, 1986 motion to close debale
Jastice). ﬁg—gl &u Sepl 17, 1985 cow
KGR S csmsmrssssenmnns JUN 17, 1986, June 24, 1986 [N LI J—— . 18, 1986 e MG 1y 1986 . Sepl. 17, 1986; 98-0 votn.
Robert H, B0ri v erssormsasimrsrmrrs Y 1, 1987 Ky 7, 1987 ¢ Mo i

1 The actions fsted are carrent a3 of Jufy 7, 1987,

Relevant volumes of the Joumal of the Executive Proceedings of W Semziit, Congressinal Recond, Legrslative and Executive Calendar of Senate Comite on the Judiciary, Weekly Compilation of Presidential Documents, Pubiic Papers

Soures:
of the Presidents, and Mew York Times anual indices.

TABLE 2.—NUMBER OF DAYS BETWEEN ACTIONS TAKEN ON SUPREME COURT NOMINATIONS, 1962-87

[hs of Iuty 7, 1967)
aesental S Satd o Cmwie  Simisimd St Sess etk
Mominee i Senate wdsanol  cmmiee  bmeson® st of Sd fna Sente o nal
nomination eings appeovai report debate action action
! o top !
i 150 - R i
Eiﬁa {1968) 13 & 4 3 ]
Wanon £ Burger 1 ] ] i ] 1i
Cloment % 73 ] 1 8 %
£ Harrol Carswel H 0 1 u % n
7 i g i :
W, K. Rehnquist (1571) 12 b 3 y 5
St by Gl ‘ ” 3 ¢ 1
W H, Rshnauist (1586) 3 16 o %
Alunin Scaba ] 3 u @
Rebet H. Bork 6
S

SEQUENTIAL REFERRAL-—S. 887 Mr. KARNES. Mr. President, they EXCELLENCE IN MINORITY

Mr. BYRD. Mr. President, 1 ask have been cleared. HEALTH EDUCATION AND
unanimous consent that when the Mr. BYRD. Mr. President, 1 ask CARE ACT

Labor and Human Resources Commit-
tee reports S, 8817, it be sequentially re-
ferred for not more than 30 days to
the Select Committee on Indian Af-
fairs for the purpose of adding lan-
guage regarding the Native American
Programs Act.

The PRESIDING OFFICER. With-
out objection, it 1s so ordered.

THE CALENDAR

Mr. BYRD. Mr. President, I inquire
of the distinguished acting Republican
leader if the following calendar order
numbers have been cleared on hlis side
of the ailsle: Calendar Order No. 239,
Calendar Order No. 241, and Calendar
Order No. 244?

unanimous consent that Calendar
Order Nos. 239, 241, and 244 be consid-
ered en bloc; that the amendments,
where shown, be adopted; that where
preambles and amendments to the
titles are shown; that they be adopted;
that the colloguies and statements by
Sensators be printed in the Recorp at
the appropriate places; that the bills
be passed, and the motion to reconsid-
er be lald on the table.

The PRESIDING OFFICER. Is
there oblection? Without objection, it
is 8o ordered.

The Senate proceeded to consider
the hill (S. 769) to amend the Public
Health Service Act to authorize assist-
ance for centers for minority medical
education, minority pharmacy educa-
tion, minority veterinary medical and
education, and minority dentistry edu-
cation, which had been reported from
the Committee on Labor and Human
Resources, with an amendment to
strike all after the enacting clause and
insert in lieu thereof, the following:
That this Act may be cited as the “Excel-
lence in Minority Heslth Education and
Care Act”,

FINDINGS AND PURPOSES

SEec. 2. (a) The Congress makes the follow-
ing findings:
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LLOYD CUTLER ON
ROBERT BORK

¢ Mr. HUMPHREY. Mr. President, I
wish to insert in the RECORD & most In-
teresting article endorsing the nomina-
tion of Judge Robert Bork to the Su-
preme Court. The author, Llosd
Cutler, is, of course, one of the most
distinguished members of the bar. He
served as counsel to President Carter
and was a founder of the Lawyer’s
Committee for Civill Rights Under
Law. And he describes himself as a lib-
eral Democrat.

Here is one such man who has the
integrity to stand up and praise Judge
Bork’s qualifications and endorse his
nemination to our High Court,

Given Judge Bork’s eminent qualifi-
cations, which were praised when the
Senate unanimously confirmed him
only 5 years ago as a judege of the Dis-
trict of Columbia Circuit Court of Ap-
peals, the record delay in the planned
start of the new confirmation hearings
is unconscionable. Seventy days will
pass from the July 7 official submis-
sion of the nomination to the Senate,
to Chairman BipEN's announced start-
ing date of September 15, As docu-
mented in a new study by the Congres-
sional Research Service, the average
interval in start of confirmation hear-
ings for the previous 16 Supreme
Court nominations of the past 25
years has been 17.6 days, and the long-
est has been 42 days.

This delay is grossly unfair. It likely
will force the Court to open its Octo-
ber term one justice short, thus de-
priving litigants who have fought long
and hard to get to the Court of a full
panel. As the Washington Post wrote
in an editorial on July 10, “If minds
are already made up, why wait? * * *
If there is a strong, serious case to be
argued against Judege Bork, why do so
many Democrats seem unwilling to
make it and afraid to listen to the
other side?”

Why indeed. Elemental fairness de-
mands that the hearings begin as soon
as possible.

I ask that the article be printed in
the RECORD.

The article follows:

[From the New York Times, July 16, 18871

Saving BorE FROM BOTH FRIENDS AND
ENREMIES
(By Lloyd N, Cutler) !

‘WASHINGTON.—The nomination of Judge
Robert H. Bork to the United States Su-
preme Court has drawn predictable reac-
tions from both extremes of the political
spectrum. One can fairly say that the con-
firmation Is as much endangered by one ex-
treme as the other.

The liberal left’s characterization of
Judge Bork as a right-wing ideologue Is
being reinforced by the enthusiastic em-
brace of his neo-conservative supporters.

'Lloyd N. Cutler, a lawyer, who was counsel to
President Jimmy Carter, was a founder of the law-
yvers Committee for Civil Rights Under Law.
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His confirmation may well depend on
whether he can persuade the Senate that
this characterization is a false one,

In my view, Judge Bork is neither an ideo-
logue nor an extreme right-winger, either In
his judicial philosophy or In his personal po-
sition on cwrrent socfal issues, I base this as-
sessment on a post-nomination review of
Judge Bork’s published articles and opin-
ions, and on 20 years of personal assoclation
as & professional colleague or adversary. I
make it as a liberal Democrat and as an ad-
vocate of civil rights before the Supreme
Court. Let’s look at several categories of
concern.

Judicial philosophy. The essence of Judge
Bork’s judicial phllosophy Is self-restraint.
He believes that judges should interpret the
Constitution and the laws according to neu-
tral principles, without reference to their
personal views as to desirable social or legis-
lative policy, insofar as this 1s humanly
practicable.

All Justices subscribe at least nominally to
thls philosophy, but few rigorously observe
it. Justices Oliver Wendell Holmes, Louls D.
Brandeis, Felix Frankfurter, Potter Stewart
and Lewis F. Powell Jr. were among those
few, and Judge Bork's articles and opinions
confirm that he would be another. He has
criticized the rightwineg activism of the pre-
1937 court majorities that struck down
social legislation on due process and equal
protection grounds. He Is likely to be a
strong vote agalnst any similar tendencies
that might arise during his own tenure.

Freedom of speech. As a judge, Judge Bork
has supported broad constitutional protec-
tion for political speech but has questioned
whether the First Amendment also protects
literary and scientific speech. However, he
has since agreed that these forms of speech
are also covered by the amendment. And as
a judge, he has voted to extend the constitu-
tional protection of the press against libel
Jjudgments well beyond the previous state of
the law. In his view, “It is the task of the
judge In this generation to discern how the
Framers’ values, defined in the context of
the world they knew, apply to the world we
know.” Over Justice (then Judge) Antonin
Scalia’s objections, he was willlng to apply
“the First Amendment’s guarantee ., .., to
frame new doctrine to cope with changes in
libel law [huge damage awards] that threat-
en the functions of a free press.”

Civil rights. While Judge Bork adheres to
the “original intent” school of constitution-
al Interpretation, he plainly Includes the
intent of the Framers of the post-Civil War
amendments outlawing slavery and racial
discrimination. In this spirit, he welcomed
the 1856 decision In Brown v. Board of Edu-
cation proclaliming publlc school segrega-
tion unconstitutional as ‘‘surely corr
and as one of “the Court’'s most splendid
vindications of human freedom.”

In 1963, he did in fact oppose the public
accommodations title of the Civil Rights
Act as an undesirable legislative interfence
with private business behavior. But in his
1973 confirmation hearing as Solicitor Gen-
eral he acknowledged he had been wrong
and agreed that the statute “has worked
very well,” At least when compared to the
Reagan Justice Department, Judge Bork as
Solicitor General was almost a paragon of
civil rights advocacy.

Judge Bork was later a severe critic of Jus-
tice Powell’s decisive concurring opinion in
the University of Californie v. Bakke case,
leaving state universities free to take racial
diversity into account in thelr admissions
policies, $0 long as they did not employ nu-
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merical quotas. But this criticlsm was limit-
ed to the constitutionsl theory of the opin-
fon, Judge Bork expressly conceded that the
limited degree of affirmative action it per-
mitted might weil be a desirable soclal
policy.

Abortion. Judge Bork has been a leading
critic of Roe v, Wade, particularly its hold-
ing that the Bill of Rights Implies a consti-
tutional right of privacy that some state
abortion laws insure but this does not mean
that he i3 a sure vote to overrule Roe v.
Wede; his writings reflect a respect for
precedent that would require him to weigh
the cost as well as the benefits of reversing
a decision deeply Imbedded in our legal and
soclal systems. (Justice Stewart, who had
dissented from the 1965 decision in Gris-
wold v. Connecticut, on which Roe v. Wade
Is based, accepted Griswold es binding in
1973 and joined the Roe v. Wade majority.)

Judge Bork has also testified against legis-
lative efforts to reverse the court by defin-
Ing life to begin at conception or by remov-
Ing abortion cases from Federal court juris-
dletion. If the extreme right Is embracing
him as a convinced right-to-lifer who would
strike down the many state laws now per-
mitting abortions, it is probably mistaken.

Pregidential powers, I thought in October
1973 that Judge Bork should have resigned
along with Elliot L. Richardson and William
5. Ruckeishaus rather than carry out Presi-
dent Richard M. Nixon’'s Instruction to fire
Archibald Cox as Watergate special prosecu-
tor.

But, as Mr. Richardson has recently ob-
served, it was Inevitable that the President
would eventually find someone in the Jus-
tice Department to fire Mr. Cox, and, if all
three top officers resigned, the depart-
ment’s morale and the pursuit of the Water-
gate investigation might have been irrepara-
bly crippled.

Mr. Bork allowed the Cox staff to carry
on and continue pressing for the President’s
tapes—the very issue over which Mr. Cox
had been fired. He appointed Leon Jaworski
as the new special prosecutor, and the inves-
tigations continued to their successful con-
clusion, Indeed, it 18 my understanding that
Mr. Nixon later asked, “Why did I go to the
trouble of firing Cox?"

I do not share Judge Bork’s constitutional
and policy doubts about the statute Institu-
tionalizing the special prosecutor function.
But If the constitutional issue reaches the
Supreme Court, he will most likely recuse
himself, as he has apparently already done
In withdrawing from a motions panel about
to consider this issue in the Court of Ap-
peals. Moreover, as he testified in 1973, he
accepts the need for independent special
prosecutors in cases involving the President
and his close associates,

Balance-the-budget amendment. While
this proposed amendment Is not a near-term
Supreme Court issue, Judge Bork’s position
on it 1s slgnificant because support for that
amendment 1s & litmus test of righi-wing
ideology. He has publicly opposed the
amendment on several grounds, including
its unenforceabllity except by judges who
are singularly ill-equipped to weigh the eco-
nomic policy considerations that judlcial en-
forcement would entall. This reasoning is
far from the ritual cant of a right-wing ideo-
logue,

Experience shows that it is risky to pin-
point Supreme Court Justices along the ide-
ologieal spectrum, ehd in the great majority
of cases that reach the Court ideclogy has
little effect on the cutcome.

The conventional wisdom today places two
Justices on the llberal side, three in the
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middle and three on the conservative gide, I
predict that if Judge Bork is conflrmed, the
conventionel wisdom of 1893 will place him
closer to the middle than to the right, and
not far from the Justice whose chair he has
been nominated to fill,

Every new appointment creates some
changes ih the “balance” of the Court, but
of those on the list the President reportedly
considered, Judge Bork iz one of the least to
create a declslve one.e

SOUTH AFRICAN POLITICS

® Mr. KERRY. Mr, President, the
recent meeting of 61 white Afrikaners
from South Africa with members of
the African National Congress in
Dakar, Senegal was a historic event of
major importance. It proved that
whites can talk to blacks even In the
polarized context of South African
politics. It also proved that the Con-
gress, by passing & strong sanctions
bill last year, sent the right message,
and has had an effect in moving the
dialog forward in South Africa.

During the debate on the sanctions
bill, there were those who said that
the ANC was a terrorist organization,
that it engaged In practices such as
“necklacing,” and that meaningful ne-
gotiations with the ANC were impossi-
ble. The events of the past week have
proven them wrong.

The meeting {n Dakar has proven
that meaningful negotiations are pos-
sible, and that the ANC is willing to
enter Into discussions with the white
Afrikaner power structure In South
Africa. Unfortunately, the Botha
regime has not shown a comparable
willingness to enter into negotiations
with the ANC. Such negotiations are
the only alternative to increasing vio-
lence and an eventual bloodbath in
South Africa.

A recent article In the Washington
Post of July 20 describes the meetings
In Dakar, and subsequent meetings in
Burkina Faso and Ghana between the
Afrikaners and the ANC. The article
quotes one leading member of the Af-
rikaner group as saying: “It has been
an overwhelming experience and I
think it is going to take a long time for
us to absorb it all. For many, our
whole conceptual framework has been
shattered,”

The article also states that many of
the Afrikaners came to accept the fact
that the ANC’s commitment to multi-
raciallsm is genuine, and “at least
some began to express an understand-
ing that far from being expedient, the
commitment to multiraciallsm was a
political liability held out of convic-
tion In the face of considerable ex-
tremist pressure both Inside and out-
side of South Africa.”

The meeting of leading Afrikaners
with members of the ANC, and the
warm reception accorded to the Afri-
kaner delegation in three black Afri-
can countries, 1s a hopeful and positive
development for all those who bhelieve
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that a peaceful solution is still possible
in South Africa. For those of us who
worked on the sanctions bill last year,
it is gratifying to see that at least
some of the Afrikaners in South
Africa have now accepted the necessl-
ty of face-to-face talks with the ANC.1
hope that these talks will lead to fur-
ther talks, and eventually to direct ne-
gotiations between the leadership of
the ANC and the Botha regime. There
iz no other way to bring an end to the
apartheid system, short of an all-out
civil war In South Africa.

I ask that the Washington Post arti-
cle, entitled “Afrikaners Given Warm
Welcome In Black Africa,” be printed
in the REcORD.

The article follows:

[From the Washington Post, July 20, 19871

AFRIKANERS GIVEN WARM WELCOME IN
BLACE AFRICA—"OUR WHOLE CONCEPTUAL
FRAMEWORE Has BEEN SHATTERED,” GROUP
MEMEER SAYS

(By Allister Sparks)

ACCRA, GHANA.—For 61 white South Af-
ricans, most of them dissident Afrikaners, it
was & journey from pariah status to accept-
ability.

The group of academics and business and
professional people who held talks last week
with the African National Congress (ANC)
in Dakar, Senegal, were accorded the status
of visiting dighitaries ag they journeyed to
two more West African countries, Burkina
Faso and Ghana.

Group members sald the tour, shamply
criticized by the South African government
and extreme right-wing whites at home,
demonstrated Africa’s readiness to accept
even that sector of South Africa most close-
1y identified with the apartheid policy of
white domination, provided they are pre
pared to renounce it.

In what for most was their first venture
into black Africa, the Afrikaners were first
astonished, then delighted at the warmth of
their reception In countries that have
barred entry to white S8outh Africans and
sought to i1solate South Africa Internation-
ally,

As the 10-day tour progressed, their re
serve and skepticlsm gave way to embraces
for their black hosts and the ANC leaders
who accompanied them on the tour as they
left Ghana on Friday.

It was a personal triumph for the former
leader of South Africa’s liberal Progressive
Federal Party, Frederik van Zyl Slabbert,
who resigned from the white-controlied Par-
llament last year te found an Institute for
promoting interracial contract.

Blabbert handpicked the group to particl-
pate In the sessions, the largest ever be
tween white South Africans and exiled lead-
ers of the outlawed ANC, which opinion
polls show has the strongest support of any
black movement In the country,

Slabbert chose mainly influential Afriks-
ners who had reached various stages of
doubts about the morality and viability of
the apartheid policy, but were uncertan
what sort of future they would have under
black majority rule.

As the tour drew to its close, most sald it
has been & profound personal experlence
that had destroyed many deeply Ingrained
preconceptions.

As one leading member of the group put
it, “It has been an overwhelming experience
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identifying and developing viable sites for
the placement of NHSC obligors.

In addition to structuring the loan repay-
ment progrem on the basis of grants to
States, we would recommend that the fol-
lowing changes also be made:

Address the unique needs of the Indian
Health Service through a separate loan re-
payment program.

Place emphasis on physicians and other
health professionals determined by the Sec-
retary to be of high priority need, rather
than the lengthy list of professionals in the
current bill,

Revise the priorities for applications to
give priority to those programs which focus
on serving rural areas, and to those Individ-
;.mls who are immediately available for serv-
ce.

Require States to report to the Secretary
on the number, cost and type of Individuals
receiving loan repayment under all of their
health manpower placement programs.

Repeal existing reports on the NHSC (sec-
tion 336A of the Public Health Service
(PHS) Act); on the NHSC Scholarship Pro-
gram (section 3384 (i) of the PHS Act); and
repeal the requirement for a National Advi-
sory Council on the NHSC (section 337 to
the PHS Act).

Add an amendment that wouid prohibit
the discharge In bankruptcy, after the expi-
ration of the present five-year bar, of any
payback requirement under the NHSC
Scholarship Program unless the Bankrupt-
¢y Court found that nondischarge would be
unhconscionable.

Repeal the NHSC Scholarship Program.
The mechanism of loan repayments pro-
vides a better mechanism for identifying in-
dividuals with the type of training needed
and who have sufficiently progressed to the
point In their training that they are willing
to make a commitment to serve in an under-
served area,

Focus Federal resources on the physicians
who are obligated for NHSC service. A Fed-
eral scholarship program would place physi-
cians in areas where there was not necessar-
lly any evidence that local support exists to
encourage physicians to remain after their
service obligation is completed.

In summary, we think the concept of a
State-based loan repayment program could
form the foundation for a sound program
effort to address the needs of rural unhder-
served populations. We recommended that
the bill under consideration be revised in ac-
cordance with the foregoing recornmendsa-
tions.

We are advised by the Office of Manage-
ment and Pudget that there 13 no objection
to the presentation of this report from the
standpoint of the Administration’s program.

Sincerely,
Otis Bowen, M.D.,
Secrelary.

ROCK ISLAND ARSENAL 125TH
ANNIVERSARY

¢ Mr. SIMON. Mr. President, during
this past weekend, Rock Island Arse-
nal celebrated its 125th anniversary. It
was July 11, 1862, that Congress estab-
lished the Rock Island Arsenal follow-
ing the destruction of the Harper’s
Ferry Federal Arsenal. Rock Island
has served us all well since that time.

Rock Island continues to make a
vital contribution to our Nation’s secu-
rity and readiness. The arsenal’s role
in emergencies has always been criti-
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cal. But the specter of contracting out
Jjobs at Rock Island and other arsenals
has cast a pall over the good work
done by thousands of men and women,
who now must worry about thelr
future after years of dedicated service.

My good friend and colleague Seng-
tor Tom HarkIN of Iowa and I intro-
duced legislation prohibiting further
contracting out at defense arsenals
and manufacturing plants. This is im-
portant to all of us, and I sincerely
hope we can pass this measure. It
would be a fitting tribute in this Rock
Island Arsenal anniversary year.

Mr. President, I am grateful for the
long vears of service rendered by Rock
Island. I commend the arsenal commu-
nity, and I congratulate the hard-
working employees who have made
the arsenal an Army success story.e

CHILD CARE IN A HELLER
INDUSTRIAL PARK

& Mr, LAUTENBERQG. Mr. President,
on July 27 the Heller Indusirial Park,
in Edison, NJ, will be celebrating the
official opening of the John PF.
Kenney Childcare Center. The center
1s one of the first State licensed day
care facillties in this country designed
specifically to serve employees of an
industrial park,

The owner and developer of the in-
dustrial park, Isaac Heller believes
that employee day care programs will
be the corporate benefit of the late
1980’s. Mr. Heller has said that corpo-
rate day care facilities are not just
good things to have, but rather a real
necessity in our rapidly changing soci-
ety.

Parents who place their children in
the Industrial park facility will now be
assured of adequate supervision for
the children, but will be able to visit
them during the workday. Parents will
be able to spend valuable educational
and recreational time with their chil-
dren.

Employers will also benefit from this
onsite day care center. Their employ-
ees should experience less tension and
fewer distractions if they are relieved
of concern about the care and weil-
being of their children. Only about
3,000 employers, out of 6 million na-
tionwide, provide any sort of child care
assistance., Even fewer, approximately
150, provide on- or near-site centers.
But these pioneering employers have
seen improvements in morale, recruit-
ment, reduced employee turnover, de-
clining absenteeism, and increased
productivity.

Mr. President, I commend the vision
of Isaac Heller in developing this day-
care Iacility. Everyone gains when em-
ployers provide day care. Children
have a good place to stay while their
parents are at work. Employees will
know their children are close at hand
and well taken care of. Employers will
have a less distracted, more involved
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work force. I hope that other employ-
ers will follow the path being blazed in
this New Jersey industrial park.e

NAUM MEIMAN

¢ Mr. SIMON. Mr. President, the situ.
ation regarding Soviet emigration Is
deplorable, and one which must
change immediately. Thousands of
Soviet Jews are denied exit visas daily;
the reasons given are indefensible,

A common reason given for denial by
the Soviet Government is the sup-
posed “possession of state secrets.”
The authorities claim these refuseniks
possess secrets of the Government and
thus would be a threat to their state If
glven permission to leave.

These claims are truly ridiculous.
Naum Meiman has been a refusenik
for over 10 vears. The Soviet Govern-
ment continually rejects his requests
to leave on the grounds that he pos-
sesses state secrets. Naum, once a
mathematician, was forced to give up
his profession upon application of a
visa. After 10 years, what pertinent in-
formation could Naum possibly still
possess? Any knowledge he once may
have had would surely be outdated by
now.

It 13 time for the Soviet Government
to take action on behalf of Naum
Meiman and other refuseniks. Some-
thing must be done to relieve the suf-
fering of these individuals. I strongly
urge the Soviet officials to grant these
exit visas, so that these refuseniks can
finally live in peace.®

ORIGINAL INTENT OF THE
CONSTITUTION

¢ Mr. CRANSTON. Mr. President,
Leo Rennert, the veteran Washington
bureau chief for the McClatchey chain
of newspapers, is a writer acclaimed by
his peers for the quality of his news
coverage and the acuity of his political
Insights.

He has written a brilliant analysis of
the theory of the Constitution’s “origl
nal Intent,” which has once agaln
become a matter of controversial [n-
terest with President Reagan’s nomi-
nation of Judge Robert H, Bork to the
U.S. Supreme Court,

Mr. Rennert, In his article In the
July 12, 1987, issue of the Sacramento,
CA, Bee, puts the issue In realistic per-
spective when he observes:

When Intellectual formulations are
stripped away, the court and its judges are
seen for what they really are—wielders of
tremendous power with a great lmpact on
the lives of all Americans. The office may be
Judicial, but the game s over high political
stakes.

Bork and his chief booster in the Reagan
administration, Attorney General Ed Meese,
have thelr own conservative agenda for the
court. Having tried other routes and failed,
they want to roll back some of the major de-
cisions of the high court going back to Earl
Warren’s days.
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But to give thelr intentions a more benign
appearance, they have tried to cloak them
in a high-sounding pop-law doctrine that is
out of tune with 200 years of American con-
stitutional law. They're trying to win sup-
port with an exercise In illusionism—a hall-
mark of the Reagan administration.

In giving their “advice and consent” to the
Bork nomination, senators properly should
focus on what he stands for and what he’s
apt to do on the court—not on a transpar-
ently spurious doctrine that can’t stand up
to historical analysis,

I ask that the text of the Sacramen-
to Bee article, to which I have re-
ferred, be printed in the RECORD in its
entirety.

The article follows:

ROBERT BORK: THE ILLUSIONS’'S (GRAND, THE
AGENDA HIDDEN

(By Leo Rennert)

WasHINGTON.—There’s a special irony in
President Reagan’s nomination of Judge
Robert H. Bork to the Supreme Court
during celebrations marking the 200th anni-
verzary of the U.8, Constitution.

For the White House's basic selling point
to obtain confirmation—Bork’s supposed ad-
herence to the Constitution’s “original
intent”’—Is a fiction that won’t stand up to
either judicial or historical analysis.

For two centuries, judges of varying ideo-
logical persuasions have written their own
views In the nation’s basic charter. Some-
times, they greatly expanded its reach; at
other times, they constricted it.

There have been periods when the high
court tilted in favor of property rights—
even slavery. There also have been times
when it broke new ground in support of
racial and individual rights.

Either way, “original intent” was not a
key factor for the simple reason that the
Constitution was too skimpy to provide defi-
nite guidance for changing times and unan-
ticipated problems.

Some judges, while charting a radical new
course, pretended their views were entlrely
In accord with the Constitution’s explicit
precepts. Qthers were more candid and ac-
knowledged that the Constitution is a suffi-
ciently small document with broad enough
language to permit extensive adaptation to
new circumstances.

Legal scholars and constitutional histori-
ans long ago concluded that the court,
throughout its existence, has been gulded
by the views and, yes, prejudices of whomev-
er sat on the bench at a particular time.
American constitutional history is a drama
enacted by a few judges who can command
a five-vote majority and by purposeful presi-
dents who selze opportunities at critical mo-
ments to make appointments that push the
court in a desired direction.

But in selling the Bork nomination, the
president brushes aside this basic reality
and seeks to convince the Senate and the
country that he has picked a judge who fi-
nally has & clear, certlfied notion of what
the constitutional framers intended and an
jronclad commitment not to stray from this
true path.

Similarly, in speeches and lectures, Bork
himself has propounded his own judicial
theory of “original intent” and argued that
judges should not be guided by their own
personal views, The framers, not a judge’s
predilections, should call the shots. "“Qrigi-
nal intent is the only basis for constitution-
al declsion,” Bork declared in a series of
speeches In 1885. He repeatediy has accused
high-court justices of deviating from true
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constitutional intent in recent times and
gives the impression that he has the neces-
sary Insights to rescue the court from its
wayward habits. To hear Bork tell it, with
self-assurance bordering on arrogance, he
has a direct pipeline to the Constitution’'s
undeviating meaning.

The problem with that position is not just
that it clashes with liberal precedents and
decisions of the court in the last few dec-
ades. The real rub is that Bork doesn't
reach back far enough in his constant
moaning about “corrupters” of the Consti-
tution. His analysis ignores the entlre 200-
year history of the court and the develop-
ment of American constitutional law,

Almost from the very beginning, the court
charted its own course, greatly exceeding
the specific “intent” or provisions of the
Constitution. The best refutation of Bork’s
“original intent” doctrine ¢an be found In
the classic formulation delivered by the
greatest justice of them all, Chief Justice
John Marshall, in the 1819 case of McCul-
loch v. Maryland.

Marshall was faced with a legal challenge
to a congressional decision to set up a na-
tional bank. He readily acknowledged that
the Constitution makes no mention of a na-
tional bank, one way or the other, Although
the document was only 32 years old and
there were stlll some framers around whose
“Intent” presumably could be plumbed,
Marshall stepped in and set his own course.

He upheld the establishment of the bank
by finding that the Constitution gave Con-
gress not only explicit but all sorts of im-
plied powers that the court, In its wisdom,
could deduce, What matters, he argued, is
that judges, in filling in the blanks, should
be guided by a “fair and just interpreta-
tion”—a very convenlent and elastic crite-
rion.

But Marshall went a step further in set-
ting rules for judicial interpretation by
holding that the Constitution, by its very
essence, requires judges to use their full dis-
cretion to give new life and meaning to what
the framers intended. The Constitution, he
declared, is a pithy document; it’s up to
judges to put flesh on bare bones.

“A constitution, to contain an accurate
detall of all the subdivisions of which its
great powers will admit, and of all the
means by which they may be carried into
execution, would partake of the prolixity of
& legal code, and could scarcely be embraced
by the human mind,” Marshall declared. “It
would, probably, never be understood by the
public. Its nature, therefore, requires that
only its great outlines should be marked . . .
We must never forget that it is a Constitu-
tion we are expounding.”

Actually, Marshall did not wait until 1819
to read all sorts of things into the Constitu-
tion that weren’t there as he aggressively
moved to enlarge the court’s powers and the
authority of the central government. In
1803, he invented the doctrine of judicial
review—the right of the Supreme Court to
hold legislative measures unconstitutional—
In the landmark case of Marbury v. Madi-
80M.

That decision still ranks as perhaps the
greatest quantum leap in the history of U.S.
constitutional interpretation and hardiy a
model for the Reagan-Bork notion of judi-
cial “restraint.” The framers wrote that the
Constitution is the “supreme law of the
land.” But they omitted any authority for
the Supreme Court to set itself up as the
Constitution’s supreme arbiter. Marshall,
however, was uhdeterred and plunged right
in. He simply deduced the court’s powers to
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hold congressional acts unconstitutional
from “the very essence of judicial duty.” As
he saw it, naturally.

Marshall fashiohed this radical expansion
of the court’s authority without any evi-
dence of “original intent” and at a time
when the framers’ views were presumably
more ascertalnable than they are today. In
fact, one can make & good argument that
the Constitutional Convention in Philadel-
phia meant to creat three separate and co-
equal branches, each obliged to respect the
Constitution but none given a monopoly
power to have the final word In interpreting
its true meaning. One wonders if Bork’s
“original intent” doctrine is pure enough to
forswear the court’s power of judicial
review—particularly when a liberal statute
is under attack.

Since Marbury, the history of American
constitutional law has been lttered with
bold innovations and dramatic reversals of
prior decisions by conservative and llberal
Jurists alike, The 14th Amendment, a prod-
uct of the Civil War and c¢learly intended to
protect the rights of blacks, was used by
conservative-dominated courts in the late
19th and early 20th centuries to invalidate
child-labor and other progessive state laws
that impinged on property rights.

In 1886, in Plessy v. Ferguson, the court
stood In Civll War amendments on their
head by sanctioning segregation with the
“separate but equal’” doctrine, More than a
half century later, when the court finally
used the 14th Amendment to outlaw public-
school segregation and issued landmark rul-
ings to expand individual rights, there was
an outcry that Earl Warren had deviated
from true constitutional doctrine and
turned the court into a haven for “activ-
ists.” Bork and other critics of the Warren
Court never bothered to point out that
Plessy was g far greater distortion of consti-
tutional “intent” than Brown v. Board of
Education.

In attacking modern justices from Earl
‘Warren to Harry Blackmun for civil rights,
one-man, one-vote and pro-abortion rulings,
Bork shows a curious Intellectual myopia in
glossing over a consistent 200-year pattern
of creative Impuises by those who have sat
on the high court,

That’s why there are such great, passion-
ate fights over Supreme Court appoint-
ments and why a brulsing batile looms over
the Bork nomination. When intellectual for-
mulations are stripped away, the corut and
its judges are seen for what they really
are—wielders of tremendous power with a
great Impact on the lives of all Americans.
The office may be judicial, but the game is
over high polltical stakes,

Bork and his chief booster in the Reagan
administration, Attorney General Ed Meese,
have their own conservative agenda for the
court. Having tried other routes and falled,
they want to roll back some of the major de-
cisions of the high court going back to Earl
Warren's days. But to glve their intentions a
more benlgn appearance, they have tried to
cloak them in a high-sounding pop-law doec-
trine that is out of tune with 200 years of
American constitutional law, They're trying
to win support with an exerclse in illusion-
ism—a hallmark of the Reagan adminisira-
tion.

In giving their “advice and consent” to the
Bork nomination, senators properly should
focus on what he stands for and what he’s
adt to do on the court—not on a transpar-
ently spurious doctrine that can’t stand up
to historical analysis.e
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failed year after year. The administra-
tion’s Office of Management and
Budget [OMB] assured us earlier this
vear that at last we're on track. They
told us the budget they sent the Con-
gress will give us in the coming year a
substantial reduction in the deficit.

Here Is the record of deficits under
Gramm-Rudman since it went into
effect in 1986; 1986 target, $172 mil-
lion; actual deficit, $221 billion; 1987
target, $144 billlon; OMB deficit esti-
mate, $180 billion. CBO without non-
recurring asset sale or tax reform defi-
cit estimate, $194 billion; 1988 target,
$108 billion; latest, almost certainly
too rosy, deficit estimate, $181 billion.

The Congress changed the adminis-
tration’s spending priorities some but
ended up with a budget that closely
refiected the President’s judgment on
deficit reduction. Both the Congress
and the President turned out to be
hugely wrong. Wrong by tens of bil-
lions of dollars. This is what happened
to the 1986 budget, the 1987 budget.
You can count on it. It will happen to
the 1988 budget. Each year the admin-
istration and the Congress grossly un-
derestimate the deficit. Each year we
sink another $200 billion or so more
deeply in debt.

This has become a serious intemnasa-
tional embarrassment. America is still
the driving economic force of the free
world. Our world’s most powerful
economy has given us the military
strength to serve as leaders of the free
world. But we are putting this vital
economy in constantly more serlous
Jeopardy. Indeed we have become the
despair of our strongest allies. Leaders
of country after country have told us
that we must bring our huge deficits
under control. Our answer has been to
tell them to follow our live-it-up, play-
boy, spend-and-borrow philosophy. We
actually tell the Germans and the Jap-
anese to cut their taxes, flood their
countries with credit, borrow more and
spend more. The administration tells
them that kind of extravagant easy
living will expand their markets. Then
we can sell more to them and improve
our trade deficit. And what do they
tell us? They tell us another way to
improve our trade deficit. They tell us
to get serious about reducing our huge
$200 billion deficits and our exploding
national debt. They tell us if we don’t
stop this squandermania we're headed
for superinflation and a full-scale de-
pression. Who's right?

Mr, President, the remarkable thing
about this situation is everyone knows
the Germans and Japanese and our
other foreign friends and allies are ab-
solutely right. Go into the stores or
shops or farms or factories of this
country and ask the Americans who
are running their enterprise. Ask them
if the deficit spending policies of this
Federal Government are right or
wrong. Ask them if they believe the
Government is getting its act in work-
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ing order. Republican or Democrat
will all tell you the same thing. Their
answer will be “no way.” They tell you
as in one voice. Get back to Washing-
ton and spend less, much less. Then, if
necessary, to bring down the deficit,
increase taxes. They consistently be-
lieve the President is wrong to call for
so0 much spending for the military.
Our constituents also believe the Con-
gress is wrong in Insisting on continu-
ing to fund social programs at too
high a level. Sure in many cases they
have their favorite cause. But if they
ask for more spending for instance to
help the Contras—ask them if they
really want to spend $100 million a
year of the taxpayers money for that
purpose. Some constituents will say
sure. But some will say, on second
thought, save that money. Ask them if
they are prepared to spend billlons to
follow up on the Contra expenditure if
the Contras can’t do the government
overthrow job In Nicaragua. If your
constituent calls for more money for
community development ask her or
him if they really want to increase
Government spending beyond the $4
billion a year we now spend. If they
support the President’s call for a 50-
percent increase in spending for the
National Science Foundation, over the
next 5 years, ask them if they're ready
to increase their taxes to pay for it.

Mr. President this abysmal failure of
the Federal Government—President
and the Congress—to reduce the defi-
cit comes during a long perlod of eco-
nomic recovery. Indeed this is one of
the longest recovery periods in the
past 50 years. This is precisely the
time we should be running surpluses.
We know this situation cannot go on
much longer. Next year or the year
after—when the next recession hits as
it always will in a free economy, the
deficits will really explode, The annual
deficits will rise to $300 or $400 billion.
Before the recession—or depression—
runs its course the country could be
saddled with a national debt of $4 or
$5 trillion. Inflation, low household
saving, and huge Federal borrowing
spell high interest rates. The interest
cost of servicing the national debt
would then become larger than any
Federal expenditure including nation-
al defense. Now let me tell you why
that’s such a wicked burden. That in-
terest cost would be completely uncon-
trollable, The Congress with the best
will in the world could not reduce it by
& penny. This Is what our faijlure, I
repeat our fallure in this Government
to cut spending, cut spending every-
where—military, social programs—
right across the board and our failure
to raise whatever taxes are necessary
to cover our unwillingness to cut
spending—is doing to us.

I yield the floor.

Mr. President, I suggest the absence
of a quorum,
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The ACTING PRESIDENT pro tem-
pore. The absence of a quorum Is
noted. The clerk will please call the
roll.

The legislative clerk proceeded to
call the roll.

Mr. BIDEN addressed the Chalr.

The ACTING PRESIDENT pro tem-
pore. The Senator from Delaware,

Mr. BIDEN. Mr. President, I would
like to take some time this morning.

The ACTING PRESIDENT pro tem-
pore. The Chair will advise the Sena-
tor—does he seek unanimous consent
that the order for quorum call be re-
scinded?

Mr. BIDEN. Yes, I do.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. The Chair recoenizes the Sena-
tor from Delaware.

Mr. BIDEN. I thank the Chair.

Mr. President, I rise this morning to
speak on the subject of the role of the
U.S. Senate in the confirmation proc-
ess of Supreme Court Justices.

I will tell my colleague in the chair
that I am going to take more time this
morning than I usually take on the
floor, My speech this morning will be
relatively long, but, hopefully, histori-
cally and constitutionally accurate,

ADVICE AND CONSENT: THE
RIGHT AND DUTY OF THE
SENATE TO PROTECT THE IN-
TEGRITY OF THE SUPREME
COURT

Mr. BIDEN. Mr. President, on July
1, 1987, President Reagan nominated
Judge Robert Bork to be an Associate
Justice of the Supreme Court. I am de-
livering today the first of several
speeches on questions the Senate will
face in considering the nomination.

In future speeches, I will set out my
views on the substance of the debate—
and there 1s room for principled dis-
agreement. But in this speech, I want
to focus on the terms of the debate—
and I hope to put an end to disagree-
ment on the terms of the debate. Ar-
guing from constitutional history and
Senate precedent, I want to address
one question and one question only:
What are the rights and duties of the
Senate in considering nominees to the
Supreme Court?

Some argue that the Senate should
defer to the President in the selection
process. They argue that any nominee
who meets the narrow standards of
legal distinction, high moral character,
and judicial temperament s entitled
to be confirmed in the Senate without
further question. A leading exponent
of this view was President Richard
Nixon, who declared in 1970 that the
President is “the only person entrust-
ed by the Constitution with the power
of appointment to the Supreme
Court.” Apparently, there are some in
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this body and outside this body who
share that view,

I stand here today to argue the op-
posite proposition. Article II, section 2,
of the Constitution clearly states that
the President “shall nominate, and by
and with the advice and consent of the
Senate, shall appoint * * * Judges of
the Supreme Court, * * *” I will argue
that the framers intended the Senate
to take the broadest view of its consti-
tutional responsibility. I will argue
that the Senate historically has taken
such a view. I will argue that, in case
after case, it has scrutinized the politi-
cal, legal, and constitutional views of
nominees., I will argue that, in case
after case, it has rejected professional-
ly qualilfied nominees because of the
perceived effect of their views on the
Court and the country. And I will
argue that, In certain cases, the Senate
has performed a constitutional func-
tion in attempting to resist the Presi-
dent’s efforts to remake the Supreme
Court in his own image.

THE INTENT OF THE FRAMERS

How can we be sure of the scope of
the Senate’s constitutional rights and
duties under the “advice and consent”
clause? We should begin—but not
end-—our investigation by considering
the intent of the framers. Based on
the debates of the Constitutional Con-
vention, it {s clear that the delegates
intended the Senate to set into play a
broad role in the appointment of
Judges.

In fact, they originally intended
even more. At the beginning of the
Constitutional Convention, they in-
tended to give the Congress exclusive
control over the selection process and
to leave the President out entirely. On
May 29, 1787, the Constitutional Con-
vention began to deliberate in Phila-
delphia. It adopted as a working paper
the Virginia plan, which provided that
“s National Judiciary be established
* * * t0 be chosen by the National Leg-
islature.”

A few weeks after debate began,
some delegates questioned the wisdom
of entrusting the selection of judges to
Congress alone, They feared that Con-
gress was large and lumbering and
might have some trouble making up
its mind, James Wilson of Pennsylva-
nia was an advocate of strong Execu-
tive power, so0 he proposed an obvious
alternative: giving the President
exclusie power to choose the judges.
This proposal found no support what-
gsoever. If one concern united the dele-
gates from large States and small
States, North and South, it was a de-
termination to keep the President
from amassing too much power. After
all, they had fought a war to rid them-
selves of tyranny and the royal prerog-
ative In any form. John Rutledege of
South Carolina opposed glving the
President free rein to appoint the judi-
ciary since “the people will think we
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a.;'le l’ea.mng‘ too much toward monar-
chy.’

James Madison, the principal archi-
tect of the Constitution, agreed., He
shared Wilson’s fear that the legisla-
ture was too large to choose, but
stated that he was “not satisfied with
referring the appointment to the Ex-
ecutive.,” He was “rather inclined to
glve it to the senatorial branch’ of the
legislature, which he envisioned as a
group “sufficiently stable and inde-
pendent” to provide “deliberate judg-
ments.” Accordingly, on June 13,
Madison formally moved that the
power of appointment be given exclu-
sively to the Senate. His motion
passed without objection.

On July 18, 200 years ago last Satur-
day, James Wilson again moved “that
the Judges be appolnted by the Execu-
tive.” His motion was defeated, by six
States to two. It was widely agreed
that the Senate “would be composed
of men nearly equal t¢ the Executive
and would of course have on the whole
more wisdom.” Moreover, “it would be
less easy for candidates to intrigue
with them, than with the Executive.”

Obviously, we can see here the fear
that was growing on the part of those
at the Convention was that respective
nominees would be able to intrigue
with a single individual, the President,
but not the Senate as a whole. So Mr,
Ghorum of Massachusetis suggested a
compromise proposal: to provide for
appointment by the Executive “by and
with the advice and consent” of the
Senate. Without much debate, the
“advice and consent” proposal failed
on a tie vote.

Up until now, no one, no single vote
at the Convention, gave the Executive
any role to play in this process.

All told, there were four different at-
tempts to include the President in the
selection process, and four times he
was excluded. Until the closing days of
the Convention, the draft provision
stood: “The Senate of the United
States shall have power to * * * ap-
point * * * Judges of the Supreme
Court.” But the controversy would not
die, and between August 25 and Sep-
tember 4, the advice and consent coms-
promise was proposed once again. On
September 4, the Special Committee
on Postponed Matters reported the
compromise, and 3 days later, the Con-
vention adopted it unanimously.

What can explain this 11th hour
compromise? Well, historians have de-
bated it for years.

Gouverneur Morris of Pennsylvania
offered the following paraphrase. The
advice and consent clause, he sald,
would give the Senate the power “to
appoint Judges nominated to them by
the President.” Was his interpretation
correct?

Well, we can never know for sure,
but it seems to be the overwhelming
point of view among the scholars. But
it is difficult to imagine that after four
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attempts to exclude the President
from the selection process, the fram-
ers Intended anything less than the
broadest role for the Senate—in choos-
ing the Court and checking the Presi-
dent In every way,

The ratification debates confirm this
conclusion. No one was keener for a
strong Executive than Alexander
Hamilton. But in Federalist Papers 76
and 77, Hamlilton stressed that even
the Federalists intended an active and
independent role for the Senate.

In Federalist 76, Hamilton wrote
that senatorial review would prevent
the President from appointing justices
to be “the obsequious instruments of
his pleasure.” And In Federalist 77, he
responded to the argument that the
Senate’s power to refuse confirmation
would give it an improper influence
over the President by using the follow-
ing words: “If by influencing the Presi-
dent, be meant restraining him, this is
precisely what must have been intend-
ed. And it has been shown that the re-
straint would be salutary. ® * *”

Now, this is the fellow, Hamilton,
who argued throughout this entire
process that we needed a very strong
Executive, making the case as to why
the Senate was intended to restrain
the President and play a very impor-
tant role.

Most of all, the founders were deter-
mined to protect the integrity of the
courts. In Federalist 78, Hamilton ex-
pressed a common concern: “The com-
plete independence of the courts of
Justice,” he sald, “is peculiarly essen-
tial in a limited Constitution. * * *
Limitations of this kind can be pre-
served in practice no other way than
through the medium of courts of jus-
tice, whose duty it must be to declare
all acts contrary to the manifest tenor
of the Constitution void.”

So, in order to preserve an independ-
ent Judiciary, the framers devised
three important checks: life tenure,
prohibition on reduction in salary and,
most important, a self-correcting
method of selection. As they relied on
the Court to check legislative en-
croachments, so they relied on the
Legislature to check Executive en-
croachments, In dividing responsibflity
for the appointment of judges, the
framers were entrusting the Senate
with a solemn task: preventing the
President from undermining judicial
Independence and from remaking the
Court in his own image. That in the
end is why the framers intended a
broad role for the Senate. I think it is
beyond dispute from an historical per-
spective.

THE SENATE PRECEDENTS
The debates and the Federalist
Papers are our only keys to the minds
of the founders. Confining our Investi-
gation to “original intent,” you would
have to stop there. But there is much
more, Two centuries of Senate prece-
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dent, always evolving and always
changing with the challenges of the
moment, point to the same conclusion:
The Senate has historically taken seri-
ously its responsibility to restrain the
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nized the political views and the con-
stitutional philosophy of nominees, in
addition to thelr judicial competence.

I ask unanimous consent to insert in
the REcorD a list of all nominations re-
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jected or withdrawn over the last 200
years.

There being no objection, the st
was ordered to be printed in the
RECORD, as follows:

President. Over and over, it has scruti-

. SUPREME COURT NOMINATIONS REJECTED OR WITHDRAWN, 1755-1970

Supreme Caurl sorioes ool esdonts oty Senae paty  FeocBl (D/ouniputed (/g Raasons for Senale opposition

John (1795).....cnmssmnmsmsmsnssrsssssrss. WIOSHINGI0N vvnr, Foderdislnvnns F R 14-10 Attacked by his fellow Federalists for his opposition lo the Jay Treaty of 1794.1.2

mm (1811) Muls;nm Dem.-Repub, ....c... DR R N Ilwarb’wﬂil Federalists for sirong enforcement of &m{" lllrﬂtm-hhm
Mﬁfntyél Gfll:tw of Customs for Connecticut; questionable legal

alifical
John Crittenden (1829) ...oosossommsssssssiorsusrmnernres 10, AGIMS ... DR DR ] 2317 M:Ttlls -T a bme duck President (nomination came after his 1820 defeat by
Brooke Taney (1835) .....ccenimcicemsrammeranoes Jackson.......c.... DOM. Whig P, Later confrmen) as Chiel Juslice 1836..........00n0. tnpopular wﬂh Whips because, a3 Secrelary of the Treasury, removed
Fogr lums irnrn the Bank of the United States in compliance with mem
John Spener (1844) T w/D W, Ly} 2-21 T mﬂlel'rstln.ﬂmeedmﬂiepremw
( et ,‘:asweﬂmedmall T Masm%amnmlﬁ@w&m

because of his tical associalion with

Resben Walworth (1844} ..... p— 7 ] W P 21-20 Partisan opposiion Senale Whigs.

Rdward King (1 w/D W, P 9-18 Selnzle Whigs antu:lpaled 1Intl would nol he nomingted for President, and way

Edward King (1845) w/0 W. ] Tyler bemmb;:lzﬁ)duok i facl after Polk's election (Ning nomination resubmitted
in Deceml

John Read [1845) W/ W No action Nominabon made February 1845, Senate adjourned without taking action.”

George Woodward (1346) D. W, R 29-20 Woodward's home siate Senator, Simon Cameion, msisted o fighl & approws
amm"}m ( ';enawnal oortesy”); Woodward akso atiacked a3 exreme

ican naivi

Edward Bradford {1852) Fillmore, W W, No action Fillmore affoclmu 3 lame duck becavse not nomingled for President in 185%
Senate adjourned withoul taking action.*

George Badger (1352) Filmor. W P 26 25 Fillmore 2 lamu duck in facl after Pesce's dlection; nomination of Sen. Badger [
Whig) “posiponed” bySenatel)emaattrnammwn Coul sl by
I)umu:ut Prerce to fill.?

Wiliam Micou (1353: Same reasons as with Badger nomination, above !

Jeremiah Black (1361) 2-25 1360

Black was unxosed politically Demwalm Sen. Stephen Douglas (loser of

uchanan was 'a Eame dock in fact (nominafion made gtter Lincan's
eiectml Semuanhuamfmwmedbem:ﬂuhwmwum
that force could nol be used b prevent secesson and maintain m te Unen, - ¥

Henry STInbURY [1866).....oonmmsersrrmerssrmmererrsrtres & SO ererers Dlrmsscsrmssemsssrrnss. Rrcsemsrsssssress COUM 5631 GRMINGIOY .ovovesossercsrmsresre e ssrann .. Radical Republicans controlling Senate reduced size of Supreme Court by hwo saats
dent Johnson a chance by make any nominations. . % ¢
Ehenezer Hoar {1870) Grant R R R Bu Ihalr'dre;eclziw lhls mrs?“ pnllcild,"ﬁm for merit #m&mmldmm u;:
¢ivik serwice reforms, against impeachment of President Johnson.
Gerge Wilkams (1874) ornt R R W w:i‘ﬁsrﬁun:a" o o m:bﬁm\}r'ﬁ'"n&m odiivs n froncil ety
ms awn because ions lliams’ capabiliies a ol
1 :ls’mmtm 35 Attorney Genesal, to the scandabndden Geamt Admnistrs-
ion,
Caleh Cushing (1674) Grant R R w Cushing had chan| polﬂml parties several times; atiacked lity of
Reoumnw, ; sent indiscreet bﬂumhﬂmmnlﬂﬁl%
secession, b+ 3
Stankey Matthews (1881) Hayes. R |} No juckciary Comm. actiom renominated ........... Malthews for his close ties to Jay Gould and railroad ntuus;
by Gartiedd and confirmed by 24-23 |mpomm he was Hayes' brother-indaw and Hayes' Lwwyer before the Blectoral
wote . Commission adjodicating the dispuled 1876 Hayes-Tiden woteb 3.2
Wiliam Homblower (£893) Qlevetand D. b R - Homblmrs tion to machine otrlim York led 1D *senatorial courtesy™
veto of nomination by New York Democratic Sen. Hill; also Repubican fear of
Hormblowes's. apposition to protective tariffs. . 2. 3
Wheekr Peckham gsum) ............................ Covelnd............. D. D [4 41-32 Same reasons as with Homblower nomination, above.2- 3. 3
John J, Parkes {1930} Moover R. k R 41-39 Qpposed by waions for clase adhesence to anti-tabor precedents; opposed by oW
&gms grwmlnul rgclft stalements made a5 candidate for Governod of North
Im n
B Fortas {1968) v L Johnson ......... D. ] w fliliwestes fvom opposifion to Wamen Courl, Fortas™ memberchip on Courl;
Mmtm)“ 2 lame duck m summer of 1968 (not rureing fr
Tenomination).
Homer Thornbermy (1968)....mummmmammiisnns. L JANSON ..oooe., D D W |)‘(si1ml1luacam:ya after withdrawnal of Jusice Forias' nomingtion & Chiel
ustice. 1
Clement Haynsworth {1969) HNion R D R 5545 mtlclsr'n 3ul‘u'wil rights and ol Bberlies record; questions of fnancial impropei-
G Harold Carswell (1970) Nexon R I} R 5145

Medocre gl qualfications; erifcism ot part statevents and  acions wee
racist 1. 34

1 Henty ), Abrabam, “Jistices and Presidents™ (Mew York: Penguin Books, 1975).

2 Philip B, Kurlaad, “The Appointment and I of Supreme Courl Justices,” in Law and the Social Order (1972 Arizona Stake Univ. Law Joumal), No
3 Richard . Fredman, “The Transformation in Senale Response to Supreme Courl Nominations: From Reconsiruction by the Tafl Admumisiration and Beyond, * niw) u- Review 1 (1983).
* Donald E. Lively, “The Supreme Court Appointment Process: In Search of Constitulional Roles nd Responsiilives,” 59 Soulher Califorma Law Review 3] (198&

Mr. BIDEN. In many cases, the dent setter was none other than poor however, he resigned his seat to

Senate rejected technically competent
candidates whose views it perceived to
clash with the national interest. The
chart lists 26 nominations rejected or
withdrawn since 178%. In only one
case, George Williams—a Grant nomi-
nee whose nomination was withdrawn
in 1874—does it appear that substan-
tive questions played no role whatso-
ever. The rest were, in whole or in
part, rejected for political or philo-
sophical reasons.

The precedent was set as early as
1795, in the first administration of
George Washington, And the prece-

John Rutledge who I quoted earlier.
Remember Rutledge? He was the one
who argued at the Constitutional Con-
vention that to give the President
complete control over the Supreme
Court would be “leaning too much
toward monarchy.” Well Old John
would come to wish he had not uttered
those words.

Rutledge was first nominated to the
Court in 1790, and he had little trou-
ble being confirmed. As one of the
principal authors of the first draft of
the Constitution, he was clearly quali-
fied to Judge original intent. In 1791,

become chief justice of South Caroli-
na, which—as our two South Carolina
Senators probably still think—he con-
sidered a far more important post. But
then, Chief Justice John Jay resigned
from the Supreme Court in 1795, and
Washington nominated Rutledge to
take his seat. The President was S0
confident to a speedy confirmation
that he had the commission papers
drawn up in advance and gave him a
recess appointment.

But that was not to be. A few weeks
after his nomination, Rutledge at-
tacked the Jay Treaty, which Wash-
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Ington had negotiated to ease the last
tensions of the Revolutionary War
and to resolve a host of trade issues.
Because of the violent opposition of
the anti-British faction, support of the
treaty was regarded as the touchstone
of true federalism. One newspaper re-
ported that Rutledge had declared “he
had rather the President should dle
(dearly as he loved him) than he
should sign that treaty.” Another
paper reported that Rutledge had In-
sinuated “that Mr. Jay and the Senate
were fools or knaves, duped by British
sophistry or bribed by British gold
» » ¢ prostituting the dearest rights of
freemen and laying them at the feet of
royalty.”

Debate raged for 5 months, and Rut-
ledge was ultimately rejected, 14 to 10.
To the minds of many Senators, Rut-
ledge’s opposition to the treaty called
into question his judgment in taking
such a strong position on an issue that
polarized the Nation. Some even
feared for his mental stability. But
make no mistake: the first Supreme
Court nominee to be rejected by the
Senate—one of the framers, no less—
was rejected specifically on political
grounds. And the precedent was firmly
established that inquiry into a nomi-
nee’s substantive views is a proper and
an essential part of the confirmation
process.

Since Washington’s time, the prece-
dent has been frequently reinforced
and extended—often at turning points
in our history. In 1811, Alexander
Wolcott, a Madison nominee, was re-
jected at least In large part because of
his vigorous enforcement of embargo
legislation and nonintercourse laws.
His rejection was fortunate for our
legal history, since he later endorsed
the view that any Judge deciding a law
unconstitutional should be immediate-
ly expelled from the Court,

In 1835, Roger Taney, a Jackson
nominee, was opposed for much more
serious and substantive reasons. I wiil
discuss the historic details of the
Taney case later. But, for now,
though, a sketch will suffice. Jackson
was attempting to undermine the
Bank of the United States. Taney had
been a crucial ally in his crusade, so
Jackson nominated him to the Court.
Those favoring confirmation urged
the Senate to consider Taney’s consti-
tutional philosophy on its own merits.
“It would indeed be strange,” sald a
leading paper In the South, “if, In se-
lecting the members of so august a tri-
bunal, no weight should be attached to
the views entertained by its members
of the Constitution, or their acquire-
ments in the science of politics In its
relations to the forms of government
under which we live.” Those opposing
confirmation had no reservation about
doing so on the ground that Taney’s
views did not belong on the Court. In
the end, the Whigs succeeded in de-
feating the nomination by postpone-
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ment, but Jackson bided his time and
resubmitted it the following year—this
time for the seat of retiring Chief Jus-
tice Marshall.

Between the Jackson and Lincoln
Presidencies, no fewer than 10 out of
18 Supreme Court nominees failed to
win confirmation. Whigs and Demo-
crats were equally divided in the
Senate. While the iIssue of States
rights versus a nationalist philosophy
inflamed some of the debates, most of
the struggles were strictly partisan.
John Tyler set a Presidential record:
the Senate refused to confirm five of
his six nominees. At one point, after
the resignation of Justice Baldwin in
1844, the struggle became so Intense
that a seat remained vacant for 28
months.

Twentieth century debates have
been on the whole more civil but no
less political. The last nominee to be
rejected on exclusively political or
philisophical grounds was John J,
Parker, a Herbert Hoover nominee, in
1930, And in Parker’s case, debate fo-
cused as much on the net Impact of
adding a conservative to the Court as
on the opinions of the nominee him-
self. Parker’s scholarly credentials
were beyond reproach. But Republi-
cans, disturbed by the highly conserv-
ative direction taken by the Court
under President Taft, began to orga-
nize the opposition.

Their case rested on three conten-
tions—I have this right, by the way; it
is Republicans; and Republicans iIn
those days were much more progres-
sive In these matters, In my perspec-
tive—first, that Parker was unfriendly
to labor; second, that he was opposed
to voting rights and political participa-
tion for blacks; and third, that his ap-
pointment was dictated by political
considerations.

Parker’s opinions on the court of ap-
peals drew attention to his stand on
labor activism. He had upheld a
“yellow dog” contract that set as a
condition of employment a worker’s
pledge never to join a union.

But the case for the opposition was
put most eloquently by Senator Borah
of Idaho, In a speech that would be
quoted for years to come:

[Our Justices] pass upon what we do.
Therefore, it i5 exceedingly important that
we pass upon them before they decide upon
these matters.

And Senator Norris of Nebraska
added, in stirring words that we would
do well to remember today:

When we are passing on a judge * * * we
ought not only to know whether he is a
good lawyer, not only whether he Is
honest—and I admit that this nominee pos-
sesses both of those quallfications—but we
ought to know how he approaches these
great questions of human liberty.

Parker was denied a seat on the
Court by a vote of 41 to 39. Justice
Owen Roberts, the man appointed in
his place, was less wedded to the
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wisdom of the past: his was the
famous “switch In time” that helped
defuse the Court-packing crisis In
1937—more on that later.

But what of our own times? In the
past two decades, three nominees have
been rejected by the Senate—Abe
Fortas, Clement Haynsworth and G.
Harrold Carswell—and, although there
were other issues at stake, debate in
all three cases centered on their con-
stitutional views as well as their pro-
fessional competence. I am inserting
into the CONGRESSIONAL RECORD a list
of the statements of Senators during
the Fortas and Haynsworth hearings
and debates concerning the relevance
of a nominee’s substantive views.

I ask unanimous consent that they
be printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed In the
REcCoRD, as follows:

II. STATEMENTS OF SENRATORS CONCERNING

RELEVANCE OF NOMINEE'S SUBSTANTIVE

VIEWS—FORTAS HEARINGS AND DEBATES

A. SENATORS WHO ARGUED DIRECTLY THAT THE
VIEWS OF THE NOMINEE ARE RELEVANT

Senator Baker, 114 Cong. Rec. 28258
(1968).

SBenator Byrd (Va.), 114 Cong. Rec. 26142
(1968).

Senator Curtls, 114 Cong. Rec. 26148
(1968).

Senator Ervin, Hearlngs on the Nomina-
tion of Abe Fortas and Homer Thornberry
Before the Senate Comm. on the Judiciary,
90th Cong., 2nd Sess., at 107 (1968) [herein-
after cited as 1968 Hearings].

Senator Fannin, 114 Cong. Rec. 26704,
28755 (1968).

Senator Fong, 114 Cong. Rec.
(1968).

Senator Gore, 114 Cong. Rec. 28730
(1868).

Senator Griffin, 1968 Hearlngs at 44,

Senator Holland, 114 Cong. Rec, 28146
(1968).

Senator Hollings, 114 Cong. Rec. 28153
(1968).

Senator McClellan, 114 Cong. Rec. 28145
{1968).

Senator Miller,
(1968).

Senator Thurmond, 1968 Hearings at 180,

B. SENATORS WHO DEBATED THE NOMINEE'S
VIEWS

Senator Byrd (W. Va.), 114 Cong. Rec.
28785 (1968).

28167

114 Cong. Rec. 23489

Senator Eastland, 114 Cong. Rec. 28759
(1968).

Sensator Hart, 1968 Hearings at 276,

Senator Javits, 114 Cong. Rec. 28268
(1868).

Senator Lausche, 114 Cong. Rec. 28928
(1868).

Senator Montoya, 114 Cong. Rec. 20143
(1968).

Senator Murphy, 114 Cong. Rec, 28254
(1968).

Senator Smathers, 114 Cong. Rec. 28748
(1868).

Senator Stennis, 114 Cong. Rec. 28748

(1968).

C. BENATORS WHO ARGUED THAT THE NOMINEE'S
VIEWS ARE NOT RELEVANT OR ONLY MARGIN-
ALLY RELEVANT
Senator Bayh,

(1968).

114 Cong. Rec. 19902
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Senator Mansfield, 114 Cong. Rec, 28113
(1068),

Senator McQGee, 114 Cong. Rec, 15638
(1968).

Senator McIntyre, 114 Cong. Rec. 20448
(1968).

Senator Proxmire, 114 Cong. Rec. 20142
(1968).

Senator Randolph, 114 Cong. Rec, 19639
(1968),

Senator Tydings, 114 Cong. Rec. 28164
(1968).

III. STATEMENTS OF SENATORS CONCERNING
RELEVANCE OF NOMINEE'S SUBSTANTIVE
VIEWs—HAYNSWORTH HEARING aAND DE-
BATES

A. BENATORS WHO ARGUED DIRECTLY THAT VIEW
OF THE NOMIREE ARE RELEVANT, OR WHO DE-
BATED THE ROMINEE'S VIEWS

Senator Baker, 115 Cong. Rec,
(1969).

Senator Bayh,
(1969),

Senator Byrd (Va.), 115 Cong. Rec, 30155
(19689).

SBenator Case, 115 Cong. Rec. 35130 (1969).

Senator Dole, 115 Cong. Rec. 35142 (1969),

Senator Eagleton, 115 Cong. Rec. 28212
(1969).

8enator Ervin, Hearings on the Nomina-
tion of Clement Haynsworth Before the
Senate Comm. on the Judiciary, 91st Cong.
1st Sess., at 75 (1969) [hereinafter cited as
1969 Hearings).

Senator Fannin, 115 Cong.
(1069).

Senator
(1969).

Senator
(1969),

Senator
(1969).

Senator Hart, 1969 Hearings at 463,

Senator Hollings, 115 Cong. Ree, 28877
(1969).

Senator Javits,
(1969).

Benator Kennedy, 1968 Hearings at 327,

Senator McClellan, 1969 Hearings at 167.

Senator Mathias, 1969 Hearings at 307.

Senator Metcalf, 115 Cong. Rec. 34425
(1989).

Senator Mondale, 115 Cong. Rec. 28211

34432
115 Cong. Ree. 35132

Rec. 34608

Goodell, 115 Cohg. Reec. 32672

Gumey, 115 Cong. Rec. 34439

Harris, 115 Cong. Rec. 35376

115 Cong. Rec. 34275

(1969).

Senator Muskie, 115 Cong. Rec, 35368
(1989).

Senator Percy, 115 Cong. Rec. 35375
(1969).

Senator Stennis, 115 Cong. Rec. 34849
(1969).

Benator Young,
(1969).

B. SENATORS WHO ARGUED THAT THE NOMIREE'S
VIEWS ARE NOT RELEVANT

115 Cong. Rec. 28885

Senator Allott, 115 Cong. Ree, 35126
(1969),

Senator Bellmon, 115 Cong. Rec. 31787
(1969).

Senator Boggs, 115 Cong. Rec. 34847
(1969).

Senator Cook, 115 Cong. Rec. 29557
(1969).

Sepator Fong, 115 Cong. Rec. 34862
(1969).

Senator Hruska, 115 Cong. Rec. 28649
(1969).

Senator Mundt, 115 Cong. Rec, 35371
(1969).

Senator Murphy, 115 Cong. Rec. 35138
(1969),

Senator Prouty, 115 Cong. Rec. 34439
(1969).
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Senator Spong, 115 Cong, Rec, 34444
(1969).
Senator Stevens, 115 Cong. Rec. 35129
(1969).
Senator Tower, 115 Cong. Rec. 34843
(1969).

Senator Tydings, 1969 Hearings at 57.

Mr. BIDEN. Mr. President, the list
was compiled by three law professors
in a memorandum prepared for several
members of the Judiclary Committee
in 1971 to address the proper scope of
the Senate’s inquiry into the political
and constitutional philosophies of
nominees.

The tone of the recent debates was
established during the hearings for
Justice Thurgood Marshall in 19867,
Senator Ervin summarized the view-
point of several Senators.

I believe that the duty which that [advice
and consent] provision of the Constitution
Imposes upon a Senator requires him to as-
certain as far as he humanly ¢an the consti-
tutional philosophy of any nominee to the
Supreme Court.

When Justice Marshall’'s nomination
reached the floor, the Senators who
spoke against confirmation rested
their case on what they saw as his ac-
tivist views. Senator STENNIS sald:
“The nominee must be measured not
only by the ordinary standards of
merit, training, and experience, bhut
his basic philosophy must be carefully
examined.” And Senator BYRp of West
Virginila emphasized not only the
nominee’s own views but also the
effect they would have In shifting the
balance of the Court as a whole. Sena-
tor THURMOND emphasized the impor-
tance of balance: “This means that it
will require the appointment of two
additional conservative justices In
order to change the tenor of fuiure
Supreme Court decisions.” Of the nu-
merous Senators who spoke in favor of
Marshall’s confirmation, many argued
that his record of litigation aimed
toward expanding the rights of black
Americans was a positive factor In
their decisions.

President Johnson’s nmomination of
Abe Fortas to be Chief Justice in 1968
provoked the most protracted confir-
mation fight of recent times, There
were personal as well as philosophical
Issues Involved—particularly the pro-
priety of a lameduck nomination and
of the nominee’s role as confidential
adviser to the President—but his sub-
stantive positions were central to the
debate. Of the 29 Senators who ad-
dressed the question, 13 explicitly
stated that the nominee’s political and
constitutional views were relevant and
should be discussed. Another nine ana-
lyzed his views in explaining their owm
votes, implying that they regarded
this consideration to be relevant.
Seven others seemed to argue that a
nominee’s constitutional philosophy
was either not a proper topic of con-
sideration by the Senate or of only
marginal relevance,
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Passions were high during that
debate, but few disputed the terms of
debate. Elogquent voices on both sides
of the Senate agreed that the nomi-
nee’s views, philosophy and past deci-
sions were relevant to the question of
his confirmation. Senator Fannin of
Arizona quoted Senator Borah's stir-
ring words from the Parker debate. He
also quoted a letter from Willlam
Rehngquist, then a young lawyer in Ar-
fzona. As early as 1959, Mr. Rehnquist
had called in the Harvard Law Record
for restoring the Senate’s practice “of
thoroughly informing itself on the ju-
dicial philosophy of a Supreme Court
nominee before voting to confim
hhn.,!

Senator Miller of Iowa endorsed the
sentiment;

For too long, the Senate has rubber-
stamped nominations * * *, But a time
comes when every Senator should search
his conscience to see whether the exercise
of the confirming power by the Senate s for
the good of the country.

Then Senator THURMOND rose agaln:
“It is my contention,” he said to the
Chamber, “that the Supreme Court
has assumed such a powerful role as a
policymaker in the Government that
the Senate must necessarily be con-
cerned with the views of the prospec-
tive Justices or Chief Justices as they
relate to broad issues confronting the
American people, and the role of the
Court in dealing with these issues.”

Since Fortas's time, two more nomi-
nees have been rejected by the
Senate—nominees for the seat that
would come to be occupied by Justice
Powell. There is no need to review the
unhappy circumstances of the nomina-
tions of Clement Haynsworth and Q.
Harrold Carswell. They are as familiar
now as they were then. But aithough
both cases involved questions of ethics
and competence, judicial philosophy
played a central role. In the case of
Judge Haynsworth, apparently 23 Sen-
ators argued for the relevance of his
substantive views on labor law and
race relations, while at least 13 Sena-
tors took the opposite position. Sena-
tor Case of New Jersey once more
looked back to Borah: “How he ap-
proaches these great questions of
human liberty—this for me is the es-
sence of the issue in the pending nomi-
nation of Judge Haynsworth.”

In the subsequent debate over G,
Harrold Carswell, his views about
racial equality received no less atten-
tion than his ability on the bench. Of
particular concern was his ajways re-
strained, and often reversed, view of
the scope of the 1l4th amendment.
Senator INOUYE took particular excep-
tion to the nominee’s “philosophy on
one of the most critical issues facing
our Nation today—civil rights.” And
Senator Brooke of Massachusetts
argued the general proposition: “The
Senate,” he said, “bears no less re
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sponsibllity than the President in the
process of selecting members of the
Supreme Court * * * (judicial compe-
tence) could not be sufficient (qualifi-
cation) for a man who began his public
career with a profound and far-reach-
ing commitment to an anticonstitu-
tional doctrine, a denlal of the very
pillar of our legal system, that all citi-
zens are equal before the iaw.”
DEVELOFING THE PROPER STANDARDS

This, then, is the history of the
Senate debates. It is a rich and frac-
tious history—always entangled with
the passions of the moment and the
questions of the day. But although the
issues under review have changed, the
terms of review have not. Until recent
times, few have questioned the Sen-
ate’s right to consider the judicial phi-
losophy, as well as the judicial compe-
tence, of nominees, The Founders in-
tended it and the Senate has exercised
it. Over and over, the Senate has re-
Jected nominees who possessed other-
wise distinguished professional creden-
tials but whose politics clashed with
the Senate majority or whose judicial
philosophies were out of step with the
times or viewed as tipping the balance
in the Court.

It Is easy to see why the Senate has
subjected nominees to the Supreme
Court to more exacting standards than
nominees to the lower courts, for as
the highest court In the land, the Su-
preme Court dictates the Judicial
precedents that all lower courts are
bound to respect. But as the only
court of no appeal, the Supreme Court
itself is the only court with unreviewa-
ble power to change precedents. Thus,
only the Senate can guard the guard-
ians—by attempting to engage and
gage the philosophies of Justices
before placing them on the Court.

But to say that the Senate has an
undisputed right to consider the judi-
cial philosophy of Supreme Court
nominees does not mean that it has
always been prudent in exercizing that
right. After all, some of our most dis-
tinguished Justices—such as Harlan
Fiske Stone, Charles Evans Hughes,
and Louis Brandels—have been op-
posed unsuccessfully on philosophical
grounds. To say, furthermore, that po-
litical philosophy has often played a
role in the past does not mean that
nominees’ views should always play a
role in the present. For there are obvi-
ous costs to polivical fights over judi-
cial nominees. There are only costs to
political fights over the Supreme
Court seat. As history shows, tempers
flare, factions mobilize, and the Court,
and the country, wait for a truce,

There are costs that all of us would
prefer to avoid. And these are costs
that I have discussed before, In sup-
porting the nomination of Justice
QO’Connor, whose views are more con-
gervative than my own, I warned of
the dangers of applying political
litmus tests to Presidential nominees. I
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agreed with Justice O’Connor that to
answer questions about specific deci-
sions would jeopardize her independ-
ence on the Court. I cautioned that if
every Supreme Court nomination
became a political battle, then we
would run the risk of holding the
Court hostage to the internecine wars
of the President and Congress, And I
endorsed a modern convention that
has developed In the Senate—a con-
vention designed to keep the peace. In
recent times, under normal circum-
stances, many Members have pre-
ferred not to consider questions of ju-
dicial philosophy in discharging their
duty to advise and to consent. Instead,
they have been inclined to restrict
their standards for Presidential nomi-
nees to questions of character and of
competence. These are the three ques-
tions we have preferred to ask;

First. Does the nominee have the in-
tellectual capacity, competence and
temperament to be a Supreme Court
Justice?

Second. Is the nominee of good
moral character and free of conflicts
of interest?

Third. Will the nominee faithiully
uphold the Constitution of the United
States?

These were the questions asked by
the Senate when President Eisenhow-
er nominated Justice Brennan, when
President Kennedy nominated Justice
White, when President Nixon nomi-
nated Justice Powell and when Presi-
dent Reagan nominated Justice
O’Connor, {0 name only a few recent
examples,

But during what times and under
what circumstances can this narrow
standard be confidently applied? For
obvious reasons, the narrow standard
presumes a spirit of bipartisanship be-
tween the President and the Senate. It
presumes that the President will enlist
and heed the advice of the Senate; or
it presumes that he will make an
honest effort to choose nominees from
the malnstream of American legal
thought; or it presumes that he will
demonstrate his good falth by seeking
two qualities, above all, In his nomi-
nees—first, detachment and second,
statesmanship.

Judge Learned Hand wrote of the
necessity for detachment. He sald that
a Supreme Court Justice:

¢ * * must have the historical capacity to
reconstruct the whole setting which evoked
the law; the contentions which it resolved;
the objects which it sought; the events
which led up to it. But all this is only the
beginning, for he must possess the far more
exceptional power of divination which c¢an
peer into the purpose beyond its expression,
and bring to fruition that which lay only in
flower * * * he must approach his problems
with as little preconception of what should
be the outcome as it is given to men to have;
in short, the prime condition of his success
will be his capacity for detachment.

And Justice Felix Frankfurter wrote
of the necessity for statesmanship:
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Of course a Justice should be an outstand-
ing lawyer in the ordinary professional ac-
ceptance of the term, but that is the merest
beginning. With the great men of the Court,
constitutional adjudication has always been
statecraft. The deepest significance of Mar-
shall’s magistracy is his recognition of the
practical needs of government, to be real-
Ized by treating the Constitution as the
living framework within which the nation
and the States could freely move through
the Inevitable changes wrought by time and
inventions. Those of his successors whose
labors history has validated have been men
who brought to their task lnsight into the
problems of their generation * * * Not
anointed priests, removed from knowledge
of the stress of life, but men with proved
grasp of alfalrs who have developed resil-
ience and vigor of mind through seasoned
and diversified experience In a work-a-day
world—(these) are the judges who have
wrought abidingly on the Supreme Court.

Detachment and statesmanship—
these are demanding standards. But
they were standards admirably met by
retiring Justice Lewis Powell—a prac-
ticing lawyer before his appointment
to the Court. During a farewell inter-
view, Justice Powell sought to express
his own vision of the responsibilities of
a Justice. “I never think of myself as
having a judicial philosophy,” he sald.
“s & » T try to be careful, to do Justice
to the particular case, rather than try
to write principles that will be new, or
original * * *.” And Justice Powell
called for “a consideration of history
and the extent to which decisions of
this Court reflect an evolving concept
of particular provisions of the Consti-
tution.”

When the President selects nomi-
nees on the basis of their detachment
and their statesmanship, with a sensi-
tivity to the balance of the Court and
the concerns of the country, then the
Senate should be Inclined to respond
in kind. Individual Senators are bound
to have individual objections. But at
least since I have heen in the Senate,
many of us have made an effort to put
aside our personal hiases and to sup-
port even nominees with whom we
were inclined to disagree.

But in recent years, it has struck
many of us that the ground rules have
been changed. Increasingly, nominees
have been selected with more atten-
tion to their judicial philosophy and
less attention to their detachment and
statesmanship. When, and how,
should a Senator respond when this
happens? Constitutional scholars and
Senate precedents agree that, under
certain circumstances, a Senator has
not only the right but the duty to re-
spond by carefully weighing the nomi-
nee's judicial philosophy and the con-
sequences for the country. What are
those clrcumstances?

One circumstance Is when a Presi-
dent attempts to remake the Court In
his own image by selecting nominees
for their judicial philosophy. Alone,
Charles Black, a liberal scholar then
at Yale Law School, wrote In 1970:
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If a President should desire, and if chance
should give him the opportunity, to change
entirely the character of the Supreme
Court, shaping it after his own political
image, nothing would stand in his way
except the United States Senate * * *. A
Senator, votlng on a presidential nomina-
tion to the Court, not only may but general-
1y ought to vote in the negative, if he firmiy
believes, on reasonable grounds, that the
nominee’s views on the large issues of the
day will make it harmful to the country for
him to sit and vote on the Court * * *,

I think that is a very important
quote.

Another circumstance Is when the
President and the Senate are deeply
divided, demonstrating a lack of con-
sensus on the great issues of the day.
Philip B. Kurland of the University of
Chicago, a conservative scholar, wrote
in 1972:

Obviously, when the President and the
Senate are closely aligned In their views,
there is not likely to be a conflict over ap-
pointees. When their views are essentially
disparate, suggesting an absence of consen-
sus In the nation—a situation more likely to
oceur at the time of greatest constitutional
change—it will become the obligation of the
contending forces to reach appropriate com-
promise. It should not satisfy the Senate
that the nominee is an able barrister with a
record of unimpeachable ethical conduct.
He who receives a Supreme Court appoint-
ment will engage in the governance of this
country.

Let me repeat that. This is not re-
peated in the quote, but let me repeat
that part of the quote.

He who receives a Supreme Court ap-
pointment will engage in the governments
of this country. The question for the
Senate—no less than the President—Is
whether he Is an appropriate person to
wield that authority.

A final circumstances Is when the
balance of the Court itself is at stake.
When the country and the Court are
divided, then a determined President
has the greatest opportunity of remak-
ing the Court in his own image. To
protect the independence of the Court
and the integrity of the Constitution,
the Senate should be vigilant agalnst
letting him succeed where they dis-
agree., During the debate over the
qualifications of Clement Haynsworth,
our former distinguished colleague
and my former seatmate, Senator
Muskie of Maine spoke movingly of
the Senate’s duty to consider the
impact of a2 nominee’s views on the
balance of the Court, He sald:

It Is the prerogative of the Presgident, of
course, to try to shift the direction and the
thrust of the Court’s opinions In this field
by his appointments to the Court. It is my
prerogative and my responsibility to dis-
agree with him when I believe, as I do, that
such a change would not be In our country’s
best interests.

These, in sort, are some of the cir-
cumstances when the Senate’s right to
consider judicial philosophy becomes a
duty to consider judicial philosophy:
When the President attempts to use
the Court for political purposes; when
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the President and Congress are deeply
divided; or when the Court s divided
and a single nomination can bend it in
the direction of the President’s politi-
cal purposes. These are all times when
the Senate has a duty to engage the
President.

In future speeches, I will attempt to
support my belief that all three cir-
cumstances obtain today. But in turn-
ing to the future we should be guided
by the past. Our predecessors have
been met with similar challenges, How
have they responded under fire?

A COURAGEOUS SENATE VERSUS A DETERMINED

PRESIDENT. TWO FAMOUS PRECEDENTS

Pifty years ago, and 150 years ago,
popular Presidents committed them-
selves to controversial political agen-
das. In both cases, the Supreme Court
had ruled parts of the agenda uncon-
stitutional. In both cases, the Presi-
dent attempted to tilt the balance of
the Court by politicizing the appoint-
ments process. And in both cases, a
courageous Senate attempted to block
the President’s efforts to bend the
Court to his personal ends.

The first case is one I have already
outlined—the case of Andrew Jack-
son’s relentless efforts to place Roger
Taney on the Supreme Court,

At its heart, the story of Andrew
Jackson and Roger Taney versus the
Senate and the Bank of the United
States was a struggle over the broad
ideological Issues that split the fledg-
ling Republic—a strugegle hetween
debtor and creditor, executive and leg-
islative, States’ rights and Federal
power. Andrew Jackson arrived in
Washington resolved to do battle with
the the “monster” Bank. “I have it
chained,” he crowed after vetoing an
attempt to recharter the Bank in 1832,
“The monster must perish,” he said.

To prosecute his vendetta against
the Bank, Jackson sought to remove
all Federal money from the “mon-
ster’s” vaults. In late 1833, Jackson
summoned his Cabinet and announced
his resolve. By law, only Secretary of
the Treasury Louls McLane was au-
thorized to withdraw the funds. So
Jackson commanded McLane to act.
McLane, understanding the law, re-
fused. So Jackson fired the staunch
McLane and appointed William Duane
to take his place. As a condition of his
appointment, Duane promised to with-
draw the funds. But, once in office, his
conscience got the better of him. So
he went to Jackson, who reminded
him of his promlise. “A Secretary, sir,”
said Jackson, “is merely an executive
agent, a subordinate, and you may say
50 in self defense.” “In this particular
case,” responded Duane, ‘“Congress
confers a discretionary power and re-
quires reasons if I exerclse it.” Obvi-
ously, Duane was right. The law clear-
1y stated that Duane had to report to
Congress any decision regarding the
deposit, and Congress was in recess.
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Duane asked for a delay. “Not a day,”
barked Jackson, ‘“not an hour.”

So Jackson fired his second Secre-
tary. Who would carry out the execu-
tive order? In Attorney General Roger
Taney, Jackson found a Cabinet
member with a less scrupulous view of
Executive power. Jackson designated
Taney to take the Treasury and exe-
cute the order. And Taney wasted no
time. Though not yet confirmed by
the Senate, he immediately ordered
the removal of funds. “Executive des-
potism!” cried the Whigs as soon as
the Senate reconvened, and refused to
confirm his Cabinet appointment,

But the deed was done, and the
Bank was bleeding., The victory would
not be complete, however, unless Jack-
son could tilt the balance of the Su-
preme Court. At first, the Court had
leaned toward the Federalists in the
battle of the Bank—John Marshall
had upheld the Bank against attack
by the States as early as 1819. But,
after four Jackson appointments, the
Court was rapidly shifting in favor of
the States. In 1835, another vacancy
arose, and Jackson was quick to
reward his loyal henchman, Taney.
But the Whigs could not forget
Taney’s earlier performance under
fire. One New York paper said that he
was “unworthy of public confidence, a
supple, cringing tool of power.”

In the minds of the Whigs—many of
them giants of the Senate such as Cal-
houn and Crittenden, Webster and
Clay—Taney’s detachment and states
manship were in serious doubt. And
they defeated the nomination by post-
poning consideration until the last day
of the Senate’s session. Jackson was
furious, and in his fury decided to bide
his time. In December, with the resig-
nation of Chief Justice Marshall, yet
another vacancy arose. To fill the
shoes of the great justice, Jackson re-
submitted the name of Taney.

Once again, the lions of the Senate
roared to the very end. Henry Clay,
the “great compromiser,” was sald to
use every “opprobrious epithet” in his
vocabulary to fight the Taney nomina-
tion. The Whigs had no reservation
about opposing him on the ground
that they believed his views did not
belong on the Court, As Senator
Borah put it, in his classic speech
agalinst the Parker nomination in 1930:

They opposed [Taneyl for the same
reason some of us now oppose the present
nominee, because they believed his views on
certain important matters were umsound
They certainly did not oppose him because
of his lack of learning, or because of his In-
capability as a lawyer, for in no sense was
he lacking in fitness except, In their opin-
ion, that he did not give proper construction
:,o certaln problems that were then obtain-
ng.

But the Democrats had gained the
upper hand in the Senate, and Taney
became Chief Justice by a vote of 20 to
15. Unfortunately, the Whig fears
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proved only too well justified. It would
be hard to imagine a more inappropri-
ate successor to Chief Justice Marshall
than Chief Justice Taney. Where Mar-
shall’s broad reading of the Constitu-
tion was indispensable in strengthen-
ing the growing Union, Taney's
narrow reading played a significant
role in weakening the cohesion of the
Union. In 1857, Taney wrote the infa-
mous Dred Scott decision for a divided
Court. And in refusing to read into the
Constitution the power of Congress to
limit slavery in newly admitted States,
he nullified the Missouri Compromise
and helped to precipitate the greatest
constitutional crisis in our history—
the Clvil War,

I prefer to end on a happier note. It
is another story of a powerful and
popular President who attempted to
bend the Court o suit his own ends.
But it is a story of courage crowned
with success. It unfolded in the Senate
50 years ago, in the summer of 1937.

America 50 years ago was a hation
strugeling against economic collapse.
Under Franklin Roosevelt’s inspiring
leadership, Congress and the States
enacted by overwhelming majorities a
series of laws to stimulate recovery.

But by narrow margins—5 to 4 or 6
to 3—the Supreme Court had struck
down a series of enactments, from
minimum wage laws to agricultural
stabilization acts. Representative gov-
ernment seemed paralyzed by the in-
transigence of the Court.

Moderates and progressives—Repub-
licans and Democrats—searched for a
way to thwart the “nine old men.”
They proposed a wide range of consti-
tutional amendments and legislative
limits on the Court, But Roosevelt was
impatient for a quick remedy, and sus-
picious of Indirect methods. In his
view, the only way to save the New
Deal was to change the composition of
the Court itself,

Fresh from his landslide victory over
Alf Landon, FDR sprang his Court-
packing proposal: For every Justice
over the age of T0 who failed to retire,
the President would be able t0 nomi-
nate a new Justice, up to a limit of 15
members on the Court. The plan had
been velled in secrecy, and when Roo-
sevelt announced it in February 1937,
it was met with a storm of popular
criticlsm,

Let me be clear, I am not for a
moment suggesting that President
Reagan 1s attempting to do what
President Roosevelt attempted to do—
enacting a constitutional change by
entarging the membership of the
Court itself. But there are lmportant
similarities as well as important differ-
ences between the intentions of the
two Presidents.

Both had in mind the same result.
Both sought to use their power of ap-
pointment to shift the balance of
Courts that had repeatediy rejected
their social agendas, But there is a
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crucial difference. While President
Reagan has used his nominations to
shift the balance of the Court, in Roo-
sevelt’s case, the Court shifted on its
own. Before the Court packing bill
reached the Senate floor, before Jus-
tice Van Devanter's timely resignation,
Justice Owen Roberts had already
maéade his welcome “switch in time that
saved nine”—giving Roosevelt the 5 to
4 majority that he sought.

But in May 1937, the outcome in the
Senate was anything but certain. The
Judiciary Commnittee was controlled
by the Democrats—loyal New Dealers.
Although they supported Roosevelt's
political ends, they refused to allow
him to pursue them through judicial
means. In their minds, the integrity of
the Court meant more than the
agenda of the President. On June 14,
they issued a report condemning the
Court-packing plan. The President's
legislation, they concluded, demon-
strated, “the futility and absurdity of
the devious.” It was an effort tfo
“punish the justices” for their opin-
ifons and was “an Invasion of judicial
power such as has never before been
attempted in this country.”

But the committee report went fur-
ther still. Executive attempts to domi-
nate the judiciary lead inevitably to
autocratic dominance, “the very thing
against which the American Colonies
revolted, and to prevent which the
Constitution was in every particular
framed.” The report concluded with a
final thundering sentence that, before
the day was out, would be quoted In
newspapers across the land: “It is a
measure which should be so emphati-
cally rejected that its parallel will
never again be presented to the free
representatives of the free people of
America.”

It was a stinging rebuke to a beloved
President—all the more remarkable In
view of the fact its authors shared his
legislative goals. The British Ambassa-
dor wrote to the British Prime Minis-
ter:

Seven Democratic Senators have commit-
ted the unforgivable sin. They have crossed
the Rubicon and have burned their boats;
and as they are not men to lead a forlorn
hope, one may assume that many others are
substantially committed to the same action.
One can only assume that the President is
beaten.

The formal verdict was delivered on
the Senate floor on July 22, 1937.
Though a meaningless rollcall vote lay
ahead, it was clear that Roosevelt's
effort to pack the Court, which for
some time appeared destined to suc-
ceed, had come to an end. Arms out-
stretched, his eyes fixed on the galler-
ies, Senator Hiram Johnson cried,
“Glory be to God!”

Let me conclude by saying that my
case today has been rooted in history,
precedent, and common sense. I have
argued that the framers entrusted the
Senate with the responsibility of
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“advice and consent” to protect the in-
dependence of the judiciary, I have
urged that the Senate has historically
taken its responsibility seriously. I
have argued that, in case after case, it
has scrutinized Supreme Court nomi-
nees on the basis of their political and
Judicial philosophies. I have argued
that, in case after case, it has rejected
qualified nominees, because it per-
ceived those views to clash with the In-
terests of the country.

In future speeches I will make the
case that today, 50 years after Roose-
velt falled, 150 years after Jackson
succeeded, we are once again confront-
ed with a popular President’s deter-
mined attempt to bend the Supreme
Court to his political ends. No one
should dispute his right to try. But no
one should dispute the Senate’s duty
to respond.

As we prepare to disagree about the
substance of the debate, let no one
contest the terms of the debate—let no
one deny our right and our duty to
consider questions of substance in
casting our votes. For the founders
themselves intended no less,

I thank the Chalr and thank my col-
leagues for their indulgence.

{The following occurred during the
remarks of Mr, BIDEN.)

The ACTING PRESIDENT pro tem-
pore. The Senator will please suspend.

The Chalr will note the time of
morning business has now expired.

Does the Senator seek consent to
extend morning business?

EXTENSION OF MORNING
BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that the period for
morning business be extended for an
additional 30 minutes.

Mr. President, I believe that the Re-
publican leader wants to utllize zome
morning business period also, and we
would not be able to resume consider-
ation of the debt limit extension until
10:30 in any event. I ask unanimous
consent, also, that morning business
period be under the same restrictions
as heretofore ordered and that the
statement of the distinguished Sena-
tor from Delaware not show an inter-
ruption in the RECORD.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(Conclusion of earlier proceedings.)

The ACTING PRESIDENT pro tem-
pore. The Senator yields the floor.
The Chalr recognizes the majority
leader.

Mr. BYRD. Mr. President, I have
cleared, I believe, with the Republican
leader the unanimous-consent action
on Calendar No, 238, May I inquire?

Mr. DOLE, Yes.

Mr. BYRD. I thank the leader,
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consideration of H.R. 1444, the House
companion measure, and that the bill
be Iimmediately considered.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so or-
dered.

The bill will be stated by title.

The assistant leglslative clerk read
as follows:

A bill (HR. 1444) to amend titles XI,
XVIII, and XIX of the Social Security Act
to protect beneficlarles under the health
care programs of that act from unfit health
care practitioners, and otherwise to improve
the antifraud provisions relating to those
programs.

The ACTING PRESIDENT pro tem-
pore. Without objection, the Senate
will proceed Immediately t¢ the con-
sideration of the hill,

Mr, BYRD. Mr. President, I move to
strike all after the enacting clause of
H.R. 1444 and to substitute the text of
5. 661, as reported and as amended.

The ACTING PRESIDENT pro tem-
pore. The question Is on agreeing to
the motion of the Senator from West
Virginia.

The motion was agreed to.

The ACTING PRESIDENT pro tem-
pore. The question is on the engross-
ment of the amendment and the third
reading of the bill.

The amendment was ordered to be
engrossed and the bill to be read a
third time.

The bill was read the third time.

The ACTING PRESIDENT pro tem-
pore. The bill having been read the
third time, the question is, Shall it
pass?

The bill (H.R. 1444) was passed.

Mr. BYRD. Mr. President, I ask
unanimous consent to postpone Indefi-
nltely consideration of S. 661.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill,
as amended, was passed.

Mr, DOLE, Mr, President, I move to
lay that motion on the table,

The motion to lay on the table was
agreed to.

S. 490 PLACED UNDER SUBJECTS
ON THE TABLE

Mr. BYRD. Mr. President, I have
one further unanimous-consent re-
quest.

I ask unanimous consent that Calen-
dar No, 167, S. 490, the Finance Com-
mittee report on the trade bhill, bhe
placed with those bills listed under
“Subjects on the Table” In the back of
the calendar.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. Mr. President, the dis-
tinguished Republican leader has his
time reserved, I believe, under the
standing order.
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The ACTING PRESIDENT pro tem-
pore, The Senator is correct.

Mr. BYRD. Resumption of the con-
sideration of the debt limit measure
will be delayed.

The ACTING PRESIDENT pro tem-
pore. The Chair recognizes the minori-
ty leader.

THE NOMINATION OF ROBERT
BORK

THE TRUE ROLE OF THE SENATE

Mr, DOLE, Mr. President, I thank
the distinguished maljority leader. I
have listened on the floor and in the
cloakroom with interest to the distin-
guished Senator from Delaware, Sena-
tor BIDEN, chairman of the Judiciary
Committee,

I have watched and listened to the
public dehate over the Bork nomina-
tion evolve over the last few weeks In
this body and in the press, I must say I
am struck by the amount of hand-
wringing by Judge Bork’'s opponents
over whether a nominee’s so-called
ideology may be considered by the
Senate as part of its constitutional ob-
ligation to offer its “advice and con-
sent” to the President.

Much of their debate, I must say,
has been quite edifying in the context
of our constitutional bicentennial, ex-
ploring as it does the various historical
precedents,

We have just had an hour of that. I
think that is very helpful, if we receive
it in a constructive way, as I am cer-
tain it was offered.

IDEOLOGY OFF LIMITS

But let us be honest, candid and
right up front about this nomination.
In the case of Judge Bork, the issue is
not whether a nominee’s ideology can
ever be considered by the Senate. I am
certain that we could all conjure up an
imaginary nominee whose ideology
was so bizarre, whose thought process-
e5 were so alien, that we would feel
obliged to vote agalinst him or her.

I am also certain, however, that such
an imaginary candidate would never
have served as Solicitor General of the
United States, having attained a part-
nership at a prominent law firm, and
distinguished himself as a professor at
the Yale Law School, and would most
certainly never be confirmed by this
body to serve on the extraordinarily
important U.S. Court of Appeals for
the District of Columbia.

BORK—IR THE MAINSTREAM

The stark-—and to his opponents,
disconcerting—fact is that Judge
Bork’s views are well within the ac-
ceptable range of legal debate and, if
Presidential elections mean anything
at all, are probably much closer to the
mainstream of American thought than
that of most of his political critics. In
this regard, it is important to note
that not 1 of the 100 majority opinions
written by Judge Bork, or even 1 of
the 300 or so decisions where he was
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jolned the majority, has been over-
turned on appeal.

Judge Bork has In large part made
his formidable reputation by arguing
for a neutral, nonpolitical and nonper-
sonal kind of judging, for a reaffirma.
tion of the great principle of judicial
restraint. His opponents fear only that
the application of that traditional
principle will not result in judicial de-
cilsions that will advance their own po-
litical and social agendas.

The real issue, then, is whether our
duty to advise and consent to the nom-
ination should include our consider-
ation of a nominee’s views on specific
political and social issues, as opposed
to his fitness and merit.

Such an approach, I suggest, would
offend common sense, would be con-
trary to the intent of the framers, and
would, in the end, be horribly short-
sighted.

I noted reference in footnotes on the
number of Senators who talked ahout
a judee’s position, that I was listed in
1969 addressing certain views of Judge
Haynsworth who was rejected by the
Senate. I have since taken another
look at that. I think that may have
been true in the broad context, but
only in the broad context trying to re-
spond to some of the arguments made
against Judge Haynsworth. I will say
again, as I have said in the past, that
1s one time this Senator made a mis-
take. We rejected an outstanding
judge, in my view, hut that is history.

RO CHECK LISTS

It is universally acknowledeed that
judicial nominees should not be asked
to commit themselves on particular
points of law in order to satisfy a Sen-
ator as to how he or she will decide an
issue that might come before the
Court. Yet there is little discernible
difference between a Senator demand-
ing such an explicit quid pro quo
during the confirmation process and
one who decides beforehand that he
will only support nominees that satis-
fy a check list concerning specific
issues or cases.

As Prof. Richard Friedman has put
it: “Extended debates, both within and
without the Senate, concerning the
political philosophy of a nominee
cannot help but diminish the Court’s
reputation as an independent institu-
tion and impress upon the public—
and, indeed, the Court itself—a politi-
cal perception of its role.” In short,
the independent judiciary should not
be caught up in campaign promises de-
signed to curry favor with politicians
and their constituent groups.

FOUNDING FATHERS ON THE MARKE

Similarly, had the framers intended
that the Senate should consider views
on political or social issues as a crite-
rion for confirmation, the constitu-
tional convention would have adopted
& proposal that would have exclusively
lodged the appointment power In
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either the Senate or the entire Con-
gress, They did not do that. The fram-
ers, however, expressly rejected giving
the Senate such a role, primarily cut
of fear that cronyism would prevall or
that the process would be tainted by
“[IIntrigue, partiality and conceal-
ment.”

Rather, as Alexander Hamilton ex-
plained in Federalist No. 76, the Presi-
dent was to be “the principal agent” in
the judicial process. The Senate’s role
in the confirmation process was limit-
ed to weighing the qualifications,
rather than the politics, of each candi-
date. According to Hamilton, the Sen-
ate’s scrutiny “would be an excellent
check upon a spirit of favoritism * * *
and would tend greatly to prevent the
appointment of unfit characters from
State prejudice, from family connec-
tion, from personal attachment, or
from a view to popularity.”

Having rejected congressional selec-
tion of judges because of concerns
about “[IIntrigue, partiality and con-
cealment,” the framers could hardly
have envisioned that the Senate would
politicize the Court through the exer-
cise of its advice and consent func-
tions.

BIDEN, KENNEDY AGREE. NO LITMUS TEST

Framed in this manner, the issues
for debate are more limited. As my dis-
tinguished colleague the Senator from
Delaware [Mr. BipEN] put it some
years back:

This hearing is not to be a referendum on
any single issue or the significant opposition
that comes from a specific quarter * * * as
long a5 I am chairing this hearing, that will
not be the relevant issue. The resal issue is
your competence as a judge and not wheth-
er you voted rightly or wrongly on a par-
ticular issue. * * * If we take that attitude,
we fundamentally change the basis on
which we consider the appointment of per-
sons to the bench.

And the distingulshed Senator from
Massachusetts [Mr, KENNEDY] has also
expressed what I believe to be the tra-
ditional understanding of the Senate’s
role in the confirmation process:

I believe that it is recognized by most Sen-
ators that we are not charged with the re-
sponsibility of approving & man to be an As-
soclate Justice of the Supreme Court only If
his views coincide with our own. We are not
seeking a nominee for the Supreme Court
who wlill always express the majority views
of the Senate on every given issue of funda-
mental importance, We are interested really
in knowing whether the nominee has the
background, experience, qualifications, tem-
perament and integrity to handle this most
sensitive, Important, responsible job.

STAYING WITH THE CONSTITUTION

In my view, our inquiry should focus
on the nominees’s ability and integri-
ty, and upon whether the nominee
would falthfully and neutrally apply
the Constitution in a manner that up-
holds the prerogatives of the three co-
ordinate branches. If we go beyond
this and require that judicial candl-
dates pledge allegiance to the political
and ideological views of particular
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Senators or interest groups, we will do
grave and irreparable violence to basic
separation of powers principles that
act as the ultimate safeguard against
the tyranny of the majority. We would
threaten all three branches of govern-
ment, We would undermine the Presi-
dent’s constitutionally mandated
power of appointment by paralyzing
the Senate in a gridlock of competing
interests groups, each hawking its own
agenda—and I am afraid that the ex-
tremely long, almost unprecedented
delay in hearings on this nomination
is only a foretaste of what we can
expect if we politicize this process.
And, more important, we will deny the
Court that insulation from the politi-
cal process which the Constitution so
wisely attempted to insure.

So finally I would just say that for
these reasons this is going to be a long,
drawn-out process. Judge Bork should
he closely scrutinized. He will be close-
ly scrutinized. There are already a
number of Members on both sides of
the aisle, hoth ends of the political
spectrum, who have announced their
positions long before the hearings will
begin. In fact, somebody was already
saying yesterday there are 45 for, 45
agalnst and 10 undecided on the nomi-
nation. I do not know anything about
that, but that is one of the rumors
floating around. But the hearings will
happen and there will be extended
debate, I would assume, I hope, since
the Constitution says the Senate shall
act on the nomination, it will come to
the BSenate floor, notwithstanding
what the vote could be or might be in
the Judiciary Committee, I hope we
could have an opportunity to vote up
or down on the nomination when it
reaches the Senate floor.

And so there will be a long struggle
over this very Important nomination,
the most important nomination in my
view that Ronald Reagan has made
since he became President, if you look
at what impact it could have after he
leaves the Presidency in January 1989.

Mr. BIDEN. Will the Senator yield
for just a second? I do not want to
engage in debate, just to make one
clarification, if I may.

Mr, DOLE. Sure.

Mr. BIDEN. The Senator accurately
quoted me. I just want to make a point
that the quote regarding “that is not
about a single issue” was for Abe
Mikva to be on the court of appeals,
and I hope in my speech I laid out the
distinction between the role of the
lower courts and the Supreme Court.
That is the only point.

Mr. DOLE. I thank the Senator
from Delaware. I indicated earlier that
I think his presentation will be very
helpful and I appreciate his remarks
this morning.

Mr, BIDEN. I thank the Senator.

The ACTING PRESIDENT pro tem-
pore. The Chair will state that all time
for morning business has now come to
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an end. Is there further morning busi-
ness?

EXTENSION OF MORNING
BUSINESS

Mr, BYRD. Mr, President, I ask
unanimous consent that the period for
morning business be extended no more
than 10 minutes and under the same
restrictions as heretofore ordered.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

‘Who seeks recognition?

Mr. BYRD. Mr. President, I ask
unanimous consent that the perlod be
extended no more than 20 minutes
and that if I am not in the Chamber,
the Chair then put the Senate into
ll;eces.s until I get back into the Cham-

er,

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

Mr. BYRD. And I want that 20 min-
utes to be 10 minutes to Mr. SiMPsON
and 10 minutes to Mr. HATCH.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered. The Senator from Wyoming.

THE NOMINATION OF ROBERT
BORK TO BE SUPREME COURT
JUSTICE

Mr. SIMPSON. Mr. President, I
thank the majority leader for provid-
ing time so that those of us who em-
brace the other side of the Bork issue
could have equal time to express our
views. That is most helpful and appre-
ciated by this Senator.

Well, Mr. President, 10 minutes, I
will take 10 today and I will probably
take 10 another time because I intend
to get fully involved in this one with a
series of vignettes and small addresses
on Robert Bork because I think it Is s0
very important.

I would relate to you that going on
in Wyoming right now Is a great event
called Cheyenne Frontier Days. You
have heard me review this event
before, Some know that, and as I
thought of what we are going to go
through on this one it reminded me of
the cry from the rodeo announcer,
“Here we come out of chute No, 4,” be-
cause it really is going to be like riding
Brahma bulls around here on this one,

We can see what awaits Robert
Bork. And I guess, Mr. President, if
the Democratic majority—it is not my
intent to slip into partisanship for I
think partisanship for simply partisan-
ship sake Is a feckless operation. I do
not only say that; I try to live by that
legislatively, but if we are going to
object and oppose the Bork nomina-
tion simply because Judge Bork has
been nominated by a conservative Re-
publican President, why not just come
right out and say so and kind of clean
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up the whole operation at once? They
are in the majority here, and it is
within their power to reject the nomi-
nation. Let him have it and stop the
posturing, but let us be honest about
it. Let them admit they do not like
Judge Bork and they do not like some
of his previous decisions. There are
comments about his utterings of 1062
about civil rights, when there are
three Members sitting now in this
body who voted against the civil rights
bill of 1964,

How long do you keep score around
here? How long do you hang a guy by
his thumbs? Three Members of this
present body voted against the civil
rights bill of 1964. Are they any lesser
in our eyes? Not one whit. They are all
remarkable participating Members of
this body.

Now, that is an extraordinary bit of
argument to trot up when many
people were concerned in 1962 as to
what would happen with their busi-
ness under thls proposed new law.
What was your right as a restaurant
owner, as a shopkeeper? Go read the
remarks of our remarkable friend,
Senator Hubert Humphrey, at the
time. Do not worry about that; that is
not what 1s involved here.

80 let us just admit that we do not
like him and that will help to clarify
the debate instead of somehow trying
to shroud the political, partisan, and
special interest opposition In some
type of vapid rationalization or some
ponderous historical perspective.

In raising concerns about the nomi-
nation of this extraordinary man, with
a record that is beyond objection,
really beyond commentary if you are a
lawyer or a judge or any thoughtful
person, we now find that among all of
the other qualifications that he might
have it 1s important for us to oppose
Judge Bork’s nomination on the
grounds that it would affect the “bal-
ance” of the Supreme Court. Balance,

We are informed that the major
1ssue upon which this nomination
should turn is whether the nominee
would alter signlficantly the balance
of the Court. That 1s stated by the
Senator from Delaware. That is para-
phrasing a theme by Prof. Laurence
Tribe of the Harvard Law School.

I think if we are going to review cre-
dentials throughout this long and
what will be a tedious and ponderous
debate, we should also examine the
credentials of Laurence Tribe. He has
at least In my review of his writings
never really quite embraced anything
much that Ronald Reagan has done in
6% years, not one whit, unless I am
mlissing something. And now he will
become the oracle for the proponents
of the decline of Robert Bork. How
fascinating.

I do not see anything in the Consti-
tution that says anything about bal-
ance. I must have missed something. It
is not there. Altering the balance is
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really only a rather crudely veiled way
of saying that one disagrees with the
philosophical direction in which the
nominee would move the Court. And
whatever the propriety of a Senator
opposing a nominee because of philo-
sophical differences, that should not
be confused with an objection of some
imbalancing of the Court.

Nothing I find in the historical prac-
tice surrounding the Senate confirma-
tion of Supreme Court nominees re-
quires or even suggests anything about
balance between liberals and conserv-
atives when a new nominee is present-
ed for a vacancy. Certainly, no such
standard was employed when Franklin
Delano Roosevelt had eight nomina-
tions to the Court, even though, as
Prof. Laurence Tribe has written, Jus-
tice Black’s appointment in 1937 “took
a delicately balanced Court ® * * and
turned it into a Court willing to give
solid support of FDR’s initiatives. So,
too, Arthur Goldberg's appointment to
the Court in 1962 shifted a tenuous
balance on matters of personsal liberty
toward a consistent libertarianism
¢+ We can almost see the delight
in that statement, if one can picture
the sayer at the time of the saying.

We are now hearing about the pen-
dulum swinging from one extreme to
the other. My friend Senator PauL
SiMoN describes that, But the Su-
preme Court 1s a collegial body of re-
markable Americans. It has been my
privilege to come t¢ know them per-
sonally. I have the same respect and
regard and admiration for Justice Wil-
liam Brennan as I have for Chief Jus-
tice William Rehnquist. They are
superb people and do a magnificent
job for this country, and so will
Robert Bork, and he will serve with
great distinction,

The advocacy of the balance theory
in the 1960’s, when Justice Goldberg
and Justice Fortas and Justice Mar-
shall were being placed on the Su-
preme Court, resulted in a body that
conslsted of two judicial conservatives,
I think. Was the balance theory then
discussed?

If either Senator BIDEN or Senator
SiMmon—and they both have remarked
on this nomination—were fortunate
enough, and America would not be
badly served, to be elected President
of the United States, and be faced
with appointing a successor, say, to
Chief Justice Rehnquist or Justice
Scalla, would they feel constrained
then in upsetting the Court’s balance?
I think not. More likely, the underly-
ing theory of the balance proponents
Is that the judicial philosophy es-
poused by the Court can be allowed to
evolve properly but oniy in the con-
cept of their own single and more 1ib-
eral direction. That is not balance in
any sense.

I commend to my colleagues a piece
by Lloyd Cutler, former counsel to
President Carter—another man I have
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come to know personally, and who I
have the richest admiration and re-
spect for—in the New York Times, of
Thursday, July 18, 1987, “Saving Bork
From Both Friends And Enemies,”
which I ask unanimous consent to
have printed in the RecoRD. Here is a
truly thoughtful commentary. He says
it superbly.

There being no objection, the mate-
rial was ordered to be printed jin the
RECORD, as follows:

[From the New York Tlmes, July 14, 1887)
Saving Borg FroM BoTH FRIENDS AND
ENEMIES

(By Lloyd N, Cutler)

WasHINGTON.—The nomination of Judge
Robert H. Bork to the United States Su-
preme Court has drawn predictable reag-
tions from both extremes of the political
spectrum. One can fairly say that the con-
firmation Is as much endangered by one ex-
treme as the other.

The liberal left's characterization of
Judge Bork as a right-wing ideologue is
being reinforced by the enthusiastic em-
brace of his neo-conservative supporters.
His confinnation may well depend on
whether he can persuade the Senate that
this characterization is a false one.

In my view, Judge Bork Is neither an ideo-
logue nor an extreme rightwinger, either in
his judicial philosophy or in his personal po-
gition on current social issues. I base this as-
sessment on & post-nomination review of
Judge Bork’s published articles and opin-
ions, and on 20 years of personal association
a8 8 professional colleague or adversary. I
make it a3 a liberal Democrat and as an ad-
vocate of civil rights before the Supreme
Court. Let’s 1look at several categories of
concern.

Judicial philosophy. The essence of Judge
Bork’s judiclal philosophy is self-restralnt.
He believes that judges should Interpret the
Constitution and the laws according Lo neu-
tral principles, without reference to their
personal views as to desirable social or legls-
lative policy, Insofar as this is humanly
practicable,

All Justices subsecribe at least nominally to
this philosophy, but few rigorously observe
it. Justices Oliver Wendell Holmes, Louis D,
Brandels, Felix Frankfurter, Potter Stewart
and Lewis F. Powell, Jr. were among those
few, and Judge Bork’s articles and opinions
confirm that he would be another. He has
eriticized the rightwing activism of the pre-
1837 court majorities that struck down
social legislation on due process and equal
protection grounds. He is likely to be a
strong vote agalnst any similar tendencies
that might arise during his own tenure.

Freedom of speech. As a Judge, Judge Bork
has supported broad constitutional protec-
tion for political speech but has questioned
whether the First Amendment also protects
literary and scientific speech. However, he
has since agreed that these forms of speech
are also covered by the amendment. And as
a judge, he has voted to extend the constitu-
tional protection of the press against libel
judgments well beyond the previous state of
the law. In his view, “It is the task of the
Jjudge In this generation to discern how the
Framers’ values, defined in the context of
the world they knew, apply to the world we
know.” Over Justice (then Judge) Antonin
Scalia’s objections, he was willing to apply
“the First Amendment’s guarantee ... to
frame new doctrine to cope with changes in



July 23, 1987

libel law [huge damage awards] that threat-
en the functions of a free press,”

Civil Rights. While Judge Bork adheres to
the “original intent” school of constitution-
al interpretation, he plainly includes the
intent of the Framers of the post-Civil War
amendments outiawing slavery and racial
diserimination. In this spirit, he welcomed
the 1955 decision In Brown v, Board of Edu-
cation proclalming public school segregation
unconstitutional as “surely correct,” and as
one of “the Court’s most splendid vindica-
tions of human freedom.”

In 1963, he did In fact oppose the public
accommodations title of the Civil Rights
Act as an undesirable legislative Interfer-
ence with private business behavior. But in
his 1973 confirmation hearing as Solicitor
General he acknowledged he has been
wrong and agreed that the statute “has
worked very well.” At least when compared
to the Reagan Justice Department, Judge
Bork as Solicitor General was almost a para-
gon of civil rights advocacy.

Judge Bork was later a gevere critic of Jus-
tice Powell’s decisive concurring opinion in
the Unlversity of California v, Bakke case,
leaving state universities free to take racial
diversity Into account in thelr admissions
policies, so long as they did not employ nu-
merical quotas, But this criticlsm was limit-
ed to the constitutional theory of the opin-
ion. Judge Bork expressly conceded that the
limited degree of affirmative action it per-
mitted might well be a desirable social
policy.

Abortion. Judge Bork has been a leading
critic of Roe v. Wade, particularly its hold-
ing that the Bill of Rights implies a consti-
tutional right of privacy that some state
abortion laws Invade. But this does not
mean that he 15 a sure vote to overrule Roe
v, Wade; his writings reflect a respect for
precedent that would require hiin to weigh
the cost a5 well as the benefits of reversing
a decision deeply imbedded in our legal and
social systems, (Justice Stewart, who had
dissented from the 19656 decision In Gris-
wold v, Connecticut, on which Roe v. Wade
is based, accepted Griswold as binding In
1973 and jointed the Roe v. Wade majori-
ty.).

Judge Bork has also testified agalnst legis-
lative efforts to reverse the court by definite
life to begin at conception or by removing
abortion cases from Federal court jurisdic-
tion. If the extreme right ls embracing him
as & convinced right-to-lifer who would
strike down the many state laws now per-
mitting abortions, it is probably mistaken,

Presidential powers. I thought in October
1973 that Judge Bork should have resigned
alohg with Elliot L. Richardson and William
8. Ruckelshaus rather than carry out Presi-
dent Richard M. Nixon’s instruction to fire
Archibald Cox as Watergate special prosecu-
tor.

But, a5 Mr. Richardzon has recently ob-
served, it was Inevitable that the President
would eventually find someone in the Jus-
tice Department to fire Mr, Cox, and, if all
three top officers resigned, the depart-
ment’s morale and the pursuit of the Water-
gate Investigation might have been lrrepara-
bly crippled.

Mr, Bork allowed the Cox staff to carry
on and continue pressing for the President’s
tapes—the very Issue over which Mr. Cox
had been fired. He appointed Leon Jaworski
as the new speclal prosecutor, and the inves-
tlgations continued to their succesful con-
clusion. Indeed, it 13 my understanding that
Mr, Nixon later asked, “Why did I go to the
trouble of firing Cox?”
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I do not share Judge Bork’s constitutional
and policy doubts about the statute institu-
tionalizing the special prosecutor funcifon.
But if the constitutional Issue reaches the
Bupreme Court, he will most llkely recuse
himself, as he has apparently aready done
in withdrawing from a motions panel about
to consider this issue in the Court of Ap-
peals. Moreover, as he testified in 1973, he
accepts the need for independent special
prosecutors in cages involving the President
and his close agsociates,

Balance-the-budget amendment. While
this proposed amendment Is not a near-term
Bupreme Court i1ssue, Judge Bork's position
on it Is significant because support for that
amendiment Is & litmus test of right-wing
ideology. He has publicly opposed the
amendment on several grounds, including
its unenforceability except by judges who
are singularly ill-equipped to weigh the eco-
nomic policy considerations that judicial en-
forcement would entail, This reasoning Is
far from the ritual cant of a right-wing ideo-
logue.

Experience shows that it is risky to pin-
point Supreme Court Justices along the ide-
ological spectrum, and in the great majority
of cases that reach the Court ideology has
littie effect on the outcome,

The conventional wisdom today places two
Justices on the liberal side, three in the
middle and three on the conservative side, I
predict that if Judge Bork is confirmed, the
conventional wisdom of 1983 will place him
closer to the middle than to the right, and
not far from the Justice whose chalr he has
been nominated to fill.

Every new appointment created some
change in the “balance” of the Court, but of
those on the list the President reportedly
considered, Judge Bork s one of the least to
create a decisive one.

Mr. SIMPSON. Mr. President, what
is the time remaining?

The ACTING PRESIDENT pro tem-
pore. Nine minutes and 25 seconds.

Mr. SIMPSON. The Senator from
Utah wishes to speak and I shall yield.

Mr. President, the issue of balance is
an extraordinary red herring. It is also
quite remarkable to me that almost in
simultaneous fashion, Justice Bork is
being accused of being “outside the
mainstream,” yet apparently and fear-
somely becoming somehow capable of
moving the Court in a varlety of un-
satisfactory directions. Are the four
Judges he will take with him on deci-
sions also outside of the mainstream?
How can that be? What an ironic
statement!

This is a man of remarkable compe-
tency, and we are going to get down
into the trenches and see that he is
confirmed as & member of the U.S. Su-
preme Court. We will have to do it
with the use of hard work and
common sense, because it will not be
done any other way. The American
public will see through the partisan
opposition to Judge Bork.

The ACTING PRESIDENT pro tem-
pore. The Senator from Utah is recog-
nized for 10 minutes,

Mr. HATCH, Mr. President, does the
Senator from Wyoming have any time
remaining?
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The ACTING PRESIDENT pro tem-
pore. The Senator from Wyoming has
consumed all his time,

Mr. HATCH. Mr. President, I am
happy to be here this morning. I come
from the famous—or Infamous—Iran-
Contra hearings, during which, I think
many judgments are belng made
before the end of the hearing process.
As a matter of fact, some people
formed opinions long before Colonel
North testified; but once he did testi-
fy, those people were amazed to find
that some of the things they thought
were wrong did not appear quite as
wrong in light of his explanations.

I find the same problem here. It is a
difficult problem for me to understand
how Members of this body, before the
first day of hearing, before listening to
this individual, or even reading the
better than 100 decisions he has made
as & member of the District of Colum-
bia Circuit Court of Appeals, can make
the decision that he is unfit or unwor-
thy to be on the Supreme Court. I find
something really wrong with that.

I think that is one of the things we
do around here: We jump to conclu-
sions just a little too fast.

Mr. President, July 1, 1987, was a
historic day. On that day President
Reagan chose Judge Robert Bork to
be the 107th Associate Justice of the
U.S. Supreme Court. This is the most
important appointment a President
can make, and nominees should be the
very best the legal community has to
offer. That is what we have in Judge
Bork, Robert H, Bork is a law profes-
sor and scholar whose teachings and
writings have greatly influenced the
development of our laws; a practition-
er who has himself argued—and won—
numerous cases before the Supreme
Court; and a jJudge whose searching,
thoughtful, and moderate opinions
serve as models of experienced Judicial
reasoning,

President Regan has sent us a nomi-
nee solidly in the mainstream of
American jurisprudence. The facts
speak for themselves. Of the more
than 100 majority opinions authored
by Judge Bork, not one has been re-
versed by the Supreme Court. No ap-
pellate judge in the United States has
a finer record.

Nonetheless, we have heard some
shrill critics of Judge Bork fault him
for being out of the mainstream. Many
of those thus faulting Bork are them-
selves circling in eddies somewhere in
the back waters of the Nile, They
would not know a judicial malnstream
from a judicial jet stream,

It should come as no surprise that
Judge Bork has never been reversed.
Judge Bork’s opinions on the court of
appeals have won the agreement of his
colleagues on both sides of the spec-
trum. The U.S. Court of Appeals for
the District of Columbia Circuit, the
court on which he sits, is not a con-
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servative court. When Judge Bork as-
sumed his seat on that court in 19882,
fully 8 of the 10 judges with whom he
sat had been appointed by Lyndon
Johnson or Jimmy Carter. Even today,
5 of the 10 are Democratic appointees.
And yet In his § years on the bench,
years in which Judge Bork heard argu-
ment In literally hundreds of cases, he
has written In those cases only nine
dissenting opinions, and only seven
partially dissenting opinions. More-
over, the reasoning of several of those
dissents was adopted by the U.S. Su-
preme Court when it reversed the
opinions with which he expressed dis-
agreement.

I have been surprised, Mr. President,
to hear some of those who oppose
Judge Bork’s nomination refer to him
as an ideologue. It has been said that
an ideologue is ‘“‘someone who dis-
agrees with me,” and I fear that defi-
nition must be the operative one here,
Judge Bork has served for years on
the Federal bench, and his record pro-
vides this body with an accurate meas-
ure by which to predict his future per-
formance, He has won the respect of
his colleagues on the court of appeals
and of the Justices who review his
work. This is not simply my opinion, it
is a hard fact, one supported by the
numbers, and one which no amount of
rhetoric can obscure,

In connection with the charge that
Judge Bork is an ideologue, we have
also heard opinions that the President
is obliged to preserve the ideological
balance of the Court. This is a ludi-
crous notion. If past Presidents has
striven to preserve the Court’s ideolog-
ical balance, the vile separate but
equal doctrine of Plessy versus Fergu-
son would still be the law of the land.
Moreover, the abuses of the Court’s
Lochner era would still rule today.

This ideological balance notion is a
smokescreen for those who fear their
own narrow preferences might not
prevall with different judges on the
Court. This fear betrays too much. It
betrays that critics of Judge Bork also
understand that much of the law they
prefer is judge-made and is susceptible
to change by other judges. Their prot-
estations only underscore that the
doctrines they like are not found in
the Constitution, If their preferences
were stated in the Constitution, they
would not have any reason to fear a
new judge because that judge would
be bound to uphold the Constitution.
These vociferous attacks however,
betray that many of the attacker’s fa-
vorite legal doctrines are, in fact,
judge-made. And what judges have
wrought, other judges can set aside in
light of the Constitution itself,

Mr, President, there is always room
for diversity, and people are perfectly
entitled to disagree with the views of
Judge Bork, his cofleagues on the D.C.
Circuit, and the Justices who current-
ly sit on our highest court. But those
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who do s0 have a responsibility to be
straightforward in what they say, and
ought to admit that it Is they who
stand outside the mainstream. It is
they who fear for the fate of past
judge-made law, For years, Robert
Bork has said that it is the responsibil-
ity of a judge to decide cases on the
basis of the facts and the law before
him and not on the basis of his own In-
dividual views on questions of policy.
It is Judge Bork’s capacity to practice
that element of restraint that has won
him the respect and admiration of so
many other judges of varying judicial
philosophies and the respect and ad-
miration of this Senator as well.

Senator BipEN has argued articulate-
ly today that the Senate should scruti-
nize nominees to the Supreme Court
and only approve those whose ideolo-
gy this body approves. This overlooks
the danger of politicizing the appoint-
ment process. The historical record
shows that political involvement in
the selection of Justices Is a two-edged
sword whose backswing has the poten-
tial to Injure the prestige and inde-
pendence of the Supreme Court more
than its thrusts have the chance to re-
shape its jurisprudential directions.

I would like to take more time on an-
other occasion to respond point by
point to Senator BIpEN, but today I
would like to raise only a few points.

Senator BIDEN's two major points
are, first, that the framers of the Con-
stitution intended the Senate to un-
dertake an ideological inquisition of
nominees and, second, that the Senate
has regularly undertaken that inquisi-
tion,

On the first point, I would note two
important points. First, article 2 sec-
tion 2 grants the President and only
the President the nomination power.
In fact, despite some earlier votes to
the contrary, the 1787 Convention re-
Jjected, I repeat, rejected the notion
that the Senate should appoint Jus-
tices.

Alexander Hamilton, who Senator
BIDEN quoted often, explained what
the Convention really intended the
Senate’s role to be in the nomination
preocess. He stated:

“But might not [the president’s] nomina-
tion be overruled? I grant it might, yet this
could only be to make place for another
nomination by himself. . . . The Senate
could not be tempted, by the preference
they might feel to another, to reject the one
proposed; because they could not assure
themselves, that the person they might
wish would be [subsequently nominated] ...
and as thelr dissent might cast a kind of
stigma upon the Individual rejected, ... it is
not likely that thelr sanction would often be
refused, where there were not special and
strong reasons for the refusal,

“T'o what purpose then require the coop-
eration of the Senate? . . . (Senate concur-
rencel] would be an excellent check upon a
spirit of favoritism Ih the President, and
would tend greatiy to prevent the appoint-
ment of unfit characters from State preju-
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dice, from family connection, from personal
attachment, or from a view to popularity.”

As Hamilton and other fremers of the
Constitution intended, rejection of a nomi-
nee does not prevent the president from se-
lecting another qualified candidate to his
own liking. If the Senate were to Insist on
exercising its veto authority repeatedly, it
would precipitate an interbranch confronta-
tion clearly not contemplated by the fram-
ers, whose primary objectives for the advice
and consent function were to “check” presl-
dentlal favoritism and nomination of “unfit
characters.” Moreover, If the Senate Insist-
ed on confirming only justices likely to voie
In accordance with a majority of the Senate
on judicial issues, it would deny the Presl-
dent his constitutional prerogative and
assert a power to select nominees that the
Senate was not Intended to possess. In the
long run, the Senate must concede that it is
not entitled to control the decisions of the
Supreme Court by choosing justices. Thus,
prudence as well as the apparent purpose of
article II would counsel against the Senate’s
using its veto to assert a virtual appoint-
ment authority.

On Senator BIDEN’S second point—
that the Senate has often engaged In
ideological inquisitions—I would note
only a few points. First, Franklin
Delano Roosevelt appointed nine
judges in his own imsage. In fact, he
completely reshaped the Court.
During that time, a total of 20 votes
were cast—out of a possible 800 votes—
against F.D.R.’s appointees and nomi-
nees, Eisenhower appointed five Jus-
tices. A total of 28 votes—out of a pos-
sible 500—were cast against Eisenhow-
er's nominees. President Kennedy in
only 3 years appointed two Justices.
On one of these occasions, Kennedy
replaced the conservative Frankfurter
with the ultraliberal Goldberg. Not a
single vote was cast against ejther of
these nominees, I could go on, but the
point is that since 1894, the Senate
has only failed to confirm four nomi-
nees. This is significant. The Senate
has confirmed 51 Justices in recent
history, while considering nominees
from Presidents Franklin Delano Roo-
sevelt and John F. Kennedy and
Lyndon Baines Johnson to Elsenhow-
er, Ford, and Reagan.

Thus, for the last 50 years or more,
the Senate has eschewed ideological
Inquisitions. The Senate has refused
to inject politics into the “advice and
consent process.” The Senate has ac-
knowledged that the President nomi-
nates, not the Senate. After all the
President, as was stated in the 1787
Convention, Is the only officer elected
by all the people. This Is the reason
that the 1787 Convention vested ap-
pointment power in the President—be-
cause he is elected by all the people.

One final point.

Another problem with a partisan ap-
proach to the advice and consent process Is
that such an approach engenders political
reprisals, The few rejections ln the last nine
decades amply illustrate thls problem. In
1968, President Johnson’s appolntment of
Justice Abe Fortas to preside as Chief Jus-
tice was defeated by Republicans who ob-
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jected to the Justice’s apparent willingness
to depart from the language and intent of
the authors of the Constitution. A year
later, President Nixon's appointments to
Clement Haynsworth and Harrold Carswell
ran Into similar intransigent opposition
from Democrats. In the parlance of several
of my colleagues, this incident illustrates
the age-old observation that “what goes
around comes around.” If blocking a nomi-
nation on ldeological grounds is falr game
for one president and party, it is fair game
for the other as well. Such an atmosphere
holds the potential for touching off a cycle
of revenge and retribution which ¢an only
damage the Institutional integrity of both
the Senate and the judiciary. Thus, the
Senate has learmed that the probability of
long-term galh for one set of ideological
views from partisan combat over judiclal
nominees is slim, while the casualtles caused
by that combat are many and certain.

Mr. HATCH. In conclusion, the casu-
alty of politicizing the advice and c¢on-
sent process may well be the independ-
ence and prestige of the Supreme
Court itself. We cannot afford to pay
that kind of price for political games-
manship.

I come back to my original com-
ments and they are these: I think that
it iIs incredible that anybody in this
hody would prejudge this confirmation
before the first day of hearing, given
the sterling reputation of Judge
Robert Bork as a teacher, as an
author, as & judge, as an attorney,

I think that such prejudice has to be
criticlzed more than the criticisms
that are made against Judge Bork.

Thank you, Mr. President.

CONSERVATION INTERNATION-
AL BREAKS NEW GROUND FOR
CONSERVATION

Mr. KASTEN, Mr, President,
Monday, 2 new environmental organi-
zation, Conservation International,
took a precedent setting step to pro-
tect environmentally important lands
in a developing nation. Conservation
International entered into an agree-
ment with the Bolivian Government
to accept the responsibllity for a por-
tion of Bolivia’s foreign debt in ex-
change for major conservation meas-
ures,

With this agreement, the Bolivians
agreed to reserve 4 milllon acres for
environmental management In ex-
change for Conservation International
assuming the responsibility for
$650,000 of foreign debt.

Conservation International was able
to purchase this debt at a tremendous
discount. Because of Bolivia’s foreign
credit difficulties, this debt was pur-
chased at the discount rate of 15 cents
on the dollar. For just $100,000 this or-
ganization protected an area which
supports more species of birds than all
of the United States.

I would like to complement Conser-
vation International for its Innovative
use of the unique resource it has iden-
tified in foreign debt. This organiza-
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tion was able to find a golden lining to
protect tropical forests, biological di-
vergsity and a tremendous acreage of
troplcal lands in the dark cloud of
overwhelming foreign debt problems.
This technique is being pursued by
several other environmental groups. In
the coming months, I hope these orga-
nizations will continue to target the
protection of carefully selected lands
through this innovative technique.

SCHOOL OF PROFESSIONAL PSY-
CHOLOGY AT WRIGHT STATE
UNIVERSITY

Mr. INOUYE. Mr. President, on May
30, 1987, the School of Professional
Psychology at Wright State University
held its first annual alumni reunion.

Nearly a decade ago, In September
1979, I had the honor and privilege of
serving as the founding convocation
speaker at the inauguration of this
new school, and even at that time, was
impressed by the dedication and sup-
port demonstrated by the entire uni-
versity administration for this new
program, as well as by the high gqual-
ity of its faculty.

I wish to take this opporunity to
commend the accomplishment of the
faculty of the school and In particular,
Dean Ronald E. Fox; his associate
deans and assistants, Allan G. Barclay,
Russell J. Bent, W. Rodney Hammon,
Jr,, and James T. Webb.

I understand that this program has
had an ongoing commitment to re-
cruiting and training minorities, and I
am confident that the citizens of Ohio
are being well served by this fine insti-
tution. I look forward to the next
decade of their graduates.

THE DELAYED PROMOTION OF
GENERAL ABRAHAMSON

Mr. SYMMS. Mr. President, 2 weeks
ago, while the eyes of the Nation were
focused on a military man, Lt. Col.
Oliver North, testifying before a con-
gressional committee, another military
man, Lt. Gen. James Abrahamson, was
being denied a hearing by another con-
gressional committee, here in the Sen-
ate.

Gen. James Abrahamson was nomi-
nated for a fourth star, December 18,
1686, by the President. That nomina-
tion expires September 30. But the
Senate Armed Services Committee has
not held a hearing on this nomination,
and there Is no evidence the commit-
tee intends to. At this time, the Senate
Armed Services Committee has no
hearings scheduled. Something must
be done, and done soon, or there will
be no promotion for General
Abrahamson.

What has the general done to re-
ceive this kind of treatment by the
Senate? His record shows that he flew
49 combat missions in Southeast Asia,
and was selected to be an astronaut
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with the Air Force’s Manned Orbiting
Laboratory Program before serving as
director for the TV-guided, air-to-
ground Maverick Missile Program and
director for the P-16 Air Combat
Fighter Program. I should note that
this program was an outstanding suc-
cess. The plane came In under cost and
on schedule. It is still recognized as a
significant achievement in most of the
free world.

In 1681, the general was made assist-
ant administrator for the NASA Space
Shuttie Program, and guided that pro-
gram until 1984.

Among the honors the general has
been given are: The Distinguished
Service Medal, the Legion of Merit
with two oak leaf clusters, three meri-
torius service medals, the Air Medal
with oak leaf cluster, the NASA Com-
mendation Medal, the National De-
fense Medal, and three foreign awards:;
The Order of King Olaf of Norway,
the Order of the Orange from the
Netherlands, and the Order of King
Leopold of Belguim.

Mr. President, the promotion of this
distinguished officer of the 0.8, Air
Force 1Is being delayed, perhaps
denied. And it’s being delayed because
General Abrahamson’s present posi-
tion is director of the strategic defense
initiative, Quite simply, the general is
being punished for serving his Com-
mander in Chief as best he can, as he
has served seven other Commanders in
Chief—Democrats and Republicans—
for the past 32 years.

There is a great deal of controversy
and disagreement surrounding the
SDI program, and we’ve seen some of
that on the floor of this Senate, But
there is no controversy about General
Abrahamson. He Is managing, and
managing well, a highly technical,
complex program of awesome scope,
dealing with the highest level of Gov-
ernment in the United States and with
our allies.

So I am asking my distingulshed col-
leagues, Senator NUNN and Senator
WARNKER, as well as all the other mems-
bers of the Senate Armed Services
Committee, to rise above the current
arguments and political issues relating
to the SDI. There are other ways to
demonstrate disagreement with the
program, but don’t penalize an honor-
able man with petty politics. Senators,
I am asking you to schedule a hearing
on this nomination now, before the
August recess.

Give this good soldier his star.

CYPRUS

Mr. PRESSLER. Mr. President, July
20, 1987, was the 13th anniversary of
the brutal invasion of the Republic of
Cyprus by Turkey. Today, Cyprus re-
mains occupied by more than 35,000
heavily armed Turkish troops, main-
taining an artificial division of that
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sovereigh nation. As a major source of
foreign military assistance to Turkey,
the United States has an obligation to
encourage the immediate withdrawal
of Turkish troops from Cyprus as a
first step toward the settlement of
that dispute.

Unfortunately, Ankara has displayed
a total unwillingness to act responsibly
on the Cyprus issue. President Evren
of Turkey has now indicated that, in
light of recent actions by the House
Foreign Affalrs Committee and the
Senate Foreign Relations Committee,
Turkey is reconsidering whether it will
ratify our base rights renewal. In par-
ticular, Turkey is opposed to a meas-
ure I cosponsored with Senator PELL
in the Senate Foreign Relations Com-
mittee to prohibit the use of United
States military equipment by Turkish
forces on Cyprus. We did not intro-
duce this legislation to taunt Turkey
or weaken our alliance with that un-
questionably important United States
ally. Instead, we dld so because we feel
strongly that the United States should
not support, either directly or indirect-
ly, Turkey's Illegal occupation of
Cyprus.

Even the strongest supporters of
Turkey have great difficulty articulat-
ing why today, 13 years after that in-
vasion, 35,000 heavily armed Turkish
troops remain on Cyprus. Neverihe-
less, efforts by Secretary General
Javier Perez de Cuellar to bring a
peaceful resolution to the Cyprus dis-
pute have stalled primarily because
Turkey will not consider any settle-
ment that includes the withdrawal of
its troops. Our legislation is designed
to ensure that U.S, foreign assistance
Is not used to maintain this illegal oc-
cupation. At the same time, we hope
the prohibition will send a clear mes-
sage of congressional disapproval of
Turkey’s continued intransigence on
this issue.

Supporters of Ankara In Washington
argue that even the most subtle
United States pressure to encourage
Turkey to be more forthcoming on the
Cyprus issue is counterproductive and
thereby undermines our security inter-
ests, The failure of the partial embar-
go on United States military assistance
to Turkey, imposed by Congress after
the 1974 invasion, Is cited as proof
that Turkey will not be strong-armed
into acting like a more responsible
member of the world community.

However, the fact that the Turkish
arms embargo did not result in
progress on the Cyprus issue can be
traced directly to the two distinct
voices Ankara heard on the subject.
While the Congress was talking tough
on the Turkish invasion, the Ford, and
later, the Carter administration was
assuring Ankara that Congress would
soon lose its resolve and resume the
arms shipments. When Congress lifted
the embargo, we did 50 with the un-
derstanding that Turkey would be

CONGRESSIONAL RECORD—SENATE

more forthcoming on the Cyprus
issue, The fact that Ankara has been
anything but cooperative can agaln be
traced to assurances by the Carter,
and now the Reagan administration
that Congress will not take actions
that could jeopardize our close friend-
ship with Turkey.

U.S. influence is much greater when
the administration security blanket is
taken from Turkey and the United
States speaks with one voice. A good
example of this was the successful,
unified voice of U.S. support for the
January 17, 1985 high level meeting
between Cypriot President Spyros
Kyprianou and Turkish Cypriot leader
Rauf Denktash in New York. The
fierce 1984 congressional debate on
the Cyprus issue sent leaders In
Ankara looking desperately for com-
fort from the Reagan administration.
Instead they got a November 22, 1984
letter from President Reagan warning
Turkey that the administration would
have no control over future congres-
sional actions unless Turkey were
more forthcoming on the Cyprus
issue. Soon thereafter, Mr. Denktash
did an about-face and agreed to par-
ticipate in the high-level meeting long
sought by President Kyprianou and
the Secretary-General.

Critics of congressional efforts to
promote peace In Cyprus dismiss meas-
ures like the Pell legislation as
“Turkey bashing.” But how does the
call for the removal of the 35,000 ille-
gal troops “bash” anyone? Even If
Ankara did have cause for concern for
the security of the Turkish Cypriots,
the close geographic proximity of its
bases enables Turkey to alrlift troops
to Cyprus on 15 minutes notice,
Recent indications are that even the
Turkish Cypriots are growing restless
with the continued presence of Turk-
ish troops and want an end to Tur-
key’'s colonization policy, which is de-
signed to turn the occupied area into a
de facto colony of Turkey.

Turkey could again significantly by
removing its troops as a first step
toward the permanent settlement of
the Cyprus dispute. First and fore-
most, removal of the troops would be a
constructive step toward normalizing
relations with Greece. This could
allow Turkey to utilize the rescurces
now used to defend its common border
with Greece for more constructive
purposes, including the discharge of
its NATO obligations. This action also
would alleviate security fears on the
part of the Greek Cypriot majority
population on Cyprus and thereby
allow its political leaders to be more
trusting of the Turkish side during ne-
gotiations on the remaining issues. Re-
moval of the troops would also
strengthen Turkey’s standing in the
world community. This in turn would
assist Turkey in realizing some of its
economic and political goals, including
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entry into the European Economic
Community,

President Evren and Prime Minister
Ozal are once agaln begging the
Reagan administration for comfort
from those “bullies” on Capitol Hill
At the same time, they are augment-
ing and modernizing their troops on
Cyprus with United States arms, ex-
panding their colonization program,
and refusing to promote U.N. spon-
sored talks to resolve the crisis. Wit~
ness for example the unnecessarily de-
fiant attitude of the Turkish Foreign
Minister toward the latest appeal by
U.N, Secretary Gen, Javier Perez de
Cuellar for the reduction of the occu-
pation troops. On June 6 the Turkish
official reportedly told Journalists that
Turkey does not have to answer to
anyone on the number of troops and
military equipment it has in Cyprus.
This kind of attitucle 15 anything but
constructive. It undermines the U.N.
efforts and will certainly not help
Turkey In Congress.

Mr. de Cuellar underlined the impor-
tance of the troops issue in his May
29, 1987 report to the Security Council
and has renewed his appeal to Turkey
to “make a start by reducing its forces
on the island.”

Instead of holding Ankara's hand,
the administration would be well ad-
vised to support efforts by Congress to
promote a Cyprus settlement and Join
the U.N. Secretary-General in urging
Turkey to help the peace process by
the withdrawal of its occupation
forces from Cyprus, Ankara will not be
able to turn a deaf ear on such a clear
and unified U.S. message.

THE BORK NOMINATION

Mr. DANFORTH. Mr. President,
barring wholly unforeseen revelations,
debate on the nomination of Robert
Bork will not concern his ability or
character. Those qualifications have
not been questioned. The debate will
be about basic philosophy, whether we
in the Senate want an activist Su-
preme Court or one which practices
Judicial restraint. Because the Su-
preme Court has become so important
to our people and our communities, I
look forward to a vigorous debate on
the philosophical question. Because
Judge Bork has been a strong advocate
of judicial restraint, I intend to sup-
port his nomination with enthusiasm.

How one feels about the power and
reach of the Supreme Court is, of
course, 8 political 1ssue, Walter Mon-
dale correctly stressed this in 1984
when he insisted that Presidential
campaigns are about who will appoint
Justices to the Supreme Court. It
should also be sald that Senate cam-
paigns are about who will confirm Jus-
tices to the Supreme Court. Clearly,
Judicial philosophy 1s on the mind of a
President when he sends g name to
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the Senate, and Judicial philosophy is
on the mind of each Senator when he
votes on & Supreme Court nomlinee.

Of the eight remaining Justices of
the Supreme Court, three will be over
the age of 80 during the next Presi-
dential term. In all probabillty, the
next President and the next Senate
will determine the makeup of the
Court for decades to come. Few Presi-
dential decisions are more important
to the daily lives of citizens than Su-
preme Court nominations. Few Senate
votes are more important t¢ local com-
munities than Supreme Court confir-
mations. Ultimately the Issue of judi-
clal philosobhy is one for the people to
consider and for the people to decide
at the polls. The hearings and the
debate on the Bork nomination will
put the question squarely to the
American people: What do you think
about the power and reach of the Su-
preme Court?

It is fitting that the debate on basic
judicial philosophy should coincide
with the bicentennial of our Constitu-
tion, for the great constitutional issue
was the limitations and locus of gov-
ermmental power, Precisely the same
issue will be before the Senate when
we vote on the nomination of Judge
Bork. The question will be the extent
to which legislatures can define and
enforce community values versus the
readiness of the Court to set aside leg-
islative action as unconstitutional,

Since the early years of our Repub-
lic, the Congress and State legislatures
have been the implementors of com-
munity values, but they have heen lim-
ited in thelr exercise of power by the
Constitution. The question Is whether
the Supreme Court strictly construes
constitutional language, thereby al-
lowing broad discretion to legislatures,
or gives the Constitution an expansive
interpretation, thereby contracting
legislative discretion.

As Judge Bork puts the problem:

The courts must be energetic to protect
the rights of Individuals, but they must also
be scrupulous not to deny the majority’s le-
gltimate right to govern,

For example, the Court must contin-
ue to safeguard important individual
rights such as the right to racial
equality protected by cases like Brown
versus Board of Education; however,
the Court should not engage In broad
social engineering which encroaches
upcn the domain of the legislature.

Judge Bork forcefully comes down
on the side of strict construction. He
believes that the Supreme Court
should heed the plaln meaning of con-
stitutional language and that it should
not Invent novel or strained Interpre-
tations of clear language In order to
replace the policies of elected legisla-
tures with its own. In Judge Bork's
words:

When the judieiary imposes upon demoe-
racy limits not to be found In the Constitu-
tion, it deprives Americans of a right that is
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found there, the right to make the laws to
govern themselves. As courts intervene
more Ifrequently to set aside majoritarian
outcomes, they teach the lesson that demo-
cratic processes are suspect, essentially un-
principled and untrustworthy.

Some belleve that a nominee’s per-
sonal opinions on a range of social
Issues should be ascertalned before he
is placed on the Supreme Court. My
own view Is that a judge’s personal
opinions on questions such as abortion
should be irrelevant. Supreme Court
Justices should not be in the business
of supplanting the policies of Consgress
or of State legislatures with their own
political or soclal views. Public policy
should be made by those who are
elected by the people, report to the
people, and who can be removed by
the people. It should not be made by
men and women who have been elect-
ed by no one, who sare isolated In
courthouses and who serve for life.
The Supreme Court should be in the
business of interpreting the law writ-
ten by elected representatives. It
should not be in the business of creat-
ing new law out of whole cloth.

Since 1981, I have had the privilege
of recommending seven persons to
President Reagan for nomination to
the U.S. district court. I have never
asked any candidate’s personal opinion
on any bolitical or social issue. I have
asked each person I have recommend-
ed to state a position on the relative
roles of the judicial and legislative
branches of government. I do not want
& judge who sees his role as an oppor-
tunity to Impose his own personal
opinions on the public, even when I
agree with those opinions. The person-
al opinions of any individual should
have no bearing on the person’s duties
on the bench.

To ideologues of the left or right, it
is tempting to select an activist judici-
ary which will be ready to shove un-
popular social policies down the
throats of an unwilling public. That is
an elitist position which is repugnant
to the democratic tradition of our
country. The Bork nomination 1is
about democracy versus elitism. It is
about philosophy of the judiciary and
about philosophy of government. It Is
about fundamental questions which
will be debated before the Nation In
this bicentennial year of our Constitu-
tion. Those fundamental questions
will be voted on first in the U.S.
Senate, and then by the people them-
selves.

PROGRESS ON INF AGREEMENT

Mr. PELL. Mr. President, I welcome
Secretary Gorbachev’s statement that
the Soviet Union is prepared to elimi-
nate all medium- and short-range nu-
clear missiles. It s & first big step for-
ward.

As chairman of the Senate Foreign
Relations Committee and cochairman
of the Senate Arms Control Observer
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QGroup, I have followed these negotia-
tions closely here and In Geneva and
believe there is now a basis for greater
optimism. At the same time, it is im-
portant to understand that there are
still some fundamental disagreements
to bhe resolved, as well a8 numerous
lesser Issues.

On the positive side, 1t has been
clear that the retention of 100 or more
Intermediate-range nuclear warheads
on each side would compound verifica-
tion problems without offering any
military benefit. The Gorbachev deci-
sion should mean that that particular
verification lssue could be handled
easily and expeditiously.

With regard to the shorter range
system, total elimination will remove
the possibility of an arms race in that
particular type of weapon. That is of
positive value,

I see significant benefits from the
emerging accord—hecause it will get
the process started. It will get the mili-
tary bureaucraclies on hoth sides In-
volved in a program of mutual reduc-
tions, And, even more important, it
will get President Reagan and Secre-
tary Gorbachev themselves involved In
the arms control process, after 7 years
of stalemate. This would be the first
time that specific categories of de-
ploved weapons will have been elimi-
nated through an arms control agree-
ment.,

Nonetheless, it is important to place
an INF agreement In perspective. Be-
cause INF missiles constitute only 3
percent of the superpower arsenals,
their elimination would, in itself, have
only limited impact on the nuclear
competition. Indeed, the administra-
tion will deploy more nuclear war-
heads in the next 9 months than the
United States would dismantle In total
under a zero-zero accord.

Moreover, an INF accord would
eliminate only a small portion of the
Unlted States and Soviet theater nu-
clear forces at a time when the admin-
istration’s break out from the SALT
limits last fall has elilminated all exist-
Ing constraints on strategic systems.
Without a followup agreement on stra-
tegic systems, no great progress will
have been accomplished except for the
fact that this is a first big step.

BICENTENNIAL MINUTE

JOULY 23, 1793 DEATH OF ROGER SHERMAN

Mr. DOLE. Mr. President, on July
23, 1793, 194 years ago today, Senator
Roger Sherman of Connecticut dled In
office. Although he served in the First
and Second Congresses, Sherman was
better known for his achievements In
the Continental Congress and the
Constitutional Convention. Born in
Massachusetts in 1721, Sherman
moved to Connecticut at the age of 22,
He began his political career 2 vears
later as surveyor for New Haven
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Mr. BYRD. Mr. President, I ask
unanlmous consent that the Intelli-
gence Commlittee be discharged from
further consideration of H.R. 2112,
which is the companion measure, and
that the Senate proceed to its Immedi-
ate consideration; that all after the en-
acting clause be stricken, and that S.
1243, as amended, be inserted in lieu
thereof; that the bill be advanced to
third reading, passed, and a motion to
reconsider be laid on the table.

The PRESIDING OFFICER. With-
out objection, it 18 so ordered.

Mr. BOREN. Mr, President, I move
that the Senate insist on its amend-
ments and requests a conference with
the House of Representatives on the
disagreeing votes of the two Houses,
and that the Chair be authorized to
appoint conferees on the part of the
Senate.

The motion was agreed to and the
Presiding Officer (Mr. ROCKEFELLER]
appointed Mr. Boren, Mr, CoHEN, MTr,
BENTSEN, Mr. NUNN, Mr. HoLLINGS, MTr,
BRADLEY, Mr. CraNsTON, Mr. DECON-
CINI, Mr. METZENBAUM, Mr. ROTH, Mr.
HatcH, Mr. MURKOWSKI, Mr. SPECTER,
Mr. HEcHT, Mr. WaARNER; and, for mat-
ters within the jurisdiction of the
Committee on Armed Services, Mr.
ExoN, and Mr. THURMOND conferees
on the part of the Senate.

Mr. BOREN. Mr. President, I ask
unanimous consent that S, 1243 be in-
definftely postponed.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BOREN. Mr. President, I thank
my colleagues and all who have la-
bored 50 hard on this piece of legisla-
tion. I think it is moving us in the di-
rection of a more effective intelligence
capability for this country, and I ap-
preciate the hard work of all those in-
volved,

MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that there now be
a period for morning business, that
Senators be permitted to speak there-
in for not to exceed 5 minutes each,
and that the period for morning busi-
ness not extend beyond 15 minutes.

Mr. HUMPHREY. Mr. President, re-
serving the right to object, I want to
speak for 20 minutes at the most.

Mr, BYRD. Very well. I ask that the
time not extend beyond $ p.m. and
that Senators may speak therein up to
10 minutes each.

The PRESIDING OFFICER. Is
there objection?

Mr. HUMPHREY. Reserving the
right to object, the Senator from New
Hampshire would desire to speak for
20 minutes.

Mr. BYRD. If the Senator will yield,
I am trying to help him get his 20 min-
utes.

Mr, HUMPHREY. I beg the Sena-
tor's pardon.
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Mr, BYRD. I put a limitation of 10
minutes, but the Senator only has to
ask to speak for an additional 10 min-
utes under this order. I hope he will
not object because otherwise he would
not have the 20 minutes,

The PRESIDING OFFICER., Is
there objection?

Mr. EXON, Mr, President, reserving
the right to object, I might add that
those of us who would llke to live
within the original time constraints
suggested by the majority leader ask
that we might be recognized for the
purpose of introducing & bill and then
allow the Senator to work his will in
whatever timeframe he wants thereaf-
ter. But I would not object. I simply
ask consideration for those of us who
want to use a limited amount of the
Senate’s time for the purpose of intro-
ducing a bill.

The PRESIDING OFFICER. Is
there objection? Without objection,
the request is granted.

Several Senators
Chalr.

The PRESIDING OFFICER. The
Senator from Nebraska,

Mr. EXON. Mr. President, I will take
a very brief period of time for the pur-
pose of Introducing a bill.

Mr. President, if I could accommo-
date all my friends, Including my
friend from New Hampshire, I would
need about 3 minutes for the purpose
of Introducing a bill. Then I will be
glad to yield him the remainder of the
10 minutes that I would otherwise
have. That would give him the approx-
imate time that I believe he has stated
he needs.

(The remarks of Mr. Exon pertain-
ing to the introduction of legislation
appear in today’s REcorp under State-
ments of Introduced Bills and Joint
Resolutions.)

Mr. EXON. Mr. President, I reserve
the remainder of my time and yield it
to my friend from New Hampshire.

Mr. HUMPHREY. Mr. President, I
thank the Senator from Nebraska and
likewise the majority leader for his
helpfulness.

addressed the

NOMINATION OF ROBERT BORK
TO BE SUPREME COURT JUS-
TICE

Mr., HUMPHREY. Mr. President,
the opponents of the nomination of
Robert Bork to the Supreme Court
seem to have an extraordinarily short
span of memory.

Only last year there was much hue
and cry in this body concerning cer-
tain nominees to the Federal bench.
Some said that President Reagan was
placing too much stress on ideoclogy
and too little on professional excel-
lence in his nominations to the Feder-
al bench. The same cry was heard
from the outside lobbying groups
which are now orchestrating special
interest opposition to Judge Bork.
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If only President Reagan would
nominate judges of high professionsl
qualifications, they sald, then, then
the fact that they were conservative
would not be used to block their ¢on-
firmation. This line was most repeat-
edly stressed during the bitter opposi-
tion to the nomination of Judge
Daniel Manion to the Seventh Circuit
Court of Appeals. But it was &
common refrain during the opposition
campaigns against other Reagan nomi-
nees as well,

Curiously, Mr. President, this re-
frain is no longer heard from those
now arrayed in bitter opposition to the
Bork nomination. In fact, they are
saylng just the opposite thing. Sud-
denly, qualifications, experlence, and
general professional excellence have
become inconsequential or superflu-
ous. All that seems to matter now to
the Bork detractors is whether the
nominee can satisfy them that he will
vote to their satisfaction on certain
litmus test Issues and whether he is
prepared to ignore the constraints of
the plain text of the Constitution.

But it should surprise no one, Mr,
President, that these forces now seek
to lightly skip over the question of ju-
dicial excellence and legal scholarship.
The obvious reason is that, in Robert
Bork, they are confronted with a gen-
uine giant of the law., The Bork in-
quisitors will look very small, indeed,
if their partisan brickbats are meas-
ured against the breadth and excel-
lence of Judge Bork's career as a
judge, scholar, and public servant.

If one were to design the hypotheti-
cal background of a person ideally
qualified for the Supreme Court, it
would closely match the actual career
of Robert Bork.

He received his law degree from the
University of Chicago law school, one
of the most prestigious in the Nation
He served with the highest distinction
as a professor of law at Yale Law
School, where he held two of the most
distinguised chairs at that institution,
His scholarly legal writings have been
both prolific and profound, reflecting
an appreciation and respect for our
written Constitution that is exactly
what we need In our judges.

Judge Bork served as Solicitor Gen-
eral of the United States from 1973 to
19717, the third highest post in the Jus-
tice Department. He served as the Jus-
tice Department’s chief litigator
before the U.S. Supreme Court. His
performance in that capacity was ex-
emplary in every respect, and it pro-
vides him with invaluable knowledge,
understanding and respect for the
high court as an institution.

Those who may now choose to dis-
tort Judge Bork’'s actions while Solici-
tor General in connection with the
Watergate firing of Special Prosecutor
Archibald Cox would do well to review
the record and the facts before they
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embarrass themselves. The Senate Ju-
diclary Committee carefully inquired
into that matter in Bork’s confirma-
tion hearings for the D.C. Circuit
Court in 1982. Bork candidiy explained
how his actions scrupulously main-
tained the integrity of the Watergate
Special Prosecutor, with the selection
of Leon Jaworksi to replace Cox, and
how the contrary course of refusing
the President’s order and resigning
would have left the Justice Depart-
ment leaderless and in disarray.

Elllot Richardson, whose knowledge
and sensitivity to these events Is
second to none, has publicly endorsed
the integrity of Bork’s actions. And so
did this body when it confirmed Judge
Bork for the second highest court in
the land in 1982, without a single ob-
jection based on the Cox incident or
otherwise. When Senators voted then
unanimously to confirm Robert Bork,
they did so0 only after the conduct of
Mr. Bork in the Cox firing had been
closely scrutinized. .

Indeed, the Senate’s unanimous ap-
proval of Bork for the D.C. Circuit
Court of Appeals Is further testimony
to the excellence and integrity which
commends him for the Supreme
Court. Members of this body have not
been reluctant to vigorously oppose
nominees for the Federal appeals
courts and district courts when they
harbor concerns such as Insensitivity
to civil rights and similar issues.
Rightly or wrongly, it was such pro-
fessed concerns which resulted in the
rejection of Jeiferson Sessions to the
Federal district court just last year.
But no such concerns were raised to
oppose Judge Bork when we confirmed
him 5 years ago to the powerful D.C.
clreult—and for good reason. After a
full hearing before the Judiciary Com-
mittee, there was simply no basis for
them. Today, some Senators would
have us believe that 100 Senators in
1982 were grossly derelict in our duty
when we confirmed Robert Bork
unanimously to the D.C. Circuit Court
of Appeals. Either the Senate acted as
a fool in 1982, or some Senators are
acting as fools in 1987.

Judge Bork’s performance on the
D.C. circuit has been truly outstand-
Ing, and fully compatible with the
sound principles of judging which he
expressed In his confirmation hear-
ings. Judge Bork has authored or
joined in over 100 majority opinions
on the D.C. circuit and not one, not
one of those 100 opinions has been re-
versed by the Supreme Court. Such a
record would be inconceivable if, as al-
leged by his more rabid opponents,
Judge Bork was an ideological extrem-
ist on the fringes of the judicial main-
stream,

The reality is that Judge Bork’s ex-
emplary record in this regard demon-
strates the utter illegitimacy of the
calumnies now raised against him. The
charge that Judge Bork ls a judicial
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extremist simply proves too much. If
Bork is an extremist, then so must be
a majority of the Supreme Court
itself. Indeed, the four more conserva-
tive members of the current Court
would all be doomed to rejection
under the various litmus tests being
applied to Bork. And the other four
would likewise be subject to rejection
if the same ideological standard were
imposed from the right instead of
from the left.

Saner and more responsible voices
from the liberal side have recognized
Judge Bork’s excellence and refuted
these charges of ideological rigidity.

Judge Abner Mikva, & liberal and
Judge Bork’s colleague on the D.C., cir-
cuit, has openly expressed his admira-
tion for his conservative colleague.
Mikva has stated that:

I think Abraham Lincoin would have liked
Judge Bork, and not just because they both
spent thelr formative years in Ilinois.

Geoffrey Stone, dean of the Univer-
sity of Chicago Law School, stated
that:

If it were a person of lesser abllity, I
would vote against confirmation, but my
own view is that Bork's capabilities are so
unquestionable that he would make signifi-
cant contributions,

Dean Stone added:

Bork is a four-star appointment. You usu-
ally don't get anyone with anywhere near
his credentials,

And Lloyd Cutler, former White
House counsel to President Carter, a
man who calls himself a liberal Demo-
crat, one of the most respected and
knowledgeable lawyers in the Nation,
one of the most well known, has di-
rectly refuted charges from fellow lib-
erals that Judge Bork is an ideological
extremist. Cutler stated in a July 16
article in the New York Times:

Judge Bork is neither an ideologue nor an
extreme right-winger, either in his judicial
philosophy or In his personal position on
current social issues, I base this assessment
on a post-nomination review of Judge Bork'’s
published articles and opinions, and on 20
yvears of personal association as a profes-
sional colleague or adversary. [ make it as a
liberal Democrat and as an advocate of civil
rights before the Supreme Court.

Mr. President, just recently, Justice
Stevens spoke in Colorado Springs;
and according to the Omaha World
Herald, dated July 18, Justice Stevens
said that Robert H. Bork will be a
“welcome addition” to the U.S. Su-
preme Court. “I think Judge Bork is
very well qualified,” Stevens said. “He
will be a welcome addition to the
Court.”

Mr. President, I ask unanimous con-
sent that this news clipping be printed
in the RECORD.

There being no objection, the article
was ordered to be printed In the
RECORD, as follows:
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JUSTICE STEVENS BACKS BORK

(By David Thompson)

CoLoRraDO SPRINGS, CoLo.—Robert H. Bork
will be a “welcome addition” to the U.S. Su-
preme Court, a member of the court told a
group of lawyers and judges meeting here
Friday.

Supreme Court Justice John Paul Ste-
vens, appointed to the court in 1975 by Re-
publican President Ford, made what legal
ohservers satd was the first public appraisal
of Bork by a sitting member of the court.

President Reagan’s selection of the 60-
year-old Bork, now a federal appeals court
judge in Washington, DC.,, has drawm
strong criticlsm from liberels, women’s
groups and others,

The chalrman of the U.8. Senate Judici-
ary Committee, Sen. Joseph Biden, D-Del.,
has scheduled hearings for September on
the Bork nomination.

Stevens said he gave his recommendations
on Bork to the chalrman of the American
Bar Association committee that has been
asked to evaluate the president’s selection.

“I think Judge Bork i3 very well quali-
fied,” Stevens told those attending the 8th
U.S. Circuit Court Judiclal Conference.

“He will be a welcome addition to the
court.”

Stevens—a moderate on what court ob-
servers and scholars have characterized as
an Increasingly conservative court—followed
his endorsement by reading extensively
from an opinion that Bork wrote earlier this
yvear in a libel case.

The justice quoted Bork ss decrylng “me-
chanlecal jurisprudence,” trying to force cer-
tain kinds of cases to meet a specified
number of legal requirements.

Stevens quoted Bork as saying that there
has to be “a continuing evolution” of judi-
cial docetrine.

Stevens, llke Bork, was a federal appeals
court judge when he was appointed.

Stevens also offered observations about
the newest member of the court, Justice An-
tonin Scalia, and the new chief justice, Wil-
liam Rehnquist.

Stevens sald Scalia, regarded as a strong
conservative before he stepped up to the Su-
preme Court last October, keeps an open
mind on cases while they are being dis-
cussed by the judges.

Stevens said Scalia has been known to
change his views on a case between the time
the justices begin thelr discussion and the
time a final decision Is rendered.

Scalia also has persuaded others on the
court to change their minds during the
same process, Stevens sald.

The asscciate Justice sald a year’s experi-
ence has shown Rehnquist to be “a fine
chief justice.”

Stevens also sald the surprise retirement
of Justice Lewis Powell—whom Bork has
been selected to succeed—“was an emotional
experience” for all members of the Supreme
Court.

Stevens described Powell as “a gentleman
end a friend to all members of the court.”

The associate justice was one of a series of
speakers at the annual conference conduct-
ed for federal judges and lawyers who prac-
tice In the geven states of the 8th Circult,
Nebraska, [owa, the Dakotas, Missouri, Min-
nesota and Arkansas.

Approximately 60 lawyers and judges
from Nebraska are attending.

Mr. HUMPHREY. Mr. President,
these statements show that responsi-
ble liberals and civil rights advocates
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recognize that Judge Bork Is a consci-
entious and principled jurist who will
serve honorably on the Supreme
Court.

As Lloyd Cutler stressed, “The es-
sence of Judge Bork’s judicial philoso-
phy is self-restraint.”

Self-restraint. That Is an extremely
crucial virtue for those appointed for
1ife to so powerful position as the Su-
preme Court. It is the only thing that
stands between conscientious adher-
ence to our great written Constitution
and presumptuous, anti-democratic
policymaking by an imperial judiciary.

Judge Robert Bork has the kind of
principled judicial restrain which
makes him a trutworthy guardian of
our Constitution. And he has the ex-
perience and scholarly capacity to
cope with the complex and divisive dis-
putes which the Supreme Court must
ultimately decide.

So, Mr. President, I think it Is time
for Judge Bork's attackers to put aside
their knives, put aside their strident,
exaggerated, bitter rhetoric and re-
flect a bit on the responsibilities we
must finally confront.

They should reflect on the breadth
and the caliber of Judge Bork’s career
and consider very carefully the prece-
dent they would destroy If they reject
such a nominee.

Let them also reflect on the prece-
dent they will set: the confirmation
process for Supreme Court nominees
is now to become bitterly partisan.

They should reflect on the Senate’s
unanimous approval of Bork’s confir-
mation to the District of Columbia
Circuit Court 5 years ago and consider
why the accolades of 1982 should sud-
denly be transformed into the calum-
nles of 1987.

Finally, they should reflect on the
value of our great Constitution and
consider the damage we will do to it if
we reject & nominee for the Supreme
Court because he insists on adhering,
to that Constitution,

Mr, President, it distresses me great-
ly that a number of Senators in this
body have already announced their op-
position to this nominee before the
nominee has even had an opportunity
to speak one word before the commit-
tee that will consider his nomination
In September. Senators are entitled to
their opinions. We all have them, We
all have our inclinations,

The PRESIDING OFFICER. The
time of the Senator under morning
business has expired.

Mr. HUMPHREY. I ask unanimous
consent that I may continue another 5
minutes,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. HUMPHREY. Senators have
their inclinations. I have mine, I am
inclined to support Judge Bork, but I
have not cast my feet in concrete. I
want to hear what he has to say. I
want to see how he responds to gues-
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tions. We may be sure that there will
be tough questions, put to him in the
Judiciary Committee,

I hope that other Senators, likewise,
will refrain from taking a position for
or against this nominee until they
have had a chance to hear all the evi-
dence. Can we not wait until the evi-
dence comes in before we render a ver-
dict?

1t is especially distressing and really
disturbing and disappointing to find
that the chairman of the Judiciary
Committee, the man who will preside
over these hearings, which will form a
means of our passing judgment on the
nominee, will not only be this man’s
judge but also Is already today, in the
press, this man’s prosecutor. The
chairman has aiready made up his
mind and has already announced that
he is going to lead the opposition to
the nominee, notwithstanding the fact
that the same Senator 5 years ago was
among the 100 who voted unanimously
to confirm Robert Bork to the second
highest court in the land.

Is it asking too much that we have
faimess in this proceeding? Is it too
much to ask that we have a higher
level of ethics than ordinarily obtains
around here on more mundane nomi-
nations? I think it Is not asking too
much, and I ask it. I ask it of my
chairman, as a member of the Judici-
ary Committee.

Mr. President, those Senators
present in this body now who likewise
were present 5 years ago and who sup-
ported him as they all did 5 years ago
and who now bitterly attack the man
ask us to believe something that leaves
us incredulous. They ask us to believe
that in 1982 in confirming a man to
the second most important court in
this country that they discharged
their responsibilities carelessly.

Is that not what they are asking us?
They say now Robert Bork is & right-
wing ideolog and an extremist, an
ogre. Why did they not say that 5
years ago? What further evidence do
they have today that they did not
have 5 years ago except 100 opinions
all of which have been upheld by the
Supreme Court?

So if Robert Bork, since his appoint-
ment to the Circuit Court for the Dis-
trict of Columbia, in the space of §
years has become a rightwing extrem-
ist, an ideolog, an ogre and devil incar-
nate, and the Supreme Court upheld
every one of his decisions, I think we
have to assume also that the Supreme
Court over the past 5 years has
become peopled by disciples of the
devil, if you believe the opponents.
They leave us incredulous. They leave
us aghast. Either they were extraordi-
narily careless in the discharge of
their responsibility 5 years ago, or
there is a great deal of hypocrisy
ahout today.

It is grossly unfair. It is grossly and
shamefully unethical.
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I object further not only to the pre-
Judgment of the case by the very man
who will chair the hearing, if he wants
to be not only the prosecutor as he is
in the press, he wants to be the judge,
perhaps the jaller as well. How much
more undemocratic can a man bhe?

I hope the chalrman will stop and
think and back up and reintroduce
fairness and decency into this process,

Before I close, Mr. President, I want
to complain further about the inordi-
nate, the unfair, the unreasonable, the
unconscionable delay in beginning
hearings on this nomination. The Con-
gressional Research Service which, as
my colleagues know, is a nonpartisan
entity of function of the Library of
Congress conducted a survey which
encompassed the last 25 years, which
is to say the modern age of telecom-
munications and computers when we
can obtain all kinds of information on
nominees with great ease, of which ad-
vantage our forebears did not have at
the turn of the century or earlier. But
in the last 25 years in the modern era,
the average length of time between
the submission of & nomination by a
President and the beginning of hear-
ings by the Senate Judiciary Commit-
tee has been 18 days, actually 17.6,
round it up to 18 days, when the Bork
hearings begin if they begin on the
date stipulated by the chairman, 70
days will have elapsed—T7 oh. What
just cause is served by this inordinate
delay?

Some will say that figures lie, that I
am distorting the record. That is not
s0. Anyone may look at this study. It
is quite straightforward.

Some make the excuse, well, there is
& recess intervening in this in-
stance——

The PRESIDING OFFICER. The
Chair will point out the additional 5
minutes granted to the Senator from
New Hampshire have expired.

Mr. HUMPHREY. Mr. President, I
ask unanimous consent that I might
have an additional § minutes.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. HUMPHREY. Mr. President,
some may claim excuse that in this in-
stance there is an intervening recess. I
have news for those critics as well be-
cause in no less than eight cases in the
last 25 years, likewise an August recess
intervened, and in no case did the time
from submission of the nomination to
the beginning of the hearings exceed
42 days. In this case it will be 70 days.

What is the point? I suspect the
point is delay for the sake of delay.
The point is to delay this nomination
until the Senate does not have time to
deal with it. We are, after all, sup-
posed to adjourn sine die in early Oc-
tober. That carries it over to January.
Filibuster in the Judiciary Committee.
Filibuster on the floor. Drag it out.
Bottle it up and you present the Presi-
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dent with & case where he has a very
difficult time making good on his cam-
palgn promise.

I suggest to you the purpose of the
delay Is nothing less than the retroac-
tive stealing of the election of 1984.

Mr, President, I ask unanimous con-
sent that this table from which I have
extracted figures about recesses be
printed in the REcorDp at this point,

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as Iollows:

TOTAL DAYS OF RECESS DURING INTERVAL BETWEEN
SENATE RECEIPT OF NOMINATION AND START OF COM-
MITTEE HEARINGS FOR THE FOLLOWING SUPREME COURT
NOMINEES

Total
Mool e

nece| .
FRC855 of Df.“;
days nomin.

untl

hearing

Moove dla based on official recess records as published in the “1987 88
Otfieial Congressional Directory—100th Congress”.

Mr. HUMPHREY. Mr. President,
today a public interest group held a
press conference to suggest that in
view of the prejudice, the prejudging
by the chairman, that the chairman
ought to recuse himself from chairing
the hearing on this nomination. I do
not find that an unreasonable sugges-
tion under the extraordinary circum-
stance which the chairman himself
has created. I join that plea that for
the sake of fairmess the chairman
recuse himself from this hearing.

Mr, President, I yield the floor

If I might have the attention of the
majority leader, does he wish me to
suggest the absence of a gquorum?

Mr. BYRD. Mr. President, I thank
the distinguished Senator. No. He has
completed his statement.

MESSAGE FROM THE HOUSE
RECEIVED DURING RECESS

ENROLLED JQINRT RESOLUTIONS SIQNED

Under the authority of the order of
the Senate of February 3, 1987, the
Secretary of the Senate on today, July
23, 1987, received a message from the
House of Representatives announcing
that the Speaker has signed the fol-
lowing enrolled joint resolutions:

S.J. Res. 76. Joint resolution to designate
the week of October 4, 1987, through Octo-
ber 10, 1987, as “Mental Iliness Awareness
Week”; and

8.J. Res. 160, Joint resolution to designate
July 25, 1987, as “Clean Water Day.”

Under the authority of the order of the
Senate of February 3, 1887, the enrolled
jolnt resolutions were signed on today, July
23, 1087, during the recess of the Senate, by

CONGRESSIONAL RECORD~SENATE

the Deputy Fresident pro tempore (Mr.
Mitehell).

MEASURES REFERRED

The following joint resolution, previ-
ously received from the House of Rep-
resentatives for concurrence, was read
the first and second times by unani-
mous consent, and referred as indicat-
ed:

H.J. Res. 309. Joint resolution to establish
the Speaker’s Civic Achievement Awards
Program to be administered under the Li-
brarian of Congress to recognize achieve-
ment in civic literacy by students, classes,
and schools throughout the Nation on
grades 5 through 8, and for other purposes;
to the Committee on Rules and Administra-
tion.

ENROLLED JOINT RESOLUTIONS
PRESENTED

The Secretary of the Senate report-
ed that on today, July 23, 19387, he had
presented to the President of the
United States the following enrolled
joint resolutions:

8.J. Res. 76. Joint resolution to designate
the week of October 4, 1987, through Octo-
ber 10, 1887, as “Mental Illness Awareness
Week”; and

8.J. Res. 160. Joint resolution to designate
July 25, 1987, as “Clean Water Day.”

PETITIONS AND MEMORIALS

The following petitions and memori-
als were laid before the Senate and
were referred or ordered to lie on the
table as indicated;

POM-262, Joint resolution adopted by the
Leglslature of the State of California; to the
Committee on Agriculture, Nutrition, and
Forestry.

“A RESOLUTION

“Whereas, A portion of the receipts from
timber sales on lands within the National
Forest System are provided to the states
and counties of origin; and

“Whereas, The federal law governing the
sharing of receipts from the National Forest
System needs to be clarified by Congress;
now, therefore, be it

“Resolved by the Assembly and Senale of
the Stale of Cualiforniae, joinily, That the
Legislature of the State of California re-
spectfully memorializes the Congress of the
United States to enact appropriate legisla-
tion to clarify that receipts from the Na-
tional Forest System shared with the state
and counties are to be based on the gross
moneys received; and be it further

“Resolved, that the Chief Clerk of the As-
sembly transmit copies of this resolution to
the President and Vice President of the
United States, to the Speaker of the House
of Representatives, and to each Senator and
Representative from California in the Con-
gress of the United States.”

POM-263. A concurrent resolution adopt-
ed by the Legislature of the State of Loulsi-
ana; to the Committee on Banking, Hous-
ing, and Urban Affairs:

“A CONCURRENT RESOLUTION

‘“Whereas, the Housing Authority of New
Orleans maintains and operates, with finan-
cial assistance from the Department of
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Housing and Urban Development, ten hous-
Ing projects and several scattered site devel-
opments In the city of New Orleans; and

“Whereas, the authority bears the respon-
sibility of providing decent, safe, and sani.
tary housing for over fifty-five thousand
residents, a number equivalent to the popu-
lation of a city the size of Alexandria, Lou-
isiana; and

“Whereas, this task has become increas-
Ingly difficult wihin the last few years due
to many reasons, including a lack of funds,
which has been made more serlous by the
rise In llabllity costs for the authority, and
the inability to employ sufficlent, adequate,
and skilled workers to make repairs; and

“Whereas, within the last few years there
has been an alarming increase In the
number of insurance clalms and lawsuits
filed agalnst the authority by residents and
their visitors; and

“Whereas, between the years of 1982 and
1885, bodily injury and property damage
claims Increased sixty percent, while settle-
ments increased a staggering elghty-one per-
cent, in other words, & one mlilion dollar fi-
nancial drain on the authority; and

“Whereas, this problem has placed the au-
thority in a vicious cycle, in that the monies
that ¢ould be used for maintenance and re-
pairs must be used for high Insurance and li-
ability costs, which are themselves the
effect of Inadequate maintenance and
upkeep; and

“Whereas, by providing the funding that
this Resolution requests, the result would
be to put an end to this vicious cycle within
which the authority has been forced to op-
erate; and

“Whereas, the economic, soclal, and politi-
cal state of affairs of housing developments
in the city of New Orleans now call for ex-
amination of alternatives to the existing
management, ownership, and physical struc-
tures; and

“Whereas, the objectives of these alterna-
tive models may be to provide physical, eco-
nomic, social, and political relief for a very
depressed sector of the greater New Orleans
community; and

“Whereas, through the renovation of sub-
standard units, reduction of density, conver-
sion of units to ownership, and innovative
financing and subsidy programs, the quality
of life can be improved in the housing devel-
opments of New Orleans; and

“Whereas, further objectives of alterna-
tive structures should be those of creating
job skills, creating management skills, ereat-
ing diversity In the physical environment,
improving community facilities and commu-
nity security, and instilling a sense of pride
in self and community; and

“Whereas, accomplishing these objectives
will involve the work of individuals and
groups as well as sufficient resources, In
order that there may be a full understand-
ing of goals and ideas and gathering of nec-
essary information; and

“Whereas, if the above objectives are to be
attained, tenant involvement in the process
is essential through the planning, design,
construction, and management phases.

“Therefore, be it resolved that the Legisla-
ture of Louisiana does hereby memorialize
the Congress of the United States to pro-
vide funding, through the Department of
Housing and Urban Development, for the
maintenance and repalrs of the Desire hous-
ing development, the C.J.P. Homes (Magno-
lia Housing Project), and all other housing
developments In the city of New Orleans, so
that the Housing Authority of New Orleans
will be in a position to maintain its facilities.
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who now is vice president of Cameron
University. I would like to share part
of that story that tells about the fine
citizens of Comanche County:

It Is these people, educated In fine public
schools, vo-tech and through Cameron Uni-
versity, who are the blessing and future of
Lawton. They come from warrior, pioneer
and immigrant stock but are bonded in a
team dedicated to the hard work that brings
progress and prosperity.

About the ares, it said:

Six hundred million years ago hot lava
spewed Meers Quartzite through the earth’s
crust. A hundred million years later, granite
lava erupted. After three hundred million
years of ¢ooling, titanie geological collisions
formed glant peaks that became The Wich-
ita Mountalns. Through the ages-—seas,
winds and rain cut and wore the majesty
LN B )

In recent centuries, Noble Comanche Indl-
ans hunted buffalo on the rich plains south
of the mountains. Although whittled by
time, the mountains still blunted the cold
north winds. The mystical, eroded rocks
were reverred, worshipped and respected by
the Indians. The land was good. Along clear
streams gushing from rocky slopes, nomads
camped and iribes prospered. Papoose
waxed Into bold warrior. Aged chief passed
into the ages llke dust blown on unwritten
history * * *.

The article swept into creation 118
years ago of a frontier post, Fort Siil,
and its transformation into the free
world’s field artillery training center
along with the birth and swirling
progress of Lawton—both nestled on
the plains south of the Wichita Moun-
tains,

Lawton's people are cosmopolitan, born of
an Indian heritage but infused with people
of the world who arrived as pioneer settlers
or on military missions. Together, there is
harmony and a peaceful life * * *.

Quality education was a top priority of
frontler settlers. Crude homes, churches
and schools shared building priority in the
mind of pioneers who envisioned rich and
wholesome clivilizations, The legacy lives
today in Lawtion,

From the tree-lined campus of Cameron
University to bustling Great Plains Area Vo-
cational-Technical School to the 42 public
schools that dot nelghborhoods across the
dynamic city, Lawton strongly supports edu-
cation, The Institutions repay the invest-
ment with superior instructions * * *.

Rugged and unhorizoned, the 58,00 acres
of the Wichita Mountains Wildlife Refuge is
a geological spectacular and mecca of buffa-
lo, longhorn cattle, antelope, deer, prairie
dogs, elk and colorfui fowl.

The refuge Is a mixture of fertile prairie,
boulder upon boulder, the jagged Wichita
Mountalns, bubbling streams and glistening
lakes. After hunting in the area, President
Theodore Roasevelt in 1905 declared the ex-
panse a federal sanctuary for wildllfe as
part of his staunch conservationist’s move-
ment* * *.

In a section written by Gary Hearn,
the story of how Goodyear Tire &
Rubber Co., world’s largest tire manu-
facturer, opened a plant in the city a
decade ago and gained “a record as
Goodyear’s safest tire manufacturing
facillty in the world for 5 consecutive
years” and that the firm had recog-
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nized the Lawton workers with its first
World-Class Competitor Award last
January.

The article explains reasons for the
successes:

Basking in a sunny and temperate climate
* ¢ ¢ the four seasons environment nurtures
healthy living, the city * * * commands &
growing reputation as a health care meces
with the finest state-of-the-art facilitles
L ]

Today’s progress, prosperity and prognosis
for Lawton rests on abundance of water re-
sources: perhaps twice the growth needs for
the next half century.

Prolific o1 fields are west of Lawton. The
expansive Anadarko Basin with uncharted
natural gas resources is north of the Wich-
ita Mountains, Energy Is abundant,

The stabllity of the Lawton economy cou-
pled with an elite work force, vast resources,
ideal building conditions and a pro-business
attitude have led to extensive diversity in
industry.

The article concluded:

Lawton, a city bullt with people from
around the world, enjoys the cultural oppor-
tunities of a world class city In & mecca of
outdoor recration and relaxing splendor.e

CONSERVATIVE JUDGES AND
LIBERAL: JUDGE BORK AND
JUDGE MIKVA

® Mr. ARMSTRONG. Mr. President,
the Constitution of the United States
empowers the President, “by and with
the Advice and Consent of the Senate
[to] appoint * * * Judges of the Su-
preme Court.” President Reagan, who
won the presidency by a nearly unani-
mous vote of the electoral college—525
to 13—has nominated to the Supreme
Court Judge Robert H. Bork, who won
& seat on the U.S. Court of Appeals for
the District of Columbia by a unani-
mous vote of the Senate, Liheral poli-
ticians and liberal special interest
groups think the President has gone
too far, and that Judgze Bork has gone
far enough. They have vowed to stop
the Bork nomination.

The implcations of this anti-Bork
position are considered in a cleverly
written article by Robert Steigmann,
an Illincls judge. Judge Steigmann
asks us to consider a hypothetical Su-
preme Court nomination 2 years from
now after a liberal Democrat has cap-
tured the White House and the Re-
publicans have recaptured the Senate.
Readers of the Recorp will find the
Steigmann article moest interesting,
and I ask unanimous consent that it
be inserted at the end of my remarks.

Mr. President, Robert Bork is emi-
nently qualified to sit on the highest
court of this land. He has a distin-
guished record as a lawyer, scholar,
and public servant. The American Bar
Association judged him “exceptionally
well qualified” to sit on the Nation’s
second highest court and this body
concurred, unanimously confirming
him to the court of appeals. We
should confirm him again,

The article follows:
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[From the Chicago Tribune, July 22, 198T]

WHAT IF PRESIDENT SIMON NOMINATED A
LIBERAL JUDGE?

(By Robert J. Steigmann)

Consider this scenario: In November, 1888,
Sen. Paul Simon is elected presldent, but
the Republicans recapture the Senate and
Strom Thurmond re-assumes the c¢hairman-
ship of the Senate Judiciary Committee.

In June, 1989, Justice Byron “Whizzer”
White resigns from the Supreme Court for
health reasons. President Simon’s White
House staff then conducts what it describes
as “an intensive evaluation’” of potential ap-
pointees to find the best-qualified Individual
who shares President Simon’s hiberal philos-
ophy and his abiding conviction that the
Constitution “is a living document capable
of evolving over time to ensure that the
least of our citizens enjoy those rights and
privileges deemed fundamental in a free so-
ciety.”

In July, 1989, President Simon announces
his choice: Judge Abner Mikva of the
United States Court of Appeals for the Dis-
trict of Columbia Circuit. In explaining
Judge Mikva’'s selection, President Simon
states that he has known Judge MIKva sihee
the days they served together In the Illinois
General Assembly, and he knows Judge
MiIlkva to be a brilllant legal scholar and a
man of the highest integrity, The President
denies that he used any litmus test in the
selection process, such as approval of the
1973 Roe v. Wade declsions that 1:galized
abortion,

Later in July, 1989, the President calls for
quick Senate hearings on the nomination of
Judge Mikva so that the court can be at full
strength when it begins its October term.
The President and the Senate Democratic
leaders point out that Judge MIkva was con-
firmed by the Senate just 10 vears earlier
for his appellate judegeship, that he since
has served with distinction on the court re-
puted to be the nation’s second hlghest and
that he has received the American Bar Asso-
ciation’s rating of “exceptionally well-quali-
fied” for the Supreme Court.

Upon learning of Judge Mikva’s nomina-
tion, Sen, Orrin Hatch, the second most
senior Republican oh the Judiciary Commit-
tee, says: “Abner Mikva’s America is a land
in which the police are shackled in their ef-
forts to control dangerous criminalg, yet the
frightened citizenry may not own guns to
protect themselves; where the death penal-
ty may not be imposed no matter how vile
the murder, where no restraints may be
placed upon the purveyors and peddlers of
filth, even when children are involved; and
where 13-year-olds may get abortions on
demand without their parents even being
notified.”

In August, 1989, Judlciary Committee
Chalrman Thurmond expresses “‘grave con-
cern” over Judge Mikva’s nomination, ex-
plaining that he fears the nominee is an
“ideologue, not a man with an open mind.”
Sen, Thurmond predicts that scrutinizing
the nominee’s record and legal philosophy
may take months.

“Justice White has occupied the conserva-
tive centér of the court with regard to his
legal philosophy,” Sen. Thurmond explalns,
“The careful balance of the court might be
jeopardized by this nominee’s decidedly
leftward tilt and his possible unwillingness
to follow the court’s recent precedents hold-
ing, for instance, that the death penalty is
constitutional despite statistical studies
showing a disparity in its utilization based
upon the race of the victim, or the holding
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that states may constitutionally criminalize
ﬁnu.\lsens’un.l homosexual activities between

Meanwhile, Jerry Falw 11, Phyllis Schlafly
and some far-right and anti-abortion groups
announce a nationwide effort to block
Judge Mlkva's conf'rma ion “to preserve
recent gains In the Supreme Court and to
protect the lives of m 1 10ns of the innocent
unborn.”

Does any of this sound amiliar?

The public and the sen ors who soon will
be passing judgment on President Reagan’s
nomination to the Supreme Court of Judge
Robert Bork shouid consider what thelr at-
titudes would be In this scenario,

Both judges are men of the highest repute
who are held in the highest esteem by their
peers. Both are distinguished legal scholars
who have for years demonstrated thelr judi-
clal skills on the same appeals court In the
District of Columbia. Both have received or
would receive the ABA's “exceptionally
well-quallfied” rating,

In fact, the only notable difference be-
tween the two Is that one Is a liberal and
the other is a conservative. This is not, and
cannot be, a legitimate hasis for the Senate
to confirm one and reject the other.

The President has the right to select a
person of his liking to serve on the Supreme
Court. The Senate’s opportunity to advise
and consent is not grounds for rejecting a
nominee, otherwise qualified, because he or
she Is not a person of the Senate’s liking. In-
stead, it glves the Senate the right to satisfy
itself completely that the hominee is a
person of the highest integrity, with demon-
strated legal ability, who is held in the high-
est esteem hy the legal community,

Raw political power might defeat Judge
Bork’s confirmation, just as it might the hy-
pothetical nomination of Judge Mikva. But
the opposition to Judee Bork is no more
principled than would be the opposition to
Judge Mikva.@

COMPETITIVENESS IMPACTS OF
S. 1384

¢ Mr. HEFLIN. Mr. President, the
Senate has just passed trade legisla-
fion designed to Insure the continued
competitiveness of U.S. industry In
world markets. During this debate,
this body consistently sought to main-
tain a strong manufacturing sector for
this country and to sustain the impor-
tant technological advances our indus-
tries have made.

One of the most important consider-
ations, in my opinion, was to protect
the technology advantages many of
our industries have in competing
worldwide. The productivity of agri-
culture and of many important manu-
facturing sectors and the edge in tech-
nology which often offsets higher
energy, material or other manufactur-
ing costs are the basis for this
strength. To provide enhanced protec-
tion for intellectual property rights,
the Omnibus Trade and Competitive-
ness Act of 1987 incorporates numer-
ous provisions to enhance the protec-
tions afforded YU.S. patents, copy-
rights, and other forms of confidential
business information. The bill en-
hances these protections under the
terms of the Tarlff Acts, improves the
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protection for process patents under
U.S. patent law, and even specifically
provides assistance to foreign coun-
tries for the development of programs
to protect intellectusl property rights.

In light of all of these legislative ef-
forts, I am troubled to see the Com-
mittee on Environment and Public
Works currently debating legislation
which seems to go in a radically differ-
ent, direction,

The committee currently has under
consideration a bill, S. 1384, which
would amend the Clean Air Act to ad-
dress some of the problems raised by
the current program to regulate haz-
ardous air pollutants. The bill contem-
plates bringing the Federal Govern-
ment into the fundamental operation
of our Nation’s manufacturing econo-
my. This would c¢ome under the
banner of protecting us from releases
of hazardous chemicals.

This bill calls for hazard assess-
ments, a new Investigation board,
audit and Inspection programs pro-
grams and penalties to deal with both
planned and unplanned releases of
toxic materials.

The proposed new board would have
investigatory powers. It could Investi-
gate manufacturing and production
processes, controls and related matters
anywhere that any of a large number
of chemical substances is produced,
processed, handled, or stored. Many of
these substances are likely to be very
common in our society as fuels, clean-
ing solvents, dyes, catalysts, and so on,
The board's findings would then be
broadly available to the public, and
the competition. The only limitation—
the protection of trade secrets has
broad exclusions in the name of over-
riding public health and safety con-
cerns 50 as to make the limitations
meaningless. The EPA would likely
have similar broad powers in develop-
ing regulatory programs regarding
manufacturing and distribution oper-
ations,

In addition to raising fundamental
questions on the role of the Federal
Government in the normal operation
of our manufacturing economy, this
concept seems to leave the door open
to competitive mischief. A foreign
competitor could use this bill and the
fear of toxic chemicals to pry into one
of industry’s most valuable assets—its
technology. All the competitor need
do would be to have some questions
raised before the board ahout a U.S,
business activity or process they want
t0 know more about.

The board could then investigate
and would be compelled to make avail-
able to the public just about anything
anyone would want to know—process
designs, operating parameters, tech-
nologies, information on planned in-
vestments or other new improvements,
and sensitive research and develop-
ment information. All in the name of
public health and safety.
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In view of its broad nature and of its
potential implications for our agricul-
tural and manufacturing economy, it
will be essential for the Senate to look
closely at this legislation if and when
it comes before us. We should not only
look at its merits in terms of its envi-
ronmental benefits. We will need to
look at this bill’s implications on the
competitiveness of some of the techm-
cally critical sectors of our national
economy. If we fail to do so, we may
end up forfeiting, or undermining, the
trade competitiveness we sought to en-
hance in the Omnibus Trade and Com-
petitiveness Act of 1987 ¢

THE PERSIAN GULF

o Mr. HATFIELD. Mr. President, Sen-
ator MoyNIHAN and I introduced a res-
olution yesterday urging the President
to direct the U.S. Permanent Repre-
sentative to the United Nations to pro-
pose the reflagging of nonbelligerent
shipping In the gulf with the United
Nations flag. We Introduced that reso-
lution, Mr. President, because this
country has now embarked on a policy
born of fear.

Fear that the Persian Gulf, from
which almost half of the Western
world’s o¢il supply comes, will close,
throwing the United States and her
allies Into a state of economic havoe.

Fear that Iran, the country to which
we were selling arms 12 short months
ago, will use its radical theocracy to
destabilize moderate regimes In the
Middle East.

Angd fear that the Soviets, who have
leased Kuwait three oil tankers, will
chip away at United States preemi-
nence In the Persian Gulf.

It is clearly in our Interest to keep
the Persian Gulf open, to isolate Iran
and to prevent the Soviets from be-
coming a more dominant force In the
reglon.

But are we s0 myopic that we can
see only the threats? What about the
potential, the opportunities, the alter-
natives?

Instead of asking only what we can
prevent, we ought also to ask what we
can produce,

It seems mind-bogeling that this
country sold arms to Iran less than a
year ago, but we have a compelling in-
terest in lsolating Iran,

It is not just the United States that
is threatened by that expanding influ-
ence—the Ayatollah and his Revolu-
tionary Guard pose a threat to the
United States and the Soviet Union.

As George Ball pointed out recently:
“Iranian Shiite fundamentalism is al-
ready creating unrest in the Moslem-
inhabited Central Asian Republics of
the Soviet Union, and Iran’s assistance
to the Afghan rebels is particularly
galling.”
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about it seriously, so I said “No.” But if I
had sald yes, I'in sure she would have
checked another little box and it would
have been done. Just as easy as that.

Senator, I hope this can help you in some
way, At the tlme I was embarrassed and
wanted nobody to know, I still don't.
Women need to be well informed about
abortions and its risks. Please help.

PJ.

THE BORE NOMINATION

¢ Mr. SIMON. Mr. President, the
senior Senator from New Hampshire
[Mr. HumpHREY] Oon July 21 intro-
duced into the RECORD an excerpt
from a syndicated column written in
May 1986 in which the writer iIncom-
pletely described my views on the fac-
tors the Senate should consider in
weighting Jjudicial nominations. 1
would like the record to be clear on
this subject.

I was not & member of this body in
1982 when the President nominated
and the Senate confirmed Judge
Robert H. Bork to the circuit court of
appeals. In addition, I have preferred
not to predict how I would vote on any
hypothetical nomination to the Su-
preme Court or on this nomination.
But I have described some of the fac-
tors the Senate should consider, which
I will restate here.

As many observers noted last year,
Judge Bork is poles apart from Judge
Manion on the quality scale. That is
significant. But the Senate must also
weigh other significant factors, and it
is clear that the framers of the Consti-
tution intended for the Senate to take
an active role in this process.

Obviously, any of this administra-
tion’s nominees will be conservative.
That 1s the President’s prerogative. In
weighing factors like a candidate’s phi-
losophy, I have said a guiding princl-
ple is that the Senate should weigh
the same factors the President did in
making his choice. A nominee should
show openmindedness, sensitivity to
civil rights and civil liberties, under-
standing of our tradition of separation
of church and State, and other issues
of basic fairness that will come before
the Court. The American people
should be able to look at a member of
the Nation’s highest Court and believe
that person would be fair and is not a
judge on a mission. I have voted for
dozens of the President’s nominees
after deciding they would be fair and
openminded.

When there are indications that a
nominee would limit constitutlonal
rights by applying a rigid ideclogy,
that gives me serious reservations. At
this point I have such concerns about
Judge Bork’s nomination, but I won't
make my final decision until the hear-
Ings when we can weigh the evidence.e

CONGRESSIONAL RECORD—SENATE

TROPICAL FOREST PROTECTION
ACT OF 1987

& Mr. KASTEN. Mr. President, the
Tropical Forest Protection Act of 1987
calls for two Treasury studies and two
World Bank pilot programs to assess
the viability of linking debt forgive-
ness to tropical forest and wetlands
preservation.

If Implemented on a large scale by
the World Bank and other multilater-
al development banks similar in struc-
ture, this legislation offers the hope of
reversing the current trend of defor-
estation and environmental neglect
that is becoming more prevalent glven
the economic status of most tropical
nations.

The first major element of the bill is
a study by the Secretary of the Treas-
ury. It will assess tropical forest and
wetlands damage to date and future
prospects for conservation without
outside assistance; what essentially is
the timetable for irreprable damage.
Treasury will also evaluate the ability
of in-country organizations—both gov-
ernmental and nongovernmental—to
protect and manage thelr forests and
wetlands and search for methods and
means to increase thelr effectiveness.
In completing the study, Treasury will
consult with members of the environ-
mental community and those in tropi-
cal nations that are knowledgeable on
the subject. Findings will be reported
to three different committees in the
House and Senate respectively.

The World Bank initiatives will con-
sist of two 3-year pilot programs
meant to divert efforts away from the
forests and channel economic develop-
ment toward long-term sustainable
uses of the forests and their surround-
ings. The first program is a structural
adjustment loan which will induce sus-
tainable use of the tropical forests. Fi-
nancial support will be given to coun-
tries to deter short-term, capital-in-
tense forest and wetland degredation.

The second World Bank program
calls for the creation of land reserves
(conservation easements). In exchange
for setting aside tracts of land, the
World Bank will negotiate suspension
of some debt service payments. Specif-
ic agreements will pend negotiations
between host country and the bank,
but the contract will be a minimum of
3 years to ensure successful comple-
tion of the study.

If the program Is implemented on a
large scale by the bank, countries will
have the option of terminating ease-
ment agreements at any point and
resume debt payments. Similarly,
banks may force resumption of debt
service payments of countries who fail
to meet the terms of their contract.

Results of both pilot programs will
be reported to Congress and dissemi-
nated to private and multilateral de-
velopment banks, and serve as the
basis for determining the potential
full scale implementation of these
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policies by the World Bank. The final
component of the legislation calls for
a Treasury study of the International
Monetary Fund’s ability to Implement
similar programs.

It 1s our hope that through this leg-
islative act we will reverse thls disas-
trous trend of tropical forest and wet-
lands destruction and foster a new
global ethic that will elevate environ-
mental conservation into the forefront
of global economic planning.e

PUERTO RICAN DAY PARADE

& Mr. LAUTENBERG. Mr. President,
I would like to call attention to the
25th annual New Jersey Puerto Rican
Day Parade which will take place this
Sunday, July 26, Thls parade caps
more than a week of events that testi-
fy to the many and varied achieve-
ments of the Puerto Rican community
of New Jersey. And, it celebrates the
35th anniversary of the establishment
of the Commonwesalth of Puerto Rico.

Over the past 25 yvears, this parade
has grown from a small local event In
Newark, NJ, to one of the most signifi-
cant statewide Puerto Rican events. It
is estimated that this year’s parade
will attract more than 50,000 onlook-
ers along the parade route in Newark,

As In the past, the majority of the
parade partlcipants will be from the
Puerto Rican community. However,
many other ethnic groups will be re-
presneted as participants and specta-
tors, Diverse ethnic cooperation is
what makes New Jersey and our
Nation a living witness to the spirit of
the Statue of Liberty.

Traditionally, this parade is the cul-
mination of a vear of activities for its
sponsor, the Puerto Rican Statewide
Parade of New Jersey, Inc. One of this
nonprofit organization’s major func-
tions is the granting of numerous
scholarships to needy Puerto Rican
students throughout our State. Most
of the financial resources for the
parade and the scholarhsips are the
result of the Miss Puerto Rico of New
Jersey pageant.

Mr, President, those responsible for
organizing and conducting these cul-
tural events deserve our congratula-
tions. While their names are too nu-
merous to cite, each one knows that
their efforts are what made this event
possible.

Once again, my sincerest congratula-
tions to my many friends in the New
Jersey Puerto Rican community
during their days of celebration, and
especially to Frank Melendez, presi-
dent of the parade committee and the
other members of the parade commit-
tee.

I ask that an article describing the
parade be included in the RECORD.

The article follows:
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creased vacation benefits only to post-
masters and told all of the other em-
ployees to join a union if they want
the same benefits? Of course we would
not think of doing that; at least this
Senator would not. Yet, I think we
would be making a far more egregious
error in this case because we are deal-
ing not simply with a benefit but with
a fundamental right, a fundamental
right of each employee,

Mr. R. Fain Hambright, former
president of the National League of
Postmasters, testified last year before
the House Subcommittee on Postal
Personnel and Modernization. He
stated that the current internal review
system has often been unfair. He said,
“We believe that a system must be fair
In every respect, and administered eq-
uitably to all of its employees.” Not a
Member of this Senate will challenge
that statement, Mr. Hambright went
on to challenge the Postal Service: “If
the Postal Service is as interested in
protecting employee rights and the
fair appeal system avalilable to em-
ployees as it says it is, how can the
Postal Service then object to providing
equal routes of appeal to all nonbar-
gaining unit employees?”

Mr, President, that is precisely what
the amendment I shall call up momen-
tarily will do. It will extend the Merit
Systems Protection Board appeal
rights to all nonbargaining unit em-
ployees.

AMENDMENT NOQ, 837
(Purpose; To amend title 39, United States

Code, to extend to certain officers and em-

ployees of the Postal Service the same

procedural and appeal rights with respect
to certain adverse personnel actions as are
afforded to Federal employees under title

5, United States Code)

Mr. HELMS. Madam President, I
now ask that the amendment be
stated. I call it up, and I ask that Sen-
ator THURMOND be identified as a co-
sponsor of the amendment and be
added as a cosponsor of S. 523.

The PRESIDING OFFICER (Ms.
MiIkuLsKI). Without objection, it is so
ordered.

The clerk will report the amend-
ment.

The assistant legislative clerk read
as follows:

The Senator from North Carolina [Mr.
HewLmsl, for himself and Mr. THURMOND,
proposes an amendment numbered 637,

Mr, HELMS. Madam President, I ask
unanimous eonsent that further read-
ing of the amendment be dispensed
with.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The amendment is as follows:

In lieu of the language proposed to be sub-
stituted, insert the following:

That (a) section 1005(a) of title 39, United
States Code, is amended by adding at the
end thereof the following new paragraphs:

“{4) Notwithstanding paragraph (1XB) of
this subsection, and subject to paragraph
(2) of this subsection regarding preference
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eligibles, subchapter II of chapter 75 of title
5 shall apply to all officers and employees
of the Postal Service who have completed 1
year of current continuous service in the
same or similar positions, other than those
persons excluded under either paragraph
(1) A) of this section (regarding collective
bargalning agreements) or paragraph (3) of
this subsection (regarding certain executive
positions).

“(8) In the administration of this subsec-
tion, the Director of the Office of Personnel
Management may obtain review of any final
order or decision of the Board by filing a pe-
tition for judicial review in the United
States Court of Appeals for the Federal Cir-
cuit if—

“(A) the Director determines, in his dis-
cretion, that the Board erred in interpreting
a civil service law, rule, or regulation affect-
ing personnel management and that the
Board's decision will have a substantial
impact on a civil service law, rule, regula-
tion, or policy directive; or

“(B) the Postal Service determines, in its

discretion, that the Board erred in inter-
preting a law, rule, or regulation affecting
postal personnel management and that the
Board’s decision will have a substantial
Impact on a postal law, rule, regulation, or
policy directive,
In addition to the named respondent, the
Board and all other parties to the proceed-
inegs before the Board shall have the right
to appear in the proceeding before the
Court of Appeals. The granting of the peti-
tion for judicial review shall be at the dis-
cretion of the Court of Appeals.”.

(b}1) The amendments made by subsec-
tion (a) shall be effective after the expira-
tion of the thirty-day period beginning on
the date of the enactment of this Act.

(2) An action which is commenced under
section 1005(aX1XB) of title 39, United
States Code, before the effective date of the
amendments made by subsection (a) shall
not abate by reason of the enactment of
this Act. Determinations with respect to any
such action shall be made as if this Act had
not been enacted.

Mr. HELMS. Thank you, Madam
President. I suggest the absence of a
quorum.

The PRESIDING OFFICER.
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. DOLE. Madam President, I ask
unanimous consent that the order for
the guorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. DOLE. Madam President, I ask
unanimous consent that I may speak
out of order for a period of 5 minutes.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

The

AMERICA DESERVES FULL SU-
PREME COURT BENCH: LET'S
EXPEDITE BORK HEARINGS

Mr. DOLE. Madam President, yes-
terday I had the pleasure of speaking
to the National Conference of State
Legislators in Indianapolis. During my
remarks on budget deficits, welfare
reform, and catastrophic health legis-
lation, I spent some time focusing on
what I believe will be the main event
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of the 100th Congress—the nomina-
tion of Robert H. Bork to the Supreme
Court.
THE PEOPLE EXPECT ACTION

In my view, the American people de-
gserve—and expect—a full and open
debate on this very important issue,
They also deserve—and expect—a
speedy resolution of the nomination.
And come October 5, when the Su-
preme Court begins its next term, the

American people deserve—and
expect—a full bench on the Nation’s
highest Court.

Yet, what we have seen so far is an
unprecedented delay before committee
hearings even start; a delay of 72 days
from the time the President sent the
Bork nomination to the Hill on July 7,
to the time Senator BIpen, the distin-
guished chairman of the committee,
scheduled hearings to bhegin on Sep-
tember 15.

We are not talking about confirming
a bureaucrat—even a Cabinet Secre-
tary; any department in this Govern-
ment can function without a leader for
at least a while,

SERIOUS BUSINESS

But this is serious business. Nothing
coming before the Senate in the next
few months should have a higher pri-
ority. We are taiking about the very
precarious balance of the highest
Court in the land. The balance of jus-
tice is a fragile thing, and is ill-served
by a court with a vacant seat.

POTENTIAL FOR A RECESS APPOINTMENT

Yesterday, I made the observation
that the President has full authority
to make a “recess appointment” to the
Court. This procedure, backed by the
Constitution, has been used 15 times
in the past. Again I would say as I did
yesterday, while I am not promoting
that such a procedure be used, in the
absence of timely action, it is an
option the President, any President,
should consider seriously.

The chairman of the Judiciary Com-
mittee has suggested that politics are
being played with the Bork homina-
tiorn.

I do not believe that is the case, and
I certainly do not suggest that is the
case. But it does seem to me that we
can go back into the history of the
Presidents and we can ask ourselves:
Was George Washington playing poli-
ties when he made two recess appoint-
ments to the Supreme Court? Was
Dwight Eisenhower playing politics
when he made three such appoint-
ments, including that of Chief Justice
Earl Warren? The American people
can judge whether it is political to
assure an eight member court in Octo-
ber, with the great potential for
evenly split decisions; or whether it is
political to assure a full complement
on the Supreme Court for the first
Monday in October?

Madam President, I will just say
this: The Bork nomination is very im-
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portant. I do not believe Ronald
Reagan will make a more important
decision in the second term of his
Presidency. There is no doubt about it,
this nomination will be fully aired. We
should have full hearings. We should
have a full debate. We ought to have
an up or down vote.

I know many of my colleagues on
both sides, at least some of my col-
leagues on both sides, are still undecid-
ed. That is probably as it should be,
But I would just indicate again, as I
was asked this morning about the
question about a recess appointment,
this is an important decision.

Madam President, Ronald Reagan
was elected in 1984. It should come as
no surprise to anyone that Ronald
Reagan would choose somebody who
would exercise judicial restraint, some-
body who had a conservative philoso-
phy, someone who felt that the Su-
preme Court should not be a legisla-
tive body, that Congress should be the
legislative body or the State legisla-
tures.

The Supreme Court’s role would be
to interpret the Constitution or things
that may have been passed, enacted,
and signed by the President. In other
words, review what the Congress or
State legislatures may have done,

So I will say as I have said many,
many times this is an important jude-
ment that must be made. I am suggest-
ing that it be made in a timely fash-
jon. If there is any way that the
matter can be expedited, I think that
is in the interest of this country.

Mr. BYRD. Madam President, I will
have more to say on the Bork nomina-
tion. I intend to withhold my jude-
ment on that nomination until I have
had an opportunity to study the
Senate commitiee hearings, and the
opinions, rulings, and statements by
Judge Bork during his tenure on the
circuit court of appeals.

I am not going to rush judgment in
this matter. I am not going to be stam-
peded into judgment. I am not going
to be pressured into judgment. It is my
understanding that the September 15
date for hearings had been agreed
upon between Mr. BipeN and Mr.
THURMOND in discussions.

As to a recess appointment, it seems
to me that that does not add up, may I
say to my distinguished friend, the Re-
publican leader. If we are talking
ahout a recess appointment, are we
talking about an appointment in
August? Are we talking about an ap-
pointment in October? The Senate
may not go out until November or
even December, What kind of a recess
appointment do we have in mind?

I should think also that the Presi-
dent would be more serious about this
matter than t0 make a recess appoint-
ment.

Before this Senate goes into recess I
am going to inquire of the President,
as to whether or not he intends to
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make any recess appointments, If he
indicates that he does, then we will
decide what to do. If he says that he
does not, we will take him at his word.

In the first place, I do not know
when the Senate is going to recess at
the pace it is going, and with the
amount of work that still remains. It
would also seem t¢ me that the Presi-
dent would not accomplish what I
should think his objective would be. If
I were in his stead, I would want to—
perish the thought that I should imag-
ine that I would be in his position, but
nevertheless if I were, I think I would
want to appoint someone to serve in
that position for many years—and in
this case it would be many years—
after the remaining 18 months that
Mr. Reagan would have as of this
juncture,

Even if a recess appointment were to
be made, that commission would
expire at the close of the next session,
and the next session might be a special
session. I assume that what is meant
by the Constitution is, in this instance,
the close of the second session. In this
instance, it would be the session that
would adjourn sine die at the end of
the 100th Congress, which could con-
ceivably be as late as the morning of
January 3, 1989,

I have seen, I believe, during my
service in the Senate the Senate ad-
Jjourn sine die as late as January 2.

But I hope the President would not
be playving games. It would be a cir-
cumvention of the people’s branch to
make a recess appointment, certainly
of this nature.

I think there has been too much of
that already in the last several
monihs, There has been an excess of
circumvention of the people’s branch.
I do not think that is what the distin-
guished Republican leader wants to
see happen.

But with this President, I should
think he is more serious about this
nomination than simply to engage in
an exereise in which he appoints a Su-
preme Court Justice who would serve
only to the end of the next session.

Mr. President, I would be happy to
hear from the distinguished Republi-
can leader. If there is something I am
overlooking in what I am saying, if
there is something I have missed, I
would be happy if he would point it
out.

Mr. DOLE. I may not be able to
point it out, but as I have indicated, it
is an option. As I understand, it hap-
pened 15 times, And it would not
happen during the August recess. I do
not think the President has even con-
sidered it. In fact, I know the Presi-
dent has not, I have not discussed it
with anybody at the White House. But
there are options the President has,
Democrats or Republican.

What I am suggesting is that we get
on with the Bork nomination. Again, I
am not suggesting that is even an
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option that may be under consider-
ation, but it is an option. It is provided
in the Constitution. It was used first,
as I understand, by George Washing-
ton who made a recess appointment I
think of John Rutledge. He was later
not confirmed but I think for another
reason—I think over some treaty dis-
pute, Some of those who have been re-
cessed have been confirmed.

So it is an option any President has.
It could be interpreted the other way.
Let us say that the Senate, through no
fault of the leadership on either side
never completed, one way or the
other, action on the disposition of
Judege Bork. Then the President has a
question that must be resolved.

I think there are other questions in
the Bork nomination that must be re-
solved. I know the majority leader has
indicated that he hopes to have the
matter on the Senate floor, and we
hope we have the matter on the
Senate floor. And I guess the other
question may be—and there is some
precedent for that. I guess in the
Fortas nomination where cloture was
not obtained, he asked that his name
be withdrawn. I was not in the Senate
at the time. President Johnson with-
drew the name, That is another ques-
tion.

How many votes do we need for the
Bork confirmation? 60 or a majority?

I suggest there is going to be a lot of
discussion. This is a very, very impor-
tant nomination, one that I think de-
serves serious and prompt consider-
ation,

Has the President looked at a recess
appointment? I do not think so. But it
is provided in the Constitution. The
President is very serious about this
nomination. He is going to be working
with Republicans and Democrats
trying to secure enough votes for con-
firmation, as is Judege Bork.

But my view is, and my only view
is—as I have said, I am not suggesting
it to the President—this is an optlon
available to any President.

Mr. BYRD. Mr. President, as a
member of the Judiciary Committee, I
hope to see this nomination have its
day in this court right here. As a
member of the Judiciary Committee, I
voted some years ago to report Mr.
Kleindienst who was nominated for an
important office. Yet, I voted against
Mr, Kleindienst here on the floor. I
believe that Mr. Bork is entitled to a
judgment by this full court—right
here.

As of this day—and I say before God
and man, and I measure my words—I
have not made any decision as to how
I will vote on this nomination except I
will vote to report it out of the com-
mittee. I think a nomination of this
kind is entitled to have the judgment
of the full Senate, where I may end up
voting for Mr. Bork or I may end up
voting against him.
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I regret to see this very important
nomination become a strictly political-
ly partisan matter. I do not want to
make my judgment on that basis on
such a nomination,

I think it would be in the interest of
Mr. Bork if a good many of us on both
sides were to quit talking about it so
much and let us see what this nominee
is all about. I hope we will not become
50 polarized that some will feel that,
because they are of one party or the
other, this is a litmus test of party af-
filiation and loyalty. That Is not going
to be my attitude. So whatever we can
do, myself included, to bring this nom-
ination a little away from its becoming
a lightning rod and party litmus test, I
want to do that. I intend to reflect on
this nomination carefully. I want to
carry out my role under the Constitu-
tion of the United States in a falr and
unbiased manner.

I have read and heard that there are
various vote counts going around—45
to 45, 40 to 40, and all that. I do not
know how they are counting my vote.
But I hope that all Senators will slow
down just & little bit here, cool it, and
give us all a chance to eXxercise the
“freedom of will” about which Milton
grote in “Paradise Lost.” I yield the

0or.

POSTAL EMPLOYEE APPEAL
RIGHTS

The Senate continued with consider-
ation of the bill.

Mr. BYRD. Madam President, are
we about to complete action on the
bill that is before the Senate?

The PRESIDING OFFICER. Pend-
ing before the Senate is an amend-
ment by the Senator from North Caro-
lina. The amendment has been re-
ceived and read.

The Senator from North Carolina,

Mr. HELMS., Madam President, I
thank the Chair very much.

The Chamber is not exactly packed
with Senators at the moment, but for
the benefit of Senators or their aides
who may be listening in their offices,
let me make it clear that my amend-
ment to H.R. 348 simply emphasizes
that no postal employee may be re-
quired to join a union in order to
appeal adverse personnel actions to an
outside, independent agency.

Now, there are about 10,000 Postal
Service Employees who are left out
under the pending bill. I can see it
now—these 10,000, including postal in-
spectors, clerical personal, and many
others, will get the message that they
have to join a union to enjoy the same
rights that all of the other postal em-
ployees have. Or to put it another
way, Madam President, H.R. 348, if
unamended by the Helms amendment,
will cover only supervisors and man-
agement personnel in the Postal Serv-
ice. It excludes, I say again for empha-
sis, about 10,000 emplovees who are
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not supervisors or managers and who
are not members of a collective bar-
gaining unit, that is, a labor union.

Madam President, I ask for the yeas
and nays on the amendment.

The PRESIDING OCFFICER, Is
there g sufficient second?

There is a sufficient second.

The veas and nays were ordered.

Mr, HELMS. I thank the Chair,

Mr., PRYOR. Madam President, so
other Senators will know g little about
when we might dispose of this bill—
and I see the Senator from Alaska,
who may be desirous of speaking for
or against the amendment offered by
the Senator from North Carolina—on
this side of the aisle we have no speak-
ers. I would take this opportunity,
Madam President, to speak for about 2
or 3 minutes.

Madam President, I certalnly under-
stand the intentions of the Senator
from North Carolina in offering this
amendment. Those intentions, 1
assume, are to cover some of those
postal employees who may not be cov-
ered by the postmasters and postal su-
pervisors legislation.

The Senator from North Carolina
made a very strong point when he
stated that all these postal employees
are not covered by this bill. The Sena-
tor from North Carolina is precisely
correct on that point. In fact, it is not
the intention, nor was it ever the in-
tention, of this particular piece of leg-
islation to reach out under one um-
brella and cover every postal employee
or every other Federal employee in
the U.S. Government.

This legislation is specifie, it is
narrow, and it relates to two classes of
employees who under the law may
not—I report, under the law may not—
join a union, and therefore they are
precluded from participating in collec-
tive bargaining agreements,

S0 the purpose of this bill, Madam
President, is not to be all inclusive but
to deal with postmasters and postal su-
piervisors under this particular provi-
sion.

This legislation has passed the
House of Representatives on two ocea-
sions by a unanimous vote. These
items that the Senator from North
Carolina has discussed today have
been discussed by the Governmental
Affairs Committee, In our markup of
this particular piece of legislation, by
a 12-to-0 vote, this bill has been re-
ferred to the floor of the U.S. Senate.

I say to my distinguished friend
from North Carolina that if he wants
to amend or change a piece of legisla-
tion to be all-inclusive of additional
postal or Federal employees, I do not
think that the Senator from North
Carolina will have to walt very long,
because it is my understanding that
the House of Representatives is now
considering legislation to do some-
thing like the Senator from North
Carolina desires.
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So, once again, 80 Members of this
body have signed on as cosponsors of
this bill. It is specific for postal super-
visors and postmasters, There will he
another day for a House bill covering
all postal employees. We think that
the time has come for us to pass this
legislation, pass it in its present form,
not have to go through a lengthy con-
ference with the House of Representa-
tives. We think the time s today, and
we should pass this legislation and
send it to the President’s desk.

Madam President, I yleld the floor.

Mr. STEVENS. Madam President, I
merely wish to comment on a portion
of the bill, not the pending amend-
ment, but the bill itself which was
called up by my good friend Senator
PRYOR.

In my former capacity as chairman
of the subcommittee, of which Senator
PryoR is now chairman, I had under-
taken to fulfill a commitment to the
former Postmaster General, Al Casey,
who felt that the Postal Service
should have the right to appeal these
decisions to the Federal Circuit Court.
That matter is now pending before the
Federal Circuit Court of Appeals in
the case of OPM against Shuck and
Washington.

I have had correspondence with my
friend from Arkansas, the manager of
the bill, and I had desired to bring up
that matter in connection with this
bill. However, in view of the statement
I have received from Senator PrYoR,
which indicated that it is his intention
to revisit the extent to which further
relief may be necessary and appropri-
ate once a decision is entered in the
Shuck case, I shall not offer that
amendment at this time.

With regard to the pending amend.
ment of the Senator from North Caro-
lina, I shall oppose it. I agree with him
in principle concerning appeal rights
of individual members of the Postal
Service, but the real difficulty is that
now to change the system that exists,
by this amendment, I think would be
wrong. I think that if we are to ad-
dress the whole gquestion of how the
employee rights are to be protected
within the Postal Service, which is an
independent corporation and does
have bargaining representatives for its
employees, we should conduct a differ-
ent type of hearing and deal with it in
8 different manner. It is my under-
standing that, at the present time, em-
ployees other than those covered by
this bill do have appeal rights. Those
rights are protected by bargaining rep-
resentatives of units that the employ-
ees have seen fit not to join.

I think that imposing the concept of
covering all nonbargaining unit em-
ployees on the existing labor-manage-
ment agreements between the Postal
Service and the employee representa-
tives, without real study as to how
that would impact on those contracts,
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future of the Arctic. With hindsight,
it’s easy to see that the congressional
debates which preceeded passage of
the Alaska Native Claims Settlement
Act of 1971, the Trans-Alaska Pipeline
Act of 1973, the Alaska Natural Gas
Transportation Act of 1976, and the
Alaska Lands Act of 1980, were some-
times characterized by ill-informed,
sensational, and misleading informa-
tion.

For instance, the Senate was only
able to narrowly pass the Trans-
Alaska Pipeline Act with the tie-break-
ing vote of the Vice President. Many
Senators who opposed the pipeline be-
lieved the assertions of extreme envi-
ronmentalists who argued that any de-
velopment would seriously jeopardize
the future of the central Arctic cari-
bou herd and other wildlife. While we
now know that responsible develop-
ment can occur in the Arctic, igno-
rance of the truth in 1973 almost ex-
acted a significant price—the pipeline
might never have been built,

Mr. President, as the old saying goes,
if you think knowledge is expensive,
try ignorance. The basic purposes of
the Arctic Research and Policy Act is
to increase our knowledge of the
Arctic in order that we can make wise
decisions about its future and the
future of our Arctic nation. As a conse-
quence of the act:

The United States now has an Arctic
Research Commission which meets
regularly to advise the President and
Congress on matters of Arctic Re-
search;

The United States has a Federal
Interagency Committee to coordinate
Federal Arctic research efforts,

We have a coordinated Arctic re-
search budget.

We are looking closely at the need
for new research platforms, icebreak-
ers, and other mechanisms to study
the Arctic.

Finally, we have this document that
was just transmitted to the Congress
by the President—the first 5-vear
Arctic research plan.

The fact is, we’ve come a long way in
the short time since the passage of the
Arctic Research and Policy Act. And
that’s fortunate, because there is
much we must know about the Arctic
if we expect to move into what some
have called “the Age of the Arctic”
with confidence. For instance:

We must find the new technologies
we heed to develop Arctic resources
wisely while protecting the Arctic eco-
system;

We must fully understand how
Arctic systems operate if we expect to
address problems such as Arctic haze
and the greenhouse effect.

We must improve our knowledege of
glaciers, sea ice, permafrost, and snow
in order to perfect new Arctic air, land
and maritime transportation technol-
ogies.
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We must fully understand disruptive
auroral displays and high latitude at-
mospheric disturbances if we expect to
enjoy dependable telecommunications
capabilities in the Arctic;

Finally, the Arctic, in stark contrast
to the Antarctic, is the home to an in-
digenous people who have lived and
hunted in the region since time imme-
morial. We must fully understand the
Arctic and the short and long-term Im-
pacts of what we do there if we expect
to protect the unique lifestyle of the
Inuit—Eskimo—people.

Mr. President, it is clear that the
Arctic, once considered a remote and
forgotten area of our planet, is emerg-
ing as one of the most important re-
gions of the world. Congress has recog-
nized this fact. Building on the foun-
dation of ARPA, the United States is
poised to take its rightful place as a
leader among the Arctic nations of the
world.

In closing, I want to say just a few
words about the plan and how it
evolved. A tremendous amount of
time, effort, and consultation went
into this plan—more than we will ever
know. It may interest my colleagues to
know that meetings and workshops
leading to the plan were held in Hano-
ver, NH; Anchorage, AK; Boulder, CO;
Barrow, AK; and Washington, DC,

Moreover, the members and staff of
the Interagency Arctic Research
Policy Committee, the Commigsioners
and staif of the Arctic Research Com-
mission, the National Science Pounda-
tion, Arctic residents, other interested
members of the public, and scientists
in and outside of government, have all
made significant contributions in time,
energy, and expertise far above and
beyond their normal duties. We owe
them all a special debt of gratitude.
The result of their efforts is before us
today: A comprehensive plan that will
help us to chart our course as a true
Arctic nation.e

COMMITTEES TO HAVE UNTIL
T7:30 P.M. TO FILE REPORTS
Mr. BYRD. Mr. President, I ask
unanimous consent the committees
have until 7:30 today to file reports.
The PRESIDING OFFICER. With-
out objection, it is 50 ordered.

ORDERS FOR TUESDAY

ORDER FOR ADJOURNMENT UNTIL 11 A.M,
TOMORROW

Mr. BYRD. Mr. President, I ask
unanimous consent that when the
Senate completes its business the
Senate stand in adjournment until the
hour of 11 o’clock tomorrow morning.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER OF FROCEDURE

Mr. BYRD. Mr. President, I ask
unanimous consent that on tomorrow
the call of the calendar be waived and
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no motions or resolutions over, under
the rule, come over.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

MORNING BUSINESS

Mr., BYRD. Mr. President, I ask
unanimous consent that on tomorrow
after the two leaders are recognized
there be a period for morning business
not to extend beyond 1130, the Sena-
tors may speak therein up to 5 min-
utes each.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. Mr. President, I yleld
the floor.

The PRESIDING OFFICER. The
Senator from New Hampshire is recog-
nized.

NOMINATION OF RCBERT BORK
TO BE SUPREME COURT JUS-
TICE

Mr. HUMPHREY, Mr, President, I
wish to comment on some noteworthy
positive developments regarding our
forthcoming consideration of the Bork
nomination.

Though the chairman of the Judici-
ary Committee continues to unreason-
ably delay the start of the hearings on
Robert Bork, indeed the delay will by
far surpass any previous delay in
modern times for the consideration of
a Supreme Court nomination, I am
pleased to note nonetheless that sever-
al distinguished Members from the
other side of the aisle—that is the side
opposite from which I am now stand-
ing—have made commendable efforts
to bring some fairness and reasonable-
ness to bear on the consideration of
the nomination.

The majority leader and the senior
Senator from Arizona have cautioned
their colleagues to avoid premature
judgments and to objectively examine
Judge Bork’s professional qualifica-
tions, judicial temperament, and other
relevant criteria.

Mr. President, Senators will recall
the inflammatory and intemperate
rhetoric heard on this floor on the
very day the nomination was an-
nounced. We were told then that the
addition of this distinguished Ameri-
can to the Supreme Court would some-
how result in “blacks being forced to
sit at segregated lunch counters, rogue
police breaking down citizens’ doors in
midnight raids,” for example.

Such demagoguery has no place in
our deliberations on this critically im-
portant nomination. That is why 1
welcomed and commend the refresh-
ing and responsible statements of the
majority leader and the Senator from
Arizona.

Let us have a fair and rational
debate. It is not asking too much.
Indeed, the American people expect it
of us in deliberating the confirmation



August 3, 1987

of a candidate for so important an
office.

I can think of no more relevant cri-
terion for us to consider than the
nominee’s key performances as a judge
on the U.S. Court of Appeals for the
D.C. District Court over the past 5
years. That position, Mr. President, is
literally as close as one can get to the
Supreme Court in our Federal judicial
system without being on the High
Court itself.

Judge Bork has been a member of
that court now for 5 years, unanimous-
1y confirmed by the Senate in 1982.
And how he performed as a U.S. court
of appeals judge unguestionably pro-
vides the best possible evidence of how
he would perform on the Supreme
Court.

His record on the court of appeals
also provides the best evidence for
evaluating the charges of those who,
in my opinion, unfairly and unreason-
ably claim that Mr, Bork is an extrem-
ist whose views are outside the main-
stream of responsible jurisprudence.

Judge Bork’s actual record as a Fed-
eral judge not only refutes such
charges beyond any dispute, but also
demonstrates that he is one of the
most qualified and responsible judges
ever nominated to the Supreme Court,.

On the D.C. Circuit Court of Ap-
peals, Robert Bork has authored over
100 opinions for the majority, Not one
of those opinions has been reversed by
the Supreme Court. Not one.

Hardly the work of an extremist,
Mr. President. In fact, although the
losing party has petitioned the Su-
preme Court to review 13 of Bork’s
majority opinions, his opinions have
been so well-grounded that the Court
has not considered it necessary to
review a single one of them. The fact
that the losing parties decided not to
seek review of Bork's 87 other majori-
ty opinions further reenforces the
soundness of those rulings. The sound-
er the reasoning in an opinion, the less
likely it is that lawyers will pursue an
appeal,

Equally remarkable is the fact that
the Supreme Court has not reversed
any of the 400 majority opinions in
which Judge Bork has joined; in con-
currence, not as author.

He has authored 100, none of which
has been overturmed. He has taken
part and participated and concurred in
some 400, not one of which has been
reversed.

These hard facts are the most elo-
quent and objective possible testimony
to the soundness of Bork’s judicial ap-
proach, A judge who endorses and ap-
plles legal views which are “extromist”
or outside the judicial mainstream
conld not possibly compile such an ex-
traordinary record of consistently
sound rulings, which have been upheld
by the Supreme Court.

These are not the only facts from
Judge Bork’s judicial record that
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refute the unfair and unreasonable
charges which some have made
against the nominee. Other objective
data demonstrate the fallacy of claims
that his judicial philosophy places him
on the “outer fringes” of responsible
judicial decisionmaking.

Bork has voted with the majority of
the D.C. circuit in 94 percent of the
cases he has heard during his tenure
there, Yet the D.C. Circuit Court had
7 Democratic appointees out of 10
members when he joined it, and pres-
ently has 5 Democratic appointees out
of 10 members. This court includes
some of the most prominent liberal ju-
rists in the Nation, including Chief
Judge Patricia Wald and Judge Abner
Mikva.,

Interestingly, when Supreme Court
Justice Antonin Scalia sat on the D.C.
Circuit Court with Judge Bork, Scalia
and Bork voted the same in 84 out of
the 86 cases—more than 98 percent—
in which they both participated. More
similar voting records would be diffi-
cult to find among any pair of judges.
Are Bork’s critics prepared to call
Scalia an extremist as well? Are Sena-
tors prepared to admit they voted to
¢onfirm to the Supreme Court an ex-
tremist in the person of Antonin
Scalia with whom Judge Bork voted 98
percent of the time? Justice Scalia was
confirmed by a vote of 98 to 0 one year
ago.

Where, then, is the basis for harshly
condemning a nominee whose judicial
record is virtually identical to that of
another nominee who was unanimous-
ly confirmed less than a year ago? I
suggest that the question provides its
own answer—none!

The chairman of the Judiciary Com-
mittee was candid enough to concede
last fall that if Judge Bork were nomi-
nated and “looked a lot like Scalia,”
then the chairman would “have to
vote for him,” despite the expected at-
tacks from the special interest groups.

Well, Judge Bork does “look a lot
like Scalia,” at least from the stand-
point of their voting records as ap-
peals court judges, That is the point of
the remarks I am delivering tonight, A
98-percent rate of agreement in voting
record could hardly be more alike. And
that is the standpoint that should
count when we are considering a nomi-
nation for the highest appeals court in
the land. Or maybe we misunderstood
the distinguished Senator from Dela-
ware when he used the phrase “looks a
lot like Scalia.” Maybe the Senator
meant facial appearance. Maybe he
favors jurists who are clean-shaven.
Could that have been it? In that case,
we must get Bork to shave off his
beard, and then the Senator from
Delaware no doubt will be prepared to
support him.

The anti-Bork campaign being
waged by certain special interest
groups in connection with Presidential
campaigning is an ill-disguised attempt
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to divert this confirmation process
from its proper and legitimate task.
We should be deciding whether Judge
Bork, like Justice Scalia, has the quali-
fications, the judicial record, and the
integrity befitting a Supreme Court
Justice. Unless our hearings reveal
some serious impropriety or flaw unde-
tected by the prior hearings and mi-
croscopic examinations of Robert
Bork’'s personal and public record, it is
quite clear that he meets those tests.

Mr. President, like others, including
many Senators on the Democratic
side, I urge my colleagues to keep
their focus on these relevant and le-
gitimate considerations. We should
not and cannot allow this important
process to be dominated, distorted, by
inflammatory assaults designed to
turn our confirmation process into
some element of the Presidential cam-
paign by certain Members.

If each of us on both sides of the
aisle listens to the wise admonitions of
the majority leader and the Senator
from Arizona, we will at least get off
to a good start.

Mr. President, likewise, in connec-
tion with the Bork nomination, I ask
unanimous consent to place in the
REcorp an editorial on that subject
printed in the Fosters’s Daily Demo-
crat, Dover, NH, on July 30, 1987.

There being no objection, the edito-
rial was ordered to be printed in the
RECORD, as follows:

[From the Dover (NH) Foster's Daily
Democrat, July 30, 19871

‘THE BORK BROUHAHA

OPPOSITION TAINTED PT OPPORTUNISM

Critics of U.S. Court of Appeals Justice
Robert H. Bork base their opposition to his
nomination to the U.S., Supreme Court on
two fundamental arguments—one weak and
the other illogical.

First, opponents contend Supreme Court
nominees have historically been judeed on
their political ideology, not only their schol-
arly qualifications. Bork is brilliant, they
admit, but he's too right-wing.

Historically, they are only partially right.
Yes, about 20 percent of all presidential ap-
pointments 1o the high court have been re-
jected by the Senate—many of those for
reasons rooted in politics. But that means
an overwhelming majority, 80 percent, have
been approved.

A credible case can be made that the Sen-
ate’s constitutional charge to advise on and
approve presidential appointments to feder-
al courts provides for a role more aggresive
than simply validating a nominee’'s sound
morals and high intelligence., Supreme
Court justices serve for life—all the more
reasgn an appointee should be subjected to
the same spirit of checks and balances that
characterizes other conflicts between the
executive and legislative branches of gov-
ernment.

However, history also shows the Senhate
generally gives presidents the benefit of the
doubt—as the 8¢ percent approval rating at-
tests. Even when the Senate does not agree
with a court nominee’s opinions, it tends to
discount political differences and accedes to
presidential prerogative.
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The Bork nomination has crossed the
bounds of legitimate ideological debate. it
has become a tawdry partisan show trial
tainted by the special interest politics of
presidential campaigning. On issues relating
to the Bupreme Court, differences of opin-
ion should be debated with an eye on civility
and reason—a fact lost on Sen. Edward Ken-
nedy and presidential hopeful Sen. Joseph
Biden, who is chairman of the Senate's Ju-
diciary Committee.

Kennedy recently made Bork out to be
less humane than Adolf Hitler and Biden
pledged to fight the nomination after first
saying eight months ago that Bork was such
an excellent judge he would vote to confirm
Bork if he were nominated.

The Senate was never intended to be a
rubber stamp for Supreme Court nomina-
tions, but neither was it meant to conduct
confirmation proceedings as & kangaroo
court. The rhetoric from the left leans to
the latter.

The argument absent of logic is the one
that says at another time Bork would be ac-
ceptable, but because he might become a
swing vote on the conservative side, he must
be rejected to maintain political “balance”
on the court. Those making that claim
never complained about the lack of “bal-
ance” during the heyday of the Warren
Court. They showed no constitutional con-
sternation when liberal rulings overturned
established conservative decisions. Now that
liberal sacred ground is threatened, sudden-
1y the notion of “balance” i5 in vogue. Bal-
ance s relative. If anything, a more conserv-
ative court is needed in the 19905 to “bal-
ance” the liberal court of the 1960s and
1970s.

The big point the liberals are missing is
that Bork is simply not the ogre they make
him out to be. His writings are controver-
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sial, but actions speak louder than words.
During Bork’s tenure on the U.8. Court of
Appeals for the District of Columbia, not
one of his decisions has been overruled by
the Supreme Court on appeal.

Furthermore, Bork is a devout follower of
judicial restraint; he favors judicial inter.
vention only when absolutely necessary. He
Is more likely to vote to maintain the status
quo than incite a conservative counterrevo-
lution.

When the political hysteria and opportun-
Ism is stripped away, what remains is a Su-
preme Court nominee with outstanding
qualifications whose ideology has been un-
fairly distorted. Bork deserves to bhe con-
firmed.

Mr. HUMPHREY. Mr. President, I
would just note that the editorial is
titled *“The Bork Brouhaha" and the
subtitle Is “Opposition Talnted by Op-
portunism.” The editorial takes the
opponents of Judge Bork to task for
unfairness, unreasonable conduct and
irresponsible charges against the
nominee,

Inasmuch as some Members of the
Senate are campaigning for the Presi-
dency, I thought they might like to
read this editorial from one of the im-
portant papers in New Hampshire, a
State which everyone knows has the
first Presidential primary.

Mr. President, I yield the floor.

ADJOURNMENT UNTIL
TOMORROW AT 11 A M.

Mr. BYRD. Mr. President, if there
be no further business, I move, in ac-
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cordance with the order previously en-
tered that the Senate stand in ad-
journment until the hour of 11 o’clock
tomorrow morning.

The motion was agreed to and the
Senate, at 6:37 p.m., adjourned until
Tuesday, August 4, 1987, at 11 a.m.

NOMINATIONS

Executive nomination received by
the Senate August 3, 1987:
DEPARTMENT OF JUSTICE
Samuel A. Alito, Jr., of New Jersey, to be
1.8, attorney for the district of New Jersey

for the term of 4 years, vice W. Hunt
Dumont, resigned.

CONFIRMATION

Executive nomination confirmed by
the Senate August 3, 1987:

FEDERAL RESERVE SYSTEM

Alan Qreenspan, of New York, to be a
Member of the Board of Governors of the
Federal Reserve System for the unexpired
term of 14 years from February 1, 1978,

Alan Greenspan, of New York, to be
Chairman of the Board of Governors of the
Federal Reserve System for a term of 4
Years.

‘The above nomination was approved sub-
ject to the nominee’s commitment to re-
spond to requests to appear and testify
before any duly constituted committee of
the Senate.
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The legislative clerk proceeded to
call the roll.

Mr. BYRD. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is s0 ordered.

RECESS FOR 15 MINUTES

Mr. BYRD. Madam President, there
will be no more rolicalis today. Some
discussions are golng on at the
moment. Rather than keep the Senate
in & quorum call longer and so as to
give the doorkeepers and others a
chance to get a drink of water and a
breath of fresh air, I ask unanimous
consent that the Senate stand In
recess for 15 minutes.

There being no objection, the Senate
at 5:32 p.m., recessed until 5:47 p.m.;
whereupon, the Senate reassembled
when called to order by the Presiding
Officer [Ms. MIKULSEI].

Mr. BYRD. Madam President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BUMPHREY. Madam Presi-
dent, I ask unanimous consent that
the order for the quorum call be re-
scinded,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

JUDGE BORK AND THE FIRST
AMENDMENT

Mr. HUMPHREY. Madam Presi-
dent, last night in remarks before the
Senate I called my colieagues’ atten-
tion to the extraordinary track record
compiled by Robert Bork as a member
of the U.S, Circuit Court of Appeals
for the District of Columbia. It Is
doubtful—and I am having this re-
search done now so I will have more
authoritative information on this
point, but I think it is fair to say—it is
doubtful that any other appellate
judge In the Nation can match the
number of majorlty decisions he or
she has written or joined in with with-
out a single reversal of those decisions
by the Supreme Court.

Judge Bork’s record on this point is
extraordinary. He has written approxi-
mately 100 majority decisions, not one
of which has been overturned by the
Supreme Court. He has jolned in, con-
curred in, more than 400 opinions in
the last 6 years, llkewise which have
not been overturned by the Supreme
Court.

I make the point because it is absurd
to argue that a judge with such an ex-
emplary record serving at the highest
levels of the Federal judiciary, just
below the Supreme Court, is undeserv-
ing of confirmation because of his ju-
diclal philosophy, as his opponents
allege.
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Beyond the matter of Bork’s Impec-
cable record, Impressive record, ex-
traordinary record—probably a unique
record—it ls important to dispel some
of the misleading arguments made by
the partisan groups attacking his posi-
{,lons in various critical areas of the
aw.

I want to focus this evening on the
charges about Robert Bork’s hostility
to the first amendment, which charges
are nothing more than rubbish,

Selzing upon an article Judge Bork
wrote 16 years ago exploring a theo-
retical approach to first amendment
issues, the opponents claim that Bork
has an unacceptably narrow view of
free speech rights. Once again, howev-
er, these criticisms are refuted fully by
the observable facts of Bork’s estab-
lished judicial record. Bork has writ-
ten major opinions in the D.C. Circuit
which reflect exceptional sensitivity to
the first amendment. These opinons
are flatly incompatible to charges that
his judicial philosophy gives short
shrift to civil liberty and free speech
in particular,

Madam President, in Ollman versus
Evans and Novak, Bork wrote a con-
current opinion which extended novel
first amendment protection to journal-
istic opinion. The issue was whether &
newspaper column’s critical character-
izations of a Marxist professor were
privileged opinion entitled to constitu-
tional protection against liable suits.
Judge Bork held that they were, and
stressed that preservation of first
amendment freedom sometimes re-
quires a flexible judicial approach to
contemporary situations.

Bork’s opinion In Ollman was
praised by the New York Tlimes, Hear
that, opponents who suggest that
Bork is unfriendly to free speech.

Bork’s opilnion in Ollman was
praised by the New York Times, and
the Washington Post. Hear that, like-
wise. Both the Washington Post and
the New York Times praised one of
the two principal declsions which Bork
was involved In that bore directly on
free speech.

In fact, in one of the few cases
where they differed while on the U.S.
Court of Appeals, Antonin Scalia
sharply dissented against Bork’s con-
clusions as an unwarranted expansion
of the first amendment theory.

S0 the man we confirmed by unani-
mous vote of 98 to nothing less than a
year ago disagreed with Judge Bork in
the Ollman decision which was about
free speech. Bork was pralised by the
Washington Post and the New York
Times for the correctness of his deci-
sion, Scalia dissented from Bork and
we nonetheless, and rightly so, con-
firmed Scalia by 98 to 0.

Significantly, during Judge Scalia’s
confirmation hearings for the Su-
preme Court, the senior Senator from
Massachusetts pointedly noted that
Scalia had taken a more restrictive
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view of flrst amendment liberties
there than Bork did. Yet, now the
tune has changed, and Judge Bork,
who was the hero of Oliman, Is sud-
denly portrayed as one who is suspect
in the area of free speech. It has
become apparent that these charges
against Bork have little to with the
facts and everything to do with parti-
san political considerations.

In another key first amendment
case, Judge Bork held that the Wash-
ington Metro’s refusal to accept a
poster harshly critical of the Reagan
administration for display in subway
stations was an unconstitutional prior
restraint. The poster in question was a
crude depiction of the President and
other administration officials seated
at a table full of food and appearing to
laugh at underprivileged bystanders.
Even though Metro had rejected the
poster for violating Metro’s guidelines
with respect to deceptive advertise-
ment, Judge Bork stressed that “the
thumb of the court should be on the
speech side of the scales.,” He held
that any prior restraint of political
messages on the basis of alleged decep-
tiveness Is unconstitutionally over-
broad.

So there are the two most important
cases bearing on the first amendment,
bearing on free speech, in which Bork
has participated, and in both cases he
was the hero; and in one case, In
Ollman, he was cited as a hero by the
Washington Post and the New York
Times.

So it is clear from this record as a
judge that he is very strong, indeed,
on maintaining the sanctity and the
strength of first amendment rights.
The case of Olman and the Metro
poster case are the proof for those
who want to look beyvond political
demagoguery and look at his decisions,
look at his performance, look at his
record, which Is spotless as a judge.

I point out again that in over 100 de-
cisions which he authored, he has
heen upheld every time by the Su-
preme Court—every time such deci-
sions have been appealed. He has
never been overruled by the Supreme
Court,

When Judge Bork has rejected ex-
pansive claims in this area, the cor-
rectness of his rulings likewise has
been borne out. A major case in point
was Community for Creative Nonvio-
lence versus Watt. In that case, a ma-
jority of the D.C. Circuit reached the
curious conclusion that sleeping over-
night in YLafayette Park constituted
“protected speech,” and therefore the
Park Service was barred from enfore-
ing its regulations against abuse of the
parks. But Judge Bork joined Judge
Scalia In dissenting. They said that
the majority’s declsion “stretch(es)
the Constitution not onty beyond its
meaning but beyond reason, and
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beyond the capacity of any legal
system to accommodate.”

So, In that case, he was on the other
side of the fence, if you will. He felt
that the mafjority, themselves, were
overbroad In interpreting the first
amendment. So, what happened? Did
the Supreme Court stomp on Judge
Bork’s opinion? Not at all. By a vote of
seven to two, the Court agreed with
Secalia and Bork and reversed the D.C.
Circuit Court ruling that sleeping in
the park was free speech, Interesting-
1y, Judge Powell, whose regulation cre-
ated the vacancy for which Robert
Bork is being considered, sided with
the Bork view, as he almost always
has, in reviewing D.C. Circuit Court
rulings,

So, when Bork was in the majority
on first amendment rights, he was
upheld by the Supreme Court. When
he was in the minority on first amend-
ment rights, he was upheld by the Su-
preme Court. A spotless, flawless, per-
fect record; a 1,000 batting average for
Robert Bork.

Yet, there are some who, without
any substance, without any basis,
claim that he Is weak on first amend-
ment rights. The record proves the
critics wrong, for those who want to
look at the record.

As In other areas of the law, Judge
Bork combines sound constitutional
principles with good common sense to
reach just and correct resolution of
first amendment disputes.

I urge my colleagues to consider
these realities against the distortions,
dishonest distortions, of Judge Bork’s
record being spread by his opponents,
This is a judge with a proven record of
reaching correct legal decisions in over
400 cases. This Is a record second to
none. This iIs a judge whose judicial
record is nearly a perfect match for an
outstanding Supreme Court Justice
whose confirmation we unanimously
approved about a year ago-speaking
of Scalla. “He looks like Scalia,” to use
the phrase of the chairman of the Ju-
diciary Commlittee., He looks like
Scalia. The record proves he looks like
Scalia. The records are almost identi-
cal. We confirmed Scalia by 98 to 0,
less than a year ago.

Mr. President, these are the kinds of
relevant and objective facts we must
focus upon if we are to have a falr and
reasonable confirmation process—falr
and reascnable. Is that too much to
ask? Can we have falrness and respon-
sibility instead of demagoguery? I
think it is not too much to ask,

There sare those who claim that
Bork is an extremist. His record proves
that he is not. He looks like Scalla.
Was Scalia an extremist? Are Senators
prepared to admit that they confirmed
to the Supreme Court, by a vote of 98
to 0, a man who was an extremist—
Scalia?

Thelr records are almost identical on
the D.C. Circuit Court, where they
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both served. Are Senators, llkewlise,
prepared to admit that those of us In
1982, those who were here then—in-
cluding the chairman of the Judiciary
Committee, including the senior Sena-
tor from Massachusetts—those who,
with the chairman of the committee,
have been the leading vocal opponents
of Bork—are we willing to say that in
1982, when confirming Bork, after
careful scrutiny, we confirmed an ex-
tremist by unanimous vote?

Is that what the Senate is asking the
American people to believe? It is pre-
posterous. If Robert Bork was an ex-
tremist, was the ogre his opponents
portray him to be, he would not have
been conflrmed by a unanimous vote §
years ago to the second-most impor-
tant court in this country, and neither
would he have been confirmed as So-
licltor General, a prior post he held,
the third highest post in the Justice
Department,

Mr. President, all the nomlnee
wishes for, I am sure, and all the
President hopes and wishes for is fair-
ness and reasonableness. I think that
if we have those things, it will be clear
that Robert Bork looks a lot like
Scalia. T would hope that the chalr-
man, who sald that, on that basis, he
would vote to confirm, notwithstand-
ing all the pressure of the special in-
terest groups which play a part in the
selection of the Democratic nominee
for President, would vote to conflrm. I
hope that ultimately the chairman
and every Member of this body will
vote to confirm Judge Bork, assuming
that nothing untoward is turned up in
the hearings. There Is always that pos-
sibility, and we should keep an open
mind. As Members can tell, I am in-
clined to support Judge Bork, but 1
have not commitied. As a member of
the Judiciary Committee, I think I
should remain openminded, at least
until after the hearings, and I intend
to do so. One never knows what might
come up. But if there is anything un-
toward, it has never been discovered,
either in his record as a member of the
D.C. Court or in the confirmation
process for that position or in the con-
firmation process for the post of Solic-
itor General.

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER (Mr.
GragHaM), The clerk will call the roll,

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded. .

The PRESIDING OFFICER. With-
out objection, 1t is so ordered.

BICENTENNIAL MINUTE
AUGUST 4, 1789, ESTABLISHMENT OF THE
DEPARTMENT OF WAR

Mr. DOLE. Mr. President, 198 years
ago today, on August 4, 1789, the
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Senate approved legislation to estab-
lish the third of the three original ex-
ecutive branch agencies: the Depart-
ment of War, Under the “Articles of
Confederation,” the seeds of the
future War Department had been
planted and cultivated by Henry
Knox, a distinguished Revolutionary
War commander. In September 1789,
the Senate confirmed Knox as the
first Secretary of War,

With a personal staff of only two
clerks, Knox supervised the Nation’'s
two armories, in Springfield, MA, and
Harper’'s Ferry, VA, while malntaining
a well-regulated militia in support of a
small 560-man Regular Army. The
War Department’s administrative
structure consisted of a quartermas-
ter's section, g fortifications branch, a
paymaster, an inspector general, and
an Indian office. By 1800, as the Fed-
eral Government moved to its new
Capitol in Washington, the task of
governing the military affairs of the
entire Nation had overwhelmed the
original tiny staff, and the number of
department personnel had expanded
to 80.

The young War Department was
plagued by mismanagement, failure,
and incompetence. Following a 1791
Indian victory over Federal forces, a
congressional investigating commitiee
blamed improper organization, and a
lack of troop tralning and discipline,
for the embarrassing defeat. In 1794,
Secretary Knox resigned, distracted by
the burden of his wife’s gambling
debts and undercut by President
Washington, who considered military
affairs as his own personal area of ex-
pertise., During the following century
and & half, the War Department was
headed by such notable national fig-
ures a3 James Monroe, John C. Cal-
houn, Jefferson Davis, and Willlam
Howard Taft. Under the 1947 “Nation-
al Security Act”, the old War Depart-
ment was merged with the Navy De-
partment to create the new Depart-
ment of Defense,

MESSAGES FROM THE
PRESIDENT
Messages from the President of the
United States were communicated to
the Senate by Ms. Emery, one of his
secretaries,

EXECUTIVE MESSAGES
REFERRED

As In executive session, the Presid-
Ing Officer lald before the Senate mes-
sages from the President of the United
States submitting a treaty, which was
referred to the appropriate commit-
tees.

(The treaty received today is printed
at the end of the Senate proceedings.)
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1987, the State has reported 63 cases.
Specialists who work with pediatric
AIDS cases believe the number is at
least twice as high. The difference is
explained by the strict classification
currently required by the CDC. This
classification is being revised and the
full dimensions of this childhood trag-
edy will be more fully disclosed. Sever-
al of these children have been aban-
doned in the hospital, with no place to
go. And additional numbers of babies
born to drug abusing mothers have
been left behind.

I first learned about the plight of
AIDS babies from a dedicated physi-
cian in Newark, Dr. James Oleske. His
commitment to his tlny patients is
heartwarming. Dr. Oleske sees a need
for the services that this bill would
provide and I value his counsel. Even
when relatives or foster parents do
take their children home, they need
encouragement and assistance from
hospital personnel.

Mr. President, hospitals are wonder-
ful, caring places for those who need
their services., But they are no envi-
ronment for a child to be in, especially
if the child does not require the high
level of care provided in hospitals.
This bill is Intended to offer the hope
of a more normal homelife for chil-
dren whose only home has been a hos-
pital.

I urge my colleagues to join in sup-
port of this much-needed legislation.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to
the committee amendment.

The committee amendment was
agreed to.

The ACTING PRESIDENT pro tem-
pore, If there is no further debate, the
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and passed,

Mr. BYRD., Mr, President, I move to
reconsider the vote by which the bill
was passed.

Mr. METZENBAUM, I move to lay
that motion on the table,

The motion to lay on the table was
agreed to.

NOMINATION OF ROBERT BORK
TO BE SUPREME CCURT JUS-
TICE

The ACTING PRESIDENT pro tem-
pore. The Senator from North Caroli-
na.

Mr. SANFORD. Mr. President, on
July 23, the distinguished minority
leader argued on the floor of the
Senate that for the Senate to consider
the views of a nominee on specific po-
Utical and soclal views, as opposed to
his fitness and merit, “would offend
common sense, would be contrary to
the intent of the framers, and would,
in the end, be shortsighted.” On the
same day, my colleague and friend, the
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assistant minority leader, the Senator
from Wyoming, argued that if we do
not like Judge Bork we should just say
s0 “instead of somehow trying to
shroud the political, partisan, and spe-
cial interest opposition In some type of
vapid rationalization or some ponder-
ous historical perspective.” While I
have the utmost respect for both gen-
tlemen, their arguments miss the
point, Surely, they jest!

I am not prepared today to make a
decision on how I will vote on confir-
mation of Judge Bork, but I think too
much of this institution, the U.S.
Senate, to triviallze the Senate’s role
in the formulation of our Supreme
Court. Of course the framers of the
Constitution intended to involve many
minds, to spread the privilege and re-
sponsibility of voting on nominations
to our Supreme Court. I take this duty
very serlously. How can we look at our
history, how can we study our Consti-
tution, and take any other view? In my
opinion, the gravest responsibility of a
Senator, with the exception of voting
on a declaration of war, 15 selecting
Justices of the Supreme Court,

For that reason, I have studied care-
fully what the role of the Senate was
intended to be, and historically has
been, in the selection of Supreme
Court Justices. It is clear that the
Senate should properly consider the
political views and ideological leanings
of the nominees, and it has done so In
the past, Since the Constitution was
ratified 200 years ago, the Senate has
often refused to confirm Presidential
nominees to the Supreme Court, many
on purely ideological grounds.

I am a middle grounder myself, feel-
ing that judges should not be hung up
on leanings too far in any ideological
direction. They should be falrminded
in seeking justice in the case at hand,
leaving it to others to promote ideolo-
gies. I join those who argue that it is
entirely proper, indeed incumbent
upon, the Senate to examine carefully
all aspects of a nominee’s background
and qualifications, including his or her
political views and judicial and phllo-
sophical inclinations.

I will not, as the minority leader has
suggested, consider political and social
views of the current nominee to the
exclusion of his “fitness and qualifica-
tions,” I do not intend to apply a
litmus test to his views on specific
issues. However, I do consider his ide-
ology to be essential elements of his
qualifications for this lifetime appoint-
ment, and the President has been
fairly explicit in saying ideology was a
factor with him.

As Walter Dellinger, professor of law
at Duke University, said in 1985;

I do not mean to suggest that a Senator
should attempt to impose hls or her own
view on the Court. In deciding whether to
consent to & Supreme Court nominee’s ap-
peintment, a Senator ought to probe for evi-
dence of Intelligence, integrity, and open-
mindedness—a willingness to be persuaded
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by cogent argument, Whether a Senator
will also take philosophy iInto account
should depend to a large degree upon
whether the President has done g0 In
making the nomination . . . When a Presi-
dent attempts to direct the Court's future
course by submitiing 8 nominee known to
be committed to a particular philosophy, it
should be a completely sufficient basis for a
Senator’s negative vote that the nominee’s
philosophy Is one that the Senator believes
would be bad for the Country.

Nor do I consider the study and dis-
cussion of constitutional law and his-
tory to be “some type of vapid ration-
alization or some ponderous historical
perspective,” I am not hiding behind
the Constitution, as suggested by the
Republican leadership. Rather, I am
proclaiming constitutional law and
history as essential to the responsible
exercise of our duty as U.S, Senators.

I will not be one to seek “balance”
on the Supreme Court. I believe we
should not veer too far in either direc-
tion. The very fact that Supreme
Court Justices have not been mamed
by one person has been our greatest
safeguard against having extremists
on the Court. Over the years, the
Senate has exercised a moderating in-
fluence. We have not veered so0 much
from one extreme to another for the
very reason that more than one person
is directly involved in placing individ-
uals on the Supreme Court. That is
another example of the wisdom of
those who framed the Constitution.

In 1959, a young Arizona lawyer,
outraged with the Warren court’s deci-
sion enforcing the “equal protection of
the laws” for racial minorities, de-
manded that the Senate do a better
job of determining the judicial philos-
ophy of Supreme Court nominees.
“The only way for the Senate to learn
of these sympathies,” William Rehn-
quist wrote, “was to make proper in-
quiries during the confirmation proc-

We will, Mr. Chief Justice. and I
don’t want anyone who leans too
much into the wind or too much
agalnst the wind of falrness and jus-
tice. Falrness and justice are the pur-
pose of the courts.

Thank you, Mr. President. I yield,

The ACTING PRESIDENT pro tem-
pore. The Senator from Delaware.

Mr. BIDEN. Mr. President, I compli-
ment my colleague from North Caroli-
na on his fine statement. I have a rela-
tively long statement which, in the in-
terests of time and conforming with
the morning business requirements, I
will at some point ask unanimous con-
sent to Insert. But I would like to just
highlight a few parts of it,

Today I would like to speak frankly
about what is really going on here.

I, and my Democratic colleagues on
the Judiciary Committee, have been
charged with being unfair. We have
been accused of playing politics with
the Bork nomination.
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‘This nomination has been portrayed
as just one other reasonable Supreme
Court nomination. We are told that we
should not consider the political phi-
losophy of the nominee, We were told
that to do so is another example of
playing politics with confirmation.

There is a great deal at stake with
this nomination. To attempt to sug-
gest that this is not one of the most
controversial nominees who has been
sent up in decades would quite frankly
be somewhat disingenuous. I might
add parenthetically that I find it inter-
esting that no one questions how
anyone could gutomatically support
the nominee.

The press does not write that some
Senators have been unfair because
they have concluded at the front end
that they know they are going to sup-
port the nominee. Yet, if someone sug-
gests that they are going to oppose the
nominee, it must be that it has some-
thing to do with politics.

I am at & loss to understand that.
How 1s the fact that a colieague of
mine announces he is for the nominee
any different, any more or less prema-
ture than the colleagues who say they
are opposed to the nominee?

Some of us know a great deal about
the nominee. I think he is a fine man,
But I have read almost everything he
has written since 1962. I thought they
were going to send him up back when
they sent up Justice O‘Connor. So 1
got prepared. I read a lot. I thought
they were going to send him up when
they sent up Justice Scalia. I read a lot
more.

For me to suggest now that I do not
know what he stands for and what he
writes and what he does not write, it
seems to me would be a little bit silly.

I think it is a little bit silly for some-
one to say I know I am for the nomi-
nee, therefore I have taken my stand,
but it is unfair for you to say you are
against the nominee. I think it 1is,
somewhat disingenuous. I would hope
the press would note that.

The fact of the matter is that those
of us who will oppose, or who are skep-
tical about the nomination, did not
create this controversy. The President
created the controversy. He made the
nomination even after he was advised
that it would be a very controversial
nomination.

I ask unanimous consent to have
printed in the REcorp, not take the
time now, the circumstance in which
this came about.

There being objection, the material
was ordered to be printed in the
RECORD, as follows;

ADVICE AND CONSENT ON THE SUPREME COURT

NOMINATION: A CHRONOLOGY OF EVENTS

June 26—Justice Lewis Powell resigns.

June 26—Senator Biden issues statement
on Powell resignation:

Pointing to important role that will be
played by Powell’s successor;

Stating, “The scales of justice should not
be tipped by ideological biases™;
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Calling on the President to nominate
someone “with an open mind—someone, in
short, In the mold of Justice Powell”; and

Pledging to “examine with special care
any nominee who is predisposed to undoe
long-established protections that have
become part of the soclal fabric that binds
us as a nation.”

June 27—Senator Biden calis Chief of
Staff Baker indicating that Senators Biden
and Byrd would like to consult with Admin-
Istration officials to offer “advice” in the se-
lection of the nominee,

June 30—Senator Biden and Senator Byrd
meet with Attorney Ceneral Meese and
Chief of Staff Baker:

Senator Biden advises Meese and Baker
that the Administration should nominate an
individual on whom the Senate could act
swiftly;

Senator Biden reiterates call for Adminis-
tration to nominate someone In the mold of
Justice Powell—“a c¢onservative with an
open mind”; and

Alter outlining criteria he would advise be
applied to the list of candidates in the selec-
tion of the nominee, Senator Biden advises
Meese and Baker that some candidates do
meet criterla in his judgment but that he
doubts whether Judge Bork does,

July 1—President announces nomination
of Robert Bork:

Nomination comes within 24 hours of
meeting during which 15 candidates were
discussed and Senators Biden and Byrd ex-
pressed reservations about the selection of
Judge Bork.

July 1—Senator Biden holds press confer-
ence In Houston and issues statement on
the selection of Judge Bork:

Senator Biden reiterates the Importance
of the nomination, calling it “one of the
most iImportant nominations to the United
States Supreme Court Ih decades”;

Senator Biden commits himself as Chalr-
man of the Judiciary Committee to doing
everything possible to ensure that Judge
Bork receives full and fair confirmation
hearings;

Senator Biden reiterates criterla he sug-
gested to Meese and Baker—someone who
could be acted upon quickly by the Senate
and someone with an open mind;

Senator PBiden again expresses doubts
about Judge Bork meeting those criteria,
saying that he has “grave doubis” about the
nomination and that he expects it to cause
“a difficult and potentially contentious
strugele in the Senate,”

Mr. BIDEN. When the administra-
tion submitted a list of 15 names, that
said here are the ones among whom
we are going to choose. This is not an
exhaustive list but all these people
qualify. What do you think?

We went down the list and sald that
at least half of the names would go
through here quickly, but that a
couple would have real problems.

Who would have problems?

Mr. Bork would have real problems
because his views are so well known
and so controversial.

The administration took that advice.

Less than 20 hours later, they an-

nounced the nomination of Judge
Bork. So I wonder how serious they
were asking our advice in the first
place.

It was clear from the start that this
would be an enormously important
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nomination. Before any Senator,
before any Congressperson, before
anybody made any statement about
whether they were for or against Mr.
Bork or who should or should not be
sent up, the leading newspapers In
America knew what was at stake, Let
me just read some of the headlines.

“Powell Leaves High Court—Presi-
dent Gains Chance To Shape the
Future of the Court.” New York
Times, July 27, 1987.

“White House Search for a Justice;
New Balance on Court Is Sought,”
New York Times headline, July 27.

“Justice Powell Quits, Opens Way
for Conservative Court,” Los Angeles
Times headline, July 28.

“Reagan Gets His Chance To Tilt
the High Court,” New York Times
headline, July 28.

“Pleking a Supreme Court Justlce
To Perpetuate the Reagan Legacy,”
Los Angeles Times headline, July 28,

Folks, let us not kid each other here.
What game is the press playing? What
game are we playing? The fact is that
everybody knows what 1s at stake
here: the future of the Court, and, in
turn, the direction of America.

The Court Is one of the coequal
branches of Government. It has as
much power as a Sensate, as a House,
as a President.

So, what is this game that the press
is playing, the game that the editorial
writers are playing, the game that
Senators are playing? Everybody, in-
cluding the press, acknowledged the
stakes immediately. The stakes are
nothing less than the future direction
of the Court,

I tried to discourage this nomination
when asked my advice. I let the admin-
Istration know. The administration
has & right to reject my advice. They
have a right not to listen to my point
of view. I understand that.

But the question that faces us now
is: How should the Senate respond? 1
think it is unquestionably clear that
the Senate has a right, a role, and an
obligation to consider what is at stake,

I fully understand that many Sena-
tors have had neither the opportunity
nor the obligation, as I have had, to
spend hours and hours so far reading
everything that Judge Bork has writ-
ten. I fully understand. I think it is
very wise or prudent for a man or
woman in this body who does not
know the record not to take a prelimi-
nary position. I acknowledge that it is
possible that Judge Bork could come
forward and say, “All of what you
thought I meant and what I wrote I
did not mean” and thereby change my
mind.

To the extent that he has been mis-
represented in any way, I keep an
open mind.

I would like, finally, to discuss the
timing of the hearings. I think we
have this settled now, On the timing
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of the hearings, I immediately began
by consulting with the minority. The
first person I called was STRoM THUR-
MOND.

To conclude, in the interest of time
and within the required time, we will
begin hearings on September 15. We
will g0 consistently until we can con-
c¢lude the hearing and have a vote In
the committee. Our target date is Oc-
tober 4 so that it can be sent to the
floor—If, in fact, it is the will of the
committee—shortly thereafter. There
is no deslre, and there has never been
any desire, and there never will be,
any desire, to delay on this nomina-
tion. The only debate that has ever
taken place, Is whether my Republican
friends were right in wanting to start
on August 31 or whether I am right in
starting on September 15. That 1is
what 1s at issue here, People are
making a mountain out of a molehill,

In the meantime, we have an FBI
Director that we are supposed to con-
firm. I will hold hearings on the FBI
Director on Wednesday and Thursday
when we return, I believe it iz the 8th
and 8th or 8th and 10th, Wednesday
and Thursday, upon our return. We
will move directly to Judge Bork and
he will have a full, fair, and thorough
hearing. Then the Senate will work its
will.

Mr. President, I have a lengthy
statement on advise and consent to re-
spond to statements made by my col-
leagues taking a different view.

ADVICE AND CONSENT: RESPONSE TO SENATORS
DoLE, HATCH, HUMPHREY, ARD SIMPSON

In an address to the Senate on July 23, I
attempted to offer a historical answer to a
recurring question: Should Senators consid-
er the constitutionsal and political views of
Supreme Court nominees in deciding how to
cast their votes?

The response to my speech has been pro-
vocative, After I finished speaking, Senators
DoLE, HUMPHREY, SIMPSON, and HATCH rose
to challenge my conclusion that “history,
precedent, and common sense” say it s in-
cumbent upon the Senate to consider all as-
pects of a nominee’s qualifications—inelud-
ing his political and constitutional views.
The next day, on July 23, the New York
Times published a poll suggesting that
“Americans say that the Senate should
attach a great deal of importance to a Su-
preme Court nominee’s position on constitu-
tional issues in welghing conflrmation.” On
July 30, Senator HATCH rose with a detalled
and Interesting contribution to the histori-
cal debate,

My argument was gimple. I argued that
the Founders Intended the Senate to serve
as a check on the President to preserve the
independence of the judiciary and to pre-
vent the President from politiclzing the ap-
pointments process. I argued that, In case
after case, the Senate has scrutinized the
Jjudicial philosophy, as well as the profes-
sioal competence, of nominess. And In sever-
al important cases, it has rejected profes-
sionally quallfied norlnees because of their
political and constitutional views,

I wag pleased to see that while Senators
DoLE, HUMFPHREY, S1MPSON and HATCH took
Issue with nuances of my interpretation—i.e.
speclfic Intentions of specific founders, or
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the speclfic circumstances in which it is
proper for the Senate to check the Presi-
dent—none questioned the Senate's right to
consider judiclal philosophy, nor the fact
that it has often done 30 in the past.

I was also pleased to see that on substan-
tive points, Senators DoLE and HATcH and I
are in complete agreement. Senator DoLE
concluded that the Bork nomination Is “The
most important nomination in my view that
Ronald Reagan has made since he became
President, If you look at what impact it
could have after he leaves the Presidency in
January 1989."

Senator DoLE Is correct on that score. I
argued simply that, in view of constitutional
history and Sehate precedent, it would be
patently irresponsible of Senators not to
consider that Impact in casting their votes.

Today, I am happy to respond to specific
points raised by Senators DoLE, HUMPHREY,
Si1MPsON, and HaTcH:

1. Senator DoLE sald: “Consideration of a
nominee’s views on specific political and
social Issues, as opposed to his fithess and
merit ... would offend common sense,
would be contrary to the intent of the
Framers and would in the end be horribly
shortsighted.”

It Is hard to see how considering a Su-
preme Court nominee’s opinions about
major constitutional issues “would offend
common sense.” Common senge suggests
that it would be difficult for the Senate to
judge a nominee’s “fithess” to uphold the
Constitution without taking & close look at
his approach to constitutional questions,

It 18 no surprise that the majority of
Americans agree. A New York Times/CBS
News Poll asked the following question:
“When Senators decide how to vote on con-
firming a President’s nominees for the Su-
preme Court, after satisfying themselves
about the nominee’s legal experience and
background, how much importance should a
Senator attach to the nominee’s positions
on major constitutional issues?”

65% of Democrats, and 63% of Republi-
cans, said the Senate should pay “a lot” of
attention to a nominee’s positions on consti-
tutional issues. 25% said “a little,” and only
6% sald none at all.

2, What of Senator DoLE’s second point
about the intent of the Framers?

He said: “Had the Framers Intended that
the Senate should consider views on Politi-
cal or social issues as a criterion for confir-
mation, the Constitutional Convention
would have adopted a proposal that would
have exclusively lodged the appointment
power in either the Senate or the entire
Congress.”

It was precisely because they were con-
cemed about a nominee’s political and social
views that they rejected proposals to glve
the appointment power exclusively to the
Senate, Congress, or to the President. The
proponents of executive power and the pro-
ponents of Senatorial power shared one
basic concern: protecting the absolute inde-
pendence of the Judiclary. In adopting the
advice and consent compromise, even those
who favored a strong executive were confl-
dent that the Senate would provide an im-
portant check on presidentlal power. Even
Hamilton—whose defense of executive
power was 80 extreme that many called him
a secret “monarchist”—even Hamlilton
agreed. He responded to the argument that
the Senate’s power to refuse confirmation
would give it an Improper influence over the
President: “If by Influencing the President,
he meant restraining him, this Is precisely
what must have been intended. And it has
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been shown that the restraint would be sal-
utary.”

3. Senator Dole offers a different reading
of Hamilton. He states: “In Federalist 76,
the Senate’s role in the confirmation proe-
ess was limited to weighing the qualifica-
tions, rather than the politics, of each can-
didate.” To support his view, he quotes
Hamllton's statement that requiring the co-
operation of the Senate would be “an excel-
lent check upon a gpirit of favoritism in the
President, and would tend greatly to pre-
venting the appolntment of unfit characters
from state prejudice, from famlly connec-
tion, from personal attachment, or from a
view to popularity.”

But the quotation only reinforces my
point, Hamilton relied on the Senate to
keep the President from playlng politics
with the nominations process. In discourag-
ing the President “from betraying a spirit of
favoritism, or an unbecoming pursuit of
popularity,” the Senate would have to
ensure that the nominee was not belhg ap-
pointed on the basis of his politics rather
than his qualifications. In addition to choos-
ing incompetent cronies, the President
might also attempt to pander to the elector-
ate by appointing qualified nominees whose
political views—not to mention judicial phi-
losophy—were well known in advance and
“popular” with particular factions or Inter-
est groups. Thus, the Senate would have to
consider those views thoroughly to guaran-
tee the nominee’'s Independence from the
President.

And thus, Federalist 78 concludes by ex-
pressing “sufficient grounds of confidence
in the probity of the Senate, to rest satisfied
not only that it will be impracticable to the
Executive to corrupt or seduce a majority of
its members; but that the necessity of its co-
operation In the business of appointments
will be a considerable and salutary restralnt
upon the conduct of the magistrate.”

Just a personal note here—it struck me
how Senators Dole and Haich and 1 could
draw such different interpretations about
the intent of the Framers from the same
historical evidence. It just confirms my
basic point: that the scholarship of original
intent Is & notoriously inexact science. The
Founders spoke with many different voices.
They rarely tell us what they had In mind
and, even when they do, reasonable people
can not agree what they meant, as the
present debate shows. That Is why the
Framers themselves did not intend future
generationhs to be bound by their specific in-
tentions, only by their general principles,
That Is why, at the Congress of 1796, Madi-
son said:

“He did not believe a single Instance could
be cited in which the sense of the Conven-
tion had been required or admitted as mate-
rial in any eonstitutional question. . , . But,
after all, whatever veneration might be en-
tertained for the body of men who formed
our Constitution, the sense of that body
could never be regarded as the oracular
gulde In expounding the Constitution. As
the instrument came from them it was
nothing more than the draft of a plan,
nothing but a dead letter, until life and va-
lidity were breathed into it by the voice of
the people, speaking through the several
state conventions,

But even those who are wedded to specific
intentions will find it difficult to support
Senator Dole’s view that consideration of a
nominee’s constitutional views would offend
the Intent of the Framers. Who, after all,
would know better what standard the Fram-
ers intended the Senate to apply than the
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generation of the generation of the Framers
themselves? It can hardly be argued that
those who rejected John Rutledge because
of his opposition to the Jay Treaty In 1795
were unaware of the intent of the Framers.
It can hardly be argued that Rutledge was
unqualified to sit on the Court—he was a
Framer himself,. Thus it Is clear that, in the
generation of the Framers, it was entirely
legitimate to reject a nominee on the basis
of politics alone. I argued for a more circum-
spect approach to advice and consent—fo-
cusing on constitutional, rather than politi-
cal, views, and only when the President at-
tempts to remake the Court in his own
image,

4. Senator HUMPHREY says: ““Today, some
Senators would have us believe that 100
Senators in 1082 were grossly derelict in our
duty when we confirmed Robert Bork
unanimously to the D.C. Clrcuit Court of
Appeals, Either the Senate acted as a fool in
1982 or some Senators are acting as fools in
1987, . . . They leave us incredulous. They
leave us aghast. Either they were extraordil-
narily careless in the discharge of their re-
sponsibility five years ago, or there Is a
great deal of hypocrisy about today. It Is
grossly unfair. It is grossly and shamefully
unethical.”

But Senator HoMPHREY i5 missing the
point, All three of the Supreme Court nomi-
nees who were rejected by the Senate in the
Twentieth Century had earlier won Senate
confirmation as Circuit Court Judgres. (A
fourth, Abe Fortas, whose nomination as
Chief Justice was withdrawn after a filibus-
ter, had earlier been confirmed as an Associ-
ate Justice.) The history speaks for itself:
the Senate has always held Supreme Court
nominees to entirely different standards
than Appeals Court nominees. And with
good reason,

As the only court of no appeal, the Su-
preme Court establishes the constitutional
precedents that the lower courts are bound
to respect. As a result, qualifications that
might be acceptable in a lower court nomi-
nee are not sufficient to guarantee S8upreme
Court appointment.

As an Appeals Court Judge, Robert Bork
s constitutionally bound to respect and to
apply S8upreme Court precedents. To ignore
them would be to defy his constitutional re-
eponsibility. For example, in a footnote to
Dronenburg v. Zech, Judge Bork wrote: “It
may be only candid to say at this point that
the author of this opinion, when In academ-
ic life, expressed the view that no court
should create new constitutional rights. . . .
The Supreme Court has decided that it may
create new constitutional rights and, as
Judges of constitutionally inferior courts, we
are bound absolutely by the decision.”

On the Supreme Court, however, the
nominee would no longer be so bound by
past precedent. On the contrary, he would
be more free to overturn many of the prece-
dents that had restrained him on the lower
court. And his writings indicate that he
would do so. He wrote in 1971: “Courts must
accept any value choice the legisiature
makes uniess it clearly runs contrary to a
c¢hoice made In framing the Constitution, It
follows, of course, that broad areas of con-
stitutional law ought to be reformulated.”

5. Senator SimpsoN says: “Nothing I find
in the historical practice ... requires or
even suggests anything about balance be-
tween liberals and conservatives when a new
nominee Is presented for a vacancy.”

Of course, the historical record is filied
with references to the balance of the Court.
I quoted many of them In my speech.
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During the debate over Clement Hayns-
worth, Senator Muskie of Malne spoke mov-
ingly of the Senate’s duty to consider the
impact of & nominee’s views on the balance
of the Court. He said: ““it is the prerogative
of the President, of course, to try to shift
the direction and thrust of the Court’s opin-
oins in this field by his appointments to the
Court. It is my prerogative and my responsi-
bility to disagree with him when I believe,
a8 I do, that such a change would not be in
our country’s best interests.”

During the debate over Associate Justice
Marshall in 1967, Senator THURMOND also
expressed concern over balance: “This
means that it will require the appointment
of two additional conservative justices In
order to change the tenor of future Su-
preme Court declsions.”

The Parker nomination in 1930 was reject-
ed specifically because progressive Republi-
can Senators disagreed with the extremely
conservative direction of the Taft Court and
felt that Parker’s appointment would shift
the Court even further to the right.

6. But BSenator SimpsoN and Senator
HarcH appear to misunderstand my con-
cerns about balance, Senator HaTcH says,
“The capstone of Senator BIDEN'S theory is
that the balance of the Court must be pro-
tected, that if a single nomination might
upset that delicate balance, it must be re-
Jected. This notion derived from a promi-
nent theme in Professor Tribe's book God
Save This Honorable Court, deserves an ex-
amination,”

In fact, my concerns about balance are en-
tirely different than Professor Tribe's. I was
not arguing that a particular balance should
be maintained. I was merely discussing the
circumstances in which the Senate should
consider judicial philosophy. Under normal
circumstances, I sald, the Senate would
prefer not to check the President. But when
the balance of the Court is in question, and
a single nomination has the power to shift
the direction of the Court in favor of the
President’s political agenda, then the
Senate has a responsibility to pay close at-
tention to judicial philosophy.

Senator HATcH also says: “If past Presl-
dents had striven to preserve the Court's
ideological balance, the vile separate but
equal doctrine of Plessy v. Ferguson would
still be the law of the land.”

Agaln, my point was very different, Histo-
ry suggests not that Senators should strive
to preserve the status quo, but that, in a di-
vided thme, each Senator has a responsibil-
ity to consider the effect of a nomination on
the balance of the Court. Each Senator will
then have to make an individual decision
about whether or not that influence is in
the best interest of the country.

Incidentally, if past Supreme Courts had
striven to adhere rigidly to the original
intent of the Founders, then Plessy v. Fer-
guson would still be the law of the land.

7. Senator HaTcH appears to have misun-
derstood my conclusion that “The Framers
intented the Senate to take the broadest
view of their constitutional responsibility.”

He seems to suggest that in endorsing a
“broad role” for the Senate, T was calling
for the Senate to have exclusive control
over nominations as well as appointments.
That would require & new Constitutional
Convention and a reenactment of the Vir-
ginla Plan—which would be carrying “origi-
nal intent” a little too far. Senator HATCH
VA

“In the first place, the ‘broadest role’ for
both the President and the Senate was re-
Jected by the Convention. The Convention
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arrived at a compromise that Madison, the
Framer of the compromise, designed to
achieve the resulis just discussed. This is
hardly the ‘hroadest role' for the Senate.
Furthermore, the Senate was given no
nominating authority whatsoever.”

Obviously, 1 was not arguing that it
should be.

I noted simply that every time the Con-
vention was faced with a choice between ap-
pointment by the President and appoint-
ment by the Senate, they chose the Senate.
Having repeatedly rejected exclusive ap-
pointment by the President, as “leaning too
much toward monarchy,” it Is inconceivable
that, In adopting the advice and consent
compromise, they intended the Senate to be
8 rubber stamp. In “glving the Senate,” in
the words of Governeur Morrls, “The power
to appoint judges nominated to them by the
President,” the Framers were confident that
the independence of the Judiclary would be
protected.

In regard to the interesting historical de-
talils introduced by Senator HATCH, he Is cor-
rect In noting that the Convention’s initial
vote (on June 5, 1787) did reject vesting the
sole appointment power In the Congress as 8
whole. And he alzo notes correctly that
Madison had not yet made up his mind
about where the appointment power should
be vested. But Madison’s basi¢ inclination—
expressed both on June 5 and on June 13—
was for the Senate alone to make appoint-
ments. The Convention voted repeatedly to
adopt this view, and its vote stood until vir-
tually the end of the Convention, on Sep-
tember 7. Whatever one’s opinion of the
Convention’s final choice—and I happen to
think it was a wise choice—the Framer’s ad-
herence to Senate appointment for so long,
and against several attempts to give {t solely
to the Executive, can only be read as sug-
gesting a very considerable degree of confi-
dence in the Senate’s capacity to take a far-
reaching role in the appointment of judges.
That 1s what I meant in saying that the
Framers took the “broadest view” of the
Senate’s role in the appointment process.

Some of Senator HATCH’s other assertions
{llustrate the danger of taking historical
statements out of context to serve modern
purposes. Specifically, Senator HAICH
quotes both Mr, Madison and Mr. Ghorum
as expressing fears of “cabal,” “intrigue,”
and “partiality” In legislative appointments
to the Judiclary. From this he concludes
that Senate examination of anything other
than the competence and character of the
nominee would, in the minds of the Fram-
ers, railse the spectre of “political intrigue
and parilality.”

But Sensator Harcu fails to note that
these fears were ralsed in the context of
giving the Leglsinture or Senate sole power
of appointment—“The election of the
Judges by the Legislature” (Madison, 1 Far-
rand 120). Of course, Madison and Ghorum
were correct that such elections would be
particularly susceptible to vote-trading, fa-
voritlsm and “jobbing.”

Senator HatcH also falis to note that the
Framers had even stronger fears about
giving the Executive sole power of appoint-
ment. Flush with the memories of royal fa-
vorites around the Court of George, the
Framers resclved to avoid at all costs gov-
ermment by intrigue. That 13 why Hamilton
felt compelled to allay those fears In Feder-
allst 76. That Is why John Rutledge ex-
pressed the fear that “the people wili think
we are leaning too much toward monarchy.”
And that s why the Convention never once
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voted to give the appointment power solely
to the Executive,

But it is obvious that when the Executive
nominates, and the Senate approves, the
dangers are entirely different. Votes can not
be ‘““jobbed” among different candldates;
“cabals” and “factions” can not be formed
for local favorites. Instead, as Madison sald
In endorsing the advice and consent formu-
Iation, the Senate’s participation would pro-
vide “security * * * against any incautious
or corrupt homination by the Executive.” (2
Farrand 43a)

80 the Framers’ {inal advice and consent
formulation exemplifies the Framers’
wisdomn in constructing effective checks and
balances—dividing power to prevent iis
abuse, They refused to give the appoint-
ment power to the legislature alone. They
refused to glve it to the President alone.
Through most of the Convention, they gave
it to the Senate alone. At the end of the
Convention, they thought better of exclu-
sive appointments and divided the power be-
tween the President and the Senate. It is ut-
terly inconsistent with the broad design of
the Constltutlon to assert that they “in-
tended” perfunctory checks on the power
that they were determined to check at all
costs.

8. In turning finally to Senator Hatch's in-
quiry into the precedents for Senate confir-
mation or rejection of Supreme Court Nom}-
nees, I was struck at the outset by a curlous
point. “Most damaging” to my case, he
claimsg, “is the fact that only five of the 26
nominees who fafled to win confirmation
have been turned down since 1893, But if his
standard for judgment in the first place Is
the Framers' intent, surely he should focus
on the record of the first decades after rati-
fication. Who would know better what
standard they wanted the Senate to apply
than the generation of pollticians that
wrote and ratified the Constitution itself?
The Rutledge precedent set the stage for a
century of intensely political battles. I
warned of the costs of those battles and
argued that the Senate should take a more
circumspect view, looking to constitutional
philosophy rather than immediate political
isues.

Much of Senator Harcu’s treatment of
the Senate precedents displays a tendency
to pick and choose among historical evi-
dence. He takes most of his examples from
Harry Abraham’s Justices and Presidents,
which he quotes repeatedly and approving-
ly. But he fails to note that Mr. Abraham
lists seven historical and constitutional
bages for Senate rejection, six of which are
clearly rooted in politics or philosophy.
Abraham says:

“Just why were the twenty-seven rejected
either outright or simply were not acted on
by the Senate? Among the more prominent
reasons have been: (1) Opposition to the
nominating President, not necessarily the
nominee; (2) The nominee’s Involvement iu
visible or contentious issues of public policy,
or, simply, opposition to the nominee’s per-
ceived political or sociopolitical philosophy
(1.e, “politics™); (3) Opposition to the record
of the incumbent Court which, rightly or
wrongly, the nominee had presumably sup-
ported; (4) Senatorlal courtesy (closely
linked to the consultative nominatiug proc-
ess); (5) A nominee’s percelved “political un-
reliability” on the part of the part in power,;
(8) The evident lack of qualification or lim-
{ted ability of the nominee; and (7) Concert-
ed, sustained opposition by Interest or pres-
sure groups. Usually several of these rea-
sons—not one alone—figures in the rejection
of a nominee. [Abraham, p. 39]
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In short, Abrsham is hardly the best
source for Senator HarcH's claim that
Senate review of nominees has been strictly
limited to nominal qualifications.

In his long discussion of the specific rea-
sons for rejection, Senator Haich treads on
dangerous ground. “Lame duck” nomina-
tions and “partisan attempts to thwart an
unpopular President” are clearly dangerous
for the Court and for the country, and I
would not recommend either of them today.
But they confirm rather than question the
precedents for expansive S8enate purview. Of
course, not all of the “lame duck” nomina-
tions have been strictly partisan. Jeremiah
Black’s defeat In early 1861 weas related to
Lincoin's imminent inauguration, but there
would have been little reason for Republi-
cans to oppose him had they agreed with
his views of the impending struggle. In-
stead, an equally decisive factor in Black's
repudiation was his refusal to sanction the
use of force to maintain the Union—an issue
of constitutional phllosophy par excelience.
(Kurland, at 208)

Conceding, finally, that the Senate has,
after all, opposed qualified nominees on the
basis of their constitutional views, Senator
Hatch tries to make the case that they have
been wrong to do so. Historical speculation
based on 20-20 hindsight is about as scien-
tific as speculations based on original Intent.
But I'm happy to give it a shot. Senator
HarcH claims that Judge Parker—the last
nominee rejected exclusively for his consti-
tutional views, would have made a better
Justic than Owen Roberts, whose “switch in
time” defused the Court Packing Plan.
Others have also wondered, “what if?”” Who
knows? Certainly, his record on the 4th Cir-
cuit after his Supreme Court nomination
vindicated some of the fears of the progres-
sive Republicans who felt he and the Taft
Court were too conservative, It was Parkers’
ruling on the Court of Appeals in the water-
shed case of Near v. Minnesota in 1931 that
the Supreme Court reversed by only a 5-4
vote. In other words, Parker’s elevation to
the Supreme Court would have made prior
restraints on press freedom the law of the
land.

Similarly, his declsion in Briggs v. Elliotl
was also overturned by the High Court in
Brown v, Board of Education. Perhaps Sen-
ator Hatch would defend Judge Parker’'s de-
¢ision in Briggs as only following the prece-
dent of Plessy v, Ferguson that Brown over-
tumed. Nonetheless, Parker’'s stern observa-
tion In Briggs that official segregation was
‘“grounded In reason and experience”
smacks more of enthusiasm than simple re-
spect for precedent.

Senator HaTcH aiso regards as & ‘“‘mistake”
the opposition to Roger Taney—the man
who carried out the Executive order that
two Treasury Secretarles would rather
resign than execute; the man who on the
Supreme Court declared that blacks had
“no rights which the white man was bound
to respect.” The Whigs who controlied the
Benate In 1835 did not simply wish to retali-
ate agalnst Jackson and Taney for the with-
drawal of federal deposits from the Bank of
the Unlted States. They felt that Taney's
compliance with Jackson's lllegal order, In
contrast to the principled refusals of his two
predecessors, rendered him, in the words of
a New York newspaper, a “supple, cringing
tool of power.,” While Taney’s Initial per-
formance as Chief Justice was creditable,
his ultimate legacy to the nation realized
the worst Whig fears. The Dred Scott deci-
sion, which Taney wrote for a divided court,
was, in the words of Chief Justice Hughes,
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the greatest “self Inflicted wound” In the
history of the Court. In refusing to rule
slavery unconstitutional, Taney helped to
precipitate the greatest constitutional crisis
in our history—the Civil War.

But these are historical quibbles. On the
substantive point, Senator HarcH and I
agree. Senator HATCR'S speech was entitled,
“The Dangers of Politicizing Supreme Court
SBelections.” He concluded, “ideological in-
volvement In the selection of judges is a
two-edged sword.” And he noted that “No-
where [in the Constitutional Convention]
do we find hints of the need for political
purity as a qualification for the non-politi-
cal task of judging.”

Senator HaTcH Is correct. But it is the
President, not the Senate who has intro-
duced politics and ideology Into the selec-
tion process. That is why Professor Walter
Dellinger sald, in 1985:

“Whether a Senator will also take philoso-
phy into account should depend to a large
degree upon whether the President has
done so0 In making the nomination. ...
When a Presldent attempts to direct the
Court’s future course by submitting a nom|-
nee known to be committed to a particular
philosophy, it should be a completely suffi.
cient basls for a Senator’s negative vote that
the nominee’s philosophy is one that the
frenat,or believes would be bad for the coun-

y.”

Mr. President, I will conclude by sug-
gesting that I think this thing is final-
ly settled. I have spoken at length
with the ranking member, Senator
THUORMOND, and to some degree with
the minority leader, Senator DoLE.
The hearings will begin and they will
conclude and we will have plenty of
time In the Senate to determine
whether or not Judge Bork should
become Justice Bork or remain Judge
Bork.

Mr. HUMPHREY. Will the Senator
yield?

Mr. BIDEN, I ask unanimous con-
sent that I may have an additional 2
minutes to respond.

The ACTING PRESIDENT pro tem-
pore. Without objection, it Is so or-
dered,

Mr. BIDEN. 1 yield to my colleague
from New Hampshire.

Mr, HUMPHREY, Mr. President, Is
the Senator suggesting that there was
an agreement with the ranking
member of the Judiciary Commitiee,
Senator THURMOND, for reporting out
this nomination by a date certain?

Mr. BIDEN. I am stating that the
Senator and 1 In open hearings today
in the committee agreed that the
target date for reporting this out
would be October 1. The Senator and 1
and other members of the Judiclary
Committee agree—this was probably
prior to your coming to the committee,
Senator, but you will find out—that
word means a lot in that committee. 1
have given my word, We will report by
that date and we will vote by that
date, assuming that all witnesses that
both sides could agree to will be heard
by that time and assuming that we
will have a day before the target date
for an executive session. That is what
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I discussed today in the open session
with the ranking member, Senator
THURMOND,

Mr. HUMFHREY. You said after all
the witnesses have been heard plus 1
day, assuming all the witnesses have
been heard plus 1 day, October 1
would be the target date.

Mr. BIDEN. That Is the target. I
fully expect we can meet that day. 1
lald out the specifics. We will begin
meeting on the date to begin hearings
with Judge Bork on the 15th. We
would have opening statements in the
morning from all Senators. We would
then call up Judge Bork at 2 o’clock
and we would keep him as long into
the night as he wished to go to expe-
dite the matter. We would go late in
order to be able to get the nomination
going forward. We would spend time,
We would meet on Mondays and Fri-
days, we expect, based on the requests
we have thus far for witnesses. I have
asked the minority to submit to me a
list of witnesses they wish to have tes-
tify.

Senator THURMOND and I will agree
on what witnesses there should be. It
is my expectation that we will be able
to complete the final day of hearings
on Monday, the 27th, or Tuesday, the
28th. I believe I have the dates cor-
rect, recalling from the top of my
head. If that were the case, we would
be prepared to bring up the nomina-
tion i{n executive session for a vote on
October 1.

The ACTING PRESIDENT pro tem-
pore. The time of the Senator has ex-
pired.

EXTENSION OF MORNING
BUSINESS

The ACTING PRESIDENT pro tem-
pore. The Chalr will inform Members
that the time for morning business
has expired.

Mr. BYRD. I ask unanimous consent
that morning business continue for 45
minutes and that Senators be permit-
ted to speak therein.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

(Mr. WIRTH assumed the chair.)

NOMINATION OF ROBERT BORK
TO BE SUPREME COURT JUS-
TICE

Mr. McCONNELL. Mr. President, I
listened with great interest to the
chalrman of the Judiciary Commitiee
with reference to the nomination of
Judge Robert Bork to be a member of
the Supreme Court. I might say I for
one have no objection whatsoever to
the chairman of the Judiciary Com-
mittee making an early decision on the
Bork nomination. I think that is en-
tirely his prerogative, I, too, have
made an early decision on the Bork
nomination. I have decided to support
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Judge Bork. I think the Senator from
Delaware and I both know a good deal
about the nominee. He probably has
read more of the nominee’s material
than I have, but I think it is not fair
to criticize the chalrman of the Judici-
ary Committee for making an early de-
clsion. I do, however, have some quar-
rel with the manner in which the deci-
sion was made.

I recall as a member of the Judiciary
Committee last vyear listening to
debate and proceedings on Justice
Rehnquist and Judge Scalia and their
nominations to the Court. My friend
from Delaware sald at the time, “I am
not just agalnst any conservative. For
example, if the administration were to
send up Judge Bork, I would have to
be for him and take the heat.”

I recall thinking at the time that
this was a courageous statement for
my friend from Delaware to make, and
I remember thinking that was quite an
observation. I aiso remember thinking
at the time I wonder what will happen
if you do at some point get Judge Bork
for the Supreme Court.

Mr. President, that is, of course,
what we have. I understand the pres-
sures to which the chairman of the
committee Is being subjected on this
issue. We all do. And as he said earlier,
we certalnly know what s at stake.
This 1s a most important nomination.

Many years ago, Mr. President, back
in the late 1960’s as & matter of fact, I
was a legislative assistant to a Senator
who served on the Judiciary Commit-
tee and was in the Senate as a staffer
during the Haynsworth-Carswell
period and observed the Senate during
that particular time struggling with
the question, “What is the appropriate
inquiry of this body when any Presi-
dent of the United States sends up a
nomination to the Supreme Court?”

The Senate has struggled with that
issue over the years. There have been
nominees rejected. I studied the
matter at that time in great detall. As
& matter of fact, I wrote a law journal
article which appeared in the Universi-
ty of Kentucky Law Journal back in
1971 on that very question. The Sena-
tor for whom I worked at that time
reached the declsion to support
Haynsworth and to oppose Carswell.

Those two nominations in those days
had a tendency to get linked together;
you were either against them both or
for them both, and nobody sort of
looked through the quality of the
nominees to get at the crux of the
matter—nobody, that is, except the
fellow for whom I worked, who in my
judgment made the appropriate deci-
sion on those two nominees. He sup-
ported Haynsworth but he opposed
Carswell. How did he reach that deci-
sion? He reached the decision through
an effort not only to research what
the history of the Senate had been in
advising and consenting to these nomi-
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nees but also what the appropriate in-
quiry of the Senate ought to be.

I ask unanimous consent that my
1971 article in the University of Ken-
tucky Law Journal appear in the
RECORD.

There being no objection, the article
was ordered to bhe printed in the
RECORD, a5 follows:

HAYNSWORTH AND CARSWELL: A NEW SENATE
STANDARD OP EXCELLENCE

(By A Mitchell MeConnell, Jr.*)

(All politicians have read history: but one
might say that they read it only in order to
learn from it how to repeat the same calam-
ities all over again.—Paul Valery.)

(Author’s note.~This article represents
the thoughts and efforts of over a year's in-
volvement in the Senate with three Presi-
dential nominations to the SBupreme Court.
The experiences were possible only because
of the author’s association with the Junior
Senator from Kentucky, Marlow W. Cook,
and the conclusions drawn and suggestions
made, many of which may be found in a
speech by the Senator of May 15, 1970, rep-
resent, in large part, a joint effort by the
two of them to evolve a meaningful stand-
ard by which the Senate might judge future
Supreme Court nomirnees.

(Only rarely does a staff assistant to a
Member of Congress receive the opportuni-
ty to express himself by publication or
speech on an issue of public significance.
For the freedom and encouragement to do
30 in this instance, the author is grateful to
Senator Cook.)

With the confirmation of Judge Harry A,
Blackmun by the United States Senate on
May 12, 1970, the American public wit-
nessed the end of an era, possibly the most
interesting period in Supreme Court histo-
ry. In many respects, it was not a proud
time in the life of the Senate or, for that
matter, In the life of the Presidency. Mls-
takes having a profound effect upon the
American people were made by both Institu-
tions.

The Supreme Court of the United States
is the most prestigious institution in our
nation and possibly the world. For many
years public opinion polls have revealed
that the American people consider member-
ship on the Court the most revered position
in our society. This is surely an indication of
the respect our people hold for the basic
fabric of our stable society—the rule of law,

To the extent that it has eroded respect
for this highest of our legal institutions, the
recent controversial period has been unfor-
tunate. There could not have been a worse
time for an attack upon the men who ad-
minister justice tn our country than In the
past year, when tensions and frustrations
about our foreigm and domestic policies lit-
erally threatened to tear us apart. Respect
for law and the administration of justice
has, at various times In our history, been
the only buffer between chaos and order.
And this past year this pillar of our society

* Chief Legislative Assistant to Marlow W. Cook,
Unlted States SBenator from Kentucky, B.A., cum
laude, 1961, Unlversity of Louisville* J.1.), 1067, Unl-
versity of Kentucky. While attending the College of
Law, he was President of the Student Bar Assocla-
tion, a member of the Moot Court Team, and
winner of the McEwen Award as the Qutastanding
Oral Advocate |n hws class, He was admitted to the
Kentucky Bar in September of 1087 at which time
he became associated with the Loulsville, Kentucky
law firm of Segal, Irenberg, Sales and Stewart.



22366

has been buffeted once again by the winds
of both justified and unconscionable at-
tacks. It 1s time the President and the Con-
gress helped to put an end to the turmoil.

The President’s nomination of Judge
Harry Blackmun and the Senate’s responsi-
ble act of confirmation iz a first step. But
before moving on Into what hopefully will
be a more tranqull perlod for the High
Court, it is useful to review the events of
the past year for the lessons they hold. It
may be argued that the writing of recent
history 18 an exerclse in futllity and that
only the passage of time will allow a dispas-
sionate appraisal of an event or events of
significance. This may well be true for the
author who was not present and involved In
the event, However, for the writer who Is &
participant the lapse of time serves only to
cloud the memory. Circumstances placed a
few individuals In the middle of the contro-
versies of the past year. In the case of the
author the experlence with the Supreme
Court nominees of the past year was the
direct result of Senator Marlow W. Cook’s
election In 1988 and subsequent appoint-
ment to the powerful Senate Judiciary Com-
mittee. This committee appolnlment by the
Senate Republican leadership, and Supreme
Court nominations by President Nixon,
brought about an inltial introduction to the
practical application of Article IL section 2
of the Constitution which reads, In part,
that the President shall “nominate and by
and with the advice and consent of the
Senate, shall appoint . . . judges of the Su-
preme Court.”

The purpose of this article s to draw upon
the events of the past year in suggesting
some conclusions and making some recom-
mendations about what the proper role of
the Senate should be in advising and con-
senting to Presidential nominations to the
Supreme Court, The motivations of the Ex-
ecutive will be touched upon only peripher-
ally, !

Initiated by Senator Robert P. Griffin,
Republican of Michlgan, the senatorial
attack upon the Johnson nomination of Jus-
tice Abe Fortas to be Chief Justice which re-
sulted In blocking the appointment had set
a recent precedent for senatorjal question-
ing in an area which had largely become a
Presidential prerogative in the twentieth
century. The most recent period of senatori-
al assertion had hegun. But there had been
other such periods and & brief examination
of senatorial action on prior nominations Is
valuable because it helps put the ¢ontrover-
sial nominations of the past two years In
proper perspective.

Joseph P. Harris, in his book, “The Advice
and Consenrt of the Senate,” sums up the
history of Supreme Court nominations by
pointing out that approximately one-fifth
of all appointments have been rejected by
the Senate. From 1894 until the Senate’s re-
Jection of Judge Haynsworth, however,
there was only one rejection. In the preced-
ing 105 years, 20 of the 81 nominees had
been rejected. Four of Tyler's nominees,
three of Fillmore's and three of Grant’s
were disapproved during a period of bitter
partisanship over Supreme Court appolnt-
ments. Harris concludes of this era:

“Appolntments were Influenced greatly by
political consideration, and the action of the
Senate was fully as political as that of the
President. Few of the rejections of Supreme
Court nominations in this period can be as-
cribed to any lack of gualifications on the
part of the nominees; for the most part they
were due to political differences between
the President and a majority of the
Senate,” ¢
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The {first nominee to be rejected was
former Associate Justice John Rutledge, of
South Carolina. He had been nominated for
the Chief Justiceship by President George
Washington, The eminent Supreme Court
historian Charles Warren reports that Rut-
ledge was rejected essentially because of a
speech he had made In Charleston in oppo-
sition to the Jay Treaty. Although his oppo-
nents In the predominantly Federalist
Senate also started a rumor about his
mental condition, a detached appraisal re-
veals has rejectlon was based entirely upon
his opposition to the Treaty. Verifylng this
observation, Thomas Jefferson wrote of the
Incident:

“The rejection of Mr. Rutiedge 1s & bold
thing, for they cannot pretend any objec-
tion to him but his disapprobation of the
treaty. It s, of course, a declaration that
they will receive none but Torles hereafter
into any department of Government,"” ®

On December 28, 1835, President Andrew
Jackson sent to the Senate the name of
Roger B. Taney, of Maryland, to succeed
John Marshal] as Chief Justice, As Tanhey
had been Jackson’s Secretary of the Treas-
ury and Attorney QGeneral, the Whigs in the
Senate strongly opposed him. Daniel Web-
ster wrote of the nomination: “Judge Story
thinks the Supreme Court is gone and I
think s0, too.”” * Warren reports that

“, . . the Bar throughout the North, being
largely Whig, entirely ignored Taney's emi-
nent legal qualifications, and his brilliant
legal career, during which he had shared
. . . the leadership of the Maryland Bar and
had attained high rank at the Supreme
Court Bar, both before and after his service
as Attorney GCeneral off the United
States.” s

Taney was approved, after more than two
months of spirited debate, by a vote of 29 to
15 over vehement opposition including Cal-
houn, Clay, Crittenden, and Webster. He
had actually been rejected the year before
but was re-submitted by a stubborn Jack-
s0n. ¢

History has judged Chief Justice Taney as
among the most outstanding of American
jurists, his tribulations prior to confirma-
tion being completely overshadowed by an
exceptional career. A contrite and tearful
Clay related to Taney after viewing his
work on the Court for many years:

“Mr, Chief Justice, there was no man in
the land who regretted your appolntment to
the place you now hold more than I did;
there was no member of the Senate who op-
posed it more than I did; but 1 have come to
say to you, and I say it now in parting, per-
haps for the last time—I have witnessed
your judicial career, and it is due to myself
and due to you that I should say what has
been the result, that I am satisfied now that
no man In the United States could have
been selected more abundantly able to wear
the ermine which Chief Justice Marshall
honored,” 7

It Is safe to conclude that purely partisan
politics played the major role in Senate re-
jections of Supreme Court nominees during
the nineteenth century. The cases of Rut-
ledge and Taney have been related only for
the purpose of highlighting a rather undis-
tinguished aspect of the history of the
Senate,

No implication shall be drawn from the
preceding that Supreme Court nonimations
In the twentieth century have been without
controversy because certainly this has not
been the case, However, until Haynsworth
only one nominee has been rejected in this
century. President Woodrow Wilson’s nomi-
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nation of Louls D. Brandeis and the events
surrounding it certalnly exhibit many of the
difficulties experienced by Judges Hayns-
worth and Carswell as Brandeis falled to re-
ceive the support of substantial and respect-
ed segments of the legal community. Wil-
liam Howard Taft, Elihu Root, and three
past presidents of the American Bar Asso-
ciation signed the following statement.

“The undersigned feel under the painful
duty to say . . . that In their opinion, taking
Into view the reputation, character and pro-
fessional career of Mr, Louls D, Brandels, he
18 not a fit person to be a Member of the Su-
preme Court of the U.8.” ¢

Hearings were conducted by a Senate Ju-
diclary subcommitiee for a period of over
four months, were twice-reopened, and the
record of the hearings conslsted of over
1500 pages.?

The nomination of Brandeis, like the
nomination of Haynsworth, Carswell and to
some extent Forias (to be Chief Justice)
quickly became a cause celebre for the oppo-
sition party in the Senate. The political
nature of Brandels’ opposition Is indicated
by the fact that the confirmation vote was
47 to 22; three Progressives and all but one
Democrat voted for Brandels and every Re-
publican voted agalnst him,¢

The basic opposition to Brandels, like the
basic opposition to Haynsworth and Cars-
well, was born of a belief that the nominee’s
views were not compatible with the prevall-
ing views of the Supreme Court at that
time. However, the publicly stated reasons
for opposing Brandeis, just as the publicly
stated reasons for opposing Carswell and
Haynsworth, were that they fell below cer-
taln standards of “fitness.”

Liberals in the Senate actively opposed
the nominations to the Court of Harlan
Fiske Stone in 1925 and Charles Evans
Hughes five years later, for various reasons
best suinmed up as opposition to what oppo-
nents predicted would be their conserv-
atism. However, it was generally conceded
by liberals subsequently that they had mis-
read the leanings of both nominees, who
tended to side with the Progressives on the
Court throughout their tenures.??

No review of the historic reasons for oppo-
sition to Supreme Court nominees, even as
cursory &s this one has been, would be com-
plete without mention of the Parker nomi-
nation. Judge John J. Parker of North Caro-
lina, a member of the United States Court
of Appeals for the Fourth Circuit, was des-
ignated for the Supreme Court by President
Hoover In 1930. Harris reports that opposi-
tion to Parker was essentially threefold. He
was alleged to be anti-labor, unsympathetic
to Negroes, and his nomination was thought
to be politically motivated.:

Opposition to Haynsworth and Carsweil
followed an almost identical pattern except
that Judges Parker and Carswell were
spared the charges of ethical impropriety to
which Judge Haynsworth was subjected. All
three nominees, it is worthy of note for the
first time at this polnt, were from the Deep
South.

As this altogether too brief historical
review has demonstrated, the Senate has in
its past, virtually without exception, based
its objections to nominees for the Supreme
Court on party or phllosophical consider-
ations. Most of the time, however, Senators
sought to hide their political objections be-
neath a veil of charges about fitness, ethics
and other professional quallfications. In
recent vears, Senators have accepted, with a
few exceptions, the notion that the advice
and consent responsibility of the Senate
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should mean an inquiry into qualifications
and not politics or ideology. In the Brandels
case, for example, the majority chose to
characterize their opposition as objecting to
his fitness not his liberalism. So there was a
recognition that purely political opposition
should not be openly stated because it
would not be accepted as a valid reason for
opposing a nominee. The proper Inquiry was
judged to be the matter of fitness. In very
recent times it has been the liberals In the
Senate who have helped to codify this
standard. During the Kennedy-Johnson
years it was argued to conservatives In
regard to appointments the liberals liked
that the ideology of the nominee was of no
concern to the Senate. Most agree that this
is the proper standard, but it should be ap-
plied In a nonpartisan manner to conserva-
tive southern nominees as well as northern
liberal ones. Even though the Senate has at
various times made purely political declsions
In its consideration of SBupreme Court nomi-
nees, certainly it could not be successfully
argued that this is an acceptable practice.
After all, if political matters were relevant
to senatorial consideration it might be sug-
gested that a constitutional amendment be
introduced giving to the Senate rather than
the President the right to nominate Su-
preme Court Justices, as many argued
during the Constitutional Convention.

A pattern emerges running from Rutledge
and Taney through Brandels and Parker up
to and Inciuding Haynsworth and Carswell
in which the Senhate has employed decep-
tion to achieve its partisan goals, This de-
ception has been to ostensibly object to a
nominee’s fitness while in fact the opposi-
tion is born of political expedience.

In summary, the inconsistent and some-
times unfair behavior of the Senate In the
past and In the recent examples which
follow do not lead one to be overly optimis-
tic about its prospects for rendering equita-
ble judgments and about Supreme Court
nominees in the future.

CLEMENT P. HAYNSWORTH, JR.. INSENSITIVE OR
VICTIMIZED?

(For the great majority of mankind are
satisfied with appearance, as though they
were realities and are often more influenced
by the things that seem than by those that
are.—Author unknown.)

The resignation of Justice Ahe Fortas in
May of 1969 following on the heels of the
successfuj effort of the Senate the previous
Fall in stalling his appointment to be Chief
Justice, (the nomination was withdrawn
after an attempt to Invoke cloture on
Senate debate wag defeated) Intensified the
resolve of the Senate to reassert what it
considered to be its rightful role in advising
and consenting to presidential nominations
to the Supreme Court.

It was in thls atmosphere of senatorial
questioning and public dismay over the im-
plications of the Fortas resignation that
President Nixon submitted to the Senate
the name of Judge Clement F, Haynsworth,
Jr., of South Carolina, to fill the Fortas va-
cancy. Completely aside from Judge Hayns-
worth’s competence, which was never suc-
cessfully challenged, he had a number of
problems from & political point of view,
given the Democrat-controlled Congress.
Since he was from South Carolina hils nomi-
nation was immediately considered to be an
integral part of the so-called southern strat-
egy which was receiving considerable press
comment at that time, Hls South Carolina
residence was construed as conclusive proof
that he was a close friend of the widely
criticized senlor Senator from that state,
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Strom Thurmond, whom, In fact he hardly
knew. Discerning Senators found offensive
such an attack against the nominee rather
than the nominator, since the southern
strategy wouid be only in the latter’s mind,
if it existed. Nevertheless, this put the nom-
ination in jeopardy from the outset.

In addition, labor and civil rights groups
mobllized to oppose Judge Haynsworth on
phllesophical grounds. Some of the propo-
nents of the Judge, including their acknowl-
edged leader Senator Cook, might have had
some difficulty on these grounds had they
concluded that the philosophy of the nomi.
nee was relevant to the Senate’s consider-
ation. Senator Cook éxpressed the proper
role of the Senate well in a latter to one of
his constituents, a black student at the Unl-
versity of Louisville who was disgruntled
over his support for the nominee, It read in
pertinent part as follows:

“. .. First, as to the question of his
[Haynsworth’s] view on labor and civil
rights matters, I find myself In essential dis-
agreement with many of his civil rights de-
cisions—not that they in any way Indicate a
pro segregationist pattern, but that they do
not form the progressive pattern I would
hope for. However, as Senator Edward Ken-
nedy, pointed out to the conservatives as he
spoke for the confirmation of Justice Thur-
good Marshall,

“I believe it is recognized by most Sena-
tors that we are not charged with the re-
sponsibility of approving a man to be Asso-
ciate Justice of the Supreme Court only if
his views always coincide with our own. We
are not seeking a nominee for the Supreme
Court who wlll express the majority view of
the Senate on every gilven issue, or on a
given issue of fundamental importance. We
are [nterested really In knowing whether
the nominee has the backeround experi-
ence, qualifications, temperament and integ-
rity to handie thls most sensitive, impor-
tant, responsible job,

“Most Senators, especially of moderate
and liberal persuasion, have agreed that
while the appointment of Judege Hayns-
worth may have been unfortunate from a
civil rights point of view, the ideology of the
nominee is the responsibility of the Presi-
dent. The Senate’s judgement should be
made, therefore, solely upon grounds of
qualifications, As I agree with Senator Ken-
nedy and others that this is the only rele-
vant Inquiry, 1 have confined my judgment
of thls nominee’s fitness to the issue of
ethics of qualifications.” 12

The ethical questions which were ralsed
about Judge Haynsworth were certainly rel-
evant to the proper inquiry of the Senate
into qualifications for appointment. Also
distinction and competence had a proper
bearing upon the matter of qualifications,
but Judge Haynsworth's ability was, almost
uniformly, conceded by his opponents and
thus was never a real factor in the debate. A
sloppy and hastily drafted document la-
belled the “Bill of Particulars” agalnst
Judge Haynsworth was issued on Qctober 8,
1968, by Senator Birch Bayh of Indiana,
who had become the de fecio leader of the
anti-Haynsworth forces during the hearings
on the nomination before the Judiciary
Committee the previous month. This con-
tained, in addition to several cases In which
it had been alleged during the hearings that
Judge Haynsworth should have refused to
sit, several extraneous and a few inaccurate
assertions which were swiftly rebutted two
days later by Senator Cook In a statement
aptly labelled the *Bill of Corrections.”
This preliminary sparring by the leaders of
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both sides raised all the issues in the case
but only the relevant and signlficant allega-
tions will be discussed here, those which
had a real Impact upon the Senate’s decl-
sion.'4

First, it was essentlal to determine what,
if any, impropriety Judge Haynsworth had
committed. For the Senator willing to make
& Judegment upon the facts this required
looking to those facts. The controlling stat-
ute In situations where federal judges might
potentially disqualify themselves Is 28
U.B8.C, § 455 which reads:

“Any Justice or Judge of the United
States shall disqualify himself in any case in
which he has a substantial interest, has
been of counsel, is or has been a material
witness, or is s0 related to or connected with
any party or his attorney as to render it im-
proper, ‘in hig opinion’ for him to sit on the
trial, appeal, or other proceeding therein™
[Emphasis added.]

Also pertinent is Canon 29 of the Ameri-
can Bar Association Canons of Judicial
Ethics which provides:

“A judge should abstain from performing
or taking part in any judicial act in which
his personal interests are involved.”

Formal Opinfon 170 of the American Bar
Assoclation construing Canon 29 advises
that & judge should not sit In a case in
which he owns stock in a party litigant.

The first instance cited by Judge Hayns-
worth’s opponents as an ethical violation
was the much celebrated labor case, Dar-
lington Manufacturing Co. v. NLRB,!®t
argued before and decided by the Fourth
Circuit In 1963. The Judee sat In this case
contrary to what some of his Senate oppo-
nents felt to have been proper. The facts
were that Judge Haynsworth had been one
of the original Incorporators, seven years
before he was appointed to the bench, of a
company named Carollna Vend-A-Matic
which had & contract to supply vending ma-
chines to one of Deering-Millikin’s (one of
the litigants) plants. In 1957, when Judge
Haynsworth went on the bench, he orally
resigned as Vice President of the Company
but continued to serve as a director until
October, 1963, at which time he resigned his
directorship in compliance with & ruling of
the U.S, Judicial Conference. During 1963,
the year the case was decided, Judge Hayns-
worth owmed one-seventh of the stock of
Carolina Vend-A-Matic.

Suffice it to say that all case law In point,
on a situation in which a judge owns stock
In a company which merely does business
with one of the litigants before him, dic-
tates that the sitting judge not disqualify
himself. And certainly the Canons do not
address themselves to such a situation. As
John P. Frank, the acknowledged leading
authority on the subject of judicial disquali-
fication testified before the Judiclary Com-
mittee:

“It follows that under the standard feder-
al rule Judge Haynsworth had no alterna-
tive whatsoever, He was bound by the prin.
ciple of the cages, It 18 a Judge's duty to
refuse to sit when he is disqualified, but it is
equally his duty to sit when there is no valid
reason not to * * * [ do think it is perfectly
clear under the authority that there was
virtually no choice whatsoever for Judge
Haynsworth except to participate In that
case and do his job as well as he could.” ¢

This testimony by Mr. Frank was never
refuted a8 no one recognized as an authority
on the subject was discovered who held a
conhtrary opinion.

The second situation of significance which
arose during the Haynsworth debate con-
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cerned the question of whether Judge
Haynsworth should have sat In three cases
in which he owned stock in a parent corpo-
ration where one of the litigants before him
was & wholly owned subsidiary of the parent
corporation., These cases were Farrow v,
Grace Lines, Inec.,'” Donohue v. Marviand
Casuaity Co.,® and Maryland Casualiy Co.
v. Baldwin. 1*

Consistently lgnored during the outrage
expreassed over his having sat in these cases
were the pleas of many of the Senators sup-
porting the nominations to look to the law
to find the answer to the question of wheth-
er Judge Haynsworth should have disquali-
fied himself In these situations. Instead, the
opponhents decided, completely independent
of the controlling statutes and canons, that
the judge had a “substantial interest” In the
outcome of the Htigation and should, there-
fore, have disqualified himself. Under the
statute, 28 U.8.C. § 455, Judge Haynsworth
clearly had no duty to step aside. Two con-
trolling cases In a situation where the judge
actually owns stock in one of the litigants,
not as here where the stock was owned in
the parent corporation, are Klnnear Weed
Corp. v. Humble Oil and Refining Co.2¢ and
Lampert v. Hollis Music, Inc.*! These cases
Interpret “substantial interest” to mean
“substantial interest” in the outcome of the
case, hot “substantial interest” in the liti-
gant. And here Judge Haynsworth not only
did not have a “substantial interest” in the
outcome of the litigation, he did not even
have a “substantial interest” In the litigant,
his stock belng a small portion of the shares
outstanding In the parent corporation of
one of the litigants. There was, therefore,
clearly no duty to step aside under the stat-
ute. It is interesting to note that joining in
the Klnnear Weed decision were Chief
Judge Brown and Judge Wisdom of the
Fifth Circuit whom Joseph Rauh, a major
critic of the Haynsworth nomination, had
stated at the hearings on the nomination
“would have been heroic additions to the
Supreme Court.” 33

But was there a duty to step aside in these
parent-subsidiary cases under Canon 29?
The answer Is again unequivocally No. The
only case law avallable construing language
simlilar to that of Canon 29 is found in the
disqualification statute of a state, In Cen-
tral Pacific Rallroad Co. v. Superior
Court,?? the state court held that ownership
of stock in a parent corporation did not re-
quire disqualification in litigation involving
a subsidiary. Admittedly, this Is only a state
case, but significantly there is no federal
case law suggesting any duty to step aside
where & judge merely owns stock In the
parent where the subsidiary Is before the
court. Presumably, this 1s because such a
preposterous challenge has never eccurred
even to the most ingenious lawyer until the
opponents of Judge Haynsworth created it.
Therefore, Judge Haynsworth violated no
existing standard of ethical behavior in the
parent-subsidiary cases except that made up
for the occasion by his opponents to stop
his confirmation,

There was one other accusation of signifi-
cance during the Haynsworth proceedings
which should be discussed. It concerned the
Judge's actions in the case of Brunswick
Corp. v. Long 2¢ The facts relevant to this
consideration were as follows: on November
10, 1967, a panel of the Fourth Circuit, in-
cluding Judge Haynsworth, heard oral argu-
ment in the case and immediately after ar-
gument voted to affirm the decision by the
District Court. Judge Haynsworth, on the
advice of his broker, purchased 1,000 shares
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of Brunswick on December 20, 1967. Judge
Winter, t0 whom the writing of the opinion
had been assigned on November 10, the day
of the decision, clrculated his opinion on
December 27, Judge Haynsworth noted his
concurrence on January 3, 1968, and the
opinion was released on February 2. Judge
Haynsworth testified that he completed his
participation, In terms of the decision-
making process, on November 10, 1967, ap-
proximately six weeks prior to the decision
to buy stock In Brunswick, Judge Winter
confirmed that the decision had been sub-
stantlally completed on November 10.2%
Therefore, it could be strongly argued that
Judge Haynsworth’s participation in Bruns-
wick terminated on November 10. However,
even if it were conceded that he sat while he
owned Brunswick stock it is important to re-
member that neither the statute nor the
canons require an automatic disqualifica-
tion, although Opinion 170 50 advises. And
the facts show that his holdings were so
miniscule as t¢ amount neither to a *“sub-
stantial interest” in the outcome of the liti-
gation under 28 U.S.C. § 455 or to a “sub-
stantial Interest” In the litigant itself. Clear-
1y, once agaln, Judge Haynsworth was guilty
of no ethical impropriety.

As mentioned earller there were other less
substantial charges by Haynsworth oppo-
nents but they were rarely used by oppo-
nents to justify opposition. These which
have been mentioned were the main argu-
ments used to deny confirmation. It is ap-
parent to any objective student of this epi-
sode that Haynsworth violated no existing
standard of ethical conduct, just those made
up for the occasion by those who sought to
defeat him for political gain. As his compe-
tence and ability were virtually unassall-
able, the opponents could not attack him
for having a poor record of accomplishment
or for being mediocre (ah adjective soon to
become famous in describing a subsequent
nominee for the vacancy). The only alterna-
tive available was to flrst, create a new
standard of conduct, second, apply this
standard to the nominee retroactively
making him appear to be ethically insensi-
tive; third, convey the newly-created ap-
pearance of Impropriety to the public by
way of a politically hostile press (hostile due
to an aversion to the so-called gouthern
strategy of which Haynsworth was thought
to be an integral part); nd fourth, prolong
the decision upon confirmation for a while
until the politicans In the Senate reacted to
an arouséd publie, Judge Haynsworth was
defeated on November 21, 1969, by a vote of
55-45. Appearance had prevailed over reali-
ty. Only two Democrats outside the South
(and one was a conservative-Bible of
Nevada) supported the nomination, an Indi-
cation of the partisan Issue it had become,
leading the Washington Post, a lukewarm
Haynsworth supporter, to editorially com-
ment, the moming after the vote:

“The rejection, despite the speeches and
comments on Capitol Hill to the contrary,
seems to have resulted more from ideologi-
cal and plainly political considerations than
from ethical ones. It i3 impossible to believe
that all Northern liberals and all Southern
conservatives have such dramatically differ-
ent ethjcal standards.”

CARSWELL: WAS HE QUALIFIED?

(Even if he was mediocre, there are a lot
of mediocre judges and people and lawyers,
They are entitled to a little representation,
aren't they, and a little chance? We can't
have all Brandelses and Cardozos and
Frankfurters and stuff like that there.—
Senator Roman Hruska, March 16, 1870.)
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The United States Senate began the new
year in no mood to reject another nomina-
tion of the President to the Supreme Court,
It would take an incredibly poor nomina-
tion, students of the Senate concluded, to
deny the President his choice In two succes-
sive instances. Circumstances, however,
brought forth just such a nomlnation.

Subsequent to the defeat of Judge Hayns-
worth, President Nixon sent to the Senate
in January of 1970 the name of Judge G.
Harrold Carswell, of Florida and the Fifth
Circuit. Judge Carswell had been nominated
to the Cireuit Court by President Nixon the
year before, after serving 12 years on the
U.8. District Court for the Northern Dis-
trict of Florida at Tallahassee to which he
had been appointed by Presgident Eilsenhow-
er.

He, too, faced an initial disadvantage In
that he came from the south and was also
considered by the press to be a part of the
southern strategy. This should have been,
as it should have been for Haynsworth, to-
tally irrelevant to considerations of the man
and his ability, but it was a factor and it im-
mediately mobllized the not Insignificant
anti-south block in the Senate,

Many were troubled at the outset of the
hearings about reports of a “white suprema-
cy" speech Carswell had made as a youthful
candidate for the legislature In Georgia In
1981, and later by allegations that he had
supported efforts to convert a previously
all-white public golf course to an all-white
private country ¢lub In 1950, thus circum-
venting Supreme Court rulings. There were
other less substantial allegations including
lack of eandor before the Senate Judiciary
Committee (which had also been raised
agalnst Judge Haynsworth)} but all of these
were soon supplanted by what became the
real lssue—that is, did Carswell possess the
requisite distinction for elevation to the
High Court.

In attempting to determine by what
standards Judge Carswell should be judged,
some who had been very much involved in
the Haynsworth debate attempted to define
the standards which had been applied to
the previous nominee, Kentucky's Marlow
Cook called his standard the “Haynsworth
test” and subsequently defined it as com-
posed of essentlally five elements, (1) com-
petence; (2) achievement; (3) temperament;
(4) judical propriety and (5) non-judiclal
record.

Judge Haynsworth himself would not
have passed this test had he In fact been
gullty of some ethical impropriety—that is,
{f his judicial Integrity had been compro-
mised by violations of any existing standard
of conduct. His record of achievement was
only attacked by a few misinformed colu-
mists and never really became an issue, And
his competence, temperament and the
record of his life off the bench was never
questioned, but a breakdown in any of these
areas might have been fatal also.

The judiclal integrity component of the
“"Haynsworth test,” previously described as
a violation of existing standards of conduct
for federal judges, was never in question In
the Carswell proceedings. It was Impossible
for him to encounter difficulties similar to
those of Judge Haynsworth because he
owned no stocks and had not been involved
In any business ventures through which a
conflict might arise, Certainly, his non-judi-
clal record was never questioned, nor was it
a factor raised against any nominee in this
century. Disqualifying non-judicial activities
referred to here could best be illustrated by
examples such as volations of federal or
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state law, or personal problems such as alco-
hollsm or drug addiction—In other words,
debilitating factors only indirectly related
to effectiveness on the bench,

However, all the other criterla of the
“Haynsworth test” were ralsed in the Cars-
well case and caused Senators seeking to
make an objective appraisal of the nominee
some difficulty. First, as to the question of
competence, & Ripon Soclety Report and a
study of the nominee’s reversal percentages
by a group of Columbia law students re-
vealed that while a U.8. District Judge he
had been reversed more than twice as often
as the average federal district judge and
that he ranked sixty-first In reversals
among the 67 federal trial judges in the
gouth. Numerous reversals alone might not
have been a relevant factor; he could have
been In the vanguard of his profession some
argued. This defense, however, ignored
simple facts about which even a first year
law student would be awsre, A federal dis-
trict judge's duty In most instances i3 to
follow the law as laid down by higher au-
thority. Carswell appeared to have a chronic
inability to do this, No comparable perform-
ance was ever imputed to Judge Hayms-
worth even by his severest critics.

8econd, in the area of achievement, he
was totally lacking, He had no publications,
his opinions were rarely cited by other
judges In their opinions, and no expertise in
any area of the law was revealed. On the
contrary, Judge Haynsworth’s opinions were
often cited, and he was a recognized expert
in several fields including patents and trade-
marks, habeas corpus cases, and labor law.
In addition, his opinions on Judicial admin-
istration were highly valued; he had been
called upon to testify before Senator Tyd-
Ings’ subcommittee on Improvements in Ju-
dicial Machinery on this subject In June of
1969.

In addition his lack of professional distine-
tion, Judge Carswell’'s temperament was
also questionable, There was unrebutted
testimony before the Judiciary Committee
that he was hostlle to a certain class of liti-
gants—namely, those Involved In litigation
to insure the right to vote to all citizens re-
gardless of race pursuant to the Voting
Rights Act of 1965. There had been testimo-
ny that Judge Haynsworth was anti-labor
and antl-civil rights, but these charges al-
leged not personal antipathy but rather
philosophical blas In a certaln direction
such as Justice Goldberg might have been
expected to exhibit agalhst management in
labor cases. Such philosophical or ldeologi-
cal considerations, as pointed out earlier,
are more properly a concern of the Presi-
dent and not the Senate, which should sit In
Judgment upon qualifications only.

And finally, a telllng factor possibly re-
vealing something about both competence
and temperament was Judge Carswell’s in-
abllity to secure the support of his fellow
Judges on the Fifth Circuit. By contrast, all
Fifth Circuit judges had supported Judge
Homer Thornberry when he was nominated
in the waning months of the Johnson presi-
dency, even though that was not considered
an outstanding appointment by many in the
country. All judges ¢f the Fourth Circuit
had readily supported Judge Haynsworth's
nomination. Therefore, it was highly unusu-
al and gignificant that Judge Carswell could
not secure the support of his fellow judges,
especially when one considers that they
must have assumed at that time they wouid
have to deal with him continually in future
years should his nomination not be con-
firmed, His subsequent decision to leave the
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bench and run for political office In Florida
seeking to convert a wave of sympathy over
his frustrated appointment Into the consola-
tion prize of a Unlted States Senate seat
only tended to confirm the worst suspicious
about his devotion to being a member of the
Federal Judiciary.

Judge Carswell, then, fell short in three of
the five essential criterla evolving out of the
Haynsworth case. This compelled a no vote
by the junior Senator from Kentucky and
he was jolned by several other Senators who
simply couid not, in good conscience, vote to
confirm despite the wishes of most of thelr
constituents. Of the southern Senators who
had supported Haynsworth, Spong, of Vir-
ginla, and Fulbright, of Arkansas, switched.
CGore, of Tennessee and Yarborough, of
Texas, voted no agaln and the only Demo-
crat outside the south of liberal credentials
who had supported the Haynsworth nomi-
nation, Gravel, of Alaska, Jolned the oppo-
nents this time.

Judge Carswell was defeated 51-45 on
April 8, 1970 by essentially the same coali-
tion which stopped Judge Haynsworth. The
Justification for opposition, however, as this
article seeks to demonstrate, was much
sounder. Some undoubtedly voted In favor
of Carswell simply because he was a gouth-
ern conservative, Others, no doubt, voted no
for the same reason. The key Senators who
determined his fate, however, clearly cast
their voles agalnst the Hruska maxim that
mediocrity was entitled to a seat on the Su-
preme Court,

HARRY M, BLACKMUN: CONFIRMATION AT LAST

{The political problem, therefore, is that
80 much must be explalned in distinguishing
between Haynsworth and Blackmun, and
when the explanations are made there is
still room for the political argument that
Haynsworth should have been confirmed in
the first place.—Richard Wllson, Washing-
ton Evening Star, April 20, 1970.)

President Nixon next sent to the Senate
to fill the vacancy of almost one year cre-
ated by the Fortas resignation a childhood
friend of Chief Justice Warren Burger, his
first court appointment, Judge Harry A.
Blackmun, of Minnesota and the Eighth
Circult. Judge Blackmun had an initial ad-
vantage which Judges Haynsworth and
Carswell had not enjoyed—he was not from
the South. Once again, in Judging the nomi-
nee it is appropriate to apply Senator
Cook’s “Haynsworth test.”

Judge Blackmun's competence, tempera-
ment, and non-judicial record were quickly
established by those charged with the re-
sponsibility of reviewing the nomination,??
and were, in any event, never questioned, as
no one asked the Judiciary Committee for
the opportunity to be heard in opposition to
the nomination.

In the area of achievement or distinction,
Judge Blackmun was completely satisfac-
tory. He had published three legal articles:
‘“The Marital Deduction and Its Use In Min-
nesota;” 2¢  “The Physiclan and His
Estate;” ** and “Allowance of In Forma Pau-
peris in Section 2255 and Habeas Corpus
Cases.” 3¢ In addition, at the time of his se-
lection he was chalrman of the Advisory
Committee on the Judge’s Function of the
American Bar Association Special Commit-
tee on Standards for the Administration of
Criminal Justice. Moreover, he had achieved
distinction In the areas of federal taxation
and medico-legal problems and was conhsid-
ered by colleagues of the bench and bar to
be an expert In these fields.

The only question raised about Judge
Blackmun was in the area of judicial Integri-
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ty or ethics. Judge Blackmun, since his ap-~
pointment 1o the Eighth Circuit by Presi-
dent Eisenhower in 1959, had sat in three
cases In which he actually owned stock in
one of the litigants before him: Hanson v,
Ford Motor Co.,*' Kotula v. Ford Motor
Co.,*? and Mahoney v. Northwestern Bell
Telephone Co.2? In a fourth case, Minne-
sota Mining and Manufacturing Co. v. Supe-
rior Insulating Co.** Judge Blackmun acting
simlilarly to Judge Haynsworth In Bruns-
wick, bought shares of one of the litigants
after the decision but before the denlal of &
petition for rehearings.

As previously mentioned, Judge Hayns-
worth’s participation In Brunswick was criti-
cized as violating the spirit of Canon 29 and
the literal meaning of Formal Opinion 170
of the ABA, thus showing an insensitivity to
judicial ethics, but Judge Blackmun acted
similarly in the 3M case and was not so criti-
cized. Except as it could be argued in Bruns-
wick, Judge Haynsworth never sat in a case
in which he owned stock in one of the liti-
gants but, rather, three cases in which he
merely owned stock in the parent corpora-
tion of the litigant-subsidiary, a situation
not unethical under any existing standard,
or even by the wildest stretch of any legal
imaginations, except those of the anti-
Haynsworth leadership.

Judge Blackmun, on the other hand, com-
mitted & much more clear-cut violation of
what could be labelled the “Bayh standard.”
Senator Bayh, the leader of the opposition
in both the Haynsworth and Carswell cases,
lgnored this breach of his Haynsworth test
with the following Interesting justification:

“He [Blackmun] discussed his stock hold-
ings with Judge Johnson, then Chief Judge
of the circuit, who advised him that ‘his
holdings did not constitute a substantial in-
terest’ under 28 USC 455, and that he was
obliged to sit In the case. There 18 no indica-
tion that Judge Haynsworth ever disclosed
his financial Interest to any colleague or to
any party who might have felt there was an
apparent conflict, before sitting in such
cases,”” ¥

Judge Haynsworth did not Inform the law-
yers because under existing Fourth Circuit
practice he found no slgnificant Interest
and, thus, no duty to disclose to the lawyers.
In any event, Judge Blackmun did not
inform any of the lawyers In any of the
cases In which he sat, either. Judge Black-
mun asked the chief judge his advice and
relied upon it. Judge Haynsworth was the
chief Judge.

Chief Judge Johnson and Chief Judge
Haynsworth both Interpreted that standard,
as it existed, not as the Senator from Indi-
ang later fashioned it. That Interpretation
was, a8 the supporters of Judge Haynsworth
said it was, and in accord with Chief Judge
Johnson who described the meaning of 28
U.8.C, § 455 to be “that a judge should sit
regardless of interest, so long as the decision
will not have a significant effect upon the
value of the judge’s Interest.” 2¢

In other words, it is not Interest in the liti-
gant but interest In the outcome of the litl-
gation which requires stepping aside., But
even if it were Interest in the litigant, the
interests of Blackmun were de minimis and
the interests of Haynsworth were not only
de minimis, but were one step removed—
that is, his interest was in the parent corpo-
ration where the subsidiary was the litigant.
Furthermore, the case law, what little there
is, and prevailing practice dictate that in the
parent-subsidiary situation there is no duty
to step aside,
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As John Frank pointed out to the Judici-
ary Committee during the Haynsworth
hearings, where there Is no duty to step
aside, there Is a duty to sit. Judge Hayns-
worth and Judge Blackmun sat in these
cases because under existing standards, not
the convenléent ad hoc standard of the
Haynsworth opponents, they both had a
duty to sit, But it 1s worth noting that if one
were to require a strict adherence to the
most rigld standard—Formal Opinion 170,
which states that a judge shall not sit in a
case in which he owns stock in a party liti-
gant—Judge Haynsworth whom Senator
Bayh opposed had only one arguable viola-
tion, Brunswick, whlle Judge Blackmun
whom Senator Bayh supported had one ar-
guable violation, 3M, and three clear viola-
tions, Hanson, Kotula and Mahoney.

The Senator from Indlana aiso argued
that since Judge Blackmun stepped aside in
Bridgeman v. Gateway Ford Truck Sales,?”
arising after the Haynsworth affair, a situa-
tion in which he owned stock in the parent
Ford which totally owned one of the subsid-
iary-litigants, he “displayed a laudable rec-
ognition of the changing nature of the
standards of judicial conduct.” ## Of course,
Judge Blackmun stepped aside after seeing
what Judge Haynsworth had been subjected
to. Haynsworth did not have an opportunity
to step aside in such situations since this
new Bayh rule was established during the
course of his demise. Certainly Judge
Haynsworth would now comply with the
Bayh test to aveid further attacks upon his
Judicial integrity just as Judge BlacKkmun
wisely did in Bridgeman.

1t is clear, then, to any objective reviewer,
that the Haynsworth and Blackmun cases,
aside from the political considerations in-
volved, were virtually indistingulshable. If
anything, Judge Blackmun had much more
flagrantly viplated that standard used to
defeat Judge Haynsworth than had Judge
Haynsworth, However, Judge Blackmun vio-
lated no existing standard worthy of deny-
ing him confirmation and he was quite
properly confirmed by the Senate on May
12, 1970 by a vote of 88 to 0.

A NEW TEST. CAN ONE BE CODIFIED?

Bad laws, if they exist, should be repesaled
as soon as poasible, still, while they continue
In force, for the sake of example they
should be religiously observed.—Abraham
Lincoln.

It has been demonstrated that Judges
Haynsworth and Blackmun violated no ex-
isting standards worthy of denying either of
them confirmation. Judge Carswell’s defeat,
like Judge Haynsworth's, was also due In
part to the application of a new standard—it
having been argued that mediocre nominees
had been confirmed in the past, a fortiorl
Carswell should be also. Yet, certainly
achievement was always a legitimate part of
the Senate’s consideration of & nominee for
confirmation just as ethics had always been,
The Senate simply ignored mediocrity at
various times in the past and refused to do
80 In the case of Carswell. And in the case of
Haynsworth it made up an unrealistic
standard of judicial propriety to serve its
political purposes and then ignored those
standards later in regard to Judge Black-
mun because politics dictated confirmation,

Possibly, new standards should be adopted
by the Senate but, of course, adopted pro-
spectively In the absence of a pending nomi-
nation and not in the course of confirma-
tion proceedings. In this regard, Senator
Bayh has now introduced two blllg, The Ju-
dicial Disqualification Act of 1870 and the
Omnibus Disclosure Act which, if enacted,
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would codify the standards he previously
employed to defeat Judge Haynsworth, This
legislative effort is an admission that the
previously applied standards were nonexist-
ent at the time. Those bills are, however,
worthy of serious consideration in a con-
tinuing effort to Improve judicial standards
of conduct. Some standards have been sug-
gested here and will be recounted again but
first some observations about the body
which must apply them.

First, it 1s safe to say that anti-southern
prejudice is still very much allve In the land
and particularly in the Senate. Although
this alone did not cause the defeats of
Haynsworth and Carswell, it was a major
factor. The fact that so many Senators were
willing to create a new ethical standard for
Judge Haynsworth In November, 1969, in
order to insure his defeat and then ignore
even more flagrant violations of this newly
established standard in May of 1970, can
only be considered to demonstrate sectional
prejudice.

Another ominous aspect of the past year's
events has been that we have seen yet an-
other example of the power of the press
over the minds of the people. As Wendell
Phillips once commented, “We live under a
government of men and morning newspa-
pers.” Certainly, one should not accuse the
working press of distorting the news. The
reporters were simply conveying to the
nation the accusations of the Senator from
Indiana and others in the opposition camp.
These accusations were interpreted by a
misinformed public outside the south (as in-
dicated by prominent public opinion polls)
as conclusive proof of Judge Haynsworth’s
impropriety and Judge Carswell’s racism,
neither of which was ever substantiated.
The press should remain unfettered, but
public figures must continue to have the
courage to stand up to those who would use
it for their own narrow political advantage
to destroy men'’s reputations, and more im-
portantly, the aura of dignity which should
properly surround the Supreme Court.

Some good, however, has come from this
period. Senatorial assertion agalnst an all
powerful Executive, whoever he may be,
whether it is in forelgn affalrs or in Su-
preme Court appointments, 1s healthy for
the country. Such assertions help restore
the constitutional checks and balances be-
tween our branches of government, thereby
helping to preserve our institutions and
maximize our freedom.

In addition, the American Bar Association
hag indicated a willingness to review its ethi-
cal standards and has appointed a Special
Committee on Standards of Judicial Con-
duct, under the chalrmanship of Judge
Traynor, which lssued a Preliminary State-
ment and Interim Report which would
update the ABA Canons of Judicial Ethics.
This report was discussed in publlc hearings
on August 8th and 10th, 1970 at the Annual
Meeting of the ABA in St. Louis and may be
placed on the agenda for consideration at
the FPebruary, 1971, mld-year meeting of the
House of Delegates, Both supporters and
opponents of Judge Haynsworth agreed
that a review and overhaul of the ABA's
Canons of Judicial Ethics was needed. This
should be valuable and useful to the Senate
as the Judiciary Committee under Senator
Eastland has made a practice of requesting
reports on Presidential nominees to the Su-
preme Court by the Standing Committee on
the Federal Judiclary of the ABA. This
practice probably should be continued as
the Senate has not, in any way, delegated
its decision upon confirmation to this out-
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side organization. Rather, it seeks the views
of the ABA before reporting nominees to
the Judiciary to the floor of the Senate just
as any committee would seek the views of
relevant outside groups before proposing
legislation.

Although not centiral to the consider-
ations of this article, it should be noted
what the Executive may have learned from
this period. President Johnson undoubtedly
discovered in the Fortas and Thomberry
noininations that the Senate could be very
reluctant at titnes to approve nominees who
might be classified as personal friends or
“cronies” of the Executive. It was also es-
tablished that the Senate would frown upon
Justices of the Supreme Court acting as ad-
visors to the President as a violation of the
concept of separation of powers. This argu-
ment was used very effectively against the
elevation of Justice Fortas to the Chief Jus-
ticeship as he had been an advisor to Presi-
dent Johnson on a myriad of maitters during
his tenure on the Court, President Nixon
learned during the Carswell proceedings
that a high degree of competence would
likely be required by the Senate before it
approved future nominees. He also learned
during the Haynsworth case that the
Senate would likely require strict adherence
to standards of judiciel propriety.

Unfortunately, as a result of this eplsode,
the Administration has adopted a very ques-
tionable practice in regard to future nomi-
nations to the Supreme Court. Attormey
General John N. Mitchell announced on
July 28, 1970 that the Justice Department
would adopt & new procedure under which
the Attorney General will seek a complete
investigation by the ABA’s Standing Com-
mittee on the Federal Judiciary before rec-
ommending anyone to the President for
nomination to the Supreme Court. This
Committee has already enjoyed virtually
unprecedented influence in the selection of
U.S, District and Circuit Judges as this Ad-
ministration has made no nominations to
these Courts which have not received the
prior approval of this twelve man Commit-
tee. In effect, the Administration, after del-
egating to this Committee veto power over
lower federal court appointments, has now
broadened this authority to cover its selec-
tions to the Supreme Court. Complete dele-
gation of authority to an outside organiza-
tion of s0 awesome a responsibility as deslg-
nating men to our federal District and Cir-
cuit Courts 1s bad enough, but such a dele-
gation of authority to approve, on the Su.
preme Court level, 1s most unwise, Far from
representing all lawyers in the country, the
ABA has historically been the repository of
“big-firm,” “defense-oriented,” “corporate-
type lawyers” who may or may not make an
objective appraisal of a prospective nomi-
nee, if President Wilson had asked the ABA
for prior approval of Brandeis, the Supreme
Court and the nation would never have ben-
efitted from his great legal talents. The pre-
sumption that such an outside organization
as the American Bar Association is better
able to pass upon the credentials of nomi-
nees for the federal courts and especially
the Supreme Court than the President of
the United States who is given the constitu-
tional authority, is an erroneous judgment
which the passage of time will hopefully see
reversed. 2* This i1s not to imply that ABA
views would not be useful to the Executive
in its considerations just as they are useful
to but not determinative of the actions of
the Senate (the Senate having rejected ABA
approved nominees Haynsworth and Cars-
well),
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What standard then can be drawn for the
Senate from the experiences of the past
year ln advising and consenting to Presiden-
tial nominations to the Supreme Court?
They have been set out above but should be
reiterated In conclusion. At the outset, the
Senate should discount the philosophy of
the nominee. In our politically centrist soci-
ety, it is highly unlikely that any Executive
would nomihate & man of such extreme
views of the right of the left as to be dis-
turbing to the Senate. However, a nomina-
tion, for example, of a Communist or a
member of the American Nazl Party, would
have to be considered an exception to the
recommendation that the Senate leave ideo-
logical considerations to the discretion of
the Executive. Political and philosophical
considerations were often a factor In the
nineteenth century and arguably In the
Parker, Haynsworth and Carswell caseg
also, but this Is not proper and tends to de-
grade the Court and dilute the constitution-
ally proper authority of the Executive in
this area. The President i3 presumsbly
elected by the people to carry out a program
and altering the ideological directions of the
Supreme Court would seem to be a perfectly
legitimate part of a Presidential platform.
To that end, the Constitution gives to him
the power to nominate. As mentioned earli-
er, if the power to nominate had been given
to the Senate, as was considered during the
debates at the Constitutional Convention,
then it would be proper for the Senate to
consider political phllosophy. The proper
role of the Senate is to advise and consent
to the particular nomination, and thus, as
the Constitution puts it, “to appoint.” This
taken within the context of modern times
should mean an examination only into the
qualifications of the President’s nominee.

In examining the qualifications of a Su-
preme Court nominee, use of the following
criteria is recommended. First, the nominee
must be judged competent. He should, of
course, be a lawyer although the Constitu-
tion does not require it. Judicial experience
might satls{y the Senate as to the nominee’s
competence, although the President should
certainly not be restricted to naming sitting
judges. Legal scholars as well as practiclng
lawyers might well be found competent.

Second, the nominee should be judged to
have obtained some level of achievement or
distinction. After all, it is the Supreme
Court the Senate [s considering not the
police court In Hoboken, N.J. or even the
U.S. District or Circuit Courts. This achieve-
ment could be established by writings, but
the absence of publications alone would not
be fatal, Reputation at the bar and bench
would be significant. Quality of opinlons if &
sitting judge, or appellate briefs if a practic-
ing attorney, or articles or books If a law
professor might establish the requisite dis-
tinction. Certainly, the acquisition of exper-
tise In certaln areas of the law would be an
important plus In determining the level of
achievement of the nominee,

Third, temperament could be significant.
Although difficult to establish and not as
important as the other criteria, tempera-
ment might become a factor where, for ex-
ample In the case of, Carswell, a sitting
judge was alleged to be hostlle to a certain
class of litigants or abusive to lawyers In the
courtroom.

Fourth, the nominee, if a judge, must
have violated no exlsting standard of ethical
conduct rendering him unfit for confirma-
tion. If the nominee is not a judge, he must
not have violated the Canons of Ethics and
statutes which apply to conduct required of
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members of the bar. If a law professor, he
must be free of violations of ethical stand-
ards applicable to that profession, for exam-
pie plagiarism,

Fifth and finally, the nominee must have
a clean record in his life off the bench. He
should be free from prior e¢riminal convic-
tion and not the possessor of debllitating
personal problems such as alcoholism or
drug abuse, However, this final criterion
would rarely come Into play due to the in-
tensive personal Investigations customarily
employed by the Executive before nomina-
tions are sent to the Senate,

In conclusions, thelr criteria for Senate
judgment of nominees to the Supreme
Court are recommended for future consider-
ations, It will always be difficult to obtain a
fair and impartial judgment from such an
Inevitably political body as the United
States Senate. However, it is suggested that
the true measure of a statesman may well
be the abllity to rise above partisan political
conslderations to objectively pass upon an-
other aspiring human being. While the
author retains no great optimism for thelr
future usage, these guidellnes are now, hev-
ertheless, left behind, a fitting epilogue
hopefully to a most unique and unforgetta-
ble era In the history of the Supreme Court.
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Mr. McCONNELL. It was pretty
clear to this Senator back In those
days, and it s still clear to him today,
that if we decide that the Senate and
the President are on coequal footing
on these nominations—in other words,
any inquiry that is relevant to the
President is relevant to the Senate—
we have a formula for gridlock In the
future.

What disturbs me is that if a majori-
ty of the Senators in this body today
decide, for whatever reason, that the
test 1s no longer competence or qualifi-
cations or a variety of other issues
that deal with the question of fitness,
but that we Instead should look at all
the criteria that a President, any
President, might take into account, we
have a formula for gridlock.

If the Senate happens to be conserv-
ative at a given moment and the Presi-
dent 1s a liberal, he might never be
able to get a nominee approved.

Over the years, going back to the be-
ginning of this couniry, there have
been some Senators at any glven
moment who have said: “Philosophy is
relevant. I choose to make it relevant.
I decide how to cast my vote, and I will
vote ‘no’ against the nominee.” But I
think it is safe to say that on no occa-
sion was that the majority view in the
Senate.

Nominees have been rejected, as we
all know, but I do not think that in
any one of those instances a majority
of the U.S. Senate reached the deci-
sion to reject a nominee on the basis
that the nominee’s philosophy was
slmply repugnant. Some took that
view. Others may have felt it in thelr
souls, But, in fact, the stated purpose,
the stated reason, for objecting to the
nominee was that the nominee some-
how did not meet professional qualifi-
cations or standards or fitness that we
can generally agree upon,

S0 what I worry about during the
course of the Bork nomination is that
the Senate reach an unfortunate deci-
sion that anything that is relevant to
the President’s consideration is rele-
vant to our consideration and that
that will be a formula for a gridlock.

The framers of the Constitution con-
sidered giving to the Senate the au-
thority to appoint a Supreme Court
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Justice. They rejected that. Clearly,
there is & difference between appoint-
ing, on the one hand, and advising and
consenting, on the other. They are dif-
ferent words; they must have a differ-
ent meaning.

It seems to me that the appropriate
role for us in this body is to look at
the character, the professional qualifi-
cations, the fitness, if you will, of the
nominee, and to leave to the one
person who is elected by all the people
of the United States the philosophical
Judgment. I think that if we follow
that standard, if 2 majority of this
body follows that standard, it will be
well served when the President of the
United States may be of a different
philosophical persuasion.

If, on the other hand, we are going
to decide, during the course of the
nomination of Judge Bork, that it Is
entirely relevant for the Senate to
consider philosophical leanings of a
nominee, then Senators such as
myself, who might prefer a conserva-
tive nominee—a year and a half from
now, for example, if the chairman of
the Judiclary Committee might be
President of the United States, he
might be confronted with a situation
in which there is deep-seated philo-
sophical opposition to an arguably
well-qualified liberal nominee for the
Supreme Court.

So the question is whether we ought
to do down that road. I hope that as
this debate unfolds over the coming
months, we will seriously consider
once agaln, as the Senate has on fre-
quent occasions over the years, what is
the appropriate role for this institu-
tion in advising and consenting to
Presidential nominations to the Su-
preme Court. It is a most serlous ques-
tion, and we ought to think very long
and very hard about what our appro-
priate inquiry ought to be. Qtherwise,
the Benator from Kentucky feels that
we will have continued perlods of grid-
lock over Presidential nominations to
the Supreme Court.

Mr. BIDEN. Will the Senator yield?

Mr. McCONNELL. I yield.

Mr. BIDEN. The Senator para-
phrased my earlier statement that if
they send up Bork, I would have to be
with him, The implication is that
somehow the Senator from Delaware
has changed his view and that the
change may have been because of
pressures of the chalrmanship.

I would like to point out to the Sena-
tor that upon voting for Judge Scalia,
I said to Judge Scalia at the hearing
that had Judge Scalia been changing
the balance on the Court, were he re-
placing someone other than a conserv-
ative like Chief Justice Burger, 1
might not be able to vote for him,

After that hearing, after voting for
on Scalia and setting out my reserva-
tions, I was asked what would happen
if they sent up a Bork. My response
was that if he were like Scalia I would
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probably have to vote for him, regard-
less of what anybody said. I got “heat”
for voting for Scalla.

My reference was in the context of
the Secalia nomination—I understand
the political value of taking it out of
context. I am not saying that the Sen-
ator from Kentucky did that, because
he might not be aware of my com-
ments on Scalia. But the reference was
made In the context of a Bork replac-
ing a conservative Justice. I laid out
my view clearly then. I said that if the
fundamental direction of the Court
were changed as a consequence of a
vote on & nominee, I would carefully
consider the wisdom of change.

It is my view that Judge Bork’s ap-
pointment to the Court would funda-
mentally change the direction of the
Court. That is why Judge Bork is not
Judge Scalia. There is nothing incon-
sistent in what the Senator from Dela-
ware did.

Mr. McCONNELL. I said that not to
impugn the motives of the chairman.

Mr. BIDEN. I appreciate that. I just
want to clarify the record.

I should like to say one more thing. I
share the Senator’s concern about
gridlock, and I will make an agreement
with him, If he will read my speech on
advise and consent, I will read his law
review article. At least, I would be cu-
rious to know the Senator’s reaction to
my analysis of the historical ecircum-
stances in which the philosophy of the
nominee clearly becomes a matter of
concern to the Senate.

I suggest this: I believe there is his-
torical evidence for using the phrase
“advise and consent” for the express
purpose of avoiding gridlock.

The reason why the Constitution re-
quires the advice of the Senate—is to
avoid conflict in those circumstances
where the President is clearly philo-
sophically different from the Senate,
the Framers of the Constitution envi-
sioned that possibility. It is implicit in
such a division that the country is di-
vided. If you have a President with
one philosophical view and the Senate
is controlled by the opposite party,
with a different philosophlical view, at
least arguably, the country is divided
on the issue.

To avoid gridlock both sides should
be reasonable—a President should
seek the advice of the Senate, and the
Senate should not insist that there be
a liberal or a moderate.

Of the 15 people that this adminis-
tration submitted to us for our votes,
we Immediately sald that more than
half a dozen, as many as 10, all of
whom are conservatives, would be ac-
ceptable, But we sald that there were
several who were on the end of the
Richter scale, who would cause & con-
frontation. That is not to prejudge
what the result of the confrontation
will be.

I say to my friend from Kentucky
that I respect his view on this. I ac-
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knowledge his having spent time con-
sidering and thinking about what the
Framers meant and what the constitu-
tional mandate for his body is, and I
respect the different view he has from
mine on this fssue.

In conclusion, it is my view that the
Framers envisioned the possibility of
gridlock when you have a President of
one philosophlic disposition and when
the Senate is controlled by the party
of another. That is why they put in
the words “with the advice of,” in
order to reach a compromise,

Mr. McCONNELL. I say to my
friend that with reference to his earli-
er observations about the balance
issue, that Is a fairly new issue, I sup-
pose, There were some of us who felt
that the Court was unbalanced in the
other direction a few years earlier, and
there is nothing particularly inappro-
priate about seeking to move it back In
a different direction.

Mr. BIDEN. I agree with that.

Mr. McCONNELL. Qver the years,
that has been a prerogative of the
President of the United States.

With regard to what the Framers
meant to do and how the Senate has
interpreted that over the years, the
Senator from Kentucky recalls from
his research a few years back—and it
is not quite as alive as it was when 1
was poring over the books In those
early days of 1970 and 1971—it was
pretty clear that there was no occa-
sion—and if I am wrong on this, I
would be happy to be corrected—there
was no occasion upon which a majori-
ty of the Senate stated the reason for
rejection as a philosophical doctrine,
shall we say.

There were Members of the Senate
who have all along the way said: “I
choose to call philosophy relevant.
Therefore, I vote ‘no.’” But I do not
think that on any of those occasions
upon which nominees were rejected, a
clear majority of the Senate, In
unison, said, “We reject this person
because his views are obnoxious.”
They tended to look for—and some-
times they found, as in the case of
Judge Carswell—disabling features,
lack of fitness, lack of character, lack
of professional standards.

I say this with some trepidation, be-
cause, as the Senator well knows, by
sticking to the standard I am advocat-
Ing, I put myself in the position,
maybe a couple of years from now, of
having to choke it down and support a
well-qualified nominee whose views I
find completely inappropriate.

If, in the course of this debate on
Judge Bork, a majority of the Senate
adopts the view that philosophy is just
as relevant for the Senate as it is for
the President, then I would say the
Senator from Kentucky is willing to
adopt that new view. If that 1s going to
become the majority view around
here—and we will find that out as this
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unfolds—then the Senator from Ken-
tucky will probably adopt that new
view. In the future, that will mean
that a good portion of us, maybe a ma-
Jority, at any glven time, will stand up
on any nominee who comes up and
say, If he Is too liberal for me or too
conservative for the Senator from
Delaware, “I am going to vote ‘no.””

And we are going to have an awful
lot of contentious nominations and an
awful lot of rejections. Really I do not
think it is a sound way to go. I know it
1s not easy. I must say to my friend
from Delaware I know it Is not easy
for a U.S. Senator who is generally lib-
eral In persuasion to support & con-
servative nominee.

I must say if I put myself in the Sen-
ator’s shoes or look down the road and
see myself in the position of having to
react to & nominee whose views I find
offensive In terms of his leftish lean-
ing, it would be tough, but I think the
best standard for the Senate to adopt
is to leave the philosophy to the Presi-
dent and to make certain that we get
men and women as nominees up here
who are men and women of conspicu-
ous achievement, those who have pub-
lished, those who have achieved great
distinction In their fields, In the field
of law, In the field of endeavor.

I think that is a lot safer ground for
us to be on for the future than to
simply adopt a philosophical inquiry
and go down that road. That is my
principal concern.

Mr. BIDEN. If the Senator will
yield, I would like to make three
points. No. 1, that although there Is no
time when as many as 25 have at one
time sald that they explicitly set out
philosophy as a rationale for their
vote—I may have miscounted; it is In
the record and I will not take the time
now to go through it—there are quali-
fied nominees who were rejected for
clearly political reasons. Rutledge was
clearly qualified. He was one of the
Framers of the Constitution. He had
served on the Supreme Court. He was
clearly qualified. No one suggested
that he did anything that was inap-
propriate or unethical in any way. Yet
& majority concluded he should not be
the Chief Justice,

Mr. McCONNELL. If I may Inter-
rupt, on the Rutledge nomination, he
did have a temperament problem that
was widely viewed as relevant.

And when we are talking about the
judiciary, and I might say harkening
back again to my law journal article,
judicial temperament, one of the
standards I set out I thought was ap-
propriate that the Senate ocught to
take a look at even though on this
they may be cloaking it, I agree with
my frlend, I think some people over
the years have looked for a problem
because they really did not like the
philosophy. They tried to find some-
thing wrong because they did not like
the philosophy. At least they felt the
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need to find something relevant as a
reason for voting “no.”

Mr. BIDEN. I think that is fine. In
the case of Rutledge they sald the Jay
Treaty. They said anybody who can be
so0 vociferous agalnst the treaty obvi-
ously has to be unstable and not have
judicial temperament. That may be
the case. They may have cloaked it an-
other way.

Let me speak to the second point,
and that is that somehow the Senator
from Delaware or other Senators who
do not share the view of President
Reagan on & number of lssues would
not vote for conservative judges. The
fact of the matter is I have already
voted for two conservative Justices. No
one suggests that Sandra Day O’'Con-
nor was a liberal. No one ever suggest-
ed she was. Clearly no one ever said
Justice Scalia was a llberal. As a
matter of fact he was oiffered as a in-
tellectually profound conservative,
and I voted for both of them.

So this is not a question of not heing
able to vote for a conservative nomi-
nee. I have already done this twice so
far just in the last 5 vears. This goes
beyond that gquestion without deter-
mining whether you should or should
not vote for Judge Bork to become
Justice Bork.

The fact of the matter is that when
vou have a judicial philesophy, assum-
Ing that Judge Bork does, that Is so
clearly going to fundamentally change
the outcome of decisions on the Court
on a whole range of issues, when you
have as, Judge Bork apparently does, a
view that has a very, very limited view
of the ninth amendment and the right
of privacy, when vou have views he
has, it is not inappropriate to say “I
just cannot support such a person to
the Bench at this moment.”

Mr. McCONNELL. Will the Senator
vield on that point?

Mr. BIDEN. Surely.

Mr. McCONNELL. Is the observa-
tion of the Senator then that it is OK
to support a conservative but not too
many of them?

Mr. BIDEN. The observation is that
on occasion can be the case.

For example, If tomorrow the Sena-
tor from Kentucky were President of
the United States and the entire Su-
preme Court resigned, for whatever
reason, is the Senator from Kentucky
suggesting that he would even contem-
plate, as conservative as he is, putting
nine Judge Borks on the Court? I sus-
pect he would say at some point the
Senate would be able to say now wait a
minute, It Is one thing to have a con-
servative point of view on the Court; it
is another thing to have nine Judge
Borks. Conversely, If the Senator from
Delaware were President, would it be
appropriate for him If the entire
Court, God forbid, had a horrible acci-
dent or resigned, to say I put nine

, Brennans on the Court?
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Mr. McCONNELL. If that is a ques-
tion to the Senator from Kentucky, let
me respond I do not think there is
anything In the Constitution about
this balance concept that he has been
talking about.

Mr. BIDEN. The Sensator Is correct.

Mr. McCONNELL. My view is that
the balance is a philosophical matter
and as the Senator from Kentucky has
said earlier it 18 my judgment that the
philosophical leaning of the nominee
is the prerogative of the President.

S0 If the question is would the Sena-
tor from Kentucky support nine Judge
Borks if we got them all up at one
time If they met the standard of fit-
ness, competence, and temperament
and achievement we have the right to
expect as a nominee for the Supreme
Court, the answer would be yes, If any
President sent up nine Harrold Cars-
wells, the answer would be no. And so
the Senator from Kentucky is saying
once again it seems to me the relevant
Inquiry here is that we have a right to
expect excellence—

Mr. BIDEN. That is correct.

Mr. McCONNELL {continuing]. In a
Supreme Court nominee,

But as to whether his views tend to
be liberal or conservative it seems to
me that is the inquiry for the Presi-
dent.

Mr. BIDEN. That is the fundamen-
tal disagreement. I think the Constitu-
tion clearly and precedent clearly dic-
tate a different result.

I would suspect that the Senator
from Kentucky might have a different
view If I found him—assuming there
were one—an incredibly bright, well-
written, honorable, card-carrying
Communist, who wished to be on the
Court, met every standard, had judi-
cial temperament, never lost his or her
temper, were In the position where he
understood the Constitution thor-
oughly, said he would abide by it,
agree to it, and was that well-written
and scholarly. I Imagine the Senator
would say, “Whoa, wait a minute, I
cannot accept the views that are em-
bodied in the basic phillosophy this
pergon brings to the bench,” would he
not

Mr, McCONNELL, I mentioned that
issue again In my article which the
Senator now agreed to read, and I ap-
preciate that. I cited that as an exam-
ple, about the only example I think
certainly makes a philosophy relevant,
Presumably there you would be talk-
ing about someone who would bhe In
favor of violent overthrow of our
system. So the Senator picked a case
where I suppose one would have to
concede his philosophy would be rele-
vant inquiry.

I do not think the Senator Is equat-
ing the Bork nomination is in any way
that much outside the main stream of
acceptable Judicial thinking in our
country, is he?
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Mr. BIDEN. No; I am not. What 1
am responding to is the point the Sen-
ator cannot have, and the Senator ac-
knowledges he does not clearly have,
an absoiute standard as long as some-
one meets the test of judicial tempera-
ment, Intellectual excellence, and
training. The point I am making is
that the Senator himself acknowi-
edges that there are occasions when in
fact other relevant factors, Including
philosophy, even come in even from
the Senator from Kentucky.

Mr. McCONNELL. I make this com-
mitment: if any President of the
United States, while the Senator
serves In the Sensate, sends up & Com-
munist, I will oppose it 50 we can move
that one off the table,

I might say to my friend, I think he
would have been on firmer ground had
he opposed the nomination of Judge
Scalia. It seems to me that if we are to
conclude that the philosophy is a rele-
vant inquiry, if we are, it ought to
apply to any conservatives. I think the
Senator would have been on much
firmer ground had he gone on and sald
this last year, by golly, I just think
Judge Scalia is too far to the right, he
is going to vote ways I do not approve
of; therefore, I oppose him.

Mr. BIDEN. If the Senator wlll
vield, what I suggested then and I sug-
gest now is that the fact of the matter
is that there are occasions, three occa-
sions when in fact the U.S, Senate and
individual Senators should, and I
would argue must, consider the judi-
cial philosophy of the nominee. One of
those occasions is when that nominee,
being placed on the Court, would fun-
damentally change the outcome of the
Court rulings. I believe there should
be conservative points of view repre-
sented on the court. I believe that
brings about an intellectual dynamism
that is required to the Court. I want
that point of view represented on the
Court. And I mean that sincerely. But
I do not want that point of view, what
I view as an extreme right position
taken by Judge Bork on any lIssues, I
do not want that to bhecome law on the
Court.

I do not want that to be the direc-
tion of the Court. But I do want it rep-
resented, assuming he meets the other
criteria that the Senator has suggest-
ed. And I belleve he does. I believe
that he is honorable, that he is intel-
lectually fit, that he is scholarly, that
he has a background, et cetera. The
fact of the matter is that if, in fact,
placing a nominee on the Court is
going to—for example, would the Sen-
ator, and this i1s more a rhetorical
question he can answer; I do not
expect him to—would the Senator vote
for a nominee to the Supreme Court
who argued still that Plessy versus
Ferguson should be the prevalling law
of the land, that Brown versus the
Board of Education was incorrectly de-
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cided, that it was a wrong declsion.
Would he vote for such a person?

Mr. McCONNELL. I probably would
not on the grounds that it would be
foolish to throw out that many years
of legal precedent. I had a question.

Mr, BIDEN., Let me ask another
question.

Mr. McCONNELL. Since I have the
floor.

Mr. BIDEN. If the Senator will
vield, let me ask a second question and
then I will yield. If the nominee who
the Senator was about to vote on said
that, In fact, stare decisis was a reie-
vant concept when it came to the Su-
preme Court and that if any decision
is incorrectly decided by the Court In
the past regardless of the impact it
would have on the decisions that had
been made thus far, he would not feel
compelled to abide by what had been
precedent for the last 15 or 20 years,
wouid the Senator then vote for such
a nominee?

Mr, McCONNELL. It would seem to
this Senator that, to the extent that a
nominee’s views amounted to incompe-
tence, In terms of the judgment of
how our court system works, it could
raise what I believe Is a relevant in-
quiry into his judicial ability.

You cannot simply ignore—I missed
the last part of the question. Senator
STEVENS had my attention.

Mr. BIDEN, I think it is Important. I
will repeat it because it relates to what
you are suggesting there. There 1s no
incompetence to suggest that the
court incorrectly decided Brown versus
the Board.

A lot of very brilllant people
thought that was the wrong decision.
It is not incompetent to suggest that,

Mr. McCONNELL. Incompetence is
not the word, but I think for any
nominee to argue that many years of
precedent on a significant area might
be irrelevant would certainly raise the
question.

I do not know, based on this hypo-
thetical, which way I would vote in
that situation.

Mr. BIDEN, How about the circum-
stances where a nominee said that a
decision like the Griswold case, where
the State of Connecticut passed a law
saying that you cannot advise married
couples on the use of birth control, is
against the law and if you advise a
married couple on the use of birth
control devices, you will be prosecuted.

That case was appealed to the Su-
preme Cowrt. The Supreme Court
ruled that the State of Connecticut
cannot do that, because it violates the
privacy of people in Connecticut.

That was In the mid-sixties. How
about & nominee who came along and
said that that was Incorrectly decided;
there is no right to privacy that exists
within the Constitution and that “I
would overturn those decisions”? How
would you feei about voting for such a
nominee?
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Mr. McCONNELL. We can talk
about hypotheticals all day.

Mr. BIDEN, That is not a hypotheti-
cal,

Mr. McCONNELL. You will have a
chance to ask the nominee that ques-
tion and I am sure you will. We will
get back to this discussion In a
moment, but the Senator from Alaska
has some bills that have been cieared,
I think.

Mr. BIDEN. I am willing to cease
and desist,

Mr. McCONNELL. We can talk
about hypotheticals all day. My friend
from Deiaware has talked about the
need to keep the Court balanced and
he is concerned about, as he puts it,
unbalancing the Court to the right. I
would hope the Senator, since he
thinks this balance 13 so criticai, would
also oppose a nominee who might also
someday unbalance the Court to the
left and I will be listening during the
course of the debate as to how we are
going to achieve this mystical balance
and keep the Court in perfect perspec-
tive from right to ieft. This standard
by which we measure all these nomi-
nees will be something, maybe, that
will evolve in the course of the hear-
ings and the floor debate,

Mr. President, I have the floorand I
am golng—is the Senator from Alaska
ready? Is the Senator from Alaska
ready to proceed?

Mr. STEVENS, I would say, Mr.
President, to my good friend from
Kentucky, that when this dialog is
ended the distinguished leader and I
have some routine business to handle
but we did not want to interrupt it in
any way.

Mr. McCONNELL. The Senator
from Kentucky has a meeting to
attend and he is prepared to yield the
floor and I am sure this debate will
continue for many days in the future.
I yield.

Mr. BIDEN. The Senator from Dela-
ware will not continue the debate
except to take 1 minute. The Senator
from Delaware is not insisting there be
a perpetual balancing in the court and
has never argued that. The Senator
from Delaware is suggesting that
when the balance is going to change
from one direction to another In a sig-
nificant way, as everyone acknowl-
edges this nominee will do—everyone
acknowledges that—when that occurs
each Senator then has an obligation to
determine whether or not he wishes it
to change in that direction. That is
what the Constltution says we should
do.

If he chooses that it should change,
then he should vote for the nominee.
But if he believes that in so changing
the balance it will move the country in
& direction with which he or she fun-
damentally disagrees, then the Consti-
tution says they should vote no. That
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is all. There is no mystical or mythical
balance.

For, if you were to say that, it would
mean the court could never change, It
is just a matter of whether or not it
changes in a way that each Senator
thinks it should or should not change,
I would suggest that the line of ques-
tioning that the Senator from Ken-
tucky was raising is a valid one. If, In
fact, you find yourself in a circum-
stance where there are precedents
that a Justice would very well over-
rule—longstanding precedents—assum-
ing he would say and he has written
that he would overrule them and he
would overrule them In a way that you
do not like; then it seems to me every
Senator should ask: Do I want that to
be the case?

That is all 1 am saying, I thank my
friend from Kentucky. I look forward
to continuing discussions with him on
this subject and I thank the Chalr,

EXTENSION OF TIME FOR
MORNING BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that morning busi-
ness be extended until 1 o’clock, that
the distinguished Senator from Alaska
have 3 minutes to introduce & bill;
that the distinguished Senator from
New Hampshire may have § minutes,
and the distinguished Senator from
Oklahoma may have 5 minutes, At the
conclusion of those speeches, I ask
unanimous consent that the Senate
stand in recess until 2 p.m.

Mr. HUMPHREY. Mr. President, 1
would like to have 10 minutes, If I
may, or be permitted to ask for an ex-
tension.

Mr. BYRD. Mr. President, I will
change that so that the distinguished
Senator from New Hampshire may
have 10 minutes, 3 minutes to Mr. STE-
VENS, and 5 minutes to Mr. BOREN, and
at the conclusion of the remarks the
Chair recess the Senate until 2 p.m.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

DOCUMENTATION OF FOREIGN-
BUILT FISH-PROCESSING VES-
SELS

Mr. STEVENS. Mr. President, I
want t0 express my deep appreciation
to the distinguished majority leader
for agreeing to this procedure.

Mr. President, I send to the desk a
bill and ask for its Immediate consider-
ation.

The PRESIDING OFFICER. The
bill will be stated by title.

The assistant legislative clerk read
as follows:

A hill (8, 1591) to temporarily restrict the
ability to document foreign-bullt flsh-proc-
essing vessels under the laws of the United
States,

The PRESIDING OFFICER. The
majority leader is recognized.
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Mr. BYRD. Mr. President, there is
no objection on this side. It has been
cleared and we are ready to proceed
with {ts Immediate consideration.

The PRESIDING OFFICER. With-
out ohjection, the bill will he consid-
ered to have been read the second
time and the Senate will proceed to its
immediate consideration.

The Senate proceeded to consider
the bill.

Mr. STEVENS. Mr. President, I am
offering an emergency bill designed to
prevent the documentation of foreign-
buflt fish processing vessels under the
laws of the United States until March
1, 1938,

This issue 1s of critical importance to
the U.S. fishing industry. Under cur-
rent law, forelgn companies can take
advantage of the U.S. documentation
laws and claim access to U.S, fisheries
resources in contravention of the Mag-
nuson Fisherles Conservation and
Management Act. The Senate Com-
merce Committee and the House Mer-
chant Marine and Fisheries Commit-
tee are In the process of developing
legislation to correct the lpophole in
the documentation laws. Despite warn-
ings from Members of Congress to re-
frain from documenting any foreign-
built vessels until this issue has been
resolved, a Korean company has sub-
mitted applications to have three ves-
sels documented as United States fish
processors.

The U.S. Coast Guard has informed
me that it does not have discretion to
deny an application if it has been
properly flled. This amendment would
prohibit the Coast Guard from ap-
proving any such application until the
Senate and House have had time to
carry the legislative effort to its con-
clusion.

Mr. President, this bill will suspend
the right of the Coast Guard to issue
certificates of reflagging for foreign-
built vessels to become fish processors
under the laws of the United States
until March 1, 1988, so that both the
House and the Senate can complete
work on a very complicated bill deal-
ing with this subject.

Mr. President, I appreciate the coop-
eration of all concerned.

The PRESIDING OFFICER. The
bill is before the Senate and open to
amendment. If there be no amend-
ment t0 be proposed, the question is
on the engrossment and third reading
of the bill.

The bill (S. 1591) was ordered to be
engrossed for a third reading, was read
the third time, and passed, as follows:

8. 1591

Be it enacled by the Senale and House of
Representatives of the Uniled Stales of
America in Congress assembled, Notwith-
standing Chapter 121 of Title 46 of the
United States Code, the Secretary of the de-
partment in which the Coast Guard 1s oper-
ating shall not grant a certificate of docu-
mentation to any foreign-built vessel for use
as & fish processing vessel. This restriction
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shall be effective until March 1, 1888. The
Secretary may Issue such regulations as the
Secretary considers necessary to obtain In-
formation on the intended use of any vessel
applying for a certificate of documentation
in order to prevent the documentation of a
foreign-bullt fish processing vessel.

Mr. STEVENS. Mr, President, 1
move to reconsider the vote by which
the bill was passed.

Mr. BYRD. Mr. President, I move to
lay that motion on the table.

The motion to lay on the table was
agreed to.

Mr. STEVENS. I thank the distin-
guished majority leader.

Mr. BYRD. I thank the Senator.

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, I wonder
if the Senator from Colorado and I
may proceed with a little business.

THE CALENDAR

Mr, BYRD, Mr. President, I ask the
distinguished acting Republican leader
[Mr. ArRMsTRONG] if the following cal-
endar orders have been cleared on his
gside of the alsle: Calendar Order No.
250, Calendar Order No. 267, Calendar
Order No. 276, and Calendar Order
No. 289.

Mr. ARMSTRONG. Mr. President, if
the distinguished leader will yield to
me, I will be happy to respond that
they have been cleared, and, at the
right time, either now or later, I would
like to take a few moments to explain
why they have been delayed until now.
But at this point they are cleared on
this side.

Mr. BYRD., Very well, We could wait
until later If the Senator wishes to
speak. I do not want to delay the other
Senators who are waiting.

Mr, ARMSTRONG. I would think it
would take 1 or 2 minutes for me to
explain the delay. I will be glad to do
that now or return another time,

Mr. BYRD. Very well. If the Senator
would llke to explain it now, we will
proceed with the explanation.

Mr. ARMSTRONG. I will be happy
to.
Mr. President, there are about six or
seven items of the Senate Rules Com-
mittee which were pending on the cal-
endar which I asked that we withhold
action on. At the request of the major-
ity leader and subsequently the minor-
ity leader, I have cleared these four
items which have just been listed.

The reason I asked that they be held
up for a few days is simply to gently
and in a friendly way make the point
that there are two parties in the
Chamber and that the Senators on
both sides of the aisle have a right to
be consulted about these things, and
to express my concern about some ac-
tions which are occurring under the
direction of the Rules Committee.
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the completion of such a transfer, I
believe it is important that the Senate
address this matter promptly and I
urge my colleagues to vote for this
measure.

Thank you, Mr. President.

The bill was ordered to be engrossed
for a third reading, read the third
time, and passed; as follows:

8. 1194

Be it enacled by the Senale and House of
Represenialives of the United Stales of
America in Congress assembled, That (a)
the real property described in subsection (b)
shall be transferred without compensation
or reimbursement from the control and ju-
risdiction of the General Services Adminis-
tration to the control and jurisdiction of the
Veterans' Administration.

(b) The real property referred to in sub-
section (a) Is a tract of land located In the
NW ¥ of Section 39, Township 10 North,
Range 3 East, New Mexico Principal Meridi-
an, consisting of 5.081 acres, more or less, in
Bernallllo County, New Mexlco, such prop-
erty being that same property that—

(1) was formerly part of the Veterans’ Ad-
ministration Medieal Cenhter, Albuquerque,
New Mexico;

(2) was transferred to the State of New
Mexico at no cost for use as a highway cor-
ridor in 1974; and

(3) was subsequently retransferred by the
State of New Mexico to the General Serv-
fees Administation at no cost,

The PRESIDING OFFICER (Mr.
RockEFELLER). The Senator from New
Hampshire Is recognized for 10 min-
utes.

Mr. HUMPHREY. Mr. President, 1
thank the Chair,

Mr. President, before I return to my
remarks on the nomination of Judge
Bork, I want to state my regret at
what seemed to me to be a suggestion
on the part of the Senator from Ken-
tucky that the Senator from Colorado
has somehow treated him unfairly in
the colloquy that took place a moment
8go. Surely, if a poll were conducted
on both sides of the aisle few Senators
would come out farther ahead than
the Senator from Colorado in matters
of falrness and graciousness and gen-
erosity, So I did not want the opportu-
nity to pass by without stating that
for the record.

BORK NOMINATION

Mr. HUMPHREY. Mr. President,
the chairman of the Judiciary Com-
mittee, Senator BIDEN, addresed the
body earlier this afternoon to further
expound on his views with respect to
the Bork nomination. He sald after-
wards In an exchange with this Sena-
tor—perhaps earlier as well; I was not
here for the entire speech—that he
has reached an agreement with the
ranking member of the Judiciary Com-
mittee, Senator THURMOND, t0 commit
to a date of October 1 to report out
the Bork nomination, provided that
preceding period is sufficient to ac-
commodate all of the witnesses plus 1
additional day.
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That is very good news, indeed, and I
thank the chairman of the Judiciary
Committee for that commitment. It
does not erase, of course, the fact that
by selecting September 15, on which
date the hearings are to begin, the
chairman has set a new modern times
record for delaying the onset of such
hearings. Research done by the Con-
gressional Research Service shows
that over the last quarter century, the
modern era telecommunications, the
average time between the receipt of
the nomination papers by the Senate
and the beginning of nomination hear-
Ings by the Judiclary Committee has
been 17.8 days.

In this case, in the case of Bork,
under the timetable set up by Senator
BrpEN, it will be 70 days, some four
times the average, almost twice the
delay of the previous record, which
was 42 days in the case of Justice
Scalia.

I think that such a delay is unneces-
sary and Is unfair to the President and
the nominee. It is unfalr to our judi-
cial system because of the effect the
delay will have on the Court when it
begins its new term. It is quite possible
that we may have some 4-4 decisions,
and in those cases justice will be de-
layed, if not completely denied.

S50 I regret that September 15 re-
mains as the date, but I am grateful to
the chairman for expressing his com-
mitment to report the nomination by
October 1.

Maybe this is & sign that the dust Is
settling. Maybe this Is a sign that the
rhetorical dust that was thrown up in
the heated, partisan pawing of the
earth is beginning to settle. I hope so.

I believe that when we begin to
focus on the facts and the dust settles
and we can discern the facts, a majori-
ty of the Senate will see that the
nominee is extraordinarily well quali-
fied to serve on the Supreme Court.
Indeed, If one were to design a hypo-
thetical candidate for a person ideally
suited to the Supreme Court, it would
closely match the actual—not the hy-
pothetical—career and accomplish-
ments of Robert Bork,

He received his law degree from the
Unlversity of Chicago Law School, one
of the most prestigious In the Nation.
He served with the highest distinction
as 8 professor of law at Yale Law
School, where he held two of the most
distinguished chairs at that institu-
tion. His scholarly legal writings have
been both prolifie and profound, re-
flecting an appreciation and respect
for our written Constitution that Is ex-
actly what we need on the Court.

Robert Bork served in the third
highest post In the Justice Depart-
ment, to which he was confirmed by
the Senate—that is, the post of Solici-
tor General of the United States—
from 1973 to 1977, where he served as
the Justice Department’s chief litiga-
tor before the U.S. Supreme Court.
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His performance In that capacity was
exemplary In every respect and fur-
ther provides him with Invaluable
knowledge and understanding of and
respect for the high court as an insti-
tution,

Later, as Senators know-—many of
whom were here at the time—Robert
Bork was nominated and confirmed
unanimously by this body to the D.C.
Circuit Court of Appeals, generally re-
garded as the second-most Important
court In the country, second only to
the Supreme Court itself, I repeat:
Judge Bork, who is now the object of
s0 much criticism and vitriol, was
unanimously confirmed by the Senate
of the United States to the second-
most important court m this country.

Surely, Senators, particularly those
who, like this one, were here in 1982,
are not about to retract the votes they
cast that vear, are not about to admit
that in the discharge of their responsi-
bilities In connection with that nomi-
nation, they were careless or guilty of
malfeasance n casting their vote
unanimously for this man to occupy
the second-highest court in the coun-
try.

Let me say further, Mr., President,
that Judge Bork's performance on the
D.C. court has been outstanding and
fully compatible with the sound prin-
ciples of judging cases which he ex-
pressed In his confirmation hearings.

I mentioned the facts, as opposed to
the hot political rhetoric. Here are the
facts.

He served for 5 years in that second
most iImportant tribunal. He has au-
thored over 100 majority opinions, not
one of which has been reversed by the
Supreme Court. Such a record would
be Inconceivable if, as alleged by his
opponents, Judge Bork was an ideolog-
jcal extremist on the fringes of the ju-
dicial mainstream.,

I point out, further, with regard to
his service on the Circuit Court of Ap-
peals for the Digtrict of Columbia,
that he voted with Judge Scalia, when
they both served together, 98 percent
of the time. Ninety-eight percent of
the time, these two judges voted alike,

So I say to the Senator from Dela-
ware, using his own words, Bork looks
a lot like Scalia.

The Senator from Delaware seemed
to indicate today that he now, once
more, has an open mind, if I correctly
interpret him, although one gets the
Impression that he has done a number
of piroueties on this issue, and he
might be the envy of Mikhall Barysh-
nikov. In any event, one hopes he still
has an open mind and that after par-
ticipating in the hearings, the Senator
from Delaware will recognize and real-
ize that in fact—as I have just made
the point—Bork looks a lot like Scalia;
s0 now let us have the other part of
the agreement, which is that we hope
the Senator will support Bork.
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With regard to the irresponsible

charges that Judge Bork is an ideologi-
cal extremist, let me cite a source that
styles himself as a liberal Democrat,
Lloyd Cutler, former White House
counsel to President Carter, one of the
most respected and knowledgeable
lawyers in the Nation, who directly re-
futed the charges, saying in an article
in the New York Times of July 16;
* * * Judge Bork is neither an ideologue nor
an extreme right-winger, either in his judi-
cial philosophy or In his personal position
on current social issues. 1 base thls assess-
ment on & post-nomination review of Judge
Bork’s published articles and opinions, and
on 20 yvears of personal association &g a pro-
fessional colleague or adversary. I make it
as a liberal Democrat and as an advocate of
civil rights before the Supreme Court,

Mr. President, this statement shows
that the charges of ideological extre-
mism raised against Judge Bork are
nothing more or less than partisan po-
lltical attacks.

I hope Senators will keep an open
mind, as urged by the majority leader
and the senior Senator from Arizona,
both of whom are Democrats. The
least we can expect Is that Senators
will keep an open mind until after the
hearings and until the nominee has
has & chance to utter at least a few
words in his own defense, In the set-
ting of committee hearings.,

Mr, President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to
call the roll.

Mr. BOREN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ATTACK ON SENATOR
METZENBAUM

Mr. BOREN. Mr, President, a few
days ago, I read reports in the press
about the attack that had been made
on one of our colleagues, the Senator
from Ohio [Mr, METZENBAUM]. Accord-
ing to these press reporits, which were
later discussed on the Senate floor,
plans were being made to try to por-
tray Senator METZENBAUM, fOr purely
political reasons, as a person in sympa-
thy with Communist causes.

Mr. President, while I was tied up in
committee meetings, the discussion oc-
curred on the Senate floor, and I did
not want to let the matter pass with-
out making some comments for the
record about how I feel about these
kinds of allegations and that kind of
politics,

These kinds of distortions have abso-
lutely no place in American politics.
These kinds of attempts to assassinate
the character of any public official de-
serve to be roundly repudiated, not
only by every Member of the Senate
but also by the American people.
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It 15 well known that Senator MET2-
ENBAUM and I have had many heated
debates on the Senate floor. Just a few
weeks ago, we engaged in a debate on
the plant closing policy. We were on
opposed sides.

Time and time again, perhaps, 1
have had more debates with Senator
MEeTZENBAUM on the floor of the
Senate than with any other Senator,
especially with regard to energy
policy. It is an understanding to say
that we do not agree when it comes to
matters pertalning to energy policy
and several other issues. No one can
accuse this Senator of being one who
would try to apologize for Senator
METZENBAUM or his behavior because
we are always in agreement. It is well
known that we have had honest differ-
ences of opinion.

Let me say this: As chairman of the
Intelligence Committee, I have the
privilege of serving with Senator
METZENBAUM on that committee, His
patriotism and his devotion to his
country are daily demonstrated in his
service on that committee. He keeps
the secrets. He conducts himself in a
manner always consistent with what
he sincerely believes is in the best in-
terests of the United States of Amer-
ica. He never hesitates to support
those programs vital to our national
security, which he believes will help
enhance the strength of the United
States of America and our ability to
meet the threat from those who stand
against us, Including those in the Com-
munist bloc.

And I simply could not let the mat-
ters pass having served as a colleague
on the Intelligence Committee with
Senator METZENBAUM, and having ob-
served his dlligence, his patriotism, his
commitment to this country, his desire
to see everything done to protect its
security against those in the Commu-
nist bloc and others, without raising
my voice to condemn those who have
made these false and despicable
charges against the patriotism of a
very fine man, an able public servant,

It i1s a part of our system that we
will sometimes disagree. It is a part of
our system, an appropriate part of our
system as Senator METZENBAUM and I
have engaged in days and days and
hours of debate on those issues abhout
which we have a differences of opin-
ion.

I would fight to the last, as has been
sald many times by others in history,
for the right of those who happen to
disagree with me to hold their views
and to express their views and to act
upon them.

That is what this country is all
about. That is the freedom that this
Constitution reserves to us.

No one should impugn the motives
and Integrity of anyone else simply be-
cause he happens to disagree with you
on the issues.
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So, Mr. President, I am pleased to
have had this opportunity to make
these comments, and I have great re-
spect for Senator METZENBAUM 45 &
human being and I have great respect
for his patriotism.

BIPARTISAN CONSENSUS

Mr. BOREN, Mr, President, I would
like to say one other word. There have
been discussions over the past several
days again commenting upon in the
press yesterday. Efforts are under way
to try to forge a bipartisan consensus
in some of the critical areas of foreign
policy, especially the area of Central
America policy.

Mr. President, I commend leaders on
both sides of the aisle for trying to
make that effort. If there Is any war
that needs to be ended it is the war be-
tween the two ends of Pennsylvania
Avenue,

We In the Congress and those in the
executive branch work for the same
people and the same cause.

I have read reports and I know from
personal conversations as Speaker JIM
WRIGHT, the Speaker of the House
from TexXas, is endeavoring to take
lead in these matters.

Mr. President, our country has never
been served better than In the days in
which President Dwight Eisenhower,
Republican, and Speaker Sam Ray-
burn, another Texas Democrat,
worked together, met together, con-
sulted together so that we could forge
bipartisanship in foreign policy.

When they spoke to the world, they
spoke to the world as America speak-
ing, not as Democrats and not as Re-
publicans, not the executive branch
and not the legislative branch.

Mr. President, when I heard about
these Initiatives, and when I heard
about what Speaker WRIGHT was
trying to do to open consultation and
cooperation between the two branches
of Government, I wanted to publicly
say that I salute his courage, I salute
what he is trying to do for the sake of
this country. As Sam Rayburn often
said and Harry Truman often said if
you want to be a good Democrat, you
must first be a good American.

That should be true about the mem-
bership In either of our two great po-
litical parties.

Speaker WRIGHT I5 acting in that
tradition. All Americans without
regard to party should hope and pray
that he will succeed In rebuilding that
kind of trust and forging that kind of
bipartisan coalition so0 necessary to
our national interest.

Since I have been a Member of this
Congress I have rarely seen initiatives
that I think held more promise. I have
rarely seen more courageous action by
any individual that I have seen from
Speaker WRIGHT. I salute him. I wish
him well. I make it clear that as one
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tion Act, it is clear that we have much
work ahead of us. It is reassuring to
know that in such efiorts, we can
count on the assistance of individuals
such as Fred Brown who are dedicated
to reclaiming abandoned mine lands.

ADVISE AND CONSENT ROLE OF
THE SENATE

Mr, SIMON. Mr. President, the Sen-
ate’s calendar Is ticking toward a mo-
mentous decision: whether to confirm
Judge Robert Bork to be the next As-
gociate Justice of the Supreme Court
of the United States. Because Justice
Lewls Powell was the swing vote on an
Increasingly divided Court, Judge
Bork, {f confirmed, could have the op-
portunity to cast the deciding vote on
many of the most significant constitu-
tional law issues of our day, 1ssues af-
fecting all Americans. Thus, the next
Justice will determine whether a
woman’'s right to choice In abortion
will survive, whether affirmative
action will be allowed, whether the
protection of free speech will remain
robust or muted, whether the tradi-
tional wall of separation hetween
church and state stands secure or is
breached. Wilth so much at stake, it is
essential that the Senate carry out its
proper role in the appointment proc-
ess and that the public undersiand
that role,

There is a reason judicial nominees
should receive the special scrutiny of
the Senate. In contrast to the Presi-
dent’s nominations to positions within
his own executive branch, appoint-
ments to the judiciary are to a branch
of Government that is supposed to be
independent of the President and for a
duration exceeding his own term of
office, For the President to control
such appointments unilaterally would
be inappropriate, especially In a politi-
cal system where checks and balances
are so important. The Senate is an in-
stitution in some ways not as broadly
representative as it should be: we have
only two women; there are no biacks;
no Hispanicg, But the Senate is broad-
ly representative of the country’s po-
litical diversity. It does not defer to
the President when it thinks his pro-
posed hudget or legislation will harm
the country, and the same should be
true with respect to his judicial nomi-
nees.

Given that basic perspective, what
criteria should the Senate use In eval-
uating judicial nominees as part of its
advise and consent role? A central fea-
ture of the Senate's role must be to
evaluate the nominee’s quality. By
quality I mean several things. First, we
must he concerned about a nominee’s
professional competence, which in-
cludes intellectual capacity and legal
gkills, as well as the nominee’s experi-
ence—a factor which bears on the
nominee’s practical wisdom about the
people and the world as well as more

+
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narrow professional skills. Second, we
must be concerned about the nomi-
nee’'s Integrity and moral character,
Third, we must be concerned about
the nominee’s temperament: his or her
openmindedness, judgment, consisten-
cy, and sense of fair play. Few, if any,
of my Senate colleagues would dis-
agree In the abstract with the notion
that the Senate should evaluate qual-
ity factors. Finally, the nominee must
have a balanced and sound under-
standing of the meaning of our Consti-
tution and the Supreme Court’s role in
our society.

This last criterion is likely to be a
critical part of the upcoming confir-
mation process. Some say that the
Senate has no role to play in assessing
a nominee’s views. But {f & nominee’s
views and philosophy are taken into
account by the President—and in this
instance the President has made clear
that they have been—surely the
Senate should also examine and weigh
those views. Judge Bork’s legal views
and philosophy are highly relevant to
how he would perform the job for the
gsimple reason that a Justice on the 8u-
preme Court has considerable leeway
in interpreting the law and also has
the raw power to overrule prior cases.
A judge must fill in gaps In the law
and must resolve ambiguities about
what the law is, and in doing so inevi-
tably draws upon his or her starting
point views and outlook, This Is true
of all judges, and it 1s especially true
of Supreme Court Justices, whose
leeway in glving meaning to the majes-
tic general commands of the Constitu-
tion is particularly great, and who
must resolve conflicts among lower
courts on a dally basis.

A Senator who considers only
whether a judicial nominee will follow
the law is ignoring the fact that the
law to be followed is often not clear,
and that judicial decisions are often
affected by a judge’s individual legal
views. To contend that a Senator may
not properly consider those views
amounts to a contention that things
highly relevant to the job—things that
make a good or bad judge—may not be
considered.

A Justice who 1s sensitive to civil
rights and civil liberties will approach
the declsion of cases very differently
from one who s not. A Justice who
shares Justice Powell’s view that
precedent “demands respect in a socie-
ty governed by the rule of law” will
act very differently from a judge with
a mission to change the law. To assess
Judge Bork—or any nominee—in light
of how that person will actually act as
a Justice is not politics, as some have
suggested; rather, it is the Senate’s re-
sponsibility.

Carefully assessing a nominee’s
views is especially Important in the
current context. With Justice Powell’s
resignation, a new appointee will be
able to affect the actual outcome of
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cases In many of the most sensitive
and controversial areas of American
life. The point here is not that the bal-
ance of the Supreme Court must
always stay precisely the same. But
the Supreme Court cannot be a pendu-
lum, swinging back and forth, recog-
nizing constitutional rights and then
disavowing them. And most Important,
we in the Senate have a responsibility
to assure that the Court balance does
not shift in a direction that we believe
is wrong and harmful to the Nation.
Our constituents elected us to do no
less, and our duty to uphold the Con-
stitution requires that we do no less,
The Senate cannot avoid responsibil-
ity for the consequences of this ap-
pointment, and every Senator knows
that.

And so the Senate is about to raise
the curtain on & historic and critically
important dehate. Every American has
a stake in the outcome; every Ameri-
can’s life will be influenced by it. And
in this year in which we honor the bi-
centennial of our national charter,
every American is more likely than
before to appreciate that the Supreme
Court is more than a dispenser of jus-
tice—it is also & symbol of justice In
this Nation. Every American has a
right to enter that courtroom and find
a judge who Is fair and openminded,
one who is willing to judge, not pre-
judge, every case on its merlis, And
every American should be able to look
upon each new appointee, once the
Senate has given its consent, and have
reason to believe that “this person will
be fair, this person will be just.” Let
the Senate s0 honor its calling in these
confirmation proceedings that these
words can he spoken by our fellow citi-
zZens.

SENATORIAL ELECTION
CAMPAIGN ACT

The PRESIDING OFFICER. Under
the previous order, morning business
is closed and the clerk will report the
unfinished husiness.

The assistant legislative clerk read
as follows:

A bill (3. 2) to amend the Federal Election
Campaign Act of 1971 to provide for a vol-
untary system of spending limits and partial
public financing of Senate general election
campalgns, to limit contributions by multi-
candidate political comunittees, and for
other purposes.

The Senate resumed consideration
of the bill.

Mr. BYRD. Mr. President, the
Senate has been debating campaign fi-
nancing reform legislation for several
weeks. This legislation was first called
up on June 3. It was reported by the
Committee on Rules and Administra-
tion on May 14. It was reported out
unanimously by Democrats with no
Republlcan voies in support thereof.
As the debate has proceeded off and
on, we have shown repeatedly that a
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Bpecter Symms Warner
Stafford Thurmond Weicker
Btennis Trible Wilson
Stevens Wallop Wirth
NAYS—17

Adams Fowler Mikulski
Baucus Harkin Proxmire
Bingaman Kennedy Rockefelier
Byrd Kerry Sanford
Chiles Levin Sasser
Ford Metzenbaum

NOT VOTING—2
Gore Halfleld

So the nomination was confirmed.

Mr. BYRD. Mr. President, I ask
unanimous consent that the motion to
reconsider be laid on the table,

The PRESIDING OFFICER. With-
out objection, it is 80 ordered.

Mr, BYRD. Mr., President, I ask
unanimous consent that the President
be immediately notified of the confir-
mation of the nomination.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

LEGISLATIVE BUSINESS

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
return to the consideration of legisla-
tive business.

The PRESIDING OFFICER. With-
out obhjection, it is so ordered.

The majority leader.

UNANIMOUS CONSENT
REQUEST—S. 328

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of Calen-
dar Order No. 132, S. 328, a bill by Mr.
SassER and others to require the Fed-
eral Government to pay interest on
overdue payments. And why should it
not?

The PRESIDING OFFICER. 1Is
there objection?

The Republican leader.

Mr. DOLE. Mr. President, reserving
the right to object, and I hope we do
not have to object, I would just as
soon take up the bill. I think there are
two Senators, maybe one on this side,
who might be talking, maybe one on
the other side, about one amendment,
The distinguished Senator from Indi-
ana [Mr. QuayLe] I think is working
with the distinguished Senator from
Michigan [Mr. LEvIN] on an amend-
ment, and he Indicated to me he does
not think there has been enough time
te gin up support for that particular
amendment, But I have suggested that
idf he wishes to object that he should

0 80.

Would it be the Intention of the ma-
Jority leader if there is an objection to
move to the consideration of that
matter?

Mr. BYRD. It would be my intention
if there is an objection, and I hope
there will not be—if Senators have
problems with amendments this is the
place to work them out—in response to
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the Republican leader I would ask
unanimous consent to take up the
State Department authorization bill.

The PRESIDING OFFICER. Is
there objection?

Mr. HEINZ. Mr. President, reserving
the right to object, and I do not Intend
to object, I would like to ask the ma-
jority leader, there are some re-
marks—and I cannot characterize
them totally as brief; they will run be-
tween 5 and 10 minutes—I would like
to make on a subject unrelated to the
bill the majority leader intends to call
up, but I would like to make those re-
marks, if possible, before the debate
on that measure begins,

Could that be accommodated?

Mr. BYRD. Yes, I think that could
be accommodated. I would like, if we
could first, to get something up, and
then as soon as we get it up, we will
try to accommodate the distinguished
Senator,

Mr. HEINZ. 1 withdraw my objec-
tion.

The PRESIDING OFFICER. The
Republican leader,

Mr. DOLE. Mr. President, we cannot
locate the Senator from Indiana right
now. I do not want to frustrate the ef-
forts of the majority leader, but I feel
constrained to object at least for the
moment.

It is my understanding he is confer-
ring with Senator LEvVIRN, trying to get
together with Senator LEVIN on one
amendment. I understand every other
thing has been disposed of. There is
no objection on either side,

So at least for the time being, I
object.

The PRESIDING OFFICER, Objec-
tion is heard.

The majority leader.

UNANIMOQUS CONSENT
REQUEST—S. 1394

Mr. BYRD. Mr. President, I ask
unanimous consent that the Senate
proceed to the consideration of Calen-
dar Order No. 173, S. 1394. This is the
State Department authorization bill.

The PRESIDING OFFICER. Is
there objection to the request?

Mr. DOLE addressed the Chair.

The PRESIDING OFFICER. The
Republican leader,

Mr. BYRD. Mr. President, I with-
draw my request for the moment
while the distinguished Republican
leader is making some inquiries.

In the meantime, I ask unanimous
consent that the distinguished Sena-
tor from—where is the Senator from?

Mr, LEAHY. Vermont; the beautiful
green hills of Vermont,

Mr. BYRD. Now, where have I heard
that before?

The green hills of West Virginia.

Mr. HEINZ. Which are just adjacent
to southwestern Pennsylvania; I think
that it is probably the other way
around.
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Mr. LEAHY. Mr. President, If the
Senator will let me say, we are getting
on dangerous ground when we start
talking about those green hills. I recall
about this time a week ago, we got into
a half an hour discussion about beauti-
ful green hills.

I might teli the distinguished Sena-
tor from West Virginia, I have gotten
all kinds of mail from people who tell
me now their most difficult choice is
whether to go to West Virginia, having
heard him tell how beautiful it was
there, or Vermont, having heard me
tell how beautiful it was there.

Mr. HEINZ. The Senator is treading
on very dangerous ground because be-
tween West Virginia and Vermont is
beautiful Pennsylvania.

Mr. LEAHY, I suggest they go to all
three, because the States are so beau-
tiful.

I would ask the majority leader if he
might yield to me for 7 or 8 minutes
for a statement,

Mr. BYRD. Mr. President, I ask
unanimous consent that the distin-
guished Senator from Vermont may
proceed for not to exceed 10 minutes
and the distinguished Senator from
Pennsylvania may proceed for not to
exceed 10 minutes and that, in the
meantime, if the distinguished Repub-
lican leader returns and is able to clear
our going to the State Department au-
thorization bill, that I may be recog-
nized to get the Senate on track and
then these gentlemen may continue
and complete their remarks.

The PRESIDING OFFICER. Is
there objection to the unanimous con-
sent request? Hearing no objection, it
is so ordered.

The Senator from Vermont Is recog-
nized.

Mr. LEAHY. Mr. President, I thank
the distinguished majority leader for
his usual courtesy and help.

NOMINATION OF ROBERT BORK

Mr. LEAHY. Mr. President, all of us
are getting inundated with mail on the
nomination of Judge Robert H. Bork
to be a Justice of the U.S, Supreme
Court, and much will be said about it.
But I wanted to make a couple of
points before we leave on recess.

For when the Senate returns from
its August recess, it is going to turn to
one of the most important and most
difficult of its constitutional responsi-
bilities. The Senate’s consideration of
the nomination of Robert Bork s
going to test our fidelity to the obliga-
tions that the Constitution imposes on
us, The American people are going to
be watching closely to see that we
meet that test.

I am speaking for a limited purpose
here today, Mr. President. I am not
here to announce how I am going to
vote on the nomination. I am not here
to try to persuade other Senators on
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how they should vote. Among other
reasons, I do not know how I am going
to vote. I have not yet decided.

My purpose is simply to present the
views of one Vermont Senator on how
the Senate ought to go about perform-
ing its constitutional duty with respect
to this extraordinarily important nom-
ination.

When the Constitution was written
200 summers ago, the framers of the
Constitution intended there to be two
players in judicial nominations: the
President and the Senate. And they in-
tended very clearly that the roles that
they were going to have would be of
equal responsibility. The 100 Members
of this body, just like the President,
have been elected by all the people of
this country and all of the people have
the right to expect that each of us will
approach our role with equal care and
equal concern for the Importance of
the decision at hand.

The President has made his decision.
He has played his role in the constitu-
tional drama of selecting & new Justice
of the Supreme Court. Now it is time
for the U.8, Senate, Qur job is neither
to rubber stamp the President’s choice
nor to make the nomination a litmus
test of our partisan relationship to the
President. Our job is to make our own
independent judgment about whether
Robert Bork s the right person for
this crucial position.

And we must look at a number of
factors. Everyone agrees that his pro-
fessional competence, integrity, and
character are important factors. The
harder question seems to be whether
ones ideology is the proper subject for
the Senate’s consideration. I believe it
is.
It makes no difference to me, as one
Senator, whether Judge Bork is Demo-
crat, Republican, liberal, or conserva-
tive, how he has voted in past elec-
tions, or how he would vote on contro-
versial issues if he were a legislator.

And if by “ideology” we mean the ju-
dicial philosophy that Judge Bork
would bring with him to the Supreme
Court—hlis approach to the Constitu-
tion and to the role of the courts in
discerning and enforcing its demands—
then we are talking about an issue
that goes right to the heart of the
Senate’s role.

Let us remind ourselves why this
question of judicial philosophy is so
important. The authors of our Consti-
tution and of the Bill of Rights recog-
nized that certain fundamental liber-
ties cannot safely be entrusted entire-
1y to the good intentions of the legisla-
tive and executive branches. For that
reason, the drafters and ratifiers of
the Constitution established an inde-
pendent judiciary, They wanted it to
serve, as James Madison said, as “an
impenetrable bulwark against every
assumption of power in the legislative
or executive.”
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Time and again throughout our his-
tory, when the other branches of Gov-
ernment were unwilling and unable to
protect these fundamental rights,
Americans turned to the courts, and
ultimately to the Supreme Court, to
bring the written words of the Consti-
tution to life.

Mr. President, that essential role of
the Supreme Court is the cornerstone
of our constitutional system. It has
helped to liberate black Americans
from the shackles of official segrega-
tion, It protects not only the right to
vote, but the right to have every vote
counted equally. And in cases too nu-
merous to mention, it enforces the
constitutional commands that fence
Government out of aspects of our pri-
vate lives in which it has no legitimate
business.

The preservation and vitality of this
role of the Supreme Court as the ulti-
mate arbiter of our constitutional
rights and responsibilities is the stand-
ard by which the judicial philosophy
of this nominee must be measured.

The President has described Judge
Bork as “an intellectually powerful ad-
vocate of judicial restraint.” Those
words “judicial restraint, mean a lot of
different things to a lot of different
people. What they mean to Judge
Bork—how they are embodied in his
Judicial philosophy—is the issue
before the Senate.

All the circumstances leading up to
this nomination make it very clear
that the President gave great weight
to judicial phllosophy when he decid-
ed to nominate Judge Bork. The Presi-
dent did not just nominate the best
lawyer or judge he could find. He
made it very clear that he nominated a
skilled and experienced lawyer and
judge who also happens to be a promi-
nent and forceful advocate of a par-
ticular judicial philosophy—a philoso-
phy that President Reagan says he
shares.

I have not heard a single convincing
argument that one actor in the proe-
ess of advice and consent may legiti-
mately consider a nominee’s judicial
philosophy but the other cannot.

The President is perfectly within his
rights to consider the philosophy of a
person that he nominates. But we,
every one of the 100 Members of the
Senate, have just as much of a right to
consider that same judicial philosophy
when we determine whether we are
going to consent to this nomination.
We are equal partners in it. And If the
President wants a particular judicial
philosophy in the judges he nomi-
nates, the equal partners in this proc-
ess, the U.S, Senate, can also say we
want a particular judicial philosophy
in those people we are willing to con-
firm,

Now, Mr. President, there is a lot to
know about Judge Bork. He has writ-
ten extensively in law review articles
and opinions of the court of appeals.
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In fact, I asked my staff, “Would you
please bring me the materials that
Judge Bork has written so I can read
them?” The 3,000 or so pages that
they presented to me changed my
recess plans quite & bit. I have already
called my wife and said: take that
shelf full of books in our farmhouse In
Vermont—you know that history of
World War I that I keep saying that I
am going to read—and clear them out
because we have got something that
takes up a lot more room and some-
thing I am going to have to read.

It is & whole serles of binders which
are going to be put up in a couple of
boxes that will travel with me to Ver-
mont this weekend.

I look forward to the relative qulet
of the recess so I can take advantage
of the solitude of my tree farm in Ver-
mont and give this critical written
record of Judge Bork’s judicial philos-
ophy the careful attention it deserves.

Because what I read there will deter-
mine to a great deal how I am going to
vote on this nomination. I have heard
from hundreds and hundreds of
people, not only In Vermont but
throughout the country. They have
written me letters. They have called
me on the telephone. They have come
up to me In civic and social events in
Vermont to offer their views.

All are deeply concerned about the
outcome of this confirmation process.
Many express opinions that are ex-
traordinarlly thoughtful and thought-
provoking, and I appreciate thelr
advice. They have given me much to
think about that will help me as my
own views take shape in the weeks
ahead.

The time we choose new Justices of
the Supreme Court is a moment which
joins the interests of all three
branches of the Government estab-
lished by the people. It is a moment
when the guardianship of the Consti-
tution has to be safely conveyed. It is
& moment that explains a great deal
about the way the American system of
government works.

At this moment in history it seems
to me that our system is working ex-
actly the way the authors of the Con-
stitution intended.

Of course, the framers could not
imagine life in 1987. They could not
imagine all the changes in our life, in
our laws, in science, In society. The
controversy over the nomination of
Robert Bork is no exception.

We all have read about the massive
war chests that are being ralsed by
both the proponents and opponents of
this nomination. America’s mailboxes
already are filling with the computer
printed copies of the call to arms. The
proponents inspire their troops with
the battle cry that the success of the
Reagan revolution depends on the out-
come of this struggle. The obponents
rally their forces around a banner pro-
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claiming that the fate of decades of
expanding constitutional rights and
perhaps even those rights themselves
hang in the balance.

Well, of course the stakes are high.
But I would say to those on one side
who say that everything that the
President stood for will fall if Judge
Bork is not confirmed, and those on
the other side who say the Constitu-
tlon will fall if he is: Wait a minute.
Quiet down. Watch the hearings.
Listen with the rest of us,

Do what so many of us are going to
do during the August recess. Study the
record and then rely on the Senate’s
ability to rise to the occasion.

Of course the stakes are high. This
I the most critical Supreme Court
pomination In many years. But the
Senate’s ability to rise to the occasion
might be better served by moderating
the apocalyptic rhetoric that thus far
has played an excessive role In the
public debate. As the din of clashing
Interests reaches an uncomfortable
volume, it will get harder and harder
to find the space and time for the
quiet reflection and searching analysis
that is needed if the Senate is to give a
responsible answer to the ultimate
question: Will it consent to this nomi-
pation?

Those clashing interests will be
heard. They will be heard in full and
fair hearings by the Senate Judiciary
Commilttee. Their advocates will be
heard on this Senate floor, where I be-
lieve the fate of this nomination ulti-
mately will be decided. But ultlmately
it will, I hope, be decided on the basis
of whether, on all the evidence avail-
able to us, the Senate believes that
Robert Bork is the right choice for
this most important post.

Alexander Hamilton wrote of the
constitutional process of advice and
consent that *“it is not easy to concejve
& plan better calculated than this to
promote a judicious choice of men for
filling the offices of the Union.” As [
play my part, as 1 of 100 Senators, in
the execution of this plan, I will seek
to make a judicious choice. Because
the post of Justice of the Supreme
Court is one of the most important of
the “offices of the Union,” my respon-
gibility to the Constitution demands
0o less.

The PRESIDING OQOFFICER. The
time of the Senator from Vermont has
expired. The Chair recognizes the Sen-
ator from Pennsylvania.

STEEL INDUSTRY PENSION
PLANS

Mr. HEINZ. Mr. President, I rise to
address an jssue that oniy nominally
affects a particular industry, but in
fact affects practically every industry.
I refer to a crisis that we face today
with pensions in the steel industry in
this country.
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As most people know, the Industries
have recent financial woes and those
financial woes have led, in turn, to se-
rious underfunding in some steel pen-
sion plans. As a result, that under-
funding is now threatening the future
of the Pension Benefit Guaranty Cor-
poration, the PBGC, as we refer to it,
an authority, an agency that Insures
all the ERISA sanctioned pension
plans in the United States.

As one measure of the threat to the
PBGC, the administration has asked
us to raise revenues this year in order
to save the Pension Benefit Guaranty
Corporation from insolvency and per-
haps extinction. Since 80 percent,
fully 80 percent of that agency’'s cur-
rent deficit, and I might add much of
its potential future deficit, comes
solely from steel pension plans, I be-
lieve the best solution is to tackle the
steel pension problems head on. As
soon as the Senate reconvenes after
the recess that we expect next week, I
will introduce legislation that will help
the steel Industry keep its promises to
its own retirees and even more impor-
tantly, protect the pension benefit
guarantees program of benefit guaran-
tees to other industries.

Steel’s pension problems are the
direct result of the industry’'s recent
financial troubles. Domestic steel pro-
ducers have been forced to cut produc-
tion In response to declining demand
and a flood of cheap foreign steel. In
the last 6 years, steelmaking capacity
has been reduced by 27 percent and
steel employment has been cut in half.
QOver 250,000 steel workers have left
the industry since 1981, many of them
on early retirement. This huge, unan-
ticipated flow of workers into early re-
tirement has dramatically eroded
funding in many of the steel pension
plans. Today, more than $6.3 billion in
steel pension benefits guaranteed by
the Pension Benefit Guaranty Corpo-
ration [PBGC] are not funded.

This crisls came to a head last year
when two of our largest steei produc-
ers—LTV and Wheeling-Pitt—{filed for
bankruptcy and dumped $2.8 billion in
unfunded pension liability on the
PBGC—tripling—in 1 year—the deficit
the PBGC had been accumulating
over its previous 12 years. Let me ob-
serve that this could be just the begin-
ning for the PBGC. The steel compa-
nies that turmed to chapter 11 bank-
ruptey to cut their costs are blazing a
trall that other steel companies may
be forced to foliow. A bankruptcy
filing by just one other steel producer
would add another $2.5 billion to
PBGC’s deficit.

Legislation the Congress is now con-
sidering may make this problem worse,
The administration has asked us to re-
spond to PBGC’s problems by raising
its employer-paid premiums and tight-
ening minimum funding standards for
pensions. While the latter change may
help prevent steel’s problems from de-
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veloping In other Industries, they
could make matters worse In the steel
plans. The former—namely, raising
premiums and doubling required pen-
sion contributions for the steel compa-
nies—could easily force the more trou-
bled companies Into bankruptey.
Merely exempting the steel plans from
these tougher rules will not improve
the funding of these plans. In both
cases, PBGC would remain at risk, and
we could be back next year trying to
double the PBGC premium.

We cannot afford to merely scratch
our heads over this problem—we need
to tackle it head on. The remalining
steel companies have to be glven a
chance to reduce their costs without
going through chapter 11. They need
to be encouraged to keep the promises
they have made to their workers and
retirees. And we need to avold saddling
the PBGC with $6 or $7 billion of steel
pension liabilities that will be financed
by all the other nonsteel employers in
the United States.

The legislation I will introduce next
month would provide an opportunity
for steel companies to refinance their
pension liabilities, meet their obliga-
tions to retirees, and stay out of chap-
ter 11. In developing this legislation
there are five principles that I have
followed, and which I believe any rea-
sonable approach to this problem
should follow.

First, as I have said, companies that
are going to restructure should be able
to do so without having to file for
bankruptcy. Bankruptcy requires com-
panies to dump the lion’s share of
their total liabilities and not just
reduce their costs enough to become
profitable. It is an all or nothing prop-
osition. All the obligations to retirees
and creditors are dumped by compa-
nies in bankruptcy and none by
others. The least efficient and most fi-
nancially troubled producers are
helped first. The most efficient pro-
ducers then find it getting harder to
compete, Assistance to the companies
should be related to their costs and
not to the aggressiveness of their
bankruptey lawyers.

Second, any solution should give re-
tirees better benefit protection than
they now get in chapter 11, I find the
huge cutbacks In retiree benefits abso-
lutely the worst, result of a reliance on
bankruptcy. Right now, retirees are
paying most of the cost of a shutdown
when companies go into bankruptcy.
As little as one-third of steel retire-
ment benefits may actually be insured
by the Federal Government. The rest
is owed to the retirees as unprotected
health or supplemental pension bene-
fits and is totally at risk when compa-
nies go into bankruptey. A final settle-
ment may leave retirees with only 20
cents on every dollar owed them., To
the extent the Federal Government
plays a role In restructuring, it should
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The PRESIDING OFFICER. Is
there objection to the present consid-
eration of the bill?

Thetre being no objection, the Senate
proceeded to consider the bill.

Mr. D’AMATO. Mr. President, I rise
to introduce legislation designating
the U.S. courthouse in Uniondale, NY,
as the “John W. Wydler U.S. Court-
house.”

Senator MOYNIHAN joins me in intro-
dueing this bill, and asking that it be
held at the desk and pass by unani-
mous consent.

If there was one man responsible for
making the courthouse in Uniondale,
Long Island a reality, it was Congress-
man John Wydler.

Mr. President, those of us who knew
and loved Jack Wydler received very
sad news earlier this week. The Con-
gressman, who retired in 1681 after
serving 18 years in the House died on
Tuesday.

Senator MoyNIHAN and I seek the
passage of this bill today In the hope
that the Congressman’s surviving
family and friends, and the entire
Long Island Community, can know by
the time of his funeral tomorrow that
the courthouse he created will be
named after him.

John Wydler served his country with
honor and distinction all his life.
During World War II he was a ser-
geant in the Army Air Corps in the
China-Burma-India Theater. He was a
brilliant student and practitioner of
the law, and an extraordinary public
servant,

He graduated Phi Beta Kappa from
Brown University, and received his law
degree from Harvard Law School.

From 1953 to 1959, John Wydler was
an assistant U.S. attorney in New
York. He was also a member of the
New York State commission investi-
iga;.tlng school construction irregular-
ties.

In 1962, he was elected to the 88th
Congress. He became a leading
Member of the House, particularly on
the Science and Technology Commit-

ee,

Truly, there can be no more fitting
and appropriate name for us to give
the Uniondale Courthouse than that
of John W, Wydler, the man who
made it possible,

Thank you, Mr, President.

Mr, MOYNIHAN. Mr. President, in
these closing moments before adjourn-
ment, I wish to pause and ask for the
Senate’s’ consideration of a bill Sena-
tor D’AMaTo and I join together in In-
troducing, namely, legislation honor-
ing John W, Wydler.

On Tuesday past Jack Wydler died
suddenly in Washington. A former col-
league and fellow New Yorker, Jack
served both his State and the Con-
gress with distinction. We have today
the opportunity to remember him and
remind his friends in Garden City,
Long Island of his cutstanding service
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as senior member of the New York
Congressional delegation serving 18
years in the U.S. House of Representa-
tives before retiring in 1980, The U.S.
courthouse in Uniondale, NY stands
ready as a tribute to Jack. I ask that
the Senate today adopt this bill desig-
nating the U.S. courthouse at Union-
dale and Hempstead Avenues, for
which Jack was most directly responst-
ble, the “John W. Wydler Court-
house.”

The PRESIDING OFFICER. The
bill is open to amendment. If there be
no amendment to be proposed, the
question is on the engrossment and
third reading of the bill.

The bill was ordered to be engrossed
for a third reading, was read the third
time, and was passed as follows:

S. 1642

Be it enacled by the Senale and House of
Representatives of the United Sitales of
America in Congress assembled,

SECTION 1. DESIGNATION OF BUILDING.

The United States Courthouse located at
the intersection of Uniondale Avenue and
Hempstead Turnpike In Uniondale, New
York, shall be known and designated as the
“John W, Wydler United States Court-
house”.

SEC. 2. LEGAL REFERENCES.

Any reference to such building in any law,
map, regulation, document, record, or other
paper of the United States shall be deemed
to be a reference to the “John W. Wydler
United States Courthouse”.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr. WILSON, Mr. President, I move
to fay that motion on the table.

The motion to lay on the table was
agreed to.

RECOGNITION OF THE
MINORITY LEADER

The PRESIDING OFFICER. The
Republican leader is recognized.

Mr, DOLE. Mr. President, I believe
my time has been reserved, is that cor-
rect?

The PRESIDING OFFICER. That is
correct.,

Mr. DOLE. I thank the distin-
guished Presiding Officer.

BRINGING THE BORK
NOMINATION TO A VOTE

Mr. DOLE. Mr, President, I was
bleased to hear yesterday that Senator
Biper has no intention of bottling the
Bork nomination up in committee, But
the delay that has already occurred
will cause problems.

I will not dwell on the point raised
by others—that the Bork nomination
will have been delayed In committee
longer than any other in the past 25
Years—but I will point out that the
schedule proposed by Senator Bipen
seems almost certain to cause the Su-
preme Court to open its term on Ccto-
ber 5 with one justice missing,
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Under even the best of ecircum.
stances, an eight-person Court creates
the potential for great confusion in
the law. A tie vote on a matter of
enough importance Lo merit the Su.
preme Court’s attention is never satis-
factory.

More significantly, however, the
delay here will force the Court to pro-
ceed short-handed at perhaps the
most critical point in its term. On the
first Menday in October, the Court an-
nounces its decisions, reached the
week before, on hundreds of cases that
“ripened” over the summer. Last year,
for example, the Court opened its
term on October § by disposing of 94i
separate cases. Most of these decisions
involved the crucial question of
whether the Court was going to hear
the cases at all.

In addition, the Court will Immedi-
ately begin to hear argument, and
decide some of the term’s most Impor-
tant cases. Among the issues the Court
will face during the first 2 weeks of its
term are the constitutionality of New
Jersey’'s “moment of silence;” the ap-
plicability of the first amendment to
school newspapers; the scope of the
“government contractor's” defense to
tort liability; and the permissibility of
denying entry visas to members of the
Communist Party.

Under even the most optimistic pro-
jections, the Supreme Court will now
have to confront those issuwes short-
handed.

Adding to this problem is, of course,
the prospect of a filibuster. I have
heard some talk that Judge Bork’s op-
ponenis will try to postpone an “up-or-
down” vote on the nomination indefi-
nitely. I certainly hope that talk Is
WrOng. .

Since the adoption of the closure
rule in 1917, there has been only one
successful filibuster of a Supreme
Court nominee, That, of course, was
the nomination of Abe Fortas to be
Chief Justice in 1968, a precedent that
has been thrown up frequently by
Judge Bork’s opponents as justifying,
in their minds, just about anything.

The Fortas filibuster did not, howev-
er, leave the Court short handed.
Chief Justice Earl Warren submitted
his resignation to President Johnson
“effective at your pleasure,” and re-
mained on the Court throughout the
debate over Justice Fortas’ elevation.
Indeed, Chief Justice Warren did not
actually retire from the Court until
June 23, 1969, well into the Nixon ad-
ministration.

Here, unlike the Fortas case, we are
faced with the prospect of an eight-
Justice Court unless, and until, this
body decides upon the Bork nomina-
tion. This should be reason alone t0
complete debate promptly, and to vote
yea or nay on the nomination itself.

In other words, after considerable
debate, lengthy debate, whatever,
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there ought to be an up-or-down vote,
Just as I recall there was an up-or-
down vote In the Haynsworth nomina-
tion and Haynsworth was rejected. To
my mind that was a mistake. Just as
there was an up-or-down vote on the
Carswell nomination several years ago.
I voted for the confirmation of that
nominee. I think in that case I was
mistaken. But In any event, there
ought to be an up-or-down vote.

In the period before this body had a
cloture rule, there were cases where
the Senate simply refused to act on a
Supreme Court nomination. During
the Presidency of John Tyler, five
nominations were submitted to this
body between January 1844 and Feb-
ruary 1845; one was rejected, one was
postponed, two were withdrawn, and
one was simply not acted upon.

President Millard Fillmore had a
gimilar experience in 1852-53, when
one nomination was postponed and
two were not acted upon.

The Senate refused to act on one
nomination of President Andrew
Johnson; it rejected one of President
Grant’s; and he withdrew two others.
President Rutherford B. Hayes had
one nomination that was not acted
upon.

What the country expects, however,
is not that the Senate will emulate
these sorry 19th-century squabbles,
but rather that we will live up to our
responsibility under the Constitution
to consider and vote upon the Presi-
dent’s nomination to bring the Su-
preme Court up to full strength.

I propose that we prepare ourselves
to do this with dispatch once the nom-
ination emerges from Senator BIDEN'S
committee. In my opinion, the Ameri-
can people will not, tolerate a filibuster
that leaves the Court short handed
and justice ill served.

Mr. President, I reserve the balance

-0f my time,

Mr. BYRD. Mr. President, I suggest
the absence of a quorum.

The PRESIDING OFFICER. The
clerk will ¢all the roll.

The legislative clerk proceeded to
call the roll.

Mr, BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, I ask
unanimous consent that there be a 2-
minute time limitation on the resolu-
tion which I send to the desk; and the
distinguished Republican leader Is
here with me.

The PRESIDING OFFICER. With-
out objection, it is so ordered.
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ESTABLISHMENT OF A SENATE
CENTRAL AMERICAN NEGOTIA-
TIONS OBSERVER

Mr. BYRD. Mr. President, I ask that
the Senate proceed to the Immediate
consideration of a resolution, which I
now send to the desk on behalf of
myself and Senator DoLE,

The PRESIDING OFFICER. The
clerk will report the resolution.

The leglslative clerk read as follows:

A resolution (S. Res. 273) to establish a
Senate Central American negotiations ob-
5erver group.

Without objection, the Senate pro-
ceeded to consider the resolution.

Mr. BYRD. Mr. President, this reso-
lution is based largely on the observer
group resolution that we passed some
several months ago dealing with the
Geneva negotiations. It would be bi-
partisan, be equally staffed, and would
be made up of three Members on each
side for the Senate.

This would provide the funding nec-
essary.

The PRESIDING OFFICER. Is
there further debate on the resolu-
tion?

Mr. DOLE. Mr. President, I would
only say this, This is a matter that in
my view involves the two leaders. I
want to commend the distinguished
majority leader. It was his idea. I
think it is a very good one, and I am
prepared to act on the resolution.

The PRESIDING OFFICER. Is all
tlme yielded back?

Mr. BYRD. I yield back any time I
may have,

The PRESIDING OFFICER. There
being no further debate, the question
is on agreeing to the resolution.

The resolution (S. Res 273) was
agreed to, as follows:;

S. REs. 273

Resolved,

SHORT TITLE

SecrioN 1. This resolution may be referred
to as the “Central American Negotiations
Observer Group Resolution™,

ESTABLISHMENT

Sec. 2. (a) There is established a biparti-
san group of Senators to be known as the
Senate Central American Negotiations Ob-
server Group (hereafter in this resolution
referred to as the “Observer Group”), which
shall consist of eight Senators as follows:

(1) the Majority Leader and Minority
Leader of the Senate, each serving ex offi-
cio; and

(2) six Senators appointed by the Presi-
dent pro tempore of the Senate as follows:

(A) Three Senators appointed upon the
written recommendation of the Majority
Leader from among Members of the majori-
ty party.

(B) Three Senators appointed upon the
written recommendation of the Minority
Leader from among the Members of the mi-
nority party.

(b¥1) The Chairman of the Observer
Group shall be designated by the Majority
Leader from among the individuals recom-
mended for appointment under subsection
(@} 2XA).
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(2) The Co-Chairman of the Observer
Group shall be designated by the Minority
Leader from among the indlviduals recom-
mended for appointment under subsection
(@) 2XB).

(¢) Any vacancy occurring in the member-
ship of the Observer Group shall be filled in
the same manner in which the original ap-
pointment was made.

DUTIES

Sec. 3. The duty of the Cbhserver Group
shall be to act as a group of official observ-
ers as part of the United States delegation
to any and all negotiations with the govern-
ments of the Central American countries of
Costa Rica, El Salvador, Guatemala, Hondu-
ras, and Nicaragua to which the United
States is a party and to any multllateral ne-
gotiations or discussions dealing with the
question of peace in Central America to
which the governments of such countries
are invited to participate.

STAFF, TRAVEL

SEc. 4. (a) The Chserver GQroup is author-
ized, from funds made available under sec-
tion 6, to employ such staff (including con-
sultants at a daily rate of pay) In the
manner and at a rate not to exceed that al-
lowed for employees of a standing commit-
tee of the Senate under paragraph (3) of
section 106(e) of the Legislative Branch Ap-
propriation Act, 1868 (2 U.S.C. 61-1¢e)), and
to incur such expenses as may be necessary
or appropriate to carry out its duties and
functions.

(b) The Chairman and Co-Chairman shall
jointly appoint appropriate staff personnel
to serve the Observer Group, including cler-
ieal staff as deemed necessary. The staff ap-
pointments shall be made in writing to the
Secretary of the Senate.

(¢) The Majority Leader and the Minority
Leader may each desighate one staff
member as liaison to serve the Observer
Group, and such persorninel may be referred
to as leadership staff. Funds necessary to
compensate leadership staff shall be trans-
ferred from the funds made available under
section 6(b) of this resplution to the respec-
tive account from which such designated
staff member is paid.

(d) Al foreign travel of the Observer
Group shall be authorized solely by the Ma-
jority and Minority Leaders, upon the rec.
ommendation of both the Chairman and
Co-Chairman. Participation by staff mem-
bers in authorized foreign travel by the Ob-
server Group, access to all official activities
and functions by the Observer Group
during such travel, and access to all classi-
fied briefings and information made avall-
able to the Observer Group during such
travel, shall be limited exclusively to delega-
tion members with appropriate clearances.
No travel or other funding shall be author-
ized hy any committee of the Senate for the
use of staff, other than delegation staff, in
regard to the activities described in this sub-
section, without the written authorization
of the Majority and the Minority Leader to
the chairman of such committee,

(e) Of the Members of the Senate, only
Senators appointed as members of the Ob.
server Group may participate in official
travel and activities of the Observer Group,
In the event that either the Majority
Leader or the Minority Leader does not
travel on an official trip of the Observer
Group, he may designate one other Senator
not & member of the Group to travel and
participate in the activities of the Observer
Group in his stead.
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ACCESS TO AND STORAGE OF DOCUMENTS

Sec. 5. (a) The Observer Group should
make sarrangements with the Executive
Branch to provide, on a confidential basis,
access to the record of any dizlogue or nego-
tiations that may take place relating to
peace in Central America.

(b) Classlfied and other sensitive materials
associated with this Observer Group shall
be stored under the administration of the
Secretary of the Senate In the Office of
Senate Security.

FUNDS

Sec. 6. (a) Such sums as are necessary
from the contingent fund of the Senate, ouf
of the Account of Miscellaneous Items, shall
be made available to pay the expenses of
the Observer Group, upon vouchers ap-
proved jointly by the Chairman and Co-
Chairman (except that vouchers shall not
be required for the disbursement of salaries
of employees who are paid at an annual
rate).

(b) In addition, such sums as are necessary
from the contingent fund of the Senate, out
of the Account of Miscellaneous Items, shall
be made avallable for the salaries and ex-
penses of Jeadership staff designated in sec-
tion 4(¢) (except for expenses incurred for
foreign travel).

(€X1) Such sums as are necessary may be
expended by the Observer Group, with the
prior approval of the Committee on Rules
and Administration, to procure the tempo-
rary services (not in excess of one year) or
intenrittent services, Including related and
necessary expenses, of Individual consult-
ants, or organizations thereof, to make stud-
jes or advise the Observer Group.

(2) Such services in the cases of individ-

uals or organization may be procured by
contract as independent contractors or, in
the case of individuals, by employment at
dally rates of compensation not in excess of
the per diem equivalent to the highest gross
rate of compensation which may be paid to
& regular employee of a standing committee
of the Senate. Such contracis shall not be
subject to the provisions of section 3709 of
the Revised Statutes (41 U.S.C. 5) or any
other provisions of law requiring advertis-
ing.
(3) The Observer Group shall submit to
the Committee on Rules and Administration
Information bearing on the qualifications of
each consultant whose services are procured
pursuant to this subsection, including orga-
nizations, and such information shall be re.
tained by the Observer Group and shall be
made available for public inspection upon
request.

Mr. BYRD. Mr. President, I move to
reconsider the vote by which the reso-
Iution was agreed to.

Mr. DOLE. Mr. President, I move to
lay that motlon on the table.

The motion to lay on the table was
agreed to,

Mr., BYRD. I thank the distin-
guished Republican leader.

This will allow both parties in the
Senate to have the advice and counsel
of independent observers, made up
from Members of the two parties; ob-
servers who will give us their inde-
pendent analysis based on their obser-
vations. They will not be expected, of
course, to negotiate. But they will be
observers and the two leaders and two
parties will expect to be advised by in-
dependent observers as to the good
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faith of the negotiations and as to the
state of play, and the success, and the
progress of the negotiations.

I think our experience under the
Geneva-observer approach has been a
good experience and the administra-
tion has been laudatory of their ef-
forts.

Secretary of State Shultz has been
commendatory of the efforts of our
observers. Senator STEVENS, Senator
NuUNN, Senator PeLL, the other Sena-
tors on both sides have been very dill-
gent and devoted to their work and
have, I think, been most helpful. Not
only to Senators on both sides in
having an understanding of what is
going on over there but also have been
helpful to our negotiators.

Mr. DOLE. Mr. President, if the ma-
jority leader will yield?

Mr. BYRD. Yes; I yield.

Mr. DOLE. It is also consistent with
what I believe is certainly an appropri-
ate bipartisan effort on the so-called
peace initiative; the effort to see if
there is not some way to negotiate a
settlement, not just in Nicaragua but
all of the countries in Central Amer-
ica. I think it is timely and the majori-
ty leader will recall he did raise it to
the President and Secretary of State. I
think Secretary Shultz, who had prob-
ably some reservations early on about
observers in Geneva, has come to rec-
ognize it has been very productive and
very helpful to, not only his efforts,
but the efforts of the administration.

Mr. BYRD. Yes; that was my obser-
vation, Mr, President.

In this resolution as in that resolu-
tion the two leaders will be ex officio
members and in the event either
leader cannot attend a meeting then
that leader is authorized by the reso-
lution to appoint a Senator to go In
his, the leader’s, stead,

That would be the only authority
given, however, to substitute Senators
for those that are identified in the res-
olution.

Mr, President, I have not utilized my
time under the standing order. It was
reserved for me. I yield to the Senator
from Ohio.

The PRESIDING OFFICER (Mr.
BrEaUX). The Senator from Ohio is
recognized.

THE BORK NOMINATION

Mr. METZENBAUM. Mr. President,
I rise today to follow some of those
speaking about the Department of De-
fense authorization bill and the inabil-
ity to bring it to the floor. But that is
not the only measure we cannot move
on in the Senate—campaign election
reform is not moving, Grove City is
not moving, reauthorization of the in-
dependent counsel statute is not
moving, State Department authoriza-
tion is not moving, catastrophic health
care legislation is not moving, two Per-
sian Gulf resolutions are not moving.
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For some reason that I cannot quite
define, our colleagues on the opposite
side of the aisle are not prepared to
permit the majority to move on thesge
other important pieces of legislation
as well.

Let me say that I do not rise to make
a major Issue of that fact but, rather,
to mention it in conjunction with the
comments which have been made on
the pace of the Bork nomination.

There has been & considerable
amount of discussion about whether
we are moving rapidly enough with re-
spect to the Bork nomination.

Some argue we are moving too
slowly. PFrankly, I find that rather
absurd. This 1s the most important
nomination that this body will deal
with this session, maybe many sessions
before or after. It will have an impact
upon our children and our grandchil-
dren. It could literally change the
course of the Constitution’s interpre.
tation for years to come.

S0 when some say we are really
moving too slowly, let me say that I
think just the opposite may be true.
We need time to dig into the facts, the
background, the history, the state-
ments of this nominee, He has spoken
at great length on many important,
constitutional issues; he has been a
prolific writer; he was involved in the
Saturday Night Massacre. He has not
been one t¢ hold his tongue, and I do
not criticize him for that. But those of
us who sit on the committee which
must pass judgment on this nomina-
tion have a tremendous responsibility
to review Judge Bork’s voluminous
record with fairness and with care.
And, frankly, that takes time.

As a matter of fact this Senator has
actually taken issue with the chair-
man of our commitiee on when the
committee hearings would begin. I
wanted the hearings to start 1 day
later, but, no, the chairman had given
a commitment to the ranking minority
member to begin on a particular day
and said he felt obliged to keep that
commitment regardless of what incon-
venience it might cause some of us
who are on the committee.

Then I wanted to avoid a hearing on
a Monday when the Senate would not
be in session. But, ne, the chairman
said, “I am not willing to do that
either.” .

This Senator thinks that there 1s
sort of a push, a drive, a determination
that I see with respect to the Bork
nomination, that I do not see with re-
sbect, to passing legislation here on the
floor of the Senate. The people who
are talking about moving the Bork
nomination are the very same people
who are not permitting the legislative
calendar to move forward rapidly
enough.

With respect to the Bork nomina-
tion, history shows us that there were
many cases where the Court has had
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less than full membership for several
months or longer,

Some express a concern that he may
not be on the Court on the first day of
the fall term. I consider that concern
to be rather inconsequential in light of
the complexity and importance of the
confirmation process in this particular
instance.

Another false Issue is that the
Senate cannot take the nominee’s
views on the Constitution into ac-
count, that we cannot take into ac-
count what he has said, what he has
written, about the Constitution,

I find it rather unbelievable that the
President would make such an argu-
ment. His own chief of staff, Howard
Baker, argued just the opposite when
he was a Member of this body and op-
posed the nomination of Abe Fortas to
be Chief Justice. When the present
White House chief of staff was in the
Senate, and a well-respected Member
of this body, he said, regarding the
Fortas nomination:

If the Senate believes, for whatever
reason, that it is not desirable that the ap-
pointments be confirmed, then it has the
constitutional responsibility to reject them,
For the Senate to do otherwise would be an
abdication of its constitutional responsibil-
ity to advise and consent, a responsibility
;I;Iat was Intended to be real and not nomi-
I agree with what Senator Baker
said at that time, and I would hope he
would make that same speech to the
President of the United States so that
the President may acknowledge the re-
sponsibilities of those of us in the
Senate in connection with the Bork
nominatlon.

It is obvious that Judge Bork was
picked for his views. That is the Presi-
dent's right. But the President’s argu-
ment that the Senate is playing poli-
ties if it then considers those views is
the pot calling the kettle black. It is
also, I might say, a misreading of the
Benate's constitutional role and histo-
ry with respect to Supreme Court
nominations.

The framers intended that the Mem-
bers of the Senate have a full role in
judicial appointments. As a matter of
tgct, one draft of the Constitution pro-
vided that the Senate alone would
have the power to appoint judges.

The final provision was a compro-
mise dictating that the President and
the Senate should share this power
equally,

Many distinguished Senators on the
other side of the aisle, including the
very distinguished ranking Republican
member of the Judiciary Committee,
have in the past recognized that the
Senate can and must consider the
views of the appointee. My good friend
Senator THURMOND said, in setting out
his reasons for opposing Abe Fortas’
nomination:

It 1= my contention that the power of the
Senate to advise and consent to this ap-
Pointment should be exercised fully * * *.
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To contend that we must merely satisfy
ourselves that Justice Fortas Is a good
lawyer and a man of good character is to
hoid a very narrow view of the role of the
Senate, a view which neither the Constitu-
tion itself nor history and precedent have
prescribed.

Senator THURMOND was correct when
he said that then; those views are
equally correct today.

It is important to make clear that
the issue is not disagreement on Judge
Bork’s personal philosophy or on
policy questions. The issue is how
Judge Bork approaches the Constitu-
tion, how he interprets the Bill of
Rights.

What would Americans think if the
Senate totally ignored how a prospec-
tive Supreme Court Justice felt about
the Bill of Rights, or about the 14th
amendment?

Frankly, I am prepared to say that I
have not taken a final position on this
nomination. But I find some of Judge
Bork's views, statements, and decisions
deeply troubling,

For instance, how does Judge Bork
stand on the right of privacy? From
what he has said, he appears to reject
any constitutional right to privacy.

He has criticized Supreme Court de-
cisions recognizing the right to privacy
as unconstitutional.

He was recently asked by Time mag-
azine if he found a right to privacy
anywhere in the Constitution. His un-
equivocal reply was, “I do not.”

Do these views mean he would allow
the Government unlimited power to
regulate the most private aspects of
our personal and family lives, aspects
that do not harm and are of no legiti-
mate interest to anyone else?

Judge Bork also has expressed a
very narrow view of protected speech.
At one point, he said “only explicitly
political speech Is protected.”

Does that mean literature unrelated
to politics or government is unprotect-
ed? That James Joyce's “Ulysses” is
unprotected?

That Hemingway’s novels are unpro-
tected? That Melville’s “Moby Dick” is
unprotected? What about paintings?
What about poetry? Where does Judge
Bork stand on whether these very im-
portant forms of speech are protected
by the first amendment?

I am also concerned with Judge
Bork’s views on protection of minori-
ties. At one time or another, he has
opposed public accommodation laws.
He has objected to a court decision
striking downm a poll tax. He has criti-
cized the Supreme Court declsion
guaranteeing one man, one vote. He
has even objected to decisions uphold-
ing the Voting Rights Act.

And what about the very much
talked about area of original intent?
This concept is frequently tossed
around by those who advocate judicial
restraint. But what does it mean?

Does it mean that your own consti-
tutional views are consistent with
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those of the framers, but views of your
opponents are not? Is it a principled
theory of constitutional jurisprudence,
or Is it an expedient device for inter-
preting the Constitution the way you
want to interpret it to maximize the
power of the majority and minimize
the freedon of the individual?

Does Judge Bork really believe we
can go back 200 years and look into
the heads of the framers of the Con-
stitution and determine precisely how
they would have expected their views
to apply to the problems of today’s
living? Is that really what original
intent is all about?

Unfortunately original intent often
seems to he used as a smokescreen for
political and ideological agendas.
When used in that way, it sheds more
heat than light on the issue; it be-
comes a convenient tool for attacking
any decisions you do not like. Those
who use original intent to attack a de-
cision they do not like say, well, the
framers would not have thought about
that, they would not have liked that;
therefore, the decision is inconsistent
with their intent; therefore the deci-
sion is unconstitutional.

Come now. Can anyone really make
that claim?

Judge Bork claims he is faithful to
original intent; but in the case of stat-
utory interpretation, his statements
often directly contradict the intent of
Congress. Is the original intent of
Congress not important or relevant to
him?

In the field of antitrust, Judge Bork
provides one of the clearest examples.
He says the antitrust laws are only
concerned with economic efficiency,
not with transfer of wealth from con-
sumers to monopolists or price fixers.

No one can read the legislative histo-
ry of those laws and come fairly to
that conclusion,

Qur antitrust laws are stated in very
general terms in the statute, and the
Supreme Court has had the principal
role in interpreting them. Would &
Judge Bork, as Justice Bork, reinter-
pret the antitrust laws in a way that
the Congress which passed them
would not recognize? Would he rein-
terpret them in a way that would do
great harm to consumers and to our
economy?

We aiso have to 1ook at Judge Bork’s
conduct in connection with the “Sat-
urday night massacre.”” Why would
the Attormey General and the Deputy
Attorney General refuse to fire Spe-
cial Prosector Archibald Cox, but Mr,
Bork would agree to do the job?

Judge Bork says he made no promise
not to fire Cox and that he was hold-
ing the Department of Justice togeth-
er to prevent massive resignations; but
the fact is that the Court found his
firing of Archibald Cox to be illegal. It
is troubling that he was willing to
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ignore the law when the President
asked him to.

Finally, I want to ask today, what
are the real views of the nominee?
Frankly, I find some shifting of those
views, and that Is disturbing to me.
The record shows that at one time, he
holds one controversial view and later,
he recants, or softens, or fails to take
responsibility for that view. Everyone
is entitled to change his mind, but
there is still a legitimate question as to
why one does so.

In 1983, Judge Bork wrote an article
opposing the Public Accommodations
Act. He found the principle that Con-
gress could require hotels and restau-
rants to serve blacks to be one of “un-
surpassed ugliness”—unsurpassed ugli-
ness, He recanted that view when he
was up for confirmation to be Solicitor
General in 1973. He said then he no
longer agreed with his prior view.

He wrote In 1971 that the first
amendment “does not cover scientific,
educational, commercial, or literary
expressions * * * . A novel may have
impact upon attitudes that affect poli-
tics, but it would not for that reason
receive judicial protection”. But when
he came up for appointment to be So-
licitor General and later to the court
of appeals in 1982, he failed to take re-
sponsibility for this statement. Judge
Bork said that at the time he was
merely “engaged in academic exer-
cise,” in “theoretical argument, which
I think iIs what professors are expected
to do.”

Now, on the eve of Senate consider-
ation of him for Supreme Court,
Judge Bork, viewed as one of the most
conservative Jurists in America, says,
“I don’t consider myself to be a con-
servative.” And the administration,
which is behind him would try to
package him as a centrist.

Is this an honest evolution of Judge
Bork’s views, or is it merely a conven-
ient way for him to accommodate to
the times to the Senate confirmation
process?

I hope that the real Robert Bork
will stand up before the Senate and
tell us who he is, what he Is, what he
has said, then, each of us in this body
will be able to decide whether or not
his views comport with what we think
are the proper views of & nominee to
the Supreme Court of the United
States.

In the final analysis, each of us is
guided by our conscience, by what Is
best for the country, by our own con-
ception of the Constitution. Each of us
owes the people of this country an in-
dependent decision on the sultability
of Judge Bork for the Supreme Court.
I want to know how he views the Con-
stitution’s guarantee of liberty and
equality for all Americans,

And I want to know how he views
the Court’s traditional role in preserv-
ing those guarantees for all the people
of America,
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I look forward to exploring these
questions at the heartngs and to an in-
dependent declsion by the Senate on
this important, potentially historic,
nomination.

Mr. President, I want to publicly ex-
press my appreciation to the majority
leader for according me sufficient time
to conclude my remarks.

Mr. BYRD. I thank the Senator.

SENATE SCHEDULE

Mr. BYRD. Mr. President, I have
been listening to what has been said
during the period for morning busi-
ness, which has lasted now almost 4
hours. I have listened with regard to
the statements anent the Department
of Justice authorization bill and the
remarks concerning the Bork nomina-
tion.

THE BORK NOMINATION

With respect to the Bork nomina-
tion, I stand in the same place and in
the same mood and I am of the same
opinion, still, as I was when I last
spoke briefly on that subject.,

I have not made any determination
one way or the other as to how I will
vote on the Bork nomination. I will
take my time and I will carefully, very
carefully, study this nomination: the
Bork rulings, opinions, and state-
ments; the correspondence from my
constituents—mail, telegrams, phone
calls; personal contacts. I am going to
give this nomination fair, careful, and
due consideration. Between myself and
God, I do not know at this moment
how I will vote.

So the early polls and the early
nose-counts, while they are to be ex-
pected—and I can see nothing wrong
with that—should put me down as a
question mark as one Senator; because
within my own mind, my own con-
science, and my own heart, I am a
question mark at this point.

I think that the ultimate question,
in my judgment, is going to be is he
good or bad for America? Is he good or
bad for our constitutional system of
tripartite Government? Is he good or
bad for our system of checks and bal-
ances? What is his view as to stare de-
cisis? What is his view as to the role
the Supreme Court should play?
Should the Court be & traveling consti-
tutional convention? Should it be a
lawmaking body? Or sheuld it only in-
terpret the laws and the Constitution,
the laws to be written by the Congress
of the United States? How does he
gie?w the proper role of the Court to

e

8o there are various questions I will
want to resolve. I want to hear him
answer as to where he stands on these
questions,

Now, as to the timing, let me say
that if I understood the distinguished
chairman of the Judiciary Committee
correctly, the hearings are to begin on
September 15, and I believe that the
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chairman, Mr. BIDEN, has also indieat.
ed that his target is to vote in commit.
tee by October 1. I have heard both
sides and some complaints from both
sides of the question. Some say that is
too soon, some say that is too slow,

Mr. President, I do not think that is
too much of a delay, nor do I think it
is speeding up too much. It seems to
me that is about right, considering al
the circumstances. The nomination
wag sent up to Congress 1 month ago
today, as I understand it, on July 7,

We have an August break that is
supposed to begin at the conelusion of
business today, and that will depend
upon what progress the conferees
make and continue to make on the
debt limit extension.

This August break is by law, It can
be repealed and waived by law, of
course,

The chairman has scheduled the
Bork hearings to start on September
15, and this means that when the
Senate returms on Wednesday, the
9th, the hearings will begin the follow-
ing Tuesday, September 15.

Mr. President, in light of all the cir-
cumstances, that Is not an Inordinate
delay.

I would suggest that those Senators
who are most interested in expediting
the work on the nomination should
also be interested in expediting the
work of the Senate on legislation.
There are some very major pieces of
legislation that yet have to be disposed
of, and I have iterated and reiterated a
litany of legislation, time and time
again, as to what those pieces of busi-
ness are,

The Department of Defense authori-
zation is still going to have to be dis-
posed of, I have no intention of calling
up the DOD appropriation bill until
the DOD authorization bill is disposed
of.

The campaign financing reform bill
is a very important piece of legislation.
It goes to the heart of this Institution,
the legislative branch of Government.
It goes to the heart of faith in the leg-
islative branch, It Is important, and we
are going to have some more cloture
votes on that.

The reconciliation measure is some-
thing that cannot be avoided.

I am going to make an effort to call
up the Grove City legislation.

Mr. President, we also have 13 ap-
propriation bills. There are eight ap-
propriation bills that have come over
from the House of Representat,ives.a.l—
ready. We all know that, customarily,
appropriation bills originate in the
House—not by the Constitution but by
custom. I note, in looking at the calen-
dar, that actually nine appropriation
bills have now come over from the
House—one, the Labor-HHS-Educa-
tion appropriation bill, having been re-
ceived in the Senate only yesterday.
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So there are nine appropriations
bills already here, and hearings have
been conducted in the Senate subcom-
mittees on these. But it will take a
little time for them to be marked up in
committee and reported out to the
floor.

We will have a busy time down the
road in dealing with these several ap-
propriations bilis,

It is my intention and hope that the
Senate can indeed send to the Presi-
dent’s desk these bills rather than
send to his desk one mammoth con-
tinuing resolution.

S0, we have these and many other
important pieces of legislation, includ-
ing catastrophic illness.

Therefore, those who wish to expe-
dite action on the Bork nomination
should help the leadership to expedite
action on these bills,

Now, the House has no part In the
Bork nomination. That is a matter for
the Senate only under the Constitu-
tion. The role of advice and consent is
given by the Constitution only to this
House, the Senate, and it seems to me
the logical approach should be that we
dispose of the legislation as much as
we can before we go to the Bork nomi-
nation because legislation when dis-
posed of here in s0 many Instances has
to go back to the House, there have to
be conferences thereon, and the House
has to stay around to dispose of that
legislation,

Now, it would be, I think, not very
reasonable to come back here and,
before we dispose of these major
pieces of legislation, we start to debate
the Bork nomination. That may take
guite 4 while. I hear that there may be
a filibuster and I see nose counts
around as t0 cloture votes, and all
that, I am not signing on either way
on that yet.

But what I am saying ls, it does not
seem t0 be a very reasonable approach
to have that nomination come up and
take 2 or 3 weeks of the Senate’s time,
while we delay legislation on which
the House has a role under the Consti-
tution. The House has no role in the
advice and consent process.

S0 it 1s important that we dispose of
the legislation first as much as we can
do so.

I urge Senators to help the leader-
ship to move the legislation forward.
Let us clear the decks so that when we
get to the Bork nomination we can
have a debate that is meaningful, that
is informative, iInformative not only to
the people but also to ourselves as to
the qualifications of this nominee and
a3 to the merits or demerits of confir-
mation of the nominee.

I implore those who have their feet
in cement and who are stiff-Jawed
gbout the DOD authorization bill,
campaign finance reform, catastrophic
fliness, and other measures, to let the
Senate get on with debate and action
on these measures. Let us clear the
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decks and then we can have the kind
of debate that the country should ob-
serve and that the Senate is entitled to
engage in on the Bork nomination.

I do not think calumny should be
heaped on the chairman of the Judici-
ary Committee, Mr. BIDEN, by those
who mamntain that there is an inordin-
ant delay here and that it is a calculat-
ed delay,

It seems to me, as I say, the Judici-
ary chairman has moved about right.
He 1is not going too fast and he is not
going too slow, At the rate we are get-
ting legislation passed here—I am talk-
Ing about the major legislation—at the
slow pace we are seeing on major legis-
lation that has to be disposed of
before we go out sine die this year, 1f
the slow pace continues, the Bork
nomination is going to be delayed.
Once the committee reports it out, if
the committee votes on October 1 and
reports that out, the Senate is not
going to be ready for it. Why? Because
the Senate will not have disposed of
the measures I have been talking
about one way or the other: The DOD
authorization bill; let us get it up.
Those who have amendments, offer
them. Campaign financing reform bill;
let us get cloture on it. Let us get it up.
Those who have amendments, offer
them.

This delay strategy, in holding back
these bills, is pushing them back, back,
back into September and then Octo-
ber.

The House is going t¢ see no reason
why it should stay around here while
the Senate debates the Bork nomina-
tion.

I urge, I implore, I heseech, I impor-
tune Senators who are holding back
and who will not let the Senate work
its will on these measures to let the
Senate go shead with these measures
so that the Senate, mdeed, will be
ready at a reasonsably early time to
take up the Bork nomination and have
zhe kind of debate that it is entitled

0.

I want to see this Senate, the full
Senate, make the decision on Mr.
Bork. Mr. Bork Is entitled to a declsion
by the full Senate, and if anyone is
under the impression that there is a
strategy here of delaying this nomina-
tion and pushing it over into the next
vear, there Is no such plan, and would
have no appeal to this Senator what-
soever. It is entirely alien to my think-
ing. This Senate in this session should
debate and dispose of that nomination
one way or the other,

I compliment the chairman, Senator
BipeN. Those who would criticlze him
should stop and think. I hope they will
read my remarks and weigh them. I
feel that my remarks represent a rea-
sonable even-handed approach both to
the legislation and to the nomination.

And I hope that those who continue
to delay will come to their senses,
sober up a little bit, and come to an
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understanding that the thing that
may delay the Bork nomination Is the
very action that they themselves now
may be engaging in by delaying action
on legislation, delaying action on
DOD, delaying action on the cata-
strophic lllness bill, delaying action on
the campaign financing reform bill, on
prompt payment legislation, and on
the State Department legislation.

I hope that, Mr. President, my re-
marks will be interpreted as positive
and helpful on all sides.

Mr. President, what is the situation
now as to morning business?

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER (Mr.
GraHAM), The time for morning busi-
ness has expired.

Mr. BYRD. Mr. President, I believe I
have the leader’s time reserved to me;
do I not?

The PRESIDING OFFICER. The
leader has reserved his time.

Mr. BYRD. Mr. President, I thank
the Chair. I now c¢laim that time.

ARMS TO THE AYATOLLAH

Mr. BYRD. Mr. President, the select
committee investigating the Iran-
Contra affair has now completed 3
months of public hearings, during
which the committee acquitted itself
in a distingulshed manner. These his-
toric hearings refreshed our country’s
tradition of open Government and
demonstrated that the best way to get
to the bottom of controversial activi-
ties is to air the facts fully, dispassion-
ately, and carefully—and to let the
chips fall where they may,

As the closing statements of the dis-
tinguished Senators on the panel Indi-
cated, the story which unfolded under
the rigorous prodding and hard work
of the committee, Is a disappointing
one, a disturbing one, a disquieting
one, It is a story of arrogance, con-
tempt for the law, disdain for the
functions and structure of our Govern-
ment, and of circumvention of the
checks and balances which are the
tried and true test of our constitution-
al system.

From the outset it was clear from
the testimony of General Secord, and
particularly the testimony of the oper-
ational figures who pursued the
arming of the Ayatollah, that the
principal strategy of these men was to
avoid informing the Congress.

It i8 clear to me that laws were c¢ir-
cumvented and loopholes vigorously
pursued. It is not possible to legislate
integrity, good faith, comity, among
the branches of Government. It is not
possible to legislate high character. No
one can write mutual trust into a stat-
ute. Trust has to be earned through
integrity.
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James McKay ls investigating Meese's ties
to Wedtech Corp., a New York defense con-
tractor under criminal Investigations by
state and federal authorities. And just last
week, the director of the government ethics
office sald flatly that Meese broke the law
when he failed to get ethics office approval
to Invest $60,000 In a limited blind partner-
ship, a partnership set up by a former direc-
tor of Wedtech, Some of the money might
have been invested in Wedtech.

It's appalling that the nation’s top law en-
forcement official should allow himself to
fall into such difficulty. But it’s not the first
time for Edwin Meese. It took him 13
months to win Senate confirmation as attor-
ney general, the longest of any Cabinet
nominee in U.S. history. There were politi-
cal problems, mainly from Meese's role as
point man for President Reagan’s early at-
tempts to dismantle civil-rights legislation,
But of greater concern was Meese’s ethical
standards and his fitness for office.

The confirmation process included a five-
month investigation by an iIndependent
counsel into Meese’s background: his giving
government jobs to at least five people who
Ioaned him large amounts of money; his
failure to report some personal loans, in-
cluding one from a company that got special
treatment from the administration; his
knowledge of the theft of papers from then-
President Carter so that candidate Reagan
could prepare for a televised debate.

The investigation found many ethical
lapses, and records s0 tangled that the full
truth could not be found. But it listed “no
basls” for criminal prosecution—hardly a re-
sounding vote of confidence for an attorney
general candidate.

Meese’s standard at the time was that if
an action was not illegai, then it was ethical.
That apparently is the standard adopted by
the Reagan administration, which explains
its current troubles in public trust and its
ongoing ethical problems.

Meese said after his 1985 confirmation
that the process had given him “a much
higher level of sensitivity” to even the “ap-
pearance” of impropriety. It's now obvious
that that “sensitivity” remains unchanged.
A U.S. attorney general should have a
higher notion of public service.

{From the Toledo Blade, July 13, 1987]
‘THE INCREDIBLE M&. MEESE

Attomey General Edwin Meese is some-
thing eise. Any public servant with even a
modicum of a sense of propriety would have
long since resigned a position of trust in the
U.S. Government. But here he is, involved
in three current special investigations into
possible wrongdoing, still holding grimly
onto office, and offering whatever excuse
comes to mind to fend off criticism.

It defies credulity, in fact, that Mr. Meese
has the gall to criticlze the Office of Gov-
ernment Ethics for not reminding him that
he was violating federal law. That was his
defense when the OGE disclosed that the
attorney general and his wife had made
more than $35,000 In ultra-fast profits on an
Investment of between $50,000 and $60,000
in a so-called blind partnership.

The law says that government officials
must make annual financial statements as
to income from a trust or other financial ar-
rangements unless they have entered into a
“blind trust,” which requires the approval
of the office. Mr. Meese did not seek OGE
approval of his partnership.

In attempting to answer the accusations,
Mr. Meese maintained that he had complied
fully with federal laws and accused the
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office of having violated federal law itself
by failing to notify him that he had not
made the proper disclosures as required. In
other words, the OGE had neglected to tell
the attorney general—the leading figure of
justice in the United States—of his own
shoricomings in disclosing income informa-
tion.

It was left to Fred Wertheimer, president
of Common Cause, to pin the tail on the
donkey. “It is unbelievable,” he commented,
“that the attorney general of the United
States should be claiming that this is the
fault of the OGE when the statute makes it
absolutely clear to him what he has to do to
comply with the law.” Just so.

In fairness to the American voters who
put the Reagan administration into office
and kept it there, Mr. Meese should tender
his resignation forthwith. He will not do
that, of course, because he is constitutional-
1y incapable of that sort of gesture and
President Reagan has made it clear that he
will not force the issue. The chances are ex-
cellent that Mr. Meese will stay in office
until the bitter end next year.

In the meantime, however, all investiga-
tions finvolving the attorney general—his
role in the Iran-contra affair, his financiai
shortcomings, his possible role in a scam in-
volving a defense contractor called Wed-
tech—should proceed full steam ahead, The
law applies to everyone, especially the man
in charge of the Justice Department of the
United States.e

INFORMED CCNSENT. IOWA

& Mr. HUMPHREY. Mr, President,
the letter which I submit today to be
printed in the REcoRrD is from a con-
cerned woman in Iowa. Her testimony
of the need for informed consent
before abortions are performed consti-
tutes another of the hundreds of pleas
which this alphabetical series of in-
formed consent letters is intended to
bring before the Senate. These women
share scars left by abortion and seek
to prevent other women from suffer-
ing the same fate.

I urge my colleagues to support
mandatory informed consent before
abortions are performed. This is the
best way to ensure that women will
make intelligent choices with regard
to abortion.

I ask that this letter from a woman
in Iowa be inserted in the RECORD.

The letter follows:

StoNY CiTY, IA,
March 4, 1987,

DEAR SENATOR HUMPHREY: Since the age of
12 T used various forms of birth eontrol
made available through the local Planned
Parenthood Clinic. For several years, I used
“the pill,” without my parents knowledge or
consent. However, I was immature about sex
and contraception as most young teenagers,
and I didn’t take the pills on any kind of
consistent schedule. The liberai theme of
the day was “carefree sex”, and that Ilrre-
sponsible attitude carried over into my ijr.
regular use of contraceptives.

I inevitably became pregnant in my senior
year when I was 17. I have the father nar-
rowed down to one of two men. I didn't care
for either of them, and never consider mar-
riage an option.

Because of the atmosphere generated by
Planned Parenthood concerming pregnancy
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and abortion, I never once gave thought to
carrying the pregnancy full term for the
purpose of raising a child or putting it up
for adoption. Actually, I never thought of
myself as “with child,” it was more like T
goofed and was in need of an extreme meas-
ure of birth control

Planned Parenthood was there to arm us
during the sexual revolution, bandage us up
if we got hit, and then push us right out
into the front lines again.

I remember that day when I entered the
clinic building. I took the pregnancy test,
waited 20 minutes and was informed it was
positive, The counselor asked me “Do yon
want a baby?" “No” 1 replied. Her next
statement was a referral to the county hos-
pital for an abortion. There was no “coun-
seling.” No alternative or choice was
brought up.

Today, 1 am finally at peace with myself
and the world concerning my abortion, I
now know the Lord and all His mercy and
forgiveness. I also know that my 13 year old
nameless, faceless, fatherless child is in
heaven with the Lord and Savior.

It wasn't until I became involved with con-
servatives and Christians that I became
aware of the other side of the abortion
Issue, Being out there involved with sex,
drugs and rock ‘n’ roll I never came across
any material or information contrary to the
pro-abortion stand. What little pro-life ac-
tivity there was, was very subtle.

I now have three beautiful children. My
worry is that in their attendance of public
school-based clinics. It is hard for a parent
to tell their child not to believe, what the
schools they themselves are sending them
to, are teaching.

As I see it, we nave two things going for
us. First, it’s been more than a decade since
Roe vs. Wade and knowledge and statistics
we've gained since sex ed. was started,
proves that it's only done more damage
than good. Teen pregnancies are up, abor-
tions up and gaining momentum.

The second and most important thing we
have for us js that God is still on the throne
and prayer changes things.

TeResA FOWLER MEESTER.@

THE JUDICIAL RECORD OF
JUDGE ROBERT H. BORK

® Mr. CRANSTON. Mr. President,
vesterday the Public Citizen Litigation
Group released a 150-page report,
“The Judicial Record of Judge Robert
H. Bork.” This report is based upon a
review and analysis of more than 400
reported cases in which Judge Bork
participated as a member of the U.S.
Court of Appeals for the District of
Columbia Circuit. The report focuses
upon the 144 opinions he wrote and
the 56 split decisions in which he par-
ticipated in. .

Mr. President, this detailed examina-
tion of Judge Bork’s actual decisions
reveals some fascinating data. I ask
that a summary of this report be
printed in the Recorp at the conclu-
sion of my remarks.

This analysis concluded that Judge
Bork's votes cannot be explained by
the consistent application of judicial
restraint or any other judicial philoso-
phy.
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Rather, Mr. President, it appeared
that Judge Bork’s vote could be pre-
dicted with almost 100 percent certain-
ty simply by ldentifying the parties to
the lawsuit.

The report found that Judge Bork
voted against workers, individuals, and
public-interest organizations, and in
favor of the executive branch, in 28
out of 28 administrative law and con-
stitutional split decisions. On the
other hand, Judge Bork voted against
the executive branch in eight out of
eight administrative law decisions
where a business entity was the ad-
verse party.

The report discusses Judge Bork's
record of consistently voting to deny
access to the courts for individuals, ap-
plying antitrust laws in a manner that
would be detrimental to consumers
and small businesses, and narrowing
rights under the first amendment.

It also highlights the faet that in
several cases, Judge Bork’s colleagues
have been extremely critical of Judge
Bork for “misinterpreting Supreme
Court precedent, for substituting his
policy judgments for those of the Con-
gress, and for going beyond the facts
of a particular case.”

Mr. President, the Public Citizen
Litigation Group has never before,
since its founding in 1971, taken a po-
gition on a nomination to the Federal
bench. Their thorough examination of
Judge Bork’s record on the court of
appeals, however, led this organization
to oppose his nomination oh the
grounds that “he does not have the
dispassionate, judicial detachment
that is essential for a Supreme Court
Justice, but instead adheres to a re-
markably categorical political philoso-
phy under which workers, consumers,
and individuals are the losers and the
Government and corporations pre-
vail.”

Mr. President, as debate on the Bork
nomination begins, it is extremely im-
portant that his record be examined
carefully. Some of the administra-
tion’s supporters have strenuously at-
tempted to characterize Judge Bork as
a “principled” believer in judicial re-
straint. Critics, on the other hand,
have concluded that his judicial phi-
losophy changes depending on who ap-
pears at the courthouse door.

The comprehensive analysis of
Judgze Bork's decisions released by the
Public Citizen Litigation Group sheds
some important light on this debate. I
recommend a careful reading of this
document by every Member of the
Senate,

The document follows:

Excerpr FroM “THE JudICIAL RECORD OF
JunGe Rosert H. Bork,” PuBLIc CITIZEN
LiTicaTION GROUP

INTRODUCTION

On July 1, 1987, President Reagan nomi-
nated Judege Robert H. Bork to be an Assoei-
ate Justice of the Supreme Court of the
United States. The nomination was Instant-

CONGRESSIONAL RECORD—SENATE

1y controversial because in recent years the
man Judge Bork would replace—Associate
Justice Lewis F. Powell, Jr.—has been the
SWing vote in many 5-4 cases.

Both his supporters and opponents have
argued that Judge Bork should be evaluated
on the basis of his record. An important
source of data is Judge Bork’s performance
as g member of the United States Court of
Appeals for the District of Columbia Cir-
cuit, popularly known as the “D.C. Circuit.”
Many legal observers consider this court to
be second only to the Supreme Court in
terms of influence, primarily because it
hears a large number of important cases in-
volving the federal government that can
affect people across the nation.

Judge Bork has served on the D.C. Circuit
for over five years. Prior to his nomination,
he had participated in approximately 400
cases In which there were published opin-
ions, and he had written 144 majority, con-
curring and dissenting opinions. Shortly
after the nomination was announced, the
Public Citizen Litigation Group undertook a
detailed examination of these cases,

The Public Citizen Litigation Group law-
yers were aware of Judge Bork’'s decisions in
cases involving their own clients and knew
that in cases involving public interest orga-
nizations and government, Judge Bork had
regularly sided with the executive branch.!
Recognizing, of course, that this experience
was not necessarily an accurate reflection of
his overall record, we undertook a study of
all his pre-nomination cases, to discern if
any common themes or trends could be
identified.

This analysis focuses on Bork's role in
those cases where the judges disagreed with
each other. We identified 56 “split deci-
sions” in which Judge Bork participated—
those cases in which one or more judges dis-
agreed with the majority on how the case
should be resolved and filed a dissenting
statement. Judge Bork's votes in split deci-
sions are significant for several reasons.
First, it is likely that these votes made a dif-
ference in the outcome. In addition, al-
though most D.C. Circuit cases are decided
by a unanimous three-judge panel, the cases
in which judges disagree publicly tend to be
the more controversial cases, some of which
will ultimately reach the Supreme Court for
resolution. Finally, these are the “tough
cases” because by definltion split decisions
are cases In which at least one judge dis-
agreed with Judge Bork,

A. SUMMARY OF FINDINGS

An analysis of Judge Bork's record on the
D.C. Circuit demonstrates that:

Judege Bork’s performance on the D.C.
Circuit 1s not explained by the conslstent
application of judicial restraint or any other
judiclal philosophy; instead in split cases,
one can predict his vote with almost com-
plete accuracy simply by identifying the
parties in the case;

In split cases where the government Is a
party, Judee Bork voted against consumers,
environmental groups, and workers almost
1009% of the time and for business in every
such case;

In 14 split cases, Judge Bork denied access
to the courthouse every time; among the
many losers was the United States Senate,
which, according to Judge Bork's dissent,
eould not bring a case of major constitution-
al significance to the federal courts;

1A list of the Public Citlzen Litigation Group
cases in which Judge Bork has participated appears
in the appendix.
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Judge Bork has expressed a desire to re-
formulate broad areas of antitrust law, and
to narrow the constitutional protections of
individuals;

Judge Bork is far less a friend of the First
Amendment than some have suggested, as
evidenced by four cases in which he voted
against the First Amendment clajims of po-
litical demonstrators;

On several occasions, Judge Bork’s col-
leagues have been extremely critical of him
for misinterpreting Supreme Court prece-
dent and going beyond the facts of a par-
ticular case.

Judge Bork Is widely credited as being a
proponent of judicial restraint, a judicial
philosophy that in administrative law cases
requires courts to defer to the executive
branch, Qur analysis of his decisions, how-
ever, found that Judge Bork generally ad-
hered to this philosophy only In cases
brought by individuals or organizations
other than a business (referred to as “non-
business cases').

In the field of administrative law, Judge
Bork adhered to an extreme form of judicial
restraint if the case was brought by public
interest organizations. His vote favored the
executive in every one of the 7T split deci-
sions in which public interest organizations
challenged regulations issued by federal
agencies. These cases included environmen-
tal issues, the regulation of potentially car-
cinogenic colors in foods, drugs, and cosmet-
ics, the regulation of television and radio li-
censees, and a requirement that family
planning clinics notify parents of teenage
girls who sought birth eontrol information
and devices. The single hon-business general
regulatory issue on which Judge Bork voted
in favor of the individual involved chal-
lenges by President Reagan and Senator
Kennedy to a decision of the Federal Elec-
tion Commission regarding the treatment of
campaign expenses.?

Judge Bork also deferred to the executive
branch in labor cases brought to benefit em-
ployees, where he voted for the government
in 4 out of 5 cases in which the court split.*
And in cases brought under the Freedom of
Information Act (“FOQIA”) and related stat-
utes, he voted for the agency and against
the requester in all 7 of the cases in which
the court split, even though Congress has
made it clear in the statute that no defer-
ence is to be accorded the executive branch
agencies in those cases.

In the ares of constitutional law, the doc-
trine of judicial restraint has & similar
meaning: it requires judges to be reluctant
to find new rights in the Constitution or to
expand existing ones, Once agaln, in civil
rights and civil liberties cases brought by in-
dividuails, Judge Bork adhered to this phi-
losophy. In the 6 split decisions where the
government was a party, he voted against
the individual every time. The pattern in
criminal cases was the same; Judge Bork
voted for the prosecution in the 2 split
criminal decisions. Indeed, he voted against
the criminal defendant in 23 of the 24 crimi-
nal cases in which he participated on the
D.C. Circuit.

2 None of the cases were brought by the “conserv.
ative” public Interest organizations such as the
Herllage Foundation.

2 In the single vote that favored employees’ Inter-
ests, Judge Bork voted to remand that case to the
Merit Systems Protection Board after upholding a
worker's discharge on the merits, so that the
agency could explain its reasons for a strictly proce-
dural ruling in favor of the executive.
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A summary of Judge Bork’s votes in split
decisions involving the federal government
ln;...nld a party other than a business appears

elow:

JUDGE BORK'S VOTES IN SPLIT DECISIONS IN CASES
AGAINST THE EXECUTIVE NOT BROUGHT BY BUSINESS

Public
interest

individual,  tive

~ | dco——
Bl romwunmw

However, Judge Bork did not c¢onsistently
adhere to the principles of judicial restraint.
To the contrary, when a private corporation
or business group (referred to as a ““business
interest’”) sued the government, he was a ju-
dicial activist. Thus, in the 8 split decisions
where a business interest challenged the
government, Judge Bork voted for the busi-
ness every time, Five of these are rate-
making cases Where the court’s decisions di-
rectly affected the cost of services provided
to consumers, and 3 are labor cases in which
the losers were workers. The other victory
by a business interest reversed the Depart-
ment of Agriculture’s so-called “junk food
rule,” which prohibited the sale of soft
drinks and other products in competition
with nutritious meals being served in school
lunch programs.

Judge Bork’s votes in split administrative
law cases in which a business interest was a
party appear in the table below:

JUDGE BORK'S VOTES IN SPLIT DECISIONS IN
ADMINISTRATIVE LAW CASES BROUGHT BY BUSINESS

Business Exetutive

Federal ulatory Commission, Interstate
mmmmmmm Depariment o Agricu-

lure cases § 0
Lebor cases 3 [}
Total ] ]

The only spllt case in which a business in-
terest asserted a constitutional right is
Jersey Central Power & Light Co. v. FERC,
768 F.2d 1500 (1985) and 810 F.2d 1188
{1987) (en banc), which also raised adminis-
trative law issues. Judge Bork’s ¢opinions in
favor of Jersey Central in this case, as well
as his position in several other cases, sug-
gest that he i3 much more willing to find a
constitutional vioclation where business is as-
serting a property interest, such as a taking
of property without just compensation,
than when individuals are seeking constitu-
tional protection for their non-economie
rights,

Not only did Judge Bork consistently rule
against individuals and public interest orga-
nizations on the merits, but in many cases
he did not even let them through the court-
house door. Thus, in the 14 split cases In-
volving questions of access to the courts or
to administrative agencies, Judge Bork
voted agalnst granting access on every occa-
sion. He voted to dismiss cases against
prison Inmates, social security claimants,
Haltlan refugees, handicapped citizens, the
Iranian hostages, and the homeless. Judge
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Bork did not reach the merits in any of
these cases; rather, he refused to decide the
¢laims raised. And in one case, he affirmed a
decision of the Nuclear Regulatory Commis-
sion denying the Attorney General of Mas-
sachusetts an opportunity to participate in
a proceeding concerning the safety of a nu-
clear power plant in Massachusetts.

The most significant expression of Judge
Bork's views on access are contained in his
dissent in Barnes v. Kline, 759 F.2d 21
(1985). There Judge Bork voted to preclude
the United States Senate, the House of Rep-
resentatives, and 33 Members of Congress
from litigating an issue of major constitu-
tional importance (whether the President
had effectively exercised the pocket veto),
even though the President’s attormey had
conceded that the plaintiffs could sve. Ac-
cording to Judge Bork, the courts are not
available to resolve major constitutional
controversies between the President and
Congress; instead, those 1ssues must be de-
cided in the political arena.

Judge Bork's opinlons in Barnes and other
standing cases strongly suggest that, if he
were on the Supreme Court, he would vote
to deny standing in a large varlety of cases
challenging executive action, including
many cases brought by public interest orga-
nizations. Because his theory of standing is
grounded on his own interpretation of Arti-
cle III of the Constitution, only a constitu-
tional amendment could alter the result. A
summary of Judge Bork's votes on access
cases appears below:

Judge Bork’s votes in split decisions in cases
tnvolving access Lo the courls
Granted access ]
Denled access 14

Taken together, Judge Bork’s decisions in
the fields of administrative, constitutional,
and criminal law and his rulings on access
present a clear theme: where anybody but a
business interest challenged executive
action, Judge Bork exercised judicial re-
straint either by refusing to decide the case
or by deferring to the executive on the
merits. However, when business interests
challenged executive action on statutory or
constitutional grounds, Judge Bork was a
Jjudicial activist, favoring the business inter-
est in every split decision in which he par-
ticipated. In summary, when split cases in
which Judge Bork participated during his
five years on the D.C. Circuit are combined,
on 48 out of 50 occasions (or 96 percent of
the time) Judge Bork voted to deny access,
voted against the claims of individuals who
had sued the government, or voted in favor
of the claims of business which sued the
government.e

FAMILY SECURITY ACT OF 1987

o Mr. SIMON. Mr. President, I rise in
strong support of the Family Security
Act of 1987, a bill introduced by my
colleague, Senator MovNIHAN. The
main purpose of this bill, 8. 1511, is to
replace the half-century-old Aid to
Families with Dependent Children
[AFDC] Program. This is a compre-
hensive program that amends title IV
of the Social Security Act. The Family
Security Act of 1987 targets family re-
sponsibility, expanded opportunities in
education and training, as well as ben-
efit improvement, program innovation,
and organizational renewal at every
level in the Federal system. Senator
MoYRIHAN is a recognized expert on
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the family and Federal income-sup-
port policy.

In recent years, the Federal Govemn-
ment has worked closely with States
to improve methods of collecting child
support payments. Many States, such
as my own State of Illinois, have been
successful in ensuring that children re-
ceive the support they are entitled to
from the noncustodial parent, thereby
reducing the dependency these fami-
lies have on Federal or State welfare
programs.

S, 1511 takes the next logical steps
to ensure that, within reason, parents
who can take care of their children’s
financial needs will do so. Given the
number of families who must rely on
Government assistance, parents who
can afford to provide for their chil-
dren must meet this responsibility.
This bill strikes the right balance be-
tween the needs of our children and
the rights of both the custodial and
noncustodial parent. While I do not
believe that we should approach child
support enforcement in a punitive
manner, the Federal Government
must provide strong leadership to the
States in ensuring that court-ordered
child support agreements are met and
enforced. In my view, this is a key
component to this welfare reform leg-
islation.

While this bill addresses the issue of
child support enforcement, it also pro-
vides a job opportunity and basic skills
program. Therefore, parents with de-
pendent children who are eligible for
the Child Support Supplement Pro-
gram can receive the education, train-
ing, and employment that will help
them avoid long-term dependency on
public assistance programs. I am con-
cerned about the permissive nature of
these essential programs. If the States
elect not to provide basic-education
and work programs for participants,
there is little likelihood that the cycle
of welfare dependency can be broken.
Without the tools of employability—
the ability to read, write, and compute,
as well as some work skills—workfare
won’t work,

The Family Security Act of 1987 re-
quires the direct involvement of the
family in lifting the family, whatever
their economic or social status, from
dependency to self-sufficiency. That is
a role that a compassionate govern-
ment should play. This bill takes the
steps necessary to change our present
welfare system to one that encourages
family responsibility and, hopefully, a
measure of self-respect.@

TRIBUTE TO NORMAN B.
LEVENTHAL

@ Mr. KERRY, Mr, President, I wish
to recognize Norman B. Leventhal of
Newton, MA, who was recently pre-
sented the Man of the Year Award by
the Boston Latin School—an honor he
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on the problems irherent in longer
and longer, and bigger and bigger cam-
palgns. We have had an opportunity
to ponder the value of compromise,
Now is the tima to act.

I was delighted to hear that the hon-
orable junlor Senator from Kansas
has decided that the compromises
reached in the effort to bring this bill
to the floor are at last enough. The
good Senator has reserved the right to
oppose portions of the bill. She has re-
served the right to speak against it if
further change is not obtained.

But, I think it highly significant
that my colleague from the other side
of the aisle has found enough move-
ment by the bill’s sponsors to support
bringing the matter to the floor for a
vote. We will be voting on that issue
today, Shall this body permit forward
movement on legislation which re-
solves an issue of vital importance to
the American people? Given the com-
promises reached, and the out-
stretched hand offered, will not my
colleagues from the other party
permit this bill to reach the floor fora
vote? Let it come out, and If certain
portions of the vehicle seem Ineffec-
tive or inappropriate, then argue for
amendment on a case-by-case basis.

We have shown a willingness to com-
promise, and have gone more than
half way. I urge the Members of this
body to allow S. 2 to reach the floor,
and to permit the Congress to vote on
this issue which I know is as impor-
tant to their constituents, as much &s
it is vital to the people of Nevada.,

Thank you.

The PRESIDING OFYICER. The
Senator from Utah.

—— . WL —

THE NOMINATION OF ROBERT
H. BORK

Mr. HATCH. Judge Robert Heron
Bork’s résumé—excellent trial lawyer,
renowned law professor, Solleitor Gen-
eral, and Federal appellate judge—
speaks for itself. In fact, President
Reagan's best strategy for confirma-
tion is Judge Bork hlmself, Particular-
ly in his areas of academic expertise,
constitutional and antitrust law, Judge
Bork is unrivaled.

Accordingly, the longer he testifies
before the Judiciary Committee, the
more persuasive and reasoned his phi-
losophy of judicial restraint will
sound. If you are looking for a secret
weapoh In the upcoming confirmation
strugele, it {s Judge Robert Bork,

Judge Bork’s superb qualifications,
however, highlight a tragic irony of
this proceeding. Despite his demon-
strated capabilities—never reversed by
the Supreme Court In 423 appellate
cases—he has still been subjected to
an unprecedented ideological inquisi-
tion. The real tragedy is not any
smirching of Judge Bork’s reputation
because he is likely to surprise his de-
tractors. Nor is the real tragedy any
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delay In the Supreme Court’s docket.
The real tragedy is the potential impli-
cation of this inquisition on the Inde-
pendence and integrity of the Federal
judiciary.

Federal judges are not politicians
and ought not to be judged like politi-
cians. If we do so, we strip the judicial
office of all that makes it distinct
amongst the separated powers.

Unfortunately the vicious attacks on
Judge Bork’s record have already
fallen into a familiar pattern. Ques-
tions are raised In politically inflam-
matory terms. The nominee is accused
of favoring literacy tests or poll taxes,
or racial covenants. In fact, the record
shows that the judge has taken no po-
sition on the social or political merits
of thsse questions, but only ralsed
legal questions about the source of
constitutional authority In those
areas. In each case, the judge is sup-
ported by numerous Justices, judges,
and scholars. This is what I mean
about Injecting politics Into judicial
matters. We have come to expect this
type of distortion In political cam-
palgns, but can you imagine what
might hapnen if judges had to worry
about the political implications of
thelr decisions?

The greatest irony is that some fine
legal scholars, who should appreciate
the distinction between legal and po-
litical lssues, are assisting the on-
slaught against Judge Bork,

And that bothers me a lot, It causes
me a great deal of concern. Because If
we politicize this Court, I think we are
going to see a lot of problems in this
country well into the future.

In rarticular, I would like to com-
ment about the errors and omissions
In the response prepared to the White
House analysis of Judge Bork’s record,
which Senator BipeEN has issued.

In a recent trip to Utah, constituents
stopped me and asked what I thought
was the most important branch of the
Government: the executive, legislative,
or judicial branch. There is no clean-
cut answer, of course. I mean, which is
the most important leg of the three-
legged stool? One weak leg, and You
have an unbalanced stocl. This Is why
the nomination of a U.S. Supreme
Court Justice is so important. I am
concerned about politicizing this proc-
€ss.
In particular, I do not question Sen-
ator BipEn for the scholarship in the
article or in the matters that he pub-
lished, But I do question the people
who pass themselves off as fair and
objective law school professors who
are anything but fair and objective.

S0, Mr. President, at this time I ask
unanimous consent that I may put
Into the REcorD at this point my anal-
ysis of the so-called Biden report on
Judge Bork’s record.

There helng no objection, the infor-
mation was ordered to be printed In
the REcorp, as follows:
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ERRORS AND OMISSIONS IN THE “RESPONSE
PREPARED T0 WHITE HOUSE ANALYSIE OF
JubiE BORK'S RECORD"

The Response Prepared to White House
Analyels of Judge Bork’s Record commis-
sloned by Senate Judiclary Committee
Chalrman Joseph Biden (hereafter the
“Biden Report”) contains numerous errors,
mischaracterizations, and omissions, More
than seventy of the most significant errors
are described in this report.

BECTION I—THE BIDEK REPORT'S SUMMARY

1, The Biden Report states that “members
of the D.C. Circuit charged Judge Bork with
attempting to ‘wipe away selected Supreme
Court opinions in the name of judicial re-
stralnt’ and with ‘conducting a general
spring cleaning of constitutional law.’” The
charges are taken from a dissenling opin-
ion, Dronenburg v. Zech, 743 7.2d 1579, de-
nying rehesaring of 741 F.2d 1388 (D.C. Cir.
1¢684). A majority of the D.C, Clrcuit evi-
dently did not feel that Judge Bork’'s opin-
ion did anything of the sort, since it let the
opinion stand. Carter appointee Judge Ruth
Beder Ginsburg wrote separately in order to
explain specifically why she felt there was
nothing improper about Judge Bork's opin-
ion, and stated that the dlssenters’ use of
the teim “bends ‘judicial restraint’ out of
ghape,” 746 F.2d at 1581 n. 1,

2, The Biden Report falls to include any of
the subsequent history of the case In which
those charges were made, which demon-
strates that they were baseless:

A year and a half 1ater, in Bowers v. Hard-
wick, 106 8. Ct. 284 (1986), the Supreme
Court reached the same conclusion that
Judge Bork arrived at ih the opinon the dis-
senters were criticlzing, ruling 5-4 that ihe
Constitution does not protect private homo-
sexual conduct, It specifically noted, as a
reason for consitruing its prior privacy deci-
slons narrowly, that “[tlhe Court 15 most
vuinerable and comes nearest to illegitimacy
when it deals with judge-made law having
little or no cognizable roots in the language
or design of the Constitution.”

Finally, Justice Powell speclfically stated
in a concurrence in that case that “there Is
no fundamental right, i.e., no substantive
right under the Due Process Clause, to
engage In” privaie homosexual conduct, 106
S. Ct. at 2847,

3. The Biden Report falls to indlcate that
the opinion of Judge Bork to which the
judges were referring refused to find a con-
stitutional right to engage in private homo-
sexual conduct, a right whose existence the
Supreme Court also had not recognized at
the time.

4. The Biden Report’s claim that “Judge
Bork has repeatedly rejected [Griswold v.
Connecticut,] the decision upholding the
right of married couples to use contracep-
tives” 1s misleading. Judge Bork has never
ruled on a case involving married couples’
use of contraceptlves. Nor has he stated or
indicated anywhere that If he had to decide
such a case as a lower court judge, he would
do anything other than follow the relevant
Supreme Court case, Nor has he stated that
he would overrule that case as a Supreme
Court Justice,

5. Judge Bork has merely criticized the
Supreme Court case’s regsoning and de-
clineqd to extend that reasoning to hew areas
such as homosexual rights. That I8 a very
common approach for judges to take toward
precedents with which they disagree. See,
e.g., Shearson American Exrpress v. McMa-
hon, 107 S. Ct. 2332 (1987), It iz a lawyer’s
profession to recognize the difference be-
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tween disagreeing with a case’s reasoning
and declining to extend that reasoning, on
the one hand, and disregarding or overrul-
ing it, on the other. But the Bider Report’s
use of the verb “reject” in Instances such as
this, where all Judge Bork has done is
elther criticize or at most refuse to extend a
precedent, could lead a reader to belleve
that In all those Instances Judge Bork would
also disregard or overrule the precedent.
Thus, the report’s selection of a verb that
confuses the two questions is hard to under-
stand. See also Biden Report 3 (“Judge Bork
has repeatedly and consistently rejecied the
right to be free from governmental interfer-
ence with one’s private life”); Biden Report
4 (“Judge Bork has rejected many of the
Supreme Court’s leading antitrust deci-
sions”);, Biden Report 4 (“In the area of
church-state relations, Judge Bork has re-
Jjected several Supreme Court decislons”).

6. The Biden Report’s characterization of
Judge Bork as some kind of antitrust radical
s unfounded, Bider Report 3-4, As noted In
a letter signed by 15 past chalrmen of the
American Bar Assoclation’s Antitrust Sec-
tion, Judge Bork's seminal work, The Anti-
trust Paradoz, has been relled on In opin-
ions written or joined by all nine of the cur-
rent Supreme Court Justices.

7. The Biden Report’s statement that
“Judge Bork's writings show that he would
protect only speech that is tied to the politi-
cal process, and that he would not protect
artistic and lterary expression such as
Shakespeare’s plays, Rubens’ paintings, and
Barishnikov’s ballet” is flatly incorrect. As
Judge Bork stated In his Worldnet inter-
view:

“there Is a spectrum . . . I think political
speech—speech about public affalrs and
public officials—is the core of the Amend-
ment, but protection is going to spread out
from there, as I say, Into moral speech and
scientific speech, into fiction and so forth,”

8. The Biden Report’s reference to “Judge
Bork’s willingness to overturn numerous
landmark Supreme Court decisions,” Biden
Report 5, Is utterly without basis, Judge
Bork has never stated that he would over-
turn any Supreme Court cases—as the
Report tacltly recognizes earlier (“Judge
Bork . . . has never said that the Supreme
Court should not overturn its prior deci-
sions establishing and extending the right
to privacy,” id. at 3).

8. The Biden Report’s claim that “Judge
Bork's extensive record shows that he has
opposed virtually every major c¢ivil rights
advance on which he has taken a position,
including such issues as the public accom-
modations {sic] blll, open housing, restric-
tive covenants, literacy tests, poll taxes, and
affirmative action” is utterly unfounded.
The facts show that It was Judge Bork, who
briefed and argued and won, among others,
Runyon v. McCrary, 427 U.S. 160 (1976), a
case significantly extending the civil rights
laws’ coverage of private conduct, and Lau
v, Nichols, 414 U.S. 563 (1974), a case estab-
lishing the illegality of ¢conduct with no dis-
criminatory intent but only discriminatory
effects, The Individual who won many
major civil rights advances can hardly be
considered opposed to “. . . virtually every
major ¢ivil rights advance on which he has
taken a position.”

10, The Biden Report falls to indicate that
In every instance the Biden Report cites as
evidence for its clalm except for the 1963
Public Accommodations bill (with respect to
which, as the Report recognizes, Judge Bork
later changed his mind) Judge Bork In no
way disagreed with the policy ends sought
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to be accomplished by the proponents of the
civil rights mesasures, Moreover, there ls
nothing in Judge Bork’s life that in any way
suggests any form of bigotry.

11, Instead, what Judge Bork has done is
criticlze the reasoning of several decisions,
The Biden Report’s analysis of these eriti-
clsms s misleading because it falls to Indi-
cate that they are part of a broad scholarly
consensus on those cases. With respect to
Shelley v. Kraemer, 334 U.S. 1 (1848), the
racial covenants case, and Relfimen o,
Mulkie, 387 U.S. 389 (1967), the open hous-
Ing case, for example, Professor Tribe stated
in American Constitutional Law that “[t)o
contemporary commenators, Shelley and
Reitman appear as highly controversial de-
cisions” and that “the critical consensus has
it [that) ... the Court’s [inding of state
action [is not] supported by any reasoning
which would suggest that ‘state action’ is a
meaningful requirement rather than an
empty formallty.” See also id at 1157 n. 37
(“The standard critique of Shelley is defini-
tively stated In Wechsler, ‘Toward Neutral
Principles of Constitutional Law,” 73 Harv,
L. Rev. 1, 29-31 (1959). The Reitman opin-
ion has been criticized even by defenders of
its resuit.”)

SECTION II—ESTABLISHING THE CONTEXT

12, The single major distortion in this sec-
tion is that the effect of a Bork appoint-
ment would be to permit “a determined
President . . . [to] bend [the Court} to polit-
ical ends that he can not achleve through
the legislative process.”

The Biden Reportf ¢ites no instance of how
Judge Bork’s appointment would have that
effect.

Even If its apocalyptic claims regarding
Judge Bork's willingness to reverse prior
constitutional cases were true, as they are
not, the authors of the Report know full
well that the only effect would be to permit
the political process to decide questions that
the courts have placed beyond its reach. For
example, even If Roe v. Wade or Griswold v.
Connecticut were reversed, the effect would
not be that abortion or access to contracep-
tives would suddenly become lllegal. Rather,
Congress or the states would have to pass
laws to that effect.

13. Thus even accepting its premises, the
Biden Report’s claim that a Bork appoint-
ment would permit the President to accom-
plish his social agenda through the Su-
preme Court s extremely misleading. All it
could possibly do is allow the President and
the Congress to fight out these issues In the
political arena.

SECTION ITI—JUDGE BORK'S RECORD OF
JUDICIAL RESTRAINT

14, The Biden Report claims that Judge
Bork's perfect record of nonreversal by the
Svpreme Court s “uninformative.” (Biden
Report at p. 14) Thus, it misleadingly—dis-
misses five years and hundreds of opinions
and votes that are incontestably the best
evidence of Judge Bork’'s measure as a8 Jus-
tice. As Lloyd Cutler has said, Bork’s opin-
fon In Ollman v, Evans alone “tells us far
more about how Bork would perform as a
justice than his professorial writings ten to
twenty-five years ago.”

15. The Biden Report’s rationale for its re-
markable exclusionary rule—that “[als an
Intermediate court judge, the nominee has
been constitutionally and institutionally
bound Lo respect and apply Supreme Court
precedent”—fails Lo acknowledge the chal-
lenge and difficulty of an appellate judge-
ship. Without doubt all lower court judges
are “constitutionally and Institutionally
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bound” to apply the Supreme Court’s prece-
dents; the real question 18 whether they are
willing and able to fulfill that obligation
Many of Judge Bork's colleagues on the
U.8. Courts of Appeals have been repeatedly
reversed by the Supreme Court for ignoring
or misreading binding precedent; eg., the
five occasions on which the Supreme Court
overruled D.C. Circuit majority opinlons
and adopted Judge Bork's dissents.

16. Contrary to the Biden Report’s conclu-
slon, Judge Bork's impeceable record of non-
reversal shows his respect for slare decisis
and his skill at conscientiously applying ex-
i1sting Supreme Court caselaw to faets. This
falthful application of law and precedent
over his entire tenure as a judge augurs well
for his service on the Supreme Court and
renders the Biden Report’s account of his
record misleading,

17. The Biden Report (p. 15) does not fully
report the Supreme Court's decision In Mer-
{for Savings Bank v. Vinson, 106 S. Ct. 2398
(1986}, The Report's claim that the Vinson
Court unanimously rejected the reasoning
of Judge Bork's dissent leaves out the most
telling facts. As even the Report concedes,
“[tlhe Court did agree with Judge Bork on
the evidentiary issue.” Examination of the
opinfons makes clear that the Court agreed
with the substance of Judge Bork's reason-
ing on lability, as well. It is the BRiden
Report, not the White House position,
which supplies a “factually inaccurate and
misleading description” of Vinson.

18, The Biden Report (at p. 16) mischarae-
terizes Judge Bork’s position in Plenned
Parenthood Federation v. Heckler, 712 F.2d
650 (D.C. Cir. 1983), In which he agreed
with the majority in rejecting the claim of
statutory authority advanced by the Reagan
Administration, which premised its family-
notification requirements on a 1881 amend-
ment to Title X, Judge Bork’s disagreement
with the majority belies the Biden Report’s
claim that his oplnion was “anything but
deferential and non-activist’’: he would have
followed the Supreme Court’s well-settled
rule in SEC v. Chenery by remanding to the
agency for articulation of alternative bases
for its holding. It I5 difficult to understand
how Judge Bork’s proposal to remand to the
agency for further consideration Is less “def-
erential” to its administratlve expertise
than the majority’s final and conclusive
ruling, which left no further scope for
agency considerstion It Is misleading to
suggest that Judge Bork's deference to the
agency was somehow “activist.”

19. The Biden Report apparently attempts
to diminlsh the significance of Judge Bork’s
perfect record of nonreversa! by the Su-
preme Court by emphasizing that the Su-
preme Court has until recently never grant-
ed review for one of Judge Bork’s majority
opinions (Biden Report at p. 17). The report
apparently implles that one therefore
cannot assume anything about the quality
of his opinlons—which is akin to saying that
you can’t judge whether someone I law-
abiding because he has never been arrested
and tried. If Judge Bork were writing actlv-
Ist opinions that departed from the law, the
losing litigants would appeal. The fact that
fewer than one in ten of the losing litigants
In his eases sought Supreme Court review is
a sign of the strength of his opinlons, not an
Indication that they can be discounted. The
same Inference should be drawn from the
fact that until this term the Supreme Court
never chose to grant review of any of his
opinlons: the Court's writ of certiorarl (liter-
ally, to make more certaln) is principally
used to rectify what the Justices perceive as
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important errors in lower court opinlons,
Their fallure to grant review for his opin-
fons is a significant compliment, not a
slight.

20, The Biden Report employs a double
gtandard on this point, because it argues
later that many of Judge Bork’s opinions
have been Important and radical departures
from binding precedent. If Judge Bork's
record were really the parade of horribles
thal the report claims, i wowld be incon-
celvable that the Supreme Court would not
grant certiorari and reverse him.

21, The Biden Report’s disingehuousness
is particularly apparent because it glosses
over without mention the fact that none of
the more than 300 majority opinions joined
but not suthored by Judge Bork over his
five years on the bench has ever been re-
versed—a remarkable and highly unusual
testimonlial to his legal judgment. Similarly,
the Biden Repori ignores the fact that al-
though Judge Bork rarely dissents (he has
been in the majority of his court 94% of the
time) his dissents carry great welght with
the Supreme Court, which has repeatedly
adopted his rationales over the holdings of
the majority.

22, The Biden Report further attempts to
exclude the most probative evidence of
Judge Bork’s suitability by distorting his
own statements about his cases. The report
cites Judge Bork’s statement that the ideo-
logieal divisions on his court make no daffer-
ence In 9/10's of all his cases, then goes on
to give the following grossly inaccurate sum-
mary of his remarks: “According to Judge
Bork, therefore, 90% of his cases on the
D.C. Circuit are non-ideological and, conse-
quently, non-controversial,” (Biden Report
at p. 17). Aside from putting words in the
Judge's mouth, the authors’ assumption
that only ideologically charged cases are dif-
ficult, controversial, or worthy of the pub-
lic’s or the Supreme Court’s attention says a
great deal about thelr own distorted view of
the law—a view that enables them to assert,
and apparently to belleve, that Judge Bork's
“circuit court record says nothing about his
f}l{ltt,;lbﬂlty for the Supreme Court. .. .”

23. In fact, Judge Bork's statements about
the Irrelevance of ideology to his work on
the court show his own professionalism, and
they echo the professionalism of his col-
leagues on the bench across the political
spectrum-an attitude towards the law
strikingly at odds with that shown in the
Biden Report, Judge Bork’s colleague Judge
Harry Edwards, a Democratic appointee,
has written that “efforts to tag judges as
‘beral’ or ‘conservative’ are fundamentally
misguided,” citing as evidence of this the re-
markable degree of agreement on declsions
between himself and Judge Bork. And Chlef
Judge Patricla Wald, another Democratic
appointee, wrote a blistering critique of law-
yers who “simplistically characterize”
Judges as “Ubersl” or “conservative,” warn-
ing lawyers “not [to) try to handicap old
myths about nonexistent fueds or rumors
about philosophic differences between us.”
It is a warning the authors of the Biden
Repori should reread.

24. The Biden Repori shori-changes the
simllarity between the judicial philosophies
of retiring Justice Lewis Powell and Judge
Bork. It incorrectly clalms that no similarity
can be discerned in the fact that Justice
Powell and Judge Bork voted substantially
the same way in nine of the teh cases that
went before the Supreme Court, because “a
careful analysis . . . shows that Judge Bork
and Justice Powell both wrote opinions in
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only two [of the cases),” (Biden Report at p.
18). This so-called ““careful analysis does not
explain why we should disregard the fact
that the two jurists joined in substantially
the same conclusions—whether they actual-
1y wrote or not—in nine of ten cases.

35. Neither President Reagan nor Judge
Bork has ever claimed that Justice Powell's
jurisprudence is identical to that of Judge
Bork. It is the opponents of Judge Bork who
argue that Lewis Powell's successor should
be required to replicate his jurisprudence—s
Jurisprudence that, in many areas, these
same opponents have scathingly criticlzed in
the past. Judge Bork’s proponents have
merely pointed out that he is a falrminded
proponent of judicial restraint—a judicial
conservative, not a political one. Lloyd
Cutler, President Carter’s Counsel, has writ-
ten that while all judges pay llp service to
Judiclal restraint, “few rigorously observe it,
Justices Oliver Wendell Holmes, Louis D.
Brandeis, Felix Frankfurter, Potter Stewart,
and Lewis F, Powell, Jr., were among those
few, and Judge Bork’s articles and opinions
confirm that he would be another.” The
President himself has merely stated that
“[{it’s hard for a falrminded person to
escape the conclusion that If you want
someone with Justice Powell’s detachment
and statesmanship, you can’t do better than
Judge Bork”—a demonstrably true state-
ment.

26. The Biden Report falls to take account
of the evidence which indicates that even
beyond the question of general judicial tem-
perament and craftasmanship, however,
there are broad convergences between the
jurisprudence of these two judges. Justice
Powell, for example, has been a leading ar-
chltect of the reinvigoration of the doc-
trines of standing and justiciability for
which Judge Bork has been so roundly criti-
cized. And Justice Powell cast the decisive
vote in Hardwick v. Bowers, which reached
the same result that Judge Bork propound-
ed In Dronrenbury » Zech, 741 F.2d 1388
(D.C. Cir. 1984)—that the Constitution and
Supreme Court precedent did not vouchsafe
& right to practice homosexual sodomy. (See
also, Nos. 1-3 above),

27. In criminal jurisprudence Justice
Powell, llke Judge Bork, has been a leading
exponent of the truthseeking function of
criminal trials, For example Justice Powell
has repeatedly, over more than a decade, re-
jected the arguments that capital punish-
ment I8 per se unconstitutional, Simllarly,
Judge Bork has repeatedly refuted these
same arguments in print. Just last term,
Justice Powell cast the decislve vote in the
MeClesky case, a 5-4 decision that rebuffed
an equal protection challenge which would
have effectively ended capital punishment.

28, The Biden Repori falls to acknowledge
another interesting parallel between Justice
Powell and Judge Bork: Justice Powell, like
Judge Bork, was vituperated by leftist femi-
nist and eivil rights organizations and
spokesmen during his confirmation hearings
for the Supreme Court.

Congressman Cohyers on behalf of the
Black Caucus testified that Powell was “in-
consistent with the kind of jurist [who] . ..
is desperately needed for the Court in the
1970’s and 1980's.” (Senate Hearings on the
Confirmation of Louis Powell, 1971).

Henry L. Marsh III, testifying on behalf
of the Old Dominion Bar Assoclation of Vir-
ginia, stated that Powell’s confirmation in
the face of his “record of continued hostili-
ty to the law, his continual war on the Con-
stitution, would . . . demonstrate to us that
this Senate is not concerned with the rights
of black citizens in this country,” (Id.)
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Wilmsa Scott Heide, the President of the
National Organization of Women, testified
that Powell's confirmation would mean that
“justice for women would be ignored or fur-
ther delayed which means justice denied.”
(Id.)

Catherine Q. Rohraback, President of the
Natlonal Lawyers' QGulld, testifled that
nominees Powell and Rehnquist “would be
incapable of dealing fairly and impartially
with lssues arising out . . . the struggle of
blacks, other third world people, women and
other oppressed groups for social, political
and economic equality.” She stated that
Powell had defended ‘“unconstitutional”
wiretapping, and that “[iln his political
views, Mr. Powell does not ‘bend’ or ‘twist’
the Constitution, to use the President’s lan-
guage, Rather, he totally ignores it.” (fd.)

Paul O'Dwyer, a prominent New York lib-
eral attorney, testified that Justice Powell
and his fellow nominee William H. Rehn-
quist had been “eloquent spokesmen for
wiretapping and other insidious governmen-
tal techniques deslgned to stifle dissent and
to challenge personal liberties guaranteed
by the Constitution and the Bill of
Rights. . ., .” He told the Judiciary Commit-
tee that In national security cases “Mr.,
Powell clalm(s] that the President is above
the law, the Constitution, and the fourth
amendment. . . .” On the Supreme Court,
O’Dwyer sald, Powell “would be but [thel
echo” of the executive branch. (Jd.)

The charges brought by these groups
against distinguished judicial appointees are
as false with respect to Judge Bork as they
were with respect to Justice Powell.

29. The Biden Repori distorts Judge
Bork’s opinion in Dronenburg v. Zech, 741
F.2d 1388 (D.C. Cir. 1984). In Dronenburg
Judge Bork reviewed Supreme Court prece-
dents on the right to privacy and concluded
that they did not encompass a constitution-
ally-protected right to practice homosexual
sodomy, Although the Supreme Court later
reached precisely the same conclusion in
Hardwick o Bowers—a declsion in which
Justice Powell concurred—the report mis-
leadingly claims that “Judge Bork’s theory
of lower court constitutional jurisprudence
in Dronenburg . . . has never been expressed
or endorsed by the Supreme Court.” (Biden
Report at p. 18). The Btden Report goes on
to cite from the dissent in Dronenburg to
prove that Judge Bork’s opilnion was judi-
cially ‘unrestralned’—a peculiar way to
prove the point, since both a clear majority
of Judge Bork's own court and the Supreme
Court shared his ‘activist’ and ‘unrestrained’
view of this area of the law. It is interesting
that Professor Archlbald Cox’s new book
The Court and the Conslitution took Dron-
enburg as a paradigmatic case and noted
that while the author “would give the Court
a somewhat larger and more creative role,”
Judge Bork’s opinion in the case “stated the
conservative judge's reasons clearly and per-
suasively.”

30. The Biden Repori Inaccurately implles
that the criticlsms contalned in the majori-
ty opinion in United States v. Meyer, No, 85-
8169 (D.C. Cir. July 31, 1987) are in some
way directed at Judge Bork personally,
rather than at the jurisprudence of the
almost one-half of the D.C. Circuit that
jointly lssued a dissent to the majority's re-
versal of course. Though the report asserts
that Judge Bork is the **head of the faction”
seeking rehearing en banc of the cases,
there is not a scrap of evidence in the opin-
ions—either majority or dissent—to suggest
that this is the case or that the majority
was specifically stigmatizing Judge Bork’s
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jurisprudence (Biden Report at p. 19). The
report’s attempt to depict a broadside fired
at virtuaily half the D.C. Circuit as a per-
sonal critique of Judge Bork’s jurisprudence
is unsupported by any evidence.

31. The Biden Report’s characterization of
Judge Bork's view of the privacy cases as
“Indicative of [his] willingness to discard
the text, history and tradition of the Constl-
tution in order to achleve the results he de-
sires” is Orwellian (Biden Report at pp. 20-
26). It suggests that Judge Borz personally
“desires” outlawing contraceptives [Gris-
twold], mandatory sterilization of criminals
[Skinner] and workers [American Cyana-
mid), denial of divorced parents’ visitation
rights to children [Franz], outlawing of the
teaching of foreign languages [Meyer] or of
purochial schools ([Pierce}. The Biden
Report does not produce one shred of evi-
dence that this is the case. These sugges-
tlons overlook the distinction between poli-
tics and the law. No one would suggest, for
example, that Justice Frankfurter dissented
in Screws v. Unifed States because he “‘de-
slred” racist murders.

32, The Biden Report assertions about
Judge Bork’s personal policy views are also
contradicted by the many Instances on
which Judge Bork has, on legal grounds, op-
posed laws that further policies of which he
affirmatively approves, such as a balanced
budget amendment. Thus, Judge Bork's
legal views ¢f cases tell us exactly nothing
about his policy preferences, indicating that
he 18 willing to set them aside In deciding
legal issues. As the revered civil libertarian
Justice Hugo Black wrote (n dissenting from
Griswold, “I like my privacy as well as the
next one, but I am nevertheless compelled
to admit that a government has the right to
invade It unless prohibited by some specific
constitutional provision. . . .”

33. The Biden Report quotes Judge Bork's
legal criticisms of Roe v. Wade but attempts
to dismiss as Ilrrelevant the fact that they
were expressed in testimony opposing the
“Human Life Bill"—conservative legislation
to strip the courts of jurisdiction to hear
abortion cases (Biden Report at p. 20). It is
unclear why an alleged result-oriented activ-
ist—as they clalm Judge Bork is—would
have 80 many scruples about the legislature
trampling on the Constitution and so few
about the courts doing so. This fact rebuts
the Biden Report’s charge that Judge
Bork’s only concemn Is “to achieve the re-
sults he desires.” (Id.)

34, The Biden Report could cause confu-
sion about the holding of O, Chemical and
Atomic Workers International v. Americun
Cynamid Co, 741 F.2d 444 (D.C. Cir. 1984)
by juxtaposing it with Skinner v. Oklahoma,
816 U.8. 635 (1942), a constitutional law case
(Id. at 21), In fact, American Cynamid was a
stralght statutory construction issue wkich
had nothing to do with constitutional law,
much less the right to privacy or Skinner.

35. the Biden Report’s presentation of
Judge Bork’s legal views on Meyer v, Nebras-
ka and Pierce v. Soclety of Sisters obscures
the fact that his views are thorovghly rep-
resentative of scholarly opinion (Biden
Report at pp. 22-23), The opinions in these
cases were written by conservative Justice
McReynolds, of whom one authority on the
Court haes written that “[plolitically and
Jurisprudentially . . . [hel] came to embrace
a philosophy of reaction to progress second
to none, and in his personal demeanor on
the bench was a disgrace to the Court [be-
cause of  his anti-Semitlsm and
racism] , . .. Certalnly, {he)l deservedly
earned the all but unanimous condemnation
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of the Court experts, who have rated him at
the top of thelr brief list of feilures.” (Abra-
ham, Justices and Presidents 176, 177-78 (2d
ed. 1985)). The Repori also falls to Indicate
that Meyers was dissented from by Oliver
Wendell Holmes,

36. The Biden Report inaccurately states
that Judge Bork “lgnores the famous dis-
sent of Justice Brandeis” In Olmstead v.
United States, 277 U.S. 438 (1928), in which
Justice Brandeis discussed the protections
of privacy afforded by the Fourth and Fifth
Amendments as belng “Intended to secure
conditions favorable to tiie pursuit of happi-
ness,” including “the right to be left alone—
the most comprehensive of rights and the
right most valued by civilized man.” (Biden
Report at p. 25). In fact, Judge Bork’s juris-
prudence is firmly based on the insight of
Brandeis’ Olmstead dissent, which sought to
apply the guarantees of the Fourth Amend-
ment to wiretapping—a technology non-
existent at the time of the Constitution’s
adoption, Judge Bork incorporated this ex-
pansive view of original intent into his most
famous opinion, Oliman v. Evans.’

“It is the task of the judge In this geners-
tion to discern how the framers’ values, de-
fined In the context of the world they knew,
apply to the world we know. The world
changes In which unchanging values find
their application. “The fourth amendment
was framed by men who did not foresee
electronic surveiliance. But that does not
make it wrong for judges to apply the cen-
tral value of that amendment to electronie
invasions of personal privacy.” (750 F.2d at
995).

37. More generally, Judge Bork recognizes
that the Constitution contains a right to
privacy—not the generalized, judge-made,
open-ended “right” scathingly criticized by
Justice Black and others, but the specific
guarantees of the Fourth Amendment,
fairly read to accommodate the changes
wrought by two centuries, It is the authors
of the Biden Report, not Judge Bork, who
have failed to take Justice Brandeis’ teach-
ing in Olmstead properly into account.

38. The Biden Report is again misleading
in its claim that Judge Bork's views are
“fundamentally at odds with those of Jus-
tice Harlan.” (Biden Report at p. 35). Judge
Bork has repeatedly expressed his admira-
tion for the views of Justice John Marshall
Harlan, whose scholarly and conservative
outlook on the law has led many enilnent
lawyers and scholars to class Judge Bork
with him jurispredentially. Justice Harlan's
views of the Due Process Clause of the
Fourteenth Amendment, which were based
on the “ordered liberty” test propounded in
Palko v. Connecticut, were not the basis for
the Court’s decisions in Griswold and Roe.
It is thus out of context for the authors of
the report to criticize Judge Bork for his re-
spectiul disagreement with this aspect of
Justice Harlan’s jurisprudence, given the
wide areas of agreement stated by these two
Jurists,

39. The Biden Report misrepresents the
mainstream view of the 8th Amendment, in
criticlzing Judge Bork’s refusal to use that
Amendment to create new law (Biden
Report at p. 26). Characteristically, the au-
thors present thelr own extremist ideology
as if it were governing precedent. They ne-
glect to mention that the Supreme Court
has never upheld a clalm under the 98th
Amendment. As with Dronenbury and anti-
trust law, the Report piliories Judge Bork
for taking positions which are in the maln-
stream of American Jjurisprudence and
which have been authoritatively stated by
the Supreme Court.
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40. The Biden Report distorts Judge
Bork's view of the Bill of Rights, maintain-
Ing that he seeks “the ‘narrowed’ definition
of Individual rights that the framers
feared.” (Id. at p. 27). This is nonsense,
Judge Bork’s record as Solicitor General
and as an appellate court judge establishes
his devotion to the Bill of Rights. And he is
no exponent of “narrow” Interpretations: as
he told the Judiciary Committee In 1982
prior to his unanimous confirmation to the
Court of Appeals, judicial Imperialism 1s &
better term than activismm for courts that
have “gone too far and lost [their] roots in
the Constitution,” because “a court should
be active in defending those righis which the
Constitution spells oul.” (“Confirmation of
Federal Judges,” Hearings Before the Judi-
ciary Commitiee, 1982, at 14) (Emphasis
supplied.)

41, The Biden Report distorts Judge
Bork's views of standing. Contrary to its
claims that Bork has taken a “very narrow,”
“crabbed,” “novel and unprecedented” view
of standing, Judge Bork’s views of standing
are thoroughly in the mainstream. It is the
Report that Is advocating ‘novel” legal
views. Justice Powell has taken the lead In
reinvigorating the doctrines governing
access to the courts in his opinions in U.S. v,
Richardson, Warth v. Selden and Simon v
Eastern Kentucky Welfare Rights Organiza-
tion. His vlews—repeatedly attacked by lib-
eral commentators—are Indistinguishable
from Judge Bork’s.

42, The Biden Report misrepresents Judge
Bork’s opinion In Vander Jagt v. O'Neill, 699
F.2d 1166 (D.C. Cir. 1983). In Vander Jag{,
the supposedly political and reactionary
Judge Bork voted to reject a sult by House
Republicans against the Democratic leader-
ship—a fact that sheds light on the Report’s
claims about his “activism,” Unm-ntioned
by the Report Is the fact that the Supreme
Court In Allen v. Wright quoted approviugly
and at length from Bork’s “novel” opinion
in Vander Jagt to reach its conclusion.
Clearly it is Judge Bork who is in the maln-
stream on access cases, and the authors of
the report who are outside it.

43. The same is true of the Biden Report's
distortions of Bork’s antitrust record. As
was stated In a letter from 15 past chairmen
of the ABA’s Antitrust Section, “Judge
Bork's writingg in this area have been
among the most influential scholarship ever
produced . . . [NJo one has helped promote
[the mainstream view of antitrust] more
than Judge Bork.” The chairmen’s letter
points out that Judge Bork’s leading work
on antitrust, the Antitrust Paradoz, has
been referred to in 75 decisions of the Su-
preme Court and the courts of appeals in
the ten years since its publicailon, and has
been cited In opinions written or jolned by
ail nine present Justices of the Supreme
Court.

44, The Biden Report misrepresents Judge
Bork's decision in Rothery Storage & Van
Co. v. Atlas Van Lines, Inc, 792 P.2d 210
(D.C. Cir, 1088), Far from “promot(ing) his
extreme views . .. [and] [slingle-handedly
repudiating numerous Supreme Court cases
to the contrary,” as the Report clalms,
Judge Bork consclentiously parsed conflict-
ing Supreme Court precedent to follow the
latest expression of the Court’'s views.
Whatever eise the Report could have called
Bork’s efforts in Rothery, they were not
“gingle-handed”; his opinion was joined in
tolo by Carter appointee Ruth Bader Gins-
burg, while fellow Carter appointee Judge
Wald “concurlred] In the result and much
of the recsoning of the panel’s opinion.”
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SECTION Iv—SPECIFIC QUESTIONS
Civil rights

45. The Biden Report claims that Judge
Bork’s dismay over the possibility that a
male-only draft might be challenged under
the Equal Protection Clause indicates that
he Is skeptical as to whether women are pro-
tected under that provision. (Biden Report
at 49). To the extent this obviously off the
cuff statement indlcates much of anything,
it indicates Instead that he s skeptical
whether men are protected under that
clause, since the likely plaintiff in such a
suit would not be & woman seeking to be
drafted, but a man objecting to being draft-
ed.

See also Nos. 9-12 above,

Freedom of the press

46. The Biden Report misreads Judge
Bork’s record on the First Amendment. The
Biden Report clalms that “Judge Bork has
cast doubt on leading Supreme Court deci-
sions limiting governmental prior restraints
on speech.” It relies for that purpose on an
ambiguous statement In an unpublished
speech Judge Bork gave at the University of
Michigan. It omits any discussion of Judge
Bork’s only case on polnt, Lebron v. Wash-
inglon Metropolitan Aree Transil Authorily,
748 P.2d 893 (D.C. Cir. 1984). In that case,
Judge Bork ruled that a D.C. regulation bar-
ring deceptive advertisements was invalid on
the ground that it constituted a prior re-
straint, rather than limiting himself to the
ground preferred by Judge Starr that the
advertlsement at issue was not deceptive.
Especially given that the narrower ground
was clearly avallable, Judge Bork’s con-
scious declsion to rely on the broader one as
well is & much clearer indication of his com-
mitment to the bar on prior restralnts than
the Michigan speech is an indication of any
reservations about it. The Biden Report's
failure even to mention the case in this con-
text practically inverts Judge Bork's record
in this area.

47, The Biden Report's clalm that “Judge
Bork has sharply criticized key Supreme
Court decisions limiting the power of gov-
ernment to punish publication,” coupled
with the evidence it cites for that clalm,
almost speaks for itself. The “sharp
criticilsm]” to which it refers is from the
same Michigan speech, and consists of the
statement that “one may doubt that press
freedom” required the release of the name
of a rape victim or information from a
secret inquiry into judictal misconduct.

48, The same can be said of the Biden Re-
ports attempt to contrast Judge Bork's po-
sition regarding reporter's claims to a First
Amendment right to refuse to disclose confi-
dential sources with Justice Powell’s view on
the matter. Actually, Justice Powell wrote
an opinion noting that it was a hard ques-
tlon, to be declded case by case, but that
generally there is no such right in the ab-
sence of harassment by state authorities.
Judge Bork wrote an article stating that it
was 8 close question that could be decided
elther way.

49. The Biden Report’s clalm in the text
of the full report that Judge Bork would re-
gtrict First Amendment protection to
“speech that relates to the political process”
Is simply misleading (as opposed to the
claim in the executive summary that he
would not protect llterary and artistic
speech, which Is Incorrect). As Judge Bork's
Worldnel interview made ¢lear, in his view
the Pirst Amendment provides some protec-
tion for “moral and . . . scientific speech”
and “fietion and so forth,” although prob-
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ably not pornography, While the interview
Indicates that he would not extend as much
protzction to speech that is not expressly
political as to speech that is, it says nothing
about how much protection he would
extend to the former. Since Judge Bork's
Ollman opinion wculd provide more protec-
tion for political speech than present law,
there is ample room for him to protect
speech that Is not expressly rolitical less
than political speech and still protect it at
least as much as the Supreme Court. While
Judge Bork alzo indicates that “pornogra-
phy and things approaching it” probably
are not protected, there is no basis whatso-
ever for the Report’s conclusion that he
would include among such things a Rubens
painting or an Alvin Alley Troupe Perform-
ance, or that his views on pornography are
any different from the Supreme Court’s.
Bork on the establishment clause

50, In its discussion of Judge Bork’s views
on -the Establishment Clause, the Biden
Report misconstrues his views on the clause
gznerally and about particular cases, The
Report states that Judge Bork “has en-
dorsed the view that the framers intended
the Establishment Clause to do no more
than ensure that one religious sect should
not be favored over another” (Biden Report
at p. 57). (Emphasis supplied.) In fact,
Judge Bork has never “endorsed” a particu-
lar view of the Establishment Clause—at
most he has observed that:

“The establishment clause might have
been read merely to preclude the recogni-
tion of an official church, or to prevent dis-
criminatory aid to one or a few religions . . .
Instead (it has) been interpreted to glve [it)
far greater breadth and severity.” (“Rell-
glon and the Law,” University of Chicago,
Nov. 13, 1984, at 1-2).

51. The Biden Report is misleading In de-
scribing Judge Bork’s views on the leading
prayer In school case, Engel v. Vitale, 370
U.S, 421 (1962). The report does not give
sufficient weight to Judge Bork’s statement
to the Washingtorn Post that he has not
taken a position on the constitutionality of
school prayer. Instead, the report concludes,
based on a letter sent to Judge Bork discuss-
ing a speech he made at the N.Y.U, Law
School, that Judge Bork has “rejected” this
case (Biden Report at p. 57. See also Appen-
dix B, Biden Report).

52. The Biden Repori excludes substantlal
evidence that supports Judge Bork’s claim
that he has not addressed the issue:

No text of Judge Bork’s address at N.Y.U.
is avallable. The written notes from which
he spoke meake no mention of Engel The
relevant portion states:

“l want to draw your attention to two
other features of non-Ilnterpretivist] judi-
clal review—the nationalization of a single
set of moral values and what 1 call the gen-
trification of the Constitution.

Roe v. Wade is the classic case of each.

The dramatic expansion of
constlitutionall rights under Elquall
Plrotection] clause, substantive version of
Drluel Plrocess] Cllause], 1st Amendment—
nationalizes moral and soctal values al-
though there i3 no national consensus,”

No other person present at the event re-
cealls Judge Bork criticizing the Engel case.

Judge Bork made no mention of how he
would vote on the school prayer cases In the
two other significant occasions on which
Judee Bork discussed his view of religion
and the law: (1) an address at the University
of Chicago on November 13, 1984 and (2} an
address at the Brookings Institution Semi-
nar for Religlous Leaders on September 12,
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1985 (See Washington Post, letter to the
editor from Rabbl Joshua Haberman,
August 6, 1987).

53. In slleging that Judge Bork criticized
Engel v. Viiale In the 1882 N.Y.U. Law
School speech, the Biden Repori relles en-
tirely upon the recollectlon of cne attendee,
Dean Norman Redlich. The report cites a
letter sent by Dean Redlich to Judge Bork
shortly after the address. However, the text
of the Redlich letter does not substantiate
the Biden Report claim that “Dean Redlich
took Issue with Judge Bork's assertion that
the Court had strayed from ‘interpreting’
the Constitution In Engel and that the decl-
slon was therefore, in Bork’s terms, ‘non-in-
terpretivist.’ ¥ (Biden Report at B7). Rather,
the letter Included the following passage:

“I do not understand why you lumped to-
gether the issues of school prayer, busing,
and abortion, although I recognize that at
one point In your remarks you sald you were
concentrating on Roe v. Wede. The present
attack on the courts derives from all three
issues and you failed to distinguish among
them. I agree that Roe v. Wade can be at-
tacked as non-interpretavist [sicl. Engel v,
Vitale, however, was an Interpretation of
the establishment clause. The attacks on
that decision were no less strident because it
was Interpretivist. The result, not the
method, sparked the criticism.” (Dean Red-
lich Letter at p. 1).

It appears more llkely, however, that
Judge Bork focused on Roe v. Wade as his
example as a non-interpretivist decision,
and discussed school prayer only as an issue
which, as a factual matter, had sparked po-
litieal opposition to the courts. This politi-
cal opposition created a climate in which ju-
risdiction-stripping legislation, which Judge
Bork opposed, was belng seriously consid-
ered. This observation Is one which Judge
Bork has made in other speeches as well.
This reconstruction of his spoken remarks is
supported by Dean Redlich’s letter, which
described Judge Bork’s reference to Fngel in
the context of “the present attack on the
courts” since Judge Bork had never before
criticized the decision In Engel

54. The Biden Report misconstrues Judge
Bork’s criticlsm of the three part test set
forth In Lemon v, Kurleman, 403 U.S. 602
(1971). In his speech at the University of
Chicago Judge Bork stated that his criti-
cism of Lemon is that the three part test “is
not useful in enforeing the values underly-
ing the establishment clause.” (Universily
of Chicago speech at pp. 4-5) He points out
that the Supreme Court itself has not
always applied the test (Jd at 6-T7). Con-
trary to the premise stated In the Biden
Report, Judge Bork's remarks about Lemon
are not a criticism of the viewpoint that the
government should be entirely neutral to-
wards religion. Rather, they are a comment
that the test is flawed in its ability to pro-
mote another value—strict separation of re-
ligion from all government action, a vajue
the court precedents do not support.

55. The Biden Report is at best incomplete
and at worst misleading In its omission of
the fact that Judge Bork’s criticism of the
Lemon test {3 weli within the mainstream of
American legal scholarship. Judge Bork
himself states that his thoughts are not
original, but can be found in Dean Jesse
Choper’s writings (University of Chicago
speech at p. 5). In addition, S8enator Daniel
Patrick Moynihan and others have criticized
the Supreme Court’s jurisprudence on the
Establishment Clause by citing numerous
contradictory and inexplicable results:
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A state may lend to parochial school chil-
dren geography textbooks that contain
maps of the United States, but the state
may not lend maps of the United States for
use in geography class.

A state may lend textbooks on American
colonlal history, but it may not lend a fllm
on George Washington, or a fllm projector
to show it in history class.

A state may lend classroom workbooks,
but may not lend workbooks in which the
parochial school children write, thus ren-
dering them non-reusable.

A state may pay for bus transportation to
religious echools, but may not pay for bus
transportation from the parochial school to
the public zoo or Natural History Museum
for & fleld trip.

A state may pay for diagnostic services
conducted in the parochiel school, but
therapeutic services must he given in a dif-
ferent building.

Speech and hearing “services” conducted
by the state Inside the sectarian school are
forbidden, but the state may conduet speech
and heairing diagnostic testing inside the
sectarian school.

Exceptional parochial school students
may receive counselling, but it must take
place outslde the parochial school, such as
in a traller parked down the street.

A state may give cash to a parochial
school to pay for the administration of
state-written tests and state-ordered report-
ing services, but it may not provide funds
for teacher-prepared tests on secular sub-
jecta,

Religious Instruction may not be given in
public school, but the public school may re-
lease studenis during the day for religious
classes elsewhere, and may enforce attend-
ance at those classes with its truancy laws.

58, The Biden Repori accurately reports
that Judge Bork has criticlzed Aguilar v.
Felton, 473 U.S. 402 (1985). But the report’s
description of the case fails to indicate that
the declsion has been roundly criticized
both by other members of the Supreme
Court and the legal academic community. In
Aguilar the Court struck down public fund-
ing for non-religious programs which sup-
plled state-employed special education
teachers for deprived children who attended
parochial schoois. In Aguilar there was a
valid secular motive of providing remedial
help to underprivileged chlildren, and there
was no hidden subsidy of religion (since the
program was optional and not otherwise of-
fered by the schools). Indeed, the sole
reason the Court found the program violat-
ed the establishment clause was thatf the
system of monttoring that New York Clity
had adopted in order to ensure that the pro-
gram was nol unconsiiiutionaily religious
in conlent constifuled excessive enlangle-
ment of church and state. It is small wonder
that Judge Bork clted Aguilar as fllustrative
of why he belleves “present doctrine Is so
unsatisfactory.” As he noted in his Brook-
ings speech, “it has been suggested that the
program struck down in Agutlar might
becom2 constitutionally permissible if the
teachers were pilaced in trallers outside the
schoolhouse, with the children coming to
them rather than the other way around.
0Odd as it may seem, precedent supports the
idea that the crucial issue 15 whether the
publicly-funded teachers physically entered
the private building.” This echoes a point
made by Justice O’Connor's dissent: “Im-
poverished children who atiend parochial
schools may also continue to benefit from
Title I Programs offered off the premises of
their schools—possiblly in portable class-
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rooms just over the edge of school proper-
ty.” Aguiler, 105 8. Ct. at 3248 (O'Connor,
J., dissenting.)

SECTION V—BORK'S ROLE IN WATERGATE AND
“NADER V. BORK"

67. The Biden Report contalns serious
errors and omlssions in its dlscussion of
Judge Bork's role in firing the first Water-
gate Special Prosecutor, Archibald Cox. By
focusing exclusively on the court case,
Nader v. Bork, 366 F. Supp. 104 (D.D.C.
1873), the report ignores Judge Bork’s sub-
stantial role in securing the appointment of
a second special prosecutor and in ensuring
that the Watergate prosecution would con-
tinue after Professor Cox was fired.

58, The Biden Reports discussion of
Nader v. Bork 18 serfously misleading be-
cause it conceals the fact that the decision
by Judge Gesell was later vacated upon the
order of the D.C, Circuit Court of Appeals
(See Unpublished Order, U.S. Court of Ap-
peals for the D.C, Circuit, August 20, 1975,
amended October 22, 1875). Thus, the Biden
Report falls to indicate that the decision Is
of no legal precedence Whatsoever. The
Court of Appeals held that the case was
moot.

59. The Biden Report fails to Indicate that
the significant reason that Judge Gesell dis-
missed the cause of action by Ralph Nader
was because he was not an injured party
(366 F. Supp. 104). The person who could
claim he was injured, Archibald Cox, re-
fused to ioin the suit. He stated at hils press
conference that precipitated the firlng that
“Of course there are ways of firing me.”
Later Professor Cox testified to Congress
that he believed the President, through the
Attorney General had the authority to dis-
charge him (See “Senate Hearings on the
Special Prosecutor,” October 31, 1873, at p.
102),

60, The Biden Report implies that the Wa-
tergate Special Prospcutor was established
pursuant to a special act of Congress (Biden
Report at p. 61). Rather, the office was cre-
ated by Attorr.ey General Eliott Richardson
pursuant to his general statutory authority
to create positions in the Justice Depart-
ment (See 28 U.S.C, § 508-510). In fact, these
statutes specifically allow the Attorney
General to transfer functions among differ-
ent officials at the Department of Justice.
While Attorney General Richardson had
promised the Senate that he would create
an independent prosecutor during hls con-
firmation process, this action could not
create special statutory authorization for
the position.

81. The Biden Report Implies that the
opinion in Bork ». Nader 15 significant be-
cause it declared the discharge of Professor
Cox to be illegal. The opinion itself recog-
nizes that the relevent Supreme Court case
(Humphrey's Executor) relied heavily upon
the fact that in that case Congress had ex-
pressly legislated to restrict the President's
ability to remove a government official. As
discussed above, there is no such Congres-
sional Act with respect to the Watergate
8pecial Progecutor.

82. The Biden Report mischaracterizes the
issues of “whether the firing [of Professor
Cox] itsell was lawfui” as the “threshold
question” in the Nader case. Since the inde-
pendence granted to the Watergate Special
Prosecutor was derived solely from the At-
torney General’s regulations, the White
House paper correctly analyses the question
of whether these regulations were validly
rescinded as the threshold question and de-
termines that they were.
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63. The Biden Report falls to Inform the
reader that Judge Bork’s position that the
delay In rescinding the Attorney General's
regulations (from Saturday night when Pro-
fessor Cox was itred untll Tuesday, the next
working day) was widely supported. Profes-
sor Cox himself referred to the delay as a
“technical defect.” (See “Senate Hearings
on the Special Prosecutor,” October 31,
1973, at p. 102).

64. The Biden Report misstates the
grounds upon which Judge Gesell found the
rescission of the Attorney General's regula-
tions arbitrary and unreasonable. Judge Ge-
sell's opinion relied upon the fact that a
new special prosecutor was appointed three
weeks later under substantially identical
regulations to conclude that the reseission
of the Initlal regulations was an arbitrary
and unreasonable act, done solely to replace
Professor Cox, which could hot be done
under the terms of the regulations (386 F.
Supp. at 109). Although the Biden Report
quotes this passage, the report then manu-
factures from whole cloth the rationale that
the firing was arbitrary and unreasonable
because of the circumstances leading up to
the discharge (f.e., that Professor Cox had
decided to defy President Nixon and go to
court for the White House itapes). The
Biden Report uses this novel argument to
bootstrap Its conclusion that the firing
would have been illegal even if the rescis-
sion of the regulation had been completed
before the discharge.

SECTION VI—STARE DECISIS

65. The Biden Report’s discussion of
Judge Bork’s views on Stare Decists, L., the
adherence to prior precedent, in constitu-
tional law is fundamentally flawed by a
complete lack of understanding of the theo-
ries Judge Bork has articulated on prece-
dent. Repeatedly the Biden Report equates
eriticism by Judge Bork of a prior decision
with the conclusion that he wouid overrule
the declslon once on the Supreme Court.
(This conceptual error ls not only logically
fatal to the authors' arguments about Stare
Decists, but also permeates the discussion of
cases in Appendix B).

86. The Biden Report falls to recognize
Judge Bork’s complete views on Stare Deci-
sis. Pirst, the Biden Repori omits Judge
Bork’s statement to the Senate Judiclary
Committee during his confirmation hear-
ings for the D.C. Court of Appeals In 1982,
when he was asked by Senator Baucus,
“While I have you here, . . do you have any
general guiding principles as to when a 8u-
preme Court judge should asdhere to the
principle (of Stare Declsis] in looking at, re-
visiting Supreme Court cases?’ Bork re-
sponded:

“Well, yes. I think it is & parallel to what
[Professor] Thayer sald about the function
of a judge when he is reviewing a legislative
act for constitutionality. He said he really
ought to be absolutely clear that it is uncon-
stitutional before he strikes down the legis-
lative act, if not sbsolutely clear, awfully
clear.

1 think the value of precedent and of cer-
tainty and of continuity in the law Is so
high that I think & judge ought not to over-
turn a prior decision unless he thinks it 1s
absolutely clear that that prior declslon was
wrong and perhaps pernicious.” (“Confirma-
tion of Federal Judges,” Hearings Before the
Judiciary Commiitee, 1982, at 14}

87. The Biden Report falls to take into ac-
count that Judge Bork has articulated & two
part method of determining when a given
precedent should be overtuned. The Biden
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Report merely recites (in an incomplete
quote on p. 70) the second and ultimate de-
termination that Judge Bork has repeatedly
stated must be made before a prior constitu-
tional decision Is overturned:

“There are some constitutional decisions
around which s0 many other Institutions
and people have built that they have
become part of the structure of the nation.
They ought not be overturned, even i
thought wrong” (“A Talk with Judge Robert
H. Bork,” District Lawyer 20 at 32. See also
“Bork on Judicial Restraint,” Manhatlicn
Report 14 at 15) (Emphasis added.)

The remainder of the Biden Report ig-
nores this second test In its analysis of cases
that Bork might some day overturn.

68, The Biden Report does not cite to a
single Instance where Judge Bork has stated
that any prior Supreme Court decision
should be overturned In support of its alle-
gation that “The Record Strongly Suggests
That Judge Bork, If Confirmed, Would Vote
To Cverturn A Substantial Number of Su-
preme Court Decisions.” (Biden Report, p.
68). Instead, the report relies upon c¢lrcums-
stantial conc¢lusions drawn from flawed legal
reasoning.

69. The Biden Report is misleading when
it states that “On several occasions, Judge
Bork has expressed a clear willingness to
overturn precedent.” The Report then
quotes out of context to say that “an origin-
alist judge would have no problem whatever
in overruling a non-Oorginalist precedent”
(Remarks, First Annual Lawyers Conven-
tion of the Federalist Society, cited at p. 66
of the Biden Report). What the Biden
Report falls to Indicate Is that this remark
was part of Judge Bork’s explanation that a
judge must first determine that the prece-
dent was wrong. As part of the same re.
marks Judge Bork then goes on to explain
that In some instances s judge should not
overturn clearly Incorrect precedent, be.
cause it Is too damaging to social and eco-
nomleal institutional arrangements that
have grown up as a result of the decision.

79. The Biden Report fails to note that
Judge Bork was booed at the Federalist So-
clety conference for stating that he would
not overturn the commerce clause prece-
dents. (Washington Post). This Indicates
that Bork Is well within the mainstream of
legal thought since some members of the
legal profession believe his pesition on stare
decisis is too deferential to prior decisions.

71. The Biden Report also creates a mis-
leading Impression that Bork is not in the
mainstream of legal thought when he states
that courts can overturn constitutional
precedent more easily than common law or
statutory precedent (Biden Report at p. 67).
This position has long been commonly ac-
cepted by most constitutional scholars. It
was first stated by Justice Brandets:

“Stare Dectsis Is usually the wise policy
- .. This 18 true ¢ven where the error Is a
matter of serlous concern, provided correc-
tion can be had by legislation. But in cases
involving the Federal Constitution, where
correction through legislative action practi-
cally impossible, this Court has often over-
ruled its earlier decisions,” Burnetf v. Coro-
zlla’%g )Oil & Gas Co., 285 U.8. 393, 405-408

This error 18 all the more surprising since
one of the reviewers of the Biden Repori
Professor Laurence Tribe, has noted this ra-
tionale:

“PFor most of us, the proper role of prece-
dent in constitutional adjudication will be
found at the end of a middle road. The
natlon needs and deserves to have a steady
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hand at the Constitution’s wheel, but the
Supreme Court occassionally must overrule
{ts earlier cases because legislative correc-
tion of a constitutional decision i3 all but
impoasible.” (Tribe, L., God Save This Hon-
orable Court at p. 102 (1985)) (Emphasis in
the original.)

72, The Bident Report attacks Judge Bork
because he may consider overturning Roe v.
Wade and the right of privacy cases. This
attack Is Inconsistent with even liberal judi-
cial philosophy, again as expressed by Lau-
rence Tribe, one of the reviewers of the
report:

“On the other hand, those candidates [for
the SBupreme Court] who would, for exam-
ple, refuse even to consider modifying, say,
Roe v. Wade, . . . simply because they are
established precedents, are equally unsuited
for a seat on the Supreme Court, and
should be voted down by any Senator who
views constitutional principles as subject to
reexamination when circumstances so re-
quire.” (Id.) (Emphasis in the original.)

73, By quoting out of context from Judge
Bork's Interview with Philip Lacovara in the
Districl Lewyer, the Biden Report creates
the false impression that Judge Bork's views
on all constitutional issues will not change
when he Is on the bench. The Biden Report
highlights Judge Bork’s general answer
(that “[Mly views have remained about
what they were, . . . S50 Wwhen you become a
judge, I don’t think your viewpoint is likely
to change greatly,” Biden Report at p. 85)
without indicating that the answer was
made to a very specific and limited question:

“Q. Before you ascended to the bench,
and Indeed in lectures and writings even
since that time, you have been among the
people who have challenged the role of
what you and they have called the “imperi-
al judiclary.” Has your view of the possible
usurpation of political functions by courts
changed since you ascended to the bench?
Either become stronger or perhaps more
diffuse?” District Lawyer Interview at p. 31)

74. The Biden Report Incorrectly uses 8
statement by Judge Bork In the Districi
Lawyer Interview regarding a candidate’s
published record as evidence that the White
House I8 disingenuous in suggesting that
there Is a distinction between a candidate’s
Judicial opinions and his writings as an aca-
demle. (Biden Report at p, 65) Judge Bork
was not Involved in selecting the criteria
used by the White House or the Justice De-
partment in selecting him as the nominee,
and his prior description of the process
sheds no light on what distinctions were
made by the Executive Branch.

75. Additionally, the Biden Report quotes
Judge Bork out of context to imply that a
nominee’s academic writings are on an equal
footing with his prior judiecial decisions.
Judge Bork was responding to a question
that implied that appeliate court judges are
under stress because they know that thelr
decisions are reviewed by the Department of
Justice in selecting Supreme Court nomi-
nees. He responded that he had not ob-
served anything which would corroborate
such a concern. In the passage cited in the
Biden Report Judge Bork merely stated
that there should not be any concern about
reviewing opinions. In fact, Judge Bork be-
lieves that it Is very difficult to determine
how a future Supreme Court Justice will
vote, “predictions of what new judges will
do being so perilous.” (*Judiecial Review and
Democracy,” Soctety, Nov/Dec. 1988, at p. 6)
{The authors of the Biden Report must cer-
tainly have been aware of this fact, since
they quote from the same paragraph in the
Soctely article, See, No. 76 below).
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76. The Biden Report’s discussion of
Judge Bork’s views on the appointment
power fails to substantiate the report’s
clalm that they Indicate “That He Would
Overturn Many Landmark Supreme Court
Decisions,” (Biden Report at p. 68) The
report misquotes from Judge Bork’'s review
of a biography of Felix Frankfurter. The
quote Is part of a discussion of Frankfurt-
er's rejection in the 1820’s of proposals to
eliminate judicial supremacy, The unedited
quote reveals this:

“Perhaps Frankfurter was right about the
inadvisability of formal mechanisms for
checking the Court, though; since none
have been tried, that is hard to say. But his
hopes for legal education after fifty years
certainly seem misplaced. Today, In fact, it
is probably true that most professors of con-
stitutional law teach and write from an ac-
tivist perspective. What the solution should
be is no more clear now than it was in 1921.
If it is not to be a new constitutional mecha-
nism, the answer {to ‘fudicial excesses’} can
only lie in the selection of judges, which
means that the solution will be intermittent
depending upon the President’s ability to
choose well and his opportunities to choose
at all” (*‘Inside’ Felix Frankfurter,” The
Public Interest, Fall Book S8Supplement,
1681, at 110). (Emphasis to show the edited
quote in the Biden Repori at p. 86)

A full and careful reading of the passage
makes it clear that Judge Bork was not dis-
cussing overruling prior cases at all. Rather,
he was discussing the appointment power as
the only way of affecting the Court’s style
of judieial reasoning and rejecting (in the
immediately preceding paragraphs) such
proposals as the use of the Exceptions
Clause to strip the Supreme Court of juris-
diction over controversial constitutional
izsues.

77. The insertion of the phrase “to ‘judi-
cial excesses’,” which the Biden Report
claims to be quoting from the previous page
Indicates that the report attempted to use
the quote from the Frankfurter book review
to distort Judge Bork’s position. The phrase
{s taken from a theoretical discussion of
constitutionally provided checks on the Su-
preme Court’s power:

Amending the Constitution is not a gener-
al solution to judicial expansionism;’ there
are too many serious judicial excesses to
meake amendment a feasible tool of corree-
tion.” (Id. at p. 109) (Emphasis to show the
edited quote In the Biden Report at p. 66)

Indeed, Judge Bork then goes on to say:
“The only safeguard we have at the
moment is the self-discipline and capacity
for self-denial of our judges.” (Jd.)

78. The other quotes cited In the Biden
Report also conceal that Judge Bork's com-
ments about the appointment of judges are
gll in the context of theoretical dlscussions
of what checks there are in the Constitution
of judicial power. An examination of the
full context of the quote from Judge Bork’s
testlmony before the Senate reveals this
fact, After a series of questions about Judge
Bork’s opposition to proposals to strip the
Supreme Court of jurisdiction to hear a
Pederal constitutonal question, Senator
Baucus continued to question him:

“Senator Bavcus. Could you tell me your
view of whether the constitutional amend-
ment process as outlined in Article V of the
Constitution s sufficient to enable the
country and the Congress to respond to
what it regards as improper Supreme Court
declsions?

Mr. Bork. I think there Is a real dilemma,
Senator. I think In a variety of areas the
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Court over a period of years has reached re-
sults that were not intended by the framers
of the Constitution or by the framers of var-
lous amendments. 1 think to that degree the
Court has stepped into areas that do not
belong to it. It is that form of judicial activ-
{sm or judicial imperialism that the chair-
man asked me about.

I do not think there is an adequate way of
¢hecking the Court provided in the Consti-
tution, and 1 think the reason for that is
that the framers never anticipated judicial
review could become the enormous power
that it has become. There was no court at
the tlme that had any power resembling
that,

The only cure for a Court which oversteps
its bound that I know of 13 the appointment
power, and in addition to that the power of
debate, political rebuke, and I hope one day
& better understanding by the profession
and by the judges of what the limits of judi-
cial power are.” (“Confirmation of Federal
Judges,” Hearings Before the Judiciary
Commillee, 1982, at T.) (Emphasis to show
rélele edited quote In the Biden Report at p.

}

79, Simlilarly, the Riden Report quotes out
of context from Judge Bork’s writings on
struecturel restraints In the Constitution on
Judicial power:

“Moreover, jurisdiction removal does not
vindicate democratic governance, for it
merely shifts ultimate power to different
groups of judges. Democratic responses [o
judicial ercesses probably must come
through the replacement of judges who die
or relire wilh new judges of different views.
but this is a slow and uncertaln process, the
accidents of mortality being what they are
and prediction of what new judges will do
being so perilous. (“Judicial Review and De-
mocracy,” Soctety, Nov/Dec. 1986, at p. 6)
(Emphasis to show the edited quote In the
Biden Report at p, 66)

80, The Biden Report misquotes Judge
Bork’s discussion of the evolution of consti-
tutionsal law in this century to Imply that he
would overturn a substantial number of Su-
preme Court decisions reached over the last
thirty vears. Compare the Biden Reporl ex-
cerpt:

“‘[Tlhe Court. . . began in the mid-1950’s
to make , . ., declsions for which it offered
little or no constitutional argument., ...
Much of the new judicial power cialmed
cannot be derived from the text, structure,
or history of the Constitution.” (Riden
Report at p. 68 quoting from “Judicial
Review and Democracy,” Encycolopedia of
the American Constitution, Vol. 2, at 1082
(1886).) (Emphasis added in the Biden
Report.)

With a full review of the comment In its
proper context, which reveals that Judge
Bork was not discussing stare decésis at all:

“Neverthelegs, If the Courf stopped de-
fending economle lberties without constitu-
tional justification in the mid-1930’s, it
began in the mid-1950's fo make other deci-
sions for which it offered little or no consti-
tutfonal argument. It had been generally as-
sumed that constitutfonal questions were to
be answered on ground of historical intent,
but the Court began to make decisions that
could hardly be, and were not, justified on
that basis, Existing constitutional protec-
tions were expanded and new ones created.
Sizable minorities on the Court indicated a
willingness to go still further. The wide-
spread perception that the judiclary was re-
creating the Constitution brought the ten-
sion between democracy and judicial review
once more to a state of intellectual and po-
Utical crisis.
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Much of the new judicial power claimed
cannot be derived from the lext, structure, or
history of the Constitution. Perhaps because
of the Increasing obviousness of this fact,
legal scholars began to erect new theorles of
the judicial role. These constructs, which
appear to be acepted by a majority of those
who write about c¢onstitutional theory, go
by the general name of the noninterpreti-
vism. . . .” (“Judiclal Review and Democra-
cy,” Encyciopedia of the American Constitu-
tion, Vol, 2, at 1062 (1986).)

Mr. HATCH, Mr. President, I think
that those who read the response to
his record submitted by Senator
BrpEN, who will take the time to read
my ehialysis of the errors and omis-
sions in that response, will be appalled
at the professors who have participat-
ed in the vilification of Judge Bork in,
I think, one of the most reprehensible
ways I have found since I have been
here.

It bothers me a lot, because it is my
understanding that my friend and
someone for whom I have a lot of
regard, Robert Tribe, has rubber-
stamped that report. It is his scholarly
effort out of the past, and I hope it is
not a presage to the scholars we have
in the future. I think he should read
these a little more carefully than he
did in this particular instance.

Mr. President, I yield the floor,

THE DISARMAMENT DELUSION—
PAST AND PRESENT

Mr. HELMS, Mr. President, less
than 2 weeks ago in a letter published
by the New York Times, former Secre-
tary of State Dean Rusk admitted that
the dismantling of U.S. Jupiter mis-
siles in Turkey, foliowing the United
States-Soviet October missile crisis of
1962, was a quid pro quo for the with-
drawal of Soviet missiles from Cuba.
In the words of former Secretary
Rusk:

It was clear to me that President Kennedy
would not let the Jupiters in Turkey become
an obstacle to the removal of missile sites in
Cuba,

There is no longer any doubt, as his-
torians have discovered over the past
decade, that a definite linkage existed
between the removal of the Soviet
missiles from Cuba and the removal of
the Jupiters from Turkey.

It 1s important to note, Mr. Presi-
dent, that the Turkish Government
desired that the 15 Jupiter missiles
remain on Turkish soil. Like the
present West German Government,
the Turkish leaders only allowed the
withdrawal of those missiles under
strong American pressure. Then, as
now, there was no NATQ decision
made to have the missiles removed. In
fact, symbolically and practically, the
removal of the Jupiter misslles in
1962, as with the impending withdraw-
al of the Pershing LA missiles, repre-
sented a NATO defeat or at least a se-
rious undermining of the political and
military NATO deterrent.
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The real truth of the matter is, to
rework the famous statement of Secre-
tary Rusk, that we stood eyeball to
eyeball with the Soviets, and then we
put on a blindfold. We did send a
signal to the Soviets, but that signal
was not the one generally associated
with the October missile crisis. The
signal was, In effect, an admission that
enough pressure on the United States
from the Soviet side will result in the
United States comprising, withdraw-
ing, and giving in. The message to our
allies then, as now, was loud and clear,
It {8 not accidental, Mr. President,
that after the alleged Cuban missile
Crisis, the Soviet Union attalned
parity with the United States in the
nuclear arms arena.

The Kennedy administration had
gained & media triumph as a result of
the Cuban missile crisis, although the
United States had actually engaged in
a private trade—a trade that seriously
weakened the nature of the United
States deterrent. Subjected to a public
humiliation by the American Govern-
ment, the Kremlin leaders resolved
never to let that situation reoccur. In
the decade following the Cuban mis-
slle crisis, United States nuclear supe-
riority was lost. The Soviets pulled
even or surpassed, American nuclear
capablilities, and thus set the stage for
the next delusive arms control agree-
ment—the ABM Treaty of 1972.

It is still difficult for me to under-
stand what the Nixon administration
was trying to accomplish with SALT 1.
President Nixon confided to a New
York Times columnist in 1974 that
“[t]Jhe Soviets now have three times
the missile strength [ICBMJ of our-
selves. ** *” Within a very short
time, “they will pass us in submarines
carrying nuclear missiles.” He further
conceded that a major Soviet goal In
securing the SALT I Agreement was
“to lilmit our ABM defensive systems
because they knew our technology was
better.” And the United States, ac-
cording to Nixon, needed to limit the
Soviet offensive weapons, the ones
that really count, “because they were
moving faster than we were,” This tied
in with the Kissinger philosophy of
when push comes to shove, the United
States is likely to be pushed arcund, so
that we should compromise and &cC-
commodate instead of standing firm
and resolute,

Secretary Kissinger belleved Amer-
ica to be in decline on the global scene
and negotiated accordingly. We did
slide backward because of such bellefs
and the consequent actions associated
with them.

I have already pointed out in great
detail, Mr. President, the expanding
number of Sovijet viclations of the
SALT I and other arms control trea-
ties, As I have stated numerous times
on this floor, there is a repeated pat-
tern of Soviet arms control violations.
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those rights. Lynch mobs have on oc-
casion prevailed, and for long periods
State, local, or Pederal governments
deniled basic rights to segments of our
population.

And yet, Mr. President, in the dark-
est of times, and at the most hysterical
of moments, there was always a calm
bulkwark for our liberties. That ram-
part was the U.S. Supreme Court.

Aberrations occurred, of course, in
our history. There was the infamous
Dred Scott decision declaring blacks to
be noncitizens, and Plessy versus Fer-
guson which upheld the segregation
doctrine. But by and large, the Court
could be relied upon to protect the in-
nocent individual or group against the
tyranny of the majority.

It could be relied upon; that is, until
December 7, 1941. When the air and
naval forces of the Japanese empire
struck suddenly and without warning
at Pearl Harbor, our Nation was
shocked, outraged, and furious. And
rightfully so.

Cries for revenge immediately rang
out. Demands were made that Japan
be punished for her attack. And right-
fully so.

What was not right, what could not
be justified, was the wellspring of ugly
raclsm which burst to the surface in
the Western United States. Over
100,000 American citizens of Japanese
origin were dragged from their homes
by the forces of the Government and
interned in concentration camps.

No examination was made of their
loyalty; no distinetion was invoked be-
tween legitimate enemy aliens and in-
nocent citizens. That the action taken
was blatantly racist is demonstrated
by the fact that the same actions were
applied neither to Americans of
German origin nor to those whose
families came from Italy.

One wonders if anyone in Govern-
ment considered the incongruity of ap-
plying to citizens of Japanese origin
the same tests of parentage and grand-
parentage that Hitler was applying in
his despicable war of extermination
against European Jewery.

There stood between those citizens
and their oppressors in and out of gov-
ernment only that one bulwark of our
liberties; the Supreme Court. The
Court failed the test miserably. It per-
mitted the forced relocation and in-
ternment of American citizens on a
purely racial basis over the dissent of
only one Justice, That one Justice,
Robert Jackson, who was later to pros-
ecute war criminals at Nuremberg,
demonstrated the lmportance of one
Judge as the conscience of a nation.

One of the citizens forced from his
home Is a frlend of mine, Wilson
Makabe, who lives in Reno, NV, Wii-
son’s response to that degradation and
humiliation was magnificent. He en-
listed In the U.S. Army. He enlisted
from his new home, which was a con-
centration camp. When he went home
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on leave from his military base, he had
to visit his family also in a concentra-
tion camp. Before that American sol-
dier could go home to visit his father
and sisters in their barracks, he was
subjected to searches by his fellow
GI’'s who were their guards.

Wilson fought with the famous 442d
with many people, including Senators
INoUYE and MAaTsUNAGA. He fought in
Italy. He lasted on the battlefield less
than 30 days before he was so badly
shot up they had to ship him back
from the front in a body cast up to his
arms, They took his leg off, eventual-
ly, and sent him home,

He got off the boat and called one of
his brothers. That is when he learned
he had a welcome home present. The
neighbors had set fire to his family’s
home in California. It was burned to
the ground.

Mr. President, we as a Congress are
now considering a piece of legislation
to apologize and offer reparations to
survivors of this dark chapter in our
history. Apologies and reparations, of
course, are not enough. They will not
be enough. But they are at this time
all we can do.

I will vote for this legislation and so,
I am sure and most hopeful, will the
majority of my colleagues. Before we
vote on this legislation, though, Mr.
President, I want to say something to
my friend Wilson Makabe, I want to
say thank you, Wilson, and I am sorry.

Mr. President, I yield the remainder
of my time,

The ACTING PRESIDENT pro tem-
pore, The Senator yields the floor.

Does the Senate note the absence of
a quorum?

Mr. REID. Mr. President, I suggest
the absence of a quorum.

The ACTING PRESIDENT pro tem-
pore. The clerk will call the roil.

The assistant legislative clerk pro-
ceeded to call the roll,

Mr. WARNER. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

THE BORK NOMINATION

Mr, RUDMAN. Mr. President, Sena-
tor THURMOND, in his opening state-
ment at the hearings on the nomina-
tion of Judge Bork to the Supreme
Court, gave a brilllant exposition on
the role of the Senate in the confirma-
tion process. In addition, he gave the
best statement in support of Judge
Bork that I have heard to date. Al-
though I will not make a final decision
as to how I will vote on Judge Bork’s
confirmation until after the hearings
have concluded, I believe Senator
THURMOND'S statement should be read
by anyone interested in this matter,
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Accordingly, I ask unanimous con.
sent that the text of his statement be
printed in the RECORD.

There being no objection, the mate-
rial was ordered to be printed in the
RECORD, as follows:

STATEMERT BY SENATOR STROM THURMOND

Mr. Chairman, today, the Committee
begins consideration of the nomination of
Judge Robert H, Bork to be Associate Jus.
tice of the United States Supreme Court.
This Is the fourth Supreme Court nomina-
tion that this Committee has considered In
the past six years. (In fact, I might say that
it is the 20th such nomination that I have
had the opportunity to review during my 33
years in the Senate.} On earlier occasions, I
have set forth the qualities 1 believe a nomi-
nee to the Court should possesa;

Unquestioned Integrity;

The courage Lo render declsions in accord-
ance with the Constitution and the will of
the people as expressed in the laws of Con-
gress;

A keen knowledge and understanding of
the law; in other words, professional compe-
tency;

Compassion, which recognizes both the
rights of the individual and the rights of so-
ciety in the quest for equal justice under
law;

Proper judicial temperament—the ability
to prevent the pressures of the moment
from overpowering the composure and self-
diseipline of a well-ordered mind;

An understanding of, and appreclation
for, the majesty of our system of govern-
ment—In its separation of powers between
the branches of our Federal government; its
division of powers between the Federal and
State governments; and the reservation to
the States and to the people of all powers
not delegated to the Feederal Government.

There is no doubt that the nominee
before us today meets these qualifications.
His intellectual credentials are impeccable:
Phi Beta Kappa, distinguished professor of
law at Yale Law School, and respected
author. His experience Is extraordinary: in
academia, as a general practitioner, as Solic-
itor General, and as a Judge for the Unlted
States Court of Appeals for the D.C. Clreuit
(felt by many to be the second most impor-
tant court in this country), Judge Bork has
a longstanding reputation for Integrity and
Judicial temperament. On two occasions,
Judge Bork has had his professional qualifi-
cations and personal character speclfically
examined and carefully scrutinized by the
American Bar Association. On both occa-
sions, the ABA has given Judge Bork the
highest possible rating for his professional
competence, integrity, and temperament.

Judge Bork I3 not a new or unknown
quantity. He has been before thls Commit-
tee twice previously, and both times the
Committee and the Full Senate have
deemed him worthy of confirmation: to be
Solicitor General and to be a Judge of the
U.B. Court of Appeals for the D.C. Circuit.
It Is also worthy of note that both times
Judge Bork was conflrmed by the Full
Senate—once when Democrats controlled
the Senate, and once when Republicans
did—there was not a single dissenting vote.

In fact, If we were to put aside questions
of philosophy and ideology, Judge Bork
would 1n all likelihood already be sitting on
the Court. However, it is apparent that
some would have the Issue of philosophy
become the standard for whether or not we
confirm this nominee for the Supreme
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Court. This nomination has been delayed
longer—by any standard—than any other
Supreme Cowrt nomination in the last 25
years, While opponents mount an ideological
campalgn against him. Because s0 much has
been sald about the question of philosophy
and Ideclogy, I believe we should examine
that issue within the context of the nomi-
nating process.

Some have sald that philesophy should
not be ¢onsidered at all in the confirmation
process (In Fact, I have been incorrectly
aligned with that position), and others say
that phllosophy should be the sole criteria.
1 reject both of these positions. 1 believe
that a candidate’s philosophy may properly
be consldered, but philosophy should not be
the sole criteria for rejecting a nominee,
with one notable exception. The one excep-
tion I&8 when the nominee clearly does not
support the basic, longstanding, consensus
principles of our Nation.

I want to be very clear about this point: I
do not believe that philosophy alone should
bar a nominee from the Court unless that
nominee holds a belief that is so contrary to
the fundamental, longstanding principles of
this country that the nominee's service
would be inconsistent with the very essence
of this country’s shared values,

Such a nominee’s position should be un-
equivocal and in violation of a basic belief,
For example, freedom of speech 15 a funda-
mental, accepted principle in this Country—
but exactly what constitutes “speech” and
whether or not there are llmitations on any
partlcular activity, are Issues on which rea-
sonable people can disagree. Freedom of re-
ligion 1s an accepted tenet of this Country—
but whether freadom of religlon means that
a person in the military can wear religious
garb rather than his uniform is & matter
that can be, and is, openly debated. That
there should be no government-established
religlon in America is a fundamental princi-
ple—but whether that prescribes prayer in
our schools is & matter of accepted public
debate and commentary, That discrimina-
tlon based on race or national origin is unac-
ceptable is a basic tenet of this Nation—but
there certalnly is no such agreement on the
use of preferential quotas. I raise these ex-
amples not to launch into a substantive
debate on any of these issues, but merely to
polnt out that we should not confuse core,
fundamental principles with evolving and
debatable applications of those principles.

In applying this stahdard, which could
lead to automatic rejection of a nominee, we
must be reasonable. We must apply it in a
manner which also protects the basic Ameri-
can Interest of free and open debate on Im-
portant Issues. As the courts, and all Ameri-
cang, grapple with mew applications of our
principles and new doctrines are created and
offered, these evolving decisions are hot sac-
rosanct and above eriticlsm. In fact, debate
and discussion of these new ideas is not only
welcomed, it is essential. This is a stringent
standard, but in my tenure in the Senate,
this test has never been used to disqualify a
nomineé because no President has ever sent
such & nominee to the Senate, To apply a
broader philosophical litmus test would put
a nominee in jeopardy of being Iabeled “un-
american” or ‘“unfit” if he has ever been in
& minority position on any issue.

It hag been sald that since the President
uses philosophy to pick a nominee, the
Senate can use philosophy in evaluating a
nominee. A corollary statement should be
Just B3 true: when the President does not
Solely use philosophy to choose his nomi-
nee, the Senate should not solely use philos-
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ophy to reject that mominee. Historically,
Presidents do consider philosophy when ap-
pointing nominees to the Supreme Court.
That Is part of our system of government, it
is the manner in which the American people
have an opportunity to Influence the Court
which so greatly affects them. Not only is
that generally accepted, but this President
was re-elected overwhelmingly when the
Issue of such appointments was a major,
well-discussed campalgn Issue.

Because this process is well understood by
the American people, any nominee selected
by a President comes to the Senate with a
presumption in his favor. Accordingly, oppo-
nents of the nominee must make the case
against him. That is why opponents of
Judge Bork are trying to fit him into some
accepted basis for disqualification or create
a new one to defeat him.

First, Judge Bork's opponents will try to
raise questions about his character and in-
tegrity. Falling this, they will assert that he
s disqualified by virtue of his philosophy,
by labeling him as an extremist or “outside
the mainstream.” This, in essence, refers to
the purely philosophical test which I have
discussed. A review of Judge Bork’s record
indicates that he indeed is well within the
malnstream of legal debate and discussion
in this Country, His record on appeals is
perhaps the best in the Country.

However, even if a nominee occasionally
dissents from a majority view, that should
not disqualify him, Although Judge Bork
has been in the accepted majority position
almost without fail, there is a grand tradi-
tion of legal dissent in this country. As Jus-
tice Fellx Frankfurter sald, “In this Court,
dissents have gradually become majority
opinions.” There certainly is nothing wrong
with writing a dissent at any judicial level if
it is called for; in fact, integrity demands it,

Opponents of this nominee have also sur-
faced a new theory of “balance” on the
Court; that somehow there is & mandated,
immutable balance on the Court. This
theory has an inherent problem: when did
the Court reach the perfect balance—was it
the Warren Court, or the Courts which pre-
ceded the Warren Court and which were so
greatly overturned by the Warren Court?
Further, does anyone really believe that
these proponents of a “balance theory”
would oppose a liberal nominee solely be-
cause he had been named to replace a con-
servative Justice? Of course not. More fun-
damentally, such a theory presupposes that
the Supreme Court is infallible, when clear-
ly it is not. Do we really want to enshrine,
for all time, every decision the Court
makes? History gives us many exambples of
the Supreme Court overruling itself and
correcting its own errors. Usually, those
who argue “balance” have certain decisions
that do not want reconsidered under any
circumstances. On the other hand, I believe
the Court should be allowed to correct
errors it has made.

Finally, there is one other lssue that
should be addressed. I believe, as I have
stated before, that the Full Senate should
make the final determination on all nomina-
tions. The confirmation process should not
stop at the Committee level. The Constitu-
tion requires the advice and consent of the
Senate, not simply the opinion of any one
Committee. I am pleased that both Chalr-
man Biden and the Distinguished Majority
Leader, among others, have indicated that
they agree that this nomination should be
dealt with by the Full Senate.

Judge Bork, welcome again to the Com-
mittee, and we look forward to your testimo-
ny.
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POLAND

Mr. KASTEN. Mr. President, I rise
today to draw attention to the voice of
liberty being heard from within Com-
munist Poland.

Last weekend, 40,000 Polish young
people gathered Iin Warsaw to enjoy
one of the world’s most democratic art
forms: Rock music. Just as rock 'n roll
has become one of the most potent ex-
pressions of America's spirit of individ-
ual freedom, the Polish version has
given an outlet to the suppressed ener-
gles of Poland’s youth.,

The Polish regime, like all repressive
totalitarian governments, seeks to
deny the personal creativity at the
heart of all human endeavor and
achievement. The ideology of the few
supplants the spirit of the many; bu-
reaucratic uniformity threatens to
deaden the genius of the people.

Zbigniew Holdys, leader of the rock
band “Perfekt,” made clear how Po-
land’s youth feeis about the Inhuman-
ity of the Polish regime, and he did so
in words that compare favorably with
the defiant-youth lyries of our own
Chuck Berry, and with the protest
songs of Bob Dylan,

He sang:

A lot of us—few of them, They are afrald
of us, they are afraid to sleep at night * * *
they are afraid of themselves.

Mr. President, when Holdys sang
these words, he was wearing a cape
with a letter “S” emblazoned on it, to
show his support for the outlawed Sol-
idarity trade union.

Mr, President, I ask unanimous con-
sent that the front-page article in the
Washington Post of September 14, the
article in which this extraordinary
peaceful protest is described, be en-
tered in the RECORD.

The youth of Poland give us hope,
and deserve our respect.

There being no objection, the article
was ordered to be printed In the
RECORD, as follows:

[From the Washington Post, Sept. 14, 1987]

RocK AROUND THE REGIME—40,000 CHEER AS
Lyrics TwiT PoOLISH RULE

(By Jackson Diehl)

Warsaw, Sept. 13—It was billed as the big-
gest, freest, most daring rock concert ever
staged in Poland. And sure enough, when
the home-grown group Perfekt hit the stage
of a huge outdoor stadium here last night,
40,000 waiting young people jumped up to
dance, shout, and sing out their frustration
with communist rule.

“I'm not dead yet,” shouted Perfekt
leader Zbigniew Holdys, to the opening bars
of a three-hour hard-rock show driven by
the twin themes of alienation and defiance.
At its end, his band was nearly drowned out
by the ¢rowd as thousands held up flames
and sang out the words of the group’s
anthem, “We want to be ourselves.”

What happened in between was a distine-
tively Polish show, where a base of blasting
guitars was topped by gestures of protest
ranging from the Ironic to the explicit. At
one point, thousands in the crowd added a
word to a Perfekt chorus and repeatedly
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Mankiewicz moved to MGM In 1934
where, after being refused permission
by Louils B. Mayer to direct what he
wrote, he functioned as writer/produc-
er on numerous films including ‘“Man-
hattan Melodrama”, “Fury”, “Three
Comrades”, “Philadelphia Story”, and
“Woman of the Year”.

By 1943 he was under contract to
Twentieth Century Fox—now as
writer/director/producer—with his
talents approaching their most fruft-
ful period. Among his Fox films were
“The Ghost and Mrs. Muir”, “A Letter
to Three Wives”, “No Way Out”,
“People Will Talk”, “Plve Fingers”
and the unparalleled “All About Eve”,
This masterpiece was nominated for
14 Academy Awards with 5 in the
“best acting” category alone. This was
a record number of nominations which
Pas yet to he equalled by any single
1lm.

Leaving Fox to freelance, he contin-
ued his career with “Julius Caesar”,
“The Barefoot Contessa”, “Guys and
Dolls” and “Suddenly Last Summer”,
In 1952, having returned to New York
City, he changed pace somewhat by di-
recting a production of “La Boheme”
at the Metropolitan Opera,

Mankiewicz 1s the only filmmaker to
have won four Academy Awards in
consecutive years for Best Screenplay
and Best Director, These were for the
films “A Letter to Three Wives” in
1949 and the trilumphant “All About
Eve” the following year. His most
recent nomination was for directing
the fine thriller “Sleuth” in which
both members of the cast were nomi-
nated for acting awards.

Numerous international honors have
been bestowed upon Mankiewicz from
around the world, including awards
from the British Fllm Academy for
“All About Eve” and “Julius Caesar’;
the “Edgar” (Allen Poe) from the
Mystery Writers of America; the Writ-
ers Guild of America’s Laurel Award;
the D.W. Griffith Award for Out-
standing Lifetime Achlevement In
Film Directing. President Saragat of
Italy awarded him “Commander In the
Order of Merit” and important retro-
spectives have been tendered him by
British and French fllm Institutes. Fi-
nally, Columbia College honored him
with the Alexander Hamilton Medal in
1986 “for distinguished service and ac-
complishment in any field of human
endeavor * * **”

Joseph Mankiewicz 1s a brilliant
master of the very special craft of
motion picture-making. Generations
of fllm-goers will delight in the work
he has created throughout his long
and distinguished career. He has done
50 much to raise this unique art form
to be one of mankind’s great arts.

I take this opportunity t¢ personally
salute Frank L. Mankiewicz for all he
has done to enrich our lives and wish
him well for the years ahead.
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THE CONFIRMATION OF JUDGE
BORK: QUALIFICATIONS OR
POLITICS?

Mr., PRESSLER. Mr, President, I
shall vote for Judge Robert Bork to be
a Justice of the U.S, Supreme Court, I
have been closely following the hear-
ings for the last few days and feel he is
doing an excellent job, He is one of
the most qualified Individuals ever
nominated. Barring some unforeseen
and unanticipated ethical problem,
Judge Bork should be confirmed by
the U.S. Senate. I recently met with
him to discuss his current views on the
judicial system. When I attended Har-
vard Law Schoeol and Oxford Universi-
ty, I had the opportunity to hear his
lectures and read some of his articles.

Politics should not dictate judicial
nominations. In the past, I have sup-
ported the qualified judicial nominees
of Democratic and Republican Presi-
dents alike. For example, I supported
President Carter’s qualified and com-
petent nominees even when I ais-
agreed with some of their views.

It Is the role of the President to
nominate Supreme Court Justices.
The Senate has the power to “advise
and consent” on these nominations,
The confirmation process is designed
to ensure that nominees are highly
qualified and have neither ethical nor
character problems, It was not intend-
ed to be a battleground for partisan
politics. Senators should be evaluating
Judge Bork's qualifications and his ex-
tensive judicial record. Unfortunately,
some individuals are making Judge
Bork out to be an extremist. After
reading many of his opinions and arti-
cles, I find this view to be unfounded.
Not one of Judge Bork’s majority
opinions has been overturned by the
Supreme Court. His is not the record
of a radical.

Judge Bork believes in judicial re-
straint—the idea that the Court’s role
is to ensure that the laws are consist-
ent with the Constitution rather than
a judge’s personal beliefs. He believes
that it is the role of judges to Inter-
pret the Constitution, not to make
laws.,

The Supreme Court reconvehes on
the first Monday in October, but
Judge Bork’s confirmation hearings
were not scheduled to start until Sep-
tember 15—2% months after the nomi-
nation was submitted! Why the delay?
Some individuals seem to be using this
time to make a partisan issue of an im-
portant matter where politics has no
place. It may even be that some would
oppose any Reagan nominee in the
hope that Court appointments could
be made by the next President. This is
inexcusable. Because of this delay, it is
possible that there will be only elght
Justices when the Supreme Court re-
convenes this fall. The American
people need and deserve the Supreme
Court working at full strength. When
Justice Powell retired from the Court,
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he noted that vacancies “created prob-
lems for the Court and for litigants.”
Such problems could be prevented if
we rise above politics and focus on the
issues.

Recently, the American Bar Assocla-
tion endorsed Judge Robert Bork’s Su-
preme Court nomination by giving
him its highest rating, In 1982, Judge
Bork also received the American Bar
Association’s highest rating when he
was nominated to serve on the U.S.
Court of Appeals for the District of
Columbia Circuit. Judge Bork was con-
firmed unanimously by the Senate. He
has served in that position for the last
5 years. Judgze Bork has served as a
professor at Yale Law School, as Solic-
itor General of the U.S, Depariment
of Justice, and in the U.S. Marine
Corps. As a practitioner, he has argued
and won numerous cases before the
Supreme Court. Justice John Paul
Stevens, who is considered to he a
moderate-liberal  Justice, publicly
stated “I personally regard him as a
very well-qualified candidate and one
who will be a very welcome addition to
the Court.”

In addition to being highly qualified
on the bhasls of experience, Robert
Bork believes that excessively liberal
interpretations of procedural rights do
not serve the goal of protecting justice
for all. Many of Judge Bork's opinions
Mustrate his strong belief that we
must protect constitutional rights, but
the guilty should not go free. There
has been much debate regarding the
exclusionary rule. To what extent do
we disallow evidence, knowing that a
guilty party will go free. Yes, criminals
should have constitutional rights. But
as Judge Bork has asked, “at what
cost?”’ Many law enforcement agencies
have announced their support for
Judge Robert Bork, including: The
Fraternal Order of Police, Internation-
al Association of Chiefs of Police, Na-
tional District Attorneys Association,
and the National Sheriff’s Association,
Just to name a few. Stronger law en-
forcement procedures are needed and
supported by the American people,

Some have clearly distorted Judge
Bork’s role in the Watergate Saturday
night massacre in an attempt to make
an issue where none exists. Former
President Nixon ordered then-Attor-
ney General Elliot Richardson to fire
Special Prosecutor Archibald Cox.
Richardson refused to carry out the
President’s order and resigned. Solici-
tor General Bork carried out Nixon’s
order. A point often overlooked by
Bork’s detractors is that Elllot Rich-
ardson urged Mr, Bork to stay at the
Justice Department to maintain order
in the wake of his own resignation.
Soon after Cox was dismissed, Bork
sought another speclal prosecutor and
pressed former President Nixon into
agreeing not to interfere with the in-
vestigation. Because of his actions, the
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Watergate Investigation continued
free from Presidential control.

It is time for everyone to focus on
Judge Bork’s qualifications and dis-
pense with the politics. There is one
goal—filling the vacancy on the Su-
preme Court with a worthy candidate.
It is my hope that Senators will not
vote for or against Judge Bork based
solely on political philosophy or par-
tisanship. The vacancy should be filled
before the Supreme Court reconvenes
in October. Further delays surely will
make the American people wonder if
Judge Bork is receiving a falr hearing.

MESSAGES FROM THE HOUSE

At 10:05 am., & message from the
House of Representatives, delivered by
Mr. Berry, one of its reading clerks,
announced that on August 7, 1987, the
Speaker appointed conferees to the
conference on the disagreeing votes of
the two Houses on the amendment of
the Senate to the bill (H.R. 3) entitled
“An Act to enhance the competitive-
ness of American industry, and for
other purposes,” and pursuant to the
order of the House of that day, the
Speaker now supplements that initial
appointment.

Accordingly, the Speaker appoints
the following Membhers from the com-
mittees designated, including hoth the
Members initially appointed and Mem-
bers newly appointed, as conferees:

From the Committee on Ways and Means,
for consideration of titles I, II, VIII, and
XV, and sections 704 and 806 of the House
bill, and titles I, II, I1I (except sections 308
and 310), IV (except sections 412 through
415), V through VIII, IX (except sections
963, 967 through 972, 974, 975, and 977) of
the Senate amendment, and modifications
committed to conference: Mr. Rostenkowski,
Mr. Gibbons, Mr, Jenkins, Mr. Downey of
New York, Mr, Pease, Mr. Russo, Mr. Gep-
hardt, Mr, Guarini, Mr, Matsul, Mr,
Duncan, Mr. Archer, Mr. Vander Jagt, Mr.
Crane, and Mr. Frenzel.

PFrom the Committee on Ways and Means,
for consideration of sections 321, 323, 363,
907 through 809 of the House bill, and title
XXXVII and sections 308, 310, 412, 971,
2002, and 3871 of the Senate amendment,
and modifications committed to conference:
Mr. Rostenkowskl, Mr. Gibbons, Mr. Jen-
kins, Mr. Downey of New York, Mr, Pease,
Mr. Russo, Mr. Crane, Mr, Frenzel, and Mr.
Schulze,

From the Committee on Ways and Means,
for consideration of sections 613, 626, 627,
671 through 673, 6381, 682, 691, and 692 of
the House bill, and sections 974, 875, 2112,
2128, 2171, 2173 through 2175, 2191, 2193,
and 2184 of the Senate amendment, and
modifications committed to conference: Mr.
Rostenkowskli, Mr, Gibbons, Mr. Jenkins,
Mr. Pease, Mr, Russo, Mr. Matsui, Mr,
Archer, Mr. Thomas of California, and Mr.
Daub,

From the Committee on Ways and Means,
for conslderation of sections 605 through
607, 811, and 663 of the House bill, and sec-
tlons 2113, 2114, and 2136 of the Senate
amendment, and modifications committed
to conference: Mr. Rostenkowski, Mr. Gib-
bons, Mr, Jenkins, Mr. Matsul, Mr. Thomas
of California, and Mr. Daub,
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From the Committee on Ways and Means,
for consideration of title X of the House
bill, and section 3911 of the Senate amend-
ment, and modifications committed to con-
ference: Mr. Rostenkowski, Mr. Gibbons,
Mr. Gephardt, Mr, Guarini, Mr, Crane, and
Mr, Frenzel,

From the Committee on Ways and Means,
for consideration of sections 351, 801, and
902 of the House bill, and sections 988
through 972, 1030 through 1033, and 3811
through 3824 of the Senate amendment,
and modifications committed to conference:
Mr. Rostenkowski, Mr. Gibbons, Mr.
Downey of New York, Mr. Archer, and Mr.
Schulze,

From the Committee on Agriculture, for
consideration of title VI and sections 318
through 321 of the House bill, and title XXT
(except sections 2178 through 2180A and
2185 through 2187) and sections 601, 602,
604, 605, 974, 975, and 47068 of the Senate
amendment, and modifications committed
to conference: Mr. de la Garza, Mr. Brown
of California, Mr. Panetta, Mr, Glickman,
Mr. Stenholm, Mr. Volkmer, Mr. Roberts,
Mr. Morrlson of Washington, Mr. Gunder-
son, and Mr, Grandy.

From the Committee on Agriculture, for
consideration of section 308 of the Senate
amendment and modlfications committed to
conference: Mr. de la Garza, Mr. Brown of
California, Mr. Glickiman, Mr, Roberts, and
Mr. Morrison of Washington.

From the Committee on Bahking, Finance
and Urban Affairs, for consideration of sec-
tion 126 (insofar as it would add new sec-
tions 311(g) (1) and (2) to the Trade Act of
1974), sections 401 through 427, and 431
through 452 of the House bill, and titles
XIII and XVII and sections 108, 2008, 2012,
and 2178 through 2180A of the Senate
amendment, and modifications committed
to conference: Mr, St Germain, Mr. Faunt-
roy, Mr. Garcla, Mr. LaFalce, Mr, Schumer,
Mr. Morrison of Connecticut, Mr. Wylie,
Mr. Leach of Iowa, Mr, Bereuter, and Mr.
McMillan of North Carolina.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tion 322 of the House bill, and section 1106
of the Senate amendment, and modlfica-
tions committed to conference: Mr. St Ger-
maln, Ms. Oakar, Mr. Garcia, Mr. Vento,
Mr. Schumer, Mr. Morrison of Connecticut,
Mr. Wylie, Mr. Leach of Iowa, Mr. Bereuter,
and Mr. McMillan of North Carolina.

From the Committee on Banking, Flnance
and Urban Affalrs, for consideration of sec-
tions 341 and 344 of the House bill, and
modifications committed to conference: Mr,
Fauntroy, Ms. Oakar, Mr. Garcia, Mr. La-
Falce, Mr. Schumer, Mr. Morrlson of Con-
necticut, Mr. Wylie, Mr. Leach of Iowa, Mr.
Bereuter, and Mr, McMillan of North Caro-
lina.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tion 428 of the House bill, and section 1506
of the Senate amendment, and modifica-
tions committed to conference: Mr, St Ger-
main, Mrs. Oakar, Mr. Vento, Mr, Barnard,
Mr. Schumer, Mr. Morrison of Connecticut,
Mr. Wylie, Mr. Leach of Iowa, Mr. Bereuter,
and Mr. McMillan of North Carolina.

From the Committee on Banking, Pinance
and Urban Affairs, for consideration of sec-
tions 461 through 471 of the House bill, and
sections 3801 through 3809 of the Senate
amendment, and meodifications committed
to conference: Mr. St Germaln, Mr. Faunt-
roy, Mr. Garela, Ms. Oakar, Mr. LaFalce,
Mr. Vento, Mr. Wylle, Mr. Leach of Iowa,
Mr, McMillan of North Carolina, and Mr,
Roth.
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From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tions 4786 and 477 of the House bill, and sec-
tions 1101 through 1103 of the Senate
amendment, and modifications eommitted
to conference: Mr. St Germaln, Mr. Faunt-
roy, Ms. Oakar, Mr. Garcia, Mr. LaFalce,
Mr. Vento, Mr. Wylie, Mr. Leach of Iown,
Mr. Bereuter, and Mr. Roth.

From the Committee on Banking, Finance
and Urban Affairs, for conslderation of seec-
tion 807 of the House bill, and modifications
committed to conference: Mr. St Germain,
Mr. Fauntroy, Ms., Oakar, Mr. Garcia, Mr.
Vento, Mr. Schumer, Mr. Wylie, Mr. Leach
of Iowa, Mr, Bereuter, and Mr, McMillan of
North Carolina.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tion 911 of the House bill, and modifications
committed to conference: Mr. St Germaln,
Ms. Oakar, Mr. LaFalce, Mr. Vento, Mr.
Schumer, Mr. Morrison of Connecticut, Mr.
Wylie, Mr. Leach of Iowa, Mr. Bereuter, and
Mr. McMillan of North Carolina.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tion 959 of the Senate amendment, and
modifications committed to conference: Mr.
St Germaln, Mr. Fauntroy, Ms. Oakar, Mr.
Garcia, Mr. LaFalce, Mr. Schumer, Mr.
Wylie, Mr. Leach of Iowa, Mr. Bereuter, and
Mr. McMillan of Norih Carolina.

From the Committee on Banking, Finance
and Urban Affalrs, for consideration of sec-
tions 1028 and 1027 of the Senate amend-
ment, and modifications committed to con-
ference: Mr. St Germaln, Ms. Oakar, Mr. La-
Falce, Mr, Vento, Mr. Schumer, Mr, Morri-
son of Connecticut, Mr., Wylie, Mr. Bereu-
ter, and Mr. McMillan of North Carolina.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tions 1501 through 1504 of the Senate
amendment, and modifications commitied
to conference: Mr. St Germain, Ms. QOakar,
Mr, Vento, Mr, Barnard, Mr, Schumer, Mr,
Morrlson of Connecticut, Mr. Wylie, Mr.
Leach of Iowa, Mr. Bereuter, and Mr. Mc-
Millan of North Carolina.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tion 1305 of the Senate amendment, and
modifications committed to conference: Mr.
St Germain, Mr. Fauntroy, Mr. Garcia, Mr.
Vento, Mr. Schumer, Mr. Morrison of Con-
necticut, Mr. Wylie, Mr. Leach of Iowa, Mr.
Bereuter, and Mr. McMillan of North Caro-
lina,

From the Committee on Banking, Finance
and Urban Affairs, for consideration of title
XIX and section 2001 of the Senate amend-
ment, and modifications committed to con-
ference: Mr, St Germain, Mr. Fauntroy, Mr,
Garcia, Mr. LaFalce, Mr. Vento, Mr. Schu-
mer, Mr, Wylie, Mr. Leach of Iowa, Mr, Be-
reuter, and Mr., McMillan of North Caroll-
na.

From the Committee on Banking, Finance
and Urban Affalrs, for consideration of sec-
tion 313 of the House bill, and sections 1201
and 1203 of the Senate amendment, and
modifications committed to conference: Mr,
Fauntroy, Mr. Gareia, Mr, Morrison of Con-
necticut, Mr. Leach of Iowa, and Mr. Bereu-
ter.

From the Committee on Banking, Finance
and Urban Affairs, for consideration of sec-
tion 326 of the House bill, and modifications
committed to conference: Mr. St Germain,
Ms. Oakar, Mr. Garcia, Mr. Wylie, and Mr.
Leach of Iowa.

From the Committee on Banking, Finance
and Urban Affalrs, for consideration of sec-
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September 22, 1987

SENATE—Tuesday, September 22, 1987

The Senate met at 8 a.m. and was
called to order by the Honorable PaT-
RICK J. LEany, a Senator from the
State of Vermont.

PRAYER

The Chaplain, the Reverend Rich-
ard C. Halverson, D.D., offered the fol-
lowing prayer:

Let us pray:

Hear ye now whal the Lord saith’
s« s » Ie hath shewed thee, O man,
what is good; and whatl doth the Lord
require of thee, but to do justly, and to
love mercy, and to walk humbly with
thy God?—Micah 6: 1 and 8.

Holy God, Your words are plain and
simpie and basic. Where would we be
without justice, kindness, and humil-
ity before You? Forgive us for the ar-
rogance which elevates ourselves as
though we are gods and have all the
answers. Help us to see ourselves—to
evaluate ourselves in the light of
truth. Remind us of the terrible and
tragic consequences in history when a
society and its leadership abandon jus-
tice. Give to the leadership of our
Nation a passion for righteousness and
integrity. Deliver us from the destruc-
tive force of relative values and ethical
anarchy. Make this a place dominated
by unequivocal moral and cthical
values. In the name of Jesus Christ—
for the glory of God and the welfare
of the people. Amen.

APPOINTMENT OF ACTING
PRESIDENT PRO TEMPORE

The PRESIDING OFFICER. The
clerk will please read a communication
to the Senate from the President pro
tempore [Mr. STENNIS).

The assistant legislative clerk read
the following letter:

U.S. SENATE,
PRESIDENT PRO TEMPORE,
Washington, DC, Seplember 22, 1987.
To the Senale:

Under the provisions of rule I, section 3,
of the Standing Rules of the Senate, I
hereby appoint the Honorable PATRICK J.
Leany, & Senator from the State of Ver-
mont, to perform the duties of the Chair.

JOHN C, STENNIS,
President pro lempore.

Mr, LEAHY thereupon assumed the

chalr as Acting President pro tempore,

.

RECOGNITION OF THE
MAJORITY LEADER
The ACTING PRESIDENT pro tem-
pore. Under the standing order, the
distinguished Senator from West Vir-
ginia, the majority leader, is recog-
nized.

THE JOURNAL

Mr. BYRD. Mr. President, I thank
the Chalir.

Mr. President, I ask unanimous con-
sent that the Journal of proceedings
be approved to date.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

THE CHAPLAIN'S PRAYER

Mr. BYRD. Mr. President, I thank
our Chaplain for reading from the
Book of Micah this morning and for
his strengthening prayver: For '‘what
doth the Lord require of Thee, but to
do justly, and to love mercy, and to
walk humbly with Thy God?”

BORK HEARINGS GOING WELL

Mr. BYRD. Mr. President, last week
we celebrated the 200th anniversary of
our Constitution, one of the greatest
documents of its kind ever written by
the hands of man.

Celebrations were held throughout
the country, including an impressive
ceremony on the steps of the Capitol.

But no celebration, however fervent
or elaborate, could have been a more
fitting tribute to the work of the fram-
ers than the discussions on the history
and purpose of the Constitution that
took place In the hearings on the nom-
ination of Judge Robert Bork to be a
Supreme Court Justice.

I commend our colleague from Dela-
ware, Senator BIDEN, for the exempla-
ry way in which he has been chalring
these historic hearings. When Judge
Bork was testifying, Senator BIDEN
made sure that every member of the
committee was given the opportunity
to questlon the nominee at length, and
he allowed Judge Bork to respond
fully and to offer his own comments.
The committee members kept their
questions on a high plane, so that the
Issues discussed were those of princi-
ple, not personality.

For his part, Judge Bork handled
himself with a combination of stami-
na, wit, and intelligence. He expressed
his views with eloquence and consider-
able clarity, and he offered opinions
on a broad spectrum of issues.

The result was not only what Judge
Bork might term “an Intellectual
feast,” but also an explanation to the
American people of the fundamental
principles behind our system of law.
Part history lesson, part legalist semi-
nar, and part debate, the hearings pro-
vided our citizens a rare opportunity
to learn about the Constitution and
the beauty of its application.

Resasonable men and women c¢an and
do differ about the merits of Judge
Bork’s nomination, and like many
others in this body, I have not yet
made up my mind. The hearings so far
have been exemplary in their depth
and breadth. They have been extreme-
1y helpful, I think, to all of us, and I
am eager to follow them to their com-
pletion.

RESERVATION OF TIME

Mr. BYRD. Mr. President, I reserve
the remainder of my time. I ask unani-
mous consent that the time of the Re-
publican leader may be reserved.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so or-
dered.

BICENTENNIAL MINUTE

SBEPTEMEER 21, 1814: THE SENATE MEETES AFTER
CAPITOL I8 BURNED

Mr. DOLE. Mr. President, 173 years
ago this week, September 21, 1814,
marked the 3d day, of the 3d session,
of the 14th Congress. An examination
of the “Annals of Congress” reveals
that something unusual was afoot. On
the 21st, for example, a resolution
passed without opposition authorizing
Senate Sergeant-at-Arms Mount Joy
Bayly “to employ one assistant and
two horses.” Why, in the fall of 1814,
did the Senate suddenly find itself in
need of assistants and horses? The
answer lies in the fact that the Sena-
tors were not meeting in the Capitol
Building, but in Blodgett’'s Hotel
downtown.

The War of 1812 was still raging on
American soil. Scarcely a month
before, on August 24, the British had
marched into Washington virtually
unopposed, and had set fire to the
Capitol. Only a torrential rainstorm
prevented them from burning it to the
ground. As it was, the dome and the
roofs of hoth wings lay in ashes.
Smoke-stained walls pierced by gaping
holes where windows once had been,
memorialized the Nation’s humilia-
tion. The new assistants and horses,
along with other special provisions
passed in the early days of this 1814
“special session,” represent the Sen-
ate’s efforts to try to get its affairs
back in order.

For more than a year, the Senate
met at ‘“Blodgett’s,” with assistants
and horses making frequent trips be-
tween the hlackened Capitol and the
old hotel. Then, in December 1815, the
Congress moved to new quarters on
Capitol Hill. Washington businessmen,
eager to keep the Government in their

@ This “bullet” symbol identifies statements or insertions which are not spoken by a Member of the Senate on the floor.
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more students are actually considering
pursuing a college education. A highly
educated population, as we all know, is
the key to a strong economy. I con-
gratulate Oregon educators for their
role in strengthening the State’s edu-
cational system and for fostering In
the schools and throughout the com-
munities a higher regard for learn-
ing.e

THE BORK NOMINATION

¢ Mr. DANFORTH. Mr. President, I
have followed the hearings on the
Bork nomination with great Interest. I
believe there iIs a strong chance that
Judge Bork will not be confirmed.
This would be an outrage. The hear-
ings by the Judiciary Committee have
established that Judge Bork is a
person of great intellect and that his
views are in the malnstream of think-
ing about the proper role of the Court.

I was deeply impressed by his intelll-
gence and the precision of his answers.
He spent 5 days in the witness chalr—a
marathon. He handled line drives, fast
grounders, slow rollers, bunts, pop
flies, and foul balls wlth the sklll of
Ozzie Smith. If the Bork nomination is
rejected, 1t will not be the result of the
hearings.

Judge Bork’s problem Is that he is
the target of an amazing lobbying
campaign by liberal Interest groups. 1
have never seen such Intensity and
total commitment. Intensity and com-
mitment are what win close fights In
the Senate. The stop-Bork drive Is a
Who's Who of llberal activism: the Na-
tlonal Abortion Rights Action League,
People for the American Way, the
American Civil Libertles Union, the
Alllance for Justice, the Leadership
Conference on Civil Rights, the na-
tional AFL-CIO leadership, Common
Cause, Public Ciltizens Litigation
Group, and others. On this nomina-
tion, these groups have intensity and
commltment to burn.

In this context, I take note of an ar-
ticle in the September 21 edition of
Legal Times entitled “Working the
Bork Hearings—In Fund Raising and
Spin Control, Liberals Outflank Their
Foes.” I ask that the article in Legal
Times be inserted in the REecorbp, at
the end of my remarks. Judge Bork’s
opponents have a clear view of what
they are fighting for. They are fight-
Ing for power, In the form of control
over appointments to the Supreme
Court, They are intense and commit-
ted. In order to confirm Robert Bork,
the Senate will have to walk across
hot coals.

The stop-Bork groups want an activ-
ist Court that takes power away from
Congress and State legislatures and
places it in the hands of judges. Stop-
Bork groups favor most of the judge-
made law of recent years. They favor
powerful judges and weak legislatures.
Robert Bork Is an advocate of judicial
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restraint, not Judicial activism. He is a
champion of democratic values, as
against judicial elitism. Therefore, he
must be stopped.

The question isn’t Robert Bork's in-
tellect or his credentials or his charac-
ter or his judicial philosophy. Robert
Bork is brilliant, His integrity is
beyond question. His philosophy of ju-
dicial restraint is in the mainstream of
American jurisprudence.

I support Judge Bork because he be-
lieves in judicial restraint, as do I. He
believes the duty of judges Is to inter-
pret the law, not to make the law.

He would be a superb Justice. We
may get him, but we may not. If we do
not, it will be because polltlcal activ-
ists in Washington approached the
nomination as a raw struggle for
power, pulled out every stop, and lob-
bled a brilliant jurist and a wonderful
human being into rejection by the
Senate.

The material follows:

[From the Legal Times, Sept. 21, 1987]

WORKING THE BORK HEARINGS—IN FUND
RAISING AND SPIR CORTROL, LIBERALS OUT-
FLANK THEIR FOES

(By Anne KEornhauser)

When Sens. Edward Kennedy (D-Mass.)
and Patrick Leahy (D-Vt.) needed some in-
formation about a free-speech case on the
second day of Judge Robert Bork’s confir-
mation hearings last week, they got the
word out to the American Civll Liberties
Union. The next day, hundreds of copies of
8 memorandum explaining the case and
Bork’'s position on it appeared in the hear-
Ing room,

And when it seemed as though Bork was
contradicting himself on such issues as free
speech and sex discriminetion, three differ-
ent position papers comparing ‘“the new
Bork” and “the old Bork” were quickly pre-
pared and distributed at the hearings. They
had been compiled overnight by the ACLU,
the National Abortion Rights Action League
(NARAL), and the Leadership Conference
on Civil Rights,

The anti-Bork activists were clearly out In
force, with lobbyists for the varfous anti-
Bork coalitions making up the plurality of
the often surprisingly sparse audience In
the historic Russell Senate Office Bullding
Caucus Room. They appeared en masse
during the breaks to caucus with senators,
their staffers, and each other, and to answer
the ceaseless flow of questions from the
more than 150 journalists covering the most
contentious judiclal nomination in 18 years,
With ample financial respurces, some of it
the result of a highly successful direct-mall
effort, the anti-Bork forces have also been
conducting an intense media campaign,

Almost invisible, however, were the pro-
Bork lobbying groups.

Smaller In number and with fewer re-
sources because of a far-less successful fund-
raising effort—and with some proponents
teeling confident enough to stay away—the
leaders of the various pro-Bork groups
opted for the most part to watch the hear-
ings on television and to field press inquiries
from their oftices.

“We have limited resources,” explains Pat-
rick McGuigan, legal affairs analyst for the
conservative Coalitions for America, “so
there's not a lot of Interaction with people
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on the Hill,”" Adds MeGuigan: “T trust them
[the White House] to do thelr job.”

In the hearing room to grant interviews
were such representatives from the White
House as counsel A.B, Culvahouse, lobbyist
Thomas Korglogos, and former Bork clerk
Peter Kelsler, who now works for Culva-
house,

But there was far less Interplay among
the senators on the committee, their staffs,
and the conservatives at the hearings. By
contrast, the squads of anti-Bork activists
were constantly feeding the panel and the
press with proposed questions and fresh ma-
terials relating to Bork’s most recent state-
ments at the hearings.

Some pro-Bork lobbyists just did not
think to show up. “I guess I probably should
be there,” acknowledges Danlel Casey, exec-
utive director of the American Conservative
Union.

Among the legions of anti-Bork lobbylsts
attending the hearings, many of whom are
members of a large anti-Bork coalition, were
longtime civil-rights advocate and attorney
Joseph Rauh; Demeocratic Party consultant
Ann Lewis; Morton Halperin, Leslie Harris,
and Jerry Berman of the Washington ACLU
office; Nan Aron, executive director of the
Alliance for Justice; Ralph Neas, executive
director of the Leadership Conference on
Civil Rights: Kate Michelman, executive di-
rector of NARAIL; and representatives from
the AFL-CIO, Planned Parenthood, the Na-
tional Association for the Advancement of
Colored People, Common Cause, People for
the American Way, the Federation of
Women Lawyers, the Urban League, and
Publie Citizen Litigation Group.

ANTI-BORHK WING'S8 IMPACT STRONG

The Impact of both sets of ideological
pressure groups oh the questions and debate
was immediately apparent, although far
more striking In the case of the anti-Bork
wing.

In his opening remarks on Tuesday, for
example, Sen. Robert Byrd (D-W. Va,) para-
phrased the Public Citizen Litigation Group
report on Bork when he cited an apparent
pattern in Bork’s opinions that gave victo-
ries to business and the executive branch.

On the other side, remarks by Sen. Orrin
Hatch (R-Utah) about how Bork's oppo-
nents were emphasizing only selected parts
of his record echoed McGuigan's press re-
leases, McGuigan acknowledges that he
communicated with Halch the week before
the hearings to underscore the selectivity
issue.

Anti-Bork lobbyists seemed particularly
adept at picking up concerns voiced by the
undecided senators. When Sen. Arlen Spec-
ter (R-Pa.) first expressed confusion over
Bork’s conflicting staterments and changed
positions, the liberals jumped In with yet
more position papers highlighting the dif-
ferences in past and present statements by
Bork and heaped them on Specter and the
other senators.

By last Friday, after carefully observing
the questioning by the swing senators and
after talking privately with Senate staffers,
Bork's opponents were feeling qulte optimis-
tic about getting the votes of both DeCon-
cini and Specter. They remained unsure
about Heflin.

The anti-Bork lobbying campalgn Includ-
ed: regular 8 a.m. meetings of leaders of the
various anti-Bork groups at the ACLU office
across the street from the hearing room;
daily satellite-made transcripts of the pro-
ceedings; and access to “legal experts” who
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were produced within hours to answer re-
porters’ questions.

Some lobbylsts fed questions for Bork to
friendly senators during the breaks. Rauh,
for example, was seen conferring with Sen.
Howard Metzenbaum (D-Ohio). Rauh re.
fused to divulge the content of their conver-
sation but did acknowledge that “Howard
and 1 are old friends.”

LOOKING BEYOND JUDICIARY

The anti-Bork lobbyists are already look-
ing beyond the Judiciary Committee hear-
ings. At the beginning of last week, the
ACLU twice held briefings for about 40 Hill
staffers of non-judiciary committee senators
in preparation for the impending floor
fight. It i3 expected that even if Bork is
denied committee approval, his nomination
will still go to the floor. According to the
ACLU’s Harris, the purpose of the brieflngs
was “‘to glve context so they understand, for
example, the arcane debates on the 14th
Amendment.”

The pro-Bork activists spent much of last
week struggling to release material defend-
Ing the consistency of Bork’s testimony and
pratsing his candor. This material did not
arrive at the hearings until last Friday, the
fourth day of the hearings, McQuigan la-
mented that he only had access by last
Thursday to a partial transcript of the first
day of the hearings.

The biggest indication that the conserv-
atives were short on resources was the ab-
sence of a pro-Bork media campaign. Bork’'s
opponents have hit the airwaves and news-
papers with a flurry of paid ads.

Last week, People for the American Way
ran full-page ads in dozens of papers across
the country, On radio and In television, the
group alred sports prepared by Washington
consultant Joseph Rothsteln. The group’'s
director, Arthur Kropp, had sald at the
outset of the Bork battle in June that his
organization would nhot air television ads,
but Kropp told reporters last week that an
outpouring of support” received from a
direct-mail campalgn had made it possible
to do a $2 million media buy.

By contrast, the conservatives have done
smaller mallings that have generated little
income. Although recent media reports have
maintained that millions of dollars are
pouring In from both sides of the Bork
fight, top direct-mall consultants and con-
servative activists palnt a different picture,

Republican direct-mail consultant Bruce
Eberie says he has malled out about one
million letters for pro-Bork groups, which
have netted about $300,000 for the cause.

MONEY-RAISING NOT EASY

Some conservative consultants say Bork's
confirmation is a hard issue on which to
ralse money, because their regular donors
are optimistic about his confirmation.
Sandra McPherson of the National Conserv-
ative Political Action Committee says her
group has only done one malling to 450,000
people,

“We're not doing any further mellings on
it,” she says, “primarily because the signs
are showing up that Bork will be successful.
We feel pretty confident.”

Eberle agrees. “Bork has become a better
fssue for the left than for the right,” Eberle
says, because conservatives have minimized
the Bork opposition.

Conservative activist Casey adds that his
organization’s fund-raising results have
been “about average” on Bork. “In a sense,
it’s not one of our Issues,” Casey says. He
contends that the most successful fund-rais-
ing Issues for conservatives are In the areas
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of foreign policy and economics. “On civil-
rights issues, we can't compare,” he ob-
serves,

But Richard Viguerie, the right’s pre-emi-
nent direct-mail fund-raiser, says his Bork
mailings “are doing 50 percent better than
average” and that conservatives are simply
not doing enough of it. *“The conservatives
really didn't get their act together on lobby-
ing on Bork as the liberals did,” Viguerie
says.

“The battle is not being fought properly,”
Viguerie complains. “Most people feel it's
not going well for Bork because he’s fol-
lowed liberal advice, He’s tried to position
himself as more moderate and I think that's
hurt him,” says Viguerle.

But if the conservative direct mall is not
generating vast amounts of money, it 1s gen-
erating a lot of mail on the Hill. Undecided
gsenators have been the biggest recipients.
Heflin reports his above-normal volume of
mail is about fifty-fifty on Bork;, DeCon-
cini’s is about three-to-two in Bork's favor,

In an effort to capitalize on their momen-
tum, the anti-Bork activists will spend much
of this week preparing for testimony and de-
veloping questionsg for friendly witnesses, ac-
cording to the ACLU's Berman.

Witness lists were still not released by
Biden’s office by the end of last week, leav-
ing both camps unsettled. About 200 groups
thus far have flled requests with Biden to
have their representatives testify, And with
Bork on the defensive much of the first
week of the hearings, conservative activists
who did bother to request to testify may
soon have regrets.

One is McGuigan, who says he did not ask
to be included on the witness list because he
feared “the attention might get drawn to
things other than substance—like partisan-
ship."e

CENTENNIAL OF THE MICHEL-
SON-MORLEY EXPERIMENT

eMr. GLENN. Mr. President, al-
though most people probably wouldn’t
recognize his name, Albert Abraham
Michelson was one of thls country’s
most formidable scientists. His work in
optical physics has profoundly affect-
ed our understanding of the world.
This year, Ohioans take special pride
in celebrating the one hundredth anni-
versary of what is arguably Michel-
son’s greatest experiment, a critical
examination of the so-called luminifer-
ous ether, performed in collaboration
with chemist Edward Morley at the
Case School of Applied Science (now
Case Western Reserve University) in
Cleveland, OH. Their conclusion, that
the ether does not exist (and therefore
does not serve as the medium through
which light is conducted), forced a re-
thinking of the composition of space—
a rethinking that may have produced
the space-time notions of the physical
universe embodied in Einstein’s theory
of special relativity.

Before the Michelson-Morley experi-
ment, the entirety of space was be-
lieved to be filled by the ether, an in-
describable medium through which
the earth, planets, and even light were
supposed to move. For centuries, the
world’s brightest scientific minds had
wrestled with the ether’s exact compo-
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gition and the precise method by
which it conducted the energy and ob-
jects it surrounded. The idea of such a
substance gained increasing promi-
nence in the 19th century as scientists
began searching for ways to detect and
thereby prove its existence. One possi-
hility followed from the basic assump-
tion that the ether was stationary and
that earth moved through it at a cal-
culable rate. In pursuit of this figure,
scientists devised instruments designed
to measure the speed of light through
other media, hoping to demonstrate
the probability of a similar effect as
light traveled through the stationary
ether of outer space. None of these
“ether drait” experiments of the mid-
1800’s succeeded conclusively in pro-
viding the existence of a stationary
ether.

Intrigued by these failures, a young
Albert Michelson began seriously con-
templating the ether problem In the
fall of 1880, Born in Prussian Poland
of Jewish parents, Michelson was
brought to thls country in 1855. A
short year later, the family resettled
to San Francisco, Albert spent his
youth in California and there devel-
oped an abiding interest in the sci-
ences. In 13869, Michelson traveled
alone cross country to personally re-
quest an over-guota appointment to
the U.S. Naval Academy at Annapolis.
After initially rejecting the request,
President Grant acceded and Michel-
son hegan at the Academy that year,
Upon graduation 3 years later, Enslgn
Michelson was assigned as a lecturer
in physics. It was during this time that
Michelson, fully immersed in the day’s
leading theories of light, electricity,
and the ether, began to focus on the
need to challenge the conventional
wisdom.

In 1880, on a year's leave of absence
from the Navy, Michelson traveled to
Germany to study and work at the
University of Berlin. Naturally inquisi-
tive and particularly interested in
optics, Michelson devoted most of his
time to the development of a method
to observe the conduct of light
through the ether. It was while in
Berlin that Michelson constructed an
Instrument he called an interferential
refractometer (later renamed the in-
terferometer) which was to be the key
to the Michelson-Morley success. The
idea of the experiment Michelson pon-
dered was simple. He would project a
beam of light in the direction in which
the Earth is traveling in its orbit and
simultanecusly project a beam at right
angles to the first; if the stationary
ether existed, it would retard the first
beam. The second beam, at exact right
angles to the first, would arrive ahead
of the first (even though the distances
were the same) by a length of time de-
termined by the velocity of the Earth.
The difference would be directly ob-
servable through the interference pat-
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of good offices, mediation and reconcilia-
tion,

“Why are we 80 persistent n raising the
question of a comprehensive system of
International peace and security?

“Simply because it is impossible to put up
with the situation in which the world has
found itself on the threshold of the third
millenium--facing the threat of annihila-
tion, In & state of constant tension, in an at-
mosphere of suspicioh and strife, expending
huge funds and quantities of the labor and
talent of millions of people oniy to increase
mutual mistrust and fears.

“One can speak a3 much as he pleases
about the need for terminating the arms
race, uprooting militarism, or about coop-
eration. Nothing will change unless we start
acting.

“The political and moral ecore of the prob-
lem is the trust of the states and peoples in
one another, and respect for International
agreements and institutions. And we are
prepared to switch from confidence meas-
ures In individual spheres to a large-scale
policy of trust which would gradually shape
a system of comprehensive security. But
such a policy should he based on the com-
munity of political statements and real posi-
tions.

“The idea of a comprehensive system of
security is the first plan for a possible new
organization of life on our common plane-
tary home. In other words, it is a pass into
the future where security of all is a token of
the security for everyone. We hope that the
current session of the United Nations Gen-
eral Assembly will jointiy develop and con-
cretize this idea."e

CITIZENS FOR DECENCY
THROUGH LAW ON JUDGE
ROBERT H. BORK

o Mr. ARMSTRONG. Mr. President,

in a few weeks the full Senate will

debate the nomination of Judge

Robert Bork to the Supreme Court of

the United States. In preparing for

that debate, my colleagues will no
doubt review many articles, studies,
and statements on Judge Bork, both
pro and con. In the spirit of helping

Senators have access to all sides of the

qQuestion, I am inserting into the

REcorp a brief analysis of Judge

Bork's judicial philosophy prepared by

the Citizens for Decency Through Law

of Scottsdale, AZ. I hope my col-
leagues find this statement of use as
they reflect on this important matter.
I ask that the statement be printed
in the RECORD.
The statement follows:

ANaLYsIS oF RoBery H. BoORrk'’s JUDICIAL
PHILOSOPHY, CITIZENS FoR DECENCY
THROUGH Law, INC., SCOTTSDALE, AZ

SUMMARY
Citizens for Decency through Law, Inc.
strongly urges the United States Senate to
confirm Judge Robert Bork as an Associate

Justice of the United States Supreme Court.

Judge Bork's lengthy and distinguished

legal career provides him with superb quali-

fications to serve on the Court. His under-
standing of the role of the judiciary, and his
approach to constitutional Interpretation
are consistent with the separation of powers
provided for by the authors of the Constitu-
tion. Specifically Judge Bork understands,
a3 does the Supreme Court, that ohscene
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and pornographic material is outside the
protection of the first amendment, and can
constitutionally be proscribed by communi-
ties and states.

INTRODUCTION

Judge Robert Bork has been described by
opponents as a “rigid, ideologlcal conserva-
tive,” He also has been derogatorily charac-
terized as “against abortion,” “against por-
nography” and “against homosexual
rights.” In fact, he 13 none of these things.
Those who accuse him reveal only their own
ignorance of the Intricacies of constitutional
law and judicial philosophy, or worse, their
talent for character assassination and out-
right dishonesty.

Even Judge Bork’s enemies acknowledge
his brilliant scholastic and jurisprudential
record, Justice Stevens, considered a moder-
ate-to-liberal member of the high Court, has
teken the rare step of publicly defending
Judge Bork. Justice Stevens has praised
Bork's qualifications and e¢alled him a “wel-
come addition to the Court.” Federal judges
surveyed by the LLA. Times would vole to
confirm Bork by a better than 2-to-1
margin, Leading law professors—liberal and
conservative—have publicly vouched for
Bork's academic credentials and urged his
confirmation.

But credentials are no longer the issue.
His “ideology”—as hls critics so crudely
refer to a judiclal philosophy developed over
four decades of learning—has been made
the central issue of the upcoming confirma-
tion hearings. These attacks must be an-
swered by a defense of Judge Bork's princi-
pled and ressoned approach to jurispru-
dence. This memorandum shall do three
things:

(1) Explain the Jjudiclal philosophy of
Judge Bork with regard to the constitution-
al role of the judiciary, and the judge’s obli-
gation to interpret the Constitution by dis-
ceming the intent of the Framers;

(2) Show that Judge Bork’s judicial phi-
losophy does not favor the political goals of
congervatives or liberals;

(3) Show that Judge Bork’s judicial phi-
losophy is not oniy correct, but required by
the Constitution.

SEPARATION OF POWERS

Judge Bork's veiws on the role of the judi-
clary can be summed up quite easily: “A
judge is not & legislator,” 1t seems a simple
and obviously true proposition, yet most at-
tacks on Judge Bork focus on his refusal to
act like a legislator, But the President
cannot make rulings on gullt or innocence—
that Is for the judiciary, The Congress
cannot negotiate treaties—that is for the
President. And the judiciary cannot make
laws—that Iz for the Congress. Obviously
Judge Bork understands the constitutional-
ly required separation of power better than
his erities. Invariably, thelr concern is not
the Constitution, but the bottom line on
particular issues. That is why they rail
against Judge Bork for being “against abor-
tion,” even though he has never publicly ex-
pressed any view on the wisdom or morality
of the practice.

Judge Bork is not, In a legal sense,
“against’ abortion. In fact, given his self-
avowed libertarian leanings, he quite possi-
bly might oppose any restrictions by the
state on the practice of abortion, if he were
& voting member of Congress. But as a
judge, his personal views about abortion are
completely irrelevant. When asked to decide
whether o state law outlawing abortion vio-
lates the Constitution, the question for a
judge 15 not: “Should abortion be illegal?"”
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but “Does the Constitution prevent states
from outlawing abortion?” The Judge may
believe strongly that women should be free
to obtain abortions, but unless he finds
something in the Constitution that says
otherwise, he must let the law stand as con-
stitutional. But the approach taken by a di-
vided Supreme Court, in Bork's words, “con-
fuses the constitutionality of laws with
their wisdom.” ' Believing that abortion
should be legal, the Court has ruled that
the Constitution requires it to be legal.

In his 1971 law review article “Neutral
Principles and Some First Amendment
Problems,” Bork describes the proper role
of the judiciary:

“Nothing In my argument goes to the
question of what laws should be enacted. I
lixe the freedoms of the individual as well
as most, and I would be appalled by many
statutes that I am compelled to think would
be constitutional if enacted. But I am also
persuaded that my generally libertarian
commitments have nothing to do with the
behavior proper to the Supreme Court.” 2

SUBSTANTIVE DUE PROCESS

The theory of substantive due process,
culminating in the “right to privacy” line of
abortion cases, s a prime example of what
allg present methods of constitutional inter-
pretation. At the same time, substantive due
process provides us with historical evidence
that judicial activism can be used to either
“conservative” or “liberal’ political ends.

Substantive due process is the judicially
created notion that there inhere within the
14th Amendment due process clause some
substantive rights retained by individuals;
that the words *“. . . nor shall any State de-
prive any person of life, liberty or property,
without due process of law .. .” not only
guarantee procedural rights, as the lan-
guage clearly indicates, but also give rise to
separate substantive rights. These substan-
tive rights, which cannot be deprived even if
due process is glven, supposedly arise from
an individual’s “liberty” interest. But what
are thege rights? There i8 no way of tell-
Ing—until the Supreme Court tells us.

Essentially, substantive due process is a
fiction created by the judiciary to strike
down legislation with which the judiciary
disagrees. Although now used nearly exclu-
sively to “[beral” political ends, the doc-
trine was originally created in the 19830’s by
conservative Supreme Court justices who
sought to stop President Roosevelt’s New
Deal legislation. These justices disagreed
with Roosevelt’s progressive legislation, and
created substantive due process as & means
to protect free market capitalism.

Faced with President Roosevelt's court-
packing scheme, the Supreme Court eventu-
ally changed its view of the New Deal legis-
lation, The doctrine of substantive due proc-
ess feli out of favor, until it was revived in
the 1960’s in the case of Griswold v. Con-
necticul.® But this time liberal judges were
the activists, using the theory of substantive
due process to protect non-economic *“priva-
¢y” interests discovered floating in the “pe-
numbras” of the Bill of Rights. But all that
talk about “penumbras” and ‘“privacy”
means only that the Supreme Court didn’t
like the fact that Connecticut prevented the
use of contraceptives, even by married cou-
ples. But the Court needed some justifica-
tion to strike down the law.

Eight years later the Supreme Court in-
formed us that this “zone of privacy” also
protected & women seeking to abort her
chlld.* But In 1986 we found out that it
doesn’t protect homosexual sodomy.* As
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Judge Bork points out in hls criticism of
Gristeold, this kind of judicial creation does
not provide any “neutral principles” upon
which to base a declision. That leaves only
the subjective value preferences of whoever
happens to be on the Court. Judge Bork
prophetically saw that the lack of guiding
principles In Griswold would lead to the
confusion of extending the right to one
group (women seeckihg abortions) and not
another (homosexuals).

“Griswold, then, Is an unprincipled deci-
sion, both In the way in which it derives a
new constitutional right and in the way it
defies that right, or rather fails to define it.
We are left with no idea of the sweep of the
right of privacy and hence no notion of the
cases to which it may or may not be applied
in the future. The truth is that the Court
could not reach its result In Griswold
through principle. The reason is° obvious.
Every ¢lash between s minority claiming
freedom and a majority clalming the power
to regulate Involves a choice betwen the
gratifications of the two groups. When the
Constitution has not spoken, the Court will
be able to find no scale, other than it s own
value preferences, upon which to weigh the
respective claims to pleasure.” ¢

If Judge Bork truly were a “rigid, conserv-
ative ideologue,” he certainly would have
supported the use of substantive due proc-
ess to strike down liberal legislation in the
1830’s. But Judge Bork has made clear his
view that substantive due process I8 wrong
when used to conservative ends, wrong
when used to liberal ends. He has been just
as critical of the use of substantive due
process to protect the free market as to
create a “right to privacy.” He would not be
a “conservative activist” on the Supreme
Court,

When the Court acts to strike down ma-
Jority legislation without explicit authority
from the Constitution, all that has hap-
pened Is that the power to make law has
been shifted from elected representatives to
five unelected lawyers. Right now liberals
are happy with substantive due process, be-
cause it has served their political ends. But
once upon a time it served the interests of
conservatives, and it may do so again. That
is why it Is in the interest of all to support
the confirmation of Judge Bork, who would
apply “neutral principals” in a manner that
would serve the political interests of neither
the left or the right, and return the “impe-
rial judiciary” to its proper role under the
Constitution.

INTENT OF THE FRAMERS

Judge Bork’s Intellectual pursuit of a
theory of constitutional interpretation that
is “neutrally derived, defined and applied,” ?
led him to what Is now called an “original
intent” methodology. Essentially, propo-
nents of this methodology assert the seem-
Ingly non-controversial view that the Con-
stitution means what its authors intended it
to mean.

An example of Judge Bork's method of
constitutional Interpretation i3 given in the
1971 “Neutral Principles” article, Specifical.
ly, Judge Bork takes the correct view that
pornography was never Intended to be pro-
tected by the first amendment guarantee of
free speech. This is the same view taken by
the Unlted States Supreme Court in every
decigsion on the sublect—that category of
material that is legally “obscene” is outside
the protection of the first amendment. And
this Is why Citlzens for Decency through
Law, Inc. supports the confirmation of
Judge Bork. His correct view of the Consti-
tution leads him to the correct legal view on
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particular igsues, including the issue with
which CDL is concerned. Agaln, Judge Bork
recognizes that the question for a judge is
not: “Should obscene material be banned?”
but “Does the Constitution forbid the ban-
ning of obscene material?”

To answer that question, Judge Bork ex-
amines the free speech clause of the first
amendment in an attempt to discern what
the Framers intended it to protect. At the
time he wrote the 1971 article, Judge Bork
believed the Framers intended the first
amendment to protect only explicitly politi-
cal speech:

“I am led by the logic of the requirement
that judges be principled to the following
suggestions. Constitutional protection
should be accorded only to speech that is
explicitly political. There is no basis for ju-
dicial Intervention to protect any other
form of expression, be it scientific, literary
or that variety of expression we call obscene
or pornographic,” ?

In contrast to eritics’ portrayal of Judge
Bork as a rigid, inflexible conservative, he
has since amended hls view, stating that the
Framers Intended more than explicitly po-
litical speech to be protected by the first
amendment. Nevertheless, hls Inquiry re-
mains the correct one: “What did the Fram-
ers of the first amendment intend that pro-
vision to protect?” rather than “What limi-
tations do we think should be placed on
speech?’ The latter is a question to be de-
bated by the legislative branch of govern-
ment. But when judges start talking about
the “broad principles” contained In the first
amendment, this invariably means they are
departing from the intent of its authors,
and substituting their ideas of what should
be constitutionally protected for what actu-
ally Is protected. Judge Bork, on the other
hand, is committed to the principle that a
written Constitution is meaningless if we
pay no attention to the Intent of the men
who wrote it. Without the anchor of “origi-
nal intent,” judges would be free to make
thelr own value preference a part of consti-
tutional law, thus essentially usurping the
law-making function from the legislative
branch, Judge Bork would resist the temp-
tation to impose this will on the country,
and would return the judieial branch to its
proper role of Interpreting, not making law.

FOOTHOTES

'R. Bork, “Neutral Principles and Some
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*1d., at 21,
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s Bowers v. Hardwick, 108 S.Ct. 2841
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INFORMED CONSENT: MISSOURI

¢ Mr. HUMPHREY. Mr. President,
there is no person in any State that is
immune to the complications that can
follow medical procedures. For the pa-
tient’s own protection, medical person-
nel must inform them about the possi-
bilities of complications before a pro-
cedure is Initiated.

In the case of abortion, however,
such informed consent is neither re-
quired nor often provided. My office
has received hundreds of letters from
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women in every State that indicate
many people are being denied appro-
priate information about the abortion
procedure and its effects.

To rectify this situation, I ask my
colleagues to support my informed
consent bill, S, 272, It would allow
those considering abortion to be told
the pertinent facts so they can make
an informed decision. Anything less is
an abridgement of a woman’s rights.

Mr. President, I also ask that a letter
be inserted into the RECORD.

The letter follows:

FEBRUARY 14, 1987,

Hon. Gorpon J. HUMPHREY: My abortion
took place In 1975 in southern California. I
went Into a Planned Parenthood hoping to
have an IUD implanted after belng on the
pill. Since my period had not started, a preg-
nancy test was given resulting In a positive
test. I was married at the time but I was so
unsure about our marriage. The news s¢
shocked me. I know that even though we
took some time to “think” about it, 1 was
not stable enough emotionally, physically
and mentally to make the decision.

After a week or s0 my husband and I went
back to the Planned Parenthood center to
schedule an abortion. We sat down with a
“counselor” who only asked us basically the
questions “why have you decided on an
abortion?"’ and “Are you sure?”’ The only In-
formation she provided was the standard
medical procedure that we needed to know,
1.e,, what was expected of us in preparation,
the procedure and anesthesls to be used and
proper care, etc. There were no pictures of
fetal development, no mention of possible
consequences or complications. I know that
if T was shown a picture of the fetus at that
stage, I would have used some common
sense. The counselor fed me just the infor-
mation needed to satisfy my emotional state
of being! I strongly urge for adequate logi-
cal, realistic, complete counseling to be
done. I support you in your work!

May God Bless You!
REBECCA FALKNER,
Missourte

GRAMM-RUDMAN-HOLLINGS

® Mr. PELL. Mr. President, since the
Gramm-Rudman-Hollings proposal for
automatic Federal Government spend-
ing cuts was first presented to the
Senate I have consistently opposed
and voted against it.

Yesterday, for the first time, I voted
in support of legislation that included
a new version of the Gramm-Rudman-
Hollings deficit reduction provisions, I
did s0 with great reluctance. I remain
opposed to the basic concept of auto-
matic mindless budget cuts that take
effect without the considered judg-
ment and by the specific vote and ap-
proval of the people’s elected repre-
sentatives in Congress. As I have said
repeatedly, running our government
and determlning its budget by com-
plex, incomprehensible formulas
seems to me to be an abdication of the
responsibility of the Congress to deter-
mine the policies of the nation using
its own best judgments.



25518

tients per capita of any U.S. city. It
has responded ¢compassionately and ef-
fectively to the epidemis through the
development of an extensive network
of home and community-based care as
well as by providing first-rate hospital
care. Consequently, people with AIDS
and ARC migrate to San Francisco
from throughout the country.

San Francisco has borne more than
its share of the burden. The city has
allocated $18 million in its 1987-88
budget for AIDS—5 percent of the
city’s entire health fund. It has spent
more than $50 million on AIDS since
1982—-more than any other municipal-
ity—and needs Federal assistance to
continue to provide vital health serv-
ices,

A subacute-care facility would be a
resource not just for the residents of
San PFrancisco and those AIDS and
ARC patients who have moved to that
city, but, indeed, Individuals In the
entire region.

This amendment would be an impor-
tant step in the Federal Government’s
acknowledging that this extraordinary
epidemic requires that extraordinary
steps be taken to combat it and to
ensure that people with the disease re-
ceive compassionate and effective care.

Mr. President, I urge all my col-
leagues to support this amendment.

The PRESIDING OFFICER. The
time of the Senator has expired.

Under the previous order, the hour
of 12:45 p.m, having arrived, the Sena-
tor from New Jersey Is recognized to
speak not beyond the hour of 1:15 p.m.
today.

Mr. DIXON. Mr. President, if I may
impose on the Senator from New
Jersey, I will say I will make the
motion to table this evening.

The PRESIDING OFFICER. The
Senator from California.

Mr. WILSON. Mr. President, I do
not object to my friend sharing that
intelligence with me, I think that as a
matter of procedure it is not yet in
order, Is that correct?

The PRESIDING OFFICER. The
Senator has not yet made the motion?

Mr. WILSON. How much time re-
mains?

The PRESIDING OFFICER. The
Senator from California has 1 minute
remaining.

The Sensator from New Jersey.

JUDGE ROBERT BORK

Mr., BRADLEY. Mr. President, the
verdict on the appointment of Robert
Bork to the Supreme Court will be one
of the most important decisions this
body will ever make. It will have a de-
cisive effect not only on the Nation’s
highest court but also on all the courts
throughout the land. The next ap-
pointee will be the pivotal vote on
issues that are crucial to the kind of
society we will become and the way we
relate to each other as human beings.
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I believe paramount among his qualifi-
cations must be an unquestioned com-
mitment to civil rights and individual
liberties.

Many Senators have concerns about
Judge Bork's position on the right to
privacy, equality for women, or the le-
gitimacy of ‘“original Intent.” I share
these concerns, but for me Judge
Bork's record on civil rights is the de-
termining factor. Why do I put so
much weight on civil rights? Because
an essential part of what is best about
America has been shaped by racial mi-
norities strugeling to realize the prom-
ise of the Declaration of Independence
“that all men are created equal, that
they are endowed by their Creator
with certaln inalienable rights, that
among these are life, liberty, and the
pursuit of happiness., That to secure
these rights, Governments are insti-
tuted among men, deriving their just
powers from the consent of the gov-
erned.”

America’s effort to put out most
noble ideals into practice distinguishes
our democracy. That progress is not
ancient history, Some of it happened
Just yesterday. Ceriainly much of it
happened within our lifetime. And
without vigllance it could be lost, as it
was in previous eras.

We forget that 50 years after Eman-
cipation, during the Presidency of Wil-
liam Howard Taft, the Post Office, the
Census Bureau, the Federal Treasury,
and the Bureau of Printing and En-
graving all practiced segregation.

We forget that by the end of the
Wilson administration, over 50 years
after the ratification of the 14th and
15th amendments, segregation had
been extended to the galleries of the
U.8, Senate and the lunchroom of the
Library of Congress. Toilets in Federal
bulldings were marked “whites only”
and “colored.”

We forget that the U.S. Armed
Forces was segregated until President
Harry Truman issued his Executive
order in 1948.

We forget that as recently as the
1960’s, blacks were still risking their
necks for the right to share lunch
counters, parks, hotels, and public
transportation with their white com-
patriots.

We forget that until 1964, the right
to vote was routinely denied by the im-
position of poll taxes.

We forget the footdragging that per-
sisted throughout the 1970’s in imple-
menting the school desegregation
which was ordered 20 years before.

We forget that during the 1980’s in
New Jersey, In Louisiana, and in
Texas, there have been attempts to In-
timidate black voters from exercising
their franchise,

We forget that only 4 years ago, the
Reagan Justice Department declared
that private schools which practiced
racial diserimination would have their
bigotry subsidized by the American
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taxpayers through retention of the
schoois’ tax-exempt status, The result,
had the Supreme Court not rejected
it, would have been segregation, con-
doned and supported by the Federal
Government, much as it was 100 years
earlier.

And if we forget the history that
happened In our own lifetime, how
likely are we to remember the 350-year
odyssey of black Americans’ struggle
for equality? Yet that history frames
today’s debate,

We must remember that all Ameri-
cans are better off because of the
progress we make.

We must remember that the change
begun by Brown versus Board of Edu-
cation brought black Americans great-
er freedom and opportunity, but it
also gave white Americans self-respect.

We must remember that the civil
rights movement transformed the
South from a place of national sorrow
and misunderstanding to a center of
hope and pride; from a community di-
vided to a community emulated; from
a contradiction of the Founding Fa-
thers’ ideals to the realization of their
fulfillment. As it challienged all Ameri-
cans, both North and South, it re-
vealed what we should have known all
along—that racial discrimination has
no geographical boundaries and that
redemption from our original sin was a
nationai yearning.

Throughout the Judiciary Commit-
tee hearings, Judge Bork has attempt-
ed to put himself on the right side of
this history. He has repudiated views
he once held that denied minorities
full equality with whites, and he has
affirmed that the Constitution out-
laws all racial discrimination. I am
pleased to hear that. But, even if
Judge Bork does accept the principle
of unabridged quality for racial mi-
norities, there Is little, if anything, In
his record, that persuades me he can
be counted on to enforce this principle
vigorously.

He has opposed decisions that
upheld the constitutionality of the
Federal Voting Rights Act which en-
abled minorities in America to partici-
pate in the electoral process. Without
the Voting Rights Act, States would
again be free to require literacy tesis
as a condition for voting. This would
disenfranchise millions of voters,

He has opposed a decision prohibit-
ing State courts from enforcing racial-
ly restrictive covenants requiring
homeowners not to sell their property
to nonwhites. Had Judge Bork's view
prevailed on the Supreme Court, we
might still be waliting to breakdown
legal racial barriers in neighborhoods.

He has opposed a decision declaring
the poli tax unconstitutional. Had this
view prevailed on the Supreme Court,
the spectre of Jim Crow would still
;mver over the voting booths of Amer-
ca.
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Judge Bork also has disagreed with a
number of cases Iimplementing the
equal protection clause of the 1l4th
amendment. His opposition to provid-
ing remedles for discrimination is
highly significant. It prevents him
from upholding laws that actually glve
minorities full equality. He apparently
opposes remedying the effects of past
discrimination except where an Indi-
vidual proves that he or she has been
t{le direct victin of racial discrimina-
tion.

If this view were to prevail, institu-
tions that have implemented smoothly
functioning affirmative action pro-
grams would be plunged into chaos.
Should they abandon them, regardless
of how well they are working, or how
good they are for profits and morale?
And to what purpose? To support
some narrow reading of the 14th
amendment remarkable only for its in-
sensitivity to American’s history?

Mr. President, In the years ahead, a
deeper trust among the races will re-
quire great candor. It will require
more action and less rhetoric; more
mutual understanding, less finger-
pointing; more willingness to confront
fears of violence, less acceptance of
token solutions to deteriorating eco-
nomic conditions. Above all, white
America must assure black America
that the legal basis for black advance-
ment remains unchallengeable and the
determination to enforce the law re-
mains unquestioned. The Supreme
Court is the ultimate guarantor of
that assurance. We must have a Su-
preme Court that understands the
need to make opportunity a reality for
minorities who historically have been
excluded from jobs, from schools,
from full participation in society. Any-
thing less is g sham,

Judge Bork Is erudite. He has a
quick mind and a ready wit. He po-
sesses the attractive qualities of a
great college professor—the ability to
provoke, to challenge assumptions, to
argue fiercely, to reach a conclusion,
and then move on to the next class,
His iconoclasm, while stimulating in a
professor, can be disastrous in a judge.
What is important in our deliberations
Is not how nimble his argument will be
but how his decisions will affect mil-
lions of Americans who will have to
live by them.

So ultimately what we are asking is
not only what's in Judge Bork’'s mind
but also what is in his heart. Or as
former Atftorney General Nicholas
Katzenbach asked for me: “Is Robert
Bork a man of judgment?” Is he sensi-
tive to human and racial problems? Is
he falr, Impartial, and open-minded?

I can hear his supporters saying
here comes the irrational argument.
But it Is prudence, not irrationality, to
give as much emphasis to citizen
Bork’s past views as to nominee Bork’s
new views. His supporters say, “Can’t
one change his views.” Yes, certainly.
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Otherwise, how could we, In the last
32 years, have moved from a time
when the air was heavy with racism to
one In which the union of religious
faith and civic actlon has begun to
create a new American reality. So, yes,
people can change.

The question here though is not
whether people can change in a gener-
ic sense but whether Judge Bork has
changed since he expressed his hostile
attitudes toward civil rights laws and
court declsions. On the one hand, we
have the started conversion of a man
who In his llfe time has had several
different viewpoints. On the other
side, we have the lengthy list of cur-
rent and past positions hostile to civil
rights from the nominee of an admin-
Istration which supports subsidizing
segregated schools. So what does one
do?

During the confirmation hearings,
several members of the Judiciary
Committee ftrled to pin Judge Bork
down on how he regarded the impor-
tance of precedent. Would he, they
asked, seek to overturn decisions with
which he disagreed? His answer: No
with respect to some areas; unclear as
to others. He chose ambiguity on the
central question.

A law school professor dissects
precedents, A circuit court judge ap-
plies precedents, A Supreme Court
Justice sets precedents. If a professor
slips back temporarily Into the blank
spot of racial Insensitivity, it hurts
only his Immediate friends who be-
lieved him to be a different person, If
& Justice of the Supreme Court slips
back, it could hurt generations of
Americans; it could affect our place in
the world; it could destroy our self-re-
spect; it could reopen wounds long
healed; it could paralyze the forward
movement of society toward a reconcil-
iation with our past.

Ask yourself how you will feel 5, 7,
or 10 years from now If the Supreme
Court, with Judge Bork as the decisive
vote, issues a series of decisions that
effectively ends 32 years of progress in
civil rights. Ask yourself how you will
face your neighbors, and supporters,
who believed in you. Most Senators
would say it could never happen. I
hope it will not, but I am not prepared
to take the chance that Justice Bork
would never slip back to the views of
Professor Bork.

So, Mr. President, I will vote against
the confirmation of Robert Bork, not
because I question his integrity, com-
petence, or qualifications, but because
I doubt that he has the commitment
to civil rights and Individual liberties
on which the decency and weil-being
of our American community depends.

Mr. CRANSTON addressed the
Chair.

The PRESIDING OFFICER. The
Senator from California Is recognized.

Mr. CRANSTON. Mr. President, I
would lke to compliment the Senator
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from New Jersey on a very, very
thoughtful address on a vitally impor-
tant matter to our country, civil rights
and the nomination of Judge Bork to
be on the Supreme Court. It is the sort
of thoughtful analysis that we have
come to expect from the distinguished
Senator from New Jersey.

RECESS UNTIL 2 P.M.

Mr. CRANSTON. Mr. President, I
now move In accordance with the pre-
vious order that the Senate stand in
recess until the hour of 2 p.m.

The motion was agreed to; and, at 1
p.m., the Senate recessed until 2 p.m.;
whereupon, the Senate reassembled
when called to order by the Presiding
Officer (Mr. Dopp).

NATIONAL DEFENSE AUTHORI-
ZATION ACT FOR FISCAL
YEARS 1988 AND 1889

The Senate continued with the con-
sideration of S. 1174,

VOTE ON AMENDMENT NO. 783

The PRESIDING OFFICER. Under
the previous order a vote will now
occur In relation to amendment No.
783 offered by the Senator from
Kansas, the Republican leader.

The yeas and nays have been or-
dered, and the clerk will call the roll.

Mr. CRANSTON. I announce that
the Senator from Tennessee [Mr.
Gorel] and the Senator from Illinois
[Mr. S1MOK] are necessarily absent.

I further announce that, if present
and voting, the Senator from Tennes-
see [Mr, Gorel would vote “yea.”

The PRESIDING OFFICER. Are
there any other Senators In the Cham-
ber who desire to vote?

The result was announced—yeas 98,
nays 0, as follows:

[Rollcall Vote No. 283 Leg.]

YEAS—-98
Adams Gam Moynihan
Armstrong Glenn Murkowski
Baucus Graham Nickles
Bentsen CGramm Nunn
Biden Grassley Packwood
Bingaman Harkin Pell
Bond Hatch Pressler
Boren Hatfield Proxmire
Boschwite Hecht Pryor
Bradley Heflin Quayle
Breaux Heinz Reid
Bumpers Helms Riegle
Burdick Hollings Rockefeller
Byrd Humphrey Roth
Chafee Inouye Rudman
Chiles Johnston Sanford
Cochran Karnes Sarbanes
Cohen Kassebaum Sasser
Conrad Kasten Shelby
Cranston Kennedy Simpson
D'Amato Kerry 8pecter
Danforth Lautenberg Stafford
Daschle Leahy Stennis
DeConcini Levin Stevens
Dixon Lugar Symms
Dodd Malsunage Thurmond
Dole McCaln Trible
Domenicl McClure Wallop
Durenberger McConnell ‘Warmner
Evans Melcher Weicker
Exon Metzenbaum Wilson
Ford Mikulskl Wirth
Fowler Mitchell
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his true calling. His constituents clear-
ly agreed, returning him to the House
of Representatives on 16 consecutive
occasions.

Ray Madden’s legacy persists today,
10 years afier he left Congress, and is
not diminished by his death. He will
long be remembered for his extraordi-
nary contributions to the people he
served and his unparalleled role in In-
diana’s rich political history.

THE CONFIRMATION OF JUDGE
BORK: QUALIFICATIONS OR
POLITICS?

Mr. PRESSLER. Mr. President, 1
shall vote for Judge Robert Bork to be
& Justice of the U.S. Supreme Court. 1
have followed the hearings closely and
feel he did an excellent job. Robert
Bork is one of the most qualified indi-
viduals ever nominated. Barring some
unforeseen and unanticipated ethical
problem, he should be confirmed by
the U.S. Senate. I recently met with
Judge Bork to discuss his current
views on the judicial system. When I
attended Harvard Law 8School and
Oxford University, I had the opportu-
nity to hear his lectures and read some
of his articles.

Politics should not dictate judicial
nominations. In the past, I have sup-
ported the qualified judicial nominees
of Democratic and Republican Presi-
dents alike. For example, I supported
President Carter’s qualified and com-
petent nominees even when I dis-
agreed with some of their views.

It i1s the role of the President to
nominate Supreme Court Justices,
The Senate has the power to advise
and consent on these nominations.
The confirmation process is designed
to ensure that nominees are highly
qualified and have neither ethical nor
character problems. It was not Intend-
ed to be a battleground for partisan
politics. Senators should be evaluating
Judge Bork’s qualifications and his ex-
tensive judicial record. Unfortunately,
some Individuals are making Judge
Bork out to be an extremist. After
reading many of his opinions and arti-
cles, I find this view to be unfounded.
Not one of Judge Bork’s majority
opinions has been overturned by the
Supreme Court. His i{s not the record
of a radical.

Judge Bork believes in judicial re-
strain—the idea that the courts’ role Is
to ensure that the laws are consistent
with the Constitution rather than a
Judge’s personal beliefs. He bhelieves
that it is the role of judges to Inter-
pret the Constitution, not to make
laws.

The Supreme Court reconvenes on
the first Monday iIn October, but
Judge Bork's confirmation hearings
were not scheduled to start untll Sep-
tember 15—2% months after the nomi-
nation was submitted. Why the delay?
Some individuals seem to be using this
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time to make partisan issue of an im-
portant matter where politics has no
place. It may even be that some would
oppose any Reagan nominee in the
hope that Court appointments could
be made by the next President. This Is
inexcusable. Because of this delay, it Is
possible that there will be only eight
Justices when the Supreme Court re-
convenes this fall. The American
people need and deserve the Supreme
Court working at full strength. When
Justice Powell retired from the Court,
he noted that vacancies “created prob-
lems for the court and for litigants.”
Such problems could be prevented if
we rise above politics and focus on the
Issues,

Recently, the American Bar Associa-
tion endorsed Judge Robert Bork’s Su-
preme Court nomination by giving
him its highest rating. In 1982, Bork
also received the American Bar Asso-
ciation’s highest rating when he was
nominated to serve on the U.S. Court
of Appeals for the District of Colum-
bia Circuit. Judge Bork was confirmed
unanimously by the Senate. He has
served In that position for the last §
years. Judge Bork has served as a pro-
fessor at Yale Law School, as Solicitor
General of the U.S. Department of
Justice, and In the U.S. Marine Corps.
As a practitioner, he has argued and
won numerous cases before the Su-
preme Court. Justice John Paul Ste-
vens, who 15 considered to be & moder-
ate liberal Justice, publicly stated:

I personally regard him as a very well-
qualified candidate and one who will be a
very welcome addition to the court.

In addition to being highly qualified
on the hasis of experience, Robert
Bork belleves that excessively liberal
interpretations of procedural rights do
not serve the goal of protecting justice
for all, Many of Judge Bork’s opinions
illustrate his strong helief that we
must protect constitutional rights, but
the gullty should not go free. There
has been much debate regarding the
exclusionary rule. To what extent do
we dilsallow evidence, knowing that
guilty person will go free, Yes, crimi-
nals have constitutional rights, But as
Judge Bork has asked, “at what cost?”
Many law enforcement agencies have
announced their support for Judge
Robert Bork, including: the Fraternal
Order of Police, International Associa-
tion of Chiefs of Police, National Dis-
trict Attorneys Association, and the
National Sheriffs’ Association, just to
name a few. Stronger law enforcement
procedures are needed and supported
by the American people.

Some have clearly distorted Judge
Bork’s role in the Watergate Saturday
Night Massacre In an attempt to make
an Issue where none exists. Former
President Nixon ordered then-Attor-
ney General Elliot Richardson to fire
Special Prosecutor Archibald Cox.
Richardson refused to carry out the
President’s order and resigned. Solici-
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tor General Bork carried out Nixon's
order. A point often overlooked by
Bork’s detractors is that Elliot Rich-
ardson urged Mr. Bork to stay at the
Justice Department to maintain order
in the wake of his own resignation.
Soon after Cox was dismissed, Bork
sought another Special Prosecutor and
pressed former President Nixon Into
agreeing not to Interfere with the In-
vestigation, Because of his actions, the
Watergate Investigation continued
free from Presidential control.

It Is time for everyone to focus on
Judge Bork’s qualifications and dis-
pense with the politics. There Is one
goal—filling the vacancy on the Su-
preme Court with a worthy candidate,
It is my hope that Senators will not
vote for or against Judge Bork based
solely on political philosophy or parti-
sanship. The vacancy should be filled
before the Supreme Court reconvenes
In October. Further delays surely will
make the American people wonder If
Judge Bork is receiving a fair hearing.

SECOND ANNUAL ETHNIC
AMERICAN DAY

Mr. PRESSLER. Mr. President, on
September 20, 1987, the Mayflower
Hotel here In Washington, DC, was
the site of a program honoring 19 dis-
tinguished ethnic Americans and cele-
brating the Second Annual Ethnic
American Day. As the chalrman of the
Honorary Committee for Ethnic
American Day these past 2 years, I am
proud to report that this year's pro-
gram was just as successful as the one
held last year In D.A.R. Constitution
Hall.

During my tenure as chairman of
the Honorary Committee, I have
learned much about the enormous
contributions to our society by Ameri-
cans who are either first generation
immigrants to America or whose an-
cestors chose to become Americans,
All Americans should become more
aware of their efforts to realize the
promise of American democracy and
their contributions to the richness of
American life and culture.

Dr. Selven Felnschreiber, the found-
er of Americans By Choice and the
father of Ethnic American Day, de-
serves special recogmition for his un-
flagging efforts to make the event pos-
sible. Ethnic Americans and all who
live In our great Nation owe him a
deep debt of gratitude, Mr. Chuck
Tower also deserves pralse for his able
assistance to Dr. Felnschreiber In
planning this year’s event. I wish to
thank Americans By Choice for giving
me the opportunity to serve and espe-
cially appreciate the thoughtful recog-
nition awards presented by that orga-
nization to our distinguished House
colleague, Congressman DARTE B, Fas-
CELL, and myself,
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likely to make the deterrent of both
sides credible and to prevent nuclear
war.

Mr. President, I thank my good
friend, the majority leader, once
again, and I yield the floor.

The ACTING PRESIDENT pro tem-
pore. The Senator from Wisconsin
yields the floor,

RECOGNITION OF SENATOR
CRANSTON

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from California, Senator
CRANSTON, will be recognized for not to
exceed 15 minutes.

THE NOMINATION OF ROBERT
H. BORK TO THE SUPREME
COURT

Mr., CRANSTON. Mr. President, I
rise to speak in opposition to Senate
conflrmation of the nomination of
Robert H. Bork to be an Associate Jus-
tice of the U.S. Supreme Court.

Before I discuss the basis for my de-
cision, I want to comment on the sin-
gular importance of the vote on this
nomination and on Senate responsibil-
ity in the confirmation of a Supreme
Court Justice,

Mr. President, the vote on the Bork
nomination is undoubtedly one of the
most important votes that any
Member of this body will make. Sena-
tors, Members of the House of Repre-
sentatives, and the President serve for
fixed terms and are directly accounta-
ble to the electorate at regular inter-
vals. That Is not true of members of
the Federal judiciary. A seat on the
Supreme Court is a lifetime position.
A Justice can be removed from office
only upon lmpeachment and convic-
tion of the severest of high crimes. It
is not uncommon for a Supreme Court
Justice to serve for two and sometimes
three decades. A Supreme Court Jus-
tice has an unparalleled opportunity
to Influence the most pressing issues
facing this and future generations of
Americans.

The framers of the Constitution rec-
ognized the great lmportance of the
selection of Individuals to serve on our
highest court, They deliberately re-
fused to entrust the selection to any
one individual or any one branch of
Government. Instead, they decided
that this should be a matter of shared
power and shared responsibility.

SENATE'S ROLE

Mr. President, almost 2 years ago—
long before the current vacancy arose
on the Supreme Court and before the
current controversy over the Bork
nomination—our esteemed former col-
league and frlend, Senator Mathias,
and I undertcok extensive research
into the role and responsibility of the
Senate in the judicial confirmation
process. Both of us consulted widely
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with & broad range of scholars repre-
senting the full spectrum of legal phi-
losophy.

We summarized our results in sepa-
rate speeches on the Senate floor on
July 21 and 22, 1986.

Senator Mathias, a Republican, and
I, a Democrat, reached remarkably
similar conclusions about the role the
Constitution bestows upon the Senate
in the judicial confirmation process.

Senator Mathias sald, and I con-
curred, that:

Among all the responsibilities of a U.S.
Senator, none Is more important than the
duty to participate in the process of ap-
pointing judges and justices to serve on the
U.S. Courts, from the trial bench to the Su-
preme Court of the United States. * * * [A]
Senate that automatically consents to &
President’s nominations abdicates its consti-
tutional responsibility. Its members fall to
measure up to the demands embodied in
their oath of office.

Those words ring even more true
today.

Some people argue that a Senator
need not exercise Independent judg-
ment in deciding the Bork nomination;
they suggest that we should defer to
the President and review the nomina-
tion on the very narrow basis of
whether the nominee is legally compe-
tent and of good moral character,

I disagree.

COEQUAL ROLE IN THE CONFIRMATIQN PROCESS

Mr. President, the Constitution glves
the President the power to nominate
an individual to serve on the Supreme
Court. It also gives the Senate the re-
sponsibility to review and evaluate
that nomination Independently.

Alexander Hamilton in the Federal-
ist Papers confirmed that the decision
by the Founding Fathers to divide the
appointment responsibility between
the President and the Senate was a de-
liberate one and that it was intended
to have a salutary effect on the qual-
ity of appointments,

Granting the President the entire
power of appoiniment, Hamilton
argued, would, ‘“enable him much
more effectually to establish a danger-
ous empire over that body—the
Senate—than a mere power of nomina-
tion subject to their control.”

Hamilton feared that a President
with exclusive appointment power
might select judges to please particu-
lar Senators whose votes the President
wanted to influence on other issues.

He also believed that a President
would choose his nominees with great-
er care if he is faced with the possibili-
ty of a Senate rejection. But that is an
effective check on Presidential power
only if the President has reason to be-
lieve that the Senate is prepared to ex-
ercise its power of rejection.

The framers gave the Senate the ob-
ligation and the power to make its own
independent judgment of whether
conflrmation of a judicial nomination
would he In the best interest of the
Nation.
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Senator Le Baron Bradford Colt, Re-
publican, Rhode 1Island, himself a
former Federal trial and appellate
Judge, said on the Senate floor in 1916:

By these provisions the framers of the
Constitution believed they would secure
judges of high character, free from parti-
sanship and from every form of corrupting
influence, and who would devote their lives
to an Impartial administration of law.

As Walter Dellinger, professor of law
at Duke University, recounts:

The original Virginia plan, introduced at
the convention on May 29, 1787 provided
that all judges would be appointed by the
national legislature. By June 19, the conven-
tion had declided that the whole legislature
was too numerous for the appointment of
judges, and lodged that power in the Senate
acting alone. Aflempls to confer the power
on the President (o the exclusion of the
Sencate were solidly defeated. George Mason
stated that he “considered the appointment
by the executive as a dangerous prerogative.
It might even give him an influence over
the judiciary department itself,” Only near
the end of the convention was i agreed (o
give the Pregident any role in the selection
of judges; even then the President’s power
to nominate was carefully halanced by re-
quiring the concurrence of the Senate. That
final language was not seen to dislodge the
Senate from a critical role in the process.
Gouverneur Morris paraphrased the final
provision as one leaving to the Senate the
power “to appoint judges nominated to
them by the President.” (Emphasis added.)

The Senate’s “advice and consent”
function in confirming judges is differ-
ent from its function in confirming ad-
ministration nominees who serve at
the President’s pleasure and who can
be removed by the next administra-
tlon. Most scholars and most Senators
agree that the Senate should apply far
stricter standards to lifetime judiciat
appointments.

Then-Republican  Senate  Whip
Robert Griffin, Republican, Michigan,
made the distinction well during
debate on the Haynsworth nomination
in 1969;

Traditionally, the Senate has applied &
different test with respect to nominees to
the Supreme Court than * * * to those nom-
inated by Presidents to serve in the Cabinet
or in the Executive Branch * * * particular-
1y with respect to nominations for the Su-
preme Court, however, I do not helieve * * *
that the Senate Is limited to accepting every
nomination merely because it can’'t be
proved that the nominee has beaten his
wlfe, or has done this or that, I think the re-
sponsibility of the Senate Is much higher
than that. Under the Constitution, the
President is vested with only half of the ap-
pointing power., He nominates and the
Senate confirms. Accordingly, the Senate's
advise and consent responsibllity 1s at least
equal to the President’s responsibility in
nominating. If the judiciary is to be an inde-
pendent branch * * *, it Is essentlal thai its
members owe no greater indebtedness for an
appointment to one particular branch of
our government.

Throughout our history, the Senate
has blocked judicial nominees who
were deemed qualified in the narrow
sense, but whose confirmation would
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have been unwise in the broader con-
text. Indeed, the Senate has refused to
confirm nearly 20 percent of Presiden-
tial Supreme Court nominsations.

Senators have given a varlety of rea-
sons for refusing to confirm. These in-
clude negative judgmentis on the nomi-
nee’s abllity, temperament, political
record, or philosophy,

President Theodore Roosevelt, who
consistently sought highly qualified
nominees, recognized the wide latitude
of judgment the Constitution gives the
Senate. In a letter to one Senator
whose recommendation for appoint-
ment to a lower Federal court Roose-
velt was rejecting, Theodore Roosevelt
sald:

It is, I trust, needless to say that I fully
appreclate the right and duty of the Senate
to reject or to confirm any appointment ac-
cording to what its members conscientiously
deem their duty to be; just as it 1s my busi-
ness to make an appointment which I con-
scientiously think is a good one,

Roosevelt made three nominations
to the High Court. All were confirmed.

President Richard Nixon stands in
contrast. In a letter to a Senator
during consideration of the Carswell
nomination, Nixon wrote:

What s centrally at issue ** * Is the
constitutional responsibility of the Presi-
dent to appoint members of the court—and
whether this responsibility can be frustrat-
ed by those who wish to substitute their
own philosophy or their own subjective
judgment for that of the one person en-
trusted by the Constitution with power of
appointment.

The Senate demonstrated its own
view of its responsibility by rejecting
the Carswell nomination, 45 to 51,
with 13 Republican Senators joining
38 Democrats. It was the second of
Nixon’s high court nominations to be
defeated.

Theodore Roosevelt’s view—not
Nixon’s--is consistent with the intent
of the framers and with the language
of the Constitution. It is also consist-
ent with historical precedents.

As early in our Nation’s history as
George Washington’s second term, a
Supreme Court nomination, Associate
Justice John Rutledge to be Chief Jus-
tice, was rejected by the Senate,

The Senate rejected President
James Madison’s nomination of Alex-
ander Wolcott to be Associate Justice,
when a majority of Senators decided
he lacked the requisite legal qualifica-
tions for service on the High Court.

For a variety of reasons, five of
President Tyler's High Court nomi-
nees were not confirmed. And Presi-
dent Flllmore and Grant lost three
nominations each.

In 1930, a Republican Senate reject-
ed President Hoover’s nomination of
Judge John Parker to the Supreme
Court because his discredited racial
and economic views were not suffi-
ciently sensitive to the temper of the
times.
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For nearly 40 years, from 1931-69,
all the Supreme Court nominations of
four consecutive Presidents were con-
firmed. But the Senate’s responsibility
had not changed during that time. A
review of the list of nominees during
this period indicates each of the Presi-
dents had submitted nominees who
were both well-qualified and not likely
to create a one-sided Supreme Court.
This perlod of Senate-Presidential
agreement ended with the forced with-
drawal of President Lyndon Johnson's
nomination of Abe Fortas to be Chief
Justice.*

CRITERIA FOR SUPREME COURT NOMINATIONRS

Although the Constitution gives the
Senate an important role in Supreme
Court appointments, it spells out no
standards for weighing the qualifica-
tions of a potential Justice, For exam-
ple, unlike the constitutionally pre-
seribed standards for service In the
House, the Senate, or the Presidency,
no minimum age s specified. And,
though no President has ever nomi-
nated a nonlawyer, a judicial nominee
does not even need to be a lawyer.

The Constitution leaves each Sena-
tor free to develop his or her own cri-
teria. Historically, however, several
tests have evolved. At a bare mini-
mum, the nominee should possess at
least these qualifications: Intellectual
excellence, superior legal ability, and
personal integrity. No nominee who
does not possess at least these qualifi-
cations should even be submitted for
the Senate’s consideration. To be con-
firmed, however, a nominee should
possess more.

Judicial temperament has been
deemed to be a key requirement. By
that, I mean not simply the personal
demeanor which the dignity of the
courtroom requires. Rather, judicial
temperament, in the broad sense,
means the capacity to perform the es-
sential functions of a judge: to be fair,
impartial, and balanced in approach-
ing judicial questions.

Finally, the overwhelming weight of
reasoned opinion through the years
has been that a nominee’s judicial phi-
losophy or ideology Is an appropriate
criterion for Senate approval or disap-
proval. Felix Frankfurter, while still a
Harvard law professor, thought it odd
that any nominee would expect or
even desire immunity from public in-
spection of his views. He sald:

Surely the men who wield the power of
life and death over political decisions of leg-
islatures should be subjected to the most
vigorous scrutiny before being given that
power.

However, excessive ideological zeal
or biased prejudgment of issues should
disqualify a nominee. The agenda of
an ideological extremist-—-whether of
the extreme right or of the extreme
left—creates a doctrinal conflict of in-
terest fully as inappropriate as a fi-

Footnotes at end of article,
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nancial conflict of Iinterest. To be
locked into an extreme and inflexible
ideology fundamentally conflicts with
the judiclal responsibility to be fair
and just, to be open-minded and free
of prejudice, and to be able to decide
cases solely on the evidence and argu-
ments before the court and on applica-
ble law. A nominee committed to a
rigid ideology lacks the Impartiality
that s the essence of judicial tempera-
ment.

A nominee’s philosophy or ideology
becomes even more relevant (o confir-
mation when an administration uses
its appointive power for ideological
purposes, By all accounts, Judge Bork
was selected by this administration on
the basis of his commitment to & cer-
tain judicial ideology. It is naive to
think otherwise and deceptive to pre-
tend otherwise.

This President, like Presidents
before him, obvicusly took his nomi-
nee’s judicial ideology Into account
before deciding to name him. This
Senate, like Senates before us, has an
obligation to examine that judicial
philosophy In deciding whether to
confirm the President’s nominee.

‘There is little doubt that the Bork
nomination Is part of a determined
effort by this adminlistration to
achleve by a court appointment an ex-
tremlist social, political, and economic
agenda it has failed to advance
through the legislative process. The
administration thus seeks to end run
the legislative process and then cries
“politics” when we seek to stop it.

Finally, Mr, President, some people
argue that the Senate should defer to
the President’s choice because he was
given a mandate in 1984. Whether
that was a mandate to remake the Su-
preme Court {s highly questionable.
Moreover, to the exteni that election
returns deliver any mandates, the 1986
election, which restored control of the
Senate to a Democratic majority, Is ar-
guably & mandate to check the Reagan
administration In this as well &s other
areas. In the final analysis, however,
no election can relieve Members of the
Senate of our constitutional responsi-
billty to exercise our independent and
prudent judgments.

Mr. President, as I have said, each
Senator must Ggetermine for himself or
herself the acceptable criterion in
Judging a Supreme Court nominee. I
for one believe that a Supreme Court
Justice must be open-minded and Im-
partial; have an ability to look beyond
his or her own political predilections;
and be able to comprehend a wide
range of legitimate interests.

Sixteen years ago when Justice Pow-
ell’'s nomination was before the
Senate, I sald that in my opinion a Su-
preme Court Justice must also demon-
strate a basic commitment to and re-
spect for individual rights and liberties
inherent in the fabric of the Bl of
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Rights, for it Is these rights that stand

as the last bulwark between the force

of government and indlvidual freedom.

I find evidence of these essential
qualifications lacking in Judge Bork's
record.

JUDGE BORK DOES NOT MEET THE BASIC QUALIFI-
CATIONS TO SERVE ON THE SUPREME COURT
Mr. President, after an exhaustive

review of Judge Bork'’s extensive publi-

cations and speeches, decisions as a

member of the Court of Appeals for

the District of Columbia Circuit, and
his testimony before the Senate Judi-
ciary Committee, I have concluded
that he does not meet the fundamen-

tal and indispensable standards for a

Supreme Court Justice.

For more than a quarter of a centu-
ry—as a professor, a legal scholar, a
writer, and, most recently, as a Federal
judge—Robert Bork has used his con-
siderable intellect and skills to dispar-
age, deride, and repudiate a body of
law and principles which the majority
of Americans support.

In matters of racial equality, reli-
glous freedom, women's rights, free
speech, personal privacy, family
rights, and the fundamental right of
individuals to live their lives free from
undue government interference and
control, Judge Bork has advocated ex-
treme, radical, and reactionary posi-
tions,

In the sixties, when our Nation was
struggling, slowly and painfully, to
overcome racial discrimination, Judge
Bork was denouncing civll rights lead-
ers as part of a mob attempting to
force its moral views on others. In
carefully crafted, erudite language, he
opposed enactment of the historic
1964 Civil Rights Act and put the al-
leged moral right of bigots to discrimi-
nate ahead of the moral and constitu-
tional right of black Americans to be
free from racial discrimination. Since
that time, he has reportedly attacked
court decisions protecting rights of mi-
norities.

Judge Bork has also repudiated
equal rights for women. He would
throw out Supreme Court decisions
which forbid discrimination on the
basis of gender. He has attacked cases
holding that government cannot inter-
fere with an individual’s right to use
birth control, to make a personal and
private decision about abortion at cer-
tain stages of a pregnancy, and to
decide how to raise and educate one’s
children. If Judge Bork’s positions pre-
vailed, women truly would be relegat-
ed to second-class citizenship.

Religious freedom has also been one
of Bork’s targets. He has assaulted Su-
preme Court decisions maintaining the
wall of separation between church and
state. He has advocated putting reli-
gion back into the public sector—
something the first amendment was
aimed at preventing.

On the issue of freedom of expres-
sion, Judge Bork has tried to rewrite
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the first amendment to allow Govern-
ment censorship of a wide array of ar-
tistic and literary works. He has
argued against a long line of Supreme
Court decisions which protect the
rights of Americans to speak out with-
out fear of punishment.

Bork’s view of individual liberty is
embodied in his contention that the
Bill of Rights, the essence and symbol
of our unique freedom, was “a hastily
drafted document upon which little
thought was expended”.!

Throughout his philosophy runs the
radical notion that the framers of the
Constitution had no overriding inten-
tion to limit the power of government
over individual lives. Bork has argued
that a long list of Supreme Court deci-
sions upholding the rights of individ-
uals against government interference
are flatly wrong and without constitu-
tional foundation. His reading of the
history of our country runs directly
contrary to that of Justice Brandeis
who wrote in the early part of this
century that the framers of our Con-
stitution “sought to protect Americans
in their beliefs, their thoughts, their
emotions, and their sensations. They
conferred, as ageinst the Government,
the right to be let alone—the most
comprehensive of rights and the right
most valued by civilized man.”?® In
Bork’s view, government can do almost
anything to an individual that it
wishes to do, Indeed, he has even
taken the position that there is no
constitutional barrier or fundamental
interest at stake to stop a State from
enacting compulsory sterilization laws
if it chooses. As Prof. Lawrence Tribe
testified before the Judiciary Commit-
tee, Bork finds no “constitutional ob-
stacle” to such government action in
the absence of racial bias,

Mr. President, the dangers of placing
on the Supreme Court an individual
who repudiates 50 many of the settled
principles of constitutional law estab-
lished during the past two centuries
cannot be overstated. Although he
suggested a different position in his
confirmation hearings, Judge Bork has
made it patently clear in his volumi-
nous speeches, publications, and prior
congressional testimony that he does
not believe that a Supreme Court Jus-
tice Is bound by the rule of precedent
to adhere to prior decisions of the
Court if he personally deems them
constitutionally wrong. He has given
us repeated warnings that he is ready
to rewrite settled principles of consti-
tutional law, particularly in the area
of individual rights. That is what his
right-wing supporters expect him to
do and that is what his opponents
expect he will do,

In practical terms, this could mean
reopening civil rights issues settled
long ago and reversing the Supreme
Court’s decision on abortion, thereby
making it possible for a State to de-
clare abortion illegal. The State's
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power to enact legislation which dis-
criminates against women could be re-
instated. A State could enact legisla-
tlon—like that which died in the
Senate a few short years ago—to pro-
hibit the use of certain contraceptives,
including birth control pills, It means
that religious freedoms could be cur-
talled and the wall between church
and state eroded.

Mr. President, abandonment of
precedents established by earlier High
Court decisions could lead fto utter
chaos. No one would know with any
degree of certainty what the law Is,
which laws might be reopened, and
what fundamental right withdrawn.

Justice Powell takes a different view
from Judge Bork on the issue of prece-
dents. Speaking specifically of a Jus-
tice’s obligation to adhere to earlier
Court decisions, Justice Powell sald
that respect for this doctrine was es-
sential in ““a society governed by the
rule of 1law.” * Only the most compel-
ling circumstances, in Justice Powell’s
view, would justify devlation from that
doctrine,

Qur Nation does not need a Supreme
Court Justice who wants to rewrite
case law and constitutional principles
that have evolved slowly and carefully
over decades of jurisprudence. And we
especially do not need to have them
rewritten by an individual who holds
such extreme and radical notions
about the fundamental constitutional
principles of individual rights and lib-
erties.

Moreover, Mr. President, we do not
need a Supreme Court Justice who Is
s0 tied to his own ideology that he is
unable to fulfill the single most impor-
tant requirement of a judge: impartial-
ity.

Judge Bork’s remarkable record in
the brief period he has served on the
court of appeals amply demonstrates
that he often decides controversial
cases according to his own peculiar
prejudices. Judge Bork seems to be
locked Into an ideological doctrine
which almost invariably predetermines
his decisions when certain lssues are
raised or when certain classes of
people enter his courtroom. It Is possi-
ble to predict how Judge Bork will
rule in almost any given closely con-
tested case simply by identifying the
parties involved.

Workers, minorities, women, con-
sumers, environmentalists, and indl-
viduals asserting their rights agalinst a
Government agency will almost cer-
tainly leave the Bork courtroom
empty-handed. Big business and big
government, on the other hand, find
in Bork a ready, willing, and ingenious
activist on behalf of their interests.

There is often no consistency in
Judge Bork’s application of the law.
His legal principles are revised and ap-
plied to achieve preordained results—
results which reflect the social, eco-



September 30, 1987

nomiec, and political priorities of the
far right. The most striking example
of Bork’s ability to revise his argu-
ments to Justify reaching a particular
result Is the contrast hetween his ra-
tionale for opposing civil rights legisla-
tion In the sixties and his contempo-
rary support for legislation imposing
the morality of the far right. When
the subject was racial discrimination,
he argued against imposing moral
values through legislation. When the
subject was sexual morality, however,
he argued on behalf of the right of the
mafjority to impose its moral values on
individuals.

Mr. President, to confirm Judge
Bork to sit on the Supreme Court
would be to ratify a narrowminded,
prejudicial doctrine of law that he has
espoused throughout a lifetime of
public discourse. It would stand as an
invitation to the radical right to try to
overturn decades of constitutional law.
It would reopen heated debates over
c¢ivll rights, abortion, and a host of
other issues that could tear our Nation
anart.

A recent poll shows that the more
information people are given about
what Judge Bork has sald and done
during this career, the more they
oppose him. I believe the same 1is hold-
ing true for Members of the Senate,

Judge Bork’s record speaks for itself.
The White House would have us dis-
miss much of what Bork has said as
simply the musings of an academician,
They would have us believe that Bork
really would not seek to achieve on
the Supreme Court the radical
changes he has spent the previous 25
years advocating.

In his testimony before the Senate
Judiciary Committee, Judge Bork at-
tempted to separate himseli from the
statements and judicial philosophy
which made him the darling of the
radical right and won him the nomina-
tion in the first place. Has he truly un-
dergone a transformation? Or is this a
eynical move to try to persuade us
what we see hefore us now is a new
Bork—that he is a different man and a
moderate jurist? No amount of ration-
alization or recanting can convince me
that Judge Bork is any different from
what he has been: An extremist vre-
pared to rewrite the Constitution to
reflect his peculiar legal philosophy.

Mr. President, let me now turn in
more detail to Judge Bork’s record and
to the philosophy to which he has as-
cribed throughout his career as a pro-
fessor, a scholar, and a judge.

IDEOLOGY BASED UPON REPUDIATION OF
INDIVIDUAL LIBERTIES

Mr. President, Judge Bork believes
in the doctrine of original intent.
Original intent—or as it sometimes
called, the Interpretationist school of
Judlcial philosophy—maintains that
judges should restrict their delibera-
tions only to the presumed intent of
the framers of the Constitution or the
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authors of the legislation in conten-
tion. Interpretationists then claim to
know, and so are able to “interpret,”
that intent,

The original intent philosophy has
been characterized as little more than
a slogan which its adherents use to
justify repudiation of court decisions
with which they disagree. An article
written by Leo Rennert cogently
points up the fallacies of this doctrine.
Renaert wrote that original Intent “is
a fiction that won’t stand up to either
judicial or historical analysis.” ¢

Prof. Philip Eurland of the Universzi-
ty of Chicago Law School notes that
the BIill of Rights Is frequently the
main target of original intent advo-
cates. Judge Bork's version of the
“original intent” doctrine assumes
that the principle intent of the fram-
ers of the Constitution was simply to
establish mechanisms for majoritarian
rule or, as he calls it, a Madisonlan
rule of law. Although he pays lipserv-
ice to the notion that the framers In-
tended to protect some areas of indi-
vidual rights against the tyranny of
the majority, there are very few and
very limited areas where he is willing
to acknowledge that such rights exist.

One legal scholar has characterfzed
Judge Bork’s philosophy as providing
that, “the majority is free to impose
contested moral views on individuals
and minorities in all but nearly univer-
sally acknowledged cases of constitu-
tional violation.” Another has ob-
served that, “Bork’s entire current
constitutional jurisprudential theory
is essentially directed to a diminution
of minority and individual rights.”®
With few exceptions, Judge Bork’s
view of the Constitution promotes
‘“the maljority will at the expense of
individual rights.” ¢

Judge Bork’s constricted interpreta-
tion of the intent of the framers of
the Constitution is without historic
foundation. As Professor Kurland ob-
served:

The watchword of the people and the con-
stitutional and ratifying conventions was
“liberty.” They were Intent on framing a
government to guarantee liberty to Individ-
uals within the new nation’s domain. The
liberty of which they spoke was not Bork’s
liberty of a parllamentary majority to
impose its will on everyone with regard to
everything. * * * The liberty of which they
spoke and wrote and for which they fought
was the liberty of the individual, in “sub-
stance” as Judge Learned Hand once put it,
“the possibllity of the Individual expression
;:rtf"llfe on the terms of him who has to live

Judge Bork characterizes his philos-
ophy as the application of “neutral
principles.” But what Judge Bork and
his allies call “neutral principles”
translates In actual practice into an
attack on the American heritage of
protecting individual liberty against
government tyranny.

Judge Bork’s contention that the
right of the majority to impose its will
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is the only general principle the fram-
ers intended to establish would over-
turn a long line of court decisions of
the past 200 years that were based on
the assumption that the Ccnstitution
limits the power of the majority over
Individuals, Indeed, Judge Bork him-
self reaches that conclusion in discuss-
Ing a broad range of Supreme Court
decisions.

Mr, President, let me try to high-
light some of the Supreme Court deci-
sions which Judee Bork has attacked.

RIOHT TO PRIVACY

Much attention has been focused on
the impact sudge Bork’s appointment
would have upon the Roe versus Wade
decision. That decision recognized the
right of 2 woman t0 have an abortion
without government intrusion at cer-
tain stages of a pregnancy. People con-
cerned about preserving the rights rec-
ognized In Roe versus Wade have
ample justification for fearing the con-
firmation of Judge Bork.

Judge Bork has called Roe versus
Wade an “unconstitutional decision.”
In the part, he has repeatedly made it
clear that he would feel no obligation
to follow its precedent if he were a
member of the Supreme Court. In his
testimony at his confirmation hear-
ings, he suggested a somewhat differ-
ent position, but one which is not any
more reassuring regarding the future
of that case, He indicated he would
consider three (factors in deciding
whether to overturn Roe versus Wade.
First, he would invite the attorneys to
present arguments as to whether
there Is a right to privacy which can
be derived from a specific provision in
the Constitution—an argument he has
repeatedly and vehemently rejected
since the Roe case was decided. Then
he would allow them to try to argue
that a right to an abortion can be
found elsewhere in the Constitution.
Finally, he would allow the attorneys
to argue that Roe versus Wade Is the
kind of case that should not be over-
turned, even if it was wrong. Although
he tried to suggest he was thus not to-
tally committed to reversing Roe
versus Wade and the decisions on
which it was based, given his prior
views, it Is difficult to imagine how the
proponents of the case could satisfy
his criterion.

Judge Bork’s attack on the Roe
versus Wade decision reflects his gen-
eral legal philosophy. He believes that
the Constitution provides no basis for
protecting individual choices against
the will of a majority, even In the
most personal, private, and intimate
areas of family life. In his view, gov-
ernment has unfettered power to
impose moral choices when those In
office feel they speak for majority
values. In his testimony before the Ju-
diciary Committee, he reiterated his
position that he could find no general
right to privacy in the Constitution.
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His opposition to the Roe case is
simply one manifestation of that view,

Judge Bork sets forth the most de-
talled explanation of this view In an
article he wrote for the Indiana Law
Journal In 1971, He repeated those
views In & 1984 speech to the American
Enterprise Institute,” and again In a
1985 speech at the University of San
Diego Law School.® In an interview in
1985, Judge Bork affirmed that the
1971 article continues to represent his
basic judicial philosophy.? In his testi-
mony before the Judiciary Committee,
he indicated it still reflected his views,
except in the area of freedom of
speech and to some extent the applica-
tion of the equal protection clause of
the 14th amendment.

In the Indiana Law Journal article,
Judge Bork used the Supreme Court’s
decision in Griswold versus Connecti-
cut!® as a case study to lay out his
basic thesis, In the Griswold case, the
Supreme Court Invalidated a State law
that made it a crime for a married
couple to use contraceptives. Bork de-
scribed the case as “unprincipled” and
contended that the right of “a hus-
band and a wife * * * to have sexual
relations without fear of unwanted
children” Is no more entitled to consti-
tutional protection than a business en-
tity’s desire not to be subjected to eco-
nomic regulation.

Bork claimed that Griswold’s ante-
cedent cases also were wrongly decid-
ed. He chalienged a Supreme Court
decision which found that the right to
“marty, establish & home and bring up
children” was entitled to protection
under the Constitution,!! and he ob-
jected to a decision which upheld the
right of parents “to direct the up-
bringing and education” of their chil-
dren.1®

If there is any doubt as to whether
Judge Bork would carry to the Su-
preme Court his limited view of the
constitutional rights of families and
parents, one need only read his opin-
fon in the court of appeals declsion In
Franz versus U.S.1? This case involved
alleged constitutional violations of a
divorced father’s right to communi-
cate with his children who had been
relocated with their mother under the
Federal witness protection program.
The majority held that severance of
the relationship between parent and
child will survive constitutional scruti-
ny only if it can he shown that a com-
pelling State interest exXists which
cannot be achieved through any
means less restrictive of the rights of
parent and child. The case was re-
manded for further proceedings.

A month later, Judge Bork filed a
lengthy statement concurring in part
and dissenting in part. The thrust of
his statement was an assault upon the
majority for recognizing any constitu-
tional rights on the part of the non-
custodial parent.
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He thus questioned the notion that
the Constitution affords any basic pro-
tections for family relationships and
reiterated his long-standing disapprov-
al of the line of Supreme Court deci-
sions Including Griswold and Roe
versus Wade which recognized a con-
stitutional right of privacy In family-
related areas. Similarly, he criticized
this line of decisions in his majority
opinion In a case Involving the dis-
charge of a serviceman because of ho-
mosexuality.1+

Bork further asserted that the equal
protection clause of the 14th amend.
ment should be limited strictly fo re-
quiring that the Government not dis-
criminate along racial lines. He con-
tended that courts have no “princi-
pled” way of saying which nonracial
inequalities are impermissible. Under
Bork’s equal protection formulation,
there are no “fundamental interests”
courts are required to recognize, He
has said that specific decisions like
Skinner versus Oklahoma, which held
that a State could not require the
compulsory sterilization of all persons
who had been convicted twice of cer-
tain theft offenses, are ‘“as improper
and Intellectually empty as Griswold
versus Connecticut.” 1* Judge Bork
would thus have upheld the Oklaho-
ma Compulsory Sterilization Act—an
act which every member of the 1942
Supreme Court found abhorrent and
unconstitutional.

During his testimony at his confir-
mation hearing, Judge Bork suggested
that the Oklahoma statute could have
been struck down on the grounds it
had an adverse racial impact—that mi-
norities fell more frequently into the
categories of criminal offenses for
which sterilization was mandated.
That suggestion—consistent with his
view that the 14th amendment should
be limited to Government acts based
upon racial factors—would allow the
compulsory sterllization law to stand if
the burden of proof demonstrating
racial animus could not be satisfied.
Judge Bork does not appear to have
changed his underlying view that
there is no fundamental constitutional
interest which would itself protect any
Individual—regardless of race—from
being subjected to involuntary sterili-
zation.

Bork's repudiation of the right of
privacy embodied in the Roe versus
Wade decision and its antecedents, in-
cluding Skinner versus Oklahoma, is
representative of his general constitu-
tional philosophy. He does not believe
that the framers of the Constitution
intended to establish any general prin-
ciples or concepts of fundamental free-
dom from Government interference.

Moreover, even where Individual
rights are specifically cited in the Bill
of Rights, as In the first amendment,
Judge Bork would subordinate them
to the dictates of the State.
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CONSTRICTED VIEW OF THE PIRST AMENDMENT

Mr, President, the framers of the
Constitution unequivocally sought In
the first amendment to protect certain
fundamental rights from governmen-
tal intrusion. Yet, Judge Bork has
argued that even these fundamental
liberties can be subjected to the domi-
nation of the will of the majority.

In the area of religious liberty, for
example, Judge Bork set forth his con-
stricted view of the first amendment’s
protection In a serles of speeches.!®
The religious freedom provisions of
the first amendment prohibit the Qov-
ernment from either “establishing” re-
ligion or interfering with an Individ-
ual’s “free exercise” of religion. Judge
Bork has attacked the Supreme Court
for holding that subsidization of relf-
gious schools with Federal educational
funds violates the establishment
clause of the first amendment,!’ as
well as criticized the Court’s applica-
tion of the free exercise clause,®

Despite the specific protection the
first amendment gives to religious
freedom and the indisputable intent of
the framers to guarantee Individuals
special protections against governmen-
tal interference, Judge Bork argued
that these cases reflected an objection-
able, “unprincipled” trend in constitu-
tional law.

“All of these trends, from interpreta-
tions of the religious clauses, to read-
ings of the speech clause, to the priva-
cy cases share the common theme that
morality Is not usually the business of
Government but s Instead primarily
the concern of the individual, Wheth-
er or not so Intended, these cases may
be seen as representing the privatiza-
tion of morality,” he said.

Bork went on to argue for “a relax-
ation of current rigidly secularist doc-
trine” which would allow for “the re-
introduction of some religion Into
public schools and some greater regi-
gious symbolism in our public life”—a
development he characterized as “sen-
sible.”

Mr. President, Judge Bork attacks
court decisions enforcing the separa-
tion of church and state on the same
basis upon which he attacks other de-
cisions upholding individual liberties:
Judge Bork believes that individual
liberties are not entitled to protection
against the moral choices of a majori-
ty. And the majority view, he con-
tends, is whatever the Government of
the moment desires.

This approach Is also reflected in
Judge Bork's treatment of that other
great freedom guaranteed by the first
amendment—the freedom of expres-
sion.

The commitment of the framers of
the Constitution to the principle of
free expression also is Iindisputable.
Yet, Judge Bork has argued that that
freedom too can be curtailed by the
will of the majority.
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“Constitutional protection should be
accorded only to speech that is explic-
itly political,” he wrote in 1971.
“There is no basis for judicial Inter-
vention to protect any other form of
expression, be it scientific, literary or
that variety of expression we call ob-
scene or pornographic. Moreover,
within that category of speech we or-
dinarily call political, there should be
no constitutional obstruction to laws
meaking criminal any speech that advo-
cates forcible overthrow of the Gov-
ernment or the violation of any
law.”19 Although Judge Bork now
states he was wrong in attempting to
limit the first amendment protections
to political speech and has abandoned
that position, the core of his limited
view of the free speech clause remains
intact. As recently as his 1984 Amerl-
can Enterprise speech he specifically
linked his first amendment principles
to his notion that the highest consti-
tutional principle is the right of the
majority to impose its will. In that
speech, he attacked current [first
amendment law for denying the com-
munity the right to *“express [its)
moral beliefs in law.”

Moreover, in his testimony before
the committee he continued to take
the view that speech calling for the
violation of law could be punished.
When specifically asked how this ap-
proach would have affected Martin
Luther King’s speech calling for civil
disobedience as part of the clvil rights
movement, Bork offered his theory
that since Dr. King was challenging
the constitutionality of those laws, his
speech would be protected if those
laws were subsequently found to be
unconstitutional. Judge Bork was un-
certain whether the same rule would
apply if the laws being protected with-
stood the constitutional challenge. He
clearly allows for the possibility that
one’s right to advocate peaceful dis-
obedience to a particular law depends
on whether one is ultimately correct
in predicting how the Supreme Court
will rule on the constitutionality of
that law.

Let me fllustrate the problems Judge
Bork’s new rule would create. It {s un-
lawful to demonstrate within a specific
distance from the South African Em-
bassy. That law, on its face, has been
held to be valld. Many individuals
have intentionally violated it and gone
to jall as a result. Bork’s theory of re-
stricting speech calling for violation of
a valid law would allow a speaker who
said or wrote, “Let's demonstrate in
front of the embassy” to be punished,
even imprisoned, for such a statement.
That {s a preposterous result in a soci-
ety like ours where dissent and free
expression of that dissent is highly
valued,

Such an interpretation of the first
amendment would have allowed Con-
necticut to make it a crime for anyone
to urge violation of the State law for-
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bidding married couples from using
birth control. If Bork's view of the
Connecticut law had been one which
the Griswold court had adopted, those
who had advocated its violation could
have been imprisoned for that speech.
No serious constitutional scholar
would support such a proposition,

Mr. President, Judge Bork’s Judici-
ary Committee testimony lllusirated a
remarkable abandonment of a view he
had previously announced was a neces-
sary result of an original intent inter-
pretation of the Constitution and the
tentative creation of a novel theory of
when speech advocating civil disobedi-
ence is or Is not protected by the first
amendment, Clearly Judge Bork’s
new-found principle—if indeed he has
found it—would have a chilling effect
on freedom of speech since no one
would know in advance what speech
was protected. Moreover, one might
well ask where in the Constitution this
“original Intent” jurist found this new
first amendment standard.

As recently as a May 28, 1987, Inter-
view with Bill Moyers, Bork indicated
that art fell at the outer edges of the
first amendment and might not be
protected unless it was “political.” The
bottom line Is that although it is diffi-
cult to determine with any certainty
precisely where Judge Bork stands
today with regard to free speech
Issues, it is clear he continues to limit
the protections of that amendment.
OTHER INDIVIDUAL RIGHTS BORK HAS REJECTED

Mr. President, as I said earlier,
Judge Bork’s guiding philosophy has
been that the Government that hap-
pens to be in power at any given time
has the right to infringe on individual
freedoms because that Government
presumably represents the will of the
majority. As a result of this strange
philosophy, he would overturn a long
list of cases upholding individual
rights rendered by the Supreme Court
over the past 200 years. Some of the
decisions Judge Bork has criticized as
wrongly decided include Shelly versus
Kraemer,*?® forbidding courts from en-
forcing racial restrictions in deeds;
Baker versus Carr,2! and Reynolds
versus Sims,?2 requiring that legisla-
tive districts be based on one man, one
vote: Katzenbach versus Morgan,2?
and Oregon versus Mitchell,** uphold-
ing civil rights laws barring literacy
tests for voting; Harpe versus Virginia
State Board of Elections,?® striking
down poll taxes; and the entire line of
modern first amendment cases from
Dennis versus U.S. to Brandenberg
versus Ohio?® holding speech can be
forbidden only if “clear and present

danger” or “imminent and likely
harm" is established.
Mr, President, special attention

should be paid to Judge Bork’s narrow
construction of the l4th amendment
whose equal protection clause he has
said was aptly described as the “equal
gratification” clause. Judge Bork has
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stated that he does not believe the
14th amendment applies to areas
other than racial discrimination—and
even there he has argued for very lim-
ited protections—and, perhaps, proce-
dural due process. The equal protec-
tion clause, he has contended, because
of its “historical origins,” should be re-
stricted to a very narrow and limited
range of cases involving government
diserimination along racial lines.2?

The fact is the 14th amendment
makes no mention of “race.” And his-
torically the courts properly have ap-
plied the amendment’s prohibitions to
ai whole range of discriminatory prac-
tices.

RIGHTS OF WOMEN

Application of Bork’s theory of the
14th amendment would reverse a line
of cases over the past two decades
which have held that arbitrary dis-
crimination on the basis of gender is
constitutionally suspect.

Under Bork’s approach, the meaning
of the Constitution is frozen in time to
reflect only the presumed intent of
the men “who drafted, proposed, and
ratified its provisions and its various
amendments.” Although he would
allow modern courts to accommodate
certain technological advances such as
applying the fourth amendment’s pro-
tections against unreasonahle searches
and seizures to electronic surveillance,
he sees no need to make any adjust-
ments for social changes in our socie-
ty. He thus rejects a long line of Jus-
tices beginning with Chief Justice
Marshall who recognized that a Con-
stitution iIs “intended to endure for
ages to come, and consequently, [must
be) adapted to the various crises of
human affairs” ¢ to Chief Justice
Hughes who also rejected the argu-
ment that “the great clauses of the
Constitution must be confined to the
Interpretation which the framers, with
the conditions and outlook of their
time, would have placed upon
them.” ¢

Because the legal rights and inter-
ests of women were not specifically ad-
dressed at the time the Constitution
and the 14th amendment were draft-
ed, Bork finds no special constitution-
al prohibition against sex discrimina-
tion. The only constitutional protec-
tion Bork would extend specifically to
women is the right to vote because of
the 18th amendment.

Not surprisingly, Judge Bork has in
the past expressed opposition to the
equal rights amendment to the Consti-
tution which would afford explicit pro-
tection to women. He contended it
would give judges the power to decide
“enormously sensitive, highly political,
highly cultural issues.” 20

Mr. President, in a long line of cases
since 1971 the Supreme Court has
held that, under the equal protection
clause of the l4th amendment, the
Government may treat men and
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women differently only when the Adif-
ferential treatment is substantially re-
lated to the achievement of an impor-
tant governmental interest. Many laws
discriminating against women have
been struck down under the standard
established in 1971—s& standard Bork
rejects.

In his testimony before the Judici-
ary Committee, Judge Bork suggested
that the 14th amendment could be
read to protect women against “unrea-
sonable” discrimination. Adoption of
this standard would return sex dis-
crimination cases to the status they
held prior to 1971 when virtualiy any
basis offered by a State was sufficient
to justify differential treatment. He
contended that application of his
standard would reach the same result
as the standard currencly used by the
Supreme Court. Yet when discussing a
recent decision of the Court striking
down differential drinking ages for
males and females, he indicated that
the State might have been able to
produce evidence showing that its dis-
tinction was ‘““reasonable.” In light of
his philosophy of generally giving def-
erence to the judgments of Govern-
ment entities, it Is not unrealistic to
assume that a legislative determina-
tion of reasonableness would frequent-
1y prevail under his application of this
standard.

As recently as June 10, 1987, Judge
Bork reiterated his view that the
“Equal protection clause probably
should have been kept to things like
race and ethnicity,” implicitly ac-
knowledging that the use of his “rea-
sonable basis” standard for reviewing
sex-discrimingtion would effectively
remove the 14th amendment’s protec-
tions from women. 3!

Judge Bork’s hostility to legal equal-
ity for women also emerges in his deci-
sions on the court of appeals interpret-
Ing statutory provisions. Most striking
{s his dissenting opinion In Vinson
versus Taylor.*? In this case, a unani-
mous Supreme Court, In an opinion
written by Chief Justice Rehnquist,
held that job-related sexual harass-
ment is prohibited by title VII of the
Civil Rights Act. Judge Bork, however,
questioned whether sexual harass-
ment should be considered discrimina-
tion at all. “[Slome of the doctrinal
difficulty in this area,” he sald, “is due
to the awkwardness of classifying
sexual advances as ‘discrimination.’
Harassment is reprehensible, but title
VII was passed to outlaw discriminatoe-
ry behavior and not slmply behavior of
which we strongly disapprove.” 2 In a
statement reflecting the view that
sexual harassment was less offensive
than racial harassment, Judge Bork
argued that a more stringent standard
of proof and rule of vicarious liabliity
for supervisors should apply In cases
involving sexual harassment than
apply in cases involving racial harass-
ment.
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Judge Bork’s attempt in this case to
narrow the statutory protections
against sexual discrimination has ab-
solutely no legislative basis, and his
position was sharply rejected by a
unanimous Supreme Court. It en-
dorsed the view that, “Sexual harass-
ment which creates a hostile or offen-
sive environment for members of one
sex is every bit the arbitrary barrier to
sexual equality at the workplace that
racial harassment is to racial equali-
Ly 8

A singular consistency emerges from
both Judge Bork’s restricted interpre-
tation of the 14th amendment and his
efforts to constrict the scope of title
VII when applied to sex discrimina-
tion: hostility to equal rights for
womern.

RACIAL EQUALITY

An examinaticn of Judge Bork’s
views on racial justice must begin with
his 1963 New Republic article, ‘““Civil
Rights—A Challenge.” In that article,
Judge Bork strongly opposed enact-
ment of civil rights legislation, the
Public Accommodations Act, to outlaw
racial discrimination In businesses
serving the public.

Although Judge Bork would later
argue In favor of the Government’s
authority to impose moral values sup-
posedly supported by a majority of the
people, Bork in this instance chal-
lenged “the morality of enforcing
morals though law” when the moral
principle the majority sought to
impose was racial nondiscrimination.
The danger, in Judge Bork’s words,
was that “justifiable abhorrence of
racial discrimination will result in leg-
islation by which the morals of the
majority are self-righteously imposed
upon & minority.”

Judge Bork characterized the Public
Accommodations Act as the Federal
legislature “informl(ingl & substantial
body of the citizenry that in order to
continue to carry on the trades In
which they are established they must
deal with and serve persons [black cus-
tomers] with whom they do not wish
to associate.” He described proponents
of the Public Accommodations Act as
“part of a mob coercing and distribut-
ing (sic]l other privaie individuals in
the exercise of their freedom. Their
moral position is about the same as
Carrie Nation’s when she and her fol-
lowers invaded saloons.” He stated the
issue “is not whether racial prejudice
or preference is a good thing but
whether individual men ought to be
free to deal and associate with whom
they please for whatever reasons
appeal to them * * *. One may agree
that it {s immoral to treat a man ac-
cording to his race or religion and yet
question whether that moral prefer-
ence deserves elevation to the level of
the principle of Individual freedom
and self-determination.” 2* No amount
of clever verbiage can disguise the sen-
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timent underlying the article: toler-
ance for racial discrimination

During his 1973 conflrmation hear-
ing to be Solicitor General,®® Judge
Bork backed away from the views he
expressed in that article. In response
to questions from Senator Tunney as
to enforcement of the Civil Rights Act
in light of his article, Judge Bork re-
plied that “I no longer agree with that
article * * *, The reason I dc not agree
with that article, it seems t0 me I was
on the wrong track altogether ®* * *. It
seems to me that the statute has
worked very well and I do not see any
problem with the statute, and were
that to be proposed today I would sup-
port it.”

As to whether he would vigorously
enforce the Interstate Public Accom-
modations Act, he responded simply
that he would “take the Government’s
position.” There is no iIndication
whether his change of position was
based upon a repudiation of his notion
that it was inappropriate to impose
moral principles agalnst racial preju-
dice through legislation, or the practi-
cal assessment that contrary to his
dire prediction the public accommoda-
tions law had worked and that by 1973
only an avowed racist would publicly
continue to oppose that law. Propo-
nents of Judge Bork argue that his re-
canting of his offensive 1963 article in
1973 should nullify any criticlsm of
him on civil rights grounds. Unfortu-
nately, that article was not an isolated
instance of his misguided judgment. It
reflected a deep and enduring lack of
understanding of the necessity of rid-
ding this country of racial prejudice
and discrimination.

Although Bork concedes that the
14th amendment forbids racial dis-
crimination, he nevertheless has at-
tacked Supreme Court decisions en-
forcing those protections. For exam-
ple, he has challenged the decision in
Sheliy versus Kraemer,®” which for-
bids courts from enforcing racially re-
strictive covenants in deeds. He
claimed in 1971, as he did in 1963, that
only government discrimination—not
private discrimination—should be de-
clared unlawful. “[Thel text and his-
tory [of the 14th amendmentl clearly
show it to be aimed only at govern-
mental discrimination,” Bork wrote in
his 1971 Indiansa Law Journal article,3s

Challenging the power of Congress
to ban literacy tests, Judge Bork has
described two major decisions uphold-
Ing key provisions of the 196% Voting
Rights Act, Katzenbach versus
Morgan,?® and Oregon versus Mitch-
ell,1® as “very bad, indeed pernicious,
constitutional law.” 41 Ironically, Bork
usually argues In favor of deferring to
legislative authority.

Judge Bork has also asseried that
Harper versus Virginia Board of Elec-
tions,*?* which held that poll taxes are
unconstitutional, was wrongly decided.
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puring his 1973 confirmation hearing,
he defended his position, contending
that the poll tax involved in Harper
was, “a very small poll tax, it was not
discriminatory and I doubt that it had
much Impact on the welfare of the
Nation one way or the other.” 43 As
the NAACP Legal Defense and Educa-
tion Fund noted in a recently issued
report, “Judge Bork’s benlgn charac-
terization of the poll tax is difficult to
reconclle with the facts that were
common knowledge long hefore 1973.”
The Supreme Court in the Harper
case expressly noted that the Virginia
poll tax at issue “was born of a desire
to disenfranchise” black voters,++

The NAACP Legal Defense and Edu-
cation Fund also pointed out the Su-
preme Court was not alone in recog-
nizing that poll taxes had been adopt-
ed for the purpose of disenfranchising
black voters. The Senate Judiciary
Committee, the U.S., Commission on
Civil Rights, and several lower Federal
courts had reached the same conclu-
sion.** Indeed, Congress in 1962 pro-
posed a constitutional amendment to
prohibit the use of a poll tax for Fed-
eral elections, an amendment which
was promptly ratified by the States to
become the 24th amendment to the
Constitution,

Judge Bork’s hald assertion that the
poll tax was ‘“not discriminatory” flies
in the face of reality. And his state-
ment before the Judiciary Committee
that he personally opposes poll taxes
is both irrelevant and Inconsistent
with his 1973 testimony that the Vir-
ginia tax in question didn't have much
impact one way or the other. More-
over, Judge Bork’'s statement that he
might have found the poll tax uncon-
stitutional if the complaint had been
brought on other grounds—a defense
which Judge Bork also used to explain
his position regarding the Skinner
sterilization case—is pure speculation.

Judge Bork’s approach would put
the burden on those individuals sub-
Jected to these unjust laws to devise a
new and different legal basis for pro-
tecting interests which the Supreme
Court correctly held to be guaranteed
as fundamental constitutional rights.

Mr. President, in addition to oppos-
Ing title II of the 1964 Civil Rights Act
banning racial discrimination in public
accommodations, Judge Bork in a 1964
article appearing in the Chicago Trib-
une urged rejection of title VII of the
act governing employment. He argued
that both provisions presented “seri-
ous and substantial difficulties” be-
cause they would “adopt a principle of
enforcing associations between private
individuals which would, if uniformly
applied, destroy personal freedom over
broad areas of life.” Striking at the
very heart of civil rights legislation,
Bork contended that “[t]he accommo-
dations and employment provisions of
the civil rights bill cannot be viewed in
isolation but must be assessed as only
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& modest first step in a broad program
of coerced social change.” +9

On school desegregation, Judge Bork
was one of only two law professors to
testify in 1972 in support of the consti-
tutionality of legislation that would
have drastically curtailed remedies
which the Supreme Court had held
constitutionally necessary to cure vio-
lations of the 14th amendment.*? In
1978 he attacked the Supreme Court’s
declsion in University of California
Regents versus Bakke, upholding the
constitutionality of affirmative action
programs. He described that decision
as *resting upon no constitutional
footing.” ¢

For more than 25 years Judge Bork
has appeared unable to recognize the
magnitude of the problem of racial
discrimination. He seems to have nei-
ther the Insight nor the compassion to
view discrimination from the perspec-
tive of its victims.

OTHER VULNERABLE GROUPS

Mr, President, Judge Bork’s views on
racial issues, the rights of women, sep-
aration of church and State, and free-
dom of speech are inimical to basic
principles of equality and justice. His
constricted view of the equal protec-
tion clause of the 14th amendment
would render many other groups in
our society vuinerable.

Because he does not believe that the
14th amendment provides any special
restriction against the Government
engaging In arbitrary and invidious
discrimination except In a very narrow
area involving race, he would effective-
ly withdraw 14th amendment protec-
tions not only from women, but also
from disabled individuals, aliens, ille-
gitimate children, and any other class
of vulnerable people upon whom the
State chooses to impose its will. Since
he finds no barrier in the 14th amend-
ment to compulsory sterilization of
thieves, Skinner versus Oklahoma, it is
difficult to postulate where he would
draw the line limiting the power of the
State to affect the lives of individuals.
Ironically, under Bork's warped line of
judicial reasoning, a State law making
abortion compulsory would not he un-
constitutional—an outlandish result.

Bork’s assault upon many of the Su-
preme Court precedents protecting in-
dividual rights is also based on his
view that Congress lacks the power to
enact laws protecting those rights In
many of these areas. For example, in
his eriticisms of the Supreme Court’s
decisions in Katzenbach versus
Morgan, and Oregon versus Mitchell,
he expressed the view that Congress
lacks the power under the 1l4th
amendment to enact laws establishing
what he called “substantive” constitu-
tional law.

Similarly, he has challenged the con-
stitutional authority of Congress to
adopt the Public Accommodations Act
under the commerce clause, contend-
ing such power over the States should
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be “beyond the reach of the National
QGovernment.” +° ‘“If Congress can dic-
tate the selection of customers in a
remote Georgia diner,” Bork wrote,
“because the canned soup once crossed
g State line, federalism—so far as it
limits national power to control behav-
ior through purported economic regu-
lation—Is dead.” I might point out
that the Importance of the commerce
clause to congressional authority is
evidenced by the legislation we recent-
ly ensacted prohibiting discrimination
against disabled citizens In alr travel,s®
Although Judge Bork has said he
would not overturn existing commerce
clause case law, it is unclear how he
would handle future cases relating to
this provision.

Mr. President, it 1s not possible to
provide a definitive list of the rights
established by Congress or recognized
under the Constitution by Supreme
Court decisions that Judge Bork would
invalidate nor would it be appropriate
during his confirmation process to pro-
pound questions as to how he might
rule in prospective cases. A review of
his prior statements and philosophy
regarding fundamental rights and the
authority of Congress to protect those
rights suggests, however, that many of
the rights and protections Americans
routinely assume are secure would
become vulnerable under Judge Bork’s
philosophy and approach to constitu-
tional and statutory interpretation.

DIFFERENT PHILOSOPHY IN THE AREA OF
BUSINESS INTERESTS

Mr. President, Judge Bork’s philoso-
phy on general principles of law dra-
matically changes in the area of law
affecting business—hig business pri-
marily.

As I will discuss in a few moments, a
review by the Public Citlzens Litiga-
tion Group of Judge Bork’'s decisions
reveals a consistent patterm of his
siding with the Government against
the interests of individuals, consumers,
environmentalists, and workers. But a
different picture emerges when busi-
ness interests are at stake.

This different standard for business
appears repeatedly throughout his
wr\it'mgs and speeches, as well as his
opinions on the bench.

It is particularly apparent in Judge
Bork’s field of expertise: antitrust law,
Numerous articles and papers criticize
Judge Bork’s approach to antitrust
law as “virtually eliminatling] en-
forcement of the antitrust laws,” s
constituting a “sustained attack on
modern Federal antitrust legislation,”
and evincing “rigid ideological identifi-
cation with corporate interests.” s2
What is remarkable about Judge
Bork’s views in this area, however, is
the manner in which he disregards vir-
tually every principle of judicial re-
straint that he demands Iin the area of
individual rights.
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For example, despite repeated decla-
rations that judges should defer to the
specific Intent of legislative bodies
since legislatures represent the “will
of the majority,” Bork’s deference
fades when the legislative body does
not share his views. Disagreeing with
virtually all antitrust legislation en-
acted In thils century, Bork complains
that “Congress as a8 whole is institu-
tionally incapable of the sustained rig-
orous and consistent thought that the
fashioning of a rational antitrust
poliey requires.” 58 Beyond his rhetori-
cal assaults upon the competency of
elected officials to develop coherent
policy in this area, Judge Bork has
argued that courts should not enforce
antitrust provisions ‘“unrelated to re-
ality and which, therefore, (the court]
knows to be utterly arbitrary.” He has
written:

Even In statutory fields of law, courts
have obligations other than the mechanical
translation of leglslative will, and these obli-
gations are particularly important with stat-
utes as open-textured as the antitrust laws.

This 1s a rather astonishing position
in light of Judge Bork’s Insistence on
judicial restraint and deference to leg-
islative authority in the area of indi-
vidual rights.

The AFL-CIO Executive Council in
its August 17, 1987, statement on
Bork’s nomination, noted that:

Bork’s writings In anti-trust law thus
present the irony of a man who purports to
abhor a judge's reliance on his own values
arguing that judges should refuse to enforce
statutes that Congress has passed, because
Congress did not—and still does not—suffi-
clently understand economie truth.

John Donohue of Northwestern Uni-
versity School of Law made another
important point about Judge Bork’s
antitrust philosophy: 54

Bork has argued that the anti-trust laws
should be used to further economic efficien-
cy, not soclal or political goals [i.e. protect-
Ing small businesses],

Donchue wrote:

Bork . .. makes the further claim [that
his view] expresses the “true” legislative
intent of Congress in passing the Sherman
Anti-trust Act In 1880. ... [However,)
anyone who has read the entire legislative
debate over the Sherman Act will see Imme-
diately that its congressional supporters
spoke with many, and at times contradicto-
ry, voices about thls legislation, ... For
Bork to “find” the unequivocal, “unmistak-
able” original Intent amidst thls cacophony
suggests a remarkable abllity to ignore the
overwhelming inconvenience of contradicto-
ry facts. ... It does show ., . that when
Bork wants to reach an outcome, he Is quite
facile in dressing hls own subjective prefer-
ences In the garb of “originel Intent.”

SWEEPING EXECUTIVE BRANCH PRIVILEGES

Another theme dominates both
Bork's writings and actions: support
for sweeping executive authority.
Except where the executive branch
has interfered with some business in-
terest, Judge Bork has consistently ad-
vocated judicial and legislative subor-
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idina.t;ion to executive branch author-
ty.

This philosophy is demonstrated not
only in his rigid application of the
policy of deference to agency rulemak-
Ing decisions, but in his substantive
policy statements in numerous areas,

One of the most striking examples
of this extreme bias in favor of the ex-
ecutive branch is set forth in his dis-
senting opinion in Bartlett versus
Bowen.%® The Bartlett case involved a
challenge to the constitutionality of
provisions of the Social Security Act
which limited payment of Medicare
benefits for beneficiaries utilizing both
skilled nursing facilities affiliated with
the Christian Science Church and sec-
ular facilities for the same illness. The
case was brought on the grounds that
the statute penalized the beneficiary
on the basls of her religion.

Generally, the Medicare Act pre-
ciudes judicial review of claims below
$1,000—an amount in excess of the
clalm made In the Bartlett case. The
majority of the court of appeals panel
held, however, that Congress in enact-
ing the $1,000 threshold for claims
had not intended to preclude judicial
review of constitutional challenges to
the law itself. The majority noted that
the Supreme Court had previously
held that a challenge to the constitu-
tionallty of the GI bill legislation was
reviewable despite statutory language
barring judicial review of benefit deci-
sions of the head of the Veterans’ Ad-
ministration.®®* Any other conclusion,
the Supreme Court ruled, would “raise
serious constitutional questions,”

Judge Bork would have denied judi-
cial review to the claimant. He based
his position on what the majority in
Bartlett described as “an extraordi-
nary and wholly unprecedented appli-
cation of the notion of sovereign im-
munity.” 57

In another case, Wolfe versus U.S.
Department of Health and Human
Services,’®* Bork proposed another
novei way to insulate the executive
branch from scrutiny. The Wolfe case
involved a Freedom of Information
Act [FFOIA] request for records disclos-
Ing when proposed and final regula-
tions were transmitted between the
Food and Drug Administration, the
Department of Health and Human
Services, and the Office of Budget and
Management. The district court had
rejected the Government's efforts to
withhold these documents, and the
court of appeals affirmed with Bork
dissenting. Although his dissent was
based upon his construction of the
statute in favor of the Government’s
position, he offered his support for
the Government’s claim, made for the
first time on appeal, that a constitu-
tional executive privilege justified
withholding all communications to or
from OMB. The majority protested
that this would create “an unneces-
sary sequestrating of massive quanti-
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ties of information from the public
eye,” a result totally contrary to the
purposes of the FOIA.*® In both the
Bartlett and Wolfe cases Judge Bork
engaged in judicial activism by dredg-
ing up theories to insulate the execu-
tive branch from outside review.

Judge Bork also adheres to the su-
premacy of the executive branch in
matters of foreign policy. In Abourezk
versus Reagan.®® for example, he fa-
vored essentially nullifying the
McGovern amendment to the Imml-
gration and Nationality Act which re-
quires the Secretary of State to follow
specified procedures In denying admis-
sion to certain aliens because of their
political affiliations. The appeals court
reversed a summary judgment entered
for the Government by the district
court and ordered the case remanded
for a full trial of the issues. The court
observed that though the executive
branch had broad discretion over the
admission and exclusion of aliens, that
discretion was not boundless and the
State Department was obligated to re-
spect restraints imposed by Congress.
Judge Bork dissented, argulng that
the “principle of deference applies
with special force where the subject of
that analysis is a delegation to the ex-
ecutive of authority to make and im-
plement decisions relating to the con-
duct of foreign affairs.“¢! He asserted
that “such authority is fundamentally
executive In nature” and argued that
it does not require as a basis for its ex-
ercise an act of Congress.

In another case with foreign policy
implications, Barnes versus Kline,s?
Judge Bork sought to deny judiclal
review of executive branch action.
Bammes involved President Reagan’s
attempted pocket veto of legislation
requiring human rights certification
as a condition of continued military
assistance to the Government of El
Salvador, The majority held that the
pocket veto had heen improperly exer-
cised and ordered the case remanded
for a summary judgment in favor of
the congressional plaintiffs. Judge
Bork dissented, claiming that neither
Congress nor Individual members
could litigate the validity of the pur-
ported veto notwithstanding the fact
the executive branch had conceded
that the Senate did have standing to
sue, Judge Bork charged that the ma-
jority decision expanded the power of
the judicial branch. The fact 1s that
his dissent, had it prevailed, would
have expanded the power of the exec-
utive,

Judge Bork’s opinions on the court
of appeals regarding the power of the
executive branch are consistent with
views he expressed as a private citizen.
In various articles and statements he
has challenged the war powers resolu-
tion as an infringement upon the exec-
utive branch’s inherent authority, and
he has argued that Congress lacked
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authority to limit President Nixon’'s
conduct of the Vietnam war.8s He also
has argued that requiring the execu-
tive branch to obtain a warrant before
conducting espionage-related surveil-
lance of persons within the United
States was an unconstitutional inter-
ference with the President’s powers as
commander in chief.¢

Finally, Judge Bork's excessive view
of the powers of the executive branch
was reflected in his role in President
Nizon’s iInfamous “Saturday Night
Massacre,” A Federal district court
subsequently determined that Bork
had acted illegally In firing Special
Prosecutor Archibald Cox.%®

LACK OF IMPARTIALITY

Mr. President, as I said earlier, most
fundamental to judicial temperament
{s the ability to be falr and open-
minded. Judge Learned Hand put it
well:

... [8 judgel must approach his prob-
lems with as little preconception of what
should be the outcome as it is given to men
to have; In short, the prime condition of his
success will be his capacity for detachment.

Judge Bork’s record over the past 5
fea.rs illustrates his lack of impartial-
ty.

Evidence of Bork’s “result-oriented”
brand of judicial philosophy is set
forth In the exhaustive analysis of
Judge Bork’s record as a member of
the U.S. Court of Appeals for the Dis-
trict of Columbia Circuit conducted by
the Public Citizen Litigation Group, a
nonprofit public interest group which
has never before taken g position on a
Judicial nomination,¢

Mr. President, as a member of the
court of appeals, Judge Bork partici-
pated In approximately 400 cases in
which oplnions were published. Judge
Bork wrote 144 majority, concurring,
and dissenting opinions. Fifty-six of
the four hundred cases Involved “split
decisions.” The Public Citizen analysis
focused extensively on the split deci-
sions. The split decisions Involve those
cases In which one or more of the
judges on the panel disagreed with the
majority on how the case should be re-
solved and filed a dissent. Most of the
cases decided by the court of appeals
are decided by unanimous three-judge
panels. Many of these cases involved
relatively simple or noncortroversial
issues, and the court is simply affirm-
ing the decision of an administrative
agency or a district court.

The split decision cases tend to be
the more controversial, “tough” cases
where the position of each of the
Judges can determine the cutcome.

The results of this analysis are star-
tling. Judege Bork’s record shows no
consistent application of judicial re-
gtraint, or any judicial philosophy for
that matter, One can predict with
almost complete accuracy how Judge
Bork would rule simply by identifylng
the parties In the case. His concept of
judicial restraint varied according to
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who appeared at the courthouse door.
When individuals such as consumers,
workers, or environmentalists brought
suit agalnst a government agency,
Judge Berk almost invariably support-
ed the agency. Not so, however, when
the litigant was a business. Then his
doctrine of judicial restraint changed
radically.

Judge Bork voted in favor of the
Government in all seven split decisions
in which public interest organizations
had challenged Federal regulations.
He voted for the Government in all
seven split decision freedom of infor-
mation cases. And he voted for the
Government In four of the five split
cases involving workers’ rights., By
confrast, there were eight split deci-
sions involving business challenges of
the Government; Judge Bork voted
against the Government and for busi-
ness every time.

Perhaps the most dramatic illustra-
tion of this Inconsistency is found In
Judge Bork’s separate opinion, concur-
ring in part and dissenting In part, in
the case of Planned Parenthood Fed-
eration of America versus Heckler.®”

The case Involved a challenge to reg-
ulations promulagted by the Depart-
ment of Health and Human Services
requiring family planning programs
funded under title X of the Public
Health Service Act to notify a parent
or guardian when prescription contra-
ceptives are provided to a minor.

A majority on the court found that
it was clear from the legislative histo-
ry that the regulations were inconsist-
ent with the 1981 amendments to the
act and the Intent of Congress in pass-
ing them. The court held that the reg-
ulations violated both the express
terms of the 1981 statute and “the
crystal clear and unequivocal expres-
sion of congressional Intent” in the
1981 conference report.

Judge Bork did not disagree. In a
separate oplnion concurring in part
and dissenting In part, he acknowl-
edged that the 1981 amendments did
not provide authority for the contest-
ed regulations and he conceded that
the “evidence cited by majority amply
demonstrates the error in HHS' posi-
tion.” But he aruged that the amend-
ments did not expressly forbid the
promulgation of such regulations and
urged that because we “are dealing in
a vexed and hotly coniroverted area of
morality” the case should be remand-
ed 80 that HHS might have an opbor-
tunity to reissue the regulations under
some other authority.

In essence, Judge Bork encouraged
HHS to devise a new strategy to evade
what he himself conceded to be the
Intent of Congress. In pursuit of ends
sought by the right wing, Judge Bork
did not hesitate to encourage the cir-
cumvention of congressional Intent. In
other cases, however, Judge Bork has
rigidly applled hls concept of congres-
sional intent.
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Oifl, Chemical and Atomic Workers
versus American Cyanamid Co., %8 dra-
matically fllustrates Judge Bork’s in-
consistent approach,

This c¢ase involved a chemical com-
pany’s policy of discharing female em-
ployees of childbearing years unless
they agreed to he sterilized. The Fed-
eral Occupational Safety and Health
Act [OSHA] requires employers to
provide safe and healthful working
conditions. The lead level In certain
departments of the plant in question
registered at a level too high for the
safety of an unborn fetus. The em-
ployer contended that it was economi-
cally infeasible to reduce the level of
lead and instead adopted the policy
that women of childbearing age work-
ing in that department would be fired
unless they were sterilized. A company
doctor and nurse gave the female em-
ployees a briefing on the surgery that
was involved, and they were informed
that the company health plan would
cover the expenses. They were also In-
formed that there would be only seven
jobs for fertile women in the entire
plant after the new policy was imple-
mented.

The Secretary of Labor determined
that this policy was improper and
issued a citation to the employer for
violation of OSHA. Following an ad-
ministrative hearing, the OSHA Com-
mission rule against the Secretary of
Labor on the grounds that the sterili-
zatlon policy was not a workplace
hazard of the nature Congress intend-
ed to cover In OSHA.

Judge Bork’s opinion in this case af-
firmed the Commission’s decision,
noting that—

There 18 no doubt that the words of the
general duty clause [in OSHA] can be read,
albeit with some sematic distortion, to cover
[the sterilization] policy,

He then went on, however, to decline
to apply the OSHA statute to this
policy since he found no discussion of
such a hazard In the legislative history
of the act and concluded that to
extend the scope of the act to this
type of policy would establish a broad
principle of unioreseen scope.

It Is interesting to note that an
amicus brief was filed in this case on
the side of the employer by the Wash-
Ington Legal Foundation, a conserva-
tive legal advocacy group.

Judge Bork’s handling of the Ameri-
can Cyanamid case might not be re-
markable if he consistently deferred to
administrative agencies or congres-
sional Intent. Yet, as I Indicated, the
Planned Parenthood case demon-
strates he does not consistently defer
to congressional intent.

In numerous other instances, Judge
Bork's deference to an administrative
agency was Inconsistent, depending on
whether a business entity, an Individ-
ual, a worker, or a consumer was in-
volved. For example, In Vinson versus
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Taylor,*® he refused to give any defer-
ence to the “Equal Employment Op-
portunity Commission Guidelines on
Discrimination Because of Sex” In a
case where those guidelines were fa-
vorable to a claim that sexual harass-
ment constituted illegal sex discrimi-
nation—a clalm Judge Bork strongly
opposed.

In a series of utility ratesetting
cases, Bork refused to uphold an
agency decision favoring consumers.
In one case, Judge Mikva described
Bork’s opinion as a “blatant interfer-
ence with the ratemaking procedures
adopted by the [agencyl.” 7° Similarly,
in Middie South Energy, Inc. versus
Federal Energy Regulatory Commis-
sion, Judge Bork sided against con-
sumers and substituted his personal
Interpretation of the statute for that
of the regulatory agency. His position
prompted a dissent from Judge Qins-
berg who observed that, absent clear
evidence that an agency’s construction
of its statute is Incorrect, the agency’s
interpretation merits considerable def-
erence,’!

The pattern that emerges Is that of
a Jurist who Is fully prepared to
modify his jJudicial principles to
achieve a predetermined result.

Mr, President, a final striking exam-
ple of Judge Bork's willingness to
tailor his judicial philosophy to justify
support of a right-wing agenda is dis-
plaved in his writings about the right
of the majority of a community to cur-
tail the liberties of individuals, His
views on this subject have varied
sharply, depending upon whether the
majority Is expressing a liberal or a
conservative value.

In his 1963 article opposing civil
rights legislation, Judge Bork argued
in favor of an Individual’s right to
engage In racially discriminatory acts
because, he said, the majority was at-
tempting to impose a moral judgment
by enacting civil rights legislation.
Then he argued against “the morality
of enforcing morals through law.”

In language diametrically opposite
this rationale, however, Judge Bork
has since repeatedly claimed that the
majority does have the right to legis-
late its moral beliefs and to forbid be-
havior which it regards as morally
wrong despite the impact on others
civil liberties. In his 1984 American en-
terprise speech he argued that the ma-
jority should have the right “to ex-
press [its] moral bellefs in law.”

Thus, In the sixties, Judge Bork

argued against civil rights legislation’

on the grounds that it represented an
unjustifiable effort to impose moral
values by law, but subsequently he has
used precisely the opposite argument
to advocate enactment of laws that
would impose moral values of a differ-
ent kind. Specifically, he has argued
that if a majority believes the use of
contraceptives is morally abhorrent, a
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court should not override that deci-
sion.”s

As Ronald Dworkln, professor of law
al Hew York University wrote in the
New York Review of Books, Judge
Bork's “principles adjust themselves
to the prejudices of the right however
inconsistent these might he.” 73
IMPACT OF JUDGE BORK ON THE SUPREME COURT

Mr. President, when President
Reagan first nominated Judge Bork to
the Supreme Court, his supporters
hailed the nomination as a great victo-
ry for advancing the agenda of the far
right well beyond the Reagan Presi-
dency. Of late, however, the adminis-
tration has launched a disinformation
campaign seeking to characterize Bork
as & moderate mainstream jurist, akin
to Justice Powell, who would ohey the
rule of law and not upset the existing
balance of the Court,

Responding to this campaign, Owen
Fiss, a professor of law at Judge
Bork’s former Institution, Yale Law
School, wrote recently in the New
York Tlines:

[Judge Bork] owes his pre-eminence as a
conservative spokesman—and perhaps his
nomination—in no small measure to his re-
jection of the constitutional doctrine associ-
ated with [cases Justice Powell supported].
.+ . [Wlhat Judge Bork's writings—spanning
almost 20 years as a professor—reflect Is not
a concern for precedent but a dogmatic com-
mitment to & comprehensive or geheral
theory and a willingness to denounce, repu-
diate, even deride decisions that do not
agree with his theory. Judge Bork’s per-
formance on the Court of Appeals has not
revealed a change of outlook.?*

Prof. Philip Kurland of the Universi-
ty of Chicago put it even more force-
fully:

The concerted efforts in the press to re-
paint Robert Bork as a closet liberal In
order to make him acceptable to centrists in
the Senate has a'l the cogency of Admiral
Poindexter's testimony before the House
and Senate Select Committees. To make
Bork over in the image of a Lewis Powell, a
Robert Jackson, or a Felix Frankfurter, as
they would seek to do, rather than seeing
him as in the tradition of a Sutherland,
McReynolds, or Rehnquist, is to give the lie
to Bork’s public extra-judicial professions of
his beliefs . . . The Department of Justice
and the White House Staff . . . are not enti-
tled to tell contiadictory tales to different
Senators to entice their votes for Inconsist-
ent reasons, Bork Is either the moderate, re-
strained New Deal-type furist that he Ls de-
picted to be by some of his recent advocates
In the press. Or he is the Meeseian, “origl-
nal intent”, constitutional revisionist, as he
hes depicted himself to be in his talks to the
“Federalist Soclety” and In other forums
throughout the country.™

A recent study by the Columbia Law
Review confirms that Judge Bork is
decidedly more conservative in his ju-
dicial opinions than other Reagan ap-
pointees to the Federal bench,

This study covering 1,200 nonunani-
mous declsions of all of the U.S. courts
of appeal during 1985 and 1986 found
Bork voted on the ‘“conservative” side
90 percent of the time compared to 69
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percent for other Reagan appointed
judges. Like the Public Citizen Group,
the Columbia Law Review study found
that Bork voted consistently In favor
of business groups against Federal
agencies while opposing the clalms of
individuals and public interest
g-roups"l’ﬂ

Mr. President, Judge Bork’s propo-
nents have also argued that the fact
that he has never been reversed by the
Supreme Court demonstrates that he
1s not a judicial radical, but a moder-
ate.

It should be pointed out, however,
that the Supreme Court has never
even reviewed a case In which Judge
Bork wrote the majority opinion. In
1986-87, it granted review in only five
cases from the District of Columbia
circuit. Moreover, the argument also
conveniently ignores the fact that in
at least one case, Vinson versus
Taylor, supra, the Supreme Court
unanimously rejected twisted positions
Judge Bork had asserted in his dis-
senting opinion.

Finally, Judge Bork’s supporters
point to a handful of cases in which he
did not take a “radical-right’” position.
Most often, his opinhion in QOllman
versus Evans?? is cited as evidence of
his support for freedom of expression
under the first amendment. It should
not be overlooked that the parties In
this case were two conservative jour-
nalists and an alleged Marxist profes-
sor. Judge Bork sided with the con-
servative jJournalists and noted that
the case fell within the scope of
speech—political speech—which he
has consistently recognized, sometimes
exclusively, as protected by the first
amendment. He reached a simllar con-
clusion—that politicai speech was at
issue—in Lebron versus Washington
Metropolltan Area Transit Author-
ity.”® On the other hand, he has been
on the other side of the first amend-
ment in a number of cases, for exam-
ple, Finzer versus Barry,’® upholding a
statute forbidding the display of signs
opposing the policies of a foreign gov-
ernment within 500 feet of its embas-
sy, but permitting the display of signs
supporting that government’s policy,
and Abourezk versus Reagan,®® relat-
ing to policies excluding certain aliens
Invited to speak In the United States.
Similarly, as to women’s rights, Judge
Bork joined the majority in three
cases decided favorably to women as-
serting rights against employment dis-
crimination under title VII of the Civil
Rights Act8! As the National
Women's Law Center noted, each of
these cases Involved settled principles
of law In which the court of appeals
reached unanimous decision.22

Finally, Mr. President, some com-
mentators have suggested Judge
Bork’s elevation to the Supreme Court
would not threaten Individual free-
doms since few legislatures today
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would seriously consider the laws
struck down in cases Judge Bork has
attacked; that is, a ban on contracep-
tives In Griswold or Involuntary sterili-
zation in Skinner. The short answer to
that assertion is that only a few years
ago, legislation, S. 158, the proposed
human life statute, was considered in
the Senate. That legislation would
have prohibited the use of some com-
monly accepted forms of coniracep-
tion, such as the IUD and certain
types of birth conirol pilis, When S.
158 was oifered as a floor amendment
in 1682 to a debt ceiling bill, it was
tabled by a 1l-vote margin of 47 to 46.
Similarly, the recent school textbook
censorship cases and legislation man-
dating instruction in the theory of cre-
ationism show that erosion of the wall
between church and state, particularly
in the classroom, is an ever present
danger.

Individual rights cannot rest upon
the mere hope or speculation that leg-
Islatures will not propose measures
that trample freedom.

OVERTURNING PRECEDENTS

Of perhaps most critical importance
in trying to assess the impact of ele-
vating Judge Bork to the Supreme
Court is his view of precedents.

At his confirmation hearing, he ex-
pressed a very different view about the
obligation of a Supreme Court Justice
to adhere to prior constitutional deci-
sions from the view he had frequently
stated before. In his testimony, he em-
phasized that he belleved that certain
decisions, although wrong, were 50
firmly established that they should
not he reversed.

In the past, however, Judge Bork
has not hesitated to express his view
that a Supreme Court Justice Is free
to seek to reopen setiled Issues of law,
particularly constitutional law, which
he believes were wrongly decided. In a
1985 Interview he said:

A Supreme Court Justice always can say,
and many times the Supreme Court has
sald, that their flrst obligation i1s to the
Constitution, not to what thelr colleagues
said 10 years before,5®

More recently, in a 1987 speech
before the Federalist Society, Judge
Bork expanded on that view:

Most constitutional doctrine 18 merely the
Jjudge-made superstructure that implements
the framers’ basic values,

This means, 1 think, that the role of
precedent in constitutional law is less impor-
tant than it {8 In a proper common law or
statutory model. . . . So if a constitutional
judge comes to a firm conviction that the
courts have misunderstood the intentions of
the founders, the basic principle they en-
acted, he Is freer than when acting in his ca-
pacity as an Interpreter of the common law
or of statute to overturn precedent.®4

In this speech, Judge Bork also reit-
erated his longstanding opposition to
decisions that do not comport with his
“originalist” theory of constitutional
requirements and declared that—
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An originalist judge would have no prob-
lem whatever in oven'ulmg a hon-originalist
precedent, because that precedent by the
very basis of his judicial philosophy, has no
legitimacy.

Any lingering doubts regarding
Bork’s respect for precedents with
which he disagrees should be resolved
by a look at his record on the interme-
diate court of appeals. It belies the lip-
service he pays now to honoring Su-
preme Court precedents. For example,
in his 1085 dissenting opinion In
Barnes versus Kline, Judge Bork
wrote:

Though we are obligated to comply with
Supreme Court precedent, the ultimate
source of constitutional legitimacy I8 com-
pliance with the Intentions of those who
framed and ratified our constitution.

He further observed that—

Constitutional doctrine should continually
be checked not just agalnst words In prior
opinions but against hasic constitutional
philosophy,®s

The maljority in the Barnes case at-
tacked Judge Bork’s refusal to adhere
to the established precedents: “The
dissent contends that previous deci-
sions of this court permitting congres-
sional standing do not bind this panel
because they are the result of the
court’s fallure to give proper regard to
the underpinnings of article III's
standing requirement, namely, the
separation of powers,” and observed
that “Supreme Court precedent con-
tradicts the dizsent’s sweeping views”
on the issue of congressional litigation.

Similarly, in Dronenburg versus
Zech, Judge Bork wrote a blistering
attack upon Supreme Court prece-
dents establishing a right of privacy.
This prompted other members of the
Court to criticize Judge Bork for
trying to use “the panel’s decision to
air a revisionist view of constitutional
Jurisprudence” and for attempting “to
wipe away selected Supreme Court de-
clsions,” 8¢

Proiessor Dworkin of the New York
University Law School aptly describes
Bork as a “constitutional radical” who
rejects the view that the Supreme
Court must test its interpretations of
the Constitution against the principles
Inherent in its past decisions, as well
as other aspects of constitutional
theory, As Dworkin notes, Judge Bork
repeatedly has made clear his belief
that “central parts of settled constitu-
tional doctrine [arel mistakes now
open to repeal by a right-wing
court.” 97

Mr, President, nothing he said In his
testimony before the Senate Judiciary
Committee convinces me he has aban-
doned these views.

Once on the Supreme Court, Judge
Bork is unlikely to be deterred by the
legitimacy of precedents or the doc-
trine of stare declsis from reopening
settled lssues of constitutional law. He
has made it clear that he regards a
long line of decisions of the Supreme
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Court, stretching back to the 1820’s,
recognizing constitutionally protected
freedoms to be without legitimacy. He
pointedly refused to include these
cases among those he considered to be
settled questions of law. He has re-
peatedly made clear that he would, as
a member of the Supreme Court, be
an activist judge In seeking to over-
turn and reverse longstanding deci-
sions which he regards as incorrect. I
belleve the Reagan administration
fully undcrstands Judge Bork’s mind
and intentions in this regard. It is
surely a key reason for Lis nomina-
tion.

TESTIMONY BEFORE THE SENATE JUDICIARY

COMMITIEE

Mr. President, I withheld making a
final decision on the Bork nomination
until Judge Bork had an opportunity
to testify before the Senate Judiciary
Commlitee and respond to the many
concerns which have been raised re-
garding his record and fitness to serve
on the Supreme Court.

He has now had that opportunity.

I found his testimony, taken as a
whole, to be both disingenuous and
unpersuasive,

I have commented earller on several
aspects of his testimony including his
new positions on the first amendment,
on sex discrimination under the equal
protection clause of the 14th amend-
ment, and on reversing Roe versus
Wade, and his explanation of his posi-
tion with regard to Skinner versus
Oklahoma dealing with Involuntary
sterllization.

In numerous other instances he
stated positions starkly different from
those he has taken in the past,

For example, in discussing the issue
of a Supreme Court Justice adhering
to the doctrine of stare decisis and
precedents established by earlier
Courts, he several times suggested
that the law should not be seen as
changing each time the personnel on
the Court changed. Yet, he has in the
past specifically pointed to the change
in the personnel of the Court as the
means for reversing decisions with
which he disagrees. In 1982, he stated:

The only cure for a Court which oversteps
its bounds that I know of is the appoint-
ment power, * * 8

In 1886 he wrote:

Democratic responses to judicial excesses
probably must come through the replace-
ment of judges who dle or retire with new
Judges of different views,*?

When pressed to explain his extraor-
dinary prior positions that the 14th
amendment should not apply to
women and that the 1st amendment’s
protection of free speech should be re-
stricted to political expression, he pre-
sented the committee with new posi-
tions I described earlier which were in-
consistent with his prior public state-
ments. As a result, it is almost impossi-
ble to state accurately what Judge
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Bork's current legal position is with
respect to sex discrimination or free-
dom of speech or how he might apply
these new policies in the future. It is
also virtually impossible to understand
how the doctrine of “original intent”—
to which he still pledges allegiance—
has led him to his new positions on
these matters.

Judge Bork repeatedly characterized
his opposition to specific, pivotal Su-
preme Court declsions upholding indi-
vidual liberties as mere criticisms of
the Court’s reasoning, not necessarily
the result. What he refers to as “rea-
soning” Is recognizing and protecting
fundamental constitutional rights. Be-
cause Judge Bork does not find these
fundamental rights explicitly men-
tioned in the Constitution, he dis-
agrees with the ‘“reasoning” of the
cases,

He frequently stated that he did not
personally support the statutes which
the Court had struck down, but, as a
legal matter, did not believe that the
Court had the authority to overturn
the law. Judge Bork's personal view,
for example, that the Connecticut law
making it a crime for a married couple
to use contraceptives was “nutty,” Is
totally lIrrelevant. The fact remains
that, as & judge, he would have al-
lowed the law to stand. When pressed
In questioning about that unaccept-
able result, he could only respond that
the law had not been enforced and
would be impossible, as a practical
matter, to enforce.

Finally, he defended some of his
most outrageous statements on the
grounds that his job, as a professor,
was to be provocative. It should be
stressed that the record which gives
rise to 80 much concern about the
prospect of Judge Bork being placed
on the Supreme Court does not iIn-
volve statements as a professor alone.
It also Involves articles in publications
such as the Chicago Tribune, the Wall
Street Journal, Fortune, New Repub-
lic, and National Review as well as nu-
merous speeches delivered while on
the Federal bench. These were clearly
efforts to engage In and influence
public debate and legal philosophy re-
garding controversial issues, And the
criticism of Judge Bork’s record rests
upon his record as a judge, not merely
his years as a professor.

In short, his characterization of his
positions during his testimony before
the Judiciary Commlittee did little to
resolve my deep concerns arising from
his record and statements for the past
25 years.

CONCLUSION

Mr. President, I urge that the nomi-
nation of Judge Bork be rejected.

The struggle over this nomination is
as much about the future and where
this Nation is going In the next centu-
ry as it is about what Judge Bork has
sald and done over the past 25 years.
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Judge Bork looks into the Constitu-
tion and finds it an empty vessel, a
mere [nsirument for government to
impose its will on individuals. I look at
the same document and see a charter
for restraining the power of govern-
ment from Interfering with individual
freedom. Judge Bork looks at the
intent of the framers and sees a
narrow vision of democracy. I see In
the words and struggles of our Found-
Ing Fathers a deep and abiding desire
to establish a rule of law which pro-
tects Individuals from the tyranny of
the majority.

Judge Bork is committed to a judi-
cial philosophy that rejects the princi-
ples of individual freedom which lie at
the very heart of our Constitution and
our national heritage. That philoso-
phy threatens the principles of law,
liberty, and privacy which Americans
deeply cherish. On the Supreme
Court, he could undermine the stabili-
ty of precedents and jeopardize the
hard-fought gains of women and mi-
norities. This is a time when we should
be moving forward in protecting indi-
vidual rights, His confirmation would
move the Nation backward, The nomi-
nation should be rejecteq.
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RECOGNITION OF SENATOR
LEAHY

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Vermont, Senator
Leamy, is recognized for not to exceed
30 minutes,

Mr. LEaRY. I thank the distinguished
Presiding Officer and the distin-
guished deputy majority leader, both
of whom were here at about a quarter
of 11 when we left last night and were
back here agaln at a quarter to 7 this
morning. I applaud you for that. I
thank the distinguished majority
leader for arranging for us to come in
early enough so that we could do this.

THE CONFIRMATION OF JUDGE
ROBERT BORK

Mr. LEAHY. Mr. President, the Ju-
diclary Committee is drawing toward
the conclusion of an extraordinary
serles of hearings on the nomination
of Robert Bork to be Associate Justice
of the Supreme Court. Never before in
our history have the qualifications
and judicial philosophy of a Supreme
Court nominee been publicly exam-
ined with such thoroughness, fairness,
and serlousness.

As a member of the Judiciary Com-
mittee, I prepared intensively for
these hearings by reading as much as I
could of Judge Bork’s voluminous arti-
cles, speeches, and judicial decisions. I
have participated actively in the hear-
ings. I have studied Judge Bork’s testi-
mony, his responses to the questions
posed by all 14 members of the com-
mittee, and the testimony and ques-
tioning of the other witnesses.

Based on this extensive record, I
have arrived at a difficult decision. I
will vote against the confirmation of
Judge Bork to the Supreme Court.

I am not opposed to Robert Bork,
the person. I have great admiration
for his Intellect, scholarship, and skill
in crafting judicial opinions. Nor do I
question his personal decency and in-
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tegrity. His forthrightness in respond-
ing to the most probing and far-rang-
ing questioning by committee mem-
bers is unparalleled, and sets a high
standard that future nominees will
have to work hard to match. In the
hearings, Judge Bork handled himself
in a way that commands not only our
respect, but also our admiration for
the support shown by his impressive
family.

Robert Bork the person, has my
pralse and respect. Robert Bork, the
nominee to the Supreme Court, does
not have my vote, and the President
does not have my consent to this nom-
ination.

Confirming this nominee could alter
the direction the Supreme Court takes
into the next century, My children
will live most of their lives in that cen-
tury, and my vote speaks to the legacy
I would leave them—and all other
Americans.

The central Issue in this nomination
is not Robert Bork, the person, but
Robert Bork’s approach to the Consti-
tution and to the role of the Supreme
Court in discerning and enforcing its
commands. The central Issue is his ju-
dicial philosophy. When the hearings
began, I said that Judge Bork’s judi-
cial phillosophy is comprehensive and
clearly stated. It is also a record of
consistent and forceful opposition to
the main currents the Supreme Court
has taken on & wide range of issues
that touch on the basic freedoms of
the American people. While in some
areas Judge Bork departed from this
long-standing record in his testimony
before the Judiciary Committee, I am
not convinced that his fundamental
approach to constitutional principles
has changed. This is & key factor in
my vote on this nomination. Let me
explain why,

With Judge Bork, as with any Su-
preme Court nominee, the record
before the Senate is a record of the
past: what the nominee has said and
done up to the moment the Senate
makes its declsion. But that declsion is
a referendum on the future.

Whoever succeeds Justice Powell on
the Supreme Court will probably serve
well into the 21st century. The Senate
should confirm Justice Powell’s succes-
sor only if we are persuaded that the
nominee has both the commitment
and the capacity to protect freedoms
the American people have fought hard
to win and to preserve over the last
200 years.

When the framers of the Constitu-
tion met in Philadelphia two centuries
ago, they decided that the appoint-
ment of the leaders of the judicial
branch of Government was too impor-
tant to leave to the unchecked discre-
tion of either of the other two
branches. They decided that the Presi-
dent and the Senate must be equal
partners In this decision, playing roles
of equal importance. The 100 Mem-

25765

bers of the U.S, Senate, like the Chief
Executive, are elected by all the
people. And all the people have the
right to expect that we will approach
our task with care and concern for the
importance of this decision for the
future of our Republic.

I cannot vote for Judge Bork unless
I can tell the people of Vermont that I
am confident that if he were to
become Justice Bork, he would be an
effective guardian of their fundamen-
tal rights.

The people of Vermont have a right
to know that as a Supreme Court Jus-
tice, Robert Bork would aggressively
defend their freedom to think, speak,
and write as they please—without the
threat of censorship or reprisal from
any level or branch of government.
Based on the record before me, I
cannot tell the people of Vermeont that
Robert Bork would champion their
first amendment rights to free speech.

The people of Vermont have a right
to know that as a Supreme Court Jus-
tice, Robert Bork would prevent Gov-
ernment from intruding into the most
intimate and private decisions of
family life, as the Constitution pro-
vides. Based on the record before me, 1
cannot tell the people of Vermont that
Judge Bork recognizes their right to
privacy as one of their most funda-
mental liberties, and that he will act
forcefully on that recognition.

The people of Vermont have a right
to know that as a Supreme Court Jus-
tice, Robert Bork would comprehen-
sively uphold the constitutional right
to be free of unfair discrimination by
any branch or level of government.
Based on the record before me, I
cannot tell the people of Vermont that
Judge Bork will unstintingly employ
the equal protection clause of the 14th
amendment to block government ac-
tions based on sexual discrimination
and other forms of unfounded preju-
dice.

From my own studies and from the
hearings, I know much about Judge
Bork and his judicial philosophy, and
I am not convinced that the nominee
will protect those freedoms Into the
next century. Therefore, I must exer-
cise my constitutional duty to vote
against the nominee.

As Senators decide how to vote on
this nomination, much will be made of
the subject of “confirmation conver-
sion.” This phrase summarizes some of
the reasons why I have found this de-
cision so difficult, But like any catch
phrase, it may suggest different things
to different people. Some of these con-
notations may be misleading.

Two weeks ago, Judge Bork told the
Judiciary Cominittee many things he
has never told anyone else before—at
least not in public—about his ap-
proach to fundamental constitutional
issues. The Issue is not whether he was
candid in those aspects of his sworn
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testimony which seem to coniradict so
many basic thrusts of his prior writ-
ings and speeches. Judge Bork testi-
fied under oath, and I have no reason
to think that a man of such Integrity
would have testified with less than
complete truthfulness. The real issue
is what weight the Senate should give
to these newly expressed views,

There is a pattern to the new views
that Judge Bork disclosed for the first
time at the hearings. His evolving
thinking on free speech questions, for
example, has come to rest at a point
near the consensus that was reached
by the Supreme Court and by most
legal scholars some 20 years ago. On
constitutional gquestions that still
excite controversy within the legal
mainstream—for example, the right of
marital and family privacy-—Judge
Bork's vilews have scarcely changed at

all,

This pattern shows that Judge
Bork's views are now different from
some of the more isolated positions he
previously sought to defend. But it
also shows that, at this point In his
long career, he still does not demon-
strate a passion for vindicating the In-
dividual rights of Americans that
matches his passion for a rigorous and
c;)herent legal theory of the Constitu-
tion.

A key element of the issues the
Senate must confront on this nomina-
tion 1s whether Judge Bork's newly an-
nounced perspectives are likely to
overpower the deeply considered and
well documented intellectual habits of
a long career as a legal philosopher.
Our focus, once again, must not be
limited to what Judge Bork now says
about the established precedents he so
forcefully attacked In the past. Our
focus must be on the judicial philoso-
phy that Justice Bork would bring to
the constitutional controversies of the
21st century.

Many distinguished lawyers testified
before the Judiciary Committee on
this nomination. But a nonlawyer, the
novelist William Styron, went to the
heart of the matter when he sald that
the Senate must decide whether Judge
Bork’s newly expressed views reflect
“a matter not of passing opinion but
of conviction and faith.” Measured
against that standard, Judge Bork’s
testimony of earlier this month miti-
gates some of his previous statements,
but does not erase them from the
record which the Senate must consid-
er.

When a nominee for a Cabinet posi-
tion comes before a Senate commitiee
for confirmation hearings, it is not un-
usual for Senators to seek speclfic
commitments as to actions the nomi-
nee will or will not take if confirmed.
Senators may even condition their
vote on these commitments, But a life-
time appolntment to the Federal judi-
ciary Is entirely different from an ap-
pointment to an executive branch po-
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sition. In the case of a nominee to the
Supreme Court, it would be Improper
for members of the Judiciary Commit-
tee to seek such commitments, and it
would be unthinkable that any nomi-
nee would make them. The commit-
tee’s job is not to extract commit-
raents, but to exercise judgment about
the probable course of the nominee’s
long-term performance on the Su-
preme Court. Recent changes In the
nominee’s views, whether or not they
are considered “confirmation conver-
sions,” form an Important part of that
judgment.

Mr. President, as I stated here on
the Senate floor last month and again
today, the central Issue In this nomi-
nation Is the question of Judge Bork’s
judicial philosophy: his approach to
the Constitution and to the role of the
courts In discerning and enforcing its
commands, During the confirmation
hearings that are now winding up, we
heard a great deal of testimony, both
from the nominee himself and from
other witnesses, about many aspects of
Judge Bork's judicial philosophy.

But three issues stand out. Each s
drawn from a phrase from the Consti-
tution that evokes a core value of the
American system of self-government.:
“freedom of speech,” “liberty,” and
“equal protection of the laws.” I am
not persuaded that Judge Bork is
philosophically committed to the his-
torical role of the Supreme Court to
protect these core values against ac-
tions by one of the branches or levels
of government that would threaten
the rights of individual Americans.

The first issue Is one of freedom.
The constitutional provision that em-
bodies it is found In the first amend-
ment: “Congress shall make no
law * * * abridging the freedom of
speech.” The history of judicial inter-
pretations of this general prohibition
underscores how essential this free-
dom is to our constitutional system. It
is the freedom of every American to
think, speak, and write as we please,
on any subject and In any medium,
without the threat of censorship or re-
prisal by any branch of government at
any level.

This Is & freedom that every Ameri-
can holds dear. But it has a special
meaning for me. As the son of a Ver-
mont printer, I grew up in a family
which venerated this freedom above
almost any other. So when I began to
read Judge Bork’s Interpretation of
the first amendment, I was disturbed
and alarmed,

The question of free speech was the
centerpiece of the most significant and
most widely cited law review article
written by the nominee on the issue of
judiciai interpretation of the Constitu-
tion. Three strands of Judge Bork’s
view of the first amendment con-
cerned me. First, he emphatically as-
serted that “constitutional protection
should be accorded only to speech that
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Is explicitly political. There is no basis
for judicial intervention to protect any
other form of expression.” Second,
Judge Bork argued that “within that
category of speech we ordinarily call
political, there should be no constitu-
tional obstruction to laws making
criminal any speech that advocates
forcible overthrow of the Government
or the violation of any law,” The third
theme of Judge Bork’s views on free
speech that I found troubling was de-
veloped in greater detail in some of his
subsequent speeches and articles, In
which he argued that the first amend-
ment should not prevent State and
local governments from punishing
people who speak, even on “explicitly
poltical” topics, in a way that the ma-
jgrlt.y of the community finds “offen-
sive.”

To understand why I was so con-
cerned about these views, it is worth
reminding ourselves what freedom of
speech really means under the law
today. In case after case, the Supreme
Court has been called upon to apply
the general words of the first amend-
ment to a variety of concrete factual
situations. Those cases have estab-
lished the practical contours of free-
dom of speech In each of the areas
questioned by Judge Bork,

First, consistent with the first
amendment, these cases affirm that,
in America, all kinds of speech are pro-
tected: Speech that directly concerns
the process of self-government, and
also speech that has nothing to do
with politics. The candidate on the
stump and the orator on the soaphox
may speak without fear of government
censorship or reprisal. But so also may
the scientist in the laboratory and the
entertalner on the stage or screen,
large or small. The author of a hest-
selling novel is protected by the first
amendment; so is the poet publishing
in an obscure journal, The painter, the
sculptor, the composer may foliow
their muses wherever they may lead,
free of the fear that official disfavor
}nay squelch or constrain their creativ-
ty.

Second, a series of Supreme Court
cases affirms that government may
not arbitrarily suppress even speech
that confronts government with a
challenge to its legitimacy or with ad-
vocacy of disobedience of law. Only
when such speech presents the danger
of imminent lawless activity may it be
curbed.

Finally, it Is clear that the first
amendment forbids censorship not
only when the government dislikes
what we say, but also when it dislikes
how we say it. When speech is not le-
gally obscene, the majority of the
community may consider it offensive,
or even immoral, but the Constitution
will not allow the majority to gag the
minority—even a minority of one—on
that account.
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Taken together, these strands of the
first amendment’s free speech clause
form the backbone of a system of free-
dom of expression unparalleled in any
other nation. We sometimes overlook
the vital part that this system has
played in making America the most vi-
brant, creative, prosperous and confi-
dent society in the world today. Free-
dom of speech has guaranteed the di-
versity of thought that keeps our de-
mocracy vital as it enters its third cen-
tury.

When Judge Bork testified before
the Judiclary Committee 2 weeks ago,
I questioned him extensively about
each troubling aspect of his approach
to the application of the first amend-
ment guarantee of freedom of speech.
His answers were detailed and compre-
hensive.

Judge Bork’'s testimony was most
nearly reassuring on the question of
first amendment protection for non-
political speech. Referring to the well
established principle that speech is
protected regardless of its lack of rela-
tionship to the political process, Judge
Bork said, “That 15 what the law Is,
and I accept that law,” While this tes-
timony was welcome, it still must be
read against the background of Judge
Bork’s prior statements on the Issue.

Judge Bork may have long ago aban-
doned the “bright-line” distinction be-
tween protected political and unpro-
tected nonpolitical speech, but his re-
sponses to Interviewers as recently as
this past May and June clearly state
that the existence of first amendment
protection should be affected by
where speech falls in relation to a “wa-
vering line” between speech that feeds
into the “way we govern ourselves”
and speech that does not, a line that
must be drawn on a case-by-case hasis.

When he came before the Judiciary
Committee, Judge Bork conceded that
this line, whether bright or “waver-
ing,” is lrrelevant to the scope of the
first amendment. By his confirmation
testimony, Judge Bork accepted a con-
sensus that has existed for decades.

On the question of protection for
speech that advocates the violation of
law, my questioning focused on Judge
Bork’'s evaluation of the leading Su-
preme Court case on the subject, the
9-t0-0 decision in the 1969 case of Bran-
denburg versus Ohio. Judge Bork
sharply criticized this decision on a
number of occasions and at least once
descrlbed it as “fundamentally
wrong.,” When I asked him about it,
Judge Bork stated, for the first time In
public that “the Brandenburg position
*» ¢ i3 OK; it is a good position.” The
next day, he gave a slightly different
response to a question from Senator
SpecTER: “I think Brandenburg * * *
went too far, but I accept Branden-
burg as a judge and I have no desire to
overturn it. I am not changing my crit-
icism of the case. I just accept it as a
settled law.”
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Finally, on the question of whether
a community can punish even political
speech because it uses offensive words,
the leading case, Cohen versus Califor-
nia, struck down a conviction of a
young man for disorderly conduct for
using a four-letter word to express his
opposition to the Selective Service
Act. Judge Bork consistently has criti-
cized this decision, but his testimony
on his current position was somewhat
ambiguous. While he embraced the
general principle that “no community
can override any guarantee anywhere
in the Constitution,” he also reiterat-
ed his long-standing criticism of the
reasoning of Justice Harlan in the
Cohen case, stating “I feel precisely
the same way as I did” on the occa-
sions of his previous attacks on the de-
cision.

The testimony on all three of these
points is inconsistent with much of
what Judge Bork had said on these
topics as recently as a few months
before he walked Into the Senate
Caucus Room as & nominee for the Su-
preme Court. A review of Judge Bork’s
decisions as an appellate judge in first
amendment cases does not resolve
these Inconsistencies. Most of these
decisions Involve either speech that
Judge Bork deemed political, and
therefore indisputably protected, or
issues rather closely controlled by Su-
preme Court precedent that any lower
court judge is bound to apply. Inter-
estingly, in the only majority decision
by Judge Bork that the Supreme
Court has ever decided to review, the
nominee sustained a statute that per-
mits the government to discriminate
between competing speakers on politi-
cal topics based on the content of the
speech.

The overall picture presented by
Judge Bork’s free speech decisions and
his writings on the subject belies the
extravagant claim made by some of
the proponents of this nomination
that he is “at the forefront” of
modern free speech jurisprudence. At
best he is somewhere in the pack and
running to catch up.

While the degree of Inconsistency
may be debated, the only purpose of
this review of the past record is to aid
in anticipating his approach to free
speech questions in the future, if he Is
confirmed.

It is quite likely that In the future,
some American wiil say, in a speech or
a book or a television program or in
some other medium, something that
has nothing to do with the political
process, but that nevertheless raises
the ire of government. It is also likely
that some speaker will advocate the
disobedience of a law that he finds
unjust, even If it is not in fact later
found to be unconstitutional. It is
equally likely that a future speaker
will for whatever reason choose to ex-
press his views on political subjects in
a manner that many others, perhaps
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almost all of us, find crude, shocking
or offensive. And each of these events
may well arise in a context of heated
emotions, of soclal turmoll, even of
crisis when our deepest attachment to
freedom of even unpopular speech is
most sorely tested.

Our first amendment forbids Gov-
ernment censorship or reprisal against
these speakers. In our constitutional
system, that Is a matter, in William
Styron’s words, of ‘“conviction and
faith.” The question before the Senate
is the depth and strength of Judge
Bork’s attachment to these fundamen-
tal principles, which he so0 incisively
criticized for years—and which he
came to accept only recently.

Certainly, Judge Bork’s forthright
testimony before the Judiciary Com-
mittee makes this a close question.
But in the end, I am not persuaded
that Justice Bork would be an energet-
ic and effective guardian of this most
basic of our constitutional freedoms.
Belated acceptance of these well estab-
lished principles does not match what
we expect of a Supreme Court Justice,

The second great constitutional
theme which was explored in the hear-
ings on Judge Bork’s nomination is an
issue of equality. The words of the
14th amendment to the Constitution
are, once again, grand but general:
“nor shall any State * * * deny to any
person within its jurisdiction the equal
protection of the laws.”

The Judiciary Committee questioned
Judge Bork extensively on his views
on issues of racial equality, and of the
powers of the courts and Congress to
take steps to eradicate the racial dis-
crimination that the 14th amendment
was originally adopted to combat. To
me, one of the most troubling aspects
of Judge Bork’s philosophy of equality
under the Constitution is the applica-
tion of this general language 0 a
problem that modern Americans per-
ceive in a far different light than was
percelved by the authors of the 14th
amendment: unfair governmental dis-
crimination on the basis of gender.

The problem with Judge Bork’s judi-
cial philosophy in this area can be
posed in simplistic terms: does he be-
lieve that the equal protection clause
applies to women? The answer is
equally simplistic. Of course women
are Included within the phrase “any
person,” and therefore a law that dis-
criminates on the basis of gender can
be challenged under the equal protec-
tion clause.

The more difficult question is this:
by what standard should & court
evaluate a challenge to law that dis-
criminates between men and women?
Is it comparable to a law that provides
different tax rates for the sale of
apples and oranges? That sort of dis-
tinction is almost never found to deny
“equal protection of the laws.” Or is
the proper standard more like the
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scrutiny that will be given to a law
which treats members of different
races differently, a form of discr'mina-
tion which is virtually never permitted
under the Constitution?

The Supreme Court precedents on
this subject are more recent than in
the free speech area, but they estab-
lish an important principle. As eight
of the nine Justices agreed in a 1980
decision, laws that treat men and

women differently will be upheld only -

If they “serve important governmental
objectives” and use “means * * * gub-
stantially related to the achievement
of these objectives.” In other words,
such laws are not always Inconsistent
with the 14th amendment, but they
come Into court with two strikes
against them,

Judge Bork’s statement on thls issue
prior to the hearing disagrees with
this approach. From 1871, when he
wrote that “the Supreme Court has no
principled way of saying which nonra-
cial inequalities are impermissible,” to
June 10, 1987, when he told an inter-
viewer that he thought “the equal
protection clause probably should
have been kept to things like race and
ethnicity,” there was no indication
that Judge Bork supported or even ac-
cepted the recent attitude of judicial
skepticism toward laws that embody
sex discrimlnation. His record as a
judge on the D.C. Circuit Court of Ap-
peals sheds little light on the issue,
since he has written only one opinion
in a case involving the treatment of
sex discrimination under the equal
protection clause, and in that case his
decision did not reach the merits of
the claim.

Judge Bork’s testimony at the hear-
ing fleshed out his approach to this
question. He argued that the courts
ought to ask the same questions of
any statute challenged under the
equal protection clause, A law that
treats members of different groups
differently would be sustained if there
were a reasonable basis for the distinec-
tion, but would be struck down if a
“reasonable basis” were lacking. Judge
Bork concluded that this approach
“would arrive at * * * virtually all of
the same results that the majority of
the Supreme Court has arrived at,”
using the existing methods of equal
protection analysis In seX discrimina-
tion cases. “There is really no differ-
ence,” he testified, “except In the
methodology.”

It was reassuring to hear that Judge
Bork would have reached the same
result—though by a different route—
as the Supreme Court has reached in
striking down state laws that reflect
unfounded stereotypes about the
proper role of women in modern socie-
ty. But once again, our focus on his at-
titudes toward past decisions is useful
malnly as an element of predicting the
course toward which he would guide
the Supreme Court in the future if he
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is confirmed. Viewed In that light, the
nominee’s testimony on equal protec-
tion Issues ralses some serious con-
cerns. I will mention four here.

First, during the first century of lti-
gation under the equal protection
clause, the Supreme Court followed an
approach to claims of sex discrimina-
tion that is disturbingly similar to the
analysis Judge Bork presented to the
Judiciary Committee. In case after
case, the Supreme Court found it “rea-
sonable” to bar women from certain
professions and occupations, and oth-
erwise to limit their opportunities
compared to those available to men.
Accordingly, it upheld state laws re-
flecting a level of blatant discrimina-
tion that would be quite offensive to
the ideals of equality that we as a soci-
ety hold today. Indeed, the Supreme
Court never struck down a law that
treated men and women differently
until 1971, when, not coincidentally, it
began to abandon the “rational basis”
standard for measuring such laws
agalnst the equal protection ciause.
Perhaps it is mostly a matter of no-
menclature, but Judge Bork’s “reason-
able basis” approach summons up un-
welcome memories of the “bad old
days” that are just as offensive to
those concerned about women’s rights
as memories of the era of “separate
but equal” are for people concerned
about racial justice in our society.

The second problem is related to the
first, To ask the Justices of the Su-
preme Court to decide, without fur-
ther elaboration, what is “reasonable”
discrimination is to Invite a highly
subjective decision. To use the facts of
one celebrated case as an example, the
Justices of the 19th century decided
that it was “reasonable” for the State
of Illinois to forbid Myra Bradwell
from practicing law because of her
gender. They reached that conclusion
by using the same sort of unstruc-
tured, unpredictable analysis that
Judge Bork says he would bring to the
Supreme Court of the 2lst century.
Ironically, this method of applying the
general words of the Constitution to
the particular facts before the Court
smacks of the free floating, “unprinci-
pled” decisionmaking that Judge Bork
has never ceased to criticize In Su-
preme Court precedents.

The unpredictability of this ap-
proach I3 a serious liability. This
would be a concern not only to women
who may wish to challenge laws that
they believe are unfairly discriminato-
ry. It would also be unfalr to state and
local governments, which every day
consider actions that treat different
groups of people differently because of
gender or other factors. While the cur-
rent state of the law may not provide
as much predictabllity as these levels
of government would like, it seems
clearly preferable to a situation in
which any distinction drawn by any
government can be struck down when-
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ever five members of the Supreme
Court, for whatever subjective reason
any of them might choose, decide that
the distinction is “unreasonable.”

The third problem with Judge
Bork’s “reasonable basis” approach to
questions of constitutional equality
can be illustrated by reference to one
specific sex discrimination precedent
which he has discussed both before
and during the hearings. In 1976, the
Supreme Court struck down a State
law establishing a lower minimum
drinking age for women than for men.
Judge Bork said about this case In an
interview last June that “when the Su-
preme Court decided that (this distinc-
tion) violated the equal protection
clause, I thought * * * that was to tri-
vialize the Constitution and to spread
it to areas it did not address.”

In response to questions from Sena-
tor DeConcini, Judge Bork commented
as follows about this case:

I thought, as a matter of fact, the differ-
ential drinking age probably is justified.
* * * They had a lot of evidence about dif-
ferentinl drinking patterns and resultant
troubles, automoblile accidents and so forth,
upon which they based that ditferential.

Although the nominee refrained
from offering a final opinion on
whether the case was properly decid-
ed, he sald enough to raise another
concern about his approach to the
entire subject.

Whatever the Justices of the past
thought was “reasonable,” and what-
ever the Justices of the future might
think is “reasonable,” it is disturbing
that Justice Bork might find “reasona-
ble” a law that treats Individual men
and women differently based on over-
all statistical evidence about men and
women as a whole. That approach
does not bode well for a principle that
lies close to the heart of our constitu-
tional commitment to equality under
law: that the contribution of every
American citizen should be limijted
only by his or her own efforts, and not
by generalizations about the gender or
other group to which he or she
belongs.

This raises a fourth problem with
Judge Bork’s newly articulated views
on equal protection. Supreme Court
precedents have established the axjom
that laws that treat members of differ-
ent races differentiy are almost never
constitutional. But surely it is possible
to make accurate statistical generaliza-
tions about different racial groups,
Taken as a whole, black and white
populations differ in life expectancy,
for example, or in the prevalence of
certain diseases. If such statistical gen-
eralizations are enough to establish a
“reasonable basis” for a discriminatory
law, then the prohibition against laws
that make racial distinctions could
logically be in jeopardy.

In the final analysis, what toubles
me about Judge Bork’s testimony on
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the issue of constitutional equality Is
not its inconsistency with his previous
statements on the subject, although
certainly some inconsistency exists.
Rather, I am concerned about how a
Justice with his judicial philosophy
would respond to an ever more power-
ful and beneficial trend in American
society: The drive to eliminate un-
founded barriers to full participation
in the society, not only by racial mi-
norities and women, but by members
of other groups disadvantaged by prej-
udice, ignorance, and superficial
stereotyplng.

We must ask ourselves what forms
this trend will take in the constitution-
el controversies of the 21st century. In
& nation whose birth was announced
with the proclamation of the “self-evi-
dent truth” that “all men are created
equal,” we can be sure that claims for
a fuller and broader meaning of equal-
ity before the law will be pressed.
Based on the record before the Senate,
even including the new perspective
provided by Judge Bork’s own testimo-
ny, this nominee’s conception of the
equal protection clause Is not broad
and dynamic enough to reassure me
that as a Justice of the Supreme
Court, he will respond to these claims
In the way the American people have a
right to expect.

Cur Nation, in Abraham Lincoln’s
words, is not only “dedicated to the
proposition that all men are created
equal”; it was also “conceived in liber-
ty.” The ideal of liberty as embodied
in our Constitution provides the third
theme for the Judiciary Committee’s
examination of Judge Bork’s judicial
philosophy.

As with freedom and equality, our
Constitution speaks of liberty in the
most general terms. The fifth amend-
ment states that “no person shall * * *
be deprived of * * * liberty * * * with-
out due process of law.” The 14th
amendment directs & similar command
to the States. As the Court applied
this general language to a serles of
cases In our country’'s history it de-
fined the meaning of the liberty our
constitutional system was designed to
protect.

These cases give life to a powerful
American ideal that is more implicit
than explicit in the words of the Con-
stitution. Perhaps the ninth amend-
ment comes closest to expressing it:
“The enumeration In the Constitution,
of certain rights, shall not be con-
gstrued to deny or disparage others re-
tained by the people.” But liberty is
not just a group of rights; it is also an
essentlal set of limitations on the
power of government.

The Supreme Court’s delineation of
constitutional liberty may be found In
an important serles of 20th century
ceses, These precedents recognize that
in some aspects of the lives of Individ-
uals and families, the Government has
no legitimate power to intrude. Gov-
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ernment is fenced out of those parts of
our lives. We sometimes refer to the
doctrine these cases establish as the
right to privacy, but Justice Louis
Brandels’ famous phrase more accu-
rately describes constitutional liberty:
“the right to be let alone.”

These precedents do not draw the
bhoundaries of our liberty with crystal-
line clarity. But they do identify
points within the sphere of private
and family decisionmaking where gov-
ernment must “let us alone.”

It Is fitting that, in a debate which
leads to a referendum on the future of
our constitutional ideals, most of the
points of liberty identified by these
precedents concern our children. How
shall we educate them? What shall we
teach them about our culture and our
heritage? Shall we bring that heritage
to life by having children live with
their grandparents? Shall we marry
and have children at all, and if so,
when? Under our system, these are all
decisions that, within certain limits,
we are at liberty to make as we choose,
without the unwanted Intrusion of
government.

These are also precisely the prece-
dents which Judge Bork has most inci-
gively and consistently criticized, for
the very reason that they are not spe-
cifically rooted in the literal text of
the Constitution. He has called these
precedents “unprincipled,” “utterly
specious,” “Intellectually empty,” and
even “unconstitutional.” This last crit-
iclsm is part of Judge Bork’s assertion
that “nobody believes the Constitution
allows much less demands” some of
these decisions, which, in his words,
“could not have been reached by inter-
pretation of the Constitution.”

These statements from Judge Bork’s
speeches and articles, both before and
after he became & judge, are not con-
tradicted by his actions on the bench.
In those rare cases in which constitu-
tional privacy issues came before him,
he has continued to criticize these
precedents. This is not Improper, so
long as he carrled out his responsibil-
ity as a lower court judge to apply the
precedents falthfully. While the testi-
mony on this issue conflicts, I believe
he has fulfilled that obligation as a
U.S. circuit judge.

But Judge Bork's nomination to the
Supreme Court requires the Senate to
examine Judge Bork’s philosophy of
constitutional liberty In a different
light. As a lower court judge, he is
bound by precedent, even precedent
he considers fundamentally illegit-
imate, As a Justice of the Supreme
Court, he will have the power, and In
some Instances even the duty, to vote
to overturn precedent that he believes
the Constitution does not “allow,
much less demand.”

Thus, two issues of liberty are im-
portant in this nomination. First, what
is Judge Bork’'s philosophy on this
question? Have his views changed
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from those he has expressed with such
consistency and forcefulness over the
past decade and a half? Second, what
does he think of the power of prece-
dent for the Supreme Court? What
consequences does his philosophy hold
for the future of constitutional liber-
ty?

The record on the first question is
clear. Judge Bork’s views on the role
of the Supreme Court in defining con-
stitutional liberty have not changed In
any substantial degree.

His testimony on this subject did
clear away some underbrush that
might obscure the main issue. He em-
phasized the distinction between his
personal views and his conception of
the commands of the Constitution.
For example, the Connecticut law
which the Supreme Court struck down
In the 1965 case of Griswold versus
Connecticut made it a crime for a mar-
ried couple to use contraceptives.
Judge Bork reiterated his conviction
that thls was a “nuity” law; but as he
told me in response to a question at
the hearing, “Merely the fact that it is
& dumb law gives the Court no addi-
tional power because there is no state-
ment In the Constitution that no State
shall make a dumb law.”

Judge Bork also emphasized that he
was criticizing Griswold and other
precedents for the reasoning employed
by the courts, and not necessarily for
the results reached. Perhaps the same
result could bhe reached by another
route. As he told the committee with
respect to Griswold, “I have never
tried to find a rationale and I have not
been offered one. Maybe somebody
would offer me one,”

Neither of these points reflect any
significant change In Judge Bork’s ju-
dicial philosophy. I never thought
that Judge Bork's personal views on
the statute struck down in Griswold,
or Indeed any similar policy matter,
have any relevance to the merits of his
nomination. His personal views on con-
traception are Immaterial.

And the distinction between ration-
ale and result is not particularly mean-
ingful. The result of Griswold is histo-
ry, and the flow of history has left
that particular “nutty’ statute strand-
ed on a shoal of the past. What is most
important for the future is the ration-
ale of the decision, and how it will be
applied, expanded, or rejected when
the next case, and the next and the
next, inevitably come along.

Judge Bork still challenges the legit-
imacy of Griswold and all the other
cases defining a constitutional right of
privacy. He testified, “If I decide that
I am going to protect liberty * * * 1
have to define it without guidance
from the Constitution—what liberties
people ought to have and what liber-
ties they ought not to have * ** [
became convinced that it as an utterly
subjective enterprise * * * I do not
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want judges, Including me, going
around, saying, ‘You have this liberty,
you do not have that liberty » » »'”

Judge Bork continues to maintain,
with fervor and force, that the Su-
preme Court cannot give real content
to the general concept of constitution-
al liberty, as contrasted with the spe-
cific guarantees of the Bill of Rights
and other constitutional provisions.
Judge Bork continues to defend an iso-
lated position.

One knowledgeable witness before
the Judiciary Committee asserted that
“not one of the 105 past and present
Justices of the Supreme Court has
ever taken a view ag consistently radi-
cal as Judge Bork’s on the concept of
liberty—or the lack of it—underlying
the Constitution.,” Whether or not
that is so, it is certalnly true that in
modern times, the Justices have virtu-
ally without exception agreed that
“liberty” is something more than ob-
servance of the specific limitations on
Government that are literally spelled
out in the Bill of Rights. They arrived
at this conclusion by a variety of
routes, and applied it differently In
different cases. But I do not know of
any who would accept the proposition
that the liberty of Americans and
their families goes only as far as the
words of the first eight amendments
to the Constitution, and no further.
Indeed, I think the American people
would find that narrow concept of
their liberty profoundly disturbing.

What Judege Bork derides as an “ut-
terly subjective enterprise” is what
most of us would call the process of
wise judgment. The role of a Justice of
the Supreme Court in these cases 1s to
draw lines, to shape contours, and
then to tell Govermment, “This far
you may go, but no further, into the
private lives of the citizenry.” To draw
those lines requires a keen intellect, a
deep understanding of history, a sense
of Justice, and that undefinable mix-
ture of prudence and boldness we call
good judgment. The Issue for the
future, and hence for this nomination,
Is not whether Judge Bork has those
qualities, but whether he is philosphi-
cally committed to exercising them on
behalf of the ideal of liberty 50 central
to our constitutional system.

The question, then, 18 how a Justice
Bork would use this rich history of the
ongoing development of our constitu-
tional liberties. Would he approach it
as a conservative: conserve what s
best in the precedents and build upon
it to decide future clashes between the
demands of the Government and the
rights of the individual? Or would he
take the activist approach of seeking
to eradicate from our jurisprudence
this chain of decisions that he still be-
lieves are profoundly misguided?

These are not questions to which
Judge Bork’s prior record gives us a
definitive answer. After all, he has
never before had any of the power—
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and will not unless the Senate con-
firms him—either to conserve or to
reject the constitutional precedents of
the Supreme Court. And the testimo-
ny of the nominee before the Judici-
ary Committee does not provide the
deflnitive answer.

In my last opportunlty to question
Judge Bork at the hearings, I dis-
cussed with him this question of the
power of precedent. I noted that earli-
er in the hearing he gave some exam-
ples of constitutional doctrines that
were flrmly embedded in our law.
Judge Bork said then that regardiess
of whether these decisions were right
or wrong, they “are now part of our
law, and whatever theoretical chal-
lenges might be leveled at them, it is
simply too late for any judge to try to
tear it up, too late for a judge to over-
rule them.”

Judge Bork’s list of these firmly set-
tled doctrines—of precedents he would
respect even if he disagreed with
them—was short but significant. It in-
cluded the expansive interpretation of
the Pederal Government’s power to
regulate interstate commerce. It In-
cluded the legal tender cases, authoriz-
ing the printing of paper money. It in-
cluded the discrimination. It even In-
cluded the free speech precedents cul-
minating in Brandenburg versus Ohio,
which until the hearing he had never
publicly accepted as settled law.

I then asked Judge Bork about the
most salient cases involving the consti-
tutional llberty of the American
people: “‘the cases based on a constitu-
tional right to privacy in matters relat-
Ing to procreation, child rearing and
the like,” I asked him whether he
would include these decisions In his
1ist of precedents that, right or wrong,
were 80 firmly embedded in our law,
and in the way we as Americans think
about our rights, that “it is too late
for the Supreme Court to tear them
up.u

Judge Bork replied as follows: “Sen-
ator, I have, I think, rather consistent-
ly testified that I am not going to
answer that question because that is a
highly controversial matter,” He con-
tinued that if a right to privacy could
not be more firmly “rooted in the Con-
stitution,” he would have to consider
‘“whether this is the kind of case that
should be overruled, And I have listed
the factors that one would consider in
deciding whether a case should be
overruled. And I cannot go any fur-
ther than that.”

I do not criticlze Judge Bork’s reti-
cence in answering my question. The
purpose of a confirmation hearing for
& Supreme Court Justice Is not to ex-
tract commitments, but to exercise
judgment about what the nominee is
likely to do or not do if confirmed.

But Judge Bork’s response does
create a distinction. He already gave
something resembling a commitment
in response to another question. He
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said it was “too late to overrule” either
the leading free speech cases or the
cagses addressing sex discrimination
under the equal protection clause,
even though he had consistently criti-
cized those doctrines for years prior to
the hearing. For Judge Bork, the cases
defining a constitutional right to pri-
vacy are—even today—different.

On the issue of liberty, then, as con-
trasted with the questions of freedom
and equality, Judge Bork did not
accept the precedents. Nor did he
assure us that he would reach the
same result by a different route. Evi-
dently, he continues to believe that by
identifying a constitutional right to
marital and family privacy the Su-
preme Court is not only taking the
wrong path, but wandering off the
path entirely, far from the signposts
that can be read in the words of our
Constitution,

This is what we know about Judge
Bork's past views and his present
thinking on the issue of liberty. But
once again, our focus must be on the
future.

The task of defining our liberties—of
deciding where Government must stay
its hand, and the Individual be left
free to make his or her own wise or
foolish choices—I1s one of the most dif-
ficult tasks of interpreting the Consti-
tution. History tells us that the deci-
sions that the Supreme Court makes
in the name of liberty are not always
wise ones. Even today, there Is much
that any thoughtful American can dis-
agree with in this line of precedent.
But if the Supreme Court were to
shirk the duty of making these deci-
sions, of drawing these lines to define
the spheres of Government power and
Individual rights, the results would be
chilling-—chilling for the American
people to contemplate.

Government power and individual
rights will continue to colllde as we ap-
proach the new century. Technology
will give Government an ever greater
capacity to intrude Into our homes,
our families, even our hedrooms., And
if we doubt whether Government will
ever be tempted to realize this poten-
tial for instruction, we ignore the im-
plications of today’s headlines and the
lessons of history.

When a majority of the communlty,
acting through its elected representa-
tives, oversteps its legitimate bounds,
the results, in retrospect, sometimes
seem amusing, trivial, even *“nutty.”
But that does not mean that the ma-
Jority will never repeat such mistakes.
To the contrary, history teaches us
that under the pressure of public tur-
moil or panic, the majority will in the
future, as it has in the past, sometimes
seek to channel the force of Govern-
ment Into collision with the rights of
the individual. It may do so with the
best of motives, with the most plausi-
ble of reasons, and with overwhelming
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popular support. Where then can the
individual turn for protection of a fun-
damental liberty, the right “to be let
alone”?

History gives us the answer. The in-
dividual will seek to vindicate his liber-
ty in the same forum to which black
Americans turned when the majority
refused to hear that separate is inher-
ently unequal. It Is the same forum to
which disenfranchised voters turned
when legislative majorities refused to
heed the call for “one person, one
vote.” The future defenders of liberty
will turn to the courts, the institution
that must stand, in James Madison's
phrase, as “an impenetrable bulwark”
to protect our liberties against a pow-
erful government with majority sup-
port.

If the Government action violates &
specific guarantee of the Bill of
Rights, the courts have a duty to put
an end to it. But if the right involved
Is not. specifically listed in the Consti-
tution, but instead emerges from our
shared ideels of liberty, then it is
equally important that the courts vin-
dicate it, not, in the words of the
ninth amendment, ‘“deny or dispar-
age” it.

This Is the ideal that the American
people hold of the Supreme Court as
the guardian, not only of their specifi-
eally enumerated freedoms, but also of
the liberties that they have never sur-
rendered to the Government. But as I
understand the record before the
Senate, this is not the concept of con-
stitutional liberty that Judge Bork
holds.

We cannot know the specific chal-
lenges to liberty that will confront us
and our chlldren in the years ahead.
But we can foresee that new and com-
plex developments in our society—ge-
netic engineering and other new tech-
nologies, threats of terrorism, epide-
mics of disease and panic, to name
only a few—will spawn difficult and
important controversies. Those cases
will test, more forcefully than ever
before, cur commitment to limited
government and to the “right to be let
alone,” That commitment is embodied
in the specific words of the Constitu-
tion. But it can also be found In the
tradition of a Supreme Court that ac-
cepts the responsibility to give real
meaning to the ideal of liberty.

Judge Bork has often said that
American law lacks theory; it only has
a tradition. That tradition may be
uneven and Inconsistent. Its structure
may be blurred, not sharply drawn.
But if the Supreme Court is faithful
to that tradition, it can continue to be
a powerful safeguard against the
threats to liberty that may confront
the Court in the decades ahead. The
Justices of the Supreme Court must
be true to that tradition. I am not con-
fident that Judge Bork can meet that
test.
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The extensive hearings on the nomi-
ration of Judge Bork have examined
in depth many other issues besides the
three I have discussed today. The tes-
timony we heard from dozens of ac-
complished public servarts, legal
scholars, historians, and other citizens
was useful and thought-proveking.

I gave careful consideration to the
testimony of former President Ford,
former Chief Justice Burger, and
former counsel to the President Lloyd
Cutler. The essence of their testimony
is that Judge Bork’s philosophy poses
no realistic threat to our constitution-
al ideals of freedom, equality and lib-
erty. These distinguished Americans,
and other supporters of this nomina-
tion, argue that the concept of the
Constitution that this nominee would
bring to the Supreme Court will
strengthen its capacity to apply these
values to the unknown cases and con-
troversies of the future.

The witnesses on either side of this
controversy may speak the language
of certainty. But the real issue before
us Is one of probabilities and of risk.
Many thoughtful and distinguished
Americans have shared their versions
of the future with us, But our duty is
not to alien with witnesses, however
prestigious, who vouch for or against
the nominee. Each Senator brings to
this nomination what we know of
Judge Bork's past record and recent
testimony, but the question which we
all seek to answer concerns the future.
The task is for each Senator to make
an independent judgment about how
the confirmation of Judge Bork is
likely to shape the rights, the hopes
and the dreams of today’s Americans,
and of our children who will live most
of their lives in the 21st century.

As we vote on this nomination, we
must respond to the recommendation
of the President. But we must answer,
not to him, but to the people.

We must answer to the author, the
artist, the orator, who draw creative
sustenance from freedom of speech.

We must answer to the women who
ask nothing more than the chance to
compete equally in contributing to the
wealth and wellbeing of our society.

We must answer to parents of every
race and creed who dream of a better
life for their children.

We must answer to the families who
willingly respond to the just claims of
Government, but who understand that
they and their children are not crea-
tures of the state, and that some deci-
sions are too intimate and important
to leave to Government.

We must answer to every American
who recognizes that the majority may
rule, but the majority is not always
right.

I have made my judgment, and I am
prepared to be accountable to my
fellow Vermonters for it. I conclude
that the confirmation of Judge Bork
to the Supreme Court poses too great
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& risk for the future of the ideals—
freedom, equality, and lberty—that
“we the people” have embodied in our
Constitution. This judgment is a pre-
diction, not a fact, and if Judge Bork is
confirmed I may be proven wrong. But
after studying the massive record
before the Senate, I belleve that my
judgment is correct.

Accordingly, I will vote against the
confirmation of Judge Bork, and will
actively oppose it on the floor of the
Senate,

Mr. President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. Will
the Senator withhold that request for
& moment?

Mr. LEAHY. Yes.

RESERVATION OF THE
MINORITY LEADER'S TIME

Mr. LEAHY. Mr. President, I ask
unanimous consent that the time of
the distinguished Republican leader,
Senator DoLE, be reserved for his use
later.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered,

MCRNING BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order there
will now be a period for the transac-
tion ¢of morning business for not to
extend beyond the hour of 8 a.m. with
Senators permitted to speak therein
for up to 1 minute each.

Mr, STEVENS addressed the Chalr,

The ACTING PRESIDENT pro tem-
pore. The Senator from Alaska Is rec-
ognized.

Mr. STEVENS. Mr. Presldent, may I
ask my good friend if it is time to
bring down the Interior bill?

Mr. BYRD. Mr. President, I ask
meorning business be closed.

The ACTING PRESIDENT pro tem-
pore. With objection, it Is so ordered.

Mr. FORD. Would the majority
leader yield? I would like 1 minute. I
understand we have 1 minute. That is
all I want.

Mr. STEVENS. Yes. I yield the floor,

Mr. BYRD. I withhold my request.

The ACTING PRESIDENT pro tem-
pore. The Senator from Kentucky Is
recognized,.

THE AVIATION TRUST FUND

Mr. FORD. Mr. President, I rise to
say to my distinguished colleagues
that we heard a great furor as it relat-
ed to airline safety, near misses, need-
ing a new communications system,
large improvements In airport facill-
ties, essential air service, truth in
scheduling, and all of that.

For weeks and months the Aviation
Subcommittee, of which I am chair-
man, and the Commerce Committee
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debt—could be fully paid off in a far
cheaper currency—for 10 cents on the
dollar. But the future credit of the
United States would carry an enor-
mous interest cost reflecting the fear
of a future repudiation.

The Inflation solution is tempting. It
is the most traveled road for indebted
nations. But it brings wide-spread eco-
nomiec chaos and no real solutions for
the Federal Government,

SEPTEMBER GOLDEN FLEECE
GOES TO NATIONAL SCIENCE
FOUNDATION

Mr. PROXMIRE. Mr. President, my
Golden Fleece of the month for Sep-
tember goes to the National Sclence
Foundation [NSF] for spending $9,992
on a study of “Bullfights and Ideology
of the Nation 1n Spain.” By supporting
a trip to Spain and a year-long series
of visits to bullfights around that
nation, the NSF has given the Amerl-
can taxpayer a bum steer.

The summary of the project states;

This research proposes to examine the
dialectical relationship between the catego-
rles “nation” and “region” in Spain as these
are manifested through the polemical spec-
tacles known as the national fiesta, the
Spanish bullfights in their several formats.
* 4 * The research will entail ethnographio
descriptions and comparisons of the local vs.
national bullfighting formats, and intensive
interviews with informants to record their
identification with, or rejection of, the vari-
ous forms of bullfights, as well as other spe-
citic soclo-political categories of Spain.

While the proposed budget Includes
$500 for a camera and accessories, the
assumed dally expenses are relatively
modest. The researcher will probably
not be staying in very many five star
hotels during visits to the bullfights in
Seville, Madrid, Valencia, and other
exclting Spanish cities.

The project is being undertaken by
an obviously highly qualified research-
er who speaks Spanish fluently having
lived and worked in Spain,

I have no objection as such to a
study of bullfighting as a cultural
manifestation of the Spanish regional
and national character; although I
suspect that a few hours spent with
Ernest Hemingway’'s writing would be
better reading and would probably
glve just as much understanding of
the Spanish culture.

What I do object to is, glven the
¢glant Federal budget deficit and the
needs of other Government programs,
the decision by the NSF to fund this
study. Clearly it is time for the NSF to
grab the bull by the horns and get its
priorities stralght.

The bullfight study is a part of the
NSF's anthropological science pro-
gram whose budget tie Foundation
has purposed to increase by $640,000
to $8,220,000 next year,

I first raised quesiions about this
and several other studies in the Appro-
priations Subcommittee hearings on
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the NSF budget. The NSF argued in
favor of the studies and later provided
me with additional Information on
them.

After examining the complete
record, I continue to doubt the value
of spending taxpayers money on two
other studies but see the NSF’s argu-
ment of some possible worth to the
studies.

The first proJect involved spending
$23,279 to study the cultural and
social context of astronomical knowl-
edge by two native groups in Indone-
sia. One group used the stars to do im-
pressive feats of open seas navigation
and the other studied the sky to pre-
dict the changing seasons for their
primitive sgricultural society.

The second project devoted $28,578
to study the role of nonmarriage In
rural Irish family systems. Irish socie-
ty has one of the highest rates of late
and nonmarriage. A study of how
these single adults fit into their fami-
lies and culture might help us under-
stand similar situations in our own
Nation.

Funding these studies once again
ralses the question of priorities. The
taxpayers cannot afford to fund every
study on every subject everywhere in
the world. To the question, Is this trip
necessary? The NSF should more fre-
quently answer with a resounding: No.

Mr. President, I thank my good
friend, the leader, for reserving time
for me this morning. I yield the floor.

RECOGNITION OF SENATCR
PRYOR
The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
Senator from Arkansas is recognized
for not to exceed 10 minutes.

NOMINATION OF JUDGE BORK

Mr. PRYOR. Mr. President, in arti-
cle 2, section 2, clause 2, of the Consti-
tution, the Members of this body were
granted a unique and sacred responsi-
bility—to advise and ¢consent in nomi-
nations made by the President. Some
scholars would argue this role to be a
great and awesome power, or maybe
eiven & stick to be held over the Execu-
tive.

I would argue it to be an obligation
to our citizens, It is a time when we, as
their elected voice, are given a respon-
sibility to check an Executive declsion
by exercising legislative balance.

Today we reach one of those rare
moments in our democratic process
when the advise and consent role of
the Senate becomes of ultimate impor-
tance. We are asked to consent to a
lifetime appointment to our highest
court.

Mr. President, &s to the nomination
of Robert Bork to the Supreme Court,
I must state now that I cannot con-
sent. I will vote against the nomina-
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tion of Mr. Bork to become a Justice
of the Supreme Court,

I will leave to the great legal achol-
ars of our time the interpretation and
translation of Judge Bork’s opinlons,
writings, and speeches. I have no
doubt as to his scholarly abilities or
his general reputation as a brilliant
legal mind.

No, I do not perceive him to be bad
or evil. If he has an ultimate or hidden
agenda, I do not know it. But I strong-
ly believe that any lifetime appoint-
ment to a position that will affect the
lives of every citizen of thls land—and
for generations to come—should have
an additional qualification. It Is some-
thing that seems to me to be absent
from the makeup of Robert Bork. And
that is “Jjudicial temperament.”

Robert Bork’s nomination to the Su-
preme Court has divided not only the
Senate but this Nation as well. This
nomination has polarized America. It
has divided groups and races. Where a
Supreme Court nominee should—and
must—trigger respect and admiration,
his nomination has triggered passion
and emotion.

Judge Bork is the most divisive
nominee to have his name before the
Senate In modern times. Mr. Presi-
dent, we do not need someone to
divide us. We need someone to bring
us together.

After writing mountains of opin-
ions—and following a distinguished
career In the law—Robert Bork is still
an unknown. We ask ourselves on a
dally basis in this Chamber, Who is
Robert Bork? A shroud of uncertainty
permeates his thinking. In fact, the
more I read and hear of Mr. Bork, the
less I know about him. If we named
him today to our highest court, we
could be embarking on a voyage into
the unknown,

There is also something sad about
the whole issue of Judge Bork’s nomi-
nation. Here is a brilllant scholar,
going through the agony of public
hearings and public scrutiny. And yet
we do not know him any better now
than we did months ago. I would even
submit the respectful opinion, Mr.
President, that he does not know him-
self,

Having gone from exireme positions
in his youth to unexplainable posi-
tions in later life, Robert Bork contin-
ues to wrestie with what he believes.
Today he remains an unknown man
with unknown beliefs.

Mr. President, I supported Justices
O’Connor and Scalia, as well as Chief
Justice Rehnquist. But the question of
Robert Bork is not an issue of a person
being conservative or liberal, Republi-
can or Democrat. It 15 a larger ques-
tion of temperament and understand-
ing. It Is like a large picture, with
minute perimeters, that we are trying
to bring Into sharper focus,
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Much of this exercise should be un-
necessary, There are certailnly good,
qualified people throughout the coun-
try who could fill the requlrements of
this position, and they would and will
command our respect and support for
this nomination.

The hearings before the Judiciary
Committee have just concluded. They
have given our Nation a great educa-
gon in the 200th year of our Constitu-

on.

This public process has also afforded
Judge Bork an opportunity to discuss
his concept of what America is, and
our citizen's Individual relationship to
its Government. He has made us think
deeply and clearly about the purposes
of the Constitution. And he has
prompted us to examine the role of
the Supreme Court In Interpreting
that Constitution.

In observing this process and watch-
ing the hearings unfold, my apprehen-
slons have grown. At first, I could not
overlook his great legal expertise, I
then began to wonder if his presence
on the Court would be an extension of
our executive branch into the judicial
arena.

I grew concerned as we heard the
public response from those advocating
“single Issues.” And it struck me that
the great mlddle American voice was
not coming through. But really, what
is Judge Bork’s principal basis for
reaching declsions? Where does he
stand on individual liberties? Where is
he on individual privacy? Where does
he really come down in interpreting
that sensitive and delicate balance be-
tween rights of man and the limlits of
government?

I am from a Southern State that for
30 vears has struggled to heal the ugly
wounds of racial strife. Can I vote to
take a chance or a gamble with & man
we do not know? The questions are
many, Mr. President, and the answers
are few.

We vote on many issues In this body
during the course of our service. But
there will be no more critical vote
than on the issue of Robert Bork.

Mr. President, I hope there will be a
good debate when his nomination
reaches the floor. At that time we
should afford our President the oppor-
tunity to have his nominee voted on,
up, or down. I will take part in no fili-
buster regarding this nominee. And I
pray that this body reaches a decision
that Is right and just—not only for our
generation, but for those to come.

Mr. President, whatever time I have
remaining I yleld back to the distin-
guished Senator from North Carolina,
[Mr. SANFORD]I.

I yield the floor.

RECOGNITION OF SENATOR
SANFORD

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
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Senator from North Carolina, [Mr.
SANFORD], Is recognized for not to
exceed 15 minutes, plus the time yield-
ed to him by the Senator from Arkan-
sas,

1S JUDGE BORK A RELIABLE
SCHOLAR?

Mr. SANFORD. Mr. President, like &
diamond, a Supreme Court Justice is
forever. He or she ought to be flaw-
less, The position of Justice demands
scholarship of the utmost Integrity.
This quality is the best guarantee we
have of a Justice’s performance. All
other attributes fall in comparison.

I have carefully read or listened to
the testimony. I have read many of
Judge Bork’s articles, Interviews,
speeches, and opinlons, searching for
the reliability of his scholarship.

Scholarship Is definable and recog-
nizable. Inteliectual integrity is its es-
sence. Scholarship is the relentless,
uncompromising search for truth. Like
8 laser beam reaching for the un-
known in the fine structure of atoms,
the scholar reaches sharply through
the maze of facts, fiction, propositions,
and prejudices, always probing for the
ultimate truth, eschewing half-truths
and false conclusions. Scholarship is
far more than academic skills ac-
quired; it Is a frame of mind, a way of
life.

Thus, we must examine Judge
Bork’s credentials as a scholar, not
just In name and profession, but meas-
ured against his performance as a
scholar among scholars, a scholar of
impeccable Intellectual Integrity, a
scholar Inflexibly dedicated to the
search for truth, a scholar worthy of
the Supreme Court. This is the test on
which I have finally based my decision
on how to vote—not his politics or his
ideology, not the pressure from groups
either pleased or displeased by his
nomination, but a clear, stark ques-
tion: Does he possess the qualities of
pure scholarship that should identify
a Justice of our Supreme Court?

Our Constitution was written in a so-
ciety In which women were given
second rate citizenship, generally only
property owners voted, poll taxes had
not been invented, and slavery was an
accepted, if disputed, institution. Yet
the drafters of the Constitution drew
a document with the stated Intention
that it could encompass the perfecting
of the democratic principles of the
new republic. Chief Justice John Mar-
shall set the course for the Supreme
Court, and the United States has done
a pretty good job of perfecting itself
since the beginning. That this is
always to be an unfinished job is sym-
bolized by the unfinished pyramid on
our national seal.

Some Insist that such flexibility for
growih and change is not contemplat-
ed by the Constitution. This is and has
always been a legitimate position in ju-
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risprudence. Judge Bork has many
times espoused this judicial philoso-
phy.

In cases involving individual rights,
Judge Bork has repeatedly urged a
“strict construction” of the Constitu-
tion and a narrow role for judges in in-
terpreting it. He expressed these views
with clarity In his Indiana Law Review
article in 1971, where he argued that
the Constitution should protect the
will of the majority unless there Is ex-
plicit protection for the minority pro-
vided in the Constitution. The elected
legislative bodies decide the majority
view, and if that is at the expense of
individual rights, so be it, unless there
is something in the Constitution spe-
cifically protecting the individual.
(Bork, “Neutral Principles and Some
First Amendment Problems,” 147 Indi-
ana L.J. 1 (1971)).

In keeping with this philosophy,
Judge Bork has declared the Court
was wrong when it struck down Virgin-
ia’s poll tax—Harper versus Virginia—
wrong when it denled States the power
to enforce racially restrictive cove-
nants—Shelley versus Kraemer—
wrong When it banned literacy tests
for voters—Katzenbach versus
Morgan—wrong when it decreed one-
person-one-vote—Reynolds versus
Simms. Judge Bork also has declared
there is no constitutional right to pri-
vacy.

The decisions by the Court, in these
and similar cases, Judge Bork has con-
tended, “Could not have been reached
through Interpretation” (Catholic Uni-
versity Speech, Mar. 31, 1982). In
other words, the Justices just made up
this law because that is what they
wanted it to be. There was nothing in
the Constitution to justify such deci-
sions. He may be right.

My problem with Judge Bork s that
he does not stick with his views.

Over and over I get the Impression
that he follows his narrow interpreta-
tion only when it leads to the result he
wishes it to lead to.

Over and over I get the impression
that Judge Bork already knows where
he wants to go and then selects the
path that will get him there.

That Is not consistent scholarship.

Judge Bork applies his majoritarian,
the-legislature-is-right views only
when this posture furthers the goals
he wishes to achieve. For example, he
has consistently been opposed to ac-
cepting the majority will as expressed
by Congress In conflicts between the
legislative and executive branches of
Government.

Where it suits his purposes, he has
been willing to brush aside his majori-
tarian philosophy, and to overlook
fairly explicit constitutional authority,
for example, dealing with congression-
al military powers. Judge Bork has
written that it would have been uncon-
stitutional for Congress, during the
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Vietnam war, to lmit President
Nixon's right to send troops from Viet-
nam into Cambodia, on the theory
that the President retained full discre-
tion over the deployment of mlilitary
forces once Congress has authorized
military action in the area (Bork,
“Comments on the Legality of U.S.
Action in Cambodia.” 1971, 65 Am.
Jur, of Int. Law, T76-81). He may or
may not be right, but he is not consist-~
ent.

Again, ignoring the majoritarian
voice of Congress, he has testified that
the special prosecutor statute is, in his
view, clearly unconstitutional, arguing
that once Congress passes substantive
laws, full prosecutorial discretion as to
their enforcement rests exclusively
with the President (“The Hearings
Before the Senate Committee on the
Judiciary: The Speciai Prosecutor,”
93d Cong., 1st sess. (1973)). He may or
may not be right, but he Is not consist-

ent.

Again taking a different view from
that which he used to limit individual
rights, Judge Bork, In the 1985 case of
Barnes versus Kline, which was
brought by the U.S. Senate and other
individual representatives, dessented.
He wrote: “We ought to renounce the
whole notion of congressional stand-
ing.” The will of the majority does not
fit what Judge Bork wants in this situ-
ation. He denies Congress the means
to exercise even a modest rein on the
Presidency in situations where the ex-
ecutive branch has overstepped its
bhounds.

Judge Bork’s advecacy of Judicial ac-
tivism in antitrust matters, his pri-
mary field of scholarship, is similarly
inconsistent with this theory of judi-
cial restraint. He is a proponent of &
movement to reinterpret radically the
antitrust laws to conform to the Chi-
cago school of free-market economics,
disregarding the Intent of Congress.
He rationalizes his actions by arguing
that the true purpose of the antitrust
laws {3 not to control monopolies, but
to protect, to use his expression, the
“consumer welfare,” a tegm not found
anywhere in the antitrust legislation
and certainly not In the Constitution.
His peculiar economic theory can be
served only If he abandons his majori-
tarian views, and more. So he does,
charging that Congress is “institution-
ally incapable of * * * fashioning a ra-
tional antitrust policy” (Bork, “The
Antitrust Paradox,” 412-413 (1978)).
Apparently he will leave only the
simple matters to Congress and to the
people.

In perhaps his most vuinerable writ-
ing, a 1663 article published in the
New Republic (“Civil Rights—A Chal-
lenge,” the New Republic, Aug. 31,
1863), which he has since in large part
retracted, Judge Bork passionately
condemned the Public Accommoda-
tions Act. Rationalization of his un-
tenable opposition prompted him to
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disparage “Southern politicians,” who
are not to be trusted to enforce the
law, letting it “become an unenforce-
able symbol of hypoeritical righteous-
ness.” This is shoddy scholarship-—or
worse,

He did not, in drawing up his as-
sault, first define the 111 that was being
confronted by the new legislation.
That would have been a scholar’s first
step. Open access Is wrong, he begins,
because we place a “very high priori-
ty"” on freedom. Indeed we do. It was
individual freedom, denied because of
discrimination, that was the problem.
He missed that point. To him, this
lack of access by blacks was merely an
“insult”"—that Is hls word—and what
weight ought to be accorded a mere
insult when measured against the free-
dom of lunch counter operators to
conduect their activities unfettered by
laws designed only to satisfy, in his
words, a “gratification” by *“coercing
* * * gther private individuals?”

These people, “barbers” and “chi-
ropodists” and lunch counter opera-
tors, cannot be perceived to “hold
themselves out to serve the public,” he
argues, because it Is clear that they do
not hold themselves out as wanting to
gerve the part of the public that Is, in
his word, “Negro.” The best evidence
that they do not, he says, is the pro-
posed law. There is nothing scholarly
about that argument. Furthermore,
and I have seen this time and time
again, his inflammatory inclusion of
“barbers” and “chiropodists” is a rec-
ognizable raclst trick, and is hardly
scholarly.

Finally, Judge Bork’s concluding
words were, “a question of personal
freedom is inescapably involved * * *.”
Indeed it was. But his faulty scholar-
ship never led him to discover which
freedom it was.

At the Senate hearings on his confir-
mation as Solicitor General, he re-
tracted his article on open accommo-
dations. His reason: “It seems to me
the statute has worked very well.” It
may have been the politics of the situ-
ation that forced him to change his
mind, but it is the lack of scholarship
in this article that still condemns him.

In the course of these hearings, and
in his confirmation hearings for both
Solicitor General and the Circuit
Court of Appeals, Judge Bork has
changed his pogitions on several mat-
ters. He reversed himself on civil
rights. He reversed himself on the pro-
tection afforded by the first amend-
ment. He reversed himself on the pro-
tection of women against discriminato-
ry legislation.

On several occasions Judge Bork
stated he is “about where the Su-
preme Court is” on issues where he
has repeatedly attacked its decisions.
In other instances, he stated for the
first time that he agreed with the
resuit in particular cases but disagreed
with the reasoning. Perhaps, he of-
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fered, he could find some other theory
under which to justify the result.

Judge Bork preaches “judicial re-
straint,” and “original intent” and
“neutral principles.” But there is a
crucial question demanded by his fre-
quent conversions. Was he adhering to
his professed philosophy the first time
around, or the second?

Bruce Feiln of the Heritage Founda-
tion 15 quoted In the New York
Times—September 27, 1987—as having
sald:

The week has been a magnifice*** BAD
MAQG TAPE ***nt triumph for the liberals,”
Fein sald after Bork testified. “The basic
message sent by the hearings so far is that
the courts are about where they should be,
that no great changes are needed. Bork is
bending his views to impreve his confirma-
tion chances, and it’s a shame.

His ambition perhaps exceeds his intellee-
tual devotion, * * *

At the turn of the century, the story
goes, an eager young man had applied
for a schoolmaster’s job and had
ridden half a day, a long distance by
buggy, to be interviewed by the local
school board. The old chairman
squinted at him through his rimless
glasses and asked, “Young man, do
you belleve the Earth is round or
flat?’ This young man, who wanted
this job so badly, quickly replied, “I
can teach it round or flat—however
you want it!"”

In the course of his public life
Robert Bork has been a socialist, a lib-
ertarian, a conservative, and now, most
recently, a moderate. There is no way
to predict what he will be as 8 member
of the Supreme Court. I certainly
agree that rigidity of thought is gener-
ally an undesirable characteristic, that
some flexibility is a good thing, and
that changing one’s views is a sign of
intellectual development. But thinking
should evolve, and scholarship should
remain constant, with a dedication to
the integrity of the pursuit of truth,

I have always been inclined to
adhere to the John Marshall ap-
proach. Under well-established prece-
dent of the Senate’s role in Supreme
Court confirmations, I couid vote
agalnst Judge Bork because his views
are so far different from what I be-
lieve i3 right. But I will not vote
agalnst Judge Bork for that reason,

I said in July:

I am going to vote on my general impres-
sion, once I have carefully followed the
hearings. The Constitution requires me, a8 a
Senator, to ‘consent’ to Supreme Court ap-
pointments. I take that duty seriously, I will
consent or not to nominees as I judge thelr
competence and their open-minded sense of
fairness and justice, and their vision and
concept of this nation,

I am convinced that Judge Bork, as
measured by the consistency and qual-
ity of his scholarship, fails on all these
criteria.

As 1 of 100 charged by the Constitu-
tion with shaping our Supreme Court
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I have satisfied myself as to my re-
sponsibility. I cannot be a part, of plac-
ing Judge Bork on the Supreme Court
of the United States.

ORDER OF PROCEDURE

Mr. BYRD. Mr. President, what Is
the next order?

The ACTING PRESIDENT pro tem-
pore. The Senator from Texas is to be
recognized for not to exceed 15 min-
utes,

Mr. BYRD. Mr. President, I ask
unanimous eonsent that I may control
the time of the Senator from Texas.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so or-
dered.

HAPPY NEW YEAR

Mr. BYRD. Mr. President, I would
like to take this opportunity to wish
my colleagues & happy new—fiscal—
year. Today marks the beginning of
fiscal year 1988. In and of itself that is
hardly newsworthy. But this year
something newsworthy has happened.
The new fiscal year has begun without
the threats of Government shutdown
that had become all to0 common at
this time of year in the recent past.

I need not remind my colleagues of
the long nights and occasional round-
the-clock sessions that have marked
many & continuing resclution in the
past. This year, the Congress complet-
ed action on a short-term continuing
resolution a week before the start of
the new fiscal year. That is well ahead
of many past schedules.

Of course, rellance on a short-term
continuing resolution is not the ideal.
Funding for the normal operations of
Government should be accomplished
through the regular appropriations
bills. That is my goal this year,

Already the Senate has passed four
appropriations bills. More are on the
calendar, I expect that the Appropria-
tions Committee will shortly report
the remaining bills it has received
from the House, With good fortune,
and the continued cooperation of my
colleagues, the President will receive
all or most of the regular bills before
the expiration of the current continu-
ing resolution on November 10. That is
my goal for this year,

Mr. President, there are other fiscal
fssues that we must face this year.
Most important will be enactment of a
reconciliation bill and other deficit re-
duction measures that will avoid the
prospect of automatic, across-the-
board spending cuts under the new
Gramm-Rudman law.

In that regard, I was disappointed by
the remarks of the President in his
radio address last Saturday and again
at the White House on Tuesday, Defi-
cit reduction will only be achieved
through cooperation, not confronta-
tion. Unfortunately, I saw no sign of
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cooperation in the President’s state-
ments.

Mr. President, this Nation desperate-
ly needs to keep reducing the deficit. I
know that most Members of this body,
on both sldes of the aisle, belleve that.
I hope that a similar sentiment will
eventually prevail at the White House.
Without the cooperation of both Con-
gress and the President, the deficit
will start rising again and the moun-
tain of debt will become even steeper
for our children and grandchildren to
climb,

So, while 1 wish my colleagues a
happy new—fiscal—year, I do so with
the knowledge that much work lies
ahead before we can call fiscal year
1988 a happy year,

SENATOR BIDEN AND THE 1988
CAMPAIGN

Mr. BYRD., Mr. President, a few
days ago, our colleague from Dela-
ware, Senator BIDEN, announced the
end of his Presidential campaign ef-
forts. He continues as the chairman of
the Senate Judiciary Committee and
the junior Senator from Delaware. His
credibility, as I sald before, remains
good with me and I am sure with the
people of Delaware,

The Presidential campalgn continues
and as it does, we ought to be aware of
how it affects our political process and
the American people’s sense of trust in
their political leadership.

The recent declsion of Congress-
woman PAT SCHROEDER not to run—her
frustration at the “isolation” of the
process—highlights concerns that the
process of choosing our nominee is
more combplicated and demanding than
ever before, Clearly, it has changed.

For a great many years the process
of choosing a Presidential candidate
was very much an “in-house’” affair of
each political party. But running for
President {s no longer an “in-house”
affalr. Over the years the process of
choosing a candidate has become more
open, more involved, and more de-
manding,

In this upcoming election the
demand for certainty and trust Is even
more pressing. This election is the
first election in over 20 years when no
incumbent President is running for
office, Candidate “x,” for most Ameri-
cans, a candidate of unknown quality,
will be the next President of the
United States.

And, underneath the surface tran-
quility of public sentiment there is an
increasing anxiety, a hidden anxiety,
about our Nation's future. The Ameri-
can people have no clear sense of the
future. They know a price must be
paid for today’s tranquility. They do
not know how or who will solve the
mounting problems of the Nation that
they see on the horizon.

This hidden anxiety hag been com-
pounded by the mistrust created by
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the Iran hostage deal. President Rea-
gan’s decision to betray the American
people’s trust, by selling arms to Iran
for hostages has only made Americans
even more cynical and demanding,
The people want to know who they
can trust and how the candidates will
measure up.

The Intensity of the media’s scrutiny
of the candidates is not just good jour-
nalism, It reflects a deeper anxiety,
people’s uncertainty about America’s
future, and their demand that when
they elect their next President, their
trust not be betrayed again.

Presidential campalgns are now de-
fined by a great many variables—the
candidates, the state of our economy,
the Nation's security, complicated
spending limits, the size and shape of
the press corps, even by the latest ad-
vances in technology. With the use of
satellites, airplanes, and television
videos, candidates are always under
scrutiny.

What Is said on the west coast is
back east in a flash.

Living in a fishbowl is not the easiest
of llves, as every Member of the body
knows, but it is a requirement that the
founder of the Democratic Party,
Thomas Jefferson, well understood.
Jefferson, writing to one of his many
correspondents in 1807, wrote, “When
a man assumes a public trust, he
should consider himself public proper-
ty.” The candidates are public proper-
ty.

Hundreds of members of the press
now follow the campaign with the zeal
of football fans. Thousands of con-
cerned Democrats are even now
making judgments about supporting
the candldates; hundreds of thou-
sands. And, a great many of our fellow
Americans will watch with interest, as
we begin the process of choosing our
nominee,

As this campalgn heat up, it is Im-
portant for all the candidates, of both
political parties, thelir staffs, and thelr
consultants to remember that one test
of character is whether they treat
each other with respect and decency.

As the excitement mounts and each
campalgn strives to win, there is
always a tendency to overreach. But
overreaching, doing anything possible
to win, often violates the American
people’s sense of falr play.

My point should be clear. Regardless
of who our party nominee is in Atlan-
ta, the individual candidates now cam-
paigning collectively set a tone about
the character of our political party
and the larger political process as well,

As Jor BIDEN sald last Wednesday,
“What's going to happen when the
white, hot, heat turns on?” When the
“White, hot, heat, turns on” all the
Democratic candidates must set a tone
that s positive, enlarging, and inclu-
sive—reaching out to all Americans.
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Mr, WARNER, Mr, President, I cer-
tainly concur in that; the Chalr has
been very careful. But as I understood,
the Senator from South Carolina
yielded back his time, We had given
the time equally to him. It would seem
to me such time as was ylelded back in
& sense of fairness would be equally dl-
vided.

The PRESIDING OFFICER. The
Senator from South Carolina yielded
time which was then split between the
Senator from Virginia and the Senator
from Arkansas. The Senator from
South Carolina has no time remaining.
The Sensator from Virginia has no
time remaining. The Senator from Ar-
kansas has remaining 2 minutes and
53 seconds.

Mr. WARNER. Mr. President, I shall
not make a further plea. I just make
one last request of the majority
leader. Under the original unanimous
consent, from which we are now devi-
ating to accommodate one of our col-
leagues on another matter, I was to
make & motion to table, I would like to
make that motion, and I ask the ma-
jority leader at what time, now that
we are modifying the unanimous con-
sent, that would I be recognized to
make the motion to table?

Mr. BYRD. Immediately upon the
conclusion of the statement by Mr,
SPECTER.

Mr. WARNER. I thank the majority
leader and I thank the Chair.

The PRESIDING OFFICER. Is
there objection to the request pro-
pounded by the distinguished majority
leader? The Chalr hears none. It is s0
ordered.

Mr. BUMPERS. Mr. President, I
know that in the remaining 2 minutes,
no minds are going to be changed, but
I do want to plead In case there is
some lingering doubt in somebody’s
mind abcut this amendment, please,
do not vote no on the amendment be-
cause you think the Senate by a
simple mafority vote would be ratify-
ing a treaty which by the Constitution
requires a two-thirds vote.

This is not a ratification of the
SALT II Treaty. It simply uses the
sublimits of 1,320 MIRV'd launchers
as a cap on nuclear weapons. As I have
sald repeatedly, if this amendment is
not tabled and somebody thinks 1,320
is not enough, offer an amendment
and insert a new figure, If you think it
1s too many, insert a figure cutting the
number. But do not hang on that le-
galism that somehow or other the
Senate is violating the Constitution by
ratifying an amendment.

Nothing could be further from the
truth. We are simply saying there
ought to be some cap. I do not know
that there i1s anything sacred about
1,320 and I am not saying that. But I
am saying this. When you consider
that 1 Trident submarine represents
24 of the 1,320 permitted under this
amendment, 1 Trident submarine has
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the firepower to destroy every single
city In the Soviet Union with over
100,000 people in it—1 submarine; we
have got 36 submarines; we have got
ICBM’s in silos; we have got bombers
and cruise missiles and the MX mis-
siles—how much is enough.

Mr. President, finally let me Jjust
close by saying people who oppose this
amendment are people that I hear
making the arguments In favor of 8DI
and that 1s something I do not under-
stand. Every military planner in the
pentagon will tell you the more Soviet
missiles they have, the more warheads
they have, the more capabllity they
have of defeatlng SDI. You cannot
have it both ways. You cannot say let
the Soviet Union have all the missiles
and warheads they want and vote for
trillions of dollars for SDI at the same
time, It is a contradiction.

So, Mr. President, for those and all
the arguments I have made plus just
being able to face your children and
say I have done somehing to try to
save this planet, which ought to be
plenty for voting against this tabling
amendment, I sincerely hope my col-
leagues will do so.

Mr, President, do I have any remain-
ing time?

The PRESIDING OFFICER (Mr.
DascHLE.) The Senator’s time has ex-
pired.

RECOGNITION OF SENATOR
’ SPECTER

The PRESIDING OFFICER. Under
the previous order the Senator from
Pennsylvania 1s recognized for not to
exceed 10 minutes.

Mr, SPECTER. I thank the Chalir
and I thank the distinguished majori-
ty leader for arranging the unani-
mous-consent request.

JUDGE ROBERT BORK

Mr. SPECTER. Mr. President, I
shall vote against Judge Bork on con-
firmation to the .S, Supreme Court
hecause I belleve there is substantial
doubt as to how he would apply funda-
mental principles of constitutional
law, This is a difficult vote since I will
be opposing my President, my party,
and a man of powerful intellect whom
I respect and like. I have spent hours
discussing my concerns with Judge
Bork both publicly at the hearings
and privately in my office, with the
last meeting for more than an hour
vesterday afternoon.

This vote is especially hard since I
know I will be disappointing many
constituents who feel so strongly in
favor of Judege Bork although there
are about as many with equally strong
feelings In opposition. At the end, poli-
tics and personalities must give way,
for me, to my own judgment on the
history and the future of the Constitu-
tion.
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Constitutional separation of power is
at its apex when the President nomi-
nates and the Senate consents or not
for Supreme Court appolntees who
have the final word. The Constitution
mandates that a Senator’s judgment
be separate and Independent.

My Judgment on Judge Bork is based
on the totality of his record with em-
phasis on how he would be likely to
apply traditional constitutional princi-
ples on equal protection of the law and
freedom of speech.

I am troubled by his writings that
unless there is adherence to original
intent, there is no judicial legitimacy;
and without such legitimacy, there can
be no judicial review, This approach
could jeopardize the most fundamen-
tal principle of U.8., constitutional
law—the supremacy of judicial
review—when Judge Bork concedes
original intent is s0 hard to find and
major public figures contend that the
Supreme Court does not have the last
word on the Constitution.

I am further concerned by his insist-
ence on Madisonlan majoritarianism
in the absence of an explicit constitu-
tional right to limit legislative action.
Conservative Justices have traditional-
ly protected individual and minority
rights without a specifically enumer-
ated right or proof of original intent
when there are fundamental values
rooted in the tradition of our people.

Thirty-three years after the fact,
there is still not acceptable rationale
for the desegregation of the schoois in
the District of Columbla according to
Judge Bork’s doctrine of original
intent. It is not only that the majority
in a democracy can take care of itself
while indlviduals and minorities often
cannot, but rather that our history
has demonstrated the majority bene-
fits when equality enables minorities
to become a part of the ever-expand-
ing majority.

These conceptual concerns might be
brushed aside if it were not for his re-
peated and recent rejection of funda-
mental constitutional doctrines. Over
the years, Judge Bork has Insisted
that equal protection applies only to
race as originally intended by the
framers. As recently as 1 month before
his nomination, he sald equal protec-
tion should have been kept to things
like race and ethnicity. His view of the
law 1s at sharp variance with more
than a century of Supreme Court deci-
sions which have appllied equal protec-
tion to women, aliens, illegitimates, in-
digents, and others.

For the first time at his confirma-
tion hearings, Judge Bork sald he
would apply equal protection broadly
in accordance with the Court’s settled
doctrine under Justice Steven’s rea-
sonable basis standard. Without com-
menting on the various technical
levels of scrutiny, I have substantial
doubt about Judge Bork’s application



26118

of this fundamental legal principle
where he has over the years disagreed
with the scope of coverage and has a
settled philosophy that constitutional
rights do not exist unless specified or
are within original intent.

Similarly, Judge Bork had, prior to
his hearings, consistently rejected the
“clear and present danger” test for
freedom of speech even though a
unanimous Supreme Court had ac-
cepted it as an ingrained American
value for years. Justice Holmes’
famous dictum that “time has upset
many fighting falths,” expressed the
core American value to listen to others
and permit the best ideas to triumph
in the marketplace of free speech,
short of a clear and present danger of
imminent violence.

At the hearings, I asked Judge Bork
about his position that Justice Holmes
had a “fundamentally wrong interpre-
tation of the First Amendment.” After
extended discussion, Judge Bork said
for the first time he would accept the
doctrine as settled and apply it al-
though he still disagreed with the un-
derlying philosophy. I have substan-
tial doubt about Judge Bork’s appllca-
tion of that standard to future cases
Involving different fact situations
where he retains his deep-seated philo-
sophical objections.

In raising these doubts about Judge
Bork’s application of settled law on
equal protection and freedom of
speech, it is not a matter of question-
ing his credibility or integrity, which I
unhesitatingly accept, or his sincerity
in insisting that he will not be dis-
graced in history by acting contrary to
his sworn testimony, but rather the
doubts persist as to his judicial disposi-
tion in applying principles of law
which he has so long decried.

These concerns and doubts lead me,
albeit with great reluctance, to vote
against Judge Bork.

I thank the Chalir, and I yield the
floor.

The PRESIDING OFFICER. The
Senator’s time has expired.

NATIONAL DEFENSE AUTHORI-
ZATION ACT FOR FISCAL
YEARS 1988 AND 1989

The Senate resumed consideration
of the bill,

The PRESIDING OFFICER. The
Benator from Virginia is recognized,

AMENDMENT NO, 828

Mr. WARNER. Mr. President, I
move to table the pending amend-
ment.

Mr, LEAHY. I ask for the yeas and
nays.

The PRESIDING OFFICER. Is
there a sufficient second? There Is a
sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The
question is on agreeing to the motion
of the Senator from Virginia to lay on
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the table the amendment of the Sena-
tor from Arkansas.

On this question, the yeas and nays
have been ordered, and the clerk will
call the roll,

The legislative clerk called the roll.

Mr. SIMPSON. I announce that the
Senator from California [Mr.
WiILsON], is necessarily absent,

Mr. BUMPERS. Regular order, Mr.
President.

The PRESIDING OFFICER. Are
there any other Senators who wish to
be recorded?

Are there any other Senators In the
Chamber who desire to vote?

The result was announced—yeas 44,
nays 55, as follows:

[(Rolicall Vote No. 295 Leg.]

YEAS—44
Armstrong Hecht Packwood
Bond Heflln Pressler
Boschwitz Helms Quayle
Chiles Hollings Roth
Cochran Humphrey Rudman
D'Amato Karnes Shelby
Danforth Kassebaum Simpson
DeConcini Kasten Stennls
Dle Lugar Stevens
Domenlel MceCain Symms
Evans McClure Thurmond
Gam McConnell Trible
Gramm Murkowskl Wallop
Qrassley Nickles Warner
Hatch Nunn
NAYS-53
Adams Exon Mikulski
Baucus Ford Mitchell
Bentsen Fowler Moynlhan
Biden (lenn Pell
Bingaman Gore Proxmire
Boren Graham Pryor
Bradley Harkin Reild
Breaux Hatfield Riegle
Bumpers Helna Rockefeller
Burdick Inouye Sanford
Byrd Johnston Sarbanes
Chafee Kennedy Sasser
Cohen Kerry Slmon
Conrad Lautenberg Specter
Cranston Leahy Stafford
Duschle Levin Weicker
Dixon Matsunags Wirth
Dodd Melcher
Durenberger Metzenbaum
NOT VOTING—1
Wilson

So the motion to table was rejected.

Mr, BUMPERS., Mr. President, I
move to reconsider the vote by which
the motion to lay on the table was re-
Jected. v

Mr. LEAHY. I move to lay that
motion on the table.

The motion to lay on the table was
agreed to.

The PRESIDING OFFICER. The
majority leader.

Mr. BYRD. Mr. President, I take the
floor at this time to Inquire as to
whether it might be possible for us to
have & cloture vote on the motion
which I Introduced on the Byrd-Nunn
amendment. That cloture under the
rule will occur tomorrow. I would hope
we could vote on it today.

I also hope that we could dispose of
the Weicker-Hatfield amendment in
some way and get on with the finaliza-
tion of the SALT issue and vote final
passage of the bill today.
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I wonder If I might inquire now of
the distinguished Republican leader
whether or not it would be possible to
vote on the cloture motion this after-
noon.

Mr, DOLE. Mr. President, if the ma-
Jority leader will yleld, there are actu-
ally two cloture motions flled: One on
the Byrd amendment and one on the
bill itself. The one flled on the bill was
an effort—we adopted all the other
amendments except the SALT amend-
ment, war powers, and the Byrd
amendment—and it was flied In an
effort to bring debate to a close and go
ahead and pass the bill without these
added amendments.

I am wondering if it might be possi-
ble if we could agree to vote on cloture
on the majority leader’s motion, if we
could also do the same with reference
to the second cloture motion.

Mr. BYRD. Mr. President, I think
that is a very logical approach from
the standpoint of the distinguished
Republlcan leader. I would understand
that. There has been a great deal of
debate on the war powers amendment,
I do not presume to speak for the au-
thors of the underlying amendment.

The cloture motion only goes to the
amendment in the second degree.

As far as I am concerned as to this
bill, that I am not Iinterested in delay-
ing, if we get the cloture vote, if we get
cloture that 1s one thing. But on the
matter of SALT and, as I say, I am not
presuming to speak for the author of
the underlying amendment, but as far
as my own views are concerned on the
amendment which I have offered on
behalf of Senator NUNN and others if
we could have a cloture vote on that,
we have had a lot of debate on it, we
have not had a great deal of debate on
SALT, if we could dispose of the clo-
ture motion on the war powers and
then depending on what happens or
what Senators may want to do on the
underlying amendment, I would like to
see us then proceed and get a finaliza-
tion, if possible, on the SALT issue
today and vote on final passage of the
bill today, these being the only two re-
maining matters.

Tomorrow is Friday. I expect full at-
tendance tomorrow because we all
know that we are trylng to reach a
sine die adjournment in November or
early December; hopefully at an earli-
er date than December. This bill has
been before the Senate now off and on
for months and months. I am simply
wanting to at least get one matter out
of the way at a time and as we do that
perhaps we can more and more see the
end in sight for the bill itself.

If we do not vote on cloture today, of
course we have to vote on it tomorrow.
But if the distinguished leader would
consider with his colleagues letting us
vote on cloture on the war powers
amendment In the second degree
today, that will at least tell us one way
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which is campaigning with her hus-
band Bos Dore. I am supportive of
that cause as well.

I do know that whatever course Eliz-
abeth Dole will follow, she will follow
it with much dedication, integrity, dis-
tinction, perseverance, and good will,
and I wish her well on all of the chal-
lenges which she will undertake in the
future.

Mr. President, I yield the floor.

DEPARTMENT OF THE INTERIOR
AND RELATED AGENCIES AP-
PROPRIATION, 1938

CHANGE OF VOTE BY SENATOR DOMENICI ON
ROLLCALL VOTE RO, 288

Mr. DOMENICI. Mr. President, with
reference to rolleall vote No. 288 on
the Interior appropriations bill (H.R.
2712) the Senator from New Mexico is
officlally recorded in the negative, Ac-
cording to the tally in the well my
vote should have been “aye.” I believe
I voted “aye,” and I was improperly re-
corded &s “nay.” I ask unanimous con-
sent that the Recorp be corrected to
reflect an aifirmative vote on the sub-
Ject that I Just described to the
Senate. This will not affect the out-
come of the voie in that on the vote
there were only five negative votes, in-
cluding my erroneous negative vote.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. EXON. Mr. President, I would
like to say there is no objection on this
gide to that. I understand that hap-
pens from time to time. As hard as
they try up there, either we say the
wrong thing or they make mlistakes.
We are happy to accommodate my
friend.

Mr. DOMENICI. I thank my friend
from Nebraska.

(The corrected rollcall vote is as fol-
lows:)

[Rollcall Vote No. 288 Leg.)

YEAS-92
Adams Fowler Mitchell
Armstrong Garn Moynihan
Baucus Glenn Murkowskl
Bentsen Graham Nickles
Biden Qrassley Nunn
Bl Harkin Packwood
Bond Hatch Pell
Boren Hatfield Pressler
Boschwitz Hecht Pryor
Bradley Heflin Quayle
Breaux Helnz Reid
Bumpers Hollings Riegle
Burdick Humphrey Rockefeller
Byrd Inouye Rudman
Chates Johnston Sanford
Chlles Earnes Sarbanes
Cochran Kassebaum Sasger
Cohen Kasten Shelby
Conrad Eennedy , Specter
Cranston Kerry Stafford
D’'Amato Lautenberg Stennis
Danforth Leahy Stevens
Daschle Levin Symms
DeConelnd Lugar Thurmond
Dixen Matsunags Trible
Dole MecCain Wallop
Dumeniel McClure Wamner
Durenberger McConnell Welcker
Evans Melcher Wilson
Exon Metzenbaum Wirth
Ford Mikulskl
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NAYS—
Gramm Proxmire
Helms Roth
NOT VOTING—4
Dodd Simon
Gore Simpson

5o, the bill (H.R. 2712) was passed.

Mr. HUMPHREY addressed the
Chalr,

The PRESIDING OFFICER. The
Senator from New Hampshire,

THE BORK NOMINATION

Mr. HUMPHREY. Mr. President, as
& supporter of the Bork nomination, I
was sorry to hear the speech of the
Junior Senator from Pennsylvania
today. But the Senator, as a member
of the Judiciary Committee, was at
the hearing. And I would have to ac-
knowledge in his case, and that of
other Members, there was no need for
a great deal of additional time-con-
suming study on his part.

I would hope other Senators would
take a little more time in making a de-
clsion. The transcript of the hearing is
very long, after all. The hearings com-
prised nearly 3 weeks., The committee
has not even had time to issue a
report. And a Supreme Court nomina-
tion Is a very, very welghty matter,
One hopes Senators will spend time
studying the transcript and the com-
mittee report before taking a stand on
the nomination,

Due process is a phrase that came up
a number of times In the hearing. We
have due process of our own in this
body, It involves committee hearings
and committee reports. It involves
floor dehate. All of thls due process is
designed to facllitate wise decisions by
Senators, I know Senators want to act
wisely In this matter. Surely, then,
Senators will not want to short circuit
the due process by which this body is
supposed to function. Surely carefui
study and deliberation is in order.

I know some Senators are under im-
mense pressure. The distinguished col-
umnist, Qeorge Will, wrote recently
about the political pressures on Sena-
tors In the Bork confirmation process.
And there are immense political pres-
sures. Pressures generated by a politi-
cal campaign of unprecedented pro-
portions in the context of Supreme
Court confirmation votes. Indeed, 50
politiclzed has become this confirma-
tion vote, Qeorge Will wrote, that
some are “pioneering a constitutional
wrinkle the framers neglected to pro-
vide—popular election of Supreme
Court Justices.”

Let us ponder those words for a
minute, Let us savor those words for a
minute because while the passage iIs
brief, it is welghted with significance
and meaning as Is often the case with
this writer, the columnist, George
Will. Mr. Will notes in connection with
all of this campaigning for and against
Bork, and Will wrote that some are
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“ploneering a constitutional wrinkle
the framers neglected to provide—pop-
ular election of Supreme Court Jus-
tices.” It rings true to this Senator.
This process has become so politicized
in the last month that indeed the pres-
sure on some Senators amounts to an
attempt to institute the popular elec-
tion of Supreme Court Justices.
CGeorge Wil is right, I believe, George
Will’s observation is correct, I am
sorry to say. Special interest groups
have generated 50 much pressure, Sen-
ators may well be swayed by such pres-
sures rather than by a careful reading
of the transeript built at a cost of 50
much labor by the Judiclary Commit-
tee of the U.S, Senate,

Will said:

Reasonable people can disagree about the
propriety of Bork’s bellefs and the proper
role of the Senate in confirmations. But
surely some things * * * are lost when the
ethic of routine political competition and
transactions Is extended to the solemn task
of constituting a court.

Today, fund-raising campaigns are financ-
ing media blitzes to shape opinion-poll re-
sults that will, the Interest groups hope,
reduce enough Senators to the status of
passive electors In an electoral college sit-
ting in the Senate Chamber.

Again, let us weigh those words.
They ring true to this Senator:

Today, fund-raising campaigns are financ-
ing media blitzes to shape opinion-poll re-
sults thet will, the Interest groups hope,
reduce enough Senators to the status of
passive electors In an electoral college sit-
ting in the Senate Chamber.

Certainly, to the extent that we
yleld to such pressures, the pressures
of special-interest groups who have
sallied into this confirmation process,
we become simple electors and the
Senate becomes simply an electoral
college. That is not the concept of the
Senate. Electors do not need 6-year
terms. We could serve for a few days
only and fulfill the responsibility and
function of electors. That is not our
function. But it appears to George
Will and to this Senator, and I suspect
to many observers, that this politiciza-
tion of the confirmation process
indeed is turning Senators, to some
extent, into simple electors and the
Senate Into a simple electoral college.

The vacancy to which we will con-
sent or refuse to consent is not a va-
cancy on the U.S. “Court of Special
Interests.” It is a vacancy on the Su-
preme Court of the United States.

Qeorge Wil goes on to say:

Today’s attempt to break the Supreme
Court to the saddle of manufactured ficti-
cious opinion is a more fundamentally radi-
cal attack of the Court than FDR's attempt
to pack the Court by enlarging it. Packing
was to be a one-time tactie that could not
have been repeated regularly unless the
Court’s bench was going to be replaced by
hbleachers.

Mr. Will clearly implies here that if
this new attack on the Court succeeds,
there is no limit to future use of the
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same campalgn tactics whenever there
is a vacancy on the Court.

Mr. President, I will have remarks to
deliver in due time about my position
on Judge Bork’'s confirmation. But 1
thought it well on this day, when a
number of Senators have come to the
floor and announced their position—
prematurely, I belleve, with all due re-
spect—to dwell for a moment on the
concerns of George Will and many
others of what is becoming of this con-
firmation process.

This concern is one shared by many
wise and temperate men and women of
all parties. Will speaks of Senators be-
coming simple electors, of the U.S,
Senate becoming a simple electoral
college, completely In contravention of
its independent role, He speaks of a
radical attack on the Court. I belleve it
is something for us to think about.

Each Senator will come to his or her
conclusion on the Bork nomination,
but let us proceed with decorum and
care. We have seen an effort by special
Interest groups to stampede this body,
but let us not be stampeded. Let us at
least take the time to examine the
transeript of the hearings. Let us at
least wait until a committee report is
avallable. If we let pressure groups
stampede us, we can be sure that the
tactic will be repeated with ever great-
er intensity and with ever more politi-
cal, ever more expensive campalgns
mounted to influence the vote of Sen-
ators.

Mr, President, I ask unanimous con-
sent to have printed in the Recorp the
opinion piece by George Will, to which
I have alluded in my remarks.

There being no objection, the article
was ordered to be printed In the
RECORD, as follows:

‘THE SCALE AND INTENSITY OF THE ANRTI-BORK
CAMPAIGN

Ben. Bob Packwood, an Oregon Republi-
can, is an evenhanded morallst who, with
fine Impartiality, apportions his fervor on
several sldes of some 1issues, Today he is
among those who are pioneering a constitu-
tional wrinkle the Framers neglected to pro-
vide—popular election ¢of Supreme Court
Justices.

Robert Bork’'s opponents are of three
soris: those who say he Is dangerous because
he is an “inflexible ideologue” (flexible ideo-
logues are, presumably, preferred), those
who say he Is too changeable and those
who, suffering cognitive dissonance In the
service of their country, say both, Pack-
wood, who will filibuster if necessary, says
Bork 13 intolerable regarding “privacy,”
meaning abortion.

Now, no one expects Packwood or any
other politician to be a martyr on the altar
of congigtency, but this 18 a bit thick coming
from the man who, when opposed in an
election by an antl-abortion candidate, was
operatic in his denunciation of single-issue
politics, Jack Minor, a reader of the Port-
land Oregonian, writes in a letter to the
editor: “Is this the senator who sald that
the voters should not oppose him last elec-
tion solely because of his pro-abortion
stance because it should not be a one-issue
campalgn? Do I smell a hypocrite?”
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Not really, Packwood's opposition to
single-issue politics certainly does vary too
much with the issue. But he also i8 showing
fidelity.

He has sincerely supported and has re-
ceived generous financial support from
feminists. What is, however, dismaying
about Packwood’s current politics is the dis-
appearance of an Important inhibiting dis-
tinction, It 1s the distinection between fight-
ing for friendly and worthy Interests in
purely political controversy, as Packwood
did for Oregon’s timber Industry regarding
tax reform, and putting one's political
power at the service of constituents and
others eager to guarantee certain results
from judicial processes.

Reasonable people can disagree about the
propriety of Bork’s bellefs and the proper
role of the Senatée In confirmations. But
surely some things—for starters, the ability
to debate reasonable distinctions—are lost
when the ethie of routine political competi-
tion and transactions Is extended to the
solemn task of constituting a court.

Today, fund-raising campaigns are financ-
ing media blitzes to shape opinion-poll re-
sults that will, the interest groups hope,
reduce enough senators to the status of pas-
give electors In an Electoral College sitting
in the Senate chamber. Bork’s supporters
are now driven, against their correct sense
of decorum, to arm themselves of a cam-
palgn, or else concede defeat. Such is the di-
alectic of the degradation of judicial Institu-
tions.

The scale and Intensity of the anti-Bork
campalgn refute the premise that is sup-
posed to legitimize the campalgn. The
premise is that there i3 nothing new golng
on, that the Senate has always “considered
a nominee’s judicial philosophy,” as though
that is what is going on.

This process has had its moments of unin-
tended hilarity, as when the painter Robert
Rauschenberg testified (by Lord knows
what authority) on the tears and tremblings
of America’s artists—every paint-smeared
one of them. In a statement that used words
the way Rauschenberg uses paint (it was
the rhetoric of random splatter), Rauschen-
berg announced that America’s artists, who
once cultivated an aura of Bohemian non-
conformity, are remarkably “unanimous” In
opposition to Bork. (Talk ebout & herd of in-
dependent minds.)

The anti-Bork army, which sometimes has
attributes of & mob, has been swollen with
organizations such as the Epllepsy Founda-
tion of America, the United Cerebral Palsy
Association, the Retarded Citizens Associa-
tion, among others. Many Amerlcans would
be surprised to learn that their charitable
support has been conscripted for the liberal
onslaught on Bork.

The ease with which such groups have
been swept together for the first time In
such a campalgn reflects, In part, the
common political culture of the people who
run the headquarters of the compassion in-
dustry.

Today's atlempt to break the Supreme
Court to the saddie of manufactured or (as
in the Rauschenberg case) fictitious opinion
is & more fundamentally radical attack on
the court than FDR's attempt to pack the
court by enlarging it. Packing was to he a
one-time tactic that could not have been re-
peated regularly unless the court’s bench
was going to be replaced by bleachers.

The transformation of the confirmation
process Into a contest between massed bat-
talions is a perverse achievement of people
who, like Packwood, claim to be acting to
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protect the court from Bork’s jurisprudence,
which they say would leave all our liberties
to be blown about by gusts of opinion.

ORDER OF PROCEDURE

Mr. MURKOWSKI, Mr, President, I
ask unanimous consent that I may
proceed as in morning business for
about 5 minutes.

The PRESIDING OFFICER. With-
out objection, it is so ordered.

IN MEMORY OF ROBERT G.
BLAIR

Mr. MURKOWSKI. Mr. President,
Robert Blair died September 14, 1987,
at the age of 62 In Kodiak, AK. I rise
today In tribute to his life. Bob Blair’s
philosophy was hard work, love of
family and love of his fellow man. He
saw his share of adversity. His first
child died at an early age. His first
wife was kllled in an automobile acci-
dent. He was a businessman, and his
business ventures felt the effect of the
roller coaster that marks the Ameri-
can economy. Bob reacted to adversity
by renewing his life with even greater
commitment and by devoting himself
to his community. He expanded his
ventures, and he helped those in need.
He gave of his energy, his enthusiasm
and his compassion; and his communi-
ty, as well as his family and nation,
were the beneficiaries of his life.

Bob’s concern was as specific as en-
suring a widow in his community had
milk to drink, or helping rebuild the
burned-out home of a neighboring
family. His concern was as general as
his active involvement in the Ameri-
can Legion, the Elks, Lions, VFW,
Moose, and other organizations.

His commitment to life and his will-
Ingness to implement that commit-
ment in the most personal way is per-
haps best llustrated by his family.
After remarrylng, he and his wife
raised 3 children from his first mar-
riage, 5 from his second, and 20 Amer-
asian children he either adopted or
sponsored. Twenty-eight children in
all, Mr. President, named, James,
Robin, Douglas, Kathy, Tony, Darrell,
Raeann, David, Danny, Karen, Joe,
Bobby, Lex, Dwayne, Steven, Heidi,
Edward, Andrew, Sam, Norman, Alan,
John, Dottie, Richard, Robert, Ray-
mond, Gary, and Tommy, I can think
of no finer way to transmit to the
future the values of compassion and
enterprises that embodied Bob Blair’s
life. Taking children into his home
and raising them as his own was not a
gesture; it was a commitment.

Mr. President, Bob Blair’s phliloso-
phy was made concrete and tangible
by his contributions to his community.
And, perhaps more importantly, his
philosophy was demonstrated In the
intangible ways that touch the souls
of those who knew him and took on
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U .S. SENATE,
COMMITTEE ON THE BUDGET,
Washington, DC, Oclober 1, 1987,
Hon. JouN C. STENNIS,
Chairman, Commitlee on Appropriations,
U.S. Senale, Washington, DC.

Dear MR. CHAIRMAN: This letter is to
Inform you of & revision In scorekeeping by
the Committee on the Budget In connection
with the effects on fiscal year 1988 of H.R.
1827, making supplemental appropriations
for the fiscal year ending September 30,
1987, and for other purposes, Pub. L. No.
100-71 (July 11, 1987), Through reexamina-
tion of the treatment of mandatory and dis-
cretionary components of H.R. 1827 and
other components of the 302(a) allocation
to the Commlittee on Appropriations, we
have determined that an adjustment of the
accounting under section 302(a) of the Con-
gressional Budget Act of 1974 is called for,
having the effect of increasing discretionary
spendlng avallable to the Committee on Ap-
propriations by the amounis of $68 million
In budget authority and $504 millien in out-
lays.

It 18 of course the prerogative of the Com-
mittee on Appropriations to ailocate this
spending among lts subcommittees and
make appropriate accounting adjustments
in their 302(b) spending levels.

Sincerely,
LawtoN CHILES,
Chairman.e

THE NOMINATION OF JUDGE
ROBERT BORK TO THE US.
SUPREME COURT

e Mr. GLENN. Mr. President, the
Senate has a constitutional role in ap-
proving or disapproving Judge Robert
Bork to the Supreme Court. This par-
ticular appointment Is undoubtedly
one of the most, important Senate con-
firmations we will have for a long
time.

In assessing Judge Bork’s nomina-
tion, my vote in the Senate must be
decided on what I believe are the best
interests of the Nation and the State
of Ohio.

Having now made those judgments, I
must in good conscience oppose the
Bork nomination.

On a number of specific concerns, I
do not believe Judge Bork’s views re-
flect the feelings and values of most
Amerlcans and Ohioans, For example:

Individual rights: A primary role of the
Supreme Court is to actively protect the
fundamental rights of all Americans, In
Judge Bork’s view, the Court is limited to
the exact wording of the Constitution in de-
fending Individual liberties, nothing more,
nothing less, But in some cases, it is uncer-
tain what the framer’s Intent was, or might
be, In light of changing customs, morals,
mores, and ethics now generally accepted by
most Americans.

Civll rights: The legislation passed In the
1960’'s to guarantee the rights of black
Americans was & long overdue remedy to
decades of slavery and oppression. In Judge
Bork's view, the legislation constituted “an
extraordinary incursion into individual free-
dom.” While black Americans were fighting
for the right to slt at lunch counters and to
stay in hotels with white Americans, Judge
Bork was criticizing the Public Accommoda-
tions Civil Rights Act of 1984. Bork publicly
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stated his opposition to the Civil Rights law
which opened public accommodations to
peobple of all colors, implying this would In-
fringe upon the righis of those who would
diseriminate to choose their own morality.

Women's rights: The courts have an im-
portant role to play In protecting women
against discrimination. In Judge Bork’s
view, cases of sex discrimination should not
receive heightened scrutiny under the equal
protection clause of the 14th amendment.
Consider how much worse off our mothers,
wives, sisters, and daughters would be if
Judge Bork's views had prevaliled.

Privacy: Bork has stated that a right of
privacy 18 not derived from constitutional
materials, Specifically, Bork disagrees with
the Supreme Court’s declsion on Griswold
versus Connecticut, In which the Court
found a right to privacy In the context of a
married couple’s use of contraceptives.
Clearly this view jeopardizes all subsequent
Supreme Court rulings predicated upon a
privaey right, such as the right to choose to
have an abortion (Roe versus Wade), and
the right to be free from Involuntary sterili-
zation by the state (S8kinner versus Oklaho-
ma).

Congressional Access to Courts: Bork has
ruled that Members of Congress have no
standing to sue the executive branch In
court. Under his view, Congress as an entity
could not challenge the constitutionality of
the executive branch’s actions In the Iran-
Contra affair; nor could individual Membeis
have challenged the constitutionality of the
Gramm-Rudman Act,

“One man, one vote”: Bork opposes this
Supreme Court ruling, statlng that the prin-
ciple runs counter to the text of the Four-
teenth Amendment. Consistently, Bork op-
posed the Supreme Court’s declsion uphold-
ing the authority of Congress to curb the
use of lteracy tests in order to protect the
right to vote.

The promise and the greatness of
the American dream has always rested
on the high premium we place on the
rights of the individual. We’re not the
only country in the world to use “ma-
Jority rule,” but no other Constitution
protects the fundamental human
rights of indlviduals the way ours
does. In protecting these rights, the
Supreme Court has become the histor-
ic guardlan of Indlvidual liberty.

But Judge Bork, for example, would
have allowed States to ban contracep-
tives, to require voters to pay a poll
tax, to enforce restrictive covenants,
to outlaw abortion, and to sterilize
prison Inmates against their will,
among other things.

While the above is only a partial
review of the record, I don’t believe
that most Ameticans and Ohioans will
see Judge Bork’s views as falling
within the mainstream of American
judicial and legal thought that they
want for their children and America’s
future.

I therefore urge my Senate col-
leagues to join me in rejecting his
nomination.e
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THE HELMS AMENDMENT TO
REPEAL THE DC INSURANCE
LAW

o Mr. KENNEDY. Mr. President, yes-
terday’s vote on the amendment pro-
posed by Senator HeLMs to the Appro-
priation Act for the District of Colum-
bia concerns me greatly. This amend-
ment allows for the repeal of a law
passed by the District which imposes a
6-year moratorlum on the use of the
HIV antibody test by health and life
insurers. Such action compels me to
respond.

Under the principle of home rule,
the District of Columbia has the right
to legislate its own insurance regula-
tions. Although the Home Rule Act
does allow for congressional oversight
of District laws, it must act within 30
days. More than a year has passed.
Though Senator HELMS has put this
question before the Senate before, this
measure has not made it through Con-
gress, Either there Is home rule or
there is not. I object strongly to this
action at this late date. For Congress
to have acted now makes a mockery of
home rule.

I am also opposed to this amend-
ment on the merits. The AIDS crisis
demands immediate attention. We
must do everything within our power
to help stop the spread of this deadly
virus. We must reach out with compas-
sion and care to those who have been
exposed to the virus or stricken by the
disease. The public and private sector
must work together to find a way to
provide health services for the grow-
ing AIDS population. It Is estimated
that the direct cost of health care for
people with AIDS will swell to $16 bil-
lion or more by 1991. Abandonment by
insurers of people infected with the
AIDS virus is not an adequate or ac-
ceptable response.

The District of Columbia has tried
to deal wisely and compassionately
with one of the most complex Issues
involving AIDS, and the Congress
should not have overridden that deci-
sion.e

NAUM MEIMAN

@ Mr. SIMON. Mr. President, in
recent months our perceptions of the
Soviet Union have undergone rapid
change. Glasnost has Inspired a new
openness in many areas of Soviet
policy. This is to be commended. For
me & particularly encouraging step has
been the release of several longstand-
Ing refuseniks,

It 1Is, however, only a step. Many
more steps must be taken. For every
refusenik released many more remain
behind. Among them iIs my good
friend, Naum Meiman.

If further progress is to be made, the
recent releases cannot be taken for
granted. Glasnost Is not an Irreversible
process, as recent criticisms by two
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does the Louis Harris Poll to which I
referred tell us? It tells us plenty. Do
the American people have an opinion
on hostile takeovers? How about the
business community? What Is their
view? The reaction is & real eye
opener. Here it Is:

First, among the groups affected by
hostile takeovers which group did the
American public feel rated the princi-
pal concerm? The poll measured the
concern among five key groups: Stock-
holders, top management, employees,
the community where the company is
located, and the firm's customers. The
result was qulte a surprise. When
asked which are “affected a great
deal,” employees come through as far
more important than any other group:
B9 percent say a great deal, 50 percent
say the same for the community, 44
percent cite the customers, 43 percent,
the top management, and 42 percent
and last—the stockholders. This was
true in all categories of persons ques-
tioned when asked what group needed
to be protected the most, the public as
& whole said employees by a 63-per-
cent margin. And get this—the stock-
holders said employees needed protec-
tion the most by a 65-percent margin,
tob business executives picked employ-
ees a3 most deserving of protection
with a 48-percent vote, and as might
be expected 67 percent of the employ-
ees thought employees should be pro-
tected most.

The poll concluded that few in the
country as a whole feel that stockhold-
ers are the only relevant parties in a
hostile corporate takeover.

In the responses to the extreme
proposition that for the hostlle take-
over to succeed it should command 80
percent of the vote of stockholders.
The total public supported this posi-
tion by a landslide vote of T7 to 19 per-
cent.

This poll was conducted by the Louls
Harris organization in the first 3
weeks of January 1987. The organiza-
tion interviewed a cross-section of
1,751 adults. It separately interviewed
682 top business executives. This in-
cluded 265 top executives among the
Business Week 1,000 top corporations,
217 among companies in the $40 to
$400 million size group, and 200 from
the $5 to $40 million size group.

Mr. President, I want to thank my
good friend, the majority leader, once
again for being so gracious and I yield
the floor,

Mr. BYRD. Mr. President, my good
friend is welcome,

RECOGNITION OF SENATOR MC CATN

The ACTING PRESIDENT pro tem-
pore. Under the previous order the dis-
tinguished Senator from Arizona, Mr.
McCain, is recognized for not to
exceed & minutes.

Mr. McCAIN. Mr. President, I be-
lleve that the distinguished majority
leader had allowed me 15 minutes. If I
might find out if that is correct? It I
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could have the attention of the major-
ity leader?

The ACTING PRESIDENT pro tem-
pore, I say to the distinguished Sena-
tor from Arizona the order was 5 min-
utes.

Mr. McCAIN. Could I have the at-
tentjon of the majority leader?

The ACTING PRESIDENT pro tem-
pore. The Chair would say of the
action of the majority leader, under
the previous orders his schedule was
such that the 9 o’clock hour would be
the time when we would have the vote
and if the Senator from Arizona
should take 15 minutes, that would
extend beyond the hour of 9 o’clock.

Mr. BYRD. What was the guestion
the Senator addressed to me?

Mr. McCAIN. In discussion with the
distinguished majority leader yester-
day, the leader was kind enough to
extend me the courtesy, or see if he
could arrange the courtesy of 15 min-
utes for me yesterday? The President
stated I have § minutes,

Mr, BYRD. Yes, the distinguished
Senator asked me for 15 minutes. I
had a piece of paper given to me last
evening indicating that the Senator
wanted 5 minutes, so I entered the
order in that fashion.

Mr. President, I ask for unanimous
consent the Senator be given 15 min-
utes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it 1= so or-
dered, and the Senator is recognized
for 15 minutes.

Mr. McCAIN, Thank you. I would
like to again express my appreciation
for the many courtesies extended to
me, such as this example, by the ma-
Jority leader,

THE NOMINATION OF JUDGE
ROBERT BORK

Mr. McCAIN. Mr. President, each of
us in the Senate has had a great deal
of time and an ample supply of advice
to help us decide how to vote on Judge
Bork’s nomination for the Supreme
Court. This process has been made
more difficult for some of us by ex-
tremely intense special interest group
lobbying, and In some cases outright
distortion, disinformation, and hyste-
ria in trying to generate opposition to
Judge Bork. I would like to explain
why I am golng to vote in favor of con-
firmation, and why I do so without
any hesitation.

I believe that what the Senate
should appropriately examine in a
nominee are: Integrity and character,
legal competence and ability, experi-
ence, and philosophy and judicial tem-
perament. I believe Robert Bork is
well quallfied in all four respects, and
that view is shared by the vast majori-
ty of people who have observed Judge
Bork in his capacity as Solicitor Gen-
eral and Federal Court of Appeals
Judge. In fact, former Chief Justice
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Warren Burger testified before the
Senate Judiclary Committee that: “I
know of no person who meets those
qualifications better than he does.”

Let me take the criterla in order,
First, Integrity and character. Judge
Bork's honesty, integrity, and dili-
gence are above reproach. The only
issue that has been raised in this con-
text is whether he acted properly in
following President Nixon’s 1973 order
to fire Archibald Cox during the Wa-
tergate Investigation. There 15 no find-
ing that Bork was ever guilty of im-
proper conduct. In fact, during that
difficult episode, Robert Bork dis-
played courage and statesmanship and
helped protect the integrity of the
Watergate Investigation. After deter-
mining that it was legal for him to dis-
charge Cox, Bork Informed Attorney
General Richardson and Deputy At-
torney General Ruckelshaus that he
intended to resign as soon as the firing
was completed, Richardson and
Ruckelshaus persuaded him to stay
because they thought it was Important
to have someone of his integrity, stat-
ure, and knowledge to continue on in
the Justice Department. That decision
helped prevent large-scale resignations
that would have hurt the Department
and the subsequent investigation. And
Bork immediately safeguarded the In-
vestigation from any interference and
kept it on track. In short, the attack
on Robert Bork for this difficult act is
simply without merit. In fact, Elliot
Richardson testified before the Judici-
ary Committee last week In sirong
support of Bork's confirmation.
Trying to use Watergate against Judge
Bork Is a ttansparent, political refuge
for those seeking to use any argu-
ments they can think of.

Next, let us consider legal compe-
tence and ability. Even his strongest
crities do not clalm any shortcoming
here. He was a professor at Yale Law
School for 16 years; Phl Beta Kappa,;
honors graduate from the Unlversity
of Chicago Law School. He was Solicl-
tor General from 1973-77, represent-
ing the United States before the Su-
preme Court in hundreds of cases. He
was unanimously confirmed by the
Senate In 1982 for the Federal Court
of Appeals for the D.C. Circuit—re-
ceiving the American Bar Assoclation's
highest rating. In that capacity as a
Federal appeals judge, not one of the
more than 400 opinions that he has
authored or joined has even been re-
versed. In addition, the Supreme
Court has reviewed 6 of the 20 cases in
which Bork filed a dissenting opin-
fon—and the Court agreed with Judge
Bork in all 6. This distinguished
record, when added to the fact that
Judge Bork has been in the majority
in 95 percent of the cases he has heard
as & Federal judge, demonsirates that
he i1s not some Intellectual “loose
cannon on deck,” or a quixotic or mav-
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erick jurist, but is a thoughtful, rea-
soned jurist. He Is not out to rechan-
nel the mainstream of American juris-
prudence,

Next, let me touch briefly on experi-
ence. I have discussed that a little al-
ready, but In the peculiarities of this
particular confirmation process, Judge
Bork’s experience Is especlally impor-
tant. That Is because much of the crit-
fclsm of Judge Bork arises from writ-
Ing and commentaries he made many
years ago as an academic. He has de-
fended this academic record, but has
also recanted some of his older state-
ments, such as a statement of the
19060’s that he did not believe the
“commerce clause” of the Constitution
was a valid source of power for Con-
gress Lo outlaw racial diserimination in
public accommodations.

I will go Into my observations about
Judge Bork’s judicial philosophy in
more detail later. My point here is
that, it 1s one of the objectives of an
academic to be critical, often provoca-
tive; Robert Bork’s record of Federal
gervice, first as Solicitor General and
then as a Federal appellate judge, Is
critically important In order to deter-
mine his abilities and performance.
We have a track record on Robert
Bork under these circumstances—cir-
cumstances which are far more rell-
able indicators of his approach to
being & constltutlonal decisionmaker
than an academic article in the 1960's
or the 1970’s. This f-year record in
Government shows that Robert Bork
is hardly & radical, but is rather a very
thoughtful judge in sync with the vast
majority of his colleagues on the
bench.

Finally, I would like to discuss Judge
Bork’s philosophy and judicial tem-
perament—for that Is where the only
honest disagreement and debate can
lie on this nomination.

First, and most importantly, Is the
questlon of Judge Bork’s view of the
role of the judiciary. Judge Bork is
clearly a bellever In judicial restraint.
He believes that the courts should not
create social polley or arbitrate social
policy disputes unless the Constitution
clearly speaks to the issue. He believes
that in our republican form of govern-
ment such decisions are properly left
to legislatures elected by the people,
not Federal Judges appointed for life. I
have no problem with that view, be-
cause I wholeheartedly agree with It.

Now, some of my colleagues are 8o
result oriented that they appear anx-
jous to embrace judges who are willing
to bend and shape the Constitution to
fit a particular soclal agenda. That
should trouble people of all political
stripes. No matter how much we may
like the result of a case, we should
never feel comfortable creating new
constitutional precedents out of whole
cloth and binding future generations
simply to accomplish a particular end.
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Not only is that an inappropriate use
of judicial power, but it leaves legisla-
tures incapable of changing the out-
come, Congress and State legislatures
cannot change Supreme Court rulings
when they are based on constitutional
grounds, as opposed to statutory Inter-
pretation. That is fine when the Court
ruling is based on a clearly intended
constitutional right. But that is wrong
when & fair reading of the Constitu-
tion shows no such right was within
the realm of Intentions. That is all
Judge Bork Is saying.

Let us take two prime examples—the
two Judge Bork has received the most
criticism for. The right of privacy and
the equal protection guarantee of the
14th amendment.

The right of privacy was created by
Justice Douglas in the Griswold case
and was used as the basis of the later
Roe versus Wade abortion case. It was
created by a Supreme Court opinion
which struck down a Connecticut anti-
contraceptive statute and found vari-
ous “emanations” and “penumbras”
throughout the Constitution which
warranted the leap to creating a new
right that has still never been fully de-
fined. No one, Including Judge Bork,
argues that the Connecticut law was
appropriate. Judge Bork even testifled
that there were other ways to strike
down the law.

What he—and many constitutional
scholars—objected to was creating
such a new constitutional right when
that right could not be found or de-
rived from one of the provisions of the
Constitution or our Bili of Rights. And
he objected to creating a right that
has no definition or ¢lear limits. For
example, does such a right prohibit a
legislature from outlawing production
and use of drugs in your own home?
Does such a right prohibit outlawing
prostitutlon?

The point is that just because one
might be comfortable with the result
of the Griswold case, does not mean it
was well-reasoned or good law. The
fact that Judge Bork has criticized its
reasoning does not mean he is opposed
to privacy or contraceptives. It simply
means he Is willing to point out the
obvious problems with the Court’s rea-
soning.

One should remember that, if our
courts are free to go beyond the terms
of our cherished Constitution to
create new constitutional mandates
that some might find acceptable, the
Supreme Court In later years could
use that free-roaming power to create
mandates we do not like. Neither
course Is sound. The only sound course
for the courts Is to apply the law as it
Is written, not create it as they might
wish it to be.

That same reasoning used in the
Qriswold case led to what must be the
clearest example of judicial “legisla-
tion”—the abortion case of Roe versus
Wade. Whether one is pro or antlabor-
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tion, or whether one approves or dis-
approves of the result of the decision,
it is difficult to argue that the Court’s
opinion is not constitutionally suspect.
The Court found that this new consti-
tutional right of privacy forbid the
States from regulating abortion during
the first 3 months of pregnancy, au-
thorized limited regulation of abor-
tions during the second 3 months, and
authorized States to severely regulate
or prohibit abortions during the last 3
months, Furthermore, these constitu-
tional rights could be subject to
change as medical technology changed
and advanced,

This may or may not be how a legis-
lature should decide how abortions
should be regulated. But to argue that
the Constitution says this is nonsense,
And to establish constitutionsal rights
that can vary as technology changes s
nonsense.

Again, the issue Is not whether Bork
Is antiabortion or antiprivacy. The
question is this: Is Robert Bork unfit
for the Supreme Court because he be-
lieves this declsion is loglcally and con-
stltutionally flawed? I think not.

Let us take the other area where
Judge Bork’s views have been grossly
distorted and critlcized—the equal pro-
tection clause of the 14th amendment,
which says no State shall “deny to any
person within its jurisdiction the equal

protection of the laws.”
The majority of the Court has devel-
oped a “three-tlered” approach to

equal protection analysis, which Bork
has thoughtfully criticized. The Court
divides people into various groups and
then applies different standards of
protection depending on what group
you are In. “Suspect” classifications,
Including racial groups, are given
“strict scrutiny” by the Court. A
gsecond tier of groups, including sexusal
classifications, 18 given “Intermediate
scrutiny.” Other group classifications
need only have a “rational basis.”
Judge Bork has criticized this for good
reason. The Court has never adequate-
ly explalned the criteria by which
groups are included or excluded in
these different categories. The Court,
in fact, has been inconsistent in
making such groupings and applying
these tests. Judge Bork says we should
apply the equal protection guarantees
equally to ali persons, and that any
distinction made by classifying people
must pass the same test of reasonable-
ness, He’s further said that racial dis-
crimination would never be reasonable
or permissible in his view, and that
sexual classifications would very, very
rarely be reasonable or permissible,
That, it seems to me, Is a defensible
position.

In his testimony, Judge Bork has de-
fended himself and his views well. Of
course, we must protect minorities and
even majorities from societal discrimi-
nation. But this does not mean that,
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because he has criticlzed the method-
ology the Court’s used, he iz any less
committed to full and fair enforce-
ment of the equal protection clause.
All it means is that he is 8 smart and
outspoken enough legal scholar to¢
point out some of the very real prob-
lems with the Court’s legal reasoning.

Before 1 conclude, I would like to
comment on some of the opposition to
Judge Bork. I have no problem with
my colleagues voting against Bork if
they truly belleve he Is unfit for the
Supreme Court—although I personally
cannot conceive of how you could
reach that conclusion. I do have a seri-
ous problem, with the tactics of distor-
tion, hysteria, and politicized paranoia
that many of the special interests
have used and exploited to oppose this
man.

They have trled to label him as a
lawbreaker for his performance of his
orders in the Watergate investigation.
Wrong.

They have tried to say his confirma-
tilon means contraceptives will no
longer be avallable, that ahortions will
become [llegal, that homosexuals will
lose their rights, that minorities could
be discriminated agalnst, that women
would lose their equal protection guar-
antees. Wrong, wrong, wrong, wrohg,
wrong.

Let us deal with reality. The oppo-
nents of Robert Bork—who unani-
mously supported confirming Justice
Scalia, who 1s probably more conserva-
tive—have made this a political con-
test, Why? Maybe, because they have
not been able to devise a domestic
policy agenda that has enough popu-
lar support to pursue, So they have
created a monstrous paper tiger out of
Robert Bork—a fearful, loathesome
embodiment of injustices from the
past—that they want to strike down in
righteous wrath.

‘Well, baloney.

The Supreme Court starts its new
term next Monday—and it does so
with a Justice missing. Why? Because
the Judiciary Committee delayed
Judge Bork’s nomination for a longer
period than any other Supreme Court
Justice in recent history. Judge Bork’s
nomination had been sitting in the
Senate for 70 days before the commit-
tee even began its hearings. Well,
enough time has passed. Let us stop
delaying, and let us get a vote prompt-
ly. The American people deserve a Su-
preme Court with nine Justices,

I believe Robert Bork will be an out-
standing Justice and contributor on
that Court.

He 1s a thoughtful and extremely
well quslified lawyer and jurist. He
has impeccable integrity. He is experi-
enced. He espouses the proper role of
the courts—to apply the law and the
Constitution, not find ways to second
guess legislatures when they exercise
their legislative authority. And he is
committed to ensuring that the Con-
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stitution is applied fairly and rational-
1y to all Americans,

The phone calls and letters I have
recelved from the thousands of Arizo-
nang who have contacted me are
almost 2 to 1 in favor of confirming
Judge Bork. There is no question
where those people are on this issue.
As my dear friend and esteemed prede-
cessor in the Senate, Barry Goldwater,
told me yesterday: “I would be ap-
palled if the Senate didn’t confirm a
man who's 50 exceptionally well quali-
fied. The Senate would lose it's self-re-
spect If it turns Bork down.” Indeed,
Mr. President, I do not know how any
American who has closely and fairly
studied this man’s record and heard
his testimony could help but think
that Robert Bork deserves our support
and will be & great Supreme Court
Justice.

Thank you, Mr. President.

The ACTING PRESIDENT pro tem-
pore. The Senator's time has expired.

RECOGNITION OF SENATOR
BENTSEN

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the
distinguished Senator from Texas
[Mr. BenTsEN] Is recognized for not to
exceed 15 minutes, The Senator from
Texas.

Mr. BENTSEN. Thank you very
much, Mr. President,

NOMINATION OF JUDGE BORK

Mr. BENTSEN. Mr, President, on
July 1, when President Reagan nomi-
nated Robert Bork to the Supreme
Court, it quickly became apparent
that the President had selected a
Jurist of substantial intellect and un-
challenged integrity who would never-
theless be an extremely controversial
nominee.

Millions of Americans feel very
strongly about the Bork nomination.
They fervently embrace or emphati-
cally reject his outspoken views on
some of the basic issues in our democ-
racy—Iissues like privacy, equality, and
gl;e way our Constitution is interpret-

The Bork nomination has assumed
an added significance in the minds of
many Americans. As successor to Jus-
tice Powell and the potential “swing
vote” on the Supreme Court, Robert
Bork will, if approved by the Senate,
be in position to exercise vast influ-
ence over every aspect of American
life well into the 21st century.

At the time Judge Bork’s nomina-
tion was announced I resolved to with-
hold judgment—and comment—until
the Committee on the Judiciary had
completed its hearings. I wanted to
hear Judge Bork testify and respond
to the committee. I wanted to hear the
opinions and testimony of jurists and
representatives of those who felt most
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threatened by—and supportive of—
Judge Bork.

Those hearings have been complet-
e¢d. I have heard Judge Bork. I have
listened to the testimony. I have
weighed the arguments pro and con
and I have decided to oppose the con-
firmation of Robert Bork as a Justice
of the Supreme Court.

Mr. President, I would like to take
Just a few moments this morning to
explain some of the key factors that
influenced my decision to vote agalnst
Judge Bork’s confirmation. One point
that came in clearly through the static
of the committee hearings was Judge
Bork’'s repeated bellef that he cannot
properly read the Constitution as rec-
ognizing a general right to privacy
since no particular provision of the
document specifically grants such a
right.

I happen to agree with a former Su-
preme Court Justice named Louis
Brandels who wrote that the makers
of the Constitution “conferred, as
against the Government, the right to
be let alone—the most comprehensive
of rights and the right most valued by
civilized men.”

Mr. President, I am not prepared to
vote for a Supreme Court nominee
who heas steadfastly refused to ac-
knowledge that the people of America
have a constitutional right to priva-
cy—especially in the home,

The case that most vividly demon-
strates my differences with Judge
Bork on the issue of privacy in the
home 15 Griswold versus Connecticut.
In that case the Supreme Court struck
down a State law that banned the sale
or use of contraceptives, even by mar-
ried couples. Judge Bork has called
that declsion “unprincipled.” And as
recently as 1936 he suggested that he
dld not think “there is a supportable
method of constitutional reasoning
underlying the Griswold decision.” I
could not disagree more, I do not
think Government has any business
intruding into the American home.

Civil rights 1s another area where
Judge Bork and I have profound dif-
ferences that make it impossible for
me to vote for his confirmation. As far
as I can determine, in virtually every
case where he has taken a position,
Judge Bork has opposed the advance-
ment of civil rights over the past 2%
years,

In 1963 he suggested the public ac-
commodations bill pending before
Congress contained a principle of “un-
surpassed ugliness” since it would
coerce white restaurant and hotel
owners to serve patrons they would
prefer not to serve. A year earller in
1962, the first major hotel in Houston
to be integrated had opened for busi-
ness. As head of the company that
owned that hotel, I find such a state-
ment repugnant.
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In 1968, in 1971, and in 1973 he criti-
cized “one-person, one-vote” declsions
by the Supreme Court. In 1973 and
again in 1985 Judge Bork attacked the
Supreme Court decision, Harper
versus Virginia Board of Election, that
outlawed the use of a State poll tax as
& prerequisite to voting. He continues
to hold this position.

Just as a personal aside, Mr. Presi-
dent, I want to point out that back in
1040, when I was a Member of the
House of Representatives, we voted on
& constitutional amendment to outlaw
the poll tax. Only two Members of the
Texas delegation voted for that
amendment—and I was one of them.
80 1 admit to being a lttie upset when
almost 40 years later, we have a nomi-
nee for the highest court in the land
who throws legal darts at decisions
outlawing the poll tax.

In g very fundamental and very sig-
nificant sense, America has set its
house in order when it comes to civil
rights., Sure, I know many people
would argue that we still have a long
way to go. But even they would agree
that we have made major, irreversible
progress. That progress was purchased
at a price. We all looked hard at our-
selves, we made changes and some-
times those changes were traumatic.
But they have had time to sink In and
take hold and be accepted.

I question whether very many Amer-
lcans—black, white, Hispanic or
others—want to turn back the clock
and revisit those questions. We do not
need any more narrow legal debate on
what is right and just for America
when 1t comes to civil rights. We have
already answered those questions.
Now what we need to do i3 consolidate
our progress and keep moving forward.

My third point of disagreement with
Judge Bork concerns his interpreta.
tion of the equal protection clause of
the 14th amendment. According to
Judge Bork—as recently as 4 months
ago—the equal protection clause
should be “kept to things like race and
ethnicity.” The Supreme Court dis-
agrees, I disagree. Millions of Ameri-
can women disagree. We belleve that
the equal protection clause should also
protect women against discrimination
in the workplace.

I am aware that in his testimony
before the Senate Judiclary Commit-
tee, Judge Bork beat a tactical rhetori-
cal retreat. He reversed field and al-
lowed that the equal protection clause
should apply to “everyone.” Well, that
Is fine as far as it goes, but it is pre-
cisely that kind of new-found reason
that has ralsed troubling questions
about Judge Bork’s so-called confirma-
tion conversion.

Obviously, Mr. President, Judge
Bork has a keen legal mind. He works
hard and has written copiously. He
has a flalr for the language. He has
earned his reputation as something of
& “Legal Lone Ranger,” with a talent
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for investing almost any position, no
matter how farfetched, with a patina
of intellectual respectability.

Some witnesses have even testified
that is the only way to rise in the rar-
efied intellectual ether of Yale Unlver-
sity. And that may be true.

But it i3 also true that a feisty, iron-
clad consistency has been the trade-
mark of Judge Bork’s career, at least
until this summer,

It concerns me, and perhaps it may
even trouble Robert Bork’s supporters,
that he demonstrated more flexibility
in 6 days before the committee than in
the previous 25 years.

Those who would like to see Judge
Bork confirmed by the Senate have
frequently made the point that he is a
“law and order judge.” I agree and I
commend Judge Bork on his strong
stand in this area. If an abiding com-
mitment to law and order was the only
point at issue, I would have no prob-
lem voting for Robert Bork.

But look at the composition of the
court, Mr. President, and you will see
that we will have a law and order Su-
preme Court with or without Judge
Bork. That path is already charted.
The Rehnquist court has left no doubt
in this area. With law and order
Judges like Scalia, O’Connor, and
White, Robert Bork would really be a
controversial fifth wheel—rather than
a swing vote—on those issues.

I also want to emphasize that I am
not opposed to placing conservative
Jjudges on the Supreme Court. I voted
for Justice O’Connor. I voted for Jus-
tice Scalia. 1 voted for Chief Justice
Rehnquist. And if the administration
is looking for a talented, respected,
conservative Supreme Court nominee
in the near future, I recommend that
they take a close look at someone like
Fifth Circult Court Judge Pat Higgen-
botham of Dallas who has all of the
talent and none of the controversy
that surrounds Judge Bork.

Mr. President, I cannot In good con-
sclence vote to confirm Robert Bork’s
nomination to the Supreme Court. I
have profound disagreements with the
nominee on issues a3 basic as privacy
in the home—civil rights—and the
equal protection clause of the 14th
amendment. I have doubts about his
new-found flexiblility.

Judge Bork is a controversial, ideo-
logical nominee who Is staunchly op-
posed by s0 many ordinary cltizens
from so many walks of life. In my
Judgment he is not an appropriate
choice for the Supreme Court and I
urge my colleagues to join me in op-
posing this nomination.

Mr, President, I yield back the bal-
ance of my time.

The ACTING PRESIDENT pro tem-
pore. Who seeks recognition?
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RECOGNITION OF SENATOR
SIMPSON

The ACTING PRESIDENT pro tem-
pore, Under the previous order the dis-
tinguished Senator from Wyoming
[Mr. Stmps0N] Is recognized for not to
exceed 10 minutes.

Mr. SIMPSON. Mr, President, I
thank you.

THE NOMINATION OF JUDGE
ROBERT BORK

Mr. SIMPSON, Mr, President, I have
the greatest respect for Senator BENT-
BEN. He Is an extraordinary mean.
There Is no one more respected here In
this body. So I am disappointed to see
g;a.t; he too has decided to reject Judge

rk.

I thought I would just speak for &
few moments this morning regarding
that nomination as I have witnessed
geveral of my colleagues pronoiunce
their decision to reject Robert Bork—
to reject him completely. Those deci-
sions have come yesterday, they have
come today, and they came only 1 day
following the close of the public com-
mittee hearings on the nomination.
i'I‘ha.t is the most dlsappointing part of
t.

I do not wish in any way to be mis-
construed In doubting the sincerity of
those who have already stated their
opposition here on this floor, But I am
concerned that such actions may lead
other Senators Into a hasty decision
on the nomination.

I refer to it as the “defection-of-the-
day mode.” Yet, those who have
spoken, and sincerely so, were not on
my list as ever belng for Judge Bork,
but simply always “willing to lsten.”

The Judiciary Committee engaged In
many hours of testimony and discus-
sion on the Bork hearings. But that is
only the first step in the fulfillment of
the Senate’s duty to “advise and con-
sent.” That is the ifrony of the situa-
tion. We have not even done anything
in the Judiciary Commlittee. On next
Tuesday, the commiitee will vote on
the nomination of Judge Bork, and
then that nomination will be taken to
this floor for complete and thorough
debate by the full body of 100, We
have never had that yet. Eighty-six of
us have never even been in the full
debate,

80 I urge my colleagues who have
not had the opportunity to fully
review the committee hearings and
the transcript to do so. I urge my col-
leagues to withhold judgment and to
review the committee report after its
completion—and that has not yet been
compiled—for further explanation of
the events which have transpired in
the committee room on this very im-
portant matter. That seems odd to
me—not to have reviewed the tran-
scripts, not to have reviewed the
report.
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So I say respectfully to all my col-
leagues: I do hope and trust you will
collect all of your facts, review the
transcripts, read the report, ask what
portions of his background disturb
you. My hunch 1is that it will be some-
thing he said in 1963, which has been
well explained, on civil rights. As I
have sald many many times, there are
three present Members of this body
who voted against the clvil rights bill,
and they are not lesser people to us at
all, not one whit. They are superb
people in this Senate. We do not keep
score on them,

There was more discussion of the
1971 Indiana law review article than
there was of the Constitution of the
United States during the committee
debate, and that was disappointing, be-
cause he prefaced all that with the
statement that it was informal; that if
it was to have been more balanced and
more thorough and more complete
and more well researched, he would
have written a book. But let me tell
you, I heard enough about the Indiana
law review article of 1971 to last for-
ever, As I say, there was more refer-
ence to it than there was to the Con-
stitution of the United States.

80 I hope my colleagues will do that
and will listen. That is called fairness.
I think that is all we call it, and we all
know that, because in our own lives,
and especlally our political lives, we
have suffered slings and arrows aplen-
t!y-

This nomination is politics, pure and
simple politics, nothing more. There
will be others, and there have been
some before, but this one is the quin-
tessential polltics. This is the selection
of Supreme Court Justices by Roper
poll and Harris poll and Gallup poll. I
do not think that is what the Found-
ing Fathers had in mind some 200
years ago when they asked us here to
perform our role of advice and con-
sent.

As my lovely friend from Texas has
Just said, 50 many citizens from so
many States are so disturbed about
this. Who would not be? I have never
seen such an extraordinary campalgn
of misinformation, distortion, and
les—and I use that word very careful-
ly. I do not ever try t¢ misuse the word
“Yes.” That is much more than loose
facts.

If I were a young lawyer living in
Cody, WY, which I was at one time,
and ralsing my bables, and doing my
business, and coaching the Little
League, and going to the Rotary Club
and the Chamber of Commerce, and I
picked up the paper—the Caspeér Star-
Tribune or the Billlngs Gazette, or
whatever, it might be in Wyoming—
and read the full-page ads of “The
People versus Bork,” and the refer-
ence to the young, pregnant woman,
and the fact that there would be an in-
vasion of the hedroom, an invasion of
privacy, and no rights of privacy for a
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woman, and If I hear Gregory Peck—
and that 15 a powerful ad of his, 1
would be deeply alarmed. I have been
a great admirer of his, and thus there
is another irony: that great movie of
his “To Kill A Mockingbird,” was
about fairness and prejudice; and his
ad is harsh and alarming and distort-
ed. and it has helped to prejudice the
American people agalnst Judge Bork.
That 15 the way it 13,

If I had seen those things while 1
was busy with my life as most Ameri-
cans are—they are not really paying
attention, but they read and they
watch and they have seen all this—and
they are frightened. Who frightened
them, and with what? They were
frightened with emotion, fear, guilt,
and racism, As I say, if I had been In
that situation, I would have turned to
Ann and said: “Better write our Sena-
tor. We don’t want a guy like that.
Keep that man off the Bench.”

That is reality. That is all being
spread by those public Interest groups
who are obsessively opposed to this
nomination and were walting for
Judge Bork to surface as soon as Jus-
tice Scalia attalned the Bench.

Elghty-six of our remarkable col-
leagues need to get into this debate,
whether they are for Bork or opposed
to Bork, and then the American
people will know & little more than
they do now,

It was former Attorney General
Griffin Bell, a man for whom I have
the deepest admiration, a very special
man I have learned to know, who said
In testimony before the committee
that when he woke that morning and
read the papers, a poll showing that a
majority of the people were against
Judge Bork, he was struck that Amer-
ica might be abandoning its constitu-
tional process for confirming judges
by getting away from the very
thoughtful and reasoned decisionmak-
ing of the U.S. Senate and turning, In-
stead, to the polls for their constitu-
tional role of advice and consent.

He also eloquently reminded us that
it was Mr, Thomas Jefferson who was
of the opinion that in a representative
form of government, Senators are the
elected ones and that we owe the
people of this great country our “best
judgment.” That was Thomas Jeffer-
S0N.

The best judgment does not mean
what is the best polling data or who is
pushing hardest or who is railsing more
hell. Judgments here should be drawn
after a careful review of facts and
opinions and the transcripts and the
report on each side, from both sides of
the alsle, and not In response to the
latest poll or a television ad or by
weighing the mall. People are doing
that now. They are weighing the mail,
I hope the American public knows
that is going on, too.

So, this remarkable institution, this
U.S. Senate, 18 directed to glve its
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advice and consent. That means we do
that with 100 of us out here debating.
That has not been done. I think it
would be eminently fair to do that.

So let us continue with the process
which has really only just begun, and
let us move now to & vote In the com-
mittee, then move the nomination to
the floor for consideration by this
entire U.S. Senate. Only after those
necessary steps are completed will we
then have a vote on whether to actual-
ly provide our honest advise and con-
sent to the nomination of Judge Bork
as the next Associate Justice of the
U.S. Supreme Court.

I urge a bit of calm and restraint and
deliberate reasoning in an atmosphere
that would be free of emotion, fear,
gullt and racism, stirred up by the var-
fous Interest groups and regrettably on
both sides of the issue,

So I thank you, Mr. President, and [
hope that all of us will look forward to
a very Interesting debate where we can
deal with the issues without the re-
quirement of pollsters to assist us in
our constitutional work.

I thank the Chalr.

The ACTING PRESIDENT pro tem-
pore, The Senator from Kentucky
using his prerogative as a Senator sug-
gests the absence of a quorum.

The clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll,

Mr. BYRD. Mr. President, I ask
unanimous consent that the order for
the quorum c¢all be rescinded.

The PRESIDING OFFICER (Mr.
nge'gB). Without objection, it is so or-

ered.

NATIONAL DEFENSE AUTHORI-
ZATION ACT FOR TFISCAL
YEARS 1988 AND 1989

The PRESIDING OFFICER. Under
the previous order, the Senate will
now resume consideration of the un-
finished business, 8. 1174, which the
clerk will report.

The legislative clerk read as follows:

A bill (8. 1174) to authorize appropria-
tions for fiscal years 1988 and 1989 for mili-
tary activities of the Department of De-
fense, for milltary construction, and for de-
fense activitles of the Department of
Energy, to prescribe personnel strengths for
such fiscal years for the Armed Forces, and
for other purposes,

The Senate resumed consideration
of the bill.

Pending:

(1) Bumpers Amendment No. 82§, to limit
the operational deployment of certain stra-
tegic offensive nuclear weapons systems and
launchers.

(2) Dole-Warner Amendment No, 839, to
provide that the United States shall not be
obligated to abide by the provisions of the
SALT II Treaty, in whole or in part, unless
and until (a) the Senate has amended the
‘Treaty 8o as to glve it legal force if it were
ratified; (b) the Senate has given its advice
and consent to the Treaty; (¢) the Union of
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Without objection, the bill is deemed
to have been read the third time.

The bill having been read the third
time, the question is, Shall it pass?

So the bill (S, 888), as amended, was

passed.

Mr, NUNN, Mr. President, I move to
reconsider the vote by which the bill
was passed.

Mr., WARNER. I move to table the
motion to reconsider.

The motion to lay on the table was
agreed to.

Mr. NUNN. I thank the Chalr, I
thank my friend from Virginia. I
notice my friend from Virginia voted
for us several times. I thank him for
those votes.

FOREIGN RELATIONS AUTHORI-
ZATION ACT, FISCAL YEAR 1988

Mr, BYRD. Mr. President, I ask for
the regular order.

The PRESIDING OFFICER. Regu-
lar order Is requested.

Under the previous order the Senate
will proceed to the consideration of
the bill S. 1394 which the clerk will
report.

The legislative clerk read as follows:

A bill (8. 1394) to authorize appropria-
tions for fiscal year 1988 for the Depart-
ment of State, the United States Informa-
tion Agency, the Board for International
Broadcasting, and for other purposes.

The Senate proceeded to consider
the bill.

The PRESIDING OFFICER. The
Chailr recognizes the majority leader.

Mr. BYRD. For the information of
Senators, it is my intention not to
have any rolleall votes after 3:30 to 4
today, but I would lke to see the
Senate make progress in the meantime
on the State Department authoriza-
tion bill. After 3:30, 4, it will be my In-
tention to set up a period for morning
business 50 that Senators might speak
as long as they wish on other matters.
I know there are some Senators who
wish to speak on the Bork nomination,
But I would hope that during this
period between now and, say, 3:30 at
least the Senate could stay on the
State Department authorization bill.

The Senator from Rhode Island and
the distinguished ranking manager
have worked hard in the committee.
This measure has been on the calen-
dar a long time. Every time I turned
one corner, I would find the chalrman
meeting me and importuning me, ad-
juring me, beseeching me, urging me
to get on to this State authorization
bill. Moreover, we cannot take up the
State-Justice-Commerce appropriation
bill until this bill has been passed. So
it 1s important that we get some
progress made today.

However, I promised Mr. Bavcus
that I would seek consent for him to
speak out of order for 10 minutes or &
or 8§ or 7, somewhere along there, and
I would hope then that we could wait
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until 3:30 at least before other Sena-
tors speak on the Bork nomination.

8o I ask unanimous consent that the
distinguished Senator from Montana
{Mr. Baucus] may speak any time up
to 10 minutes. That will give other
Senators time to prepare for taking up
the State Department authorization
bill. S8ome Senators may have amend-
ments and so0 on.

The PRESIDING OFFICER. Is
there objection?

Mr. HELMS. Reserving the right to
object, if the majority leader will be 80
kind as to Include the same provision
for Senator HECHT, there will be no ob-
Jection.

Mr. BYRD. As a matter of fact, the
Senator does not need unanimous con-
sent, Mr. President. I am just trying to
lay out the matter in a framework
that will hopefully assure the manag-
ers of that bill that they will not be in-
terrupted s0 much during this after-
noon. But the Senator does not need
consent and he can speak longer than
10 minutes,

Mr. HELMS. We will just have an in-

formal agreement. Senator HECET can
have 5 minutes as well. I agree you do
not need unanimous consent in either
case,
Mr. BYRD. We would need unani-
mous consent if we prohibited Sena-
tors from speaking on other matters
during the next 2% hours.

Mr, HELMS. That I8 true, and I am
willing to enter into that if the majori-
ty leader will propound it and Include
Senator HECHT.

Mr, BYRD. I will do that.

Mr. HELMS. I thank the Senator.

Mr, BYRD. I ask unanimous consent
that speeches be germane to the
matter before the Senate, the pending
business, with the exception of Mr.
Baucus and Mr, HECHT,

The PRESIDING OFFICER. With-
out objection, it is so ordered.

Mr. BYRD. And then I would like to
indicate to the Senate it is my Inten-
tion soon to move to the Verity nomi-
nation. I do not intend to so move this
afternoon but Senators should be
aware of my intention to move to that.
Possibly I could move to it today and
vote on It Monday or vote on a cloture
motion or something by next week. So
I am just Informing Senators that is
going to be a matter to come before
the Senate—soon.

Also, the catastrophic lllness meas-
ure, I have tried for weeks to get that
matter up, I tried before the recess,
and the objection was that there were
matters that needed to be worked out
on it, “Let’s wait untll after the
recess.” After the recess I tried and
have not been able to get it up. So I
may make that motion this afternoon
and put a cloture motion on it, which
would mean that sometime next week
we would vote on that cloture motion.
I do not want to catch anybody un-
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awares, 50 I am laying 1t out on the
table for that purpose.

Mr, HELMS. Will the Senator yleld?

Mr. BYRD. Yes.

Mr. HELMS, There will not be any
necessity for a cloture motion on the
Verity nomination so far as this Sena-
tor is concerned, or any other Senator,
to my knowledge, I say to the distin-
gulshed majority leader that I dis-
cussed this nomination with the Presi-
dent just a little while ago down at the
White House, The only reluctance I
had about it was the nonreceipt of In-
formation that I had requested for 2
years, The President assured me they
were going to work that out, so I think
we can move on.

Mr. BYRD. Very well.

Mr. HELMS. There will be some dis-
cussion, I say to the majority leader. I
do not think anyone is going to filibus-
ter; certainly I am not.

Mr. BYRD. I thank the distin-
guished Senator. I yield the floor.

The PRESIDING OFFICER, The
Senator from Montana.

Mr. BAUCUS. Mr. President, I very
much thank the managers of the bill,
as well as the majority leader, for
working out this agreement. :

Mr. PRYOR. Mr. President, the
Senate Is not in order,

The PRESIDING OFFICER (Mr,
CONRAD). The Senator from Arkansas
18 correct. The Senate 1s not in order.

The Senator from Montana.

NOMINATION OF JUDGE BORK

Mr. BAUCUS. Mr. President, the
brilllance of our constitutional form of
Government rests on the pillars of
three separate but equal branches of
Government and on the wrltten con-
stitutional protection of the people’s
basic rights. The President speaks
with one voice and Is elected by all the
people. The Congress speaks with
many voices but it, too, is elected by
all the people. The Supreme Court, by
virtue of the appointment and confir-
matlion powers of Federal elected offi-
cials, is In effect an extension of the
collective conscience of the United
States,

Thus, when the Senate decides
whether to confirm a Supreme Court
nominee, it 1s not beholden to the con-
cerns of the President but to the deep-
est concerns and needs of the people.
This is particularly true given the life-
time tenure of a Supreme Court Jus-
tice and the need for a Justice to
staunchly defend the people’s consti-
tutional guarantees, including free
speech, equal protection under the
laws, religious freedom, due process
under the laws, and the rights of pri-
vacy.

Like all Supreme Court nominees,
this one will significantly affect all of
us and our children. He is llkely to
serve well into the 21st century. He
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will exercise extraordinary power and
he will affect us directly, for as Judge
Bork stated in his confirmation hear-
ings, In deciding individual cases,
someone gets hurt.

The pecple of Montana have elected
me to represent their views and to ex-
ercise my best Judgment. In deference
to the nominee and In order to give
him his day In court, I felt it only
proper to reserve my judgment until
after the completion of the Judiciary
Committee hearings, It was during
those days of exhaustive questions to
Judge Bork, both by opponents and by
advocates of his confirmation, and
particularly during his answers to
those questions, that my views began
to take shape. Upon reading the tran-
script of that hearing, I now have
reached my conclusion.

It Is clear that Judge Bork Is compe-
tent. He Is a distinguished legal schol-
ar. He has served as Solicitor General
of the United States and on the U.8,
Court of Appeals.

The American Bar Association has
given him its highest possible rating.
It Is less clear, however, that he pos-
sesses the requisite judicial philosophy
to be entrusted with constitutional
powers over our lves,

Although some suggest that the U.S.
Senate should not pass upon the judi-
clal philosophy of a nominee, I belleve
that the Senate not only has a right
but an obligation to do so. Just as the
President may consider judicial phiios-
ophy in his appointment, so0 may the
Senate in its confirmation, Indeed, the
Constitutional Convention debates
make this clear.

It is true that a Senator should not
oppose a nominee who does not ex-
pouse that Sensator’s own particular
Judicial philosophy, but it is equally
true that a Senator may determine
whether a nominee is commitied to
the protection of basic constitutional
values of the American people.

What are those basic values? One Is
the separation of powers of our Feder-
al Government. Another is freedom of
speech. Another 1s equsl opportunity.
Stfll another is personal autonomy:
the right to be left alone.

It is generally agreed that a Su-
preme Court Justice should not make
the law but, rather, interpret the law
according to the plain meaning of the
words either in the Constitution or in
the statute.

Judge Bork, In fact, states that a Jus-
tice should look to the meaning of the
words according t¢ the original intent
of those who drafted them.

1, too, belleve that original intent is
critical. Judge Bork’s view of original
intent as applied to the separation of
powers I believe Is mixed. He definite-
1y is correct In saying that Congress
may not by statute deny a court juris-
diction over constitutional questions,
In fact, he so0 testified before Congress
against a bill that would limit Su-
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preme Court jurisdiction questions
dealing with women’s reproductive
rights.

On the other hand, his views of the

power of executive privilege as applied
in the Watergate era causes grave con-
cern,
It is Judge Bork's view of original
intent, more precisely his use of origi-
nal intent in civil liberties cases, equal
protection cases, and rights of privacy
cases, that I find most disturbing.

Whether it is his interpretation of
free speech, antidiscrimination laws,
or the right of people to basic privacy,
I tind that Judge Bork’s view of origi-
nal intent is too narrow.

It is true that our Founding Fathers
did not consider free speech as it ap-
plies to the times and technologles of
the 1980’s, Neither did they know of
the hopes and aspirations of minori-
ties and their meaning almost two cen-
turies later. And certalnly they were
unaware of the sclentific and medical
techologlies of the future as they apply
it to the rights of privacy.

Judge Bork’s voluminous writings
and views on these basic rights tend to
say that, because the present applica-
tion of those rights were not consid-
ered at the time, they should be much
less protected. I do not think that is
what our Founding Fathers intended.
Our Founding Fathers were people,
ordinary people. They struggled
mightily to escape tyranny, and to
forge a new way of life based on the
dispersal of power and on the constitu-
tional protection of basic rights and
liberties.

It 1s my strong view, and I belleve it
is the view of the American people,
that the meaning of those values in-
tended by our Founding Fathers
would include many more of the rights
of free speech, equal protection, and
privacy than Judge Bork would find.
It 1s hecause that disparity is so great
and 1ts consequences so critical to the
core strength to our country that I
find this nomination very disturbing.

His change of position on many of
these Issues during the Judiciary Com-
mittee hearings also does not provide
much comfort. Growth and the ability
to change one’s views Is often a mark
of maturity. Yet, the degree of
change, and the manner in which
those changes were stated are not very
convincing. In fact, it even raises addi-
tional questions. It is, therefore my
bellef that it would be unwise to en-
trust our constitutional values to this
nominee. Judge Bork should not be
confirmed.

I yleld the floor.

Mr. HECHT addressed the Chair,

The PRESIDING OFFICER. The
Senator from Nevada.
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ENERGY AND WATER
APPROFPRIATIONS

Mr. HECHT. Mr, President, in a few
days the Senate will consider the
energy and water appropriations bfll.
Attached to that bill is a provision
that makes major changes in the Na-
tion’s high level nuclear waste pro-
gram. This provision is identical to the
one that the Energy Committee re-
cently reported out as part of budget
reconciliation, and as a freestanding
bill, 8. 1668.

8. 1668 would depart from the cur-
rent program requiring three sites to
be studied for a high level nuclear
waste repository. Instead, S. 1668
would have the Energy Depariment
characterize one site at a time, There
are many who believe that my State,
Nevada, would be pushed to the head
of the line if these provisions are
slgned into law,

The chairman of the Energy Com-
mittee has been very skillful in pro-
moting this legislation. Attempts to
stop the bill have falled In the Energy
Committee, they have falled Iin the
Appropriations Committee, and the
outlook for a long, drawn out battle on
ghetﬂoor of the Senate 1s uncertain at

est.

I have opposed the chairman’s bill in
committee, and I will fight it when it
reaches the floor of the Senate, My
opposition 1s based on my belief, after
extensive discussions with members of
the sclentific community, a tour of nu-
clear facilities in Europe, and study of
methods used by other nuclear na-
tlons, that deep geologic disposal of
spent fuel rods Is not the safest, most
cost-effective, or energy-efficient way
for our country to deal with high level
nuclear waste. The right approach is
what is called the complete nuclear
fuel cyecle. This Involves long-term
storage and reprocessing of spent fuel,
recycling the energy so it can benefit
our Nation. It was a mistake for our
Nation to stop reprocessing nuclear
waste. Every other major nuclear
nation in the world reprocesses. Re-
processing Is the answer, not deep geo-
logie disposal of spent fuel

Reprocessing 1s the direction our
Nation should be headed in, not the
direction that is the primary thrust of
this legislation. Deep geologic disposal
has not been proven safe or effective.
Reprocessing and above-ground stor-
age, on the other hand, are in active
use at nuclear facllities around the
world.

As this legislation Is debated, there
will be lots of discussion about where 8
repository should be located. The
problem is, we will be debating the
wrong question. The question is not
where we should put it, but, why we
should have one at all.

During the course of the coming
debate I will be an active participant.
My purpose will not be to obstruct the
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tempt to put something together that
avoids the sequester,

I must say that I.also believe that if
we are Interested in getting the Presi-
dent of the United States involved, we
have to put something of value to him
on the table, and I do not know how
we do that. We are not doing that by
sending domesti¢ appropriation bills
through one at a time, then, In some
mpysterious way saying we are going to
save money someplace.

DEFENSE IS THE KEY TO COMPROMISE

The best way to keep the President
in the White House and have nobody
talk to anyone here in Congress iIs to
fail to start Indicating what level are
we golng to fund defense this year. I
suggest that if it is the low tier in de-
fense, and I am talking technical lan-
guage here for fellow Senators—they
know what that Is—under the budget
resojution, I would point out that the
appropriators have borrowed from it,
to the tune of $500 milllon. So there is
already $500 million less for defense,
but, Mr. President, If we are talking
about low tier defense appropriations,
you need $12.5 billion in taxes togeth-
er with what I have Just described as
the other savings.

If you are talking about high tier de-
fense appropriations, you need $17.5
billicn in taxes to meet the $23 billion
mark.

The PRESIDING OFFICER. The
Senator’s time has expired.

The Senatcr from Florida retains 2
minutes on hig 10 minutes.

Mr., CHILES., Mr. President, I will
yleld 20 seconds.

Mr. DOMENICI. So I am suggesting
that some way or another we have to
start talking about the serious issue of
where are we going with defense, how
much do we intend to fund it for, are
we golng to find any other savings
anywhere in the domestic side of this
budget anywhere before we really will
get the President Interested in talking.
I hope we can do that because I think
we ought to avoid the sequester.

The PRESIDING OFFICER. The
Senator from Florida.

Mr: CHILES. Mr. President, I think
that the gist of the conversations both
by myself and my distinguished col-
league from New Mexico, who has per-
haps peinted out a little more of the
detalls of some of the problems, sug-
gest that we should not walt until Oe-
tober 20. We should be trying to start
these talks now.

I think that you have to have some
leadership from the House and the
Senate as well as from the administra-
tion in order to do this, It is always
the chicken and egg.

How do you get something done If
you do not know what the other side
will take? Rather than walit for this
thing now, it seems like we should be
doing something. There are still
people who do not understand that at
least for now the sequester Is the nu-

CONGRESSIONAL RECORD—SENATE

clear deterrent of the budget process
and the whole idea is to have enough
respect for its destructive force that
we will do the responsible things to try
to avoid it.

It kind of concerns me when 1 hear
people say Just forget about making
those tough choices and let sequester
do the job. It is iike saying it is so
much trouble to dig the hole, we will
Just use a stick of dynamite to blow
the hole. Of course you get & hole that
way. And If there is anybody left
around, of course, they are in the hole.

S0 it seems the whole idea that we
want behind the sequester is to make
us all feel surrounded and then maybe
we will get together and try to fight
our way out of it. I think we are sur-,
rounded now. I think that is very
clear, I hope some other people under-
stand that.

The Senator from Florida is ready,
and I hope with my e¢olleague, to sort
of go anywhere and talk to anybody
and try to join any group that will try
to begin to work on this process. I
think it is so essential that we do not
waste time between now and October
20 to start that process,

Several Senators addressed the
Chalr,

The PRESIDING OFFICER. The
Senator from New Mexico.

NOMINATION OF ROBERT BORK
TO BE ASSOCIATE JUSTICE OF
THE SUPREME COURT

Mr. BINGAMAN, Mr, President, this
morning I announced that I would
vote against the confirmation of Judge
Robert Bork for the position of Associ-
ate Justice of the U.S. Supreme Court.
At this time, I wish to explain the rea-
sons for my decision In a lttie more
depth for my colleagues.

Mr. President, this Nation iIs at an
economic crossroads, Over the next §
or 10 years, the President of the
United States, the House of Repre-
sentatives, and this U.S, Senate will
have to continue to confront the criti-
cal question of how we are to reverse
the trends which signal major struc-
tural problems In our economy: my
colleagues have just alluded to one of
those, higher budget deficits, higher
trade deficits, and a declining standard
of llving. Our highest priority over the
next decade Is to debate and decide
upon strategies for making this Nation
once again economically prosperous in
& global, very competitive internation-
al marketplace and to ensure that all
of our children, including our daugh-
ters, and our Hispanic, native Ameri-
can, black, and poor children, fully
particlpate in that prosperity.

The economic challenge ahead of us
will require an almost single-minded
commitment, an unwavering will, and
great perseverance. We will have to
focus our time, energy, hard work, and
other resources on building stronger
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famlilies, giving our children a quality
education, helping women to become
full and equal participants in our econ-
omy, retraining our displaced workers,
and exploiting our research and new
technologies to produce greater eco-
nomic opportunity and a higher stand-
ard of living for all of our people. And
we can only meet this challenge if all
of our people—including our women,
our racial minorities, and our poor—
can confidently know that they will
eventually enjoy their falr share of
that economic prosperity. We simply
cannot afford to risk an era of soclal
strife and division that will either dis-
tract us from this ceniral challenge or
shatter this confidence.

And that is why I must oppose the
nomination of Judge Bork, For if the
Senate confirms his nomination, I be-
leve that we will risk spending a sub-
stantial part of the next decade not
debating these key questions, but
rather debating legislation that at-
tempts to restore previous Supreme
Court precedents or to correct future
Supreme Court decisions that do not
follow the logic of existing Supreme
Court precedents.

We will run the risk that in the
areas of family privacy and equal pro-
tection of the laws for women and
raclal minorities, old wounds will bhe
reported, and strife and division
among large segments of our people
will demand our time, energy, and con-
cern. Instead of consolldating the na-
tional consensus we have achieved on
the need for personal and family pri-
vacy and for equal protection for
women and minorities, and building on
that consensus to focus the Nation’s
collective will on the great economic
task ahead, we may risk destroying
that consensus. We may risk shatter-
ing & unified commitment to meeting
our eccnomic challenge. We may end
up spending much of our precious
time, energy, and concern fighting
each other over 1ssues which have al-
ready once been settled instead of
competing as one nation In the inter-
national marketplace.

I have only come to these conclu-
sions after the Judiclary Committee
hearings ended on Wednesday of this
week. I have followed those hearings
closely, I have reviewed summaries
and reports of committee testimony,
and I have read transcripts of testimo-
ny given by Judge Bork himself. Al-
though we cannot know with certainty
what cases the Supreme Court
confront in the future and how Judge
Bork will vote on any particular case, I
have concluded that in conflrming
him, we run the substantial risk that
we Invite an era of Internal dispute
and disaffection. And I am not willing
to run thaf risk.

Clearly, if Judge Bork still holds to
his writings when he makes decisions
on the Court, my concern is well-
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grounded. His professional writings
over the past 25 years—the very peak
of his adult Hfe—would seem to re-
quire him to vote to overrule or
modify countless Supreme Court deci-
sions about family privacy and equal
protection of the law. But I do not
hold him to those writings. Rather, I
have reviewed the modifications and
qualifications he has offered the Judi-
ciary Committee, and I take his hear-
ing testimony at its face value. But I
still conclude that the risk we take in
voting to confirm his nomination is
unacceptable.

Judge Bork has repeatedly criticized
cases which have defined a sphere of
personal liberty protecting certain as-
pects of personal and family privacy.
Those cases upheld the right of mar-
ried couples to use contraceptives, the
right of parents to make decisions
about how to bring up their children,
the right not to be sterilized agalnst
one’s will, and others. As recently as
March 31, 1982, Judge Bork said that
in “not one” of the privacy cases
“could the result have been reached
by interpretation of the Constitution.”
In his words, these cases are “indefen-
sible,” “intellectually empty,” and
“unconstitutional,” because Judge
Bork could not find the right of priva-
cy specified in any particular provi-
siong of the Constitution,

Judge Bork essentially reaffirmed
that view In his testimony before the
Judiclary Committee, He sald the
right of personal and famlily privacy
was “undefined” and “free floating.”
In testimony about the Griswold case,
which recognized the right of married
people to obtain and use contracep-
tives, he stated that he still could find
no acceptable constitutional authority
for the holding. He indicated that he
was unsure whether the ninth amend-
ment could be the source of such pri-
vacy rights even though, as recently as
1984, he had sald with some conviction
that judges may be required to “ignore
the provision” and “treat it as non-ex-
istent,” as though it were “nothing
more than a water blot on the docu-
ment.” He apparently could not rely
on Justice White’s alternative view
that the equal protection clause would
compel the holding in Griswold. He
could not subscribe to former Chief
Justice Burger's view that even
though “the rights of assoclation and
privacy, * * * as well as the right to
travel, appear nowhere In the
Constitution, * * * these Important
but unarticulated rights have nonethe-
less been found to share constitutional
protection in common with explicit
guarantees.”

Finally, Judge Bork’s testimony re-
veals no commitment to treat the per-
sonal and family privacy cases as es-
tablished, settled law. In fact, when
pressed to list those lines of cases
which he had criticized but which he
viewed as s0 established as to preclude
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their being overturned, Judge Bork ex-
cluded the privacy cases.

During the hearings Judge Bork sur-
prised many Senators when he at-
tempted to reverse his long-estab-
lished position on the application of
the equal protection clause of the 14th
amendment, Less than 3 months ago
he had sald that “the equal protection
clause probably should have been kept
to things like race and ethnicity,” thus
recently reaffirming his long-standing
view that the Supreme Court “should
refer the rights of women * * * to the
political process.” But at the hearings
he sald that now he was of the view
that the equal protection clause ap-
plied to women as well as people of
different races, provided that it only
protected all of them against “unrea-
sonable” legislative classifications.

This supposedly new “reasonable
basis” test glves me no comfort. In
fact, it alarms me more. It represents a
significant step backward from both
the strict and Intermedicate judicial
scrutiny tests now applied by the Su-
preme Court to cases involving race
discrimination and discrimination
against women, respectively. As a
lawyer, I know how easy it Is to con-
coct a rational basis for any legislative
act. For example, as recently as 1961
the Supreme Court held that a state’s
exemption of women from jury duty
was a “reasonable classification” be-
cause women are “still ** * the
center of the home and famlily life,”
“despite their enlightened enmancipa-
tion.” And we should remember that
the Plessy Court relied explicitly on &
reasonable basis standard to uphold
racial segregation.

At the hearings Judge Bork insisted
that his “reasonable basis” standard
was somehow more strict than the
“reasonable basis” test used by the Su-
preme Cowrt In past cases. But he
could not be specific about this, and I
was not convinced. To me, Judge
Bork’s newly discovered “reasonable
basis” test would provide less protec-
tion than the Supreme Court now
offers women, Hispanics, native Amer-
icans, blacks, other minorities, and the
pooT.

Thus, it ls possible that if Judge
Bork is confirmed and his views pre-
vall on the Court, the protections
which we have long taken for granted
regarding personal and family privacy
and the aspirations of women, racial
minorities, and the poor could be se-
verely undercut. But what is the prob-
ability that any such effect, and the
consequent public outcry and debate,
may in fact occur? In my view, the
probability is strong.

I have already noted that Judge
Bork's testimony specifically excluded
the personal and family privacy cases
from those so0 well established as to
preclude their being overturned. Judge
Bork also testified that he would be an
“originalist judge,” and we should re-
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member that only # months ago he
sald “an originalist judge would have
ne problem In overturning a nonorig-
inalist precedent, because that prece-
dent, by the very basis of his judicial
philosophy, has no legitimacy.” He did
say at the hearings that & Supreme
Court decision should be overruled If
it were “clearly” wrong and capable of
generating “pernicious” consequences,
but those vague terms mean different
things to different people, At bottom,
Judge Bork seems to me much more
likely than most justices to vote to
overturn precedent in the numerous
cases which he has criticized.

Although I will vote “no” on the
issue of Judge Bork's nomination, I
will not cast any vote to sustain a fili-
buster or to otherwise delay or prevent
us from resolving the Issue. The fili-
buster is becoming a recurring syn-
drome in this body; its use is reaching
epidemic proportions. It i3 now becom-
ing the common recourse of any group
of Senators who find themselves in a
minority on any significant issue to
launch a filibuster to frustrate the will
of the majority. The result Is that we
in the Senate do not get to the critical
issues which face us. We do not work
the will of the people.

And now the prospect of a filibuster
on the nomination of Judge Bork not
only threatens the effective operation
of the Senate, but also holds another
branch of government hostage. The
Supreme Court’s fall term begins on
Monday, and any filibuster will only
delay the day when the full comple-
ment of nine justices can attend to its
caseload.

Therefore, we owe the President
what is due him under the Constitu-
tion: our advice on his nominatjon of
Robert Bork. If the majority consents
to the nomination, so be it. But If the
majority will not confirm him, we
need to ask the President to select an-
other nominee for our prompt consid-
eration. The challenge we face as a
nation during the coming decade re-
quires a degree of national consensus
which we have seldom enjoyed In the
past. I have confidence that the Presi-
dent can select & nominee whose judi-
clal philosophy matches his own yet
whose view of the Constitution will
help to bind us together as a nation
and not hinder our efforts to meet
that challenge.

Thank you, Mr. President. I yleld
the floor.

LUPUS AWARENESS MONTH

Mr. SHELBY. Mr. President, Qcto-
ber is Lupus Awareness Month, Lupus
is a mysterious disease of unknown
cause. Yet, it affects 500,000 Ameri-
cans and strikes 16,000 new cases each
year. It affects more Americans than
does muscular dystrophy or leukemia.
It is the most serious disease of young
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women—90 percent of its victims are
women, stricken p In thelr
childbearing years. I have become
aware of Lupus since my wife was di-
agnosed as having a Lupus-related dis-
eases some 12 years ago. I want to
share this awareness today with the
Sensate and the American people,

Lupus 15 & chronic anti-immune dis-
ease—it strikes an individual’s immune
system, causing it to produce too many
antibodles, These antibodies—which
protect against infection in healthy
peoble—attack the Internal organs and
normal tissue of Lupus patients,

There are two types of Lupus. The
first type, discoid Lupus, aifects only
the skin, This is the mild form of the
disease. The second type, systemic
Lupus, or SLE, affects the internal
organs and systems of the body. This
type Is more severe. Antibodies in this
case attack the vital organs—such as
the kidneys, brain, and heart. Patients
suffer flareups that can be very seri-
ous, followed by periods of remission.

As I stated, the cause of Lupus is un-
known, so there Is no cure. Thirty
years ago, patients with Lupus had
little hope of llving a few years. There
has been much progress in the study
of Lupus, fortunately. Thanks to bio-
medical research. Earller diagnoses
and more effective treatments are pos-
sible for patients with Lupus. Conse-
quently Lupus victims are lving
longer and having more productive,
nearly normal lves,

In fact, a very slgnificant break-
through in the study of Lupus was dis-
covered this year, according to the Na-
tional Institutes of Health. Dr. Gerald
Welsman and his assoclates, from New
York University Medical Center in
New York City, found that levels of
C3A, a human blood component, rose
significantly months before a flareup
of the disease.

Thus, successive measurements of
the blood factor, C3A, may be a tool to
predict the patient’s next flare-up.
There is now hope, for the first time,
preventative measures can be taken, I
am grateful for the progress of these
researchers.

I am also grateful for the Lupus
Foundation of America, who for the
last decade, has been largely responsi-
ble for furthering the study of the dis-
ease, This year, the Lupus Foundation
of America awarded 18 research grants
and 10 student fellowships for the
study of Lupus’' potential causes and
cure,

The outlook has improved consider-
ably, Research advances In the last 10
years have brought about Improved
treatment, disease control, and better
diagnostic methods. Lupus has become
& chronic disease rather than the
acute and fatal disorder it was
thought to be. But Lupus is still an
enigma. More awareness and under-
standing of the causes of Lupus is es-
sential In finding its cure.
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Do not forget: October Is Lupus
awareness month.
I yleld the floor.

SUPREME COURT NOMINATION
OF JUDGE BORK

Mr. ROCKEFELLER. Mr. President,
the Senate Judiciary Commlittee has
recently completed its extraordinary
and searching hearings on the nomina-
tion of Judge Robert Bork to be a Su-
preme Court Justice. Those hearings
were & model of thoroughness, fair-
ness, and balance. They gave Senators
and the country a chance to learn
about Judge Bork and his views. They
also provided us with an unusual op-
portunity to reflect on our Constitu-
tion, the role of the courts in our
system of Government, and the nature
of our constitutional rights.

This nomination has provoked enor-
mous public interest and debate. The
battle has been hard-fought, so In-
tense that many have likened it to an
election. Some have expressed the con-
c¢ern that the confirmation process is
being fundamentally altered—and
damaged.

In my view, nothing could be further
from the truth. The decisions of the
Supreme Court touch the lives of
every American. The balance of the
Court is close; its makeup profoundly
affects the direction of the Court and
our society into the next century.
There would be something seriously
wrong if people did not care a great
deal about this nomination. Indiffer-
ence and apathy about this nomina-
tion would be a danger signal about
the vitallty of our democracy. This
battle, however it turns out, honors
our Constitution and our commitment
to full and vigorous public debate.

I intend to vote against the nomina-
tion of Judge Robert Bork to the U.S,
Supreme Court.

Judge Bork’s eredentlals as a lawyer
and legal scholar; his experience as So-
licitor General and appellate judge;
the power of his Intellect—none of
these can be denled.

But ultimately, in my view, it 1s not
Judge Bork’s credentials that should
be decisive. What matters are his
views of the Constitution and the rule
of the courts in our system,

Judge Bork’s admirers seem split on
who he I8, and why we should confirm
him. Many who welcomed his nomina-
tion have been uniformly hostile to ev-
erything the Supreme Court has done
for the past 30 years. They see In
Judge Bork one of thelr own: someécne
who would, at the very least, stem the
Judicial tide, and would preferably roll
it back.

Others of his admirers have taken to
describing Judge Bork as the foremost
proponent of the doctrine of “judicial
restraint”—a falr-minded, conservative
Judge In the tradition of Justices
Frankfurter, Harlan, and Powell, We
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have heard this view frequently in
recent weeks, as Judge Bork moderat-
ed many of his most controversial and
longstanding views during the confir-
mation hearings.

I find no resemblance hetween Judge
Bork’s record over the past 25 years
and the philosophy of Justices Frank-
furter, Harlan, or Powell. In my view,
his record places him far outside the
mainstream of constitutional law—
Joined only by Willlam Rehnquist in
his unremitting hostility to civil rights
and individual liberties in almost every
possible context,

I will not itemize all Judge Bork’s
decisions and writings that trouble me,
But on the landmark Issues, the cases
or legislation that have truly moved
our country toward the ideal of equal
Justice—when it really matters—Judge
Bork has always been wrong. He op-
posed the 1964 Civil Rights Act, term-
ing its central provision, that public
accommodations should be open to
people Irrespective of race, a “princi-
ple of unsurpassed ugliness.” He op-
posed the decision which struck down
the use of poll taxes, a time-honored
device designed to block minorities
from voting, because “it was & very
small poll tax.” He denounced the Su-
preme Cowrt for upholding the provi-
sions of the Voting Rights Act ban-
ning literacy tests, as “very bad,
Indeed pernicious constitutional law.”
And Judge Bork has always opposed
the line of cases in which the Supreme
Court has found that “one man, one
vote” was an essential principle for
fair and representative legislative
bodies—describing it as a “straitjack-
et.”

His views on these, and so many
other Important matters, never show
slens of doubt. He Is almost always
forceful, outspoken, absolutely cer-
tain—and terribly wrong. His bril-
llance is harnessed in support of a phi-
losophy that is harsh, restrictive, ex-
treme, and Insensitive. He seems un-
willing or unable to recognize that in
our system, the courts exist to protect
the rights of individuals and minori-
ties agalnst hostile legislative majori-
ties. That is the special province of the
courts, and the special genius of the
Constitution.

Very frankly, I do not find the
“moderate” Judge Bork to be very
convincing, The effort to sell him as a
moderate i3 somewhat demeaning to
the strength of his views, and what he
has stood for, all these years. He
became celebrated because of his
views; he was nominated because of
his views. President Reagan and Attor-
ney General Meese knew what they
;were doing, and why they were doing
t.

They threw down the gauntlet. They
picked a nominee who shared thelir
view of civil rights, Individual liberties,
the Constitution, and the Supreme
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Court. They tried to enshrine their
view of the Constitution, so that the
Supreme Court would reflect those
views for years to come. Peeling
strongly as they do, they have every
right to try to do it.

But they should not be surprised
when they find themselves in a battle.
This nomination really i1s a referen-
dum on some very lmportant lssues
and ideals. And this nomination is In
trouble for a straight-forward reason:
because the majority of the Senate,
and the majority of Americans, appar-
ently don't share the view of the Con-
stitution and the Supreme Court em-
braced by Judge Bork, Attorney Gen-
eral Meese and President Reagan.
Confronted with it directiy, most
Americans do not want to roll back
the clock, or repudiate the progress
made toward equal justice at such
great cost for s0 many views. They do
not embrace Judge Bork's unusual
views about the first amendment, the
14 smendment and the right of priva-
cy. They do not belleve that the Gov-
ernment is always right every time
that Government authority collides
with the constitutional rights of indi-
viduals.

We are having an historic battle
over the nomination hecause everyone
understands what's at stake.

Because of what Is at stake, people
are deeply and intensely involved. Be-
cause of what Is at stake, I oppose this
nomination and hope that it will be
defeated.

Mr. President, I yield the floor.

Mr. DANFORTH saddressed the
Chair.

The PRESIDING OFFICER. The
Senator from Missouri,

————— N —

ODE TO THE CARDINALS

Mr. DANFORTH. Mr. President,
during our 200-year history many elo-
quent words have been spoken on the
floor of the U.S. Senate, but every so
often an event occurs that is so mo-
mentous that it deserves a special
effort. Therefore, the foliowing:

The score was close, two runners on,

The crowd was sitting tight.

Up stepped Dan Driessen, took a ball,

Then slammed one into right.

The crowd it roared, a throaty cry,

Expressing its delight,

As Smith and Coleman crossed the plate,

The Cardinals took the night.

Just another vie'try, folks,

One of M4 in all,

But quite enough to take the East,

Bring on the Glants: Play ball!

For Cardinsl fans, 3 million strong,

The season’s been a treat.

Since May our Redbirds were on top,

It's really been a feat.

Desplte sore arms and broken legs,

(the dugout’s safe no more),

The Car-din-als have battled on,

And thrilled us to the core.

The Redbirds had thefr ups and downs,

At times we were concerned.
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But when the stakes were at thelr height,
The other teams got burned.

The Mets of Gotham challenged us,
They thought us on the ropes.

But, when they came to watch us play,
Their dreams went up in smoke.

The heroes of my hometown team,.
are legion, this is true.

80 let me pause, for Just a sec,
To give a few thelr due.

To speak of guys like Coleman,
With feet s0 sure and fleet,

No cannon-armed outfielder,
Can to the plate him beat.

And then there is the Wizard,
Of Oz, &8 he I8 known.
‘The infield i his kingdom,
And short-stop 18 his throne.
Magicians, there are many,
But Wizards. there are few.
And when the Giants come to town,
You'll see what he can do.

Qur pitchers have been brilliant,
Upon thelr arms we've soared,
And, done it, we can proudly say,
Without an Emery board.
Matthews, Tudor, Cox and Forsch,
Together with MaGrane,
Have stood thelr ground, upon the mound,
We simply can't complain.
Relievers, they have saved us,
Let’s give them each a hand,
Worrell, Dayley and Dawley,
Who've pulled us out of jams.
Jack Clark with his bazooka,
1t's hidden in his bat,
How else, the other pitchers say,
Could he hit the ball like that?
Herr, McGee and Pendleton,
Have all made awesome plays,
With Pena and Oquendo,
They've made our summer days.
And then of course there’s Whitey,
‘Who's led us to this point.
Let’s pray, my friends, that Candlestick,
Ain't near a pasta joint.
Before we get excited,
That the pennant race is done,
Let’s bear in mind that next we face,
The Giants who've also won.
The Glants are & wily bunch,
And skilled in baseball ways,
But ‘gainst the Cards, thelr only hope,
Is bring back Willle Mays.
I am a Redbird fan, my friends,
St. Lou’s the team for me
And if there is a better ¢club
I dare you to Show Me!

Mr. President, I yleld the floor.

Ms. MIKULSKI addressed
Chair,

The PRESIDING OFFICER. The
Senator from Maryland.

the

ON THE NOMINATION OF JUDGE
ROBERT H. BORK

Ms, MIKUILSKI Mr. President, 2
days ago the Judiclary Committee con-
cluded its hearings on the nominatjon
of Robert Bork. I followed those hear-
ing carefully. Since then, I have re-
viewed Mr. Bork’s testimony, and that
of other witnesses who appeared
before the committee. Finally, I went
back and read the Constitution,
paying particular attention to the
amendments the testimony focused
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on: The 1st amendment; the #th
amendment; the 14th amendment.

After al], In the final analysis, these
hearings have been about the Consti-
tution as much as anything else, And
in reading the Constitution, I came to
the conclusion that Robert Bork and 1
have such fundamentally different
views about what that Constitution
means that I must oppose his nomina-
tion.

I am not a lawyer, and I am not a
constitutional scholar. But I do not be-
lieve that one needs to be a lawyer, or
a constitutional scholar, to know the
meaning of equality, or understand
the essence of liberty. My understand-
ing of the Constitution is based on the
fundamental American belief that all
men and women are, in fact, created
equal, and share certain inalienable
rights,

I will oppose the Bork nomination
because I do not think Mr, Bork
shares those beliefs. And even if he
does, I do not believe they would guide
his actions on the Court/

This nomination has focused atten-
tion on the core constitutional values
that define the very role of govern-
ment In our society: Freedom of
speech; freedom of religion; the right
{,o privacy; and equal protection of the

aw.

Those same vealues translate the
guarantees of equality and llberty on
which this great Natlon rests, into the
rule o