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NOMINATION OF STEPHEN G. BREYER TO BE
AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

TUESDAY, JULY 12, 1994

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:09 a.m., in room
216, Hart Senate Office Building, Hon. Joseph R. Biden, Jr. (chair-
man of the committee), presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Simon, Kohl, Feinstein, Moseley-Braun, Hatch, Thurmond,
Simpson, Grassley, Specter, Brown, Cchen, and Pressler.

The CHAIRMAN. The hearing will come to order.

Judge and Mrs. Breyer, welcome. We are delighted to have you
here. The first issue, when we get to questions, will be resolving
what State you are really from. But you are, indeed, privileged this
morning to iave four of our distinguished colleagues anxious to be
associated with your nomination, and one in particular maybe is
considerably responsible for your nomination.

OPENING STATEMENT OF HON. JOSEPH R. BIDEN, JR., A U.S.
SENATOR FROM THE STATE OF DELAWARE, CHAIRMAN,
COMMITTEE ON THE JUDICIARY

Today the Senate Judiciary Committee welcomes Judge Stephen
Breyer, the President’s nominee to be Associate Justice of the Su-
preme Court of the United States.

In each of the confirmation hearings that I have had the privi-
lege to chair, I have tried to look at the broader issues at stake
when we confirm a nominee to the Court—to consider the values
by which our Nation defines and redefines itself over time, and the
maqians by which Government can best express and defend those
values.

At the start of the last decade, the Court seemed poised to recon-
sider many basic questions that most of us and most of the legal
community thought had already been well settled. In the late
1980’s, for example, the Nation watched to see whether the Su-
ﬁreme Court would limit the set of personal rights that the Court

ad previously deemed off limits to the Government and Govern-
ment intrusion, especially the right of the individual to make cer-
tain highly intimate decisions free from Court interference, or, as
Justice Brandeis had put it, the “right to be let alone.”

(1)



2

In considering the nomination of Judge Robert Bork, therefore,
I focused on the scope of personal rights not named—the so-called
unenumerated rights—in the Constitution. My blatantly stated fear
at that time was, if you will, a constitutional fear.

More recently, we have seen new challenges mounted by the
most powerful economic interests in America by those who want to
reduce the ability of Government to protect the rights and interests
of the majority of Americans.

Thus, in the hearings on Justice Clarence Thomas—and most
Eeople forget that there really were two hearings. We had had a

earing, and it had ended, on the substance before we had the sec-
ond, much more celebrated hearing. But in the hearing on Justice
Thomas’s nomination, I was concerned at the same time the Court
would limit individual freedoms, it would tell Government that it
must pay a factory owner before it can keep him from dumping
chemical waste in a river running through his property and then
onto some adjacent farmland downstream,

At the time, many people asked why I was concerned about this
arcane thing referred to as the takings clause, the takings clause
of the fifth amendment. As a matter of fact, many of the press writ-
ing today wrote interesting articles about how boring the discus-
sion was and why were we taking any interest in it, except for the
Wall Street Journal, which worried me that they got it right.

b That is supposed to be a joke. You are supposed to laugh a little
it.

There may be fewer questions now as to why I raised the issue
of the takings clause then, since in recent cases the Supreme Court
has used the takings clause to make it harder for Government to
regulate polluters or developers or other economic interests and ac-
tivities in the name of public welfare. In raising the level of protec-
tion afforded the rights of owners of businesses and beach-front va-
cation przgerties, the Court used lanﬁuafge equatinf these property
rights with personal rights, such as the first amendment guarantee
of freedom of speech.

So our recent confirmation hearings have focused primarily on
how the Court’s direct interpretation of the Constitution shapes our
life. But the focus has now changed again in academia and among
legal scholars, and we are soon going to see a whole new set of
guestions arise in the Supreme Court that I think have far-reach-
ingl consequences based on how they will be resolved for the public
at large.

The focus has now changed, and it must be remembered, it
seems to me, that the Court has, in fact, two major responsibilities.
The first responsibility is to interpret the Constitution, and the sec-
ond is to interpret statutes passed by the Congress and signed by
the President.

While the first job is more familiar to most Americans, it is not
in any way more significant. Indeed, what has become guite clear
over the last decade is that it is increasingly through statutory in-
terﬁretation that the Court is shaping the nature and scope of basic
rights of all Americans.

For example, one of the rights secured by the Constitution is the
14th amendment guarantee of equal protection of the laws. The
Constitution empowers the Congress to enforce that guarantee of
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equality through legislation. And, today, women, Americans with
disabilities, older Americans, and others enjoy equal opportunity to
work and to conduct their daily lives that are protected not by the
Constitution but by statute.

In recent years, the Court has tended toward a grudging inter-
pretation of statutes passed by the Congress, signed by the Presi-
dent, and supported by the American people to ensure this greater
equality.

Through various interpretive rules or, as we lawyers say, canons
of interpretation, the Court has raised the bar on Government by
adopting unduly restrictive, in my view, rules for interpreting stat-
utes or changing those statutory rules of interpretation midstream
and frustrating Congress’ intent to ensure equality to women, the
disabled, and others. A classic case which I will discuss with you
later, Judge, is the Patterson case where the Court ruled that legis-
lation passed after the Civil War guaranteed that an employer
could not deny a person employment because they were blacﬁ, gut
concluded that if they were fired because they were black, the leg-
ielation did not cover them for other reasons.

The effect on that woman was the same. She was discriminated
against because a dging interpretation of a statute was made,
not because of the failure to find a constitutional right in the Con-
stitution.

I will discuss those cases at length with you, Judge, but I now
have a second concern and a related one, equally significant in my
view; that is, what values the Court will incorporate into its cal-
culus of interpreting statutes.

. In recent years, an influential group of scholars and judges,
known as the Law and Economics Movement, has proposed that
legal problems should be resolved from a purely economic perspec-
tive.

Some proponents of this movement are relentless in their appli-
cation of this reasoning, analyzing every feature of our lives, in-
cluding marriage and sex, by reference to transactions costs, search
costs, and missed opportunities. Some have even said that we can
explain rape by talking about the cost to the rapist of finding a sex-
ual partner. ﬁlis is a serious, serious undertaking on the part of
some very, very bright individuals.

Presently, of course, we quite consciously prefer other values, in-
cluding social and moral norms, when we make policy and resolve
legal disputes. We choose to take into account the social values and
norms whether or not they make good, purely economic sense. We
do that every single day. We make those judgments on health care.
It does not make purely economic sense to spend a disproportionate
amount of our booty, our money, our taxes, on saving the lives of
people over the age of 80. But, as a matter of value, we value—
not from an economic standpoint—we, the American people,
through their Congress and their President, value the lives of the
elderly and conclude even though it does not make economic sense,
we have decided to do it. We choose to take into account social val-
ues and norms—again, whether or not they make good, purely eco-
nomic sense.

Throughout your career, Judge, you have advocated the use of
economic analysis in preseribing solutions for many legal and policy
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problems. As I read what you have written—and I think I have
read most of what you have written—your view is very distinguish-
able from the school of law and economics. But I will want to know
how you will use the economic model that you propose in judicial
decisionmaking.

Judge Breyer, you have served ably as a judge and chief judge
on the First Circuit Court of Appeals for 14 years. As a professor
of law at Harvard and, to some of us here, more importantly, as
counsel to this committee, you are an established expert in regula-
tion and its reform, in administrative law and processes, and in the
intersection of science and law.

I began by describing how the confirmation hearings of the past
8 years have engaged us in the constitutional debates of those
times. The reason that occurred, in part, was because the nominees
before us were active and influential participants in those debates.

So it is again today, Judge. You have written and spoken at
length about the methods of statutory interpretation, and about the
role of economic analysis in resclving legal disputes. Thus, many
of the very issues that are now boiling today in the cauldrons of
debate among legal scholars and judges are those in which you are
considered the foremost expert.

So we welcome you here today, Judge, not merely to measure
your competence to sit on the Court, but to engage us in a discus-
sion of those important matters.

I would ask unanimous consent that the entirety of my state-
ment be entered in the record at this moment.

[The prepared statement of Senator Biden follows:]

PREPARED STATEMENT OF CHAIRMAN BIDEN

Today, the Senate Judiciary Committee welcomes Judge Stephen Breyer, the
SPresident’s nominee to be Associate Justice of the Supreme Court of the United

tates,

The Constitution vesta authority in the United States Senate to give “advice and
consent” to the appointment of women and men nominated by the President to serve
as justices on the Supreme Court. “Advice and consent” has come to serve two pur-
poses: the first is for the Senate to learn more about the qualities of a President’s
nominee and to determine whether to vote for confirmation; the second—a unique
function that has developed more fully over the last decade—is to provide the only
opportunig the Senate and the American people will have to discuss the great legal
issues of the day with the nominee, to get some indication of how he or she views
these issues.

In each of the confirmation hearings I have chaired, I have tried to look at the
broader issues at stake when we confirm a nominee to the Court—to consider the
values by which a nation defines and re-defines itself over time—and the means by
which government can best express and defend those values.

At the start of the last decade, the Court seemed poised to reconsider many basic

guesﬁons that most of us thought had already been well settled. In the late 1980’s,
or example, the nation watched to see whether the Supreme Court would limit the
set of personal rights that the Court has previously deemed off-limits to government
intrusion—especially the right of the individual to make certain highly intimate de-
cisions free from government interference—the “right to be let alone”—which Justice
Brandeis characterized as “the most comprehensive of rights and the right most val-
ued by civilized man.,”

In considering the nomination of Judge Robert Bork, therefore, I focused on the
scope of personal rights not named in the Constitution. My fear at that time was,
if you will, a “constitutional” fear: I was concerned that the Supreme Court might,
in the name of constitutional interpretation, constrict our right to make these highly
personal decisions without interference from the government.

More recently, in the early 1990’s, we have seen new challenges mounted by the
most powerful economic interests in America to reduce the ability of government to
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protect the rights and interests of the vast majority of the American people. We had
not seen such a sustained attack on the ability of government to protect the average

erson since early in this century, when the Supreme Court struck down child labor
aws, minimum wage laws and many others.

Thus, in the hearings on Justice Clarence Thomas's nomination, I was concerned
that the Court—again interpreting the Constitution—would, on the one hand, re-
strict an individual's ability to make highly personal decisions without interference
from the government, and at the same time make it harder for government to stop
a factory owner from dumping chemical waste in a river running through his prop-
erty and then onto farmland downstream—by requiring the government to pay the
factory owner not to pollute.

At the time, many people asked why I was concerned about this arcane thing
called the “Takings Clause” of the Fifth Amendment. What is at stake here may
be harder to see, use the method of these challenges has been subtle, involving
highly technical legal rules, such as those which allocate burdens of proof. There
ma fewer questions now, since the Supreme Court has decided the Lucas case
and last month’s Dolan case, in which the Court used the takings clause to make
it harder for governments to regulate polluters or develoPers or other economic in-
terests and activities in the name of the public welfare. In raising the level of pro-
tection afforded to the rights of owners of businesses and beachfront vacation prop-
erties, the Court used anml‘z:é? equating the level of protection these property
righta with personal rights, s as the first amendment’s guarantee of freedom of
speech.

What's at stake in both these on-going debates are our individual freedoms. Qur
recent confirmation hearings have focused primarily on the Court’s direct interpre-
tation of the Constitution: what individ freedoms are guaranteed by the Con-
stitution, and when may government limit those freedoms? Can the government
interfere when an individual decides whom to marry? Whether to have children?
How to raise children? Does the Constitution afford as much protection to economic
rights as to personal rights? In other words, do we want to protect a developer’s de-
sire to build a skyscraper in a residential neighborhood as fiercely as we protect a
black family’s desire to buy a house in that neighborhood?

These :g'pes of decision-making are the part of the Court’s work most familiar to
us—but the Court has, in fact, twe major responsibilities: to interpret the Constitu-
tion; and to interpret statutes passed by the angress and signed by the President.
In the first kind of case, the Court’s job is to decide whether certain action taken
by the Governmment complies with the Constitution-—or in other words, is the action
constitutional? Here, the Constitution serves as the touchstone for evaluating the
Government's conduct. In the second kind of case, the Court’s job is to decide wheth-
er and how a specific law applies to a S]ileciﬁc case. Here, obviously, the statute it-
self, and not the Constitution, serves as the touchstone.

What has become clear over the last decade is that the Court confronts basic
questions about individual rights, and about the tension between economic interests
and the public interest, not only when it interprets the Constitution, but also when
it interprets statutes. Indeed, this trend—where, by the method in which it inter-
prets statutes, the Court makes important decisions about how Americans can lead
their lives—has been demonstra over and over again since the confirmation of
Justice Scalia. Quite frankly, I wish I had appreciated, at the time of his confirma-
tion hearings, how wedded Judge Scalia was to changing the way the Court inter-

rets statutes—because it is increasingly through statutory interpretation that the

ourt is shaping the nature and scope of the basic rights of all Americans.

Now we have new questions we must ask: What is the proper role of the courts
in interpreting the statues passed by the Congress and signed into law by the Presi-
dent—statutes that may directly affect basic individual rights? Should judges look
only at the precise language of a statute, or should they also consider its purpose
as reflected in what the drafters said and did in adopting it? If Congress enacts a
law that accurately reflects a value judgment by the American people but that
cconomists would geem economically unsound, should a court—may a court—use
economic standards when it interprets a law to review policy choices made by elect-
ed officials? Can what economists call “the greater good” be measured merely on a
mathematical scale, or should the courts respect the moral yardstick that Con-
gress—speaking for the American people—uses to measure the public interest? Must
courts recognize that the American people sometimes reach conclusions they fully
understand to fall short of purely economic good sense in order to pursue a desired
goal-—for example, in spending large sums to make buildings accessible to the
handicapped?

So what sound like mere technical questions affect, in fact, rights secured by the
Constitution. Consider the fourteenth amendment’s guarantee of “equal protection
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of the laws.” In simplest terms, this means that the ﬁf:vernrnent may not diserimi-
nate against people because of their race, sex and other characteristics. The Con-
stitution empowers the Co ss to enforce that guarantee of equality through legis-
lation. For example—the right of Americans with disabilities to enjoy equal opportu-
nities in employment, housing and other features of daily life; the right of women
to work in an atmosphere uncontaminated by sexual harassment; the right of Afiri-
can-Americans to live in any neighborhood they choose; the right of older Americans
to continue to work as long as they can do their jobs; all these rights are pro

by federal statutes. If you are denied a job because you are a woman, I doubt very
much whether it will matter to you whether you have been denied the job by the
E)I\Iremment, or by a private party. The Constitution protects you against the former

ind of discrimination, statutes against the latter.

When a question arises about the meaning or scope of these statutes which have
the intention of insurinﬁnequality, it is often the Supreme Court that resolves the
dispute. If we want to know “how we're doi.?’ with respect to equality, therefore,
we must loock not only at how the Supreme Court interprets the Constitution—but
also at how it interprets the statutes that have equality as their aim. In deciding
how to apply a statute in a specific case, the Supreme Court has two basic choices:
the Court can either five the statute a generous reach to fulfill Congress’s intent,
or it can give it a grudging one that requires Congress to be ever more precise.

In recent years, it seems to me, the Court has too often chosen the second
course—it has too often been Tﬁrudgmg As a conse%:gnce, some of the “constitu-
tional” fears of the Bork and Thomas hearings have me, if you will, “statutory”
fears. But to the woman denied a job because she is a woman, it matters not one
bti't whﬁther the violation was constitutional or statutory—either way, she is still out
of work,

In some cases the Court has been grudging by looking only at the literal language
of the statute before it, ignoring the statuter history and purposes. In 1989, for ex-
ample, in a case called Patterson v. McLean Credit Union, the Court was faced with
the question of whether a civil-rights statute passed several years after the Civil
War protected workers from racial harassment on the job. This statute guaranteed
to all persons within the United States “the same right * * * to make and enforce
contracts * * * as is enjoyed by white citizens.” The Court agreed that this law pro-
hibited racial discrimination in hiring—but that it did not prohibit racial discrimi-
nation that occurs after a contract is made—that is, after a person is hired.

This conclusion meant that this statute did not protect employees on the job from
being insulted because of their race, from being given demeaning work solely be-
cause of their race, or even from being fired because of their race, even though they
could not be discriminated against in a hiring decision. The Court bolstered its
hyper-literal interpretation of the statute by reference to a different law relating to
job diserimination, passed almost 100 years after the law at issue in Patterson was
passed—even though Congress had not said anything about changing the scope of
the earlier law when we passed the later statute. Though it was interpreting a stat-
ute in Patterson, not the Constitution, the Supreme Court directly shaped the mean-
ing that “ﬁﬂuality" would have for a black woman named Brenda Patterson—and
what it would mean for the lives of all working Americans,

In other cases, the Court’s decisions have turned not so much on the language
of the statutes in question as on interpretive rules that the Court itself has created.
These interpretive rules are often called “canons” of statutory interpretation. In my
view, these interpretive rules have sometimes operated as a thumb on the scales
that tips the balance against a common-sense reading of legislation deiigned to l)ro-
tect individual women, individual blacks, and individual handicapped and older
Americans against invidious discrimination.

Let me offer an example. Congress passed a law giving handicapped children the
right to equal educational opportunities. The law was aimed at states and local gov-
ernments, and it said specifically that a handicapped child could sue in a federal
court government that failed to meet its obligations under the statute. But in a case
called Dellmuth v. Muth, the Supreme Court refused to allow a handicapped child
to sue New York state in federaﬁ court. Congress had the power to nt a right
to sue a state, and the legislative history sut._g'ﬁested that Congress had intended to
allow handicapped children to sue states in federal cowrt. Nonetheless, according to
a lm&:rity of Supreme Court, Congress had not used the correct words in grant-
ing the right of the family to sue the state. The Court used a “canon”—one that
disfavors suits against states in federal court—to reject the common-sense reading
of the statute’s 1an€.;la , which would have permi the suit.

As Professors Eg 'Se and Frickey have ”pointed out, these sorts of canons oper-
ate as “super-strong clear statement rules,” that permit the Court to engage In a
“‘backdoor’ version of the constitutional activism that most Justices on the current
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Court have denounced.” That is bad enough. But I have ancther problem with these
two cases. When you take together what the Court did in Dellmuth and in Patter-
son, it seems to me the Court was not only grudging, but inconsistent. In Patterson,
the Court said that the literal language of a statute counts for everything. In
Dellmuth, the Court said that even if the literal language of the statute covers the
case, it's not enough.

That strikes me as flatly inconsistent. But one thing was consistent about the two
cases—their result. In one a black woman, in the second a handicapped child, were
denied their right to equal treatment. In both of these cases, the Congress was able
to undo the damage done by the Supreme Court by ﬂpaszsxing a new statute using dif-
ferent words. But the Court's decisions had the effect of delaying the equality in-
tended by the original legistation.

These are just two of many recent cases in which the Court has narrowly inter-
preted laws protecting individual rights, but they illustrate how the Court, without
saying anything about the Constitution, can affect the scope of equality by interpret-
ing statutes, As we all well know, there will be many mere such cases. To sum up
these cases, it would be like me asking the Supreme Court, “do you know what time
it is?” And the Court replying, simply, “yes.” Now, you and I, Judge, and everyone
in this room realize that what 1 wantecly to know when I asked that question was
the time of day. Instead, the Court answered my question formall{, not as a request
for information but as a test of the Court's cognitive abilities, The Court’s answer
was not untrue, but ﬁu might well call it a triumph of technical sophistry over
plain common sense, That might serve as a debating point, Judge, but it does not
serve the public interest,

In the coming decade, the rights of individuals and the powers of government will
be affected as much by the Court’s method of interpreting statutes as by its inter-
pretation of the Constitution—and we need a Court more interested in clarifying the
true intent of a law than in seeking gs‘bbles that promote its own agenda.

I have a second, related concern. gignificant as its method of interpretation is
what values the Court will incorporate into the calculus of interpretation. In recent
years, an influential m of scholars and judges known as the “Law and Econom-
ics Movement” has offered a new view of how policy should be made and how legal
disputes should be resolved. In essence, this movement proposes that legal problems
should be resolved from a purely economic perspective, now that seeks economic effi-
ciency as its goal, so that the answer to a legal problem may be derived simply by
summing columns of numbers—costs, benefits, missed opportunities and the like.

Some proponents of this movement are relentless in their application of this rea-
soning—analyzing every feature of our lives, including marnage and sex, by ref-
erence to transaction costs, search costs, and missed opportunities. Some have even
said that we can explain rape by talking about the cost to the rapist of finding a
sexual partner.

Presently, of course, we quite consciously prefer other values—including social and

moral considerations—when we make policy and resolve legal disputes. We choose
to take into account social values, whether or not they make good, purely economic
sense.
Throughout his career, Judge Breyer has advocated the use of economic analysis
in prescribing solutions for many legal and golicy problems, and I will ask him how
he will use the economic model in judicial decision-making, particularly relating to
questions of public health and safety and to personal freedoms guaranteed to us
under our laws,

Judge Breyer, you come before the committee with impeccable credentials and a
host of impressive accom‘glishments to your credit. You have been an able judge and
chief judge on the First Circuit Court of Apgeais for 14 years. During that time and
before, as a professor of law at Harvard and as chief counsel to this committee, you
have made an enviable name for yourself as an expert in regulation and its reform,
in administrative law and processes, and in the intersection of science and law.

I began by describing how the confirmation hearings of the past eight years have
engaged us in the censtitutional debates of those times, partly because those nomi-
nees were active and influential participants in those debates.

So it is again today, Judge. You have written and spoken at length about methods
of statutory interpretation, and about the role of economic analysis in resolving legal
disputes. Thus, many of the very issues that are boiling today in the cauldrons of
debate amon%llegal scholars and judges are those in which you are most expert. We
welcome you here to engage us in a di sion of these important matters.

As we begin these hearings, I am concerned about the four areas I have identified
here today, all of which affect our personal liberty—the scope of our most important
individual freedoms guaranteed by the Constitution; the apparent emergence of eco-
nomic rights az standing shoulder to shoulder with—or shouldering aside—our per-
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sonal freedoms; thn;:i)roper role for the Court in interpreting statutes enacted by the
Congress and signed by the President; and the utility of economic analysis in judi-
cial review of policy choices made by elected officials.

These are not small questions, Judge; how we answer them will determine, di-
rectly and intimately, how Americans can live their personal lives and pursue their
personal goals. That is why this opgortunity to discuss these questions is impor-
tant—the result should be a Court better prepared to fulfill its constitutional re-
sponeibilities and a nation better enabled to pursue the destiny envisioned for it by
its founders.

Judge Breyer, you are very welcome here.

The CHAIRMAN. I will now yield to my distinguished colleague
from Utah, a man you know well, Senator Hatch.

OPENING STATEMENT OF HON. ORRIN G. HATCH, A U.S.
SENATOR FROM THE STATE OF UTAH

Senator HATCH. Well, thank you, Mr. Chairman.

I welcome you, Judge Breyer, and the distinguished Senators
who are here to testify with you. I appreciate your willingness to
go throu%l this process.

Mr. Chairman, I congratulate the nominee, Judge Stephen
Breyer, on his nomination to be Associate Justice of tﬁe U.S. Su-
preme Court. Judge Breyer has had a remarkably distinguished ca-
reer in the law and in public service. If confirmed, he will bring a
wealth of knowledge and expertise to the Court. And I might say
I believe that he will be confirmed.

As an attorney in the Department of Justice, then as a professor
of law, Judge Breyer developed an expertise in administrative law
and antitrust, and an appreciation of the costs of excessive govern-
mental regulation. I first came to know and admire Judge Breyer
when he worked for the Senate Judiciary Committee, first as a con-
sultant, then as chief counsel. In his work, Judge Breyer was in-
strumental in bringing about airline deregulation.

For the past 14 years, Judge Breyer has distinguished himself on
the U.S. Court of Appeals for the First Circuit. Known for his care-
ful, scholarly opinions on a range of difficult issues, he has defied
simplistic categorization. While a judge, he also served on the U.S.
Sentencing Commission and helped to draft the Federal sentencing
guidelines. That was no small achievement.

That Judge Breyer has the intellect, character, and temperament
to serve on the Supreme Court is not, in my mind, in question. An
additional essential qualification for any Supreme Court nominee
is that he or she understand and be committed to respect the role
of the Supreme Court in our governmental system of separated
powers and federalism. This qualification has become all the more
important in recent decades, when so many voices from academia,
the media, and special interest groups have been attempting to jus-
tify the view that the Supreme Court is entitled to operate as a
super legislature. Under this view, Justices enshrine their own pol-
icy preferences in place of the laws passed by Congress and the
State legislatures.

Under our system, a Supreme Court Justice should interpret the
law and not legislate his or her own policy preferences from the
bench. The role of the judicial branch is to enforce the provisions
of the Constitution and the other Federal laws according to their
understood meaning when they were enacted.
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Any other philosophy of judging enables unelected judges with
lifetime tenure to impose their own personal views or sentiments
on the American people in the guise of construing the Constitution
and Federal statutes. There is no other way around this conclusion.
Such an approach is called judicial activism, plain and simple. And
it is wrong, whether it comes from the political left or whether it
comes from the political right,

Let there be no mistake: The Constitution, in its original mean-
ing, can be applied to changing circumstances. The fact that tele-
phones did not exist in 1791, for example, does not mean that the
fourth amendment’s ban on unreasonable searches and seizures is
inapplicable to a person’s use of the telephone. But while cir-
cumstances may change, the meaning of the text, which applies to
those new circumstances, does not change.

We often hear about the supposed needed for a living Constitu-
tion. Those who use this phrase typically mean that the Constitu-
tion should be reconstrued to give constitutional status to whatever
interests they currently regard as important. But the Constitution
remains living and well suited to a changing society not because its
provisions can be twisted to mean whatever activist judges want
them to mean. It remains living because it disperses and limits
Government power and, equally importantly, because within those
limits it leaves to the State legislatures and Congress primary au-
thority to adapt laws to changing circumstances. After all, the very
point of a democratic republie, its core virtue, is that the people
generally decide how society will pursue its various goals and com-
bat its various problems.

This does not mean that those liberties not specially guaranteed
by the Constitution have no protection. The Constitution’s real ge-
nius—what Madison recognized as its greatest protection of our lib-
erties—lies in its dispersion of Government power among the three
Federal branches and between the Federal Government and the
States. It is these structural features of separation of powers and
federalism that provide our most important guarantee against op-
pressive legislation.

In an earlier era, judicial activism resulted in the invalidation of
State social welfare legislation, such as wage and hour laws. Since
the advent of the Warren Court, judicial activism has, to cite a few
examples, handcuffed the police in the battle against crime; inter-
fered with the ability of communities to protect themselves from
the scourges of obscenity, drug dealing, and prostitution; twisted
constitutional and statutory guarantees of equal protection into ve-
hicles for reverse discrimination and quotas; chased religious ex-
pression out of the public square; and imposed a regime of abortion
on demand that is the most extreme in the Western World. The
death penalty, which is, of course, expressly contemplated by the
Constitution, is currently under attack by advocates of judicial ac-
tivism.

Many voices will urge Judge Breyer to become a judicial activist.
Indeed, one judicial activist, in a remarkable display of effrontery,
has already written a newspaper op-ed appealing to Judge Breyer
to §TOW. Funny, isn’t it, how moving to the left is seen as growing?
Judge Breyer can rest assured that his stature will grow by his
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continuing to do what has brought him to this special point:
crafting judicial opinions that support the rule of law.

While I do not agree with all of his opinions, | take considerable
comfort from Judge Breyer's overall record that he will resist the
siren calls of judicial activism. Judge Breyer has not displayed his
sentiments on the sleeve of his jusicial robe, nor has he pursued
an ideological or political agenda. He has not strained to invent
hypertechnical rules that benefit criminals at the expense of hon-
est, law-abiding citizens. Instead, he has called into question what
he has termed the right creation problem-—that is, the misguided
view that society’s problems can best be resolved by recasting com-
peting interests as rights or entitlements.

There are, undoubtedly, areas where Judge Breyer and I will dis-
agree in our reading of the law. I do not expect to agree with any
nominee, especially one chosen by a President of the other party,
on every issue that will come before the judicial branch. But it has
been my consistent belief that a President—and this President—is
entitled to significant deference in selecting a Supreme Court Jus-
tice, and in this case he has made an excellent selection.

President Clinton and I are unlikely ever to agree on the person
who ought to be nominated. But so long as a nominee is experi-
enced in the law, is intelligent, has good character and tempera-
ment, and gives clear and convincing evidence of understanding the
proper role of the judiciary in our system of Government, I can sup-
port that nominee. In this case, I i;ave a great deal of regard and
affection and experience and understanding of Judge Breyer, and
I think a great deal of him, and I intend to support him. It is my
hope and my firm expectation that this hearing will satisfy this
committee that Judge Breyer meets the test of understanding the
role of the judiciary in the constitutional processes of this Govern-
ment.

Judge Breyer, we welcome you here. We compliment you for
being selected. We have high expectations of your service on the
Court, and I hope you will enjoy these proceedings.

The CHAIRMAN, The hearing is adjourned. [Laughter.]

Judge, I said earlier that one of the most difficult questions faced
today is from what State you hail, and I have decided how to re-
solve that: to disregard the States and go by a time-honored tradi-
tion of the Senate, seniority.

Senator Kennedy.

OPENING STATEMENT OF HON. EDWARD M. KENNEDY, A U.S.
SENATOR FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Mr. Chairman, Senator Hatch, members of
the committee, it is a great honor to introduce Judge Stephen
Breyer, President Clinton’s nominee to be Associate Justice of the
U.S. Supreme Court.

We know the fundamental role of the Supreme Court in our
society. Our Nation celebrated its 218th birthday last week, proud
of the fact that more Americans than ever can enjoy the fundamen-
tal rights to life, liberty, and the pursuit of happiness pledged in
the Declaration of Independence.

The Constitution is designed to guarantee those rights, and it is
the nine Justices of the Supreme Court who have the last word on
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the meaning of that charter of our liberties. Their decisions affect
the lives of all Americans today, and for years to come.

Judge Stephen Breyer is superbly qualified to serve on our high-
est Court. Throughout his long and brilliant career, Judge Breyer
has committed himself to public service, to excellence in the law,
and to the pursuit of justice for all Americans.

After graduating with honors from Stanford University, he at-
tended Oxford as a Marshall scholar. At Harvard Law School, he
was an editor of the Law Review. He served as a law clerk for Su-
Freme Court Justice Arthur Goldberg, a renowned defender of civil
iberties and one of Judge Breyer’s proudest mentors and admirers
in later years.

Judge Breyer next served in the Antitrust Division of the Depart-
ment of Justice where he sought to enforce the antitrust laws to
protect consumers from practices that drive up prices, hurt com-
petition, or involve discrimination. In one important case, he devel-
oped the successful argument that the antitrust laws bar real es-
tate agents from agreeing not to show homes in white neighbor-
hoods to black families.

Judge Breyer then returned to Harvard Law School as a member
of the faculty, where he earned an outstanding reputation for his
scholarship in the areas of antitrust law and administrative law,
focusing on the profoundly important work of improving our free
enterprise system and our system of government.

In 1973, he took a leave of absence at the request of Watergate
Special Prosecutor Archibald Cox to help in that historic investiga-
tion.

In 1974, he became special counsel to the Administrative Prac-
tice and Procedure Subcommittee of this committee. I was chair-
man of the subcommittee at the time, and I have known Judge
Breyer well ever since, His competence and creativity, his leader-
ship ability and skill at working productively with Senators, inter-
est groups, and constituents of widely different views were evident
from the start.

He was indispensable to our bipartisan effort in those years to
deregulate the airline industry and the trucking industry. Judge
Breyer dedicated himself to assuring that all Americans would
have safe and efficient air travel at the lowest possible prices for
the public, and that shippers and consumers alike would reap the
benefits of lower prices in the trucking industry. Those two laws
were among the most important achievements of Congress in that
decade. I might add that we would have much more competition in
the health care industry today if we had given Judge Breyer that
assignment, too.

I asked Judge Breyer to serve as chief counsel of this committee
when I became chairman in 1979. His intelligence, fairness, and
his commitment to uni%'ling common ground instead of polarizing
narrow ground earned him the admiration and respect and often
the affection of every member of this committee, Democrats and
Republicans. Those qualities were evident in December 1980 when
Judge Breyer was the only judicial nominee confirmed by the Sen-
ate after President Reagan's election,

Since then, as a member of the Court of Appeals for the First
Circuit, Judge Breyer has earned a reputation as a brilliant and
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fair-minded jurist. As chief judge of that court, he is well known
and respected for his efforts to develop consensus and minimize
dissent. His opinions are models of clarity, written, as the judge
has said, so that the real people who are the parties in the cases,
not just the lawyers, can understand the court rulings, too.

In his decisions, he has construed the Constitution to defend the
basic rights of all Americans.

He has protected the right of women seeking family planning ad-
vice to hear about their right to choose to terminate a pregnancy.

He has protected the right of Government employees to engage
in political activity and advocacy.

He has protected the right of students belonging to a church
group to be recognized by a State university.

He has protected the right of every citizen to rent or buy hous-
ing, free from the threat of discrimination.

His opinions on environmental laws have been praised by envi-
ronmentalists.

His opinions in criminal law cases seek to assure public safety
while protecting the constitutional rights of defendants.

As one of the first members of the Sentencing Commission, he is
widely credited with developing the guidelines to reduce the dis-
parities in sentences given to defendants committing similar
crimes.

As a judge, he has also continued his dedication to teaching and
legal scholarship. In addition to his administrative and judicial du-
ties, he has continued to teach courses at Harvard Law School, and
he has also continued to write and publish articles and books ana-
lyzing important issues of law and Government.

Judge Breyer ranks among the country’s most thoughtful schol-
ars of the regulatory process, and his knowledge and experience in
this complex area of the law will be a major asset to all the mem-
bers of the Supreme Court from the day he takes his seat.

His most recent book on regulation drew praise from leading ex-
perts on all sides of the debate. He has sought to assure that the
public health and safety are protected, while avoiding needless in-
efficiency and waste in government. Not everyone agrees with all
of his views, but I suspect that everyone will agree that his views
have contributed immensely to our understanding of these complex
issues in our modern society.

In addition, perhaps because of his service to the Senate, Judge
Breyer has emerged as one of the leading exponents of the view
that laws should be construed in the manner that Congress in-
tended. If confirmed, he will add a needed and well-informed per-
spective to the many important questions of statutory interpreta-
tion that come before the Supreme Court.

Finally, I want to mention Judge Breyer’s extraordinary family.
His wife Joanna is widely respected in Massachusetts as a psychol-
ogist at the Dana Farber Cancer Institute, where she counsels chil-
dren with terminal cancer and their families.

Steve and Joanna’s older daughter, Chloe, recently graduated
from Harvard and now edits the magazine Who Cares?, which pro-
motes public service by young adults. Obviously, the apple did not
fall far from the tree.
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Their younger daughter Nell recently graduated from Yale, and
tt:h:cilr 80D Migfael has just completed his freshman year at Stan-
ord.

In an address about the 1 rofession, another outstanding
Massachusetts jurist, Oliver Wendell Holmes, wrote that “every
calling is great when greatly pursued.” Throughout his career,
Judge Breyer has shown that the pursuit of justice can be a great
calling, and I am confident that he will be a great Justice on the
Suf)reme Court.

commend President Clinton for this excellent nomination, and
I look forward to these hearings.
The CHAIRMAN. Thank you very much, Senator Kennedy.
Senator Kerry.

STATEMENT OF HON. JOHN F. KERRY, A U.S. SENATOR FROM
THE STATE OF MASSACHUSETTS

Senator KERRY. Thank you very much, Mr. Chairman. It is my
gl;ivilege to join with my colleague, Senator Kennedy, and with the

nators from California in formally introducing Judge Breyer both
to the committee and to the ptoceecﬁngs.

You and members of the committee know him personally and
very well, and now with these hearings, the country will get to
know him, too. I am confident that our fellow citizens will very
quickly appreciate and respect the qualities which were at the cen-
ter of the President’s decision to nominate Stephen Breyer.

As this committee knows better than any entity in the country,
the confirmation of a Justice of the Supreme Court is always im-
portant. It is serious business. It is the exercise of one of the Sen-
ate’s most important responsibilities, with enormous transfer of
power to one individual for a lifetime. So, as always, | know the
committee will ask a broad set of tough questions, as Senator
Hatch has said.

I also know that Judge Breyer will reconfirm the belief in those
of you who hold it and convince those of you who do not, as well
as convince the country, that he brings great legal skills and per-
sonal commitment to l1-;¥u's task and a great potential to move and
to help shape the Court itself.

He brings special qualities to this job, if I can add to those things
that Senator Kennedy has talked about of his record. He has
worked for all three branches of Government. He has taught. He
has published, and he has handed down, as Senator Kenredy said,
major opinions in multiple areas of the law.

He has shown himself to be an individual of extraordinary range.
He is trilingual. He serves on a Federal judicial study committee
that contemplates the relationship between law and the science. He
reads Proust in the original French, and he has even studied archi-
tecture to help make judgments about Federal construction.

But mostly, Mr. Chairman, those who know him well have come
to know that Judge Breyer is a person who remembers on a daily
basis what it means to serve the people and to serve the Constitu-
tion, and he has worked hard to stay close to the reality of life in
America. You will be pleased to know that that grounding in re-
ality was even demonstrated in a statement about his alma mater,
Harvard, when he said that life there is important but it does not
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affect 99 percent of the people who get up, go to work, have to edu-
cate their children, and get their health insurance. And he defines
his role on the Court to be “to make the average person’s life bet-
ter.”

He has said that while the task ahead of him is an incredible
challenge, he is deeply humbled in simply thinking about it.

I think it is that attitude which indicates the ways in which he
has tried to stay close to the people that his decisions have an im-
pact on. A small example of that is seen in the fact that because
the court that he currently sits on has jurisdiction over Puerto Rico
and because he felt that understanding a culture is deepened by an
appreciation of language, he taught himself Spanish. In fact, he
convinced all the judges of the first circuit to take Spanish lessons
along with him.

Much of the substantive work that he has performed he already
had dramatic impact on the lives of Americans. Ted Kennedy has
already describetr much of that, and I will not repeat it except to
say that his almost singlehanded deregulation, with respect to the
committee, of the airline industry led to enormous change, reduc-
tions in fares, and the clear benefit to consumers in the country.

The committee will remember also that as chief counsel he
helped to improve fair housing legislation by drafting a law to cre-
ate an administrative mechanism for the enforcement of fair hous-
ing laws.

Most importantly, Mr. Chairman and members of the committee,
throughout his career Judge Breyer has shown in his performance
of judicial duty a commitment to principle and skill in resolving
moral paradozes. He opposed the removal from tenure of a profes-
sor who stated that the Holocaust was a hoax because he believed
that it is more valuable to preserve the principle of tenure than to
punish one disturbed indivigual.

When dealing with the tremendous conflicts inherent in revising
the Federal sentencing guidelines, he chose what was deemed to be
a brilliant, innovative, and fair route, arguing that in the absence
of any one clear moral path, one should at least codify and clarify
the status quo.

He summed up his view of the law once by saying, “There is a
whole mass of legal material that is supposed to fit together. What
it is supposed to do is allow all people”—and this he emphasizes,
“all people”—“even though they have some many different views, to
live and work productively together.”

I believe the committee knows already but will see confirmed in
the next days ahead that Steve Breyer is a person of character,
which is, r all, a central issue in any nomination. From his
youth as an Eagle Scout, to digging ditches for Pacific Gas & Elec-
tric in high scﬁool, to working as a janitor for San Francisco's
school system, he has shared in the American experience and he
has been affected by it.

Mr. Chairman, Steve Breyer comes to you a nominee with great
judicial and personal skills. He has an open, inquiring mind. He
can and will think in nonlinear, creative ways, but he is also prin-
cipled and committed and passionate. He has learned how to serve
as mediator and consensus builder, but he also knows how to press
the case as an artful advocate.
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It is interesting to note that the first circuit has been admired
for its amazing scarcity of dissents, due in no small part to Judge
Breyer’s ability to encourage people to empathize with each other
and to teach people with disparate views to find new ways to agree.
I am confident tﬁat it is this ability that has gained him the back-
ing of liberals and conservatives alike, not because he is a centrist
or a moderate, which may prove to be inaccurate, but because he
has an enormous intellectual honesty and because he is fair.

Colleagues, litigants, students, and clerks uniformly agree that
Judge Breyer never wraps his ego into an issue, he never elevates
politics over principle, and he has earned his reputation as a
gkilled jurist by being openminded and sensitive to detail. So I am
confident, Mr. Chairman, that the committee will overwhelmingly
agree, and I could not more strongly recommend Judge Stephen
Breyer for your confirmation.

The CHAIRMAN. Thank you very much.

Now we will hear from a distinguished member of this commit-
tee, Senator Feinstein,

OPENING STATEMENT OF HON. DIANNE FEINSTEIN, A U.S.
SENATOR FROM THE STATE OF CALIFORNIA

Senator FEINSTEIN. Thank you very much, Mr. Chairman and
members of the committee. As one of the newer members on this
committee, it, indeed, has been a great, I think, and unique experi-
ence to sit on my first confirmation to be an Associate Justice of
the Supreme Court, Ruth Bader Ginsburg, and now to go through
these hearings for Judge Stephen Breyer.

The CHAIRMAN. We credit you with the new-found stability on
these issues.

Senator FEINSTEIN. Thank you, sir. And I must say I think both
Senators from Massachusetts have well and articulately spelled out
the kind of scholarship, the legal history, the common sense, the
maturity, and the judgment that Stephen Breyer can bring to the
U.S. Supreme Court.

For me, being a nonlawyer on this committee, the test is a little
different. For me, the test is how an individual jurist can really
apply what is happening on the streets of America to the Constitu-
tion of the United States and make that document work for the
well-being of all of the people, not just this group or that group,
because America is, indeed, a very troubled land.

I am very proud to say that Stephen Breyer hails from the great
State of California. More specifically, I am proud to say that he
hails from my home city, attended school at Lowell High School at
about the same time as my husband. [ am also proud to say that
his father, Irving Breyer, was general counsel for the San Francisco
Unified School District. And as mayor of San Francisco, I came to
count on his good sense and judgment in many serious problems
affecting the Unified School District of San Francisco.

Judge Breyer brings to the east coast really, in a sense, the best
of the west coast: the best of public and private education from
Lowell High School to Stanford University; the best of the streets,
as Senator Kerry mentioned, whether as a ditch digger for Pacific
Gas & Electric or as a waiter for the San Francisco Parks and
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Recreation Department; or as a member of the Armed Forces sta-
tioned at Fort Ord, CA.

His community service is known to all of us. His legal service is
also known as well. I have tried to read all of the many articles
that I have seen in print about Stephen Breyer, and what I see is
a man deeply dedicated to the pursuit of the law, a man prepared
to struggle to do what is right by the Constitution, but a man that
also understands what is important to the people and streets of
this Nation.

I believe that something that he said when he was introduced by
the President deserves repeating here,

The Constitution and the law must be more than mere words, they must work

as a practical reality. And I will certainly try to make the law work for people, be-
cause that is its defining purpose in a government of the people.

In a sense, I believe that says all there is to say, well and with
heartfelt sense, about Stephen Breyer. So it is with a great deal of
personal pride and pleasure, as a Senator and a Californian, that
I am able to join with my respected colleagues in presenting to you
the very distinguished nomination of Stephen Breyer to become As-
sociate Justice to the U.S. Supreme Court.

The CHAIRMAN. Thank you very much, Senator Feinstein.

Now, last but not least, a Senator who has for some time taken
a keen interest in the activities of this committee, whether or not
she was on the House side or as a Senator on this side of the aisle,
on this side of the Capitol, I should say, welcome, Senator Boxer.

STATEMENT OF HON. BARBARA BOXER, A U.S. SENATOR FROM
THE STATE OF CALIFORNIA

Senator BOXER. Thank you very much, Mr. Chairman and Sen-
ator Hatch.

This is such an honor for us, and today, Massachusetts and Cali-
fornia share the honor of introducing a very, very famous Amer-
ican, and I would say we are very proud, and I think all America
will be proud, as these hearings proceed on you, Judge Breyer.

Certainly, you know that we are delighted to say that in those
early formative years, Stephen Breyer was born and raised in San
Francisco, his family put a high value on educatien, public service,
and the important combination of the two.

I do not know whether you know, Mr. Chairman, that Judge
Breyer's grandfather Samuel served with distinction on the San
Francisco Board of Supervisers, where my colleague Dianne Fein-
stein served, and 1 served across the Golden Gate Bridge on the
Board of Supervisors of Marin.

His mother Ann was active in the League of Women Voters and
in local Democratic politics. And for more than 40 years, as you
heard, his father Irving Breyer was legal counsel to the San Fran-
cisco Board of Education.

So, from the very beginning, Stephen Breyer seemed destined to
carry on his family’s tradition of scholarship and public service. His
senior class at San Franciaco’s Lowell High School named him most
likely to succeed. They were right. And his aunt Shirley Black ex-
plained, “He started speaking in sentences, we knew he would be
something great,” spoken by an aunt. But she was right, too.
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Stephen Breyer comes to us today with a remarkable diversity of
experiences and skills. I will not go into all of those. They have
been so carefully explained by my colleagues. But perhaps what
you do not know is that Stephen Breyer is not only a husband and
father of three, he is a gourmet cook, he is a bird watcher and avid
reader, a student of philosophy and a speed typist. I really respect
that, because my mother taught me, when I was a kid growing up
in the fifties, you had to learn to type, and I only thought that they
said that to girls. He rides his bicycle to work and, as we know,
he has taught himself Spanish. This is a well-rounded individual.

I think it is important to listen to what those who know Stephen
Breyer best have said about him. Stu Pollack, a municipal judge
in San Francisco, said, “Ours was the age of Kennedy. Government
was there as a tool to bring about change. I don’t think Steve ever
had his faith in public institutions shaken.” He further explained,
“Steve’s father spent his professional career as an attorney for the
board of education. I think Steve absorbed the ethic that things of
value lay in work that had some sort of public impact.”

Richard Cudahy, a judge on the Seventh Circuit Court of Ap-
peals, said, “Everyone knows he’s an intelligent guy, but he also
understands the human side of the law and, most important, he
has got a great sense of humor.”

Judge Bruce Selya, an appeals court colleague, said, “The most
unusual thing about him is that he makes everyone feel at ease,
despite his absolutely stunning intellect.”

The San Francisco Chronicle praises this nomination, and they
do not praise a lot of things. [Laughter.]

Once again, I want to say congratulations to Judge Breyer on his
nomination, and to thank the Chair and the ranking Senator on
the committee for allowing us to share this honor of introducing
him to you this morning.

The CHAIRMAN. Thank you, Senator.

I would like the record to show that when the phrase “great
sense of humor” and the phrase “well-rounded” were used, that all
of his children laughed hysterically, which shows that they are a
typical American family. [Laughter.]

I think the people we really should hear from, to know about Ste-
phen Breyer, is not his wife, not his brother—by the way, sir, you
could be his publicist. I watched you on television. You are incred-
ible. If you ever decide to leave the practice of law, there is a future
for you, if you could ever say the things about others you say about
your brother. I will tell you what, this guy is good, Judge. You
should keep him around and keep him close.

But the people we really should hear from are your children. So
we are going to do something very unusual and swear in your chil-
dren now and find out what the real story is here. [Laughter.]

Judge speaking of swearing in, this is the moment. As you well
know, I would like you to stand to be sworn.

Judge do you swear that the testimony that you are about to give
will be the truth, the whole truth, and nothing but the truth, so
help you God?

Judge BREYER. Yes, I do.
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TESTIMONY OF HON. STEPHEN G. BREYER, OF MASSACHU-
SETTS, TO BE AN ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

The CHAIRMAN. With that, I would like to invite my colleagues
who are members of the committee to come and take their seats,
and I thank our colleagues from Massachusetts and California who
are not members of the committee.

Judge while our colleagues are assuming their seats, would you
be kind enough to introduce your remarkable family, and they are
remarkable, to us and to the Nation.

Judge BREYER. I would like to introduce, Senator, my wife Jo-
anna, who, as Senator Kennedy said, worked at the Dana Farmer
Cancer Institute in Cambridge City Hospital.

The CHAIRMAN. Joanna, welcome,

Judge BREYER. Now, Michael, next to her, is a first-year student
at Stanford, and he is going to lead a trek into the mountains of
Wyoming this summer.

he CHAIRMAN. Well, he needs Simpson with him, then, and we
can work something out. You do not want to wander into Wyoming
without Simpson’s permission, I just want you to know that.

Senator HATCH. | am not sure you want to wander in with Simp-
son. [Laughter.]

Judge BREYER. Nell is a recent graduate of Yale, and she is going
back up to New Haven this summer. She is teaching dance to chil-
dren up there in a special program.

The CHAIRMAN. Welcome.

Judge BREYER. Chloe, as you heard, has graduated from Harvard
and she is down here witg two young women, and the three of
them are putting out a new magazine called Who Cares for public
service. Now, she will give you many copies, if you want, and order
blanks, probably.

The CHAIRMAN. Well, we have a tradition here of holding up doc-
uments to make people famous, so we will be delighted to hold up
a copy of Who Cares before this is over.

Your brother, let us get to your brother. I mean, this guy has
done you a big deal.

Judge BREYER. My brother-in-law, who is a lawyer, and, as you
say, I lg"uesls.% he is extremely good on television. And my sister-in-
law, who has run a program called City Arts, which puts on public
lectures and performances in San Francisco.

The CHAIRMAN. I welcome you all.

Now the part that makes me the ogre with the women and men
of the press, who do not like me doing this. I would ask the photog-
raphers to please clear the well, so that we can have the nominee
make his statement and answer questions without the feeling that
we are all looking at him through the lens of a camera.

Judge while we are clearing, a little bit of business here. After
your statement, time permitting, and I think it will, we will ask
three rounds of questioning. Three Senators will have before we
break for lunch. And for the press, who are making their decisions
in terms of timing, I expect we would break around 1 o’clock, and
that we will resume after the cloture vote-on the floor of the Senate
at 2:45 p.m., with questions to resume at that period. So, roughly
from 1 p.m. to 2:45 p.m., we will stand in recess.
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Judge again, welcome. The floor is yours.

Judge BREYER, Thank you.

At the outset, Mr. Chairman, I would like to thank this commit-
tee really for the serious attention that you all have paid to my
nomination. I appreciate the members taking the time out of enor-
mously busy schedules to meet with me personally. And I recognize
that you and your staffs have really it;epared thoroughly for these
hearings, and you have read the books and articles and the opin-
ions and these things I have written. It seems to me that is some
kind of new form of cruel and unusual punishment, quite a few.

Now, there are many, many other people I would like to thank
today. I am obviously very much deeply grateful to Senator Ken-
nedy, who has given me so much over the years. I have learned
and continue to learn lessons of great value from him.

I really want to thank very much Senator Kerry and Senator
Boxer for having come and taken the time to come here, along with
Senator Feinstein, for supporting my nomination,

I am especially grateful to President Clinton for nominating me
to a position that I said, and I do find humbling to think about.
If I am confirmed, I will try to become a Justice whose work will
justify the confidence that he and you have placed in me.

Now, I would like to begin by telling you a little bit about my-
self—although you have heard quite a lot—maybe, though, a few
of the experience that I think have had an important effect on my
life, how I think, and what I am.

I was born, as you heard, and I grew up in San Francisco. I at-
tended public schools, Grant Grammar School and Lowell High
School. Eiy mother was from St. Paul, MN. Her parents were immi-
grants from East Prussia, which is now part of Poland.

My mother was a very intelligent, very practical, public-spirited
kind of person, and she, like many mothers, had an enormous in-
fluence on me. She was the one who made absolutely clear to me,
in no uncertain terms, that whatever intellectual ability I might
have means nothing and will not mean anything, unless I can work
with other people and use whatever talents I have to help them.

So, I joined the Boy Scouts, I did work as a delivery boy, I did
dig ditches for the Pacific Gas & Electric Co., and I mixed salads
up in the city’s summer camp. It was nice, Camp Mather, because
at that time you had policemen and firemen and lawyers and doc-
tors and businessmen and their families, and they were all there
together at the city camp for 2 weeks in the summer. It was great.

My mother really did not want me to spend too much time with
my books. And she was right. I mean my ideas about people do not
come from libraries.

My father was born in San Francisco. He worked as a lawyer and
as an administrator in the San Francisco Public School System for
40 years. I have his watch, as you said, Senator. He was a very
kind, very astute and very considerate man. He and San Francisco
helped me develop something I would call a trust in, almost a love
for the possibilities of a democracy.

My father always took me. As a child, he would take me with
him into the voting booth. I would pull down the lever, and he
would always say, “We're exercising our prerogative.” He would
take me to candidates’ nights. Our school used to go up to Sac-
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ramento to see the legislature in session. It was Youth in Govern-
ment Day. There was Boys’ State. All this led me to believe, not
just that government can help people, but that government is the
people. It is created through their active participation. And that is
really why, despite the increased cynicism about basic govern-
ment—and we have really seen vast improvement in the fairness
of government—I still believe that, with trust and cooperation and
partici;ilation, people can work through their government to im-
prove their lives.

In 1967, as you said, I served in the Army for a little while. I
studied in England, I returned to Harvard Law School, and then
I clerked for Justice Arthur Goldberg, who became a wonderful life-
long friend. After 2 years in the Antitrust Division of the Justice
Department, I went back to Harvard to teach and to Massachusetts
to live. And for the last 27 years, I have been privileged to live in
Cambridge and work in Boston.

I loved teaching. I loved my students. But if I were to pick out
one feature of the academic side of my life that really influenced
me especially, I think it would be this: The opportunity to study
law as a whole helped me understand that everything in the law
is related to every other thing, and always, as Holmes pointed out,
that whole law reflects not 8o much logic, as history and experi-
ence,

Academic lawyers, practicing lawyers, government lawyers, and
judges, in my opinion, have a spec;g’ responsibility to try to under-
stand how different parts of that seamless web of the law interact
with each other, and how legal decisions will actually work in prac-
tice to affect people and to help them.

Working here on this committee in the 1970’s, I learned a great
deal about Congress, about government and about political life.
There were disagreements to resolve, but everyone shared the
same ground rules—basic assumptions about democracy, freedom,
fairness, and the need to help others. These vast areas of widely
shared beliefs are what has shaped the law of America and the
lives of all Americans.

Since 1980, I have been a judge on the U.S. Court of Appeals for
the First Circuit, and that is Maine, Massachusetts, New Hamp-
shire, Puerto Rico, and Rhode Island. Because of my colleagues and
the work itself, this job is a great honor, a great privilege, and it
hag been a great pleasure to have.

I have tried to minimize what I think of as the less desirable as-
pects of the job, one that Justice Goldberg really felt strongly
about—that judges can become isolated from the people whose lives
their decisions affect. I have continued to teach and to participate
in the community and in other activities, which are important in
connecting me to the world outside the courtroom. I have been
helped in this task by my wife and her work at Dana Farber and
at Cambridie Hospital, which shows me and others some of the
sadness in this world, as well as its hopes and its joys.

I believe that the law must work for people. The vast array of
Constitution, statutes, rules, regulations, practices and procedures,
that huge vast web, has a single basic purpose. That purpose is to
help the many different individuals who make up America—from
so many different backgrounds and circumstances, with so many
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different needs and hopes—its purpose is to help them live together
productively, harmoniously, and in freedom.

Keeping that ultimate purpose in mind helps guide a judge
through the labyrinth of rules and regulations that the law too
often mes, to reach what is there at bottom, the very human
goals that underlie Constitution and the statutes that Congress
writes.

I believe, too, in the importance of listening to other points of
view. As a teacher, I discovered I could learn as much from stu-
dents as from books. On the staff of this committee, it was easy to
see how much Senators and staff alike learn from each other, from
constituents, and from hearings. I think the system works that
way. It works better than any other system. And our task is to
keep trying to improve it.

My law school diploma refers to law simrly as those wise re-
straints that make men free—women, too, all of us. I believe that,
too.

I felt the particular importance of all this when 2 years ago, I
had the good fortune to attend a meeting of 500 judges in the new
Russia. Those judges wanted to know what words might they write
in a constitution, what words would guarantee democracy and free-
dom. That is what they were asking over a 2-day meeting. They
asked me. I mean they were interesting discussions, very interest-
ing.

My own reply was that words alone are not sufficient, that the
words of our Constitution work because of the traditions of our peo-
ple, because the vast majority of Americans believe in democracy.
They try to be tolerant and fair to others, and to respect the liberty
of each other, even those who are unpopular, because their protec-
tion is our protection, too.

You are now considering my appointment to the Supreme Court
of the United States. That Court works within a grand tradition
that has made meaningful, in practice, the guarantees of fairness
and of freedom that the Constitution provides. Justice Blackmun
has certainly served that tradition well. Indeed, so have all of those
who have served in the recent past, Justice White, Justice Brennan
and Justice Marshall. They leave an inspiring legacy that I have
correctly called humbling to consider.

I promise you, and I promise the American people, that if I am
confirmed to be a member of the Supreme Court, I will try to be
worthy of that great tradition. I will work hard. I will listen. I will
try to interpret the law carefully, in accordance with its basic pur-

poses.

Above all, I will remember that the decisions I help to make will
have an effect ul)on the lives of many, many Americans, and that
fact means that 1 must do my absolute utmost to see that those de-
cisions reflect both the letter and the spirit of a law that is meant
to help them.

Thank you, Mr. Chairman.

I might add one thing, if I might, on a slightly different subject.
I want to add this, if I may, and that is recently I know—and this
is important to me—that in recent weeks there have been ques-
tions raised about the ethical standard that I applied in sitting on
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certain environmental cases in the first circuit at a time when I
had an investment, an insurance investment in Lloyd's.

I recognize that this question has been raised by people of good
faith, and there is nothing more important to me than my integrity
and my reputation for impartiality. It is obviously a most impor-
tant thing to preserve public confidence and integrity in the judi-
cial branch of government.

I have reviewed those cases again and the judicial recusal stat-
ute, and I personally am confident that my sitting in those cases
did not present any conflict of interest. Of course, my investment
was disclosed to the public. There has been absolutely no sugges-
tion that Lloyd’s was involved as a named party in any of the cases
on which I saw. I know of no such involvement.

The judicial recusal statute does recusal, as well, if you have one
case that has some kind of direct and predictable financial impact
on some investment, that is to say if it is not a speculative or re-
mote or contingent impact. The cases on which I sat did not violate
this standard, either. %’hat issue has been carefully looked into by
independent ethics experts who share my view.

Mr. Chairman, as I said, I recognize the importance of avoidin
conflicts of interest or even the appearance of such conflicts, an
that standard is essential for all judges, and especially essential for
judges of the Nation's highest court.

So 1 certainly promise I will do all I can to meet it, including
what I shall immediately do, is ask the people who handle my in-
vestments to divest any holdings in insurance companies as soon
as possible, and with respect to Lloyd’s itself, I resigned in 1988.
Though, because of one syndicate that remains open, I have been
advised that I can leave afglogether by the end of 1995, but I intend
to ask the people involved to expedite my complete termination of
any Lloyd’s relationship. I will be out of that as soon as I possibly
can be,

Finally, as I go forward, I certainly will keep in mind the discus-
sion that has arisen over the last few days, and I will take it into
account in reviewing any possible conflict whatsoever.

[The initial questionnaire of Judge Breyer follows:]
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SEBNATE JUDICIARY COMMITTIEE
INITIAL QUESTIONMAIRE (SUPREME COURT)

I. PBIOGRAPHICAL INFORMATIOR

Full name (include any former names used.)

Stephen Gerald Breyer

Addresvses: List current place of residence and office
address.

Residence: 12 Dunstable Road
Cambridge, MA 02138

Office: U.5. Court of Appeals for the First Circuit
1617 McCormack Post Office & Courthouse
Boston, MA 02109

Date and place of birth.

August 15, 1938; San Francisco, CA

What is your marital status? List spouse’s name (including
maiden name of wife), occupation, employer’s name and
business address(es).

Married.

Joanna Freda Hare Breyer (maiden name is Hare)

clinical psychologist

Dana Farber Cancer Institute

44 Binney Street
Boston, MA 02115

Education: List each college and law school you have
attended, including dates of attendance, degrees received,
and dates degress vare granted.

Stanford Univarsity
dates attended: September 1955 - June 193%
degrae received: A.B. Philosophy, Highest Honors
degres date: Juna 1959

1

B85-742 - 95 - 2
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oxford University, Magdalen College (as a Marshall Scholar)
dates attended: Septenber 1959 -~ June 1961
degree received: B.A., First Class Honors, Philosophy,
Politics & Economics
degree date: June 1961

Harvard Law School
dates attended: September 1961 - June 1964
degree received: LL.BE. magna cum laude
degree date:; June 1954

Emplovment record: List (by year) all governmental
agencies, business or profassional corporations, compenies,
firms, or other enterprises, partnerships, institutions and
organizations, nonprotit or otharwise, with which you are or
have been connected as an officer, director, partner,
proprietor, or employes.

1955 San Francisco Recreation Department
san Francisco, CaA
summer job as waiter

1958 Pacific Gas & Electric Co.
San Francisce, CA
sunmer job as ditch digger

1962 Heller, Ehrman, White & McAuliffe
san Francisco, CA
law firm summer associate

19613 Cleary, Gottleib, Steen & Hamilton
Paris, France
law firm summer associate

1964-1965 U.S. Supreme Court
Washington, DC
law clerk to Justice Arthur J. Geoldberg

1965-1967 U.S. Department of Justice
Washington, DC
Special Assistant to Assistant Attorney
Ganeral for Antitrust (Donald F. Turner)

1967-1970 Harvard Law School
Cambridge, MA
Assistant Professor of Law

1970-1980 Harvard Law Schecol
cambridge, MA
Professor of Law
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1974-1975

1975

1975-1979

1977-1980

Summer 1978
Summer 1993

1979-1980

1930-present

1985-1989

January 1993

25

U.S, Department of Justice
Washington, DC

Assistant Special Prosecutor
Watergate Special Prosecution Force

U.S. Senate Judiciary Committee
washington, DC

Special Counsel, Administrative Practices
Subcommittee

College of Law
Sydney, Australia
Visiting Lecturer on antitrust law

U.S. Senate Judiciary Committee
washington, DC
Occasional consultant

John F. Kennedy Scheool of Government
Harvard University

Cambridge, MA

Professor

Salzburg Seminar
Salzburg, Austria
Lecturer on economics and law

U.5. Senate Judiciary Committee
Washington, DC
Chief C.ounsel

U.S. Court of Appeals for the First Circuit
Boston, MAa
Circuit Judge, then Chief Judge (since 1990)

Harvard Law School
Cambridge, MA
Lecturer in Law

U.S. Sentencing Commission
Washington, DC
Commiassioner

University of Rome

Rome, Italy
Visiting Professor

: Have you had any

military service? 1If so, give particulars, including
the dates, branch of service, rank or rate, serial
number and type of discharge received. Please list, by

2
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approximate date, Selective Service classifications you
have held, and state briefly the reasons for any
classification other than I-A.

I was in the Army (Strategic Intelligence) as part of a six-
month active duty, eight year reserve program. I served on
active duty from June to December, 1957. My serial number
was FR 19585532 and ] was honorably discharged, after
fulfilling my eight year reserve commitment, in 1965, with
the rank of corporal. I served active duty at Ft. Ord,
California and Ft. Holabird, Maryland. I served active
reserve duty in a strategic intelligence reserve unit at
Stanford, California.

w : List any scholarships, fellowships,
honorary degrees, and honorary soclety memberships that
you believe would be of interest to the committee.

Eagle Scout
General Motors Scholar at Stanford

Graduated from Stanford with great distinction (highest
honors)

Marshall Schelarship

Graduated from Oxford with First Class Honors (PPE)
Graduated from Harvard Law School, magna cum laude
Articles Editor, Harvard Law Review

Honorary Degree, University of Rochester, Graduate School of
Management (1983)

ABA Annual Award for Scholarship in Administrative Law
{1987)

Honorary Lectures:
The Holmes Lectures, Harvard University, April 28, 1992
{(revised and reprinted as
(Harvard University
Press, 1993).

The Weise Lecture (a version of the Holmes Lectures},
Brigham and Women‘s Hospital, September 29, 19%92.

The Roth Lecture, October 31, 1991, &5 Southern
California Law Review 845 (1992).
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The Donahue Lecture, April 12, 1990, 24 Suffolk Law
Review 29 (1990).

The Kaplan Memorial Lecture, April 13, 1988, 17 Hofstra
Law Review 1 {19%88).

The Handler Lecture, November 15, 1986, 75 california
Law Review 1005 (1587},

The Shell Lecture, February 16, 1984, 5% Tulane Law
‘Review 4 (15384).

The Ryan Lecture, Georgetown University Law Center,

October 13, 1883, 72 Georgetown Law Jourpal 785 (1984).
Commencement Address, Boston College Law School, May
29, 1983.

The Hagood Lecture, University of South Careclina, March
11, 1982, 234 South Carolina Law Review 629 (1983).

Bar Assocjations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups. Also, if any
such association, committee or conferance of which you were
or are a member issued any reports, memoranda or policy
statements prepared or produced with your participation,
please furnish the committee with one copy of these
materials, if they are avallable to you. *"Participation”
includes, but is not limited to, membership in any working
group of any such association, committee or conference which
produced a report, memorandum or policy statement even where
you did not contribute to it.

present memberships

Massachusetts Bar Association

Boston Bar Association

Amerjican Bar Assocliation
Aministrative Law Section, Judicial Representative
Judicial Administration Division

American Law Institute

American Bar Foundation

National Lawyers Club
(affiliated with Federal Bar Asscciation)

T o s
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Honorary Member

Administrative Conference of the United States
Judicial Delegate

Federal Judges Association

Carnegie Commission, Task Force on Science and Technology in
Judicial and Regulatory Decision Making
{Report included in Appendix I}

Judicial Conference of the United States

First Circuit Judicial Council
Chairman (since 1990)

past memberships

U.S. Sentencing Commission
{Sentencing Guidelines included in Appendix I)

Federal Judges Merit Selection Panel
Massachusetts District Court

American Bar Association Standing Committee on Continuing
Legal Education

American Bar Association Committee on Government Standards
Judicial Representative
{Report included in Appendix I)

Except as otherwise noted, I cannot recall, nor do my files
reveal, any reports, memoranda, or policy statements
prepared with my participation, but should I find any, I
will provide them. The materials produced by these
crganizations are voluminous, and it would be very difficult
to collect and compile them. Please let me know if there is
additional detail on any particular matter.

: Please list all private and
governmental organizations (including clubs, working
groups, advisory or editorisl boards, panels,
committees, conferences, or publications) to which you
belong or to which you have belonged since graduation
from law smchool, or in which you havae participated
since graduation from law school, giving dates of
membership or participation and indicating any office
you held. Please describe briefly the nature and
objectives of each such organization, the nature of
your participation in each such organitation, and
identify an officer or other person from whom more

]
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detailed information may be obtained. Please indicate
which of these organizatiuns, if any, are active in
lobbying before public bodies.

If any of these organizations of which you were or are
a member or in which you participated issued any
reports, memoranda or policy statements prepared or
produced with your participation, please furnish the
committee with one copy of the materials, if they are
available to you. "Participation" includes, but is not
limited to, membership in any working group of any such
association, committee or conference which produced a
report, memorandum or policy statement even where you
did not contribute to it. If any of these materials
are not available to you, please give the name and
address of the organization that issued the report,
memoranda or policy statement, the date of the
document, and a summary of its subject matter.

present memberships

Dana Farber Cancer Institute (Trustee)
44 Binney Street

Boston, MA 02115

President: Christopher T. Walsh
research and treatment of cancer

American Academy of Arts & Science (Member)
136 Irving Street

Cambridge, MA 02138

President: Jaroslav Jan Pelikan

honorary society

Council on Foreign Relations {Member)

58 East 63th Street

New York, WY 10021

President: Leslie Gelb

organization relating to international affairs

Harvard Club (Member)

374 commonwealth Avenue
Boston, MA 02215
President: Franklin Mead
social club

Cambridge Tennis Club (Member)
40 Willard Street

Cambridge, MA 02138
President: Susan Mead

soclal and athletic club

Nisi Prius Club (Menber)
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(no facilities)

Boston, MA

Clerk: Daniel 0. Mahoney
lunch and discussion club

Lawyers’ Club (Member)

(no facilities or regular meeting place)
Boston, MA

Contact; Philip Burling

informal dinner and discussion group

Saturday Club (Member)
(no facilities)

Boston, MAa

Clerk: Thomas B. Adams
lunch and discussion club

Curtis Club (Member)

(no facilities)

meets at the Unien Club

Boston, MA

Secretary: Robert J. Muldoon, Jr.
dinner and discussion club

past memberships:
Visiting Committee of the University of Chicago Law School

Dia Art Foundation Board of Trustees
(charitable private foundation supporting, among other
things, contemporary art projects)

National Academy of Sciences, Committee to Study Saccharin

and Food Safety
Report: Saccharin: Technical Assessment of Risks and
Benefits (1978)

Board of Stearns’ Village Cooperative Nursery School

Harvard-ford Foundation S$teering Committee, Inquiry into
Public Policy Concerning Children in America.

Except as noted, I cannot recall, nor do my files reveal,
any reports, memoranda, or policy statements prepared with
my participation. Should I find any, I will provide them.
I do not have a copy of the cne report indicated, but will
try to obtain one.

None of these groups is "active in lobbying before public
bodies."
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: List all courts in which you have

bsen admitted to practice, with dates of admission and
lapses if any such mepberships lapsed. FPlease explain
the reason for any lapse of membership. Give the same
information for administrative bodies which require
special admission to practice.

District of Celumbia Bar (1966)

california Bar (1966)

Massachusatts Bar (1971)

Supreme Court Bar (1977)

I am not aware of any lapsed membership.

riti ;g .

(1)

(ii)

List the titles, publishers, and dates of
books, articles, reports, letters to the
editors, editorial pieces, or other published
material you have written or edited. Please
supply one copy of all published material to
the committee.

books

Regulation (Harvard University Press, 1993) (Note that
copies of both the first and second printings have been
provided.)

Begulation and Its Reforp (Harvard University Press,
1982).

Adminjetrative Law and Regulatory Policy (with Richard
Stewart) (Little, Broun, ist ed. 1979 2d ed. 1585, 3d
ed. 1992). Alse

and_Requlatory Policy (with Richard Stewart) (Little,
Brown, lst ed. 1879, 24 ed. 1985, 3d ed. 1992).

Ensxgy {(with Paul MacAvoy) (Brookings 1974).

articles and book chapters

*On the Uses of Lagislative History in Int.rpreting
Statutes”, €5 Southern California Law Review
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(1992).

*A Tribute to Judge Coffin®™, 43 Maine Law Review 3
(1991).

"Administering Justice in the First Circuit", 24
Suffolk Law Review 29 (1950).

"“Agency Autonomy and the Unitary Executive®, &8
Waghington University Law Quarterly 495 (1990).

*“Regulation and Deregulation in the United States:
Airlines, Teleacommunications and Antitrust®,
>

(1990). Alsc publighed in
Italian translation in
217 (1992) (title page included).

*"Clerking for Justice Goldberg™, Journal of Supreme
court History 4 (1950).

“The Federal Sentencing Guidelines: A Dialogue®, 26

$ (Jan.=Feb. 1990} (with Kenneth
R. Feinberg, Esg.)}.
'Equality Versus Discrstion in Sentencing®™, 26 American
Crimipal Law Review 1820 (198%).
"Comments on Airline Deregulation and Common Market

Regulation”, 9 Economic Policy: 3 European Forum 335-
338, 476-481 (1989).

"In Memoriam: Paul M. Bator", 102 Harvard Law Review
1741 (1989).

"The Federal Sentencing Guidelines and the Key
compromises Upon Which They Rest", 17

Review 1 (1988), reprinted in Munro & Wasik,
Sentencing. Judicial Discretion and Training (London
1992).

*"The Cutting Edge of Antitrust: Lessons from
Daregulation", 57 Antitrust Law Journal 771 (1968} and
57 An&isxnax_hnz_lgn:nsl 777 (1988).

“"Antitrust, Deregulation and the Newly Liberated
Marketplace®, 75 California Lav Review 1005 (1987).

"Judicial Review of Questions of Law and Policy", 38

Administrative Law Review 363 (1986). Alsc published
in Public Regulation (1987).

10
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"Economics and Judging: An Afterwvord on Cooter and
Walad™, 50 Law apnd Contemporarv Problems 245 (1987).

*Foreward®, Independent Counzel Symposium, 25 American
Crimibal Law Review 167 (1987).

*"In Memoriam: Charles E. Wyzanski, Jr.", 100 Harvard
Law Review 707 {1987).
“Restructuring as a COmpet1txon Issue"”, Antitrust

7= 14 (The
conference Board 1987).
"Regulation and Deregulation" {(with Paul MacAvoy), in

Doctrine (1987) (advanced stage galleys included in
appendix).

“The Reform Package of 1986: The Mix of Politics, Law,

and Economics", Antitryst Conference 1986-Antjtyust:
w Di i vs. New 15 (The Conference

Board (1986).

"Airline Deregulation in America"™, 35 ITA Magazine 3
(May 1986}.

“Economists and Economic Regulation", 47 University of
Pittsburgh Law Review 205 (1985).

"Can Industrles Survive . . . Part Regulated and Part
Free?", s = i i

: o Di 5 (The Conference Board
1985) .

YReforming Regulation", 59 Tulane Law Review 4 ({1984).

"The Relatjonship between the Federal Courts and the
Puerto Rico Legal System™, 53 it
Law Review 307 {1984).

"The Legislative Veto after Chadha™, 72 Gecrgetown Law
Journal 785 (1984).

"The Terms of the Market Power Debate",

- e i i 8 10 (The
Cconference Board 1984).
"Afterword", 92 Yale Law Journal 1614 (1983).

"Two Models of Regulatory Reform”, 34 South Carcolina
Law Review 6295 (1983).

11
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"Economics for Lawyers and Judges", 33 Journal of Legal
Education 294 (1983).

"Judicial Precedent and the New Economics",

gonference 1983-Changing Antitrust Standards 5 (The
Conference Board 1983). (Also published as "Judicial
Precedent and the New Economics®, Antitrust Forum 1983-

and Economics 5 (The Conference Board 1983).

"Regulation and Its Reform”, Self-Regulation 23
(Conference Proceedings of the Ethics Resource Center
1982).

"Two Models of Regulatory Reform®,
u i i (Center for Law
& Ecconomic Studies, Columbia University 1981).

"Analyzing Regulatory Failure: Mismatches, Less
Restrictive Alternatives, and Reform", %2
Review 54% (1979).

"Taxes as a Substitute for Regulation®, 10 Growth and
ghange 39 (1979).

*Vermont Yankee and the Courts’ Role in the Nuclear
Energy Controversy®, 91 Harvard Law Revjew 1833 (1978).

"Five Questions about Australian Antitrust Law", 51
Australian Law Journal 28 (1977).

"The Problem of the Honest Monopolist", 41 ABA
Antitrust Law Journal 194 (1975).

"The Regulation of Genetic Engineering", 1 Man and
Hgd;g;n_ 1 (1975) (with Richard Zeckhauser), reprinted
in Lipkin & Rowley, Gepetic Responsibility (1875).

"The Natural Gas Shortage and the Regulation of Natural
Gas Producers”, 86 Harvard Law Review 941 (1973) (with
Paul MacAvoy), reprinted in Kalter & Vogely, Energy
Supply apd Goverpment Policy (1976).

"The Federal Power Commission and the Cecordination

Problem in the Electrical Powar Industry", 46
661 (1973) (with Paul MachAvoy).

"Copyright: A Rejeinder”, 20 L.C.L,A. Law Review
(1972}.

"The Ash Council’s Report on the Indepsendent Regulatory
" Agencies™, 2

12
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Science 628 (1971), reprinted in Noll, Reforming
Regulatjon (1971).

"The Uneasy Case for Copyright: A Study of Copyright
in Books, Photocopies and Computer Programs", B84

Harvard Law Review 281 (1970) (reprinted in Bush,
Technolody and Cobyright 1972).

(iii) newspaper writings

"The Economics of AIDS", review of Private Choices and

by Thomas J. Philipson and Richard A.
Posner, The New York Times, sec. 7, p. 24, March 6,
1994.

"Yeltsin’s Radical Plans to Reform Russja’s Judiciary",
The San Francisco Chronicle, p. Al9, November 12, 1991.

"Russian Judges Want Real Justice®, The New York Times,
sec. A, p. 25, October 30, 1991.

"A Boston Driver to the Rescue!", The Boston Globe,
Letters to the Editor, February 26, 1993.

Copies of the hooks listed above are supplied in a box. The
other writings are included in Appendix II.

b.

Please supply one copy ©of any testimony,
official statements or other communicaticns
relating, in whole or in part, to matters of
public policy, that you have issued or
provided or that others presented on your
behalf to public bodies or public officials.

July 14, 1877
Testimony on Civil Aeronautics Board Regulation of
the Airlines, Before the Budget Committee of the
House of Representatives, reprinted in
"Deregulation in the Airline Industry" (Research
report for The First Boston Corp.) (1977)

April 16, 1986
Testimony on Intellectual Property Rights before
the House Judiciary Subcommittee on Courts, Civil
Liberties and the Administration of Justice and
the Senate Judiciary Subcommittee on Patents,
Copyrights and Trademarks

May 12, 1987

12
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Remarks of Stephen Breyer Before the Senate
Committee on the Judiciary (regarding the
constitutional status of the United States
sentencing Commission)

June 11, 1987
Statement of Stephen Breyer before the House
Judiciary Subcommittee on Criminal Justice, in
respect to the Ex Post Facto application of the
Sentencing Guidelines

July 23, 1987
Testimony of Sentencing Commission Member Stephen
Breyer before The House Judijciary Subcommittee on
Criminal Justice

October 22, 1987
Testimony of Sentencing Commission Member Stephen
Breyer before the Senate Committee on the
Judiciary

September 8, 1988
Testimony on Behalf of the Judicial Conference of
the United States Before tha Committee on
Veterans’ Affairs, United States House of
Representatives

January 31, 1990
Testimony before the Faderal Courts Study
Committee: Concerning the Committee’s "Tentative
Recommendations® about Guideline Sentencing

April 19, 1990
Testimony before the Subcommittee on Courts,
Intellectual Property, and the Administration of
Justice: On Statutory Interpretation and the Use
of Legislative History

April B8, 1991
Testimony before the Joint Committee on the
Judiciary [of the Massachusetts Legislature] on an
Act to Improve the Administration of Justice in
the Commonwealth

November 9, 1993
Testimony before the Senate Committee on Energy
and Natural Resources on Risk Analysis in
Environmental Policy Making

February 1, 1994 .
Testimony before the House Committee on Government
Operations, the Subcommittee on Environment,

14
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Energy and Natural Resources, and the Subcommittee
on Legislation e.d National Security (regarding
risk regulation}

Copies of testimony listed above are included in Appendix
III.

c. FPlease supply a copy, transcript or tape
recording of all speeches or talks, including
commencement speeches, remarks, lectures,
panel discussions, conferences, political
speeches, and guestion-and-answer sessions,
by you which relate in whole or in part to
issues of law or public policy. If you have
a recording of a speech or talk and it is not
identical to the transcript or copy, please
supply a copy of the recerding as well. If
you do not have a copy of the speech or a
transcript eor tape recording of your remarks,
please give the name and address of the group
before whom the speech was given, the date of
the speech, and a summary of its subject
matter. If you have reason to believe that
the group has a copy or tape recoerding of the
speech, please request that the group supply
the committee with a copy or tape recerding
of the speech. If you did not speak from a
prepared text, please furnish a copy of any
outline or notes from which you spoke. If
there were press reports about the speech,
and they are readily available to you, please
supply them.

The list below includes all the speeches and talks that I can
recall and that a search of my files has revealed. Should I
recollect any other presentations, I will provide them. Also,
pany of these speeches have appeared in published form; they are
noted, and the published versions of the remarks are included in
Appendix II. Materials for unpublished speeches are included in
Appendix IV.

(1) Comment on Bill Ross’ paper and talk in connection with
Washington & Lee University Conference on “Resolving
Regulatory Issues Invelving Science and Technology®,
Lexington, VA on April 9, 1981 (text included in appendix).

(2) "“Two Models of Regulatory Reform", prepared for and
published as a lecture in the Distinguished Lectures on the
National Economy series sponsored by the Center for Lew and
Economic Studies of Columbia Unjversity, New York, NY on
November 19, 1981.

15
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Also given at Brookinge Institute in connection with their
*Colloguium on Ragulation®, Washington, DC on Japuary 21,
1982 (no text avajlable).

Also delivered at the University of South Carolina as the
Hagood Lacture, Columbia, SC on March 11, 1982. Published
at 34 South cCarolina Law Review 629 (1983).

Alsc given at the Ethics Resource Center’s "Conference on
Self-Requlation” held in Washington, DC on Hovember 16, 1982
and published as "Regulation and Its Reforn",

i 231 {Conference Proceedings of the Ethlcs Resource
Center) {(1982).

Also given at William Mitchell College of Law, St. Paul, MN
on May 12, 1983 (no text available).

Revised version given as Lecture on Regulatory Reform
delivered at the Inauguration of Paul MacAvoy as Dean of the
University of Rochester, Graduate School of Management,
Rochester, NY on November 11, 198) (no text available).

Also given as Shell Laecture at Tulane Law School, New
Orleans, LA on February 16, 1984. Published as "Reforming
Regulation” at $9 Tulane lLaw Review 4 (1934).

Version also delivered as 0lin Lecture at 0Olin Symposium,
University of California, Los Angeles, CA, on November 15,
1984 (no text available}.

(3) Comment on Marc Galanter’s paper prepared in connection
with "Dispute Resolution Conference" held at Harvard Law
School, Cambridge, MA on October 14-16, 1982 (text included
in appendix).

(4) ¥Economics for Lawyers and Judges", first prepared for
the Association of American Law Schools and Emory
University’s conference on "Place of Economics in Legal
Education” held in Denver, CO on October 28~30, 1982 (text
included in appendix).

Also used as bagsis for talk at The Conference Board’s
"Antitrust Issues in Today‘s Economy® conference he'd in New
York, NY on March 3, 1983 and published as *"Judicial
Precedent and the New Economics”, Antitrugt Forum 1983-

& (The Conference Board) (1983) and as "Judicjial
Precedent and the New Econom.:s®, Antitrust Conference 1983~
5 {The Conference Board)
(1983} .

Published at 33 Journagl of Legal Education 294 (1983).
16
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(5) Introduction prepared for conference on "Impact of the
Modern Corporation” held in Princeton, NJ on November 12-13,
1982 (text included in appendix).

(6} ®“Afterword" prepared for Yale Symposium Commemorating
the SOth Anniversary of the New Deal held in New Haven, CT

on February 11-13, 1983. Published at 92 Yale lLaw Journal
1614 (19823).

{7) *"Comments on Airline Route Selection" prepared for CAB
Sunset Seminar on Future Administration of the International
Aviatjon Functions of the CAB held at a seminar at the
National Academy of Sciences in Washington, DC on March 2,
1983 (summary of remarks included in appendix).

(8) Informal Remarks at Seminar on the Administration of
Justice sponsored by Brookings Institution at Williamsburg,
VA on March 13, 1983 (text included in appendix).

(9) ™State Regulation and the Future®, prepared for
California Public Utilities Commission’s symposium "State
Regulation of Public Utilities: Today’s Challenge,
Tomorrow’s Change" held at Stanford University, Palo Alto,
CA on March 24-25, 1983 (text and utility’s printed version
included in appendix).

{10) Commencement Address given on May 29, 1983 at Boston
College Law School, Boston, MA (text included in appendix).

(11) T"Legislative Veto After Chadha", delivered as The Ryan
Lecture on October 13, 1983, at Georgetown University Law
Center, Washington, DC. Published at 72 Georgetown Law
Jourpal 785 (1984).

{12} Discussion -- v
at The Conference Board forum on antitrust held in New York,
NY on November 22, 1983 (text included in appendix).

(13} “Copyright" -~ Remarks made at Ft. Lauderdale
Symposium on New Technologies, February 5, 1984; used again
at Annenberg Seminar in Washington, DC on June 13, 1985
(text included in appendix).

(14) Speech given at University of Puerte Rice School of
Law, Rio Piedras, PR on February &, 1984. Published at 53

v 307 {1984), as "The
Relationship between Federal Courts and the Puerte Rico
Legal System."

(15) Roundtable Discussion given at FTC Law and Economics
Conference, Washington, DC in March 1984 (text 1nc1uded in
appendix) .

17
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(16) Speech given at Toxicology Forum, Washington, DC on
April 24, 1984 (outline included in appendix).

Also given at Cosmetic Industry Conference in Boston, MA on
June 11, 1985 (no text available).

Algso given at Food & Drug Sympesium in Washington, DC on
December 10, 1985 (no text available).

Published as "“Relationship of Science, Law, and Policy in
Risk Assessment and Management™,

v 163 (April
1984) (presentation and discussion) (no text available}.

(17) "Alternative Approaches to Regulatory Reform:

Judicial Review", lecture given at U.S./U.K. Conference on
Comparative Administration and Law in Londen, England on May
11-13, 1984 (text of paper prepared for lecture included in
appendix).

(18) Remarks on administrative law at DC Circuit
Conference, Williamsburg, VA on May 22, 1984 (excerpts
included in appendix).

(19} "The Terms of the Market Power De¢bate", remarks made
at The Conference Board, in New York, NY on December 17,
19884. Published as jAptitrust Forum 10 (The Conference
Board) (1984).

(20) Talk given to Crime Control Act Program meeting held
by Crime Control Commission in New York, NY on January 14,
1985 (outline included in appendix).

Also given to the Comprehensive Crime Control Act Seminar,
sponsored by the Law and Business Section of Harcourt, Brace
& Jovanovich in San Franciscoe, CA on February 8, 1985 (no
text available)}.

(21) ™"The Economist and the Regulator®, outline of speech
given at William Mitchell College of Law, S5t. Paul, MN on
February 14, 1985. Published as "Economists and Economic
Regulation®, at 47 University of Pittsburgh Law Revisw 205
(1985} .

Also used as basis for the Caplan Lecturs at University of
Pittsburgh Law Scheool, Pittsburgh, PA on April 19, 1985 (ne
text available).

(22) “"Market Regulation and Its Reform in the U.S.", speech
given in Stockholm, Sweden, April 16, 1985 (text included in
appendix).

18



41

{23) Remarks on sentencing at Second Circuit Judicial
Conference, Hershey, PA on September 6, 1985 (text included
in appendix).

(24) ™Judicial Review of Questions of Law and Policy" paper
and talk for Conference on Regulation, Airlie, VA on
September 12-14, 1985. Published at 38 Aﬂmjn;igzagixg_Lg_
Review 363 (1986) and at

i 45 (1987).

{25) “Airline Deregulation in America", speech given in
Paris, France at "Regulation and Deregulation in France and
the United States® on January 27, 1986 (text included in
appendix).

Published in 35 ITA Magazine 3 (May 1986).

(26} “The Reform Package of 1986: The Mix of Politics,
Law, and Economics", panel member at a forum of the
Conterence Board in New York, NY on March 6, 1986.
Published at =
Directions vs., New Backlagh 15 (The Conference Board 1906}.

(27) Brookings Institution Program on Judicial-
Congresaional Relations in Washington, DC on November 13,
1986. New York Times article, November 23, 1986, commentsd
on the program (article included in appendix).

(28) Comments based on Judge Wald’s and Professor Cooter’s
papers given at Symposium on Economists on the Banch at Duke
University, Durham, NC on April 11-12, 1986. Publisghed as
*Economics and Judging: An Afterword by Cooter and wWald",
50 Law and contemporary Problems 245 (1987).

(29) “Antitrust, Deregulation and the Newly Liberated
Marketplace®”, delivered as The Handler Lc-ture in New York,
HY on November 15, 1986. Published at 75

Beview 1005 (1987).

Version also given at the Proceedings from the 26th Iove
State Regulatory Conference, Ames, IA on May 19-21, 1987
(text included in appendix).

(30} "Antitrust Issues in Today’s Economy: Restructuring
as a Compstition Igsue®, remarks to The Conference Board,
New York, NY on March S, 1587 (edited remarks included in
appendix) .

Published as "Restructuring as a Competition Issue®,
14 (The Confarence Board 1987).

(31) Talk given to Assoclation of Criminal Defense Lawyers
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in Washington, DC on May 1, 1987. (no text availabla)
(Interview later published in champion Magazine about the
talk. See below.)

(32) Practicing Law Institute, New York, NY on January 15,
1988 talk on santencxng Guidelines. Published at 26
5 (1990).

(33) "The Federal Sentencing Guidelines and the Key
Compromises Upon Which They Rest", delivered at Hofstra
Univergity as Kaplan Memorial Lecture, Hempstead, NY.
Published at 17 Hofstra Law Review 1 (1988), reprinted in
Munro & Wasik, Sentencing Judjcial Discretjon and Training
(1952} .

Also delivered, in an updated version, for Ottawa Society’s
Criminal Code Reform Conference held in Washington, DC,
January 23, 1990 (draft paper included in appendix).

(34) Speech delivered tc the American Bar Association’s
seminar sponsored by the ABA Section of Antitrust Law --
"The Cutting Edge of Antitrust: Lessons from Deregulat;on"
Washington, DC on June 13, 1988. Published at 57

771 (1939} (Luncheon Address); 57 Antitrust Law
Journal 777 (198%) (Commentary and Analysis).

(35) "Regulation and Deregulation", written for
Franco/Arerican Judicial Exchange program held in Paris,
France, July 6-7, 1988 {(draft text included in appendix).

{36) "Equality Versus Discretion in Sentencing",
presentation at the Proceedings of the Federalist Society’s
Second Annual Lawyers’ Ccnvention, Washington, DC on
September 9-10, 1988. Published at 26 American Criminal Law
Review 1820 (1989)

(37) ™An Elementary Overview of Regulation and Deragulation
in the United States: Airlines, Telecommunications and
Antitrust"”, paper prepared for conferenca in Florence,
Italy, Novamber 21-22, 1988 (text included in appendix).

Published as chapter in Deregulation or Re-regulation?
. -(1990) .

Regulator
Also published in Italian translation in
217 (1992) (title page included).

(38) Tribute to Paul Bator delivered at memorial service at
the University of Chicago, Chicago, IL on March 28, 1989.
Published as "In Memoriam: Paul M. Bator™, 102 Harvard Law

Review 1741 (1989).

(39) “Comments on Airline Dersgulation and on Common Market
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Regulation”, presented at DeMenil/Paris 1989 Conference,
April 20-23, 1989. Published at 9 Economic Policv: A
European Forum 335-338, 476-4B1 (1989).

(40) Remarks to Bankruptcy Judges Conference held in
Boston, MA on November 2, 1989 (text included in appendix}.

Flaschner Award Ceremony Keynote Address, given at American
Bar Associamtion Annual Meeting, Atlanta, GA, August 10, 1991
(based on Bankruptcy Judges Conference remarks) (text
included in appendix).

Talk to Boston Bankruptcy Bar, based on Flaschner Award
(August 10, 1991) and Bankruptcy Judges Remarks (November 2,
1989), Boston, MA on May 4, 1993 (no text availablae).

(41) "Keynote Address" at Proceedings of the Conference on
Competition and Requlatjon =-- Compatible Bedfellows?, in
Washington, DC on January 18, 1990 (sponscored by the
American Bar Association) (text included in appendix).

{42) Speech for a panel discussion sponsored by The
Federalist Society: ™"Agency Autonomy and the Unitary
Executive”, Washington, DC on January 19, 1990 (text
included in appendix).

Published at 68 Hashington Upjversity Law Quarterlv 49S
(1990) .

(43) Chief Judge Induction Remarks, Boston, MA on April 2,
1990 {text included in appendix).

(44) "Administering Justice in the First Circuit"®,
delivered at sSuffolk Law School as the Donohue Lecture,
Boston, MA on April 12, 1990. Published at 24 Suffolk Law
Review 29 (1990}.

Talk based con Donahue Lecture, to American College of Trial
Lawyers regional meeting held at New Seabury, MA on June 9,
1990 (notes included in appendix).

Talk based on Donahue Lecture, to Clerks of Courts
conference held in Boston, MA on January 28, 1991 (no text
avajlable).

(45) "Deregulation of Electricity Production: Questions
for Discussion”, paper preparad for confersnce held in
Paris, France {"Organizing and Regulating Electric Systems
in the Nineties ~- a Euro-American Confearence®™) on May 28-
29, 1990 (text included in appendix).

{46) Tribute given at Memcrial Service for Justice Goldbarg
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at Supreme Court, Washington, DC on October 15, 1990.
Published as "Clerking for Justice Goldberg",
4 (1990).

(47) Remarks on "The State of the Circuit", given at First
Circuit Judicial Conference, Xennebunkport, ME on October
29=30, 1990 (text included in appendix).

(48) Remarks made to Federal Practice Section of the Boston
Bar Association, Boston, MA on November 25, 1990. Remarks
nade again to the Boston Bar Association Council Meeting,
Boston, MA on January 16, 1991 (notes included in appendix).

(49) Comments on Role of Academics in Administrative Law
made at ABA Administrative Law Section meeting held in
Seattle, WA on February 8-10, 1991 (notes included in
appendix) .

{50) Debate with Justice Scalia on legislative history for
American Bar Association in Washington, DPC on March 11,
1991. Description of discussion with Justice Scalia
published as Sherman, "The Use of Lagislative History: A
Debate Between Justice Scalia and Judge Breyer", 16

i i 1 (1991) (included in appendix).

($1) Tribute to Ben Kaplan, Boston, MA on April 8, 1991
(text included in appendix}.

(52) Rsmarks at Forum on the Bill of Rights held at John F.
Kennedy School of Government, Cambridge, MA on April 29,
1991 {notes included in appendix).

(53) "New Federal Courthouse Site and Architect Selection
Announcement", Boston, MA on June 10, 1991 (text included in
appendix}.

(54) "Economic Regulation in a Federal Context ~- Some
Problems for the EEC*, talk prepared for Tulane Conference
held in Siena, Italy, July 4-5, 1991 (text included in
appendix) .

Also basis for talk at Edinburgh/Mentor Group, Edinburgh,
Scotland on August 23-29, 1991 (notes included in appendix).

{55) *"On the Uses of lLegislative History in Interpreting
Statutes", presented as the Roth Lecture, University of

Southern California, Les Angeles, CA on October 31, 1991.
Published at €5 Southern California Law Review 845 (1992).

(56) Remarks on “The State of the First Circuit®", given at
Waterville Valley, NH, on September 29-October 1, 1991
(notes included in appendix).
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(57) Talk to U.S. Court Raporters Association, Portland, ME
on October 11, 1991 (note: .ncluded in appendix).

(58) Introductory Remarks at Colloguium about the new
Boston courthouse, Boston, MA on November 16, 1991
{transcript included in appendix).

(59) Luncheon Address tc Boston Bar Association, Appellate
Saection, regarding Court-Assisted Mediation Program and
other matters, Boston, MA on January 13, 1992 (no text
available).

(60} The Holmes Lactures, Harvard Law S5chool, Cambridge, MA
on April 28, 1992. Published as

F {Harvard
University Press, 1993).

Deslivered shortensd version of The Holmes Lectures at
National Academy of Science, Washington, DC on April 29,
1992 (no taxt available).

Weise Lecture at Brigham and Wemen’s Hospital, Boston, MA on
September 29, 1992. (varsion of the Holmes Lectures; no
text available).

Spesch based on part of the Holmes Lectures at the
Fedaeralist Society Program, Symposium on Risk Regulation,
held in Washington, DC on October 3, 1992 (text included in
appendix}.

Spoke to Toxicology Society Annual Meeting in New Orleans,
LA on March 17, 1993. Based on Holmes Lectures (no text
available) .

{61) Federal Energy Bar Association, Washington, DC on May
21, 1992 (notes included in appendix).

(62) Talk on Sentencing Guidelines at the Fifth Circuit
Judicial Conference, New Orleana, LA on May 15, 1992 (no
text available).

Talk on Sentencing Guidelines at the DC Circuit Judicial
Conference based on Fifth circuit talk, Washington, DC on
June 11-12, 1992 (ocutline included in appendix}.

(63) Judge Campbell‘’s Portrait Presentation Program,
Boston, MA on October 9, 1992 (taxt included in appendix).

(64) Introduction of Judge Winter as The Holmes Lecturer,

Harvard Law School, Canbridge, MA on October 1), 1992 (text
included in appendix).
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{(65) Ford Hall Forum Program, discussing First Amendment
issues, in honor of Judge David Nelson, Boston, MA on
Octobar 15, 1992 (notes included in appendix).

{66) Remarks on "The State of the Circuit", Humacao, PR on
November 1992 (no text available).

{(67) *"Multiculturalism and Political Correctness: Anti~
Semitism: Where Does It Fit In? A Roundtable Discussion”,
At the Anti-Defamation Leagua National Executive Committee
Meeting, Boston, MA on November 6, 1992 (ADL‘s printed
version included in appendix).

(68} Talk on the Pirst Amendment and the Bill of Rights at
the University Club, New York, NY on December 3, 1952 (notes
included in appendix).

(69} “Administrative Law =-- European Survey", Lectures at
Universities of Rome, Florence and Naples, Italy on January
9-24, 1993 (outline included in appendix).

{70) Intreduction of Justice Souter at American Bar
Associatien meeting held in Boston, MA on February 7, 1993
(notes included in appendi: ).

{71) Statement at U.S. Judicial Conference meeting about
Cost of Living Adjustments and Judges’ Pay, Washington, DC
on March 15-16, 1993 (text included in appendix).

(72) “Stress in the Judiciary", talk at program sponsored
by American Bar Association’s Administrative Law Judges
Section in Washington, DC on April 2, 1993 (notes included
in appendix).

(73) Salzburg Seminar participant, speaking on federalism,
Salzburg, Austria on July 15-August 6, 1993 {(notes included
in appendix).

(74} Participant in American Bar Association "mandatory
minimum®™ program in New York, NY on August 7, 1993 (no text
available).

(75) *The Quest for Effective Risk Regulation: Lesaons
from the American Exgerienca”, prepered for Confarsnce at
University of Edinburgh, Scotland sponscrad by Mantor Group,
on August 31-Septembar 3, 1993 (draft peper included in
appendix) .

{(76) "The State of the Circuit™ and other remarks at First

Circuit Judicial conference held at Copley Plaza in Boston,
MA on September 12-14, 1993 (notes included in appendix).
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(77) Keynote Speech on First Amendment issues to National
Exacutive Committee of Anti-Defamation League, Detroit, MI
on October 22, 1993 (outline included in appendix).

(78} Address tc Massachusette Historical Society in Boston,
MA on October 29, 1993 (notes included in appendix).

(79) Talk to students at Pontifical catholic University in
Ponce, Puertc Rico on November 3, 1993 (no text available,
pbut based on Anti-Defamation League speech of October 22,
1993 and on "The Relationship between Federal Courts and the
Puerto Rico Legal System”, 53 University of Puerto Rico Law

Review 307 (1984)).

(80) Speech to Young Lawyers Section of Boston Bar
Association, Bostbn, MA on November 18, 1993 (no text
available).

(81) Brief remarks at swearing-in of Carmen Cerezo as Chief
Judge, U.S. District Court of Puerto Rico, Hato Rey, PR on
Dacember 28, 1993 (notes included in appendix}.

(82) Brief remarks at swearing-in of three new
Massachusetts District Court Judges: Richard G. Stearns,
Reginald C. Lindsay, Patti B. Saris, Boston, MA on January
5, 1994 (notes included in appendix).

(83) Statement on the Goals of High School Education -
presented at hearings held by the Massachusetts Commission
on the Common Core of Learning/Massachusetts Board of
Education in Boston, MA on January 11, 1994 (text included
in appendix}.

(84) Luncheon Address to Boston Bar Association
Environmental Law Section, Boston, MA on January 21, 1994
{no text available).

(85) Speech on risk to American Association for Advancement
of Sciences, San Francisco, CA on February 21, 19%4 (no text
available).

(86} Speech on risk to Boston Harbor/Massachusetts Bay
Symposi.m/Massachusetts Bay Marine Studies Consortium Annual
Meeting held at JFK Library, Boston, MA on February 24, 1994
{no text available).

(87) Speech on risk regulation at Environmental Protection
Agency by invitation of Edmund Burke Society, Washington, DC
on March 29, 1994 (ne text available).

(88) Talk on the future of the First Amendment at George
Washington University Law School as an Enrichment Program
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Speaker, Washington, DC on March 29, 1994 (notes included in
appendix).

(89) 6&poke at The Hotchkiss School about the First
Amendment, Litchfield, CT on April 11, 1994 (no text
avajilable).

(90) Talk given at American College of Trial Lawyers Spring
Meeting in Scottsdale,.A2, April 18, 1994 (videotape and
transcript included in appendix}.

{91) DBrief remarks at swearing-in of new Massachusetts
District Court Judge Nancy Gertner, Boston, MA, April 25,
1994 (transcript included in appendix}.

d. Please list all interviews you have given to
newspapers, magazines or other publications, or
radio or television statiens, providing the dates
of these interviews and clips or transcripts of
these interviews where they are available to you.

I spoke briefly with many reporters both this year and
last year regarding my potential nomination to the
Supreme Court. I have not attempted to list all of
those occasions.

The press materials from the interviews below are also
included in Appendix IV.

*The Open Mind", shows F1446 and F1447, produced and
moderated by Richard Heffner, airing on New York and
Boston public television during May and June 1994
(videotape and transcript included in appendix).

“Breyer Back at Work, Praises Ginsburg Pick"™, Bgston
Globe, June 16, 1993, at METRO/REGION 1.

"Bench Conference", Massachugetts Lawvers Weekly,
February 22, 1993, at 28 (interview by Barbara
Rabinovitz).

*1gt Circuit Reports Progress with CAMP",
, August 24, 1992, at 3 (interview by
Barbara Rabinovitz).

"Federal Courts Eager for Action on Vacancies",
, October 14, 1591, at 28,

“New U.5. Appeals Judge Urges More Action by Bar"®,
., March 26, 1990, at 1
(interview by Susan Roberts Boyle). [error in title,
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should be "Chief Judge")

“Sua Sponte: Clerk-Shopping Shows Judges at Their
Worst®, The National Law Journal, April 4, 1988, at 13.

“Q. & A.: Stephen G Breyer: With Uniform Sentencing --
Same Crime, Same Time", The New York Times, April 19,
1987 (interview by Kenneth B. Noble}.

*Proposed Federal Sentaencing Guidelinaes: An Interview
with Stephen G. Breyer®™, The Champjon, July 1987
(interview by Alan Ellis and Scott Wallace).

citations: Please provide:

(a)

citations for all opinions you have written
{including concurrences, dissents);

A list of all these citations is attached ag Addendun

A=1; the concurrences are listed separately in Addendum A-2;
the dissents are listed separately in Addendum A-3. Copies
of the cases are included in Appendix V.

(b}

a list of cases in which appeal or certiorari
has been requested or granted;

Unjted States v. - , 12 F.3d 1 (1993), cert.
denied, 1994 WL 111893 (1994).

United States v. Dugue-Rodriguez, 989 F.2d 485, cert.
denjied, 114 S. Ct. 203 (1993).

v. Averga, 984 F.2d 433 (1993)) (en banc)
(concurring opinion), cert. granted, gdecision vacated
Donovan v. United States, 114 S.

Ct. 873 (1994).

United States v. Ramog-Morales, 981 F.2d 625 (1992),
cert. denied, 113 §. Ct. 2384 (1993).

ReCosta v. Viacom International, 81 F.2d 602 (1952},
cert. denied, 113 §. Ct. 3039 (1993).

United sStates v. unl.dnnaﬂ.o:ﬁminm. 968 P.2d 101
(1992), cert. denied, 113 3. Ct. 1%79 (199)).

, 961 F.2d 11, petition for
mun June 25, 1992, motion to proceed in forma
pauperis denied, 113.5 ct. 47 (1992).

Stuart v. Roache, 951 F 24 446 (1991), cert. denied,
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112 S. Ct. 1948 (1992).

United States v. Dominguez, 951 F.2d 412 (1991), cert.
denied, 112 S. Ct. 1960 (1992).

Howe v. Goldcorp Investments, 946 F.2d 944 (1991),
cert. denied, 112 S, Ct. 1172 (1992).

Hard v. Skinner, 943 F.2d 157 (1991), cert. denied, 112
S. Ct, 1558 (1992).

Bath Iron Works Corp. v. Director, offjice of Workers’

, 942 F.2d B11 (1991), cert.
granted, 112 S. Ct. 1472 (19%2), affirmed, 113 5. Ct.
692 (1993).

United States v. - ; 936 F.2d 623, cert.
denied, 112 S. Ct. 648 (1991).

. ) Build ) ! ¢
Massachusetts /Rhode Ieland v.
, 935 F.2d 34% (1991) (dissenting

opinion), cert. granted, 112 S. Ct. 1935, reversed, 112
S. Ct. 1190 (1953).

Sweeney v. A2 , 926 F.2d 29, cert. denied, 112
8. Ct. 274 (1991).

v. , 926 F.2d 22, cert. denied,

United s :
111 S. Ct. 2813 (1991).

Iown of concord v. Boston Edison Co., 915 F.2d 17
(1990), cert. denied, 499% U.S. 931 (1991).

United states v. Ellis, 907 F.2d 12 (1990}, cert.
denied, 498 U.S. 1070 (1991).

Howjtt v. U.$. Dept. of Commerce, 897 F.2d 583, cert.
denied, 498 U.S. 895 (1990).

ied-Sj , 891 F.2d 967 (1989), cert. denied,
495 U.5. 957 (1990).
United States v. Eaton, 890 F.2d 511 (1989), cert.
denied, 495 U.S. 306 (1990).

v. Puerto Rico Agueduct
, BB8 F.2d 180 (1989), cert. denied, 494
U.S. 1029 (1990).

887

v. Pareole Board of Puerto Rico,
F.2d 1 (1989), cert. denied, 454 U.5. 1046 (1990).
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r 3 v,
Bath Iron Works Corp., 885 F.2d 983 (1989), cert.
denied, 494 U.S, 1091 (1990).

New Life Baptist church Academy v. Iown of East
w, BB5S F.2d 940 (1989), cert. denied, 494 U.S.
1066 (1590}.

Hoodkroft Convalescent Center v. State of New
Hampshire, Divigion of Human Services, 879 F.2d 968
(1989), cert. denied, 493 U.S. 1020 (1990).

| v. Bimienta-Redondo, 874 F.2d %
(concurring opinion), cert. denied, 493 U.S. 8%0
{198%9).

de Feliciano v. de Jesug, 873 F.2d 447, cert. denied,
493 U.S. 850 (1989).

In re Energy Resources Co., 871 F.2d 223 (1989), cert.
granted, 493 U.S. 963 (1989), affirmed, 495 U.S. 545
{1990).

ited States v. Doherty, 867 F.2d 47, cert. dehied,
492 U.S. 918 (15989).

Berklee College of Music v.
i , 858 F.2d 31
(1988), cert. denied, 493 U.S5. 210 (1989).

= v. Alcan Aluminio do Brasil, S.A., 857
F.2d 26 (1988), cert. denied, 489 U.S. 1018 (1989).

Unjted States v. Ggillies, 851 F.2d 492, cert. denied,
488 U.5. B57 (1988).

= v. Qast Iron Soil Pipe Institute, 851
F.2d 478 (1988), cert. denied, 488 U.5. 1007 (1989)}.

United States v. Hastings, 847 F.2d 920 (dissenting
oplinion}, cert. denied, 488 U.S. 925 (1988).

S.D. Warren Co, v. ! ’
846 U.5. 827, cert. denied, 488 U.5. 992 (1988).
= v. Jimepez-Nettleship, 842 F.2d 556,

cert. denied, 488 U.S. 823 (1988).

Unjted States v. Robinson, 842 F.2d 1, cert. denied,
488 U.S, 834 (1988).

Eederal Irade compigsion v. Monahan, 832 F.2d 688
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(1987), cert. denied, 485 U.S. 987 (1988).

Juarbe-Angueira v. Arisg, 831 F.2d 11 (1987), cert.
denied, 485 U.S. 960 (1988).

- v. Aponte-Rogue, 829 F.2d 255 (1987)
(dissenting opinion), cert. denied, 486 U.S. 1044
{1988).

United States v. Lau, 828 F.2d 871 (1987), cert.
denied, 486 U.S. 1005 (1988).

Massachysetis Medical Sccietv v. Dukakig, 815 F.2d 730,
cert. denied, 484 U.S. 896 (1987).

Upited States v. , 807 U.S, 294 (1986}, cert.
denied, 482 U.5, 909 (1987).

United States v. Mazza, 792 F.2d 1210 (1986), cert.
denied, 479 U.S. 1086 (1987).

United States v. Abou-Saada, 785 F.2d 1, cert. denied,
477 U.S. 908 (1986).
At ic F j2) | ities Litigation,
784 F.2d 2% (1986), cert. denied, 481 U.S. 1072 (1987).
! i i V.

ep’t, 780 F.2d 5 (198%), cert. denied, 478 U.S.
1020 (1986).

v. Town of Harwich, 778 F.2d 77 (1985), cert.
denied, 476 U.S. 1159 (1986}.

es v, Guerrero-Guerrero, 776 F.2d 1071
(1985), cert. denied, 47% U.5. 1029 (1986).

Iown of Pelmont v. Dole, 766 F.2d 28 (1985), cert.
denied, 474 U.S5. 1055 (1586}.

United States v. Crocks, 766 F.2d 7, cert. denied, 474
U.s5, 996 (1885).

Unjited States v. Anello, 765 F.2d 253, cert. denied,
474 U.S. 996 (198%5).

Kartell v. Blue Shield of Massachusetts, 749 F.2d 922
{(1984), cert. denied, 471 U.S8. 1029 (1985).
v. BRublic
, 742 F.24 1 (1984), cert.
denied, 476 U.S. 1174 {19B€).
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United States v. Tapia, 738 F.2d 18, cert. denied, 469
U.S. 86% (1984).

v. Showcage Cinemas Concession of Dedham, 736
F.2d 810, cert. denied, 469 U.S. B83 (1984).

Sanders v. Faixr, 728 F.2d 557, cert. denied, 467 U.S.
1254 (1984).

Sundel v. Jugtices of the Superior Court of Rhode
Island, 728 F.2d 40, cert. denied, 469 U.S. 827 (1984).

MeCown v. Callahan, 726 F.2d 1, cert. denied, 469 U.S.
B39 (1984).

Biper v. Supreme Court of New Hampghire, 723 F.2d 110
(1583) {en banc), affirmed, 470 U.S. 274 (1985).

United States v. , 717 F.2d 651 (1983)
(dissenting opinicn), geversed op rsheacing sn bapc,
717 F.2d 650 (per curiam) (adopting dissenting
opinion), cert. denied, 465 U.S. 1100 (1984).

v. Fair, 710 F.2d 886, cert. denied, 464 U.5,
999 (1983).

Regan, 708 F.2d 794 (1983), cert. granted, 464
U.Ss. 990 (1983), reversed, 468 U.S. 222 (1984).

AD. M. Corp. v. Ihgmggn, 707 F.2d 25, cert. denied, 464
U.5. 938 (1983).

Charles D. Bonanno Linen Service v. McQaxthy, 708 F.2d
1, cert. denied, 464 U.S. 936 (1982).

United States v. Bustamante, 706 F.2d 13, cert. denied,
464 U.S. BS56 (1983),

United Statec v. Hensel, 699 F.2d 18, cert. denied, 461
U.S. 958 (1983).

Mepbers of the Jamestown School Committee v.
€99 F.2d 1 (concurring opinion), cert. denied, 464 u.s.
851 (1981}.

Lydon v. Justices of the Boston Municipal Court, 698
F.2d 1 (1982), cert. granted, 463 U.S. 1206 (1983},
reversed, 466 U.S. 294 (1984).

v. Commissioner of Internal Revenue, 692 F.2d
152 (1982), cert. denied, 462 U.S5. 1106 (1983).
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sSharwin v. Secretary eof Health & Human Services, 685
F.2d 1 (1982), cert. denied, 461 U.S5, 958 (1983).

Ksston v. Hustler Magazine, 682 F.2d 33 (1982), cert.
granted, 459 U.S. 1169 (1983), reversged, 465 U.S. 770
{1984).

¥.L.R.B. v. Transportation Mgmt. Corp., €74 F.2d 130
(1982) (concurring opinion), cert. granted, 459 U.S.
1014 (1982), reversed, 462 U.S. 393 (1983).

United States v. Strahan, 674 F.24 96, cert. denied,
456 U.S. 1010 (1982).

Jones Motor Co. v.
. 671 F.2d 38, cert. denied, 45%
U.S. 942 (1982).

i . V.
, 666 F.2d 618 (1981),
cert. denied, 457 U.S. 1117 (1982).

N.L.R.B. v. Maine Caterers, 654 F.2d 131 (1981}, cert.
denied, 43%5 U.S, 940 (.1982).

United States v. Chagra, 652 F.2d4 26 (1981), cert.
denied, 455 U.S. 907 (1962).

United States v, Attick, 649 F.2d 61, cert. denied, 454
U.S. 861 (1981).

a list of all appellate opinions where your
decision was reversed or where your judgenent
was affirmed;

(1) United States v. Aversa, 984 F.2d 493 (1993) (en
banc) (concurring opinion), cert. granted, gggigign

Rencvan v. United States,
114 S. Ct. 873 (1994).

In this case, the en banc court held that a defendant
wvho, with an "inncocent state of mind,* violates certain
currency laws, cannct ke convicted. I wrote a
concurring opinion expressing my general agreement with
this view, and pointing out that a defendant who had no
knowledge of any legal duty with regard to the currency
transactions at issue could not have the requisite mans
kaa for conviction. The« Supreme Court granted
certiorari and vacated the decision in light of Ratzlaf
v. Unjted States, 114 S. Ct. €55 (1994), in which the
Court agreed with that view.
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(2) Bath Iron Works Corp, v. Director, Office of
b , 942 F.2d 811 (1%91),

cert. granted, 112 S. Ct. 1472 (1992), affirmed, 113 5.
Ct. 692 (19%91).

A retired emplcyee of Bath Iron Works learned (after he
retired) that he had a work-related hearing loss, and
applied for workers’ compansation. The parties
disagreed as to the proper method of calculating his
benefits. I wrote for the Court of Appeals that the
employee’s partial deafness was & "scheduled"
disability (resulting in higher benefits), rather than
one that became disabling only after retirement, even
if he did not discover the disability until after he
retired. The Supreme Court, per Justice Stevens,
affirmed, accepting the view of our circuit.

(3)

v. Masgachugetis Water
Resources puthority, 935 F.2d 345 (1991) (dissenting
opinion), cert. granted, 112 S. Ct. 1935 (1992),

Council v. Associated Bujlders and Contractors of
Massachusetts/Rhode Island, 113 S. C¢t. 1190 (1993},

The Massachusetts Water Resources Authority, a state
agency, wished to enter into a prehire agreement
requiring all contractors on the Boston Harbor cleanup
project to abide by various union rules. In exchange,
the unions would agree to labor psace for the duration
of the project. The Court of Appeals held that such
agreements were presmpted by the National Labor
Relations Act. I dissented, believing that the Act d4id
not preempt this kind of agresment. Certiocrari was
granted, and in a unanimous opinion written by Justice
Blackmun, the Supreme Court, agreeing with the dissent,
reversed the Court of Appeals.

(4) In re Ensrqy Resources Co., 871 F.2d 223 (1989),
cert. granted, 493 U.§, 962 (1989),

v. Enerqgy Resources Co,, 495 U.S. 545
(199%0).

The jissue in this case was whether a Bankruptcy Court
can require certain tax payments tc be applied to the
"trust fund* portion of an employer‘s tax liability
rather than the *non-trust fund" portion, if the court
balieves that designation to be nacessary for a
successful reorganization under Chapter 11 of the
Bankruptcy Code. Our Court of Appeals held that such
designations were within the Bankruptcy Court’s power.
The Supreme Court, per Justice White, agreed with our
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circuit (and rejected the contrary approach of other
circuita), in an 8-1 decision. Justice Blackmun
dissented without opinion.

(5) Piper v. Supreme court of New Hampshire, 723 F.2d
110 (1983) (en banc), affirmed, 470 U.S. 274 (1985).

In this case, the district court found that New
Hampshire’s residency requirement for members of the
New Hampshire bar vioclated the Privileges and
Immunities Clause. The en banc court affirmed by an
equally divided court. 1In a joint opinion, Chief Judge
Campbell and I expressed our view that the rule was a
reasonable means to addrees the state’s legitimate
interest in aveiding the consequences of admitting
nonresidents as full-fledged members of the New
Hampshire bar. The Supreme Court, however, held 8-1
that New Mampshire’s ressons for its rule were not
sufficient to justify the discrimination against out-
of-state lawyers. Justice Rehnguist wrote a dissenting
opinion.

(6) Hald v. Regan, 708 F.2d 794 (1983), cert. granted,
464 U.S. 990 (1983}, reversed, 468 U.S. 222 (1984).

A Treasury Department regulation prevented persons
traveling to Cuba from paying incidental travel
expenses, thus making such travel nearly impossible.
Our Court of Appeals hald that the regulation was
promulgated without statutory authority, and that it
was therefore invalid. In a 5-4 decision, Justice
Rehnquist wrote an opinion reversing the decision.
Justice Blackmun, in a lengthy dissent, agreed with our
view of the statutes at igsue in the case.

(7) Lydon v. '
698 F.2d 1 (1982), cert. granted, 463 U.S. 1206 (1983},

reverged, 466 U.5. 294 (1984).

Thia case focused on Massachusetts’ "two-tier" criminal
trial system. The Court of Appeals (in a 2~1 decision)
held that once a habeas court has found that the
evidence in the defendant’s "first-tier™ trial was
constitutionally insufficient to support conviction,
the Double Jecpardy Clause barred a “"second tier*
retrial. The Supreme Court reversed, a majority
holding that a defendant’s jeopardy did not "terminate"
after his “first-tier” trial. The Justices disagreed
on the pracise reason, but all concurred in the
judgrent of revarsal.

(8) Keston v. Hustler Magazine, 682 F.2d 33 (1982),

34
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cert. granted, 459 U.S. 1169 (1983), reversed, 465 U.S.
770 (1984).

Plaintiff sued defendant for libel in New Hampshire,
the only state in which the relevant statute of
limitations had not run. Defendant’s contacts with New
Hanpshire consisted of the fact that less than 1% of
its magazines were ment there for circulation. The
Court of Appeals held that these¢ contacts were $o small
that the exercise of personal jurisdiction over
defendant would violate the Due Process clause., The
Supreme Court reversed, holding that because defendant
sent magazines into New Hampshire for distribution,
jurisdiction could be found in that state.

(¢) MN.L.R.B. v. Transportation Mgmt. Corp., 674 F.2d
130 (1982) (concurring eopinion), cert. granted, 45%
U.S5. 1014 {1982), reversed, 462 U.S., 393 (1983).

In this case, the Court of Appeals issued a per curiam
opinion refusing to enforce an NLRB order. The Supreme
Court reversed; Justice White wrote for a unanimous
Court that the Board‘s construction of the statute at

issue was reasonable and the order &hould therefore be
enforced.

a list of and copies of all your unpublishead
opinicons;

Horth Attleboro Arms Realty Trust v. Hartford Fire Ins.
Co., No. 93-1685 (April 29, 1994)

U,s. v. Dugue-Redriguez, No. $1+-2324 (March 31, 1993)

v. Guilbert, No. 922-1622 (March 24,
1993)

U.S, v. Mclean, No. 91-1535 (January 24, 1992)
Bergeron v. Tague, No. 90-1737 (January 10, 1991)
U.S. v. Cortese, No. 90-1570 (November 2%, 1990)

Meri-Norjega v. AntopniQ’s Restayrapt, No. 90-1170
(November 1, 1990)

Mortgage Guarantee & Title Co, v. L.i
Co,, No. 90-1256 (September 18, 19%0)

Alvira:-Benitez v. Aponte-Rogue, No. 87-1983 (April 23,
1990)

as
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Menepdez-Valdes v. Lopez-Soba, Wo. 89-1487 (April 3,
1990)

v. Brown University, No. 89-1612 (February 20,
1990)

Howitt v. U,S. Department of Commerce, No. B9-1697
(February 6, 1990)

v. Glover Landing Condominjum Trust, No. €9-1716
(December 18, 1989)

v. U.8 Pogtal Service, No. 89-1647 (Decembker
13, 1989)

U.5., v. Sturgeon, No. 88-1396 (August %, 1989)

visi v.
Inc., Nos. B8-1143, 1144 (March 21, 1989)

U.5. v. Boscio, No. 87-1103 (February 2, 1988)
U,S. v. Sawan, No. 88-1502 (December 7, 1988)

Paredes-Fjquerca v. Grevhound Corp., No. 86-1309
{December 30, 1986)

Rose v. Secretary of HHS, No. 86-1010 (September 22,
1986)

English v. T=Sguare Resources, No. 85-1541 (April 28,
1986)
EBelk v. Secretary of HHS, No. 85-136% (March 13, 1986)

Farmer v. Dep‘t of Transportation, No. 85-1279
{December 10, 1985)

v. Town of Petergham, No. 84-
1812 (May 21, 1985)

Copies of the above opinions are included in Appendix VI.

citations of all cases in which you were a
panel member.

A list of these cases is attached as Addendum B.

: State (chronologically} any public

offices you have held, including judicial offices.

k1
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Please include the terms of service and vhether such
positions wers elected or appointed. State
(chreoneclegically) any unsuccessful candidacies for
elective public office.

tlected office

I have never held elected office, though in 1976 I was the
Cambridge "uncommitted” delegate nominee for the Democratic
National Convention. (The "uncommitted* slate lost the
primary electicn.)

appointed office, before 1980

University of Massachusetts Trustee (1974-1981)
Chairman, Presidentia) Search Committee

Magsachusetts Public Power Commission (1973-1975)
Governor‘s Emergency Energy Commisgion {1973)

Federal Judges Merit Selection Panel, Massachusetts District
Court (1977+1979)

appointed offjice, after 1980

I have been a federal judge since 1980. In that capacity, I
have alsc served as a member, delegate, trustee, etc. in the
following public organizations:

United States Sentencing Commission -
Hember 1985-1989

Judicial Conference of the United States
Member sjince 19590

Administrative Conference of the United States
Judicial delegate since mid-1980s

Pirst Circuit Judicial Council
Chairman 1990-Present

I was also appointed to serve on:

President’s Commission on White House Fellowships
Mamber, Boston Regional Selection Panel 1994-present

Kennedy Park Advisory Committee
Menber 1984-1986

Laga) _cCarser:
k)
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Describe chrencleogically your law practice
and experience after graduyation from law
school including:

1.

1962

1963

1965~

whether you served as clerk to a
judge, and if so, the name of the
judge, the court, and the dates of
the period you were a clerk;

1964 - 65 Law Clerk to Justice Arthur
Goldberyg, United States Supreme
Court.

(During the summer of 1964, Justice Goldberg lent
the research services (e.g., citechecking} of my
co-clerk and myself, at the request of the Chief
Justice, to the Warren Commission.)

whether you practiced alone, and ir
8o, the addresses and dates;

Not applicable.

the dates, names and addresses of
law firms or offices, companies or
governmental agencies with which
You have been connected, and the
nature of your connection with
each.

Heller, Ehrman, White & McAuliffe
San Francisco, CA
law firm summer associate

Cleary, Gottleib, Steen & Hamilton
Paris, France
law firm summer associate

1967 U.S. Department of Justice
Washington, DC
Special Assistant to Assistant Attorney
General for Antitrust (Donald F. Turner)

1967=1970 Harvard Law School

Cambridge, MA
Assistant Professor of Law

1970-1980 Harvard Law Schoel

1973

Cambridge, MA
Professor of Law

U.S. bepartmant of Justice

s



1974-1975

1975

1975-1979

1977=1980

Summer 1978
Summer 1993

1979-1980

1980-present

1985-1989

January 1593

61

washington, DC
Assistaut Special Prosecutor
Watergate Special Prosecution Force

U1.5. Senate Judiciary Committee
washington, DC

Special Counsel

Administrative Practices Subcommittee

College of Law
Sydney, Australia
Visiting Lecturer on antitrust law

U.5. Senate Judiciary Committee
Washingteon, DC
Occasional Consultant

John F. Kennedy School of Government
Harvard University

Cambridge, MA

Professor

Salzburg Seminar
Salzburg, Austria
Lecturer on economics and law

U.5. Senate Judiciary Comnittee
Washington, DC
Chief Counsel

U1.S. court of Appeals for the First
Circuit

Boston, MA

Circuit Judge, then Chief Judge (since
1990)

Harvard Law School
Cambridge, MA
Lecturer in Lew

U.S. Sentencing Commission
Washington, DC
Commissioner

University of Rome
Rome, Italy
Visiting Professor

1. What has been the general character of your law
practice, dividing it inte periods with dates if
its character has changed over the years?
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I have not had a conventional law practice,
although before I becare a judge, I occasionally
consulted for various private law firms, most
often on issues of antitrust law and regulation.

Describe your typical former clients and the
areas, if any, in which you have specialized.

Between 1967 and 1980, I did consulting work for
clients which included:

a. A steel company engaged in a merger with a
smaller, failing steel company. The legal
issue involved the lawfulness of the merger
under the antitrust laws.

b. A chain of supermarkets seeking to engage in
low price sales out of cartons directly to
shoppers. The legal issue involved the
lavfulness of regulations that seemed to
prohibit the practice (as a matter of
administrative law}.

c. Tenants organizations challenging rent
control regulations in Cambridge. The issue
was whether the regulations effectively
carried out the intent of the regulatory
statute as a matter of regulatory policy and
adminjstrative law.

d. A grocery chain seeking to sell milk in
Staten Island. The issue was whether
administrative rulings that inhibited new
entry were sound and lawful under the
regulatory statute.

Most of my clients have had problems of antitrust
law, administrative law, or regulatory law or
pelicy.

Did you appear in court frequently, occasicnally,
or not at all? If the frequency of your
appearances in court varied, descr;be each such
variance, giving dates.

While at the Antitrust Division, I worked on
briefs in federal appellate cases and argued one
case in the U.S. Court of Appeals for the Sixth
Circuit. After leaving the Department of Justice,
in my occasional practice, I assisted in the
preparation of a few briefs.

40
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2)

3)

4)

5)
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What percentage of these appearances was in:
(a) federal courts;
(b) state courts of recerd;
(c) other courts.
All briefs on which I vorked were submitted to
federal courts; my only argumant was in federal
court.

e
What percentage of your litigation was:
(a) civil;
(b) criminal.
In the Antitrust Division, my work was
approximately 70% civil and 30% criminal. The two
cases in vhich I signed the briefs were both civil
cases. My work with the Watergate Special
Prosecution Porce involved investigation in

criminal matters, the development of cases, and
recommendations on vhether te prosecute.

State the number of cases in courts of record you
tried to verdict or judgment (rather than
settled}, indicating whether you vere sole
counsel, chief counsel, or associate counsel.

None.

What percentage of these trials was:
(a) Jury;

{b} non-jury.

Not applicable.

: Describe the ten most significant

litigated matters vwhich you personally handled. Give
the citations, if the cases were raported, and the
docket number and date if unreported. Give a capsule
sunmary of the suhstance of each case. ldentify the
party or parties whom you represented; describe in

41



64

detail the nature of your participation in the
litigation and the final disposition ©of the case. Also
stata as to each casa:

i) the date of representation;

b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

c) the individual names, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

Identify each case you perscnally argued in court. FPlease
provide a copy of all briefs on which your name appears. If
copies are unavailable to you, please identify the case and
court.

Note: All of these matters concern practice before I became
a judge. I have answered the portion of this question
relating to counsel and co-counsel to the bast of my
ability; however, I have not maintained detailed files on
such matters.

(1) Bratcher v. Akron Area Board of Realtors, 381 F.2d 723
(6th Cir. 1967) (Edwards, Phillips, Cecil).

The Antitrust Division of the Department of Justice argued
that real estate dealers violated the antitrust laws wvhen
they agreed not to show houses in white neighborhocds to
African-American customers. I develcoped this theory, wrote
the brief, and argued the case for the Department of Justjce
before the Court of Appeals for the Sixth Circuit. (We
appeared as amicus supporting plaintiffs.} The plaintiffs
prevailed. The brief is included in Appendix VII.

Counsel for
plaintifrs: Jack Greenberg
Columbia University School of Law
435 West 116th Street
New York, NY 10027
(212) 854-8030

opposing
Counsel: George Downing and John H. Burlingame

Baker & Hostetler

3200 Naticnal City Center
1900 East 9th Street
Claveland, OH 44114

(216) 621~0200
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Frank H. Harvey, Jr.
Brouse L McDowell

500 First Natiocnal Tower
AXron, OH 44308

{216) 535-5711

(2) Atkins v. United states, 556 F.2d 1028 (U.S. Ct. Cl.
1977) (Cowen, Davis, Skelton, Nichols, Kashiwa, Kunzig,
Bennett), cert. denied, 434 U.S5. 1009 (1978).

A number of federal judges contended that it was
unconstitutional for one House of Congress to veto & pay
raise for federal judges. They claimed that a "one-house
veto™ is unconstitutional. They also contended that for
Congress to refuse to adjust judgesa’ salaries with inflation
over a period of many years unconstitutionally *diminished*
their pay. I was the second counae¢l on the case, working
with Arthur Goldberg, who was the lead counsel for the
judges. I briefed the case in the Court of Claims (where we
lost, 4-3, on the “"gne-house veto®™ issue); I briefed our
positicn on a certified guestion to the Supreme Court on the
issue of whether federal judges could hear this case in
light of their financial interest in its outcome (which was
dismissed without opinion, but the Court of Claims resclved
the issue in our faver), and I briefed our petition for
certiorari to the Supreme Court (which was denied). The
case was significant both for the "“one-house veto" issue and
for the substantive guestion regarding diminishment of
judges’ pay. The briefs are included in Appendix VII.

Co~counsel: Hon. Arthur Goldberg
(deceased)

Opposing

Counsel: Rex E. Lee

Sidley & Austin
1722 Eye Street, N.W.
Washington, DC 20006
(202) 736=-8000

(3) United States v. Arnold Schwinp § Co., 388 U.S. 36%
(1967)

In this case, the Justice Department argued that vertically
imposed territorial restrictions should be unlawful under
the antitrust laws, except for 1 new entrant, or, possibly,
a failing company. The case wag argued in the Supreme
Court, which decided in our faver, but held the restrictions
were unlawful in all instances. This per se rule was later
ovarturned,

1 briefed the case for the Antitrust Division, where I was
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acting head of the Appellate Section. The brief, after
being revised in the Solicitor General’s Office, was filed
in the Supreme Court by the Solicitor General.

Co=-counsel: Hon. Richard A. Posner
U.S. Court of Appeals for the Seventh Circuit
U.§. Courthouse
Chicago, IL 60604
{312) 435-5806

opposing
Counsel: Robert €. Keck
Keck, Mahin & cate
77 West wacker Drive, Suite 4900
Chicago, IL 6060)
(312) 634-7700

(4) United States v. Continenta) O] Cp., 387 U.S5. 424
(1967)

The Justice Department attacked the marger of two oil
refineries in New Mexico, under Clayton Act sec. 7. The
case was on direct appeal to the Supreme Court (under the
Expediting Act). It involved a complex market definition
guestion, for market share figures varied depending upon
whether oil outside New Mexico, but in the New Mexico
pipeline, was counted as part of the market.

I briefed the case for the Antitrust Division. It was
revised by the Solicitor General and filed in the Supreme
Court. The United States won the case (the decision below
wag vacated and remanded in light of Unjted States v. Pabsgt

, 384 U.S. 546 (1967). 1Its significance lies in
the principles used to help define a "market" for antitrust
purposas.

Co~counsal: Donald Turner
2101 Connecticut Ave., N.W.
Washington, DC 20007

opposing
Counsel: not known

5) +, 389 0.5, 208

{ United States v. =
(1967), ALf’'g 246 F. Supp. 917 (D. Del.).

The Justice Department appealed from a District court
decision that held that Penn-salt and olin-Mathieson could
form a joint venture because they were not potential
compatitors in the chemical business in the Scutheastearn
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U.S. The Department claimed that the court did not use the
correct criteria to determine when one firm "potentially
competes" with another. It argued for an “objaective,™
instead of a "gubjective," test.

I wrote the brief for the Antitrust Divislon, which was
filed with changes by the Soliciter General in the U.S.
Supreme Court. The United States lost the case, when the
decision was affirmed by an equally divided court.

Co-counsel: Donald Turner
2101 Connecticut Ave., N.W.,
Washington, DC 20007

opposing
Counsel: Albert R. Connelly

Cravath, Swaine & Mocore
Worldwide Plaza

New York, NY 10019
(212) 474=-1000

{6) & (7) United States v. Reinecke, 524 F.2d 435 (D.C.
Cir. 1975) {Clark, Wright, MacKinnon); i v.
Kleindienst, (unreported U.S. Dist. Ct. D.C. 1974) (Hart)

These two cases in the District Court for the District of
Columbjia both involved charges of perjury, the first against
the former Lieutenant Governor of California, the second
against the former Attorney General of the United States.
Mr. Reinecke’s conviction was reversed; ¥Mr. Kleindienst was
found guilty of a misdemeanor.

These cases were the eventual outcome of the work, mestly of
others, for my work took place only at their initial stages.
I helped organize the ITT (Dita Beard) portion of the
Watergate Special Prosecutor’s investigation. The work
primarily involved investigution, organization of facts,
development of legal cases, and a recommendation of whether
the office should proceed to prosecute. The Special
Prosacutor determined that the main charge in the matter --
that ITT's contribution to the Nixon Presidential campaign
influenced the government’s action in antitrust cases
against it ~- was not borne out by the evideance.

Co-counsel: Archibald Cox
Harvard Law School
Cambridge, MA 02138
(617) 495-3133

Joseph G.J. Connolly
Hangley, Connolly, Epstein, Chicco, Poxman &

Ewing
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1515 Market Street, Ninth Floor
Philadelphia, PA 19102
(215) 851-8400

Richard J. Davis

Weil, Gotshal & Manges
767 Fifth Avenue

New York, NY 10153
(212} 310-8000

Reinecke
Counsel: Ralph E. Becker
wWilliam W. Becker
Landfield & Becker
1250 Connecticut Ave, N.W., Suite 700
washington, DC 20036
{202) 775=~0300
Kleindienst
Counsel: Herbert J. Miller

Miller, Cassidy, Larroca & Lewin
2555 M Street, N.W.

washington, DC 20037

(202) 293-6400

(8) Pargas, Inc. v. Empire Gas Corp., 423 F. Supp. 199 (D.
Md. 1976) (Judge Frank Kaufman), aff’d per curiam, 546
F.2d 25 (4th Cir. 1976) (Haynsworth, Winter, Butzner}.

This case concerned the legality, under the antitrust
laws, of a merger of two propane gas distributors. It
involved an important question of market definition,
which was argued in the federal district court. I
helped to represent Enpire and prepared sections of the
brief for the case.

Co-coungel: Lloyd Cutler
The White House
Washington, DC 20500
(202) 4%56-1414

Paul MachAvoy

Yale School of Management
Hew Havan, CT 06520

(203) 432-4771

Opposing
Counsel: Calvin H. Cobb, Jr.
David L. Roll
Steptoe & Johnson
1330 Connecticut Avenua, N.W.
wWashington, DC 20036
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(202) 429-3000

(9) Purity Supreme, Inc, v. Attorney Geperal of Mass,., 407
N.E.2d 297, 380 Mass. 762 (1980) (Hennessy, Quirico,
Braucher, Kaplan, Liacos)

This case involved a challenge te a rule requiring
disclosure of prices by supermarkets. The Attorney
General’s office had issued a general rule requiring that
the price be marked on each item. Purity owned a special
low price "warehouse type" retail food store. Customers
picked items out of crates, and, while the prices wera
clearly marked on the crates, individual items were marked
only with a UPC symbol to be scanned at the cashier. To
force the store to take each item out of the crate, mark it,
and put it on the shelf would have destroyed the low price
advantage. Representing Purity, we challenged the rule on
the ground that to apply the ¢ld rule to this new unforeseen
situation reguired more elaborate hearings or a
raconsideration of the issue. The court ruled in favor of
the Attorney General.

Co-counsel: Hon. Hiller Zobel
Superior Court
commonwealth of Massachusetts
Boston, MA 02108
{617) 725-8182

Donald Paulson

Brown, Rudnick, Fried & Gesmer
one Financial Center

Boston, MA 02111

{617) 330-9000

Opposing

Counsel: John T. Montgomery
Ropes L Gray
One International Place
Boston, MA 02110
{617) 951-7000

(10} Eennedy v. Sampson, 5il F.2d 430 (D.C. cir. 1974)
(Tamm, Fahy, Baz-lon), affirming 264 F. Supp. 1075 (D.D.C.
1973)

This case challenged the constitutionality of the "pocket
veto® whan exercised during a short congressional recess.
The District Court for the District of Columbia held that a
bill could not be "pocket-vetoed” during such a recess. The
DC circuit affirmed. T wrote a draft of a brief, which vas
revised by Senator Kennedy’s staff. (Senator Kannedy
proceeded pro se.)
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Co-counsel: Edward M. Kennedy
Rusgell Senate Office Building
Washington, DC 20510
{202) 224-4543

Opposing

Counsel: Irving Jaffe
2701 Curzon Court
vienna, VA 22181
{703) 938-2292

Earl J. Silbert

Bray & Silbert, P.C.

1025 Thomas Jefferson St., N.W,
Washington, D.C. 20007

(202) 965-79%10

: Describe the most gignificant legal
activities you have pursued, including significant
litigation that did not progress to trial or legal matters
that did not involve litigation. Describe fully the nature
of your participation in tl.ese activities. Please list any
cliants or organizations for whom you performed lobbying
activities and describe the lobbying activities you
performed on behalf of such client(s). (Note: As to any
facts requested in this gquestion, please omit any
information protected by the attorney-client privilege.}

Airline Derequlatjon. From 1974 through 1978, I worked with
Senator Kennedy and the Judiciary Committee in the effort to
deregulate airlines. 1In this capacity, on leave from
Harvard in 1974, I organized hearings investigating Civil
Aeronautics Board regulation of the airline industry and
wrote a detailed report of the Subcommittee’s findings. The
hearings and the report helped to increase public awareness
of the issue. In turn, changes began within the CAB itself
and, eventually, legislation which I participated in
drafting was enacted by Congress to substitute competition
for the previously existing regulatory system. The details
of this work are contained in Chapter 16 of Breyer,
Requlation and Its Reform (Harvard Press, 1982), and a copy
of the report is included in Appendix I.

Trucking Deregulation. I participated in the effort to
deragulate the trucking indurtry first as a consultant to
the Judiciary Committee and later as its chief counsel. I
helped to supervise and edit the Committee Report on the
trucking industry, and I was involved in the drafting of new
legislation and the negotiations that led to its adoption.
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Other Legislation. As chief counsel of the Judiciary
Committee, I supervised the drafting of legislation, helped
to organize the legislative hearings, negotiations, and
activities needed to enact a bill intc law. Major
legislative items in which I participated to a significant
extent include the following:

. This legislation was designed to
strengthen the fair housing laws by providing an
administrative mechanism for their enforcement. A fair
housing bill ultimately passed the Congress, although
not in the exact form of the original bill.

Institutionalized Persons. The Committee developed and
reported legislation that would allow the Justice
Department to intervene in cases designed to protect
the constitutional rights of institutionalized persons.
The bill became law.

¢riminal Code. This major legislative project
consisted of rewriting the Criminal Code of the United
States. In 1980, it was reported by both the Senate
and House Judiciary Committees. It did not pass
Congress, but sections, including the Sentencing
Guidelines, later became law.

. The Committee developad a bill in
response to the Supreme Court’s ruling in the
Dajly case which allowed police searches of press
offices. The new law, enacted by Congress, required
that information be obtained by subpoena or simjlar
process and that searches (with warrants) be conducted
only as a last resort in limited circumstances, when,
for example, there was reason to believe the
information would otherwise be destroyed.
Court Reform. The Committee dealt with several bills
affecting the courts directly. For example, a
"judicial discipline” bill was enacted into law.

; Leaislativ ! ] ivities.

. In 19872, I worked as a member of
the Governor’s Energy Commission in Massachusetts to
develop legislation that created an “energy facilities
siting council.” This bill became law, providing a
"one-stop" procedure for obtaining permission from
state agencies for the building of energy facilities.

Ielephone requlations. 1In the late 1970s, I appeared
pro bono before the Massachusetts Public Service
Commission urging a change in the billing practices of
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the telephcone company. The company kept categories of
"credit risk™ and those in the higher risk categories
would have their phone service terminated at very short
notice upon falling only a few weeks behind in the
payment of their bills, I urged that the telephone
company should have to notify users of their credit
categories, explain the basis of categorization, and
give the users opportunities to challenge their
categorization or "improve" their categories. The
suggestions were adopted.

i . I worked as a consultant to a grocery
firm, and appeared as an expert witness, before the New
York Milk Marketing Board, arguing that the firm should
be allowed to market milk in Staten Island. I argued
that the current restrictive regulations led to higher
milk prices. The application was denied.

Federal Sentencing Guidelines. 1 was a member of the
United States Sentencing Commission from 1985 to 1989
and helped to draft the Federal Sentencing Guidelines.
The Commission was created by Congress to reduce
digparity in sentencing and to increase honesty in
sentencing, so that the offender would actually serve
the prison sentence that the judge imposed.

Law teaching actjivities. See answer to question is.

I have not engaged in lobbying activities for any
client or organization.

18.: Teaching: What courses have you taught? For each
course, state the title, the institution at which you
taught the course, the years in which you taught the
course, and describe briefly the subject matter of the
course and the major topics taught.

A.

s

;

Barvard University

i joined the faculty of Harvard Law School in 1967 as
an Asgistant Professor of Law. 1In 1970, 1 bacame a
full professor, a position I held until 1930, when 1
bacame a judge. I was also a professor at the Kennedy
School of Government of Harvard University during the
years 1977 to 1580. From 1980 to the present, I have
continued to teach at Harvard as a Lecturer in Law, I
should add that many of the courses I hava taught have
been offered jointly by the Law School and the Kennedy
School.
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1. antitrust Law

I taught a course in Antitrust Law during the following
acadenic years: 1967-68; 1969-71; 1973-75; 1976-77;
1978-80; 1984-85; 1986-87; 1988-89. The course focused
on the control of private competition under the Sherman
Act, Clayton Act, Robinson-Patman Act, and Federal
Trade Commission Act. It examined (1) legal and
economic concepts of monopoly and monopolization; (2}
modes of collaboration among business competitors; (3)
"vertical restraints;" (4) horizontal, vertical, and
conglomerate mergers; and (5) selected prokblems of
price discrimination under the Robinson-Patman Act.

2. Administrative Law

I taught a course in Adninistrative Law during the
following academic years: 1971-74; 1975-79; 1982-84;
1985-86; 1987-88; 1989-94. The course addressed {among
others) the following topics: Delegation/Non-
Dalasgation; Agency Independence; Review of Fact/Review
of Law/Review of Policy; Ratemaking; Controlling
Discretion; Broadcast Regulation; Following Internal
Rules; Retroactivity/Estoppel; Rulemaking/Adjudication;
Decision on a Record; Due Process; Agency Decision-
Making Structure; Jurisdiction/Reviewability; Standing;
and Timing.

3. TIhe Regulation of Industry

I taught a course in Government and the Regulation of
Industry (or substantially similar versiona thereof)
during the following academic years: 1976-79; 1980-82;
1983-85; 1987-94. The course addressed (among others)
the following topice: The Public Interest Theory of
Regulation (externalities; the conti -l of market power,
the problem of risk); Regulation as a Tool to Contrel
Market Power; Strategic Problams in Regulation; The
Regulation of Risk; Using the Contingent Valuation
Method; and Issues in Environmental Regulation.

4. gther Subject Matters

In addition to the three main subject matters profiled
above, I taught (1) a course in Evidence, 1%68-69; (2)
a course titled "Developmsnt of Law & Legal
Institutions”, 1968-70; (3) & course titled “lLaw &
Public Policy: Policy Analysis®, 1972-74; and (4) a
Ccourse titled “"Energy Policy & the Law: Electricity*,
1975=-76.
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other Teaching Positions

In 1975, I vas a Visiting Lecturer at the College of
Law, Sydney, Australia, teaching antitrust law. In the
summers of 1578 and 1993, 1 taught economics and law at
the Salzburg Seminar in Austria. Finally, I spent
January, 1993 as a Visiting Professor at the University
of Rome teaching administrative law.
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II. PINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated
receipts from deferred income arrangements, stock
options, uncompleted contracts and other future
benefits which you expect to derive from previous
businaess relationships, professional services, firm
memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interast.

None, but please note that I have a TIAA-CREF pension plan
with Harvard that has vested, and which I would keep. Its
value is disclosed in the answer to question S.

Explain how you will resclve any potential conflict of
interest, including the procedure yecu will fellow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts of interest during your initial
service in the position to which you have heen nominated.

If confirmed, I would seek to follow all the requirements of
the Code of Conduct for United States Judges, the Ethics
Reform Act of 1989, 28 U.S5.C. § 455, and cases interpreting
the statutory requirements,

I currently give teo the clerk of court, and to my secretary
and law clerks, lists of all my investments, which they
check against each case, in order to make certain that I am
recused in any case in which I have a financial interest in
a party to the case.

Do You have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during
your service with the Court? If so, explain.

I have no present plans to do so, although I may, if it is
consistent with my duties on the court and with the
applicable ethical standards, continue to lecture, write,
and teach.

List sources and amounts of all income received during
the calendar year preceding your nomination and for the
current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more. (If
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you prefer, copies of the financial disclosure repeort
required by the Ethics in Government Act of 1978 may be
substituted here.)

A copy of the Financial Disclosure Report required by the
Ethics in Government Act of 1978, filed on or arcund May 10,
1994, for the calendar year 1993, is attached as Addendum C.

An A0-10 form for the current year is being prepared and
will be supplied as soon as it is available. As of January
1, 1994, none of my children is any longer my dependent. T
therefore will not include them on my 1994 disclosure
report, nor will I claim any of them as a dependent on my
1994 tax return.

Please complete the attached financial net worth
statement in detail (add schedules as called for).

Attached as Addendum D.

Have you ever held a position or played a role in a
political campaign? If so, please identify the particulars
of the campaign, including the candidate, dates of the
campaign, your title and responsibilities.

Please supply one copy of any memoranda analyzing
issues of law or public policy that you wrote on behalf
of or in connecticn with a presidential transition
team.

No, though in 1976 I was the Cambridge "uncommitted"
delegate nominee for the Democratic National Convention.
(The "uncommitted" slate lost the primary election.)

As for transition-related memoranda, in 1992, 1 gave a
speach on the Sentencing Guidelines before the D.C. Circuit
Conference (see publications listing above) and
subseguently, Professor Philip Heymann, who, I believe, was
working on the presidential transition, requested a copy of
the speech, which I provided. 1 attach the cover memo to
the speech as Addendum E.
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility ¢alls feor
“every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amcunt of time devoted to each.

A guiding principle in my professional and perscnal life has
been a commitment to fairness. To this end, my teaching,
writing, and lecturing have emphasized a commonsense
approach to the law that makes justice accessible to all in
our society. Since graduating from law school three decades
ago, my professional life has been devoted to government
service (in the Executive, Legislative, and Judicial
Branches) and to teaching and education.

Throughout my career, withcut compensation and freguently
for non-profit entities, I have participated in discussions
and given lectures on a variety of public policy subjects.
(See, &.9., the answer to guestion 12¢ in Section I.} I
have also worked, without compensation, for and with various
government entities and private foundations on particular
public interest projects. For instance, I served as a
member of the Marvard-Ford Foundation Steering Committee on
the "Inquiry into Public Policy Concerning Children in
America.” As a trustee of the University of Massachusetts,
I worked to ensure that educational opportunities were
available to all, regardless of background. In the late
1970s, I appeared pro bono before the Massachusetts Public
Service Commission to urge that the telephone company should
not be permitted to cut off phone service without fairly
notifying users and providing them with an opportunity to
challenge their termination or to improve their credit
situation.

I have also been a trustee of the Dana Farber Cancer
Institute. As a member of the White House Fellows regional
selection committee, I have attempted to help provide
leadership in supporting success of individuals from a broad
speftrum of backgrounds and providing opportunities based on
merit.

I have also participated, while a judge, in numerous efforts
to encourage pro bono bar activities.
The American Bar Asscciation’s Commentary to its Code of

Judicial Conduct states that it is inappropriate for a judge
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to hold membarship in any organization that invidiously

discriminates on the basis of race, sex, or religien.

Please list all busineas clubs, sociasl clubs or fraternal
organizations to which you balong or have belonged since

graduating from law school, and for sach such c¢lub or
organization, please state:

a. the dates during which you ware a nembar and
approximate number of members the club or
organization had during that periocd;

b. the purpose of the club or organization
(e.9g., mocial, business, fraternal or mixed),
the freguency with which you used the
facilities, and vhether you used the club or
organization for business entertainment;

¢. whether, while you vere a membér of such club
or organjization, it did or did not include
members of al) races, religions, and both
sSexXes;

da. if the club or orqanizétion did not do so,

{1) state whether this was the result
of a pelicy or practice of the club
or organization;

{(2) if so, describe in full the reasons
for this policy or practice and any
actions you took to change that
policy or practice;

(3) if you were a member of such club or
organization while serving as a U.S.
Circuit Judge, please give your opinion
as to wvhether the club or organization
practiced invidiocus discrimination
wvithin the weaning of the ABA Code of
Judicial Conduct, and give the reasons
for your opinion.

Harvard Club
Benber since 1981
number of members: approximately 6500
used for occasional meals

Cambridge Tennis Club
family membership since 1970s
nurber of members: approximately 300
rarely used by me
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The following informal discussion groups are not *clubs" in

a traditional sense of the word, and thus are not strictly called
for in answer to this question, but I include tham in order to
give as full an answer as possible to the question.

Nisi Prius Club
member since 1981
number of members: 25
lunch and discussicn

Lawyers’ Club
member since 1981
number of members: 12
informal dinner and discussion

Saturday Club
member since 1985
number of members: 50
lunch and discussion

curtis Club
member since 1993
number of members: 40
dinner and discussion

The Harvard Club has had members of all races and religions
and both sexes since I have been a member. The Cambridge
Tennig& Club has members of all races and religions and both
sexes. The Nisi Prius Club has African-American members, as
well ag members of various religions and both sexes. The
Lavyers’ Club, an informal group that meets for dinner at
individualgs’ homes six times a year, has members of various
religions and both sexes, but no African-American members.
The Saturday Club has African-American members, as well as
nenbers of various religions and both gexes. When I joined
in 1985, it had women members but no African-Americans. The
Curtis Club has had members of all races, religiong, -and
both aexes since I have been a member.

Please describe your experience in the entire judicial
selection process, from beginning to end (including the
circumgtances which led to your nomination and the
interviews in vhich you participated). List all interviaws
or communications you had with the White House staff or the
Justice Department regarding this nomination, the dates of
such interviews or communications, and all parsons pressnt
or participating in such interviews or communicaticns.

With regard to the Supreme Court vacancy created by Justice
Blackmun’s announcement of his retirement, I had one
convarsation with Lloyd Cutler, Special Counsel to the
President, on April 15, 1994. At his request, I sent him
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follow-up informatjon about our payment of Socjal Security
taxes for our cleaning person. On May 13, 1994, I received
a telephone call from the President in which he expressed
his intentjion to nominate me.

Has anyone involved in the process of selecting you as a
judicial nominee (including but not limited to any wmember of
the White House staff, the Justice Department, or the Senate
or its staff) discusszed with you any specific case, legal
issue or guestion in a wanner that could reasonably be
interpreted as seeking any express or implied assurances
concerning your position on such case, issue, or gqueation?
If s0, please explain fully. Please identify each
communication you had during the six months prior to the
announcement of your nomination with any member of the Wnite
House staff, the Justice Department or the Senate or its
staff referring or relating to your views on any case, issue
or subject that could come before the United States Supreme
Court, state who was present or participated in such
communication, and describe briefly what transpired.

No.

Please discuss your views of the judiciary in our
governmental aystem and the following criticism of *judicial
activism.®

The role of the Federal judiciary within the Pederal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
becoms the target of both popular and academic criticism
that alleges that the judicial branch has usurped many of
the prerogatives of other branches and levels of government,
Some of the characteristics of this "judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to amploy the individual
plaintiff as a vehicle for the imposition of far-
reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon goverrnments and scciety;

da, A tendency by the judicliary toward loosening

Jurisdictional requirements such as standing and
ripeness; and
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e, A tendency by the judiciary to impose itself upon
other institutions in the manner of an administrator
with continuing oversight responsibilities.

Under our constitutional system of government, it is the
task of the courts to rescolve the controversies that come
before them by applying the relevant law -- statutes, common
law, regulations, or constitutional law =-- to the facts of
the specific cases they must consider. Criticism of so-
called "judicial activism" raises questions of both the
legitimacy and the competence of the courts in particular
areas.

Histerically, under our tri-partite system of constitutional
government, we have assighed the initiative for proactive,

.affirmative, wvidespread reform and problem-solving to our

legislatures, both federal and state, and, increasingly, to
the executive branch. WNevertheless, if the legislature or
the executive either acts or fails to act in a manner that
results in a viclation of individual rights, the courts’
role must include the difficult and sensitive task of
defining an appropriate judicial remedy. In deciding cases
and defining remedies, courts must be always mindful of the
appropriate role of the judiciary.

In addition to the question of legitimacy, the Judiciary is
ill-equipped to make broad reaching policy determinations.
A judge seeking to solve a general social problem is less
likely to have available all the relevant facts than a
legislature or executive entity. Judges, morsover, do not
have ths resources that are available to administrators and
are, therefore, less able to engage in effective managemeant
and administration.

That said, in order to be fair in this assessment, one nust
recognize that legislatures and executive entities have
sometimes failed to address problems until constitutional
viclations resulted. It would be vastly preferable for all
branches of government -- and for the public -- if the
political branches were able to resolve such issues and
render their determination through judicial adjudication
unnecessary.

Approximately how many individvals have bsen employed by you
as lawv clerks and support staff since you have been a United
States Circuit Judge?

State separately the nusbers, and describe briefly the

duties of (1) women, (2) African-Amaricans, and ()} members
of other racial minority groups, whem you so employed.
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law clerks: 46
secretaries: 6

The law clerks include 12 women, 2 of whom are
Hispanic; 2 Hispanic men; and 1 Pakistani man. As for
secretaries, all 6 were women.

Of the 8 law clerks to whom I have extended circuit
court clerkship offers for the next two years (and who
have accepted}, 3 are women (one of whom is African-
American), one is an Asian-American man, and oné is an
Hispanic man.
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Wome ¢f Purron Bapocting Date of Sagort I

F'IMILL DISCLOSURE REFCRT BREYER, STEPMEN G. 03/10/94 |

.. CERTIFICATION.

' In complience with the provisions of 28 U.5.¢. 425 and of Advisory Opinicn
Ho. 87 of tha Advisory Comm:ittae on Judicial Activities, and t¢ the best of my
ledge at the time aftar reascrable inquiry, I 3id rot perform any
judicatory function in any litigation during the Ytrl.od coversd by this report
n W dren had a financial

hich I, -x lfoun, or my minor or dependent chi
efined in Canon 3C(3)(c}., in the outcome of guch litigation.

interast, as

I certify that all the information glven above éincludlnq informaticn

pertaining to my spouse and mipor or dependent children, if any) is eccurate,
~uea, and cooplete to the best of n{ knevledge and Lelief, and that any
formation not reported was withheld becausa it met applicable statutory
ovisions parmitting non-discleaure.

1 further certify that earned income from outside employment and honoraria
the acceptance of gifts which have been reported are in compliance with the

ovielors of 5 U.S.C.A. epp. 7, 501 et. seg., 5 U.5.C. 72%) and Judicial
‘Confarsnce regulations.

ignature Date
: ANY INDIVIDUAL WHO XNOWINGLY AND WILFULLY FALSIFIES OR FALLS TO FILFE

S REPORT MAY BE SLBJECT TO CIVIL AND CRINIFAL SBANCTIONS (8 U.8.C.A. APP. 6,
RAL, AND 18 U.8.c. 1001.)

\

8

R FILING INSTRUCTIONS:
ot:'iqlnal and 3 additionsl copies to:

committes on Finsnciael -Disclosurs .
Administrative Office of the
United States Courts ' .
Washington, D.C. 20544
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(H) Unicted Statas Treasury Bills, dus 11/17/94

(W) United Statses Treasury Notes, dus 8/13/99
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Alketmas, Inoc.

Synargen, loc.

Raytheon Co.

Aucomatic Data Processing, Inc.
Coca Cola Co.

$igns Aldrich Corp.

Gillletts Co.

Amatican Home Produccs Corp.
Herek & Co,, Ine.

Eallogg Co.

Johnwon & Johnson

Amsrican Int’l. Group, Inc.
Canetal Re Corp.
Vanguard/Windsor Fund, Inc.
WX Technologles, Inc.
Laxington Mass 3.6%

VWayland Mass Mun Purp 3.5%
Ohlo Sc. &.3%

South Carolina Scate Oniv, &.4%
Massschusatts 5t. Hefa 4.5%
Andover Mass Rfdg 4.4
Massachusetts 52 Cons 7V
Scuddar Short-Term Bond Fund
Scuddar International Bond Pund
Scuddar Managed Municipal Bonds
$cudder Developaent Fund
Scuddar Pac Opportunicies Fund
Soudder Global Small Co Fund
MeDotalda Corp.

Schering Plough Corp.

Maciomal Cicy Corp.

Amstican Int’l. Group, Inc.
Germsine Parts Co.

Lavtar Intstnational, Inc.
Genaral Electric Co.

Bubbell Inc. €1 B

Elf Aquicans Spons Adr

Exxon .

Montans Powver Co.

Pearsen plc
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$ 11s
190
6,213
5,138
8,228
3,330
§,725
5,675
6,100
10,175
8,675

12,025
2,007
10,450
9,564
9,556
7,5%
9,579
9,320

10,958
21,964

7,212
58,329
32,421

4,472
16,023
12,000
18,300
21,400
3,969
17,100

’
28,578
20,717
10,913
16,348
18,130

§3.002.062
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STERHEN ¢, AND JOANNA F, BREYER
OTHER ASSETS - LIMITED PARTNERSHIP INVESTMENTS
APRIL 30 1994
Limiced
Date of Partner
Invest- Ownership Amount
~Rent.  Esrcentage Investad
Paine Webber RA&D Partners
II, Limited Partnership 1987 .01199 § 10,000
Claflin IIT Associates 1983 19.8 50,000
Fairfax Associates Limited
Fartnership 1988 E759 100,000
DHC Regency Resi{dence, Lrcd. 1989 1.343284 100,000
DMC Apartment Fund 1. Ltd. 1589 1.65 120,000
Creatar Hartford Associaces
Limiced Partnership 1989 L5523 80,000
China Parcners L_P. 1993 2.527167 50,000
Claflin Caplctal VI 1993 .3%08  _10.000
$520,000

SCHEDMLE &

Capiral
Accoynt
Balance
S - AT
§ 1,446

16,279

56,895
208,39
22,143

£0,349
64 666
2.90;
§242.672

The limited parcnership investmencs have bsen valusd bLasad on ths ending
capital raported by the parctnership on December 31, 1993, par Form KE-l.

OIMER ASRETS - LLOYDS OF LONDON
APRIL 10, 1994

Approximate amount hald on daposit by Lloyds of Londen

Firsc National Bank of Boston (Guernsay)

160,000
—£5.020
Sa23.020

The cash represents collateral againsc potencial Lloyds of London losses.
See also Schedule 8,
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Thrifc Savings Plan

TIAA/CREF Retirement Annuicy

TLAA/CREF Supplemancal Retiramenc Annulty
Paive Usbber

Scudder Trusc Company

Scudder Trugc Coapany

TIAA/CREF

BEAL ESTATE MORTGAGE PAYABLE

APRIL 20, 1994

Morcgage paysble, with interest at 8.5%
monthly payment of §518, collateralized by
first deed of trust on Canbridge,
Massachusececs residence, dus 2003,

Morcgage payable, with fnterest at 8.5,
monthly paynents of $60.60, collataralized
by second deed of trust on Canbridge,
Massschusstts residance, dus 1995,

Lvna

Pension
Pension
Pension
IBA
IRA
IBA
Pension

~Agme.

$ 32,790
364 642
327,154

80,7110
20,000
14,244
-22.203

8362, 763

$26,547

$al.dis
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Lloyds of London

Staphen G, Brayer was an Investor in Lloyds of London Insurafncs until he
resigned in 1988,

However, the 1%85 Syndicats has not c¢losed, and Stepben G. Brayer is
otill at risk for any pocencial losses of that Syndicate. Hs 15 insursd
against losses wp to approximacely $188,975. At thie time, 1t cannot be
reasonably estimated as to the amount of losses that will be incurred;
however, consarvative projections sstimate a total losa of approximately
$114,000.

Tha contingent lisbility for this potencisl loss has besn reported ac the
cotal amount of insurance coversge againgt the Loss.

In addiclon, tha following cash is pledged againgc the potential Lloyds
of Londen losses:

Approximats smount held on deposit by Lloyds of London $160,000
Firsc Haclonal Bank of Boston (Guetmeey)
$225.020
SCHEDULE 9
s EN G, AN R
LEGAL ACTIOW

Maither I nor my wife are defendants in any lawsuit, except that I am
occamionally sued by disappointed litigantes as a result of decisions that I
have rendered as a judge. All such suits againet me have besen dismissed as
either frivolous or directly related to the merits of & decision, and none has
any effect on my net worth.
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The CHAIRMAN. Thank you very much, Judge.

Again, a housekeeping matter. As I understand it, you would
rather not take a break. One of our tendencies, as you remember
when you used to sit back here, is that we get to get up after we
ask our questions and make our phone calls and make our visits,
and you do not get to move as long as someone is up here asking
you questions. So I want to be clear that we want to accommodate
you. It is kind of hard sitting there all this time answering ques-
tions.

Now, as I understand it, though, you would like to proceed with
one round of questioning, and then we will take a 5-minute break
and come back and hear from Senators Hatch and Kennedy, and
thg{xilowe will break for lunch. Is that how you would prefer to pro-
ceed?

Judge BREYER. That is fine, Mr. Chairman.

The CHAIRMAN. Judge, let me begin by saying, in recent years,
we have seen new challenges to the efforts of government at all lev-
els to adopt regulations that government believes are designed to

rotect the environment and promote a public goal. These chal-
enges have taken the form of asking the Court to change how it
has interpreted the takings cause of the fifth amendment.

Less than 3 weeks ago, the Supreme Court of the United States
decided a case called Dolan v. l%'igerl.‘, where, using the takings
clause, the Court rejected a local town measure intended to reduce
flooding and traffic congestion caused by a business’ development
along a river. This decision follows a case decided 2 years earlier,
Lucas v. South Carolina Coastal Council, and in these cases the
Court adopted a new standard for reviewing the takings clause.

‘Judge, my first question is, before the Dolan and Lucas cases,
how did the Supreme Court review claims that a regulation de-
signed and stated to be designed to safeguard public welfare was
the taking of property, thereby requiring the Government to pay
the landowner for the so-calleti' taking? \%hat was the law, as you
understand it, prior to Dolan and Lucas? What standard did the
Court use?

Judge BREYER. Mr. Chairman, I think usually, when I go back
to basies, what I often try to do is I try to keep in my mind some
kind of basic, two or three basic points in different areas which are
sometimes helpful.

The basic point or the basic case or the basic idea I have in m
mind in this area is I go back to a case Justice Holmes decided.
It is actually a very interesting case. A person owned a coal mine,
and the Government said here is what you ought to do: Leave some
columns of coal in that mine, because if you do not leave big thick
columns of coal, the whole ceiling will collapse, and there are cities
that are built on top of that coal mine and they are all going to
fall down, and, therefore, we will have a regulation which tells you
big thick coal columns. But the owner said I agree with you, I don’t
want anything to happen to anyone on the surface.

But, really, you don’t have to have columns that are that thick,
you don’t have to have that many, and what you have done is
taken my coal.

So the case presented the issue of when is it a reasonable regula-
tion, for, after all, it is a good purpose to stop the cities from falling
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into the mine. I mean that is a wonderful purpose. When does a
reasonable regulation become a taking of property for which you
must pay compensation? You know what Justice Holmes said. You
are going to be disappointed, but what he said was this. He said,
“You can regulate, you can regulate, you don’t have to compensate,
when you regulate. But, Government, you cannot go too far.”

What is too far? Indeed, ever since that time, the courts have
been trying to work out what is too far, and I don’t think anyone
has gotten a perfect measure of that. They look into factors, they
say how important is the regulation, what kind of reliance has
there been on this, has there been a physical, a physical occupation
of property.

ou see, in the case you have, which is very interesting, the one
you mentioned, there might have been a phxsical taking of a piece
of propertt};, and then the Government can do less. But as I looked
through these cases thereafter, you always come back to what is
a kind of human judgment, what is too far. And the more reason-
able what you are doing is, the less reliance there has been, the
less it looks like it is taking something that historically has been
considered a person’s physical property, the more likely it is that
you don't have to compensate.

The CHAIRMAN. Isn’t the issue, Judge, what you said, whether
the Government has gone too far? Most observers and legal schol-
ars have referenced Lucas and then recently Dolan as evidence of
the fact that the Court is changing that standard of how they de-
termine what is too far. As you know better than I, Judge, in Lucas
and in Dolan, but in Dolan, in particular, two things changed that
seem to me to be different. I would like to talk with you a moment
in the same general sense you discussed in the Holmes case.

In the past, if a Government agency said we are regulating for
the public welfare so cities do not fall in, the burden has basically
been on the property owner to say, you know, you have gone too
far, Government, and here is why. gecond, it has been generally
speaking the Government, the Court has looked and said has the
government had a rational basis for doing this, have they had a
reason that comports with some sense of what seems to be related
here, and, if they have, we will accept that, unless the plaintiff can
prove, the property owner can prove that they have gone too far.

Well, as I read Dolan, two things happened. Granted, it is a case
not of great moment in terms of what was at stake, in terms of a
bicycle path and a flood plain and an extension of a permit to be
able to make a hardware store larger, and so on, but it did two
things. One, it shifted the burden of proof to the Government, and,
to the best of my knowledge, I think that is the first time in 70
or 80 years the Court has done that. It has explicitly said, hey,
look, Government, now you have got to prove, not the plaintiff, you
have got to prove that this regulation was necessary and that you
didn’t go too far.

The second thing it did was it established what might be a new
rule of construction, a new canon, one might argue, that says that
the taking has to be roughly proportional to the needs. It took that
bar and raised it just a little bit higher.

Now, my question is this: Is there any doubt in your mind, after
Dolan and after Lucas, that it is at least incrementally more dif-
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ficult for the Government to regulate zoning and environmental
laws than it was prior, not impossible, but just incrementally at
least more difficult, or am I off on that?

Judge BREYER. No, no, you are not off on that. Absolutely, the
dissent you see in that absolutely thought that was so. The reason
I hesitate a little bit is there is something special about that case,
and what is I think a little special about the case is that it did at
least arguably involve a physical occupation of a piece of property,
and at the same time tll'::ey didn't make all that much out of it.
Then, as you just pointed out, they used this test of rough propor-
tionality, and what exactly is that, it looks as if it is a little tough-
er.

So where I end up in my mind is that this is an area that is not
determined forever, that there are likely to be quite a few cases
coming up, that this problem of how you work out when it goes too
far is something that undoubtedly will come up again in the future,
and there is a degree of flexibility and flux in these opinions that
I think haven’t made a definite decision forever. That is basically
my state of mind on them at the moment.

The CHAIRMAN. Well, mine, as well, and, therefore, it raises a se-
ries of—again, the Court did not do what I am about to say. But
if you juxtapose what the Court did do, that incremental change
that it made, with some of the leading legal experts and minds in
this area—Professor Epstein comes to mind—it is hard, to use a
phrase often used by Judge Bork, it is hard to find a principled ra-
flio:lale for how and where this stops, because the burden is a big

eal.

Judge BREYER. Yes, it is.

The CHAIRMAN. It is a big deal in terms of outcome, whomever
has the burden. We understand that in terms of criminal law. We
understand that if the defendant had the burden to prove that he
or she was innocent, it makes a big difference, the same facts, the
same circumstances, it would make a big difference. In these cases,
which affect economic rights and affect public health and welfare,
whomever has the burden makes a big difference.

Now, as you know, Judge Breyer, this is not the first time the
Supreme Court has of late elevated—I do not want to be pejorative
here—has moved the bar on economic rights,

In the early part of this century, as mentioned by my friend from
Utah, in the so-called Lochner era, named after the leading case of
the time, the Supreme Court routinely struck down health and
safety measures as unconstitutional. The Court struck down the
types of regulation that everyone in this room now considers nor-
mal and tgﬁpropriate. It struck down minimum wage laws, which
we now e for ted, it struck down child labor laws, and it
struck down workplace safety laws. The Court finally changed
course and put an end to the so-called Lochner-izing toward the
end of the 193(’s.

Now, would our society look different today, if the Supreme
Court had not gone back on Lochner and still gave economic rights
the same level of protection that it did during the Lochner era?
What effect would there have been on labor laws, for example, and
environmental laws, had West Coast Hotel v. Parrish not come
along and overruled Lochner? Talk to us about that. Be a professor



113

for a minute here. Tell us what the effect would be, as you would
see it.

Judge BREYER. I think, Senator, that you would have very, ve
wide agreement with you across a very, very wide spectrum wit
what Holmes said, that the Constitution does not enact into law
Herbert Spencer’s social statics. What he meant by that is there is
no particular theory of the economy that the Constitution enacts
into law.

That does not mean property has no protection. There is a
takings clause in the Constitution. It does not mean that people’s
clothes and toothbrushes are somehow at stake and could be swept
away randomly. What it means is that the Constitution, which is
a document that basically wants to guarantee people riihts, that
will enable them to lead lives of dignity, foresees over the course
of history that a person’s right to speak freely and to practice his
religion is something that is of value, is not going to change.

But one particular economy theory or some other economic the-
ory is a function of the circumstances of the moment. And if the
world changes so that it becomes crucially important to all of us
that we protect the environment, that we protect health, that we
Bmtect safety, the Constitution is not a bar to that, because its

asic object is to permit people to lead lives of dignity.

The CHAIRMAN, I agree with your analysis, and you state it very
clearly, Now, I understand that there is a significant distinction, a
difference between the 5th amendment analysis engaged in Dolan
and Lucas and the analysis of Lochner analyzing the 14th amend-
ment, in finding the su{stantive due process right to freedom of
contract, which 1s related to the 14th amendment.

Judge BREYER. Yes.

The CHAIRMAN. I understand Lochner went far beyond the ques-
tion of takings. But if we follow Dolan and Lucas to their logical
end, I do not see—l am not suggesting that the Court has done
that, but if we do, I do not see how difterent it is from Lochner in
its practical effect.

It is clear to me that there are some very significant legal minds
who are arguing that essentially we find, in the 5th amendment in
the takings clause, what had been done in the 14th amendment,
which is now totally discredited.

Now, in the past, as I said, the courts gave Government the ben-
efit of the doubt when its actions were challenged as unconstitu-
tional. Doesn’t the importance of both Lochner and Dolan lie in the
fact that they refuse to give the Government the benefit of the
doubt, by putting the burden of proof on the Government?

Judge BREYER. The kind of thing, Senator, that you are con-
cerned about I think was a concern of the dissent, and I know that
there are people and commentators thoughtfully reading these
cases who worry about, well, how far will they go. When I think
about that, I think, well, this is a matter, if you actually look at
the case itself, that is still up in the air, and I think it is very wide-
ly accepted.

The CHAIRMAN. That is why I am trying to set you to talk about
it, because you may bring it down to the ground.

Judge BREYER. Here 1 have a problem talking about things that
are up in the air, for this reason, and I will be very frank with you.
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Let us imagine, if I am lucky and if you find me qualified and vote
to confirm me, I will be a member of the Supreme Court, and, as
a member of that Court, I will consider with an open mind the
cases that arise in that Court. And there is nothing more important
to a judge than to have an open mind and to listen carefully to the
arguments. :

o I am trying both at the same time, and I will throughout
these hearings—and tell me if you feel I am not striking the right
balance—I will try very hard to give you an impression, an under-
standing of how I think about legal problems of all different kinds.
At the same time, I do not want to predict or commit myself on an
open issue that I feel is going to come up in the Court. The reason
for that is two, there are two real reasons.

The first real reason is how often it is when we express ourselves
casually or express ourselves without thorough briefing and thor-
ough thought about a matter that I or some other judge might
make a mistake. And when you get the thorough briefing and thor-
ough thought, you find, when you really look into it, that the mat-
ter somehow strikes you as not right to what you said before.

The other reason, which is equally important, is if you were a
lawyer or if I was a lawyer or any of us appearing before a court
or a client, it is so important that the clients and the lawyers un-
derstand the judges are really open-minded. That is why I will
hesitate sometimes and—-

The CHAIRMAN. So far you have been very responsive, and I am
not looking for you to give me an answer of how you would rule
in any one case. But I am looking to ask you to do what you have
begun to do, and that is articulate for us your view of the prin-
cifpled way in which you think we should appreach these matters
of constitutional import.

What I have attempted to establish thus far is that where this
balance goes is of phenomenal consequence to the Nation.

Judge BREYER. Yes.

The CHAIRMAN. Not where you are going to take it. It is of a
multi-trillion-dollar consequence to the Nation.

To overstate it, if, for example, we adopted the view proposed by
some very articulate, brilliant legal scholars, which says that you
really have to apply a tort standard in determining whether or not
a taking has, in fact, occurred, what we would find is that if tomor-
row we passed any law here and said, by the way, no more CFC’s
can be admitted into the atmosphere, we would have every com-
pany that now manufactures CFC's come to us and say, you know,
that is a great idea. But because you cannot prove if we manufac-
tured CFC’s and they deplete the ozone layer—you cannot prove
that Lloyd Cutler got cancer or Joe Biden got cancer because of
that—because you cannot prove that, we will stop but you have to
pay us to stop, like the coal mine owner.

at is a multi-billion-dollar decision for the taxpayer. Right now
it is not in question. Until Dolan it was not in question. No one
assumed that if we said no more CFC’s that we would have to go
out and pay every company in America to stop manufacturing
CFC’s. The taxpayers, the press, the public, the Senators, including
me until recently, do not fully appreciate the phenomenal economic
consequence of taking a reading of the takings clause to its logical
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conclusion as espoused by Dolan, and shifting the burden of proof
and changing the standard.

Now, can you articulate or think of any principled standard to
stop the movement announced in Dolar or Eucas. How does that
stop? How does this shifting of the burden not automatically take
you into the area that I worry most about, which is the one I have
just articulated? Is there a principled way in which to say, OK,
shifting the burden and requiring this relationship enunciated in
Dolan does not automatically lead to the concern I have stated in
the case I have just made up?

Judge BREYER. I think the principal concern, as I listen to you,
Mr. Chairman, is the Justice Holmes’ concern. As I listen to you,
what you are saying is think back to those columns in the coal
mine.

The CHAIRMAN. Exactly.

Judge BREYER. Are you really serious that it should impose that
the law should prevent people in a practical way, through their
Government, requiring columns that protect coal miners? ind you
are saying, of course not. And as I hear that, I think you are saying
a law or an interpretation of the Constitution that would seriously
impede the coal columns that protect the miners and protect the
cities, that would be going too far. And I agree with you that that
is what Justice Holmes would have had in mind.

That is why I think what the Court is trying to work out is, in
.my own mind—I cannot read other people’s minds, but it is what
is called a practical accommodation. Of course, there is a com-
pensation clause in the Constitution. Of course, property is given
some protection. At the same time, one must not go too far, and
what too far means is imposing significant practical obstacles. It
sounds to me——

The CHAIRMAN. Well, let me shift here, maybe, to another area.
Maybe we can come back to this. You and I are talking now about
the Constitution, the fifth amendment.

Judge BREYER. Yes.

The CHAIRMAN. Another way to affect the basic rights of individ-
uals who do not have economic power is the way in which the
Court interprets statutes passed by the legislature and signed by
the President. And it is my view, I will say up front, that whether
courts grudgingly interpret the wishes of elected representatives or
interpret them in a generous way, obviously has significant impact.

One of the things that has arisen in the last 10 years, particu-
larly the last 2 years, is this notion—mentioned by my distin-
guished colleaﬁe, who is, by the way, a fine lawyer and competent
to sit on the bench himself—his point made that sometimes the
cost of Government actions outweigh the benefits, economically.
And I said in my opening statement we often consciously make
those decisions to reflect public values, societal norms. We say we
know this costs a lot of money to do this, but we are not going to
put a value on human life; we are not going to put a dollar value
on a particular strongly felt societal value.

Now, several years ago, the Envircnmental Protection Agency de-
cided to phase out the use of asbestos because it posed many health
risks, including the risk of cancer. A Federal appeals court reversed
the EPA’s ban on asbestos in a case you discussed in your most re-
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cent book, The court decided that the statute under which the EPA
acted could not possibly have been intended to allow EPA’s ashes-
tos ban because the ban cost so much money for every human life
it might save.

Now, my question, Judge, is: Is it reasonable for a judge to infer
what Congress intended by looking at how much it costs to imple-
ment what Congress intended?

Judge BREYER. You cannot answer the question never. It would
depend very much on what you had in mind in the statute.

I wrote about that case in my book.

The CHAIRMAN. Yes, I read your book.

Judge BREVER. And I wrote really two opposite things about it,
absolutely opposite. The first thing I wrote about it is I thought
what was in the mind of the Court, and I thought what was in the
mind of the Court is they found an example where they thought
that EPA was imposing a ban that cost about a quarter of a billion
dollars. And it would save hardly anybody.

The CHAIRMAN. But it would save somebody.

Judge BREYER. Yes; it was like the number of people—they used
a kind of absurd example about the number of people who die from
toothpicks, eating toothpicks, or something like that. But that is
the first way I used it in the book, was to show that there are some
EPA regulations which, indeed, seem to be very expensive ways of
going about saving lives.

The second way is the opposite way I used that case in the book,
because that case also provided an example of what you are sug-
gesting; that it is not very good for courts to get involved in making
that decision. That is more a decision for Congress to make. And
what ] said when I discussed the case for the second time is look
how the judges, even if they have an example of what they think
is absolutely wrong, look wiat they have to do. They have to say
that there is a rule of law that prevents that, and the rule of law
that they enunciated in that case was a rule of law that said agen-
cies have to look at all the alternatives, or many of them, before
they do anything.

But if you take that rule of law seriously, how can agencies have
the time to do all that kind of thing?

The CHAIRMAN. As a friend of mine at home says, “Bingo.”

Judge BREYER. Right. Well, you see, that is why the courts are
not the right ones to decide. I mean, I cannot say never, because
you can always think of an absurd case. You know, you can think
of something. There was one that Judge Wisdom wrote called aqua
slide, if you want to look at it sometime. But, I mean, you can find
sometime there is an absurd case. But I basically—

The CHAIRMAN. Well, let me make sure I understand your, for
lack of a better phrase, rules of construction. If Congress delegates
to the EPA the authority to make a judgment about what is nec-
essary or reasonable to protect against a particular risk and not
delegate that to the Court, then doesnt the Court basically have
to show that the agency acted in a capricious manner?

Judge BREYER. Yes, absolutely.

The CHAIRMAN. Now, if Congress delegates authority to an agen-
cy to consider costs and benefits in implementing the statute, your
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view is, then, that the Court should, unless there is a clear dis-
re; of that requirement, yield to the agency.
udge BREYER. Absolut.el]ylr.

The CHAIRMAN. Now, I have much more to ask, but I will end
my round with this last point: What about the case where the Con-
gress is silent about considerations of costs and benefits, as we
often are? Under what circumstance may a court require an agency
to balance costs and benefits when Congress is silent?

There is a friend of ours—and he is a friend of mine. I do not
want to mention his name, and the reason I do not want to men-
tion it is because I will do an injustice to his larger theory. But you
wrote in Southern California Law Review about the presumption
that one of your coll es in the profession of teaching suggested,
which was that if the Co gs ia silent, the Court should presume
that the Congress intended the Court to make a cost-benefit analy-
sis. And you wrote in that article, you said, “Can the Court legally
adopt new up-to-date canons such as [this professor] has sug-

sted? Such modern canons favor the use of cost benefit analysia
In regulatory statutes, [among others,] but"—this is your quote—
“but can the Court simply adopt them? Where would it find the
leﬁl authority for doing s0?”

y question is: Can it simply adopt such a canon?

Judge BREYER. No, not in my opinion.

The CHAIRMAN. And where do those who suggest—your answer
is it cannot simply adopt them. But where do those who suggest
that it should find legal authority for doing so?

Judge BREYER. | have to say that is a question better addressed
to them. The basic thing that 1 start out with, which I have written
and I certainly have no compunction about discussing anything I
have written, i8 as you suggest. What you suggest to me is that you
are talking about an area of substantive decisionmaking, not proce-
dure. You are talking about what is the best health policy? Filirhat;
is the best safety policy? What is the best environmental policy?

That is a question that you basically answer in Congress. And if
you don’t say anything in the statute, normally what you do is you
delegate that authority to fill in the interstices to an agency. And
the agency’s opinion in those matters is an opinion that the courts
must respect. They must do that, first for a legal reason. The power
flows from the people through article I of the Constitution to the
Congress and then to the agency. That is a legal reason that has
to do with democracy. And there is a second, very practical reason.
The very practical reazun is, quite honestly, judges, who cannot
Ehone anyone, who have a lot of cases in their offices, who do not

ave rtise in these areas, simply will not understand the basic

racticalities of how you deal with substantive environmental

ealth and safety policy, and, therefore, it is best that they let
those whom you have told to do it do the job.

The CHAIRMAN. Well, Judge, as you no doubt know, from a per-
sonal standpoint that answer pleases me very much. But I will
come back in my second round, which will be sometime next week,
I suspect—no, which will be sometime tomorrow, I hope—to discuss
what Professors Eskridge and Frickey refer to in their article on
statutory interpretation. What they both are worried about is that
the Courts’ new canons of statutory interpretation, to quote them,
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“amount to a back-door version of the constitutional activism that
most Justices on the current Court have publicly denounced.”

Now, 1 would like to talk with you a little bit about that. I will
also discuss with you—and I will tell you ahead of time—the Pati-
terson case and Dellmuth v. Muth, where the Court seemed to have
used canons to reach the exact opposite conclusions. In Paiterson,
there was a statute passed in the post-Civil War period that said
you cannot fail to hire someone merely because they are black. And
then in the 1960’s, Congress came along and said we are going to
pass the Civil Rights Act. Then an action was brought. A person
was fired because she was black. She was hired, but then fired. She
said, “Wait a minute, that statute covers me.” And the Court
looked down at the words of the statute and said: We do not find
any explicit reference to the 1964 statute, but we are going to infer
that Congress must have, when they passed that 1964 statute,
meant that it should cover it, not the Civil War statute.

Then Delimuth comes along, and Dellmuth is about a handi-
capped person, and a handicapped person being able to sue a State.
And when that person was denied equal access under the handi-
capped law, which the Senator from Utah and the Senator from
Massachusetts played a great role in passing, the Court looked
down at the statute and said, well, the 11th amendment basically
says there is a presumption against an individual suing a State in
Federal court. So since Congress did not mention explicitly that we
want to discount that presumption, we are going to assume they
meant let the presumption prevail.

So they looked in one case at the statute and used a rule of con-
struction to find that Congress must have been talking about some-
thing that happened 100 years later, and in the second statute the
looked at the language and said, well, it did not mention the 11t
amendment so Congress must have meant that the 11th amend-
ment prevailed. The end result was the same. A black woman got
fired because she was black, and a handicapped child could not sue
the State of New York. The result was the same. People without
power got left out.

Totally different rules of construction. I want to talk to you about
that, and a lot more. In the meantime, let’s now take a break for
5 minutes, and then we will come back to Senator Hatch. I thank
you very much, Judge.

Judge BREYER. Thank you.

(Recess.]

The CHAIRMAN, The hearing will come to order. While we are
waiting for the photographers to clear the well, I want the record
to show, s0 I do not get graded badly by Professor Heinzerling from
Georgetown, who is sitting behind me, that I do know that Ms. Pat-
terson was not fired; she alleged racial discrimination. And I just
want the record to show that, because I get graded by the visitin
professors who come and help us on this. So ?:iust want the recor
to reflect that.

Senator Hatch.

Senator HATCH. Thank you, Mr. Chairman.

Judge Breyer, throughout your career, you have set forth what
can fairly be called a pragmatic, nonideological vision of the law.
In your own words, you said at one time:
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Law itself is a human institution serving basic human or societal needs. It is
therefore properly subject to praise or to criticism in terms of certain pragmatic val-
ues, including both formal values, such as coherence and workability, and widely
shared substantive values, such as helping to achieve justice by interpreting the law
in accordance with the reasonable expectations of those to whom it applies.

Now, I would like to explore what implications if any your prag-
matic vision of the law has for your understanding of the role of
a Supreme Court Justice. It is, after all, one thing to have a prag-
matic view of the law; it would be something quite different to be-
lieve that some or all actors in the legal system have a roving man-
date to pursue their individual visions of pragmatic justice.

In your view, what constraints, formal or informal, legal or pru-
dential, really bind a Supreme Court Justice in his or her own deci-
sionmaking?

Judge BREYER. I think, Senator, I would start by saying this, and
I have said this before, and it is something that has considerable
significance to me. Why is it that judges wear black robes? I have
always thought that the reason that a judge wears a black robe is
to impress upon the people in the room that that particular judge
is not speaking as an individual. In an ideal world, the personality
of the judge, the face of the judge, would not be significant because
when the judge speaks with a black robe on, in no matter what
court, the judge is speaking for the law. And in an ideal world, the
law is the same irrespective of the personality of the judge.

That is a very different thing. It is an absolutely true thing. But
it is consistent with believing that the law that the judge interprets
and enunciates with his black robe on is in fact a body of rules and
il;stitutions and so forth that is supposed to work properly for peo-
ple.

And so, remembering that, I would imagine that on the Supreme
Court, what I would be bound by is the words, the history, the
precedents, the traditions, all of those things which in fact go up
to make this great body of institutions, including legal advice and
h:l\ivlbusinesses and labor unions interpret it and so forth, that we
call law.

The role of the subjective preference of the judge is not supposed
to be relevant, and while no one can escape from his own back-

ound, from his own opinions, from his own personality, et cetera,

arned Hand once described in fact, at a speech given to com-
memorate Justice Cardozo, he described the judge as a runner,
stripped for the race. He may have been quoting Holmes then. But
in his view, what that meant was to the best ability, a judge should
be dispassionate and try to remember that what he is trying to do
is interpret the law that applies to everyone, not enunciate a sub-
jective belief or preference,

Senator HATCH. Would you agree, then, that a judge’s authority
derives entirely from the fact that he or she is applying the law,
hot simply imposing his or her policy preferences?

Judge BREYER. Of course, that is true. And why it is difficult, in
an important court like the Supreme Court, is of course people dis-
agree, often, about how, in vast, uncertain, open areas of law,
where there are such good arguments on both sides of such impor-
tant policy issues, of course people disagree about what the proper
outcome of those issues is. But in trying to find the correct solu-
tion, the helpful solution consistent with the underlying human

85-742 - 95 - 5
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purpose, the judge follows canons, practices, rules, cases, proce-
dures, all those things that help define the role of the judge, which
is the same for judge A as it is g)r judge B.

Senator HAaTCH. Would you agree, then, that the meaning of the
law is to be ascertained according to the understanding of the law
when it was enacted?

Judge BREYER. Almost always. Almost always.

Senator HATCH. Can you think of any situation——

Judge BREYER. The reason that I hesitate a little is because of
course, there are instances, particularly with the Constitution and
other places, where it is so open and unclear as to just how the
Framers or the authors intended it.

Senator HATCH. And 1 accept that. Would you also agree that
separation of powers concerns mandate that courts be careful not
to intrude on t%(:a terrain of the various political branches?

Judge BREYER. Yes.

Senator HATCH. All riﬁht. Those are important issues to me and
I think to everybody who understands or is concerned with con-
stitutional law.

Judge Breyer, as you know, the first liberty protected in the Bill
of Rights is religious liberty. Specifically, the free exercise clause
of the first amendment provides that G){’)vemment shall make no
law prohibiting the free exercise of religion.

In its 1990 decision in Employment Division v. Smith, the Su-
greme Court held that a neutral, generally applicable law need not

e justified by a compelling interest even if the law has the inci-
dental effect of severely burdening a particular religious practice.
And as you may know, I was very concerned that in the aftermath
of the Smith case, the freedoms of religious minorities in this coun-
try were vulnerable to hostile majorities. For this reason, I was the
lead sponsor along with Senator Kennedy in enacting the Religious
Freedom Restoration Act, which became law last year and which
restored the compelling interest standard that was widely under-
stood to be in force before the Smith case.

I would like to ask you about an opinion that you wrote before
the Smith case was decided, and that was New Life Baptist Church
Academy v. Town of East Longmeadow, back in 1989.

You ruled that a local school committee’s proposed procedures for
reviewing the adequacy of the secular education provided to stu-
dents at a Fundamental Baptist Church school did not violate the
free exercise clause. And as you know, your ruling in this case has
been criticized as not sufficiently protective of religious liberty.

How would you respond to those criticisms about your decision
in t}Eafl case? goth Senator Kennedy and I are watching you very
carefully.

Judge BREYER. So is Chloe. Chloe was out last summer in Los
Angeles. She was working with a minori:i( religious group, the
Vietnamese Buddhists, and they were actually having a very prac-
tical problem, because they were trying to set up home temples in
areas of the city where the rules and regulations had made it tough
for them, and the question was could you work that out in a way
that both satisfied the needs of the city and also allowed these peo-
ple to practice their religion. That was terribly important. So she
is also very interested in that.
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Senator HATCH. Well, good for you, Chloe. When we enacted the
Religious Freedom Restoration Act, we were strongly supportive of
protecting religious liberty and freedom.

Judge BREYER. Of course.

Senator HATCH. Go ahead.

Judge BREYER. Of course, and the particular case, I found ex-
tremefy difficult. Why? I will tell you a little bit about it. If you go
back into the Constitution, even free speech, I read recently it real-
ly descends historically from the need to protect religion. There is
nothing more important to a person or to that person’s family than
a religious principle, and there is nothing more important to a fam-
ily that has those principles than to be able to pass those principles
and beliefs on to the next generation.

That is why schools are so important in this area. That is why
people feel so strongly about schooling. So one starts with the real-
ization that what was at issue in the first amendment, I think both
for speech and for religion, was a decision made sometime around
the 17th century, that it is about time to stop killing each other
because of religious beliefs, and what we are going to do is respect
the religion of each other, and people are going to be free to prac-
tice that religion and to pass it on to their families. They are going
to teach their children, and their children can teach their children.
That is absolutely basic.

Senator HATCH. Well, as you know-—

Judge BREYER. The opposite side of the coin is that, of course,
the people, as organizeg in government, have an interest to see
that you or I or any other family do not abuse our children, and
they have an interest in seeing that our children, each other’s chil-
dren, do receive some kind of education—that they learn how to
read, they learn how to write, they learn mathematics—and for
that reason, it is absolutely well-established that although people
can teach their children at home if they wish, because of the need
to pass on their religion, it is equally well-established that the
State has some interest in seeing that education is going on and
that the children are being taught.

Now, in that particular case, it was a little unusual because the
argument came up—and I read through that record with pretty
great care—and what had gone on, I think, was everyone in the
State said they could teach their children at home, that particular
religious group. There were some complaints about the quality of
the education—they had a special school—and everybody agreed
:lhat the school system could go in and look and see what was being

one,

Indeed, the religious school itself had said at one point, We do
not mind if you come in and lock; what we do not want to do is
we do not want to acknowledge the school board, because we be-
lieve there is no higher authority than God. And the school board,
making an effort to accommodate, had said, Do not acknowledge
us; we do not want you to acknowledge us. Just let us look and see
what is happening, the same way as you might any visitor at all.
And then the school had said, Yes, that is OK. But somehow in the
legal argument in the lower court, that became a little confused,
and before you know it, what had happened was that the lower
court had entered a decree which said the way to go about this,
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State, is to test the children after they leave school; while the State
had said, no, no, it is better to go in and see.

Now, there, the question was does the Constitution require after-
school testing, or does it require visits, or is it up to the State? And
that is a rather narrow point, and what we held in the case, unani-
mously, was that the Constitution does not require after-school
testing; if the State wants to do it that way, they could. But you
see, some people might think that was more restrictive; others
might think it was less restrictive. In other words, it was a fairly
narrow technical matter growing out of the record.

Senator HATCH. I just hope that you and other members of the
judicial community will recognize these important issues, and I
think you do—and certainly recognize the importance of the Reli-
gious Freedom Restoration Act——

Judge BREYER. Yes, yes.

Senator HATCH [continuing]. And the overwhelming vote that it
had in both Houses of Congress.

Judge BREYER. The principle is absolutely right.

Senator HATCH. Congress intended to give strong protections to
religious belief and liberty.

Judge BREYER. Right.

Senator HATCH. Unfortunately, just recently, in a case involving
an order to a church to return tithes made in good faith by church-
goers who later became bankrupt, we have the current administra-
tion, despite its support for the Religious Freedom Restoration Act,
interpreting the act in a manner that would effectively gut it, in
my opinion,

Now, I am not asking for your views on that case, because un-
doubtedly, that is going to come before the Court; but I hope that
all of you will consider this particular act and its importance, and
that religious freedom is the first of the mentioned liberties in the
Bill of Rights. And I hope you will consider the overwhelming con-
gressional intent with regard to that,

The establishment clause of the first amendment provides that
Congress shall make no law respecting an establishment of reli-
gion. Under the test devised by the Supreme Court in 1971, the
Lemon v. Kurtzman case, a practice satisfies the establishment
clause only if it, first, reflects a clearly secular purpose; second, has
a primary effect that neither advances nor inhibits religion; and
third, effectively avoids an excessive entanglement with religion.

Now, I am very concerned that this abstract, arid, and ahistorical
test is often applied in a manner that is insensitive to practices
that are part and parcel of our political and cultural heritage. In
particular, narrow reliance on the Lemon test ignores a richer
strain of Supreme Court precedent that recognizes that interpreta-
tion of the establishment clause should comport with what history
reveals was the contemporaneous understanding of its guarantees.

In Justice Brennan’s words, “the existence from the beginning of
the Nation’s life of a practice * * * is a fact of considerable import
in the interpretation” of the establishment clause.

Now, do you agree or disagree that the historical J)edigree of a
practice should be given considerable weight in the determination
of whether a practice amounts to an establishment of religion? You
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mentioned that historical precedent is important to you. Do you
feel it is important in this instance?

Judge BREYER. It is important; there is no question it is impor-
tant. The establishment clause has tremendous foresight, tremen-
dous foresight, I think. The simple model—there is always in my
mind, like, two or three fairly simple things—I think of the estab-
lishment clause, I think of Jefferson, and I think of a wall. And the
reason that there was that wall, the reason, which has become so
much more important perhaps even now than it was then, is that
we are a country of so many different people, of so many different
religions, and it is so terribly important to members of each reli-
gion to be able to practice that religion freely, to be able to pass
that religion on to their children. And each religion in a country
of many, many different religions would not want the State to side
with some other religion, so each must be concerned that the State
remain neutral.

Then, there are also cases arising. And when cases arise with
secular institutions, the question becomes have you injected too
much religion into them. You can inject some—I mean, you have
chaplains in Congress. Schools—what about schools? You see teach-
ing your own children—it becomes very important not to, in a secu-
lar school, inject much religion into a school.

What of the other side of the wall? Can the State aid religion?
The answer is certainly, sometimes. Nobody thinks—nobody
thinks—that you are not going to send the fire brigade if the
church catches fire. Nobody thinks that the church does not have
the advantage of public services. The question becomes when is it
too much. And again, schools are critically important because of the
importance of schools to religious people.

So that is the framework that I use, and in trying to decide
whether and when, what is too much, of course you look at history,
and you look at tradition, and you look at the current world as we
live it in the United States.

Senator HATCH. At one time, you stated that, “Of course, the wall
between church and State is not absolute.”

Judge BREYER. No; no one is going to say—to use an extreme ex-
ample—no one would say that if the church is on fire, do not send
the fire department. No one would say that the public services of
a city are not available to the church. The question becomes when
have you gone too far in terms of trying to preserve a country of
many different religions where Government ia basically neutral as
among them.

Those are very difficult questions.

Senator HarcH. Well, I think, as we have seen up here on Cap-
itol Hill, the word “wall” of separation is a metaphor——

Judge BREYER. Yes, absolutely. That is true.

Senator HATCH [continuing]. And it leads to a lot of hostility.

Judge BREYER. Right.

Senator HATCH. And there has to be some reason brought into
the system.

Judge BREYER. There is.

Senator HATCH. In Lee v. Weisman back in 1992, the Supreme
Court, relying on Warren Court rulings, held by a 5-to-4 vote that
a school district violated the establishment clause when it invited
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a rabbi to lead a prayer at a school graduation. Now, in my view,
we have reached new depths when a nonsectarian prayer by a
rabbi at a school graduation ceremony is censored by tge establish-
ment clause.

Notwithstanding the fact-specific language of the Court’s opinion
in Lee, some have since trieci) to portray Lee as having invalidated
all prayer at school graduation ceremonies including, for example,
nonsectarian student-led prayer.

Would you consider it a relevant factor for purposes of the estab-
lishment clause whether it is a member of the clergy or a student
who leads the prayer?

Judge BREYER. That is very specific, and [——

Senator HATCH. I am not asking you if the factor would be dis-
positive, but simply whether it would be relevant.

Judge BREYER. ﬂ sounds as if it is—as you said, it sounds as if
it is a relevant factor. And I understand the point and agree that
it is not absolute, these things, and I do think—it sounds as if it
would be a relevant factor.

Senator HATCH. Would you consider it relevant whether the deci-
gion to have prayer at a graduation was made by school officials
or students?

Judge BREYER. Well, you bring up matters, Senator, which sound
as if they are relevant,

Senator HATCH. I think that is good.

Judge BREYER. Would you repeat that, what was geod?

Senator HATCH. I say that is good, his discussion of that.

Judge Breyer, let me turn to the matter of copyright briefly, and
on a subject upon which you have written.

Judge BREYER. That is true.

Senator HATCH. I am sure you know what I am going to ask. In
1970, you wrote a Law Review article entitled “The Uneasy Case
for Copyright.” It was considered quite controversial in many quar-
ters because it questioned many of the basic assumptions upon
which copyright law had long been based. In addition, you strongly
argued against extending copyright to what were then new areas
of protection, such as computer programs, but that was nearly 25
years ago.

Since 1970, our copyright laws, of course, have been fundamen-
tally altered, first by the adoption of the landmark 1976 Copyright
Act, which greatly strengthened Federal copyright, extending it
even to unpublished works; second, by the 1980 statutory recogmi-
tion of the copyright-protected status of computer software and
data bases; and, finally, by the 1988 U.S. ratification of the Berne
Convention for the protection of literary and artistic property,
which is the principal international copyright treaty.

N]ow, have your views on copyright changed since 1970? [Laugh-
ter.

Judge BREYER. Senator, the reason I laugh——

haSe‘?nator HATCH. How can you get a bigger home-run ball than
that?

Judge BREYER. The reason I laugh is that that article was aw-
fully important to me, because what turned on that article for me
was a job. The question was whether I would get tenure, so I put
quite a lot of effort into that article.
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Senator HATCH. Sure.

Judge BREYER. As you point out, Congress has passed a statute
since then. The law has changed since then. I certainly would fol-
low the statute rather than views, but I cannot resist saying this:
that recently I did reread that section on the computer part, and
what I thought at that time years ago—it was 25 years ago—I
think a lot of the computer people thought that what we would all
be doing is we would have like a big electricity plant or something
in the middle of the city and everybody would be hooked up to this
thing with wires, and you would have the terminal that went up
to this big computer utility. And then, if that had been so, I said,
well, you do not really necessarily need copyright to protect the
program because the guy owning the utility, which would probably
be regulated, could just charge. You would come to the same thing.

Then I put in a paragraph and said, you know, it would be dif-
ferent if what happened would be that everybody would have his
own little computer, and the programs would be made by 100 or
1,000 different companies, and they would sell them off the shelf,
and it would be really easy to copy them. And then I do not know
what we would do.

S0 I do not know that I have to change that view because it
was——

Senator HaTcH. OK. With regard to the takings clause, I have
to say that I find it most curious that our chairman is very protec-
tive of rights that are not enumerated in the Constitution, as are
many on this committee, yet is, I hate to say it, Joe, somewhat dis-
dainful of rights that are specifically mentioned in the Constitu-
tion. And I am very concerned, as are all Westerners and I think
people all over the country, about the unlawful taking of property,
whether by whole or by part, by Government and Government reg-
ulation, and taking it without just compensation. So those are mat-
ters that I just want to reemphasize a lot of us are concerned about
on the other side of that issue even though I think the chairman
makes some good points otherwise.

Various doctrines of justiciability, for example, standing, ripe-
ness, ahd mootness, operate to help confine the Federal courts
within our constitutional scheme of separation of powers, the adju-
dication of live claims raised by parties who have suffered concrete
and particularized injuries that can be readdressed.

If these elements are diluted, the judicial power is expanded at
the expense of the executive and legislative branches. Are you in
agreement with the current Supreme Court case law in standing,
ripeness, and mootness? And if not, what are your areas of dis-
agreement?

Judge BREYER. The basic principles arise really out of article III.
Article IIT of the Constitution says the judicial powers shall extend
to all cases. It talks about cases, and it talks about controversies.
And some of the rules that you mention are really designed to
make certain that the courts decide real cases and real controver-
sies, I think that those are principles that people agree upon.

I think there is another principle that they agree upon, and that
is when you in Congress pass a statute, there are certain groups
of people whom that statute means to protect. And there are also
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a lot of people, when your statute is unclear in this respect, that
might argue their way into protection.

Now, any of those people, if they are really hurt, should be able
to bring a lawsuit, because those are people that you mean to pro-
tect, or at least arguably you mean to protect them, from the ve
kind of injury that you are worried about in that statute. I thi
most peo fe would agree with that.

Then there are areas of what I would call gray areas in the law
about whether the Court is pushing a little bit more this way or
a little bit more that way in respect to how we go about making
a little more concrete what I have just said generally. On those
matters, I think I should like to reserve judgment, because I think
that those are matters that are very much at issue in Supreme
Court cases.

Senator HATCH. I thank you. I notice that my time has just about
expired, but I appreciate your answers. I have really enjoyed listen-
ing to you.

Judge BREYER. Thank you, Senator,

The CHAIRMAN. Thank you very much, Senator,

Senator Kennedy.

Senator KENNEDY. Thank you, Mr. Chairman.

Judge Breyer, the Preamble to the Constitution makes it clear
the purpose of our system of law is to enhance the lives of every
American; in the Framers’ words, “to secure the blessings of liberty
to ourselves and our posterity.” And at the White House ceremony,
when you were nominated, you said quite eloquently that your goal
as a Justice was to help make the Constitution and laws work for
real people. So I would Pike to discuss with you several areas where
your work made an impact on real people, on the rights of working
women, on the safety of medications, on the quality of our environ-
ment, and also on the security of Americans from the threat of
crime in our homes and on the streets in our communities.

Let’s begin with the area of gender discrimination on the job, and
one of your decisions, in particular, is a classic case involving two
working women in the town of Peabody, MA, which illustrates
what the law can mean in real human terms to the people in-
volved. The case I am referring to is Stathos v. Bowden.

The plaintiffs, Stella Stathos and Gloria Bailey, worked in cleri-
cal jobs at the Peabody Municipal Lighting Commission. Both
women devoted their entire working lives to the city agency, start-
ing when they finished high school and continuing until they
reached the retirement age. Ms. Stathos worked there 36 years be-
fore she retired in 1985; Mrs. Bailey worked there 41 years until
she retired just last year.

In 1977, the Lighting Commission reorganized the plant where
the women workeg and drew up an organization chart which made
it clear for the first time that men holding the positions equivalent
to those held by Ms. Stathos and Mrs. Bailey were being paid
about $12,000 more than the two women were receiving, and the
women repeatedly asked for a pay increase to eliminate the dispar-
ity, and their requests were denied. They filed suit under two Fed-
eral antidiscrimination laws, and I am sure it took a lot of courage
to sue their employer. It really was fighting city hall then. But in
the end, they prevailed, and they won a jury verdict in their favor,
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requiring the employer to raise their pay and pay them damages.
And when the city appealed, you wrote an opinion upholding the
trial court on several points of law and affirmed the award.

One line in your opinion seems to me to be particularly revealing
on how you viewed the case. The defendants had argued that they
were entitled to upset the verdict because the jury had not been
asked to consider whether the defendants had acted in good faith.
And in rejecting the claim, you wrote, and I quote, “We do not see
how anyone could think that paying women less just because they
were women would not constitute unlawful discrimination.”

Can you tell us how this case is a reflection of your attitude to-
ward equality, equal opportunity for women, and about your ap-
proach in interpreting the laws against sex discrimination?

Judge BREYER. Some thin?s seem fairly obvious to me, Senator,
and I think that was one of them. I suppose I was restrained in
that. I guess it is fairly obvious, isn’t it, that you are not going to
pay a woman less for doing the same job as a man? What is very
easy to me is I think of Chloe and I think of Nell, and they are
going to be in the workplace. And, my goodness, I should come
back and somebody should have to tell somebody that a woman is
going to make less money for doing the same thing or is going to
have some other onerous condition that a man would not have?

I mean, you try to explain that to Chloe or to Nell or to any other
woman in the workplace. There is no explanation. And I would
think in 1994 that tﬁat is rather clear to people. I would think it
is rather difficult to make a defense saying, oh, dear, I did not
know that. What else is there to say?

You see, I start with certain things that I assume is fairly obvi-
ous.

Senator KENNEDY. Well, I think there are many of us that would
certainly agree with both your analysis and conclusion, but I think
we also understand the reality in terms of the American workforce
that too often that is not the case, and it is a real issue that is out
thgar:(.l Your response to that injustice 1 think was very well re-
ceived.

I took the opportunity to call last night, I called Stella Stathos
and Gloria Bailey, who still live up there in Peabody, and they said
interesting things. They told us that after they won the case, the
Lighting Commission accepted the outcome and showed them no
animosity, which I thought was somewhat hopeful. And they also
told me how proud they are that their case may open up the doors
for other women in the same situation.

I asked each of themn what they thought about you, which is
rather an opening, and Mrs. Bailey said, “Did he ever do it the
right way.” And Mrs. Stathos said, “He really stood up for all of
us,” and I think that says it all.

You have been one of the leading scholarly commentators on ad-
ministrative law and regulations, and while obviously these subject
matters seem dry and arcane, they can be of enormous importance
to every American. Americans have a right to expect that the food
they eat and the water they drink and the medications they take
and the air they breathe and the place where they work will be
safe and free from dangercus substances or machinery. Congress
passes the laws that set the broad standards in these and other
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areas, but it is up to the administrative agencies like the EPA and
the Occupational Safety and Health Administration and the FDA
to adopt the regulations that spell out the standards to apply them
in particular situations to protect health and safety.

This is an important work of administrative agencies, and a
great deal has been written about your views on these subjects.
Most of what has been written has been complimentary, but I
would like to give you the opportunity to respond to some of the
rest.

My question is: How do you respond to the suggestion some have
made that you are hostile to the health and safety regulations?

Judge BREYER. I have said in my book that I think regulation is
necessary in those areas. I guess if you wanted a simple statement,
a simple statement, [ wrote a book review not too long ago in which
I tried—because it was written about the economics of AIDS. And
I wanted to explain in that book what I saw as an important dif-
ference, as you have said, actually, an important difference be-
tween what you might call classical economic regulation, like air-
lines or trucks, and the regulation involving health, safety, and the
environment.

I said as to the first, trucking, airlines, it is not really surprising
that economics may help. It is not the whole story, but it tells a
significant amount of the story because our object there is to get
low prices for consumers. And maybe economics can help us.

When you start talking about health, safety, and the environ-
ment, the role is much more limited because, there, no one would
think that economics is going to tell you how you ought to spend
helping the life of another person. If, in fact, people want to spend
a lot of money to help save earthquake victims in California, who
could say that was wrong? And what I ended up there saying is
that in this kind of area, it is probably John Donne, the poet, who
has more to tell us about what to do than Adam Smith, the econo-
mist. That is a decision for Congress to make reflecting the values
of people.

So I tried to draw that distinction, and that does not mean all
those areas work perfectly either. Everyone can have a lot of criti-
cisms about every area, but, nonetheless, there is a difference in
the way economics feeds into the enterprise. And that is what [
have tried to spell out in that review.

Senator KENNEDY. Well, in two of the areas—one in the area of
FDA and the other in the environment—you have not written
many decisions on the FDA, but there is one that in particular you
decided, U.S. v. 50 Boxes More or Less. You voted to uphold the
FDA’s right to seize prescription drugs because the manufacturer
had not presented adequate and well-controlled studies to dem-
onstrate its safety and effectiveness and the conditions for which
it would be prescribed.

What is significant about your opinion in this case is that you
upheld the district court’s grant of summary judgment to the FDA,
even though the drug in question has successfully been on the mar-
ket 35 years. But the manufacturer had not met the strict regu-
latory standards for proving the safety and effectiveness of the
drug, and you upheld the drug seizure by the FDA.
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It seems to me that that opinion could hardly have been written
by someone who is hostile to health and safety regulations. My
ques‘}ion is: Would you spell out the reasons for reaching that deci-
sion?

Judge BREYER. That decision reflected an administrative agency’s
rules and regulations that had evolved slowly over time. Those
rules and regulations followed from a statute that Congress en-
acted. They might not have been perfect, but basically it was the
administrative agency’s job and the courts over time had ratified
that job to work out a system that would remove dangerous drugs
from the market.

The particular drug in question fell within that system, and 1
thought there—and 1 think now, and 1 think the law reflects that—
that it is risky for courts to start monkeying around with a case-
by-case deviation from a regulatory system that has been thought-
fully worked out over the years. You cannot say never with any-
thing. But you have to remember that the basic statute designed
to protect people has been worked out in Congress, delegated to the
agency, and when that works fairly well over the course of time,
it is not surprising that the law says follow what the agency says.
That is what I think was basically going on there.

Senator KENNEDY. Your opinions in the environmental cases
have earned high marks from the environmentalists in New Eng-
land. One was very important in Massachusetts involving George’s
Bank, which is one of the most productive fishing areas. You
upheld a district court ruling that former Interior Secretary James
Watt could not auction off the rights to drill for ¢il in that fishing
area because the Interior Department had not done an adequate
environmental impact statement on the effect of drilling on those
important fisheries.

ould you tell us about that decision and how generally your ra-
tionale basically would reflect your approach on environmental reg-
ulation?

Judge BREYER. I think that decision, again, reflects the need for
courts to go back to the underlying intent of Congress, and I think
it reflects our own court’s view of what that intent was in respect
to environmental impact statements. Basically, there had been an
environmental impact statement that was going to permit—the In-
terior Department wanted to drill for oil of? George’s Bank. But be-
tween the time they first looked at it and the time it came up to
our court, everybody had changed his mind about how much oil
was likely to be there. They first thought billions of barrels. They
second thought hardly any.

The question was: Do they have to go prepare a new environ-
mental impact statement if they still want to drill? They did still
want to drill. OQur court said if you do, you better prepare a new
statement. Why? Because there has been such a big change. You
might want to hurt the environment if you are going to get billions
of barrels, but, really, do you really want to hurt the environment
for a little bit?

Now, what had been argued on the other side of that case was:
Well, we will do the statement; just let us go forward with our auc-
tion in the meantime. But we said no, that is not the purpose of
the environmenta]l impact statement. The purpose of that state-
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ment is to make this great bureaucracy think about this hard be-
fore the gears start in motion.

So do not go let out the bids and everything and then write the
statement, because once the agency is committed to the action, it
is too late to write statements.

The very purpose of the law, to protect the environment in this
area, is to get the statement written before the agency becomes bu-
reaucratically committed to a course of action that could hurt the
environment. And that is what was going on in that opinion.

Senator KENNEDY. Well, it is a good example of how sound envi-
ronmental regulation can protect the public interest.

I would like to introduce into the record a letter, Mr. Chairman,
from Douglas Foy, who is the executive director of the Conservation
Law Foundation, certainly the leading public interest environ-
mental law group in New England. Mr. Foy writes in part:

Stephen Breyer has fashioned a remarkable record on environmental matters that
have come before the First Circuit Court of Appeals. His opinions reflect an unusual
sensitivity to natural resource concerns, whether in matters involving air and water
pollution, off-shore ¢il and gas drilling, the clean-up of Boston Harbor, or protection
of the Cape Cod National Seashore.

Judge Breyer brings a New Englander's common sense to natural resource mat-
ters, and couples that common sense with an impressive understanding of adminis-
trative procedure and agency foibles, My only regret is that Judge Breyer cannot
git on the Supreme Court and the First Circuit at the same time.

To which I can add that the first circuit’s loss is the Nation’s
gain.
The CHAIRMAN. Without objection, it will be placed in the record.

CONSERVATION Law FOUNDATION,
Boston, MA, June 30, 1994.

To WHOM IT MaY CONCERN: Stephen Breyer has fashioned a remarkable record
on environmental matters that have come before the First Circuit Court of Appeals.
His opinions reflect an unusual sensitivity to natural resource ¢oncerns, whether in
matters involving air and water pollution, off-shore oil and gas drilling, the clean-
up of Boston Harbor, or protection of the Cape Cod National Seashore. The Court’s
line of decisions on the obligations imposed by NEPA are leading precedents, reflect-
ilag a penetrating understanding of the law’s requirements and of agencies’ cavalier
eflorts to avoid its application.

Judge Breyer brings a New Englander’s common sense to natural resource mat-
ters, and couples that common sense with an impressive understanding of adminis-
trative p ure and agency foibles. Much of the development of environmental law
in the next decade will revolve around the application and enforcement of pivotal
federal laws (such as the Clean Air Act, National Energy Act, Magnuson Act, and
ISTEA), by agencies, in the states and regions. Stephen Breyer is precisely the kind
of judge to whom we should entrust review of agency compliance with those laws.
My only regret is that Judge Breyer cannot sit on the Supreme Court and the First
Circuit at the same time.

Sincerely,
DougLas 1. Foy,
Executive Director.

Senator KENNEDY. Turning to another area involving the crimi-
nal justice system, as you know, Senator Thurmond and I worked
for many years with Chairman Biden to pass the Sentencing Re-
form Act of 1984, the law that abolished the Federal parole and
created a sentencing guidelines system in the Federal courts. And
with all the talk about truth in sentencing, it is important to re-
member that we created truth in sentencing at the Federal level
10 years ago.
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Before that time, the sentencing system was a matter of law
without order; judges in two different courtrooms sentencing two
equally culpable defendants might hand down two completely dif-
ferent sentences. One defendant might get 10 years, another might
get probation, and there was nothing the prosecutors could do
about it. And because of parole, the sentence imposed by the judge
had little to do with the time the defendant actually served, and
many criminals served only a third of their sentences even in cases
involving violent crimes.

This system led people to lose faith in the ability of the legal sys-
tem to do justice and protect the interests of victims of crime. So
we abolished parole in the Federal system and created a commis-
sion to write sentencing guidelines so that criminals who commit
gimilar crimes will get similar sentences and actually serve the
time they get.

You served as one of the first members of the commission. You
helped forge the key agreements that got the job done. These
guidelines provide for tough, no-nonsense sentences, increasing the
time served by violent criminals and by white-collar corporate
criminals who used to get special treatment in the Federal courts.

Could you briefly describe how the guideline system achieves
truth in sentencing and why you think that truth in sentencing is
an important goal.

Judge BREYER. 1 think that you decided, Senator, and the other
Senators on this committee decided, at that time correctly, that the
public was very confused about sentencing. A judge would sentence
a robber to 6 years in jail, but the robber would be out after 2.
Sometimes, the judge would sentence him to 18 years for a violent
robbery, and he would be out after 6. Sometimes, the judge would
sentence him to 8, and he would not be out until after 7. No one
knew what in fact was happening, and the public’s cynicism grew.

Therefore, you and this committee and the Congress decided that
under the new Federal sentencing system, the sentence given by
the judge would be the sentence that was served—not completely;
there is 15 percent good time that could be awarded—but basically,
the sentence given would be the sentence served, and that is what
has happened.

The second basic objective that you had, which I think still is a
worthy objective, I could describe like this: Many judges in the first
circuit have a lot of experience in sentencing, and they do it well.
Judge Toro, the chief judge in Massachusetts, across the hall, for
many years would describe to me how he sentenced people, and it
seemed very sensible. But then, a different judge in Los Angeles,
let us say, an equally good judge, an outstanding judge, would sen-
tence the samelind o% person for the same kind of crime, and the
results would be dramatically different.

So what you said is that the sentence should not depend on who
the judge is. In New York, they would have a wheel and assign
judges by lottery. Well, why would you need a wheel, unless people
thought that the personality of the judge was playing a role in the
sentence? Well, that should not be. And s0 you set up the Sentenc-
ing Commission to try to even that out. That is a hard job.

I think the Sentencing Commission has come up with guidelines
that do tend to even that out. The basic philosophy of the statute,
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the basic philosophy of the guidelines, is that they will write guide-
lines that apply to specific types of crimes anc{ specific types of
criminals, and judge, when you are sentencing a person for a par-
ticular kind of crime, a particular kind of person, you follow the
guidelines. That gives you very little leeway—if you have an ordi-
nary case. Judge, if you have an unusual case, you may depart
from the guidelines. Use your own judgment there. But you have
to give your reason, and it will be reviewable in a court of appeals.

Now, that is the basic theory. Guidelines, I know, are controver-
gial. I know that these guidelines have not worked perfectly. But
it does seem to me to be a step in the right direction toward more
uniform justice and toward more uniform justice and toward more
understandable justice so that people will understand that punish-
ments are uniformly applied, and the punishment announced is the
punishment that will be given.

Senator KENNEDY. Do you want to add anything with regard to
whether the mandatory minimums have been additive and useful
and helpful?

Judge BREYER. Well, what I have said publicly, Senator-——

Senator KENNEDY. [ was going to keep you out of controversy
until that one.

Judge BREYER. This is a legislative matter. This is a legislative
matter, and I think that Congress will in its wisdom determine
that political matter. I have expressed in my writings sometimes
some criticism of that.

Senator KENNEDY. I will include that excellent article as part of
the record.

[Article follows:]
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Senator KENNEDY. My time is almost up, Judge Breyer, but I
want to offer a brief comment about your extraordinary career of
public service, and that is that throughout your life, you have dedi-
cated yourself to the public interest. You have served as a law clerk
to Justice Goldberg; from there, you went to the Justice Depart-
ment, where you developed creative ways to use the antitrust laws
and fight housing discrimination. When you became a professor at
Harvard Law School, you did not retreat into an ivory tower; you
focused on the tough problems of economic regulation and making
government work better. And whenever the call to public service
was heard, you answered, helping Archibald Cox to investigate Wa-
tergate, helping the Senate address complex regulatory matters,
and serving with great distinction as chief counsel of this commit-
tee

And when you became an appeals court judge, your commitment
to the administration of justice did not stop there; you took on the
different task of adopting tough, fair sentencing guidelines, and
you continued to teach law to young people and to analyze the
toughest problems of the day.

at kind of work iz not glamorous. It does not get you a lot of
publicity or honors. But it is the kind of work that helps real peo-
ple, and it is the kind of work that will make you a first-rate Jus-
tice on the Supreme Court, where you will enhance the lives of
Americans for years to come.

Judge BREYER. Thank you, Senator.

Senator KENNEDY. My time is up, Mr. Chairman.

The CHAIRMAN. Thank you, Senator. It is also the kind of work
that allows me as chairman to get some of the first-rate minds like
the two professors sitting behind me to come and work for little or
nothing because people like you end up on the Supreme Court. So
I thanﬁ you for that, for saving the taxpayers a lot of money by
getting first-rate staffpersons to take cuts in salaries to come and
work with us.

Judge, I thank you for this morning, and as I indicated, what we
will do now, since we have a very important vote that will take
place on the floor of the Senate at 2:30, we will wait and reconvene
at 2:45, at which time, the first order of questioning will be Senator
Thurmond and then Senator Metzenbaum.

We are recessed until 2:45.

[Whereupon, at 12:56 p.m., the committee was recessed, to recon-
vene at 2:45 p.m. this same day.]

AFTERNOON SESSION (2:58 P.M.]

The CHAIRMAN. Welcome back, Judge.

Judge BREYER. Thank you, Mr. Chairman.

The CHAIRMAN. We now turn to the senior member of this com-
mittee, our one and only chairman, Senator Thurmond.

OPENING STATEMENT OF HON. STROM THURMOND, A U.S.
SENATOR FROM THE STATE OF SOUTH CAROLINA

Senator THURMOND, Thank you, Mr. Chairman.
Judge Breyer, we are glad to have you with us.
Judge BREYER. Thank you.
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Senator THURMOND. I am glad to see your fine family here with
you.

Judge BREYER. Thank you.

Senator THURMOND. Today, the Judiciary Committee begins
hearings to consider the nomination of Judge Stephen Breyer to be
an Associate Justice of the Supreme Court of the United States.

If confirmed, Judge Breyer would be the 108th person to serve
as a Justice and is the 26th Supreme Court nominee which I have
been privileged to review during my service in the Senate.

A Justice on the Supreme Court occupies a life-tenured position
of immense power. As members of the Judiciary Committee, we
have a responsibility to our Senate colleagues and to the American
people to closely examine Judge Breyer's qualifications. It is our
solemn duty to ensure that a nominee to the Supreme Court pos-
sesses the necessary qualifications to serve on the most important
and prestigious Court in America.

Over the years, I have determined the special criteria which I be-
lieve an individual must possess to serve on the Supreme Court,
and they are as follows:

First, unquestioned integrity. A nominee must be honest, abso-
lutely incorruptible, and completely fair. »

Second, courage. A nominee must possess the courage to make
decisions on difficult issues according to the laws and the Constitu-
tion.

Third, compassion. While a nominee must be firm in his or her
decisions, mercy should be shown when appropriate.

Fourth, professional competence. The nominee must have mas-
tered the complexity of the law.

Fifth, proper judicial temperament. The nominee must have the
self-discipline to prevent the pressures of the moment from disrupt-
ing the composure of a well-ordered mind, and be courteous to the
lawyers, litigants, and court personnel.

Sixth, an understanding of and appreciation for the majesty of
our system of Government—its separation of powers between the
branches of our Federal Government; its division of powers be-
tween the Federal and State governments; and the reservation to
the States and to the people ofg all powers not delegated to the Fed-
eral Government.

Mr. Chairman, I have known Judge Breyer and followed his ca-
reer for 20 years, since his first days as special counsel on the Ad-
ministrative Practices Subcommittee. Of course, he later served as
chief counsel for the Senate Judiciary Committee and was most co-
operative in that role.

Since December 1980, Judge Breyer has served with distinction
on the U.S. Court of Appeals for the First Circuit and as chief
judge of that circuit since 1990.

In 1985, then-President Reagan appointed Judge Breyer as one
of the three judge-members of the U.S. Sentencing Commission, a
post he held until the expiration of his term at the end of October
1989. Under the very abfe, continuing leadership of its chairman,
Judge William W. Wilkins, Jr., of South Carolina, the Sentencing
Commission accomplished on schedule the formidable task of devis-
ing a workable set of guidelines to govern the imposition of sen-
tences for Federal crimes.
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I was pleased to coauthor the law which created the Sentencing
Commission, along with Senators Kennedy, Biden, Hatch, and oth-
ers. Judge Breyer is the type of individual who we envision would
serve on the Commission to make our goal of effective sentencing
reform a successful reality. In this regard, Judge Wilkins and oth-
ers have told me of the invaluable contributions Judge Breyer
made in assisting with ‘drafting the initial guidelines and in help-
ing to explain them to others, particularly to Federal judges who
must interpret and apply them.

Sentences now imposed under the guidelines are fairer, more
uniform, and certain. They are also tougher in the areas of violent
crime, major white-collar crime, and major drug offenses—areas
where past sentencing practices often were too lenient.

Mr. Chairman, Judge Breyer has come a long way from the sum-
mer in 1958 he spent as a ditch digger for the Pacific Gas & Elec-
tric Co. I recall his capable work on the Senate Judiciary Commit-
tee and as a Federal judge on the U.S. Court of Appeals for the
First Circuit. While 1 may not agree with Judge Breyer on every
issue, I have found him to be a man of keen intellect, and he ap-
pears to possess the necessary qualifications to serve as an Associ-
ate Justice of the U.S. Supreme Court.

Mr. Chairman, this concludes my opening remarks, and I will
use the remainder of my time during this round for questioning
Judge Breyer.

The CHAIRMAN. Senator, if you will yield for a moment, I would
like the record to show, to emphasize what you stated at the out-
set. I will put it another way: One out of every four Justices who
ever served on the Supreme Court in the history of the United
_States, you overzaw the hearing. One out of four. That is astound-
ing.

What are you going to do the next 25 years?

Senator THURMOND. I expect to have a part in a good many more
in the future. [Laughter.]

The CHAIRMAN. Good. All right. I thank you for yielding. One out
of four. That is incredible. Twenty-six percent of all the Justices,
you have voted on.

Senator THURMOND. Judge Breyer, I have some questions. If
there are any that you feel it would be improper to answer, well,
you say so. Otherwise, I will propound the questions.

The role of the judicial branch of Government is to interpret the
law. Unfortunately, there are times when some judges go beyond
that authority and legislate from the bench rather than interpret-
ing the law before the Court.

Where, in your view, does a conscientious judge draw the line be-
tween _}udlclal deaslonmakmg and legislative decisionmaking?

Additionally, if confirmed, what approach could you use in resolv-
ing whether or not a decision was the type that should be made
by a judge or an elected legislative body?

Judge BREYER. Thank you. I think that is a good question. I
think that is an important question, and the short answer to the
question is: Of course, a judge should not legislate from the bench.
The difficult gart of the question is how you know. How do you
know when there are broad, open areas of law? And I think you
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ask yourself two things. Particularly if it’s a statute, you ask your-
self who did Congress give the power to, to fill in the blanks?

One strong possibility is they gave it to someone else like the ex-
ecutive branch or they kept it for themselves.

Another question you ask is: Can I, in fact, justify this interpre-
tation of the statute through its language and through its history?
And if the answer to that question is no, then there is a danger
signal that you are legislating, which you should not do.

Senator THURMOND. Judge Breyer, in McCleskey v. Kemp, the
U.S. Supreme Court held that a capital defendant who contested
his death sentence on the basis of racial discrimination is required
to prove that the decisionmakers in his own case acted with dis-
criminatory purposes. The Court rejected the use of statistics from
unrelated cases to establish racial discrimination in the imposition
of the death penalty.

Recently, the House of Representatives adopted a provision in its
crime bill which would overturn the McCleskey decision and allow
a capital defendant to challenge and avoid his death sentence
based on statistics from unrelated cases.

Do you believe that statistics on race from unrelated cases should
be used and, further, are reliable indicators to determine the ap-
propriateness of the death penalty?

Judge BREYER. I would say, Senator, that there are statistics and
statistics. Obviously, statistics must be reliable. Obviously, it is
. easy to use statistics that are not reliable to prove almost anything.
I do not think there is an absolute rule that bars the use of statis-
tics, where they are reliable, in proving a legal point.

In respect to the particular law that you are discussing, which
is now legislation pending before Congress, I think that, of course,
is Congress’ decision, and as Congress decides it, so should the
courts enforce it.

Senator THURMOND. Judge Breyer, if confirmed, you will succeed
Justice Blackmun, who recently stated his belief that capital pun-
ishment is inherently flawed under the Constitution. While I dis-
agree with his pronouncement, I want to know if you find his posi-
tion reasonable in light of Supreme Court decisions in this area
and your own personal reflections on whether capital punishment
is constitutional under appropriate circumstances?

Judge BREYER. Senator, if a judge has strong personal views on
a matter as important as the death penalty, views that he believes
might affect his decision in such a case, he should, perhaps, if they
are very strong—and this happens sometimes. In lower courts I
have seen it happen where you feel you have a personal view that
does not necessarily reflect the law, and you might take yourself
out of the case. I have no such personal view in respect to the
death penalty. So I would sit on such a case.

In respect to the constitutionality of the death penalty, it seems
to me that the Supreme Court has considered that matter for quite
a long time, in a large number of cases. And, indeed, if you look
at those cases, you will see that the fact that there are some cir-
cumstances in which the death penalty.is consistent with the cruel
and unusual punishment clause of the Constitution is, in my opin-
ion, settled law. At this point it is settled.
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Senator THURMOND. Judge Breyer, it is likely that Justice
Blackmun is most widely known to the public as the author of Roe
v. Wade. What was your impression of his majority opinion in that
landmark decision? In particular, give us your thoughts on where
he draws the line at different points during pregnancy as it relates
to the State’s interest in the regulation of abortion-related services?

For instance, do you agree that the first trimester of pregnancy
is distinctive and that the State should not be able to prohibit abor-
tion during that period?

Judge BREYER. You are asking questions, Senator, that [ know
are matters of enormous controversy. The case of Roe v. Wade has
been the law——

Senator THURMOND. Speak a little bit louder.

Judge BREYER. Yes; the case of Roe v. Wade has been the law
for 21 years or more, and it was recently affirmed by the Supreme
Court of the United States in the case of Casey. That is the law.
The questions that you are putting to me are matters of how that
basic right applies, where it applies, under what circumstances.
And I do not think I should go into those for the reason that those
are likely to be the subject of litigation in front of the Court.

Senator THURMOND. Judge Breyer, article I of the Constitution
gives specific legislative powers to the Congress. One particular
power granted to the Congress is the power to tax. Members of
Congress are elected by the people and are accountable through the
ballot box for their support or opposition on tax matters.

Do you believe that Federal judges who serve for life and are un-
accountable to the American electorate should have the power to
order tax increases or new taxes as a part of a judicial remedy?

Judge BREYER. Again, Senator, 1 think there it is not possible to
be categorical. I think much depends upon the circumstance. I
know that the Supreme Court has held that there are cir-
cumstances in which such tax orders are permissible, and, there-
fore, I start with the assumption that that is the holding of the
Court. And since the Court has held that, there could be such cir-
cumstances. Exactly what they are, 1 cannot tell you at this mo-
ment.

Senator THURMOND. Then Congress, of course, would have to
change it if we think it is improper.

Judge BREYER. Yes, that is correct. That is correct.

Senator THURMOND. And that is what I hope we can do.

Judge Breyer, as an original judge-member of the U.S. Sentenc-
ing Commission, you were closely involved in drafting the sentenc-
ing guidelines. Congressionally enacted mandatory minimum sen-
tences are now applied through the sentencing guidelines.

In November 1992, while chief judge of the first circuit, you pre-
pared a memorandum for Phil Heymann, who recently served as
President Clinton’s Deputy Attorney General. In that memo, you
ouf}éned major criticisms of the guidelines which you believed were
valid.

The criticiams in your memorandum are as follows: First, manda-
tory minimum sentences in statutes distort the guidelines. Second,
the guidelines insufficiently encourage departures. Third, the
guidelines are too complicated. Fourth, the guidelines are not re-
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sponding sufficiently to empirical research. Fifth, the guidelines
pay inadequate attention to intermediate punishments.

Judge Breyer, what prompted you to prepare that memorandum,
and do you consider it an accurate reflection of your current views
on the guidelines?

Judge BREYER. Senator, basically that memorandum was a sum-
mary of a speech that I gave to a group of judges in Williamsburg,
VA, and the memorandum was attached to the whole speech, but
I thought a summary might be appropriate.

I think the actual wording of it was a little more tactful, possibly,
than it was listing criticisms and was saying to some extent they
are justified, to some extent they are not justified.

I think thoge are a list of the criticiams that have been made of
the guidelines. I think to some extent they are justified. I think
there is room for improvement. They are not fatal to the guideline
effort, and I think Judge Wilkins would agree, frankly. I think
Judge Wilkins has always been on the side, as of [—we have al-
ways seen eye to eye on this, and basically we think that we would
like it, as former Sentencing Commissioners, if Congress really
would delegate to the Commission the authority to create the sen-
tence. Then if the Commission does not do a good job, then Con-
gress would change it.

But Judge Wilkine and I, I believe, have always thought we
would like to see that authority delegated to the Commission.

Senator THURMOND. I believe you also suggested here some-
where, too, that moderate judges be appointed to the Commission.
Is that correct?

Judge BREYER. Yes; it seems to me that in order to build the—
the Commission was given an awfully difficult job, and one of the
difficulties is, of course, you are operating in a world where the
judges are used to deciding all these things on their own. And it
is not surprising that some are suspicious of a new entity. And to
the extent that you could bring sort of moderate judges, not—you
know, just judges with experience in sentencing and so forth, and
you bring them on to the Commission. I think it helps win accept-
ability for the Commission within the world of the judiciary.

Senator THURMOND. Would you care to tell us what kind of per-
son you consider a moderate judge?

Judge BREYER. I think a good person, Senator. I am in favor of
moderate judges. I would not like to name names.

Senator THURMOND. Judge Breyer, we frequently hear the argu-
ment that courts act in response to various social problems because
the legislature has failed to act on its own. How would you respond
to this defense of an activist judiciary?

Judge BREYER. I basically think that the judge has to believe
more and it has to be true that there is more. The judge cannot
act unless there is more than a simple belief that there is a social
problem. Rather, it must be the case that there is a statute or the
Constitution itself that creates a law that perhaps another branch
of Government would be better off implementing the sub-laws or
statutes or regulation. But basically the judge’s decision must be
tied back to a law, just as the greatest law which has lead to the
greatest change is the 14th amendment to the Constitution. And
judges who implemented that great law, which promised fairness
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to all Americans, were not following their own point of view. They
were, rather, carrying out the basic promise op fairness that was
written into the Constitution. And it is that grounding of law that
I think made those decisions lawful, justified, and effective.

Senator THURMOND. Judge Breyer, I was pleased to learn of your
concerns with excessive regulation. There has been criticism that,
too often, regulatory bodies go beyond the issuance of regulations
pursuant to a congressional delegation and actually begin legislat-
ing.

What steps, if any, do you believe that Congress and the courts
each should take to curtail improper or excessive regulations?

Judge BREYER. The primary audience to which I have addressed
what I have written on this subject is the Congress, the regulators,
the environmentalists, the health groups, the industry—those who
are affected and who have a direct stake in the regulation. And ba-
sically there I have said this is what the situation seems to be. If
you agree, fine. And then it is up to you to implement that, pri-
marily through rules and regulations and statutes, not judicial de-
cisions. And they either will or will not agree.

Senator THURMOND. Judge Breyer, the free exercise clause of the
first amendment guarantees that Congress shall make no law pro-
hibiting the free exercise of religion. In effect, this secures to each
American the ability to exercise his or her religion free of encroach-
ment by the Government. Proponents of in-home education often do
not use the State schools because of their desire to include religious
instruction in their children’s curriculum.

Would you discuss your views on an American’s right to educate
his or her children in the home as it relates to the Government’s
interest in regulation in-home education?

Judge BREYER. I think, Senator, that that right is an important
right that, I think it is widely recognized, stems from the first
amendment to the Constitution, which is designed to protect what
is so very important to every American and every American’s fam-
ily: the right to practice your own religion, the right to pass on
your religious beliefs to your children, ’l%lat is there, and it is pro-
tected in the expression of free religion.

The Government, of course, has some interest to see that edu-
cation is actually taking place. There is always a Government in-
terest in making certain tﬁat there is some kind of education really
going on. To bafance those two things is difficult and requires fine
jut‘llﬁlenw in particular cases.

en I wrote my case on the subject, the law itself, which since
at the constitutional level changed, required that balancing. You in
Congress have written a statute that goes back to that balancing
aiproach. I can go no further because I think that that statute is
likely to be the subject of litigation.

Senator THURMOND. Judge Breyer, under the 10th amendment to
the Constitution, powers not delegated to the Federal Government
are reserved to the States and the people. I have heen deeply con-
cerned that this amendment has undergone significant erosion as
the Federal Government continues its expansion into every facet of
people’s lives.

Do you believe that the 10th amendment is an effective limita-
tion on the expansion of the Federal Government?
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Judge BREYER. I think there are two separate questions there,
Senator. The simple answer is yes, but there are two parts to the
answer.

To what extent does the Constitution itself and the 10th amend-
ment prevent Congress from acting? And I think there most people
would believe there is some kind of a core in respect to State activ-
ity, particularly at the governmental level, protecting, say, the
State government from others saying whether it should have one
house in a legislature or two houses in a legislature.

The way in which the State sets up its own governmental institu-
tions, whether that is protected by the 10th amendment or the re-
publican form of government clause or something else is a matter
of debate. But I think it is widely accepted there is some range of
constitutional protection.

Beyond that, although the Supreme Court in the League of Cities
case began to expand the area of constitutional protection to in-
clude wages and hours of municipal employees, that sort of thing,
it then retracted that view in Garcia. Ig:u:ly where we stand today
is, yes, there is protection, but it seems that most of the degree of
protection is up to Congress. After all, Congress talks to the may-
ors, talks to the Governors, develops programs of cooperation, de-
cides what the role of the State or the city will be, and thus it be-
comes primarily a congressional decision to tailor programs that
appropriately recognize the roles of the States.

nator THURMOND. Related to this, unfunded Federal mandates
are an overwhelming financial burden upon the States. What is
your opinion of unfunded Federal mandates upon the States?

Judge BREYER. I smile a little, Senator, because it seems to me
that that is an excellent example of your last question. Indeed, I
know there are great difficulties, and f’k.now you are more familiar
with those difficulties than I by quite a long shot. And you are the
person who is very sensitive to the problems of the towns and the
States and the cities that may arise from those mandates. And I
do believe that those problems are best translated—indeed, I think
that is the state of constitutional law at the moment, as I under-
stand it. I am hesitant because I am not an expert on this point.
But basically that is transmitted through Congress, and Congress
will give appropriate recognition to that kind of concern.

Senator THURMOND. As you may know, Judge Breyer, I am the
ranking member of this committee’s Antitrust, Monopolies, and
Business Rights Subcommittee. As a judge who has written exten-
sively on the antitrust laws, could you please summarize your
views very briefly on the purposes and goals of the antitrust laws
and their importance to the competitiveness of U.S. business, both
here and abroad?

Judge BREYER. Senator, I was quite lucky about, I guess, 1¥2, 2
years ago now and was at this conference I spoke of earlier with
500 Russian judges, and they are very interested—there I would
get into a lot of private conversations. And they are very interested
not only in basic constitutional protections but also economie orga-
nization. The goint that I would frequently make in those conversa-
tions is that if you are going to have a free enterprise economy, if
you are not going to have the Government running everything,
then you must have a strong and effective antitrust law.
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If you are not going to regulate airlines, you must have a strong
antitrust law for airlines. The reason is that antitrust law is the
policeman. Antitrust law aims, through the competitive process, at
bringing about low prices for consumers, better products, and more
efficient methods of production.

Those three things, in my mind, are the key to antitrust law and
really a strong justification for an economy in which there are win-
ners and losers, and some people get rich and others do not. The
justification lies in the fact that that kind of economy is better for
almost everyone, and it will not be better for almost everyone un-
less the gains of productivity are spread. And the gains of produc-
tivity are sprea(r through competition. That brings about low
prices, better products, and more efficient methods of production.
And that is what I think antitrust law is about, and that is what
I think that policeman of the free enterprise system has to do. It
is called protect the consumer,

Senator THURMOND. Judge, I believe my time is about up. I
would just ask you this: I believe you attended Oxford and grad-
uated there?

Judge BREYER. Yes, sir, I did.

Senator THURMOND. And you found that compatible with the
military?

Judge BREYER. Yes, sir, I did. [Laughter.]

The CHAIRMAN. I think your time is up, Senator. I was about to
say you can have as much time as you would like.

Senator Metzenbaum.

OPENING STATEMENT OF HON. HOWARD M. METZENBAUM, A
U.S. SENATOR FROM THE STATE OF OHIO

Senator METZENBAUM. Judge Breyer, nice to see you this after-
noon.

Judge BREYER. Thank you,

Senator METZENBAUM. Let me start off by saying where I am. I
expect you to be confirmed, and I expect to vote for your confirma-
tion.

Judge BREYER. Thank you.

Senator METZENBAUM. You are clearly a man of integrity, excep-
tional legal skill, high intellectual ability. You have been widely
praised for your political and academic credentials. You have had
gome very aKle spokespersons speak on your behalf today, four very
distinguished and well-respected Members of the U.S. Senate.

There is not much question about the fact that you have excep-
tional legal credentials. I must say, however, that I am concerned
about your position and your views on the fair competition laws
which affect the day-to-day lives of all Americans. I am talking
about the antitrust laws that Senator Thurmond just raised with
you, the antitrust laws that are in place in order to keep prices low
and products safe for consumers, to make the competitive market
work.

Those same laws protect small businesses against abusive cor-
orate giants and prevent price-gouging monopolies and cartels
rom harming consumers.

You have been outspoken with respect to the consumer protec-
tion laws known as antitrust, but your record suggests, unfortu-
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nately, to my mind, that you almost always vote against the very
people the antitrust laws are in place to protect.

A 1991 study in the Fordham Law Review reported that in all
16 of your antitrust decisions, Judge Breyer voted against the al-
leged victim of antitrust abuse. You seem to see antitrust laws in
terms of abstract economics. And it seems that theories of economic
efficiency displayed in complicated charts, one of which I will use
at a later point in the hearing, and graphs replace individual jus-
tice for small businesses and consumers.

As you well know, that is not my view of antitrust. I see it as
the protector of mom-and-pop businesses and the guardian of
consumer rights,

Let me be clear. To me, antitrust is not some mysterious legal
theory that only lawyers can understand. Antitrust is just an old-
fashioned word for fair competition. It is a word that made sense
to the average American 104 years ago when the first antitrust law
was passed. At that time, trusts, which were cartels of big compa-
nies, such as oil companies, railroads, and other giants, fixed prices
or cut prices or boycotted small businesses or used whatever under-
handed tactics it took to ruin their rivals. These trusts were so
ruthless that small businesses and consumers did not stand a
chance against their power,

So Congress came along and outlawed trusts and cartels and mo-
nopolies, in President Wilson’s words, to protect “the little man.”
John Sherman, a Republican Senator from my own State, wrote
the first antitrust law in 1890 to give every American a fair shot
at starting a business and getting a square deal as a consumer.
President Teddy Roosevelt, the Nation’s legendary trust buster,
used the antitrust laws as a weapon against corporate abuse.

Today, I am frank to say that many public officials have forgot-
ten what the antitrust laws are supposed to do. They have let high-

aid lawyers and corporate giants convince them that our only
egal yardstick shouldrge whatever is good for business. They would
have us believe that antitrust lawsuits are too complicated, too dif-
ficult to understand for juries of average Americans, and that eco-
nomic theory is more important than common sense and experi-
egceddbusiness judgment. To me, that kind of thinking is simply
absurd.

Y can tell you from personal experience as a long-time
busineasperson and as chairman of the Senate’s Antitrust Sub-
committee that small businesses and consumers rely on the protec-
tion of our antitrust laws. I think it is important that in this hear-
ing in some way this Senator try to sensitize you to the fact that,
even today, small businesses and consumers are threatened by un-
fair competition from big businesses.

Fortunately, we do not need new laws to protect them. What we
need are judges with the wisdom and courage to use those laws to
stop corporate big-wigs from abusing their market power.

While I will begin my questioning of you by focusing on antitrust,
I would like to goint out another matter that troubles me. As you
know, Judge, I have made clear my concerns about your participa-
tion in cases that involve environmental pollution issues, given
your investments in Lloyd’s of London. In your opening statement
this morning, you very properly this morning promised to divest



144

yourself of all insurance holdings as soon as possible, and I am
frank to say that I appreciate your sensitivity and willingness to
respond to some concerns that I had expressed to representatives
of the White House about that subject and about any appearance
of impropriety.

I still have a number of questions concerning your involvement
in Lloyd’s and the distinctions you drew when recusing yourself
from asbestos. This one I had difficulty in understanding, why you
recused yourself in the asbestos cases but not other environmental
cases.

Now, I am frank to tell you, Judge, that you are the first nomi-
nee to come before us who is actively involved in Lloyd’s of London,
and I got to tell you, I am grateful to you. I have learned tnore
about Lloyd’s of London in the last several days than I learned in
my entire previous 77 years. | thought that I knew something
about what was happening in the business world and even in the
insurance area. But I am frank to say that by my studying that
which I understand to be approximately 100 investments of yours
in different syndicates at Lloyd’s, that is pretty unusual for an
American businessperson, because each investment involves untim-
ited liability that can vastly exceed the actual amount of money in-
vested.

I am frank to tell you I am not sure whether the 100 figure is
right. At one point, I heard it was 69, and at one point, I heard
it was something else. But I gather sometimes one syndicate rolls
over into another syndicate, and it is a question whether that is
two numbers or one number.

While most of your syndicates have been closed, and an approxi-
mate amount of profit or loss ascertained, one syndicate that has
become a high-profile issue—Merritt 418, which was the syndicate
from 1985-—cannot be closed. Merritt 418 includes extensive envi-
ronmental pollution coverage that no one has been willing to take
over. So, as I understand it, you remain personally liable for a por-
tion of Merritt 418’3 massive losses, and we are not talking about
insignificant amounts of money. We are talking about significant
hundreds of thousands of dollars, as I calculate it.

You may remain liable on that investment sometime into the fu-
ture, and I de not think you know how long that will be or I know,
but I think you are hopeful to get out of it as soon as possible. And
you made that clear in your opening statement. But I also under-
stand it is a rather difficult one to get out of,

At a later point in the hearings, I intend to ask you about envi-
ronmental decisions which might affect you financially. For today,
I will go back to the subject of antitrust, but in a subsequent round
of hearings, I do expect to get into that entire matter.

Coming to the question of antitrust, I must say I am extremely
troubled by your reasoning in Town of Concord v. Boston Edison.
You overturned a jury verdict and a district court judge’s review of
that verdict. As I understand the case, the jury found the consum-
ers in Concord, MA, were overcharged on their electricity bills by
$13 million. That verdict was trebleg to $39 million as an antitrust
penalty against Boston Edison, which sold Concord 95 percent of
its electricity.
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After hearing testimony for 13 days from experts on both sides,
the jury found that Concord’s small, municipally owned electric
company could only get most of its energy from Boston Edison, a
huge power company which generates, transmits, and sells elec-
tricity. Boston Edison serves the communities adjacent to Concord.
The jury found that by raising Concord’s wholesale rates, which
Federal regulators automatically rubberstamp and only review
later, Boston Edison unfairly raised Concord’s costs and actually
stole some of their customers as well.

In overturning the jury decision to provide the consumers of Con-
cord $39 million, you wrote, “Effective price regulation at both the
first and second industry levels makes it unlikely that requesting
such rates will ordinarily create a serious risk of significant anti-
competitive harm.”

Here the regulation could not bring back lost business. The dis-
trict court judge found the jury had ample evidence of competitive
harm. And my question is: In view of tﬁe jury verdict, the court’s
verdict, the position that the city of Concord and the people of that
community were in, why did you disregard all of those facts and
replace them with a graph and a chart that are completely hypo-
thetical? Let me show you the graph and the chart. It says here—
I do not know what the chart means. It says up there “Town of
Concord v. Boston Edison,” and then it says “Total M’s cost price.”
Down here it says, “It costs $1 to make a widget. A single monopo-
list M will maximize his profit by setting a price of $6, and sellin
five widgets, his profit is $25 [represented by the area RSTU],” ang
it goes on.

Now, frankly, I do not know whether the people of the city of
Concord had too much interest in the widgets, %ut I think the
were very interested in the $39 million verdict that they had and,
frankly, that you took away from them. And I wonder if you could
explain how you arrived at this conclusion to reverse the lower
court in that case?

Judge BREYER. I think, Senator, that I should start with a gen-
eral point, a negative general point, then a positive general point,
and then something rather specific.

The negative general point is, of course, I don’t count up how
many victories are for plaintiffs or defendants and do statistics.
Sometimes plaintiffs did win in antitrust cases I have had. And, as
you point out, defendants often won. The plaintiff sometimes is a
big business, and sometimes is not. The defendant sometimes is,
and sometimes is not.

What I am interested in is is the case correct as a matter of law,
and I consider the cases one at a time, and I consider the merits,
the legal merits of the arguments in front of me.

My general positive point is this, where I hope and expect very
much that you will agree, because, frankly, I have read what you
say often on antitrust, and you are going to think that this comes
from things that you have said to business people, because I have
read them and I think it does.

But there is a keystone to antitrust, and you have said it before
and you say it again, and the keystone to antitrust, what antitrust
is all about is getting low prices f);r consumers, not high prices, and
getting better products for consumers, not worse products, and get-
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ting more efficient methods of production. And that simple three-
part key which I carry around 1 think engraved in my brain I try
to use to unlock these incredibly complex, unbelievably technical
legal arguments that are brought up in an area like the one in the
case that you mentioned, something called the price squeeze.

Now, in fact, as I will explain now in detail, that key does unlock
that door. But in order to show how would I have thought our
court’s decision, our unanimous decision there, how 1 thought that
that key, low prices, led to the technical result, what I want to do
is write an opinion that will explain these technical matters, boy,
this was very technical, but will explain it so that a person who
is willing to put in time and effort, even without economic training,
will see the point intuitively.

And the chart that you mentioned, which has a numerical exam-
ple and has a graphic example, is designed to help a person who
is really interested in following every bit of that, to use the chart
or use the numbers or use the language three different ways to
show how the key, which is the low price, unlocks the complicated
door of the case,

Now, this is how in my mind it did in that case. How can I ex-
plain what a price squeeze is? My goodness. Basically, the idea is
this: Electricity is made by big integrated companies. They make
electricity by having turbines go around.

Let’s say—and I will use a hypothetical, I don't like to use that
here, because 1 know this isn't a classroom and I know these are
serious matters and I don’t like to be professorial, frankly, but I
think in this instance, maybe thinking of, say, they turn this wheel
fla.rcl)und and they charged 8 cents for the electricity, and that might

elp.

They then transmit it across a wire. They then sell it to them-
selves, because they are in the retail operation, too. And they sold
it, let us say, for 10 cents. So they make it for 8 cents and they
sell it to themselves for 10 cents, and the price to the consumer is
10 cents.

Now, the plaintiff in this case came along and said, you see, 8
cents is what we have to pay for it, because they sold a little bit
to independent retailers, too, and that plaintiff was an independent
retailer. And that independent retailer was saying, wait, I buy this
for 8 cents and they resell to themselves for 10 cents, that 2 cents
isn’t big enough as a space, I am getting squeezed.

And if he had won that case, i? that plaintiff had won that case,
what would have happened is, instead of that price being 10 cents
for all the consumers in Massachusetts, that price would have gone
up to 11 cents or 12 cents. That is how I saw the case.

So, while I know you could make theoretical arguments the other
way, the practical argument was that if plaintiffs here won—by the
way, the plaintiffs here were not losing an amount of money, they
were making a little bit of profit—the principle under which they
would win I thought, and my court thought, would drive up the
price of electricity to consumers all over Massachusetts.

Now, two things: One, the State regulatory commission is holding
that price down. The State regulatory commission says 10 cents is
the nght price. And if you have a State regulator out there protect-
ing the citizens of Massachusetts and saying 10 cents is right, then
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I do not think an antitrust court should come along with a rule of
law that makes for a higher price. There is too big a risk of that
happening.

But, after all, there could be a lot of special circumstances. So,
we are fairly careful in that case in the opinion to say we are not
saying this could never be bad. We are not saying this is absolute.
We are not saying there could not be circumstances where the price
squeeze would be a bad thing. But in these circumstances here, it
is not good for consumers for the plaintiff to win.

By the way, all the facts in the case, the court of appeals, as you
correctly point out, are assumed in favor of the plaintiff. That is
because tﬁe jury found in favor of the plaintiff. Then the question
is, assuming all the facts in the plaintiffs in the favor, does the
antitrust law require a verdict for the plaintiff. And I absolutely
grant you that is a highly controversial area. It is a difficult area,
and I cannot be certain as I sit here now that we have come to the
exactly correct result.

What I can be certain of is what our court tried to do. We tried
to focus on where the ball really is, which is the low price for the
consumer, and we tried to work our way through a very com-
plicated area to see if antitrust law, which has as its objective,
technically would come to that result. I do not guarantee I was
right. I do not guarantee that others do not have good arguments
the other way. What I do guarantee is what we were trying to do,
how we were trying to interpret the law.

Senator METZENBAUM. Judge, I have to take issue with you
about your wanting to bring about lower rates. The jury wanted to
bring Concord’s electric rates down and hold down rates for Boston
Edison with proper regulation, and, with the jury’s verdict, the
rates would have been lower. But you stepped in and you said ju-
ries will be permitted to second-guess the regulators’ allocation
rules or its specific investment allocation decisions. What antitrust
benefit would be gained by permitting juries to speculate in this
way, is your question?

Let me answer your question: Congress did not give the regu-
lators the power to make antitrust determinations. We gave anti-
trust determinations to the juries and the courts. This jury was
protecting consumers who were gouged, and a small company, a
very small company, the Concord company was a very small com-
pany, that was unfairly aqueezed.

Unfortunately, as I see it, you seemed more worried about ruf-
fling the regulators’ feathers than protecting the consumers. My
question is why was it appropriate for you to discount the expert
testimony, disregard the jury factfinding that the district court
found fully sugported by the record in this case, and reverse the
lower court and the jury’s verdict?

That is where I have difficulty, and your answer is that you were
helping to keep rates down, but here was a $39 million verdict for
the city of Concord, and I have difficulty in following your line of
reasoning as to how your verdict against the plaintiffs and taking
way the jury verdict helped to keep prices down.

Judge BREYER. Basically, the reason, -Senator, was that I think
it was our obligation, in trying to interpret the antitrust law, to
work out how the rule of law in that case, perhaps in that case it
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would have meant lower prices for Concord, though I am not sure
how, but even there the issue is what about all the citizens of Mas-
sachusetts, what happens to all the citizens who buy electricity.

And my belief was, and what we wrote in the case and tried to
explain why, is if a little company—and he was small—can insist
that that rate go up from 10 cents to 12 cents, everyone all over
Massachusetts, not just Concord, is going to be paying 12 cents and
not 10 cents, and that is higher prices, not lower prices, and the
antitrust laws ought not to allow that, if we are following their
basic principles. And then I trace through in the opinion why 1
think that is what would happen if the plaintiff won.

As I said, I do not think we took away any factfinding from the
jury, and I understand that the plaintiffs in the case may disagree.

understand people who study this in very good faith may dis-
agree, I understand that there are two sides to the issue. But I do
think that what the court is trying to do in that case is trying to
follow through the basic thrust of the antitrust law and to deter-
mine how that aim at low prices works out in this complicated
area. And I think that the holding in the case, rather than the con-
trary holding, means lower prices for electricity consumers in Mas-
sachusetts and elsewhere.

I can give you another example, if you like.

Senator METZENBAUM. Judge, 1 only have about 5 minutes left,
and may I go on?

Judge BREYER. Please,

Senator METZENBAUM. Thank you. I do not think we are going
to come to an agreement. B

Judge BREYER. In good faith, I think people do disagree about
many of these holdings.

Senator METZENBAUM. In one of your earliest cases, Allen Pen
Co., Inc. v, Springfield Photo Mount Co., Inc., you sided with the
defendant. The plaintiff was a small firm that bought school sup-
plies from the Springfield company. The way I read the case,
Springfield offered lower prices to its favored customers and every-
one else had to pay more. The undisputed evidence was that when
Allen Pen fell out of favor with Springfield, it had to pay 5 percent
more for the same supplies, So it sued Springfield for discrimina-
tory pricing under the antitrust laws.

The district court judge did not let the jury decide the case. In-
stead, he directed a verdict for the defendant. You affirmed that
decision. What you said was that Allen Pen, which was a small
company, could not win its case, because
It produced no economic expert, it did not go out of business, it showed no absolute
droJa in the sales, the sales affected were but a tiny fraction of its total business,
an

there was no causal connection between any antitrust viclation and any signifi-
cant actual injury.

Let me ask you, does a small company have to go out of business
before our fair competition laws apply? Is that the sine qua non?

Judge BREYER. No, no; I think that case was a matter of evi-
dence, and I would guess that how much evidence there was was
a matter of the court looked at it and thought there was not
enough evidence. I cannot repeat to you now. I mean it is just that
sometimes—look, let me give you Cartel. Cartel is a good case. Car-
tel is a case in which a defendant won. Cartel is a case in which
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the big defendant won. Cartel is a case in which the smaller plain-
tiff lost. Cartel is a case in which that big defendant was an insur-
ance company in the health insurance area.

What the big defendant was trying to do to the insurance com-
pany was to hold down the price of health care. The plaintiffs were
people who wanted to raise the price of health care. They wanted
to raise the price of health care and they thought the antitrust
laws helped them do it.

It seems to me that by looking at the basic purpose of the anti-
trust laws, which is to keep prices down, to protect the consumer,
when you do that, you get the key to a lot of these matters, and
that is basically what I have tried to do, and I cannot tell you I
have always done it right.

Senator METZENBAUM. Well, in this particular case we are talk-
ing about, the small company put its president on the stand to tes-
tify about how much money it lost when it had to pay higher

rices. It gave the jury his best estimate of what the company’s
K)sses were, based on his knowledge of the business and the compa-
ny’s history. You actually criticized the company for using a busi-
nessman, instead of an economist, to show that it was injured by
unfair competition.

Again, this is a case of whether a small business company has
to pay for an expensive economic expert who can charge $500 or
more just to get ILis case to the jury, What concerns to me, and I
think some who have studied your record, is that you are more in-
clined to follow some esoteric theory of the law or maybe some reg-
ulatory approach to the law, than you are the whole concept of let-
ting free competition work, and the whole question of protecting
that small business person.

I have a number of other cases I will ask you about that come
to a similar conclusion, where the little guy gets squeezed out, was
not able to buy parts and has to buy a particular automobile pack-
age in order to get—I think it was Subaru cars—and, one afier the
other, Judge Breyer is not sensitive to the fact that the little guy
does not have a chance, except for the antitrust laws, and Judge
Breyer routinely—there are some exceptions. In the Cartel case,
you are correct, you ruled with the plaintiff. But the fact is, in too
many cases, time after time, as the Fordham article indicates, your
hold against the little guy, the small business person, the
consumer.

I do not think you did anything wrong or impreper. All I am hop-
ing to do in these hearings is maybe sensitize you enough, and
when you get on the Supreme Court, maybe you will remember,
gee, I remember those questions I had when I was appearing before
the Judiciary Committee, maybe the milk of human kindness will
run through you and you will not be so technical.

Judge BREYER. I guarantee you, I will remember. [(Laughter.]

Senator METZENBAUM. I have other questions, Mr. Chairman. My
time has expired, but I know we are going around.

The CHAIRMAN. Senator, I am sure at the first conference, after
the first case, he will turn to Justice Scalia and say, you know, let’s
think how Metzenbaum would do this. [Laughter.]

Senator METZENBAUM. I know that you and Justice Scalia will
work it out.
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Senator HATCH. I just want to know if Howard finally got it.
Senator METZENBAUM, What did you say?

The CHAIRMAN. He wanted to know if you finally got it, he said.
Senator Simpson.

OPENING STATEMENT OF HON. ALAN K. SIMPSON, A U.S,
SENATOR FROM THE STATE OF WYOMING

Senator SIMPSON. Thank you very much, Mr. Chairman.

I am glad 1 was not involved in that line of inquiry there about
the milk of human kindness. My friend Howard Metzenbaum and
I do not always agree, but 1 mean sincerely I shall miss his pres-
ence. He and I have sharpened our rapiers on each other for 15
years, and it has been an experience that started I think with sus-
picion, and certainly ends with mutual respect. I enjoy him. As I
say, we do not agree, indeed. But if he is speaking on antitrust, you
want to listen.

Well, it is a pleasure to see you here. I listened intently this
morning and thought I had known a great deal of your background.
But when they got to the part about architecture, I want to find
more about that.

It is time to talk of many things, of shoes and ships and ceiling
wax. | want to find out more about that, and I shall.

It is good to see your family here, and I remember meeting them
when I was a freshman on this committee. Michael, while you are
out there hiking through the country, I will be astride a horse out
in Wyoming. You will be walking, and 1 will be riding. I hope you
will enjoy the Wind Rivers. It is a marvelous area, if that is where
you are going. I hunch you are.

Seldom I think in these times, certainly in this century, certainly
not at any time in my 15 years on this committee, have members
had an opportunity to consider a nomination to the Supreme Court
of a person who many of us personally know so well.

And I would note that while the consent role of the Congress has
always been strictly observed, in this case of your nomination, I be-
lieve the advice provision of article Il for the first time in my expe-
rience has been a significant factor, because many of us on this
side of the aisle and on the other side, as well, have offered the ad-
vice that your nomination would be quite well received by the Judi-
ciary Committee.

Nearly half of the members of this committee knew you when
you served as the chief counsel of this committee. We all are per-
gonally familiar with your intellect, your ability, your professional
bearing, and your sense of fairness. A term that I noted was used
several times in your statement, fairness or fair. And you were
very courteous and helpful to me, as a freshman Senator, never
judging or measuring things with a political yardstick, interest-
ingly enough, always grounded in fairness. That is a word I think
that typifies what I know about you from my personal observation
post.

And you have had a fine, remarkable education. I loved your
statement about the things you learned about people which you
didn’t learn from books, or something to that effect, and I think
that is certainly true in my life. Yet, the books took me to where
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I could go into a profession that I loved, into law. And your work
in academia and your work on the bench has been exemplary.

The Supreme Court is unique in both the size of its workload and
in the closed and I think necessarily private environment in which
it works, which is going to be a tough one for you, but you will han-
dle that. You mentioned that, too, in your statement. I forget the
term, but not to cloister yourself away. That was not the term, but
I cannot see you anywhere near that, with your persona.

But to simply be able to cope with the volume of work requires
a superior intellect, but, just as important, the absolute necessity
to work collegially with your fellow Justices. As chief counsel of
this committee you dealt with some of the most controversial issues
that came before the Congress, and that was the ideal crucible to
develop and display those qualities.

They say there is no proving ground like it, here in the Judiciary
Committee—and I do always admire our chairman, Joe Biden. He
is very fair, and he faces controversy with more patience than I do.
When I get a belly full of something, it shows all over my face, and
then I am in deep trouble. And our ranking member, Senator
Hatch, is patient and always willing to listen. But I shan’t forget
when Senator Kennedy came before us in an imploring fashion,
after we had dispatched the former President in 1980, and said:
“How about Steve Breyer?" And we said: “no”. And then Senator
Thurmond, who was ranking member, interceded, the committee
mf)';d and duly judged that you should pass into the ranks of the
robed.

And you did, and you have had a remarkable record. And this
committee is a tough audience, and there are tough inquiries. Sen-
ator Metzenbaum, others of us, Orrin, myself, Ted, and Pat Leahy,
all of us do ask tough questions for which we get some tough com-
mentary at times, and that goes with the territory.

But it is interesting that very few Senators really stand in line
to serve on this committee, but when they do, they become quite
riveted to what we do here and what we must do in our role, espe-
cially in this role.

I have always served, as a legislator, on the Judiciary Commit-
tee—chaired one when I was in the State legislature.

So we have seen you handle controversial issues with com-
petence. We have watched you deal with members of both parties
with fairness—that word again—and good humor, rare good humor,
and patience, extreme patience. So, then, one might wonder why
we are making this investment of time and energy, significant, in-
deed, on a nomination which seems to have general approval, why
the staff has spent thousands of hours collectively poring over ev-
erything Stephen Breyer has spoken and written on the law.

I think there are several factors at play here. The first is that
we want a thorough and unhurried examination of the nominee.
That is always justified in the case of a lifetime appointment to a
Court co-equal with and independent of the Presidency and the
Congress. But there is an even more important factor, I think,
which justifies the size of the investigative staffs we now see on
this committee and the intensity of our scrutiny of Supreme Court
nominations. We learned in the 1950’s and 196(’s that this co-equal
branch of Government, the Supreme Court, could, would, and did
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take upon itself the job of making profound changes in American
society and politics when Congress was slow to act or had deter-
mined not to act. And this judicial activism on the part of the Su-
preme Court led to this clearly reduced pace and increased thor-
oughness of evaluating nominees to the Court.

t became important in the eyes of many members of this com-
mittee to attempt to learn intimately the attitudes and values of
persons nominated to serve on the Court. But sometimes we, all of
us, become overly zealous on the singularly posed q?uestion: How
would you vote on this or that critical issue of the day?

And in my mind, a nominee who is fully qualified by education
and experience and temperament should, nevertheless, be rejected
if a nominee believes it is the Court’s duty to act when the Con-

ess fails to do so or to allow his or her personal views and preju-

ices to influence his or her decisions. And yet, conversely, I am
much less concerned about a nominee’s ideological bent if he or she
is otherwise well qualified by education, erience, and tempera-
ment; and clearly a person who would assiduously follow the Con-
stitution, the precedents, and the laws of the country, despite hia
or her strongly held personal views to the contrary.

So this great and sometimes ponderous effort to determine the
social and political views of nominees reflects all of our own con-
l.:;erns: about judicial activism, whichever side of that we happen to

e on.

Some claim that this has led to the appointment of what have
been called “stealth nominees,” a description which assuredly
would not fit you, for you have left a paper trail a mile wide and
a yard deep: 91 speeches, 50 articles and book chapters, and 80
opinions. Of course, 1 have nearly completed my own personal ex-
haustive review of these various tomes and treatises. Summer
reading, I call that,

And I suspect that we have sometimes overdone it in the thor-
oughness of our efforts to learn the ideological beliefs of nominees.
And we should probably spend more time inquiring into the nomi-
nee’s judicial philosophy and the analytical approach that he or she
might use in deciding issues and cases.

We will, of course, also inquire in some detail about current con-
stitutional controversies. I have some questions myself in that area
in this round, and I know that you will attempt to be candid but
circumspect, and respectfully and necessarily guarded in your re-
sponses. ] am positive of one thing with you, as surely as anything,
tge lodestar, that you will not give our citizens mumbo-jumbeo, legal
mumbo-jumbo. You will give them justice. That I know. And that
is the pleasing part of the whole process for me with my personal
knowledge of you.

Now, let me ask you, I know that Senator Hatch and Senator
Thurmond have talked about the New Life Baptist Church v. East
Longmeadow, and 1 will not go into the details of that case. But
untﬁ recently, the U.S. Supreme Court, not the Congress or the ex-
ecutive branch, has decided the standard to be used to determine
whether the Government’s actions have impermissibly burdened a
person’s ability to exercise his or her religious beliefs.

Over time, the Supreme Court developed these several standards
for various types of free exercise claims. For most cases, the Court
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determines whether the State’s interest is compelling and whether
a less restrictive means to accomplish that interest is available. In
Sherbert v. Werner and Yoder-—cases brought by prisoners against
prison administrators—the Court standard was whether the re-
strictions on a prisoner’s free exercise of religion are reasonably re-
lated to legitimate penological objectives.

But then came the Supreme Court in the Employment Division
v. Smith. Two employees were convicted of smoking peyote, and
they were fired from their jobs. They claimed that tieir peyote
smoking was pursuant to their religion. The Court held that no
balancing test between the State’s interest and the individual’s in-
terest was necessary when a criminal law applied to all activities,
religious or secular, and was not intended to target religious activi-
ties.

So last year, we enacted the Religious Freedom Restoration Act,
as previously mentioned by Senator Hatch and Senator Thurmond,
which overturned the Court’s 1990 case standard. And, of course,
that went rolling through here in high fashion. I was very dis-
turbed by it, especially with regard to what it will do in prisons as
we see people selecting what religion they may concoct in order to
drive the prison administrators goofy. But that is my view—I think
that will cause us great pain.

The Religious Freedom Restoration Act mandated that all free
exercise claims be considered under one standard; the compelling
State interest and the least restrictive means,

My question: To what extent is it constitutionally permissible for
Congress to provide the courts with a substantive standard for a
free exercise of religion claim? Or to what extent is it constitu-
tionally permissible for Congress to overrule the Supreme Court’s
own substantive standards for review of free exercise of religion
claims?

Judge BREYER. The reason that I smiled, Senator, was because
you have articulated the question exactly that I would imagine is
likely to be before the Supreme Court. And if I am confirmed and
you decide to confirm me, then I would be a member of that Court.
Therefore, I have to exercise caution on that particular question.
That is going to be right there. It is going to be right there.

Senator SIMPSON. It will be right there, and it will come through
this law.

Judge BREYER. Yes, it will.

Senator SIMPSON. And another one that will be right there and
you need not talk about is the issue of the restriction of freedom
of expression, freedom of speech with regard to demonstrations
around abortion clinics. The law has a lot of ramifications that go
far, far beyond freedom of speech. I happen to be pro-choice, and
I supported the provision. But I can see right now the use of that
law in ways which those who promoted it will blanch and shrivel
when that begins to take shape. I can see some of those beginning
to form, and I was part of it. But that is the interesting part of sit-
ting on a Judiciary Committee as you work your craft.

Well, those are things that are of concern, but with regard to the
New Life Baptist Church v. East Longmeadow, 1 would just ask
several specific questions which I believe were not entirely covered
in your answers to Senator Hatch and Senator Thurmond. I also
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have had some which you have answered and which I will not ask
you to repeat.

You were asked to determine whether the town school committee
could apply the State’s standards to determine the adequacy of the
secular education that a religious school provides to its students.
The school said that that mandatory process violated the first
amendment, free exercise rights, since it believed it to be a sin to
submit—and that was the word, “submit”—its educational enter-
prise to a secular authority for approval.

So in place of the school committee’s mandatory approval re-

uirements, the school offered up a less restrictive alternative.

ey said they would voluntarily give its students standardized
teste to determine the adequacy of the secular education, then the
school would voluntarily submit the results to the education board
for evaluation.

You concluded that while the State’s mandatory review require-
ments do burden the school’s free exercise of its religious activities,
such a burden was permissible. You have given some remarkable
comments about the duit;ly of Government to see that education is
given to all children, and I agree. You based your decision on your
inding that the school committee has a sufficiently compelling in-
terest in seeing that the children are educated, that there is no less
restrictive means available. Not even the school's suggested vol-
untary standardized-test approach that you felt would %oth accoms-
plish the State’s interest and be less of a burden on the exercise
of religion. You questioned whether or not the standardized test
would be an adequate measure for the process of teaching, and, of
course—and there was a quote:

Can it be certain that good results reflect good teaching, the teaching of intellec-

tual skills, discipline, complete subject matter, rather than simply teaching the an-
swers to the questions the teachers believe will appear on tests?

But =all those kinds of tests are routinely used to measure
progress in education, standardized tests. SAT, LSAT, MCAT,
GRE, are all indicators of the likelihood of eventual success. I have
received considerable mail from my State on the nomination on the
most part from constituents writing who are parents who have
their children in private, church-operated schools or parents who
provide home schooling for their children, and this opinion concerns
them. Some feel your decision implies that you believe it is con-
stitutional for States to totally ban home schooling.

One wrote:

Not only is this position unconstitutional, but it is also nonsensical, as he would

give unlimited powers to an already failing public school system to regulate private
and home schools, which statistically are turning out well-educated students.

I am interested in your reasoning, if you could explain for me
why the school standardized tests would not be an acceptable, less
restrictive means to demonstrate adequacy of its secular program,
whether your decision “gives unlimited powers to an already failing
public school system to regulate,” but principally how you feel
about home-based education and your response to that, sir?

Judge BREYER. Three general points, Senator, and then a more
specific point. The three general points are:

I do not think there is a word in that opinion that suggests, you
know, the kind of thing that you mentioned in that latter, that this
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powerful State can do what it wants to end the ability of parents
to pass on their religion to their children.

The second general point is that everything 1 have learned about
the first amendment—and, interestingly enough, speech has some-
thing to do with it, too—is that that really grew out of the religious
wars of the 17th century, and that really reflects a great com-
promise that runs through modern life in a lot of countries, but
Earticularly in the United States. And, that is, people have strongly

eld religious beliefs, and there are synagogues and there are
churches and there are mosques and there are dozens of different
religious groups. And, that is, that every one of those groups will
have the right to practice their own religion and to pass that reli-
gion on to their children. That is right at the heart of it.

The third general point is that the test that I was applying con-
stitutionally in that case was before the recent Smith case. The re-
cent Smith case said all you do is look to see if there is a secular
purpose. I take it if that had been the law at the time, it would
not have even been close. And what you have tried to do is go back
to restore the type of balancing test that I used in that opinion.

Now, the specific thing in that balancing test really grew out of
the particular facts of the case. Some States have laws which say
the way that the State should go in and measure whether the
home school is doing a good job or the religious school is doing a
good job is give people tests. If the State has that, fine and good.

Our State in that case did not have that. And so it became a
question of whether the Constitution forced the achool board to do
it that way rather than do it a different way.

Among the special facts in the case were there were a lot of indi-
cations through letters and so forth that the visit to the school by
the school board to look and see what was happening could be
worked out without infringing that religious group’s basic concern
that the State was not in charge, that they did not recognize State
authority. And that could be worked out because the State was
willing to say: Don't recognize our authority. Just let us look at the
school like anyone else might off the street, or whatever. Do you
mind? And they said, well, we do not mind that much.

The concern in that case, what the school board had, is: How can
you really say that tests are less restraining or more restraining?
Some parents might believe tests are more of an interference. After
all, you are worried about submitting yourself to the authority of
the State while I have to bring my child and sit them in a special
room and make them take a State test. Some parents might have
felt that way. Other parents might have believed that that was a
better solution and that the visit was a worse solution.

It is very hard to say, and the school board had to administer
some gystem. So, ultimately, it turned on the fact that we thought
that is a reasonable system. And it does not really infringe, in gen-
eral, the right of the parents any more than would have the oppo-
site system.

Senator SIMPSON. Let me ask you a question. You may not be
able to answer it, but it is just right there. Do you have a bias
against home schooling or religious schooling?

Judge BREYER. Absolutely not.

Senator SIMPSON. Never have had?
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Judge BREYER. I never have had.

Senator SIMPSON. I think that that is the key and, with your ex-
planation, it will be one that will be helpful for the public to under-
stand.

Of course, the Religious Freedom Restoration Act would change
a lot of things, as you say, outcomes or reviews on that legislation,
and it will be laid at your door, Justice. You will see it there one
morning waif-like, writhing, all yours.

Now, the confirmation process—I see that the light is still
green—

The CHAIRMAN. You are doing fine, but if you want to stop, it is
OK. [Laughter.}

Senator SIMPSON. I thought you guys were going to go all day.

The CHAIRMAN. Go right ahead, Senator.

Senator SIMPSON. I am going to save one for tomorrow. I am
going to ask the nominee to hone his processes, because here is one
coming—immigration law. That got a little rise.

The CHAIRMAN. An audible groan.

Senator SIMPSON. You see, nobody will touch it. It is too ghastly
to play with. But there are a couple of bills which amend the 14th
amendment, which says:

Section 1: All persens born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they

reside. No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens,

and so on.

There are statutory proposals to say that a person born in the
United States is not a citizen of the United States, because they
are not “subject to the jurisdiction thereof.” The children are born
to an illegal person and become legal citizens at the moment of
birth. Some are saying that, by statute, we could amend this con-
stitutional provision statutorily because they are not being born to
a legal citizen of the United States, and therefore are not “subject
to the jurisdiction thereof.” It is going to be a rather knotty one for
us to handle.

I am going to come back to that in my second round and just ask
you some thoughts, because it is a very difficult issue. Right now
we have a situation where two-thirds of the live births in a certain
area of California are to illegal undocumented mothers who are
giving birth to a U.S. citizen. That U.S. citizen child, when 21
years old, may petition for the mother, the father, the siblings and
through the preference system—an interesting issue, one that
again is something we must pursue.

It is not something that I have proposed. It is being proposed by
several persons of both parties on this issue, and I will come back
to that.

I thank the Chairman for your courtesy.

The CHAIRMAN. Thank you, Senator.

Judge, it may be an appropriate time to take a 5-minute break
here, and then we will return. Really, let ug make it 5 minutes,
and we will return with Senator Leahy.

Senator LEAHY. Mr. Chairman, is there anything to the rumor
that the reason they are going to me next is that the TV cameras
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had so adjusted their lights for Senator Simpson’s head, they want
to be consistent? {Laughter.]

Senator SIMPSON. y don’t you tell them the story about
what——

Senator LEAHY. No, no, I'm not going to do that.

Senator SIMPSON. Then I will. Let me tell you. Mr. Chairman,
you will recall that during—

The CHAIRMAN. You go right ahead. I never talk about hair or
lack thereof. [Laughter.]

Senator SIMPSON. During a hearing in this committee, a courier
came to the door—

Senator LEAHY. You don’t have to tell this, Alan.

Senator SIMPSON. I think I will. You have told it enough times.
It is very short. It is like war stories, you have to get them out of
the way.

This courier came and said to the person at the door, “I have a
message here for somebody.” He said, “Who is it?” He said, “I don’t
know. He’s tall, bald, homely, and wears glasses.” And this guy
looked in and said, “There’s two of them.” [Laughter.]

The CHAIRMAN. We are recessed for 5 minutes.

[Recess.]

The CHAIRMAN. The committee will come to order.

Welcome back, Judge. We will do another hour and a half. We
will do Senators Leahy, Heflin, and Grassley, and we will recon-
vene tomorrow at 10 o’clock, at which time, if all goes as planned,
I believe the next person will be Senator Specter, I think. 1 am not
sure. The name plates are not up, but I think that is correct.

Senator Leahy, the floor is yours.

OPENING STATEMENT OF HON. PATRICK J. LEAHY, A U.S.
SENATOR FROM THE STATE OF VERMONT

Senator LEAHY. Thank you, Mr. Chairman.

Judge, I was thinking, as I was listening to you, I have had the
opportunity in the years I have been in the Senate, now with your
nomination, which I fully expect will go through the Senate, I will
have had an opportunity to vote on all nine members of the Su-
preme Court. I also will have been in the hearings on eight of
them. That is counting Chief Justice Rehnquist in his capacity as
Chief Justice.

I have an opening statement that I was going to include in the
record as though read, Mr. Chairman.

The CHAIRMAN. Without objection, it will be included.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF SENATOR LEAHY

When you visit the Supreme court, and walk into the courtroom chamber, you
cannot help but be struck by a special authority that exists there. I remember being
affected this way when I was first there as a law student, and 1 remember feeling
the same way when I was there just a few weeks ago.

The courtroom itself is more cramped than you might expect. It essentially con-
gists of a broad wooden bench, behind which sit the nine justices in their high-
backed chairs. Before the bench is a lectern and tables for counsel arguing cases,
as well as tables for clerks and other court personnel. The rest of the chamber is
devoted to rows of chairs for public seating.

Yet the importance of this room is enormous—one cannot enter that room without
having a feeling about what happens in it. This is where our most precious rights
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and freedoms are protected through the decisions of the justices of the Supreme
Court—the right to free speech, the right to practice one’s faith, the right to a Jl

of one’s peers and to due process, the right to vote. Nowhere on the face of the globe
or in the history of mankind has a nation guaranteed such liberties.

It is no wonder that this place evokes such powerful feelings, and it is no wonder
that the American people ?ace so much importance on the naming of a person to
take a seat behind tie Benc in this courtroom,

You have been nominated to be one of the nine persons who will question and
debate and judge in this room as one of the final arbiters of the meaninF and apygli—
cation of the Constitution of the United States and the basic freedoms of us all. You
follow in the path of names like John Marshall, Oliver Wendell Homes, Jr., Louis
D. Brandeis, Hugo L. Black and Thurgood Marshall. Very 1 ghoes to fill, to be
sure. But we must hold such expectations of you. As a justice of the Supreme Court,
if you shirk from protecting these freedoms, we have nowhere else to turn. I call
upon you, if confirmed, to be a heacon of freedom and common sense,

Like other members of the Committee, I have reviewed your record extensively
over these past weeks. I have been struck by its breadth and distinction. You are
one of our nation’s most distinguished circuit judges. You are an accomplished legal
scholar. You are without question a person with the legal acumen necessary to sit
on the Supreme Court.

But you are more than that, and your nomination means more than that. An es-
gential, but sometimes overlooked, attribute of any judge is that he or she be fair.
Justice requires that all litigants, regardless of their cause, can present their case
and have it decided on the basis of the facts and the law, not on any predisposition
of a particular judge hearing the case. My sense from reviewing your record is that

ou are fair—you take each case individually and decide it on its merits under the
fa\i\r. Y;)Ju g:.l not prejudge the outcome on the basis of an existing notion or narrow
political goal.

If you are confirmed, I will have participated in confirmations for each of the nine
justices serving on the Hi%ib Court. During the last 20 years we have had different
sorts of presidents and different sorts of nominations to the Supreme Court. Some
presidents have used Supreme Court nominees as a wedge to divide the American
1t;eol:'lﬁ——m promote an “us” versus “them” politics. Often these types of nominations

ave resulted in divisive battles, political pontificating, and intensely personal at-
tacks during the confirmation process.

President Clinton has taken a different course. He has sought a nominee who can
bring people of diverse views together and who has been near universally praised
as an excellent candidate. President Clinton has chosen someone who people of all
stripes—conservatives, liberals, whatever—know will provide them a fair hearing
and a fair reading of the law. The President should be commended for selecting a
person who can help fo;fe our way into a new century and a new age through con-
sensus based in commonly-shared constitutional values.

Finally, I was struck by some of your comments in the days that your nomination
was first announced. You said that the law has to make practical sense to ordinary
people—it has to accord with real life. I could not agree with you more. I commend
you for writing opinions in a style and manner that is accessible generally rather
than restricted to lawyers or legal scholars. I also commend you for the commitment
you made in your opening statement in these hearings to do your utmost to see that
our decisions refleet both the letter and the spirit of law that is meant to help peo-
ple and to remember the effect your decision will have upon the lives of Americans.

As a justice, you are charged with making decisions that, quite literally in some
cases, are of life and death significance. The Court is not a tﬂlace for academic
musings. 1 hope you will be the kind of justice who focuses on the effect your deci-
sions have on real people—people who may not be tEowerful or wellconnected. I
want you to be the kind of justice who could take the case of Barbara Johns—a
young girl who had to attend a segregated school where classes were held in
tanEaper shacks—and turm it into the unanimous O]i)’linion that was Brown v. Board
of Education. I want you to be the kind of justice who would take up Clarence Gid-
eon’s habeas petition, scrawled by hand on plain paper, and affirm the right of every
citizen to due process of the law. It is a weighty responsibility.

I have appreciated hearing your views in these ﬁmceedings. Your family is justifi-
ably proun:lp of you and you of them. I hope this has not been a matter of torment
for any of you but an occasion in which you can irgogafarﬁcipating in a constitu-
tional exercise involving all three branches of our federal government in a most im-
portant function.

Senator LEAHY. I would like to just menticn a couple of things
I say at the end of that statement. en your nomination was first
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announced, you said during that period that the law has to make
practical sense to ordinary people, it has to accord with real life.
I could not agree with you more, and I commend you, incidentally,
for writing opinions that are in a style and a manner that is acces-
sible generally, rather than just restricted to lawyers or legal schol-
ars.

I commend you for the commitment you made also in your open-
ing statement today to do yourrutmost to see that your decisions
reflect both the letter and the spirit of the law that is meant to
help people, also to remember the effect your decisions are going
to have on the lives of Americans.

As a Justice, you are going to be charged with making decisions
that quite literally, in some cases, are of life and death significance.
And the court in that regard goes way beyond being a place for
some kind of academic music. So I hope you will be the kind of Jus-
tice who focuses on the effect that your decisions would have on
real people, people who are not very powerful or well-connected.

I want you to be the kind of Justice who could take the case of
Barbara Jones, a young girl who had to attend segregated schools
where classes were helg in tar-paper shacks, a young girl who had
her case go all the way to the Supreme Court, where it became the
unanimous opinion of Brown v. Board of Education, the kind of
Justice who would take up the handwritten, poorly drafted petition
of Clarence Gideon, which indeed was so well-written that (Fideon’s
trumpet was heard and affirmed the right of every citizen due proc-
ess of the law. And that is a weighty responsibility.

So T am glad to have heard your views in these proceedings. Your
family has had to sit through all of this. They perhaps heard you
express these views before on more than one occasion.

It is interesting, because of televizsion and the media covering
this, that the American people probably have a better view of who
you are than they woulg have otherwise. In that regard, I might
ask, when they do see a judge or a Justice at these kinds of hear-
ings, sometimes it is the only time they ever really get to see them.
They read a little bit about the Supreme Court and arguments. We
hear that some judges are very good in their questioning, and some
tend to pontificate, some go to the point, some appear to do legal
fames with the lawyers, and so on. But nobody really knows, un-
ess you are actually sitting there.

at do you think about having television in the Supreme Court
for arguments? Would you be in favor of that?

Judge BREYER. I would say this, Senator: The issue came up in
the Judicial Conference of the United States, of which I was a
member. They have representatives of all the circuits and also the
district courts. And I voted in favor of that. We voted to have tele-
vision, the question was the court of appeals and the district
courts, and we would run an experimental program. It has been
going on now in the district courts and also in the courts of ap-
peals. I volunteered our first circuit, with the concurrence of the
other judges, for the program, but we were not accepted as the ex-
perimental circuit.

So I have expressed a view that that is appropriate in that way
in the Judicial Conference. Now, I should add that before making
any decision in the Supreme Court of the United States, if that
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issue arose. Obviously, I would listen to other members of the court
and try to understand their points of view and what they were
thinking, too.

Senator LEaHY. I understand, but I applaud you for the feeling
you have, because I think that the court, like every part of the gov-
ernment, should be as accessible as possible, and that is one way
of making it accessible. Nobody asked that these cameras be in in
camera discussion or in chamber discussions where you might be
determining how you are going to vote, but certainly in the argu-
ments,

Judge, I grew up in a family where the idea of the first amend-
ment was greatly respected, both parts of it. My parents had a
printing business and a weekly newspaper and also held their reli-
gion very deeply. So let me go first to that part of the first amend-
ment dealing with speech.

Do you think there is a core political speech that is entitled to
greater constitutional protection than other forms of speech?

Judge BREYER. There is a core of political speech, but it is not
the only thing at the core. It seems to me that there are a cluster
of things that are at the core of the first amendment, including ex-
pression of a person as he talks, as he creates, and also including
what I think of as a dialogue in a civilized society. What do I mean
by that? Actually, it is Michael, my son, who really gave me a good
compliment once that sat me thinking about this. I don’t always
get compliments from him.

What he said was, well, we did used to argue a lot at the dinner
table, I mean discuss, and he said, “You know,” he said, “I always
felt you were listening to me.” That, of course, doesn’t always mean
we agree. But, you see, there is something in that idea of listening
that promotes the dignity of the person who is listened to.

I have noticed in court sometimes, if there are two people argu-
ing, I will listen and then I try to repeat the argument in my own
words to the other side. As you go back and forth, it promotes a
good feeling, because people feel they have been listened to, even
if you disagreed with them. You took in what they were saying.

Now, that kind of conversation that has to do with dignity and
the way that the democracy functions, the expressive vale of
speech, the political value of free speech, all of those things are a
cluster of things. Then, as you move out sort of from that center
in different ways, you can discover that some of those things are
mixed with more conduct or some of those things are mixed with
activity that could cause a lot of harm. That was Holmes’' point,
you can't yell fire in a crowded theater.

You could find it in some areas that the expressive value and the
political value is totally gone and there is nothing. Think of child
pornography. But 1 mean at that core there are several things.

Senator LEAHY. But do you protect nonpolitical speech like, say,
a scientific debate?

Judge BREYER. Of course.

Senator LEAHY. And art and literature?

Judge BREYER. Of course.

Senator LEAHY. Let me go into another area, then, as we follow
this a little bit. I have been both a prosecutor and a defense attor-
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ney. You are brought up to believe you try your cases in the court
room,

But it seems to me—and we have had of recent days even more
of an example of this, where you have witnesses in a high-profile
criminal case that are going to be out selling their story to tabloids
or television or whatever else before they even go in to testify. They
are obviously telling their story not under oath, but they have sold
it for a great deal of money, and then they are expected to come
in under oath, and certainly it is going to be awkward for them to
contradict what they have just sold it for, and sometimes, as we
have discovered, those buying it want to make sure that it is as
spectacular as possible. A suggestion has been made that some-
times stories are changed to accommodate that.

I wonder if this kind of checkbook journalism undercuts the pur-
suit of justice or witnesses’ credibility, or what it does to the ten-
sion between the first amendment rights and the rights of the pub-
lic and the defendant to a fair trial. What would you think of the
constitutionality of a statute that would prohibit persons identified
as witnesses at a preliminary hearing or a trial from selling their
stol_'?ies prior to the time they testify? Could you write such a stat-
ute?

Judge BREYER. I am not going to be or am I in Congress. I under-
stand the difficulty that your question is getting at. I have two re-
actions. Obviously, I cannot discuss the legality of that particular
thing, because that could come up. But underlying your question,
it seems to me that there are two important points.

The first is what you hone in specifically is likely to be a problem
over the next 20 years, 30 years, maybe indefinitely, where you
have two important sets of rights that all Americans value. All
Americans value free speech. All Americans value the important
right to a trial that is fair, so that an innocent person is not con-
victed. Sometimes those rights can clash, and then you are in a dif-
ficult area of how you are going to reconcile. Now, that is fairly
well known, I suppose.

The other point that I would like to emphasize—and this is a lit-
tle self-serving, as a judge—is also, as you recognize, not every
clash of this sort need be resolved in a court. That is, I have always
thought that the press, too, is sensitive to the problems of fair trial.
I have always thought that lawyers, too, are sensitive to the prob-
lems of free press. And sometimes that kind of communication—
this is things I have said in speeches, I am not saying anything
new that I have not said before—sometimes that communication
among groups outside of courts, before creating a legal issue out of
everything, can help.

Those are the only two general comments which may be fairly
obvious.

Senator LEAHY. Let me pursue that in a different way. I am not
going to ask you to write a statute for us on this, assuming that
one is needed, and then pass on its constitutionality. 1 also under-
stand what you are saying is the bar and the press could spend
some time and talk with each other, but I must suggest that there
has not been evidence of overwhelming restraint on either side. As
we end up with more and more television networks and more and
more newspapers trying for the next headline, I think the kind of
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restraint we may talk about may be discussed at prestigious panels
of either press associations or bar associations, and the discussion
will be forgotten the first time there is competition for a story.

Let me use a corollary of a case that you have been involved in,
In re Globe Newspapers in the first circuit in 1990. As I reeall, in
that one, there was a question of whether the press would be ac-
corded access to the names and addresses of trial jurors. Judge
Campbell had noted the clash and constitutionally protected inter-
ests, the press’ first amendment right to access to a criminal trial,
a defendant’s right to a fair tria],%)ut also the jurors’ interests in
having their privacy protected, all major interests.

Judge BREYER. Yes.

Senator LEAHY. What kind of thinking went on? What kind of is-
sues went on in your mind and the others, as you were discussing
how to rule on that case? Or what do you see as the important is-
sues in ruling on that case?

Judge BREYER. Eventually, the case I think turned on a rule of
court, and it was how to interpret that particular rule, and I think
the Globe got the names because of the rule, if I am remembering
ij; 3orrectly. But the considerations there are those that you identi-
ied.

You certainly do not want to close the courts off to the press. The
courts belong to the public. It is a public forum. It is a public
arena. The court is their court, the public’s court. It is not the
judges’ court and it is not the lawyers’ court. And that openness
creates a confidence in the public that I think is necessary to main-
tain the institution.

At the same time, as you have just pointed out, remember that
a juror, my goodness, what a pubfic service a juror performs. And
you see jurors and they are proud of being jurors. They do not get
paid anything significant.

Senator LEAHY. You also see jurors in some criminal cases terri-
fied to be jurors, too.

Judge BREYER. Well, it is an amazing thing, if you think about
it, that the public will give willingly that time and commitment to
this kind of important public matter. And what might they sac-
rifice? A lot—money, perhaps privacy, perhaps a great deal of time,
perhaps a long absence from work. And it can even happen that
they are absent for a long time from their families, and they may—
it depends on the case—it could even happen they have to be
locked up in a hotel room for a very long time, which can be very
isolating.

That i8 an amazing public service, and I think, as well, that has
to be recognized. So that is in the mind of the judges who are try-
ing to interpret this rule, and that is why Judge Campbell said
that. Eventually, you have to balance those things. Eventually, it
is a question of recognizing the juror's right, recognizing the need
to run the trial fairly, recognizing the importance of having the
proceeding public and maintaining the confidence of the general
public. Those are certainly the considerations, and working them
out is a matter of judgment, what the rule says, how these dif-
ferent factors play out in the context of a particular case. That is
simply to say it is difficult.

Senator LEAHY. It is also saying there are no absolutes either.
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Judge BREYER. There are not. There are not.

Senator LEAHY. If the Government is giving out Federal funds
for whatever—art, libraries, so on—can they require recipients of
Federal funds to express only those views that the Government
finds acceptable?

Judge BREYER. If you put it like that, it does not sound likely.
I mean it does not sound that they could.

Senator LEAHY. Well, let me give you a couple of examples. Could
the Government—and I have asked this of other nominees—to fur-
ther a policy of protecting the public from sexually explicit mate-
rial, prohibit a library receiving Federal funds from making books
like Alice Walker's “The Color Purple” or J.D. Salinger’s “Catcher
in the Rye” available?

Judge BREYER. Yes, and, you see, then you get into very—you get
into more difficult questions. Of course, one is against censorship,
and you can start with very easy cases. Could they say no books?
We are paying for statues?;r Party A, Democrats, but not for Re-
publicans; or Party B, Republicans, not for Democrats. Could you
discriminate in that way? And the answer, I think 99.99 percent
of all people would say certainly not.

And then you get into more difficult areas, and you have on the
one hand the ability of the Government to structure its own pro-
grams. After all, if you are going to have statues and that is your
program, you do not have to pay for paintings because it is a statue
program not a painting program. And then you get into all kinds
of middle cases——

Senator LEAHY. Well, that is easy. That is easy when you say it
only applies to statues or only applies to paintings.

Judge BREYER. That is right.

Senator LEAHY. But within the statues, shall we say we can only
have statues of political figures that are acceptable?

Judge BREYER. Yes; where, of course, I am tending to agree with
you——

Senator LEAHY. And if we are going to give books, can we start
saying: However, we will give you a list of books that you are not
allowed to buy?

Judge BREYER. In principle, in principle, censorship is undesir-
able. It is undesirable. And when actual cases of censorship come
up, typically it is going to be some issue which is a borderline
issue. And on this borderline issue, you typically decide it in read-
ing the briefs, reading the arguments, thinking about the particu-
lar case and what the particular thing is. And tie reason that I an-
swer it in this way is 1 think that cases will come up like this, and
I will have to think about it, and——

Senator LEAHY. Could I suggest that you may want to think—
this is just the view of one Vermonter, that the further you move
away from the first amendment being an absolute, the more of
those cases you are going to have?

Judge BREYER. Well, tiat is right. That is right.

Senator LEAHY. Suppose the Government wants to protect the in-
tegrity of the Internet or new computer superhighway? Can they
prevent computer users from sending each other a copy of “The
Shipping News” by Annie Proux? I only mention that because an-
other Vermonter did.
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Judge BREYER. You zee, what is at the bottom of it, it does seem
to me—and people forget that, that it is there to protect speech and
writing that we do not agree with. And how often people say, oh,
it is not there to protect that. That is too bad, that is—but that is
what it is there for. And that principle, I think, is exhibited in lots
and lots of different ways. And 1 think that is a fairly absolute
principle.

Senator LEAHY. I have been impressed by the current Court’s ad-
herence to free speech issues, and somewhat surprised, I might
say. But I would also suggest that the first amendment gives us
the guarantees of diversity that makes us such a strong democracy.
And it is having to put up now and then with speech, or art, or
whatever you or I might find offensive, which guarantees that that
diversity stays there, and the same diversity that protects you and
me.

Let’s speak of the Lemon test. Correct me if I am wrong, but
from your earlier questions, I would assume that you do not feel
we should be out there applying the Lemon test, that there may
be a better test. Am I correct in that?

Judge BREYER. I do not know if there is a test—I mean, usually
in court cases there are so often two different problems, One is the
problem of what is this line you try to work out what the correct
result is. And then the next question, which is tied into the first,
is: How do you communicate the result? How do you communicate
it to lots of other judges and lawyers and people who have to live
with the rules?

One way of communicating it is creating a lot of sub-rules, but
there are other ways to communicate the idea. One of the best
ways of all in this area I call a metaphor, the town meeting. As
goon as you say an opinion, it is a New England town meeting.
There are rules. Everyone knows you can have some rules. Every-
one knows the town meeting runs with rules of procedure, but not
rules that choke off points of view. That metaphor is an awfully
good way of communicating things.

And so when I read a Supreme Court opinion, I wonder if they
have an absolute, you know, sort of sounding test. Maybe what is
meant is that these are indicia that normally work. You can use
a lot of ways of communicating.

Senator LEaHY. Well, for example, would you use the same test
if you had education regulations, for example, which might affect
parochial schools? Would you apply the same rule to that as you
would rules of speech that might cover religious topics? Would you
not see the possibility that you may be applying a different test in
those cases?

Judge BREYER. The difficult is, of course, you start in this area
with the basic idea that the State is neutral. No one wants to see
the Government favoring a different religion. And as long as you
do not want to see the Government favoring a different religion,
that means the Government cannot favor your religion either.

Then no one says that it is absolute. No one believes that the or-
dinary services—fire department, police, many, many such serv-
icl::s—are not available to religious institutions as well. Of course
they are.
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And then the question is: Where do you draw the line? How
much can the Government do without treading—without crossing
that barrier and creating the kind of favoritism that the establish-
ment clause was designed to prevent?

That is where I start in the way I think about it.

Senator LEAHY. I listened to your answers to the questions that
Senator Hatch asked, which were very valid and good questions. I
have always read the first amendment, the establishment clause,
as saying that it does set up the way the State must remain neu-
tral between one religion and another and that it guarantees us
our right to practice our religion. But I also read it as saying it
guarantees our right not to practice a religion, if we want.

Judge BREYER. That is true, yes.

Senator LEAHY. You said that the State should not side with one
religion over another.

Judge BREYER. Or a religion——

Senator LEAHY. Would you also agree the State should not side
with those who practice religion over those who are nonadherents
to any religion?

Judge BREYER. I think that is basic. The Supreme Court has, I
think, been very clear about that. Very clear.

Senator LEAHY. We have the Kiryas Joel Village School District
that tried different ways to provide apecial education programs to
the handicapped children of a religious community. They tried spe-
cial education classes in an annex to the religious school. That was
stopped in reaction to a 1985 Supreme Court decision. They tried
busing. They tried a special school district, finally, and the Su-
preme Court said this violated the establishment clause.

Do we need a clearer direction from the Court about what gov-
ernmental accommodation of religion is constitutionally permis-
sible, or is Kiryas Joel as clear as we need?

Judge BREYER. I start and we do start with the basic accepted
principle that the Supreme Court makes clear the basic about fa-
voritism, as you point out, not favoring one religion over another,
not favoring religion over nonreligion. At the same time, you begin
with the idea as well that certainly religious schools and religious
churches and synagogues are certainly entitled to basic State pro-
tection. And then you are infinitely going to find all these different
cases, have they pushed it too far? Have they pushed it too far?

And I wish I had a magic formula that would answer that, and
I do not have it. I do not have it.

Senator LEaHY. I have a feeling——

Judge BREYER. I think it will

Senator LEAHY. I have a feeling you are going to be grappling
with it for years to come. There are some who want a very literal,
narrow aspect of the establishment clause simply saying that you
can do anything you want as long as you do not actually set up a
State religion, the Government religion, or simply set it there to
prevent Government—well, at the time it was written, from favor-
ing one Christian sect over another.

Would you say that it goes further than simply prohibiting the
coercion of a State religion?

Judge BREYER. I think that is well established. Well established.
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Senator LEAHY. On the constitutional right to privacy, do you
recognize such?

Judge BREYER. I think that is well recognized. I think that is
well established in the law.

Senator LEAHY. Where are the unenumerated rights such as the
right of privacy? Are those in the 9th amendment, 4th amendment,
14th amendment?

Judge BREYER. That is a very good question, and I have thought
about it some. I do not think it is in the ninth amendment, but it
is true that Justice Goldberg wrote an opinion about the ninth
amendment.

Senator LEAHY, That is why I ask,

Judge BREYER. Yes; and he said in that opinion that what the
ninth amendment does is this—it is interesting, I think, if I can
take a minute. Do you want me to——

Senator LEaHY. Sure; I would love to—I did not ask the question
just as an academic exercise. It i3 something that is a real issue
to me.

Judge BREYER. It says, “The enumeration in the Constitution of
certain rights shall not be construed to deny or disparage others re-
tained by the people.”

Now, what does that mean? Well, what he wrote in that was that
it is meant to prevent a certain kind of argument. This is the argu-
ment. You go back. Actually, I had read at Senator Hatch’s sugges-
tion an article that was quite interesting on this point. Go back to
the Framers. They thought that they had delegated limited powers
to the central Government. Therefore, that is all you needed. You
see, the central Government could not trample people’s free speech
or religion because they did not have the power to do it.

But others said do not trust that. You better have a Bill of
Rights, and in that Bill of Rights you better say specifically that
the central Government cannot do that, cannot trample people’s
free speech or religion.

The first group then said, wait a minute, you better be careful.
Once you write that Bill of Rights, people are going to get up and
argue that everything that you did not put in there, they could run
out and do. No, no. Here is what we will do, they all decided. We
will put in the ninth amendment, and the ninth amendment will
make very clear to everybody that just because we have not said—
just because we have that Bill of Rights and we have said certain
things—speech, religion, press—do not take our statement there as
meaning nothing else is important. Do not take our statement
there as meaning nothing else exists.

So there was a view in the Supreme Court for a while, really as-
sociated with Justice Black, that the only rights that were pro-
tected against the States’ infringing them were those specifically
listed in the first eight amendments and the word “liberty” in the
14th meant only those listed in the first eight, all of them and no
others. But, said Justice Goldberg, your argument is doing just
what the ninth amendment told you not to do. So do not argue that
way. And once you do not argue that way, then you look at that
. word “liberty” in the l4th amendment, and you say it is designed
to protect fundamental rights.
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People have described those fundamental rights in many dif-
ferent ways, There are a variety of approaches to figuring out what
they are. Almost every Supreme Court Justice since then has ac-
cepted the existence of some, and what they are and how you find
them is a big question.

Senator LEAHY. Thank you, Mr., Chairman.

The CHAIRMAN. In the meantime, there was the incorporation
doctrine.

Judge BREYER. Yes.

The CHAIRMAN. Senator Grassley.

OPENING STATEMENT OF HON. CHARLES E. GRASSLEY, A U.S,
SENATOR FROM THE STATE OF IOWA

Senator GRASSLEY. I would like to have my opening statement
inserted into the record.
[The prepared statement of Senator Grassley follows:]

PREPARED STATEMENT OF SENATOR GRASSLEY

Congratulations on your nomination to the Supreme Court, Judge Breyer. It is
readily apparent that your nomination developed from the reputation you have es-
tablished over many years as a law professor and judge.

Your writings and legal opinions appear to reflect an understanding of the proper
place of the Supreme %Bourt, and courts generally, in our society. I find your ap-
. proach to deciding cases to remind me of Justice Frankfurter, Time and again, when
asked to find statutes unconstitutional, you have examined the language and legis-
lative intent, and resolved all legitimate questions in favor of constitutionality. This
deference to the legislature is a hallmark of judicial restraint.

In recent decades, too many judges have permitted '_Folitical congiderations of de-
sired policy results to affect their legal conclusions. These decisions are based on
the view that the Constitution, rather than guaranteeing specific rights, broadly
protects judicially-defined liberty and dignity. More recently, the Court has focused
more on legal principles, rather than personal preference. ‘1¥here are those who may
hope that their policy goals, unattainable through the political process, can be ob-
tained through your vote on the Supreme Court. Your record as a judge thus far
gives little support to such hopes. Nonetheless, as a Supreme Court Justice, you will
not be constrained to follow precedent to the same extent as a Federal judge.

The legitimacy of judicial review derives from the power to enforce the Constitu-
tion as supreme law. When judges impose their own personal views, they nec-
essarily do not apply the law. The basis for judicial review evaporates in these cir-
cumstances, and our limited government of laws becomes a government of people.

I hope to explore with you during your testimony issues relating to the role of
judges and important principles of constitutional and statutory decisionmaking, I
]am nﬁt looking for campaign promises, but I do hope to determine your judicial phi-
osophy.

Judge Breyer, your objectivity, adherence to the Constitution, and your awareness
of the limited power of judges and the appropriate role of the branches elected to
decide policy questions are important. I looE forward to addressing these issues with
you during these hearings.

Senator GRASSLEY. Judge Breyer, I am glad to hear you say in
your previous discussion with Senator Leahy that child pornog-
raphy is not protected speech. You dealt with child pornography
when you served on the Sentencing Commission, and you were
making guidelines for violation of the child pornography statutes.
There was a January 1987 meeting when one of the Commis-
sioners, Judge MacKinnon, suggested adding an aggravating factor
to the crime of transporting, receiving, or trafficking in child por-
nography. He proposed increasing the sentence when the large
sums of money often correlated with organized crime involvement
in child pornography were present. And he made a motion to raise
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the base sentence by four levels, where the retail value of the ex-
ploitative material exceeded $25,000. It passed by a 5-to-1 vote.

The one vote against the motion was yours. I am sure you had
very good reasons. Could you give me the reasons why you were
the sole dissenter in a decision to impose tough sentences on the
very worst child pornography producers and peddlers?

Judge BREYER. You have to understand, Senator—well, let me
think about it for a second. I am thinking of the best way to ex-
plain what I am guessing now [ was doing then.

It is unlikely that you can find merit in child pornography. Writ-
ing those sentencing guidelines was tough. It was very tough. The
reason it was tough, in part, was because the seven Commissioners
had very different views about which was the best or the worst or
the medium or the best behavior or what the sentences should be
for very different kinds of crimes.

So in order to create an approach, what I tried to do was this:
I tried to say, with others’ agreement, here is what we will do, and
this gets rid of our subjective approach. Let’s not try to get the
right order of what is worse with what. If we do that, we will be
disagreeing all the time. Let’s do this. Let’s get, with the help of
10,000 esresentence reports analyzed in depth and 25,000 others
analyzed in less depth, let’s get a picture of how the sentencing
system really has worked up until this point in 1987. And then
what we will try to do is we will try to create sentences that mirror
typical past practice, and we will try our best not to stray from
that typical past practice. Sometimes we will modify, but we will
have to have a very good reason.

Now, that was a principle that allowed us to write the guidelines.
And as a person, as a person who pushed that principle, who felt
it was an important principle, I had to live up to it myself, irrespec-
tive of how {)might feel about the particular crime. So if, in fact,
that typical past practice showed that whatever the sentence there
was, I would resist people putting add-ons or subtractions or what-
ever they were, no matter how I felt about the underlying crime,
because I was trying to maintain a principle. And, of course, if 1
deviate from that principle myself, everybody else will start to devi-
at%, and, gosh, it is sort of difficult to know where it is going to
end up.

So I tended in those guideline meetings to resist what I would
call ad hoc changes, even though that ad hoc change might have
been something that, from a policy point of view, would have been
very good. And that is what I think you see reflected there.

Senator GRASSLEY. You saw Judge MacKinnon’s motion to be ex-
traordinary, then.

Judge BREYER. I would say probably it reflected a view that this
is a very, very bad crime. And I would have shared that view. It
is a very, very bad crime.

Senator GRASSLEY. I want to now talk with you about precedent
on the Supreme Court. You have different considerations, obvi-
ously, than you will as an appellate judge, where you have been for
14 years. | want to relate it to a public policy issue that we deal
with here in Congress and will be gealing with more in the future.
And if you will bear with me, let’s talk about one line of Supreme
Court cases as it relates to these policy issues.
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During the 1960’s and 1970’s, the Supreme Court issued a series
of opinions striking down statutes that treated differently children
born to married parents as opposed to children born out of wedlock.
The Court also rejected differing treatments based on whether the
out-of-wedlock child had been acknowledged through a subsequent
marriage of the parents. These decisions, as you will recall, rejected
differentiations in welfare benefits between the two situations.

The Court did not find that the State’s interest in preserving and
strengthening family life or protecting families from dissolution or
discouraging bringing children into the world out of wedlock was
sufficiently legitimate to justify these distinctions that the States
had set up. Instead, the Court found that only moral prejudice
could justify differential treatment, particularly since children
could not affect their status. Such statutes were called in the Weber
case illogical and unjust.

Instead, the Court focused on the needs of children for these ben-
efits, and it found no rational basis for believing that illegitimacy
would increase if some of these statutes were struck down. So the
Court did strike them down.

We now know, 20 to 30 years later, that the Court was a very
poor forecaster of future social environment. As you probably know,
the Court said that it was—and this is again from the Weber case—
powerless to prevent the social opprobrium suffered by these hap-
less children. And, of course, as we look back now, at least from
my perspective, the Court was just plain wrong on what they saw
to be the results of these decisions.

Today there is hardly any stigma in any place. In many places,
there is no stigma in having out-of-wedlock births. A major reason
for this is that societal disapproval of the practice can no longer be
expressed through law, thanks to these cases that are involved.

To some extent, the Court reflected as well as affected social
opinion. But the fact is that the Court, through these decisions, has
played a role in bringing about far-reaching negative changes to-
ward society. For instance, in 1970, the percentage of out-of-wed-
lock births was 10 percent; now it is 30 percent. Young people from
gingle-parent families are two to three times more likely to have
emotional or behavioral problems than those from intact families.
They also face higher risk of child abuse and neglect, poor perform-
ance in school, having children on their own as teenagers, what is
called kids having kids, you know, having their own marriages end
in divorce, and a six times greater risk of being poor.

The absence of parents frequently leads to both illegitimacy and
welfare dependency for a series of generations. Males born out of
wedlock are much more likely to engage in criminal activity than
their counterparts born to married parents, particularly if they live
in neighborhoods that have a high concentration of single-parent
families.

So, finally, Judge Breyer, State legislatures and Congress are
trying to respond to this, very much in a bipartisan fashion now.
It kind of makes you wonder how you could get so much unanimity
all at one time. These legislatures, and even we in Congress, have
decided that action is quickly needed to reduce illegitimacy and its
attendant negative social consequences.
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In seeking to address the problem, these legislatures and the
Congress do run the risk that if the Supreme Court follows its cur-
rent jurisprudence, many possible reforms could still be unconstitu-
tional. Now, one of the reasons the Supreme Court has given for
overruling decisions in the past—and I am speaking generally
about decisions, not just about this line of cases—is that facts have
so changed or come to be seen so differently as to have robbed the
old rule of significant application or justification.

If a case were before you raising whether certain of the Court’s
decisions involving illegitimacy should be overturned, would the so-
cietal changes that have developed over the last 30 years be rel-
evant to your decision? Now, I am not asking you how you would
rule in a certain specific case. I am just trying to get a feel from
you whether you would consider these changed facts in reaching
your decision.

dJudge BREYER. They are relevant. I think they are relevant. I
think that in applying the Constitution in general, one looks, of
course, to the conditions of society. I think the Constitution is a set
of incredibly important, incredible valuable principles, statements
in simple language that have enabled the country to exist for 200
years, and I hope and we believe many hundreds of years more.

That Constitution could not have done that if, in fact, it was not
able to have words that drew their meaning in part from the condi-
tions of the society that they govern. And, of course, the conditions
and changed conditions are relevant to deciding what is and what
is not rational in terms of the Constitution, as in the terms of a
statute or in any other rule of law.

Senator GRASSLEY. I think I am reading you that you would have
an open mind.

Judge BREYER. Yes, I would.

Senator GRASSLEY. Yes; and I think that is pretty important be-
cause the President who nominated you, President Clinton, liberals
in Congress, conservatives in Congress, are looking for sclutions to
the problem of the breakup of the family and strengthening the
family. We see these trends of the last several years as very, very
bad, and you may have some cases sometime that would cause you
to look at these records and these facts that precede this now.

I appreciate very much that you would see having an open mind
on that issue.

I would like to go now to the use of legislative history. You and
1, I think, share a similar view on the use of legislative history in
the interpretation of statutes, unlike, for instance, the way I view
Justice Scalia not wanting to look at legislative history. You have
written Law Review articles about it, and from a reading of your
cases, I can also see that you are willing to rely on legislative his-
tory.
I want to discuss one of your cases as an example, US. v.
Maravilla. 1 think it is a good example of your use of legislative
history. I want to discuss it and then explore with you whether
there are limits to the use of legislative history.

In Maravilla, you examined whether civil rights law applied to
a temporary visitor to the United States. That was a case where
two U.S. Customs officers had kidnapped a money launderer from
the Dominican Republic. They stole his money and killed him. They
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were charged with a variety of crimes, although there was not a
Federal murder statute applicable. Included in the charges was a
violation of the civil rights law that covered inhabitants of the
United States.

You made a very thorough analysis of the statute, including re-
viewing the legislative history of the law, and conecluded that the
courier did not fall within the law’s protection. Briefly, what role
did legislative history play in your analysis, and would this be an
%xamgle of how you might use legislative history on the Supreme

ourt?

Judge BREYER. Yes, yes is the answer. Briefly, it is a word. The
word was inhabitant. It does not, obviously, in any obvious way, de-
scribe a person who comes to the United States for a few hours.
Yet the civil rights laws are supposed to offer broad protection, and
it is not absolutely out of the question. So how do you know what
the people who passed that law really had in mind. The only way
is to understand the context in which the statute arose and what
the human being who wrote that word into the statute was think-
ing about. And if that was a staff person, which it would not have
been at that time, but if it was now the staff person as acting with
the knowledge of what the Senator believes is important and what
those views are, and, therefore, what one is trying to get at is what
does the Senator think about this.

Now, of course, sometimes that is all very controversial, and
sometimes what has happened in some cases is what Judge
Leventhal used to deseribe. He said, oh, it is like going to a cocktail
party and looking over the crowd and picking out your friends.
What he is describing is a misuse of legislative history.

Very often, by going into those debates, you can get a pretty good
idea of what they haﬁ in mind, the Senators who passed that, and
I think that is what—and I hope it is a good use of it. I hope you
find it a good use of it. But that is the kind of thing I would tend
to do. That is the kind of thing I do.

Senator GRASSLEY. This term the Supreme Court decided
Langraf v. USI Film. It was an 8-to-1 decision. In that decision, the
Court reviewed the 1991 Civil Rights Act and found that it was not
retroactive.

Judge BREYER. Yes.

Senator GRASSLEY. The case involved a woman who claimed she
was a victim of sexual harassment. She quit her job after her har-
asser was disciplined, and then she sued the company. The Court
found the harassment did not justify her resignation, and she was
not entitled to any relief under title VII.

While her appeal was pending, Congress enacted the 1991 Civil
Rights Act, which allows for recovery of damages for pain and suf-
fering. Langraf argued the law was retroactive and that she should
recover damages for pain and suffering, and, of course, the Su-
preme Court, 8 to 1, disagreed. First, the Court found the statute
did not contain a clear expression of retroactivity. Second, the
Court reviewed legislative history, and that is the point I want to
bring up here, finding it to be inconclusive and even conflicting on
the issue of retroactivity.

The Court relied upon the canons of statutory construction,
which included a presumption against retroactivity. So if I could
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follow up with you on a discussion that you had with Senator
Biden this morning, what happens when a judge has to look at con-
flicting statements by Members of Congress, all of whom say that
they are su‘?porting the law? It probably makes your job very dif-
ficult, right?

Judge BREYER. Yes; that is the art. That is the art, and you can-
not always get it ri?ht, either. And where it is conflicting, some-
times it is absolutely inconclusive. But it helps. It helps to try
through reading the documents, recognizing that this is a world in
which you do not come here with a quill pen and your briefcase.
A labor union does not operate just with one person, nor does a
business. And there are many people involved in the legislative
process that ultimately the policy decisions are yours.

And what the Court is trying to do in reading legislative histo
is, through reading this entire record, hearings if necessary, bac
to finding out where the words originated, looking at the floor de-
bates, is to do its best—which will not always be right, but to do
its best to identify the human purposes. And usually there are two
or three several different ones that identify the basic purposes that
are driving you. And often, but not always, that gives a key to the
correct interpretation of the statute.

Senator GRASSLEY. What does it say about Congress’ willingness
to kind of punt to the judiciary what might be a tough legislative
decision?

Judge BREYER. Sometimes Congress will.

bSimator GRASSLEY. It probably says we are shirking our respon-
sibility.

Judge BREYER. Well, normally, you know, I think it is pretty
common, and if you punt to a regulatory agency, the executive
branch filling in the interstices is pretty common. If you want, I
mean, I think it is risky.

Senator GRASSLEY. So you would say that there is a limit to the
Court’s reliance upon legislative history.

Judge BREYER. Of course there is a limit. There are some prob-
lems it just does not solve. But I think it is helpful, I think it is
helpful, and obviously, from what I—

Senator GRASSLEY. Congress cannot hide behind a statute by giv-
ing it to the courts to make a tough decision instead of our doing
it during the drafting process.

Judge BREYER. That is true.

Senator GRASSLEY. In fact, in Langraf, the Court said it would
not permit uncertainty in litigation if Congress has not specified
whether a statute is to apply retroactively. Many of my colleagues
on this committee, and I as well, have worked over the last number
of years to get Congress to be ¢lear in drafting by stating whether
or not the law was intended to be retroactive, whether or not we
were trying to apply a private right of action, whether or not we
preempted State laws. Quite frankly, we have not been very suc-
cessful in getting our colleagues to do that. But now the Langraf
decision achieves some of what I think we have been trying to do.

The Supreme Court stated that it will hold Congress to a clear
statement rule of statutory construction. If Congress clearly states
in the text of the law that it is to apply retroactively, then and only
then will the Court enforce it retroactively. If Congress is ambigu-
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ous, then the Court will apply a default rule that the statute would
ap&’l}){ only prospectively.

at do you think of the Supreme Court’s adoption of the clear
statement rules?

Judge BREYER. Well, I do not know about that particular case or
not, or others that might come up. I think it is preferable, as I have
written, that Congress just directly deal with the issue rather than
the Supreme Court having various clear-statement rules, because
those become all these different canons. And what I said as a kind
of joke at one point, I said, well, you know, you can have canons
to the left of them, canons to the right of them. I mean, it is very
hard for people to draft and to understand what legislation is really
going to turn out to be in practice if you have all these canons and
there are dozens of ones and they used to conflict. That makes it—
in a way, canons can make it more difficult for you, it seems to me,
rather than less. It would depend what they were.

The CHAIRMAN. If the Senator would yield, retroactive canons are
particularly difficult.

Senator GRASSLEY. Well, you know, as a former staff member of
this ctl)lmmittee, you surely had to deal with some of these problems
as well.

Judge BREYER. Yes,

Senator GRASSLEY, And don’t you think it is really better for the
Court to say that if you want us to apply something retroactively,
say so? Isn’t that the position Congress should be in, encouraged
to draft as particular a statute as they can?

Judge BREYER. That particular one—that is why I am hesitant
to comment on a particular one. Maybe that would work. I am not
sure. I have not thought it out.

What you have when you have like a clear-statement doctrine,
then you have to go in and say what is a clear statement? And then
you will find a case where nobody said anything, but it seems obvi-
ous that it ought to be retroactive.

You discover all kinds of problems with canons, all kinds of prob-
lems, and ultimately we have a system where—you see, as a staff
person, I always felt that what I am supposed to do in these areas
is identify for the Senator what the policy problems and issues are
and then transmit that to other members of the staff and, through
them, to other Senators, And that process works fairly well. Not
perfectly, but it leads all the people who are affected by legislation
and have representatives or try to get their voices through to you,
they begin to know what to expect. That system does not work per-
fectly, but it is not terrible. And I have expressed a degree of con-
cern about moving to some totally different system which I think
would end up with your voice being less direct and having less ef-
fect and making it harder to understand the human purposes that
move you.

Senator GRASSLEY. Some people might try to make the case that
it might be the present Supreme Court trying to be a conservative
activist Court, when, in fact, what the Supreme Court maybe is
really trying to do is to say to Congress, do what you were elected
to do, and that is make some tough choices. I think it shows in
Langraf that clear statement rules are not a conservative judicial
activism. Because here is a case where Justice Stevens wrote an
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opinion setting forth a rule, denying retroactivity to a statue, over-
turning decisions that Stevens previously had dissented in.

Judge BREYER. Your basic point, I——

Senator GRASSLEY. Getting back to legislative history, there is
another limit. Wouldn’t you agree that it is inappropriate for a
judge to use legislative history to reach a result not mandated by
statute? I think you spoke about some inappropriateness.

Judge BREYER. Sure. Ultimately, you are there with the language
of the statute, and the language of the statute is what governs. You
know, history comes in where it is hard to figure out how it appli=s
and what it really means, and so forth. But it is not the statute
that is explaining the history. It is the history that is explaining
the statute.

Senator GRASSLEY. By the way, in that 8-to-1 Langraf case, do
you think that you would have been in the majority?
knJudge BREYER. I have not read it with enough thoroughness to

ow.

Senator GRASSLEY. The reason I was asking is that Justice
Blackmun was the one who dissented in that case.

You have written a lot about legislative veto. I have had a long-
standing interest in that. You find the Chadha decision very sound.
1 am not sure that I agree with that, but that does not keep me
from looking to see what can be done. I think you have offered
some very good suggestions for Congress to maintain its check on
agency power.

If I could draw your attention to the current controversy over
some proposed agency regulations. I use these just as an example,
because eventually these might even get to the Court, and they are
something we have recently dealt with in this committee.

The EEOC has issued regulations on religious harassment. Many
of us believe that the EEOC has overstepped its boundaries. The
regulations could make any religious expression in the workplace
almost prohibited. But we have no real check on the EEOC’s power
to issue regulations, other than our public relations perspective.

From your writings, it seems to me that you believe it is within
Congress’ power to be a firm check on agency power. Would the
EEQC’s actions be an illustration of agency power which we here
in the Congress, if we wanted to, could appropriately check?

Judge BREYER. That would be for you to judge. That would be
for you to judge. My question would be whether there is some way
of—I mean you have a lot of ways of controlling the agencies, obvi-
ously through the appropriations process, through legislation,
through hearings, through letters, through suggestions, through
discussion. There are many, many, many ways in which Congress
has power over the agencies.

The legislative veto was one way that became popular, that the
agency passed a legislation, if one House vetoed it, that is the end
of it. Then Congress said that was unconstitutional. So I tried in
the article that you were speaking of, to think is there some other
way you could get to the same result, and I think I thought of one
tlllat wgs not quite the same result, but close. But it is a little com-
plicated.

Senator GRASSLEY. That is this confirmatory clause?
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Judge BREYER. Yes, it was a bit gimmicky, that what you do is
it would take effect only if you passed a law confirming it, but you
would have a rule that it went right on a fast track, not debatagle,
and if one House—

Senator GRASSLEY. You wrote about that 11 years ago. Do you
think you would still feel the same way today in that Georgetown
Law Review article?

Judge BREYER. It is a suggestion and it would be a suggestion
that I felt was a little gimmicky, and if people in Congress wanted
to do it, it was explained and then it would be entirely be up to
you.

Senator GRASSLEY. Well, if Congress could use a provision like
that, it seems to me like it would effectively give Congress some
control over the regulations of an agency like the EEOC. If you still
feel the same way about that now as you did 10 years ago, that
helps me to understand where you are coming from. Do you feel
like you did?

Judge BREYER. I think it is a possibility.

Senator GRASSLEY. I assume, though, when you say it is a possi-
bility, that if you wrote in the Georgetown Law Review about a
possible process of what you call confirmatory law, you had given
considerable thought that it was possibly as an appropriate con-
stitutional congressional response to Chadha?

Judge BREYER. I would stick by what I said.

Senator GRASSLEY. Thank you, Mr. Chairman.

The CHAIRMAN. I would like to point out for the record, Judge,
that Senator Grassley, with each successive hearing, is losing his
credibility in the following sense: He always makes the case that
he is a nonlawyer. He brags about that at home. He knows a heck
of a lot of law, for a nonlawyer, pretty impressive. Soon, no longer
are you going to be able to make the claim, Senator, that you are
a nonlawyer. You are beginning to sound like a lawyer.

I would also note, before I yield to Senator DeConcini, that I find
it somewhat fascinating-—and I would like you to keep this in mind
for tomorrow—that the very Justices that have been before this
committee and are now on the Court who have argued the doctrine
of original intent when interpreting the Constitution are the very
Justices who are the new textualists who argue, when it comes to
a statute, that they do not have to go beyond the words of the stat-
ute to seek intent.,

I have always found that fascinating, how, when looking at the
Constitution, they have concluded that we must go look at the
original intent of the drafters and stick to that, but when looking
at the statute, they look only at the text of the statute and not the
legislative history, which they pore through in order to find con-
stitutional rights, whether they exist or not, but do not pore
through when it comes to looking at the text, which leads me to
the conclusion that all Justices, liberal and conservative, are result-
oriented, whether they know it or not. But that is my prejudice.

I will yield to Senator DeConcini.

OPENING STATEMENT OF HON. DENNIS DeCONCINI, A U.S.
SENATOR FROM THE STATE OF ARIZONA

Senator DECONCINI. Mr. Chairman, thank you.
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Judge thank you for your understanding this process so well. If
you want to take a break, I am more than happy to wait around,
if necessary. I welcome you here, Judge Breyer, as so many of us
do, because we know you well.

I believe your experience crosses so many different areas of gov-
ernment, that it is particularly encouraging to see you nominated
by President Clinton for Associate Justice. You have had experi-
ence here, you have had experience in the private sector, you have
had experience in academia. You have been with the executive
branch, you understand accommodation and compromise. You un-
derstand the legislative history, because you wrote much of it when
you were here, You have been in a policy-making role in the execu-
tive branch, which is encouraging, I think.

You served on the court, and you have had an opportunity to de-
velop a philesophy that I think demonstrates judicial restraint dur-
ing your time on the bench, which I think is very important to this
Senator and many others, as you know. You have a well-rounded
background, and I think that is probably why the President chose
you, as well as being so handsome and articulate and intellectual,
et cetera.

I am pleased to have chaired the hearings in 1980 when you
were up for confirmation to the first circuit, and you did very well
at that time. Judge Breyer, since I have been on this committee,
this is the eighth Supreme Court Justice that I will have had an
opportunity to have voted on. You will be the eighth one, the first
one being the nomination of Sandra O’Connor of Arizona, the first
woman to serve on the Supreme Court, as you well know. I believe
that nominee was unparalleled in ability and dedication to the
Constitution and real understanding, she also was a judge. This
will be my last nomination. [ am sorry I did not get a full house,
I did not get all nine vacancies to vote on, but I am pleased that
I am going to be able to support you.

Having said that, there are some questions that I would like to
ask primarily for the record, Judge. First of all, I want to turn to
the question of the Boston Courthouse. I do not think we can ig-
nore that beautiful edifice, and indeed it is beautiful. For the
record, all I want is confirmation, if you remember these facts,
Judge.

Tﬁe total funding for that building is approximately $220 million,
and that was appropriated over a 3-year period, $184 million in
1991, $23 million in 1993, and another $18.6 million in 1994. Is
that your recollection?

Judge BREYER. Yes, Senator.

Senator DECONCINI. Just for the record, Mr. Chairman, the vote
in 1991 was 93 to 6 on the floor of the Senate appropriating, with
all but six members, including both Senators from Arizona, casting
votes in favor of that appropriation.

Some may wonder why that was raised. Well, it passed by such
a unanimous vote or nearly unanimous vote, and this action was
taken based on a report of a building project survey prepared by
the General Services Administration, during President Bush’s
term, which was submitted to the Congress on January 22, 1990.
If you do not remember that date, I am sure this refreshes your
memory, Judge.
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There was some discussion at that time of approximately 400,000
occupiable square feet of a building at a cost of $163 million. That
was signed off by then Acting Administrator, Mr. Austin, who was
later confirmed as the Bush appointee. Subsequently, there were
additional designs to add 100,000 square feet, and I think you had
something to do with that. That 100,000 square feet, was it not pri-
marily to accommodate the U.S. Attorney, and not for additional
court rooms or facilities for the judiciary?

Judge BREYER. That is correct.

Senator DECONCINI. It was for the executive branch, in essence.
Research shows us that the Senate Environment and Public Works
Committee did authorize the site and design for the project of $51
million in 1990. In fact, Senator Burdick, then chairman of that
committee, gave me approval to proceed without full authorization
on this courthouse. He was the chairman of the committee, and
said that we could proceed, which we did. Of course, there was also
a vote on that as well.

The fiscal year 1994 budget prepared by the Bush administration
requested an additional $19 million, and that was appropriated at
$18.6 million. Do {you recall that, Judge Breyer?

Judge BREYER. Yes, sir.

Sg?nator DECONCINI. And what is that status of that courthouse
now?

Judge BREYER. I think, Senator, it is just going out for bid. I
think it is just going out for bid now.

Senator DECONCINI. And are you aware that it averages approxi-
matel';; $5 less than the average courthouse for construction pur-
poses?

Judge BREYER. I think that is right, Senator.

Senator DECONCINI. Thank you. I think for the record it is im-
portant, Judge Breyer, that we understand what these buildings
are. Courthouses are built for long duration, not for the normal life
of a commercial building, is that not correct?

Judge BREYER. Yes, Senator.

Senator DECONCINI. This building would have a lifetime of well
over 50 years or perhaps 100 years.

Judge BREYER. I hope a lot longer.

Senator DECONCINI. And it can accommodate substantial growth,
within your judgment of that court.

Judge BREYER. Yes, Senator.

Senator DECONCINI. Judge Breyer, turning to the equal protec-
tion clause, I have always had great interest in this subject matter
and have had an opportunity to question a number of nominees.
The equal protection clause and the related cases have played an
integral role in the development of the advancement otP women’s
equality. I have repeatedly asked nominees about their views on
gender discrimination under this amendment, and I believe that a
nominee must be committed to the principle of gender equality.

I think I know the answer, but I am going to ask you anyway,
Judge. Although the 14th amendment states that no State shall
“deny to any person within its jurisdiction the equal protection of
the laws,” it is generally believed that the authors of the 14th
amendment were concerned with racial discrimination and did not
specifically have women or gender discrimination in mind.
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In regard to cases based upon gender, the standard of review is
one of intermediate or heightened scrutiny. Under this standard, a
classification must serve an important governmental objective and
be substantially related to that objective. This standard was devel-
oped over time and has been effective in protecting against gender
discrimination.

Judge, do you believe that this standard is the proper one for re-
viewing gender related cases, or do you believe any expansion is
necessary at this time?

Judge BREYER. I am hesitating because of the fact that this is
likely to be before the Court. But I would like to say something,
which is this: It seems to me that it is absolutely established that
gender discrimination falls within the scope of the 14th amend-
ment. That is clearly and totally accepted, I think, across the spec-
trum,

As I think of the 14th amendment, to speak generally, the 14th
amendment perfected a Constitution that before it lacked some-
thing very important, and that something was a promise of basic
fairness. That promise of basic fairness was not carried out, even
though it was in the Constitution, for many, many years. And ever
since Brown, the country in all of its branches of government has
been trying to make real that promise of fairness.

It applies to women, too, and to many others. The test that you
are talking about, having a sense of substantive part, and they
have a communications part. The substantive part I might describe
as this: Imagine saying to a minority person there is a rule of law
here that harms you through a discrimination. Wouldn't you, as
soon as you say that, think but what possible justification could
there be? And that I think is what the substance is, when the Su-
preme Court makes its tough test.

Now think of Chloe or Nell or their equivalents all over the coun-
try going into the workplace, and think of some kind of rule that
makes their life worse because they are women. Wouldn't you say
but what kind of justification for that could there be?

Now, that it seems to me to be the kind of substance that is pret-
ty widely accepted and going on. Now, the exact way in which that
is communicated through the vast administrative network which is
called the court system through judges to lawyers, to employers, to
others, that I think is a matter of words and those words may be
the subject of litigation. So it seems to me I have to stop with the
statement of general principle.

Senator DECONCINI. Let me ask you this: In the recent case of
J.E.B. v. Alabama, the Supreme Court used the equal protection
clause to find that gender-based preemptory challenges were un-
constitutional. I realize that you cannot comment on that case, and
I am not suggesting that you should.

But it appears very clear to me that the Court seems to be mov-
ing closer to applying a strict scrutiny standard in cases of gender
discrimination. Do not worry, I am not going to ask you how you
would rule on that case or any pending cases. But do you believe
in the general sense that the intermediate scrutiny for gender dis-
crimination, do you believe it will always be sufficient to meet po-
tentially hypothetical cases regarding gender discrimination?
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Judge BREYER. It may not be, and that will be up for litigation,
and I will read the briefs with care and I will listen to the argu-
ments——

Senator DECONCINI. You are not stuck in the intermediate by
any means.

Judge BREYER. Certainly not. I think those will be argued.

Senator DECONCINI. You will approach it from each case.

Judge BREYER. Those matters will be argued. They do not seem
to me, as I read the cases, to be closed, and there is a communica-
tions problem and there iz the substantive problem, and I think of
Chloe and I think of Nell, and that is more or less the—

Senator DECONCINI. Thank you, Judge Breyer.

Let me turn to another subject. In a recent Supreme Court case,
Liteky v. United States, the Supreme Court held that if the source
of a prejudicial remark is a judicial proceeding or ruling, then dis-
qualification is only necessary if the judge displays a deep-seated
favoritism or antagonism that would make fair judgment impos-
gible. I was very disturbed by that ruling, just parenthetically.

As you know, current law provides that a judge shall disqualify
himself or herself in any proceedings in which his or her impartial-
ity might reasonably be questioned. In Liteky, the Court seems to
throw out the plain meaning of the statute and creates a very high
standard for litigants to meet, if they want to raise concerns about
a sitting judge.

This concerns me, Judge Breyer, because the integrity of our en-
tire judicial system rests on the impartiality of our judges, and I
believe that judges must do all they can to win the confidence of
the American people that our system of justice created and pro-
tectf(:id by the Constitution is being fairly and objectively adminis-
tered.

In the United States v. Quesada-Bonilla, you did not believe that
the judge’s prejudicial remarks constituted reversible error. What
do you believe is the appropriate standard in reviewing potential
prejudicial commente from the bench? Did you have a standard in
mind, when you made that decision? How did you approach that,
without prejudicing any case that you may have to do? I am inter-
ested in knowing, quite frankly, what a judge thinks. And I have
asked some other judges that same question. They were not under
oath and before this committee, obviously.

Judge BREYER. In abstract, you think you do not——

Senator DECONCINI. I will accept it as that.

Judge BREYER. Abstractly, you do not want something that looks
to the public as if it is prejudiced. That is very important. That is
on the one side of it. Now, in actually carrying out the case, think
of the trial judge. The trial judge may have a preliminary proceed-
ing. He may, for example, have to decide probable cause. Well, he
will learn something about the case, and he might make some
statement in respect to, well, there is a lot of cause here, or what-
ever.

Now, to administer the systemn, that same person has to be ex-
pected maybe to preside over the trial. Once again, that person
learns a lot about it, and he may make various remarks. Then
there might be a retrial or a sentence, and he will be there again.
So what you are thinking of in trying to decide that case—that is
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why I find it hard to find a general principle. It awfully much
grows out of the situation. You have to understand the prac-
ticalities of administering a judicial system, what is it really like
to be a trial judge and a lawyer in that, and then you have to see.

Senator DECONCINI. Let me give you a hypothetical. What if a
judge clearly, undisputably makes an arguable prejudicial state-
ment during the course of a trial?

Is it sufficient, in your mind, to instruct the jury to disregard
that statement and still sit for the case?

Judge BREYER. The truthful answer is it depends on the state-
ment and it depends on the trial.

Senator DECONCINI. Well, given the fact that there is just no
question that this was a—

Judge BREYER. If it really prejudiced the trial, out. That is the
end; new trial. If it prejudiced the trial and it is an improper state-
ment——-

Senator DECONCINI. So an instruction would not suffice, in your
judgment, in such a hypothetical?

Judge BREYER. The reason I am being hesitant is that I think
these things are very fact-specific, and sometimes an instruction
will cure it and sometimes it won’t, and so what you do so often
on appeal is you look at that case and you look and see—this is
where the judgment comes in and it is tough, often, but you look
and see, okay, what was the remark; what was the context; to what
extent could it be cured; to what extent, in fact, is a curative in-
struction impossible.

I have seen cases where it could be cured, I have seen cases
where it couldn’t be cured. I have seen cases, I think, in the middle
where I really find it awfully tough. They come in many shapes
and sizes.

Senator DECONCINI. The problem I have with the Liteky case is
that it appears that the Court says, unless there is a deep-seated
favoritism or antagonism that makes a fair judgment impossible,
you can’t disqualify the judge. So, given my hypothetical, just an
arguably prejudicial statement, clearly, without any dispute that it
was that-—unless it became a deep-seated favoritism or antag-
onism--an instruction would suffice to the jury and would not be
grounds for disqualifying the judge.

I don’t expect an answer, but that decision, I think, greatly un-
dermines if, in fact, it is strictly enforced, and is, no question about
it, an intimidating factor on members of the bar to raise concerns
over a judge’s statements during a trial that might be extremely
prejudicial, but fail to demonstrate a deep-seated favoritism or an-
tagonism.

Judge, turning to judicial temperament, how do you, with all the
experience you have, manage to keep an even keel after you are on
the Court, given the successes you have had, the fact that everyone
calls you Your Honor and will do just about anything you ask them
to do within the confines of your office? What do you do to attempt
to keep a balance as an individual so you don’t fee] that you are
somebody other than Steve Breyer, who worked hard and earned
his way to the career he has had? Do you ever think about that?

Judge BREYER. Yes, I do. I do think about it.

Senator DECONCINI. What do you do?
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Judge BREYER. I find help, of course, from my family in that re-
spect because I wouldn’t dare think anything, that I was somehow
preferable with this particular family, and they are helpful.

But the other thing, and Joanna actually tells me this some-
times, is remember you are sitting there and people up in front of
ﬁou are arguing; think of the advantage that you have over them,

e careful. When they make an argument--a person makes an ar-
ment you don’t think is too sound, so what? He is being—he is
ﬁ:lping a litigant, he is helping a litigant. That is his job; listen.

And if people are being flattering or whatever, beware, beware,
and that is where the robe helps because every time—if somebody
is being flattering, you can think to yourself, they are not flattering
me, they don’t care what I think. It is this robe, it is this robe, and
you try pretty hard to keep your own personality out of things and
you just do your best to remain connected with the world, to under-
stand that there are men and women and children whom your deci-
sions will affect, to remember who those people are. You think
about it. You try to get out of your office, you try to find other con-
texts. You have your family; you do your g'est. But I couldn’t agree
Lvith you more that it is an incredibly important thing to remem-

er.

Senator DECONCINI. Judge, if you don’t want to answer this, it
is OK. It is not that important, but have you ever just taken a
Ehone call from a citizen gince you have been on the bench? Some-

ody just calls in that is not related to a case and says, I just want
to talk to the presiding judge.

Judge BREYER. Yes.

Senator DECONCINI. Have you?

Judge BREYER. Well, of course, because—] mean, you started
with the courthouse. I would guess in respect to that courthouse
that somewhere between 50 and 100 meetings of the sort that you
are so familiar with—you go to a citizen’s group, you listen.

Senator DECONCINI. You went yourself?

Judge BREYER. Absolutely, and it was so wonderful for me.

Senator DECONCINI. And you took the criticism that I am sure
there was as with any public building?

Judge BREYER. Yes; Ip mean, you worry about——

Senator DECoNCINI. You didn’t wear your robe?

Judge BREYER. I don’t think it would have made a difference to
anyone in any of those groups if I had worn five robes.

Senator DECONCINI, | am sure that is true.

Judge BREYER. And that is a good thing. I will tell you day and
night it is a very, very good thing.

Senator DECONCINI. Thank you, Judge. Judge, let me turn to the
Sentencing Commission. You are indeed an expert. You have been
a very influential voice in the area of criminal law through your
service on the U.S, Sentencing Commission which developed the
Federal sentencing guidelines. These guidelines have been the sub-
ject of some criticism, however. They also have their proponents,
you being one of them.

In 1989, you wrote in the American Criminal Law Review that
it was too soon after the implementation of the guidelines to evalu-
ate them and determine if they had achieved their goal. You have
repeatedly stated that the goals behind these guidelines were to



182

perpetuate honesty in sentencing and to reduce the unjustifiably
wide disparity in sentencing.

" Now, 5 years have passed since the 1989 article and you can

evaluate the guidelines, I think, far more effectively. In your judg-

ment, have they achieved the two stated goals?

Judge BREYER. The first, yes; honesty in sentencing is there.

Senator DECONCINI. You think it is there?

Judge BREYER. It is there; that is, the sentence given is the sen-
tence served, and | think that that has helped in the Federal sys-
tem; that is, I think people who understand the differences be-
tween the Federal and the State systems have begun to understand
that the sentence that is given is the sentence that will be served,
with very few—15-percent leeway. That has helped.

The second has also moved in the right direction, but there are
many, many rocks on that road. It is bumpy, and I think that it
was a very great experiment that the Congress asked to have cre-
ated. I think there is no one who will say it is perfect. There is no
one who will say it has been 100 percent achieved. There is no one
in this whole area of ¢riminal sentencing or the criminal law that
agrees about everything. I mean, there is lots of disagreement, but
I think, in general, if I think about it, it is an experiment that is
still worth running.

Senator DECONCINI. Do you think it has been more positive than
negative?

udge BREYER. Of course, I was part of it.

Senator DECONCINI. I understand.

Judge BREYER. But I do think that, still; 1 do think that, on bal-
ance, yes.

Senator DECONCINI. It has improved the system?

_ Judge BREYER. On balance, yes, and more to come, more to come,

Senator DECONCINI. One of the criticisms of the guidelines, as
you know, is that they remove flexibility and require the court to
follow a rigid formula in determining sentencing. I know that you
disagree with this argument and, in fact, I found your holding in
U.S. v. Rivera to be particularly illustrative of the court’s ability
to depart from the guidelines when justifiable.

1 assume that Rivera supports the assumption that you believe
that flexibility must be maintained in regard to any sentencing for-
mula or guidelines that are implemented. Is that correct? Is that
what that is all about?

Judge BREYER. Yes.

Senator DECONCINI. Well, I am a firm believer that the courts
should be vested with a certain amount of discretion, particularly
in regard to sentencing. Despite your holding in Rivera, one of the
criticisms of the sentencing guidelines is that they give too much
authority to the prosecutor. When you were on that Sentencing
Commission, how did you wrestle with how much authority to give
the prosecutor, and, in your opinion, does the presecutor have too
mgcg?authority under these sentencing guidelines that are in place
today”

Ju)glge BrEYER. This has been an awfully big argument. In my
own personal opinion, the increased authority of the prosecutor has
come primarily because of the existence not of the guidelines, but
of mandatory minimum sentences in statutes because that gives
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the prosecutor weapons that the prosecutors did not have before.
I think that that is the primary source of the contention. I am not
positive about that because there are people who disagree with
that, but in my personal opinion, that is what it primary is.

Senator DECONCINI. Is that good for the system, or do you think
that should be continually reviewed?

Judge BREYER. Well, what I have written on this—and, remem-
ber, you are dealing with a person who spent a lot of times on the
guidelines, and Judge Wilkins, who was the chairman of the Sen-
tencing Commission, and I and most of the other Commissioners
would like to see Congress delegate the authority on sentencing to
the Commission so that the 5ommission can create guidelines
which judges can depart from in unusual circumstances.

So it isn’t surprising that the Commissioners tend to believe that
they would prefer not to have that rigid, absolute mandatory in the
statute, but that Congress would say to the Commission, please, we
ﬁave you this authority, now carry it out, and we will give you the

exibility necessary to do it; you have tough sentences, your sen-
tences are usually followed; there is a little bit of flexibility in the
joints through the power to depart and that is the way we would
Jlike you to go. Now, as a former Commissioner, I guess that is the
view I have.

Senator DECONCINI. Well, knowing your criticism of mandatory
minimums, would it be softened at alY by inclusion of a so-called
safety valve which would allow a judge to prevent nonviolent first
offenders from serving the full sentence?

Judge BREYER. Yes.

Senator DECONCINI. Do you think it should be expanded to any-
thing further than nonviolent first offenders from your standpoint?

Judge BREYER. These are basically decisions for Congress, and
you are taking me out of my role as a judge and you would have
to understand that in anything I do as a judge I follow, and would
follow and intend to follow and have followed the decisions that are
made by Congress in these areas which are embodied in statutes.

But putting me back in my role as a former Sentencing Commis-
sioner—and what I have written on this is that the sentencing
guidelines are pretty tough, fairly—you know, they are significant
sentences. No one has criticized tgem for being too lenient.

Senator DECONCINI. That is correct.

Judge BREYER. Yet, they do have a bit of flexibility in the joints,
and if you look at that flexibility and you say how often is it used,
it isn't used that often; it is used sometimes. The Sentencing Com-
mission did a study of mandatory minimums and found there was
really more departure, more, whether there should have been or
not, and so all those arguments—the Sentencing Commission has
written it a lot better than I have, so I would say they have reports
on this and I would probably sign on to those reports.

Senator DECONCINI. A safety valve would be beneficial, in your
judgment, for nonviolent offenders?

Judge BREYER. Yes.

Senator DECONCINI. Thank you, Mr. Chairman. Thank you,
Judge Breyer.

Senator LEAHY. Mr. Chairman, I ¢couldn’t help but think, listen-
ing to Senator DeConcini’s first area of questions on prejudicial
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statements, I had for years back when I was practicing law a won-
derful New Yorker cartoon which you probably have all seen at one
time or another. Twelve members of the jury are sitting there,
their hair standing straight on end, the judge blithely saying, the
jury will disregard that last remark.

Senator DECONCINI. Mr. Chairman, I would like my full opening
statement regarding the Judge put in the record.

The CHAIRMAN. Without objection, it will be done.

[The prepared statement of Senator DeConcini follows:]

PREPARED STATEMENT OF SENATOR DECONCINI

Judge Breyer, [ would like to join my colleagues in welcoming you before the Sen-
ate Judiciary Committee. While throughout my Senate career I have always af-
forded great deference to each President’s judicial nominations. [ was elated when
President Clinton chese to nominate you with your keen intellect and vast experi-
ence with the law.

I believe that your experience in all three branches of Government provides you
with a unique insight into the respective roles of the administration, é,ongress and
the judiciary. Your understanding of these separate and distinct functions of our
government—that often overlap and occasionally conflict—provide you with a valu-
able perspective on the separation of powers that are so easential to our system of
demecratic government.

Hopefully, your firsthand knowledge of the workings of Congress, particularly this
committee, has given you an appreciation for the complexities of the legislative proc-
ess. As you know, legislation cannot always be drafted to accommodate every poten-
tial fact pattern or every possible ambi%ﬁty. Therefore, the l?gislative history of a

ro&gion cannot be overlooked. It must be explored to give additional clarity to the
rs’ intent,

Your Justice Department rience has given you insight into the policy making
role of the executive branch of Government which has hopefully enhanced your un-
derstanding of when deference to an a%ency decision is deserved and when it is not.

Your considerable experience as a judge on the Court of Appeals for the First Cir-
cuit has provided you with the opportunity to develop a judicial philesophy that has
served you well in your decisions. You have demonstrated judicial restraint during
your time on the bench that assures this Senator that you are not coming before
us today with a hidden aﬁfnda that you intend to bring to the Supreme Court,

As a result of your well-rounded judicial baclfgound and your numerous profes-
sional accomplishments, you come ﬂefore us today to be confirmed to the highest
court in this Nation. Throughout your life you have repeatedly exhibited the intel-
lect, desire and commitment to excel in each and every endeavor you have under-
taken. It is these characteristics which have brought you here today, and it is these
characteristics which will enhance your role as Associate Justice of the Supreme
Court of the United States—a role that will require you to make difficult decisions
that will affect not only the way the Government cperates, but more importantly,
will profoundly affect the fundamental rights and liberties of individuals.

I have followed your career closely over the years. In fact, I had the ogportunity
to chair your confirmation hearing before this committee when President Carter ap-
pointed you to the First Circuit Court of Appeals. Just as in 1980, these hearings
will explore your judicial philosophy, and as required by the advice and consent
clause of the Constitution, the Senate will determine whether or not you should be
entrusted with this considerable honor and daunting responsibility.

Judge Breyer, at the end of this Congress I will have had the opportunity to par-
ticipate in the confirmation of eight Supreme Court Justices beginning with the
nomination of Sandra Day O’Connor, an Arizonan and the first woman on the Su-
preme Court. Just as I was honored to participate in the O'Connor hearing because
of the nominee’s unparalleled abilities and dedication to the Constitution, I take

at satisfaction in knowing that your nomination, which may be the last Supreme
ourt nomination of my Senate career, also exemplifies exceptional legal scholar-
ship. I believe you will ge an outstanding addition to the Supreme Court. I look for-
ward to your views on a wide range of topics, and just as in 1980, I know your re-
sponses will be thoughtful and informative.

The CHAIRMAN. Judge, hefore we let you go, let me ask you, is
there a correlation between delegating to the Commission and the
need to have nonjudges on the Commission?
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Judge BREYER. I haven’t thought about that, I haven’t thought
about that.

The CHAIRMAN. Well, at some point, unrelated to this hearing,
when you are confirmed-—because I am sure you will still take
phone calls—when you are confirmed, I would like to talk to you
about that because that is an area of some discussion right now.

Well, Judge, thank you, and I thank your family for your co-
operation this first day. We have a number of patient and very
knowledgeable members of this committee, like genator Moseley-
Braun, who have been here the whole time and will be, because of
our seniority system, down the line some time tomorrow.

If we convene at 10 tomorrow and each Senator takes his or her
half hour, which I assume and hope they will, to explore areas of
their concern, that is 4%z hours to finish one round. I imagine there
may be additional questions. I will confer with you and with the
ranking member tomorrow, mid-afternoon, to determine whether or
not we attempt to finish up your public testimony tomorrow or go
into the next day.

As you have observed, there is no desire to rush this. There is
no desire to keep people here late. There is no urgency to get it
done. We are talking about a matter of 24 hours one way or an-
other, finishing this. But if we could finish your testimony, if that
is the will of the committee, and it means you stay another hour
or so, I would like you to begin to think tonight whether you would
rather do that than come back.

Senator LEAHY. Mr. Chairman.

Senator DECONCINI. Mr. Chairman.

The CHAIRMAN. Yes, gentlemen.

Senator DECONCINI. Mr. Chairman, there is a vote tomorrow at
10, We will meet after that vote?

The CHAIRMAN. There is a vote at 10?

Senator DECONCINI. I believe so.

The CHAIRMAN. I was unaware of that.

Senator DECONCINI. 1 believe it is a cloture vote.

The CHAIRMAN. 1 was under the impression that that might be
vitiated.

Senator DECONCINI. QK.

The CHAIRMAN. I will be here by 10:10 to start the hearings if
the vote is at 10. We will vote at the front end and we will begin
then. I understand from Senator Metzenbaum in the discussion I
had with him today that it is another cloture vote. There is a possi-
bility that that vote may not take place, so let us keep it at 10 and
if there is a vote at 10 we will start as shortly after that vote as
we can, no later than 10:15.

Yes, Senator.

Senator LEAHY. Mr. Chairman, by a previous unanimous consent
agreement, 1 am going to be managing a bill on the floor starting
tomorrow.

The CHAIRMAN, Yes.

Senator LEAHY. Unfortunately, this was done before we knew
about this. I just would like the Chairman to know that there are
some followup questions, especially on a couple of the answers in
my earlier questions. I will want a second round. I will try to keep
it as short as possible.
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The CHAIRMAN. Yes; I am confident that other members will, and
I know you have the Foreign Operations——

Senator LEAHY. Yes, Foreign Operations, so I will not be here
during part of this, but I will come back at an appropriate time to
ask those questions.

The CHAIRMAN. So I am confident we can accommodate everyone,
but we want to accommodate your physical constitution as well,
and T just want you to begin to think about if it is possible—I am
not pressinito do that tomorrow—if it is possible to finish up to-
morrow night. When I said that, your whole family went like this
behind you, except for your wife. She likes seeing you on the hot
seat, I think, here. All kidding aside, we will make that judgment
tomorrow afterncon.

We will reconvene at 10 unless there is a cloture vote. If that is
the case, it will be as close to 10 as we can make it. Thank you
for your cooperation. We are adjourned until tomorrow at 10.

Judge BREYER. Thank you, Mr. Chairman,

[Whereupon, at 6:23 p.m., the committee was adjourned.]
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The CHAIRMAN. The hearing will come to order.

In the interest of keeping this moving and accommodating the
votes that will take place on the Senate floor, let me very, very
briefly explain how I intend to proceed today. We will proceed with
three Senators in a row asking questions, and then we will take
a break for a few minutes to give the witness a chance to stretch
his legs. 1 will announce in the next hour for the press, who have
to file, when we will break for lunch. My guess is that we will
break for lunch around 1 o’clock, but we will see how this gets mov-
ing. And I do not intend on going late tonight. I would look to
break, and possibly end Judge Breyer's required presence before
the committee, sometime this evening. [ would shoot to end by 6
o’clock unless it looks like we could finish with the witness; in
which case, if it takes another hour or so, we would do that. But
my intention is to break relatively early.

There are only a few minutes left on this vote which I am about
to make. I thank Senator Specter from Pennsylvania for coming
over to accommodate the committee.

What I am going to do is a dangerous thing for any Democratic
chairperson to do; that is, yield to the only Republican present to
take over the committee and begin his questioning. But [ have ab-
solute, complete trust in the man, so not to worry.

All kidding aside, I will yield now to Senator Specter for Senator
Specter’s round of questioning, and I will be gone for about the 10
minutes it takes me to get over and vote and come back.

Thank you very much for helping, Senator, and for coming over.
I appreciate it.

(187)
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OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Thank you very much, Mr. Chairman. It
should be noted that there is not a whole lot I can do in your ab-
sence.

The CHAIRMAN. Well, I will not say anything.

Sa]anator SPECTER. Or in your presence, for that matter. [Laugh-
ter.

Senator SPECTER [presiding]. But it is a powerful feeling, Judge
Breyer, to be the entire Senate Judiciary Committee. For those wﬁo
may wonder why I am the only one present, it is because a vote
was scheduled at 10 o’clock, and I was there at the start of the vote
to vote early and be able to proceed, because there are a great
many Senators who are waiting to question,

Judge Breyer, in my opinion, the Senate has no more important
responsibility than the confirmation of a Supreme Court nominee
under its advise and consent constitutional duty. The Court, with
its 5-to-4 decisions, has made a practical reality of great power for
that fifth vote, touching the lives of virtually all Americans in
many important cases and sometimes people around the world.
And the nominees, unlike the Presidents who serve for 4 or 8
years, once they are confirmed sit for decades and have a very pro-
found impact on the life of Americans.

The concern which many of us feel turns on the expanding role
of the Court in taking on decisions of public policy which really
move across the line, I think, very frequently into legislative
rules—really a superlegislature. And that is why I think it is very
important to find out as much about a nominee as we can, and the
experience which I have seen in the 14 years I have been in the
Senate—and this is the ninth confirmation hearing since 1981—the
experience has been the nominees answer about as many questions
as they feel they have to to win confirmation. That is a practical
fact of life on the so-called tension between Senators and nominees.

I am sorry my colleagues are not here to hear just a little bit of
criticism. We do that to one another occasionally, publicly and pri-
vately. I think it is unfortunate that Senators commit themselves
in advance, because I think that makes confirmation a virtual cer-
tainty, and it has been expressed by many of my colleagues, even
in the course of these hearings and more frequently in the media,
and I think that is unfortunate, because I think that Senators, like
Justices and judges, ought to reserve judgment until they hear all
the witnesses. And there will be some witnesses—there always
are—who will testify in opposition to the nomination.

I do not want to take too much time on a preliminary statement.
I want to get right down to the issues, and I want to start with
the issue og the relative responsibilities of a judge versus the legis-
lators. And I want to start with the case of Rust v. Sullivan, which
I personally consider to be a matter of judicial legislation.

When the provisions on Planned Parenthood were passed in
1970, there was a regulation issue which gave the counselors lati-
tude to counsel women on the abortion option. And that was
changed by regulation 17 years later, although Congress had real-
ly, by implication, given its imprimatur of approval to that inter-
pretation. And in a 5-to4 decision written by Chief Justice
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Rehnquist, one of his reasons was a “shift in attitude against the
elimination of unborn children by abortion.”

I am at a loss to understand what bearing a shift in attitude has
on the subject, but here we have legislation, a regulation, stands
for 17 years; Congress could have changed it if Congress disagreed
with it. And then along comes the Court and says the new regula-
tion stands; there cannot be any more counseling of women on the
abortion option, in part because of a shift in attitude.

My question to you, Judge Breyer: Isn’t that really a legislative
determination by the Supreme Court?

TESTIMONY OF STEPHEN G. BREYER, TO BE AN ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

Judge BREYER. Senator, as you probably know—I do not know if
you know or not, but my circuit had a case that was very, very
similar to that case.

Senator SPECTER. Same case. Similar case. [ know,

Judge BREYER. And our circuit decided—and I joined the opin-
ion—that came out the other way.

Senator SPECTER. But your circuit also said that the absence of
congressional action did not determine the case. You had about the
same view. You did not write the opinion.

Judge BREYER. No, I did not.

Senator SPECTER. As you say, you joined in the opinion. But the
first circuit said that it really was not determinative, that Congress
had let this regulation stand for 17 years.

Judge BREYER. And we did not go into that in any depth. We did
not go inio that in depth and——

Senator SPECTER. Well, you mentioned it. It is there.

Judge BREYER. That is true. But what you are asking me to do
and why it is difficult is, of course, a judge from a lower court that
decides a case one way is always tempted to think, my goodness,
how right I was. And then the higher court that reverses the lower
court, one is tempted to think that the judges on that court were
wrong.

Now, in fact, we wrote the case, I joined it, and the Supreme
Court had a different view. On the particular issue you are talking
about, which is a complicated issue, I would have to say that the
way in which the case was argued in our court did not flag that
issue in the way that you have put it. And so I am hesitant to talk
about that only for the reason that it is not something I have
thought through in that context.

I know the issue in a general context, but I really have not
thought it through in the context of that specific case.

Senator SPECTER. Well, Judge Breyer, there are a couple of cases
which I may come to in a later round where you rendered a judg-
ment outside of the scope of the arguments. And I compliment you
on your background and your capabilities. It does not really have
to be presented head on for you to grasp the import of it.

The question I have to you is really one of probing your consider-
ation of this in a future issue, Isn’t tﬁere not only enormous weight
but a virtual conclusion that, if a matter is a longstanding interpre-
tation, Congress has an opportunity to change it, Congress does not
change it—and there are many cases, and %hope to come to some
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of them later—that that ought to be it? That the Court ought not
to say there is a shift in opinion on the abortion issue and turn the
law around? Isn’t that judicial legislation?

Judge BREYER. It is—I mean, you have raised a complicated and
rather difficult general issue, and I am tempted to say yes, in gen-
eral, but then I have a reservation. The question that you raise in
the most general terms is: Suppose Congress delegates to an agen-
cg, any agency in the Federal Government, suppose it delegates to
the agency the power to have a regulation or the power to interpret
the statute? And what I think about that is, Congress having done
that and the agency having interpreted the statute through a regu-
lation, the Court will later pay a lot of attention to what the agency
says. ‘

And there are really two different reasons. One reason, which
Kou are focusing on, is because the Court knows that the agency,

aving been involved in the legislative process, probably through
testimony and maybe exchange of staff or being more expert about
it, is likely to know, perhaps better than the Court, what Congress
had in mind. And that kind of reason, the longer that regulation
is in effect, the more exactly what you are saying is true.

There can be-—-and this is my reservation—a different kind of
case where Congress quite clearly delegates to the agency the
power both to interpret and to change its mind. Now, if you found
in the statute that that was the situation, of course, the agency
cou%g change its mind because Congress would have said that it
could.

So I am quite tempted to agree with a lot of what you say, but
I am worried because I have not thought it through in the context
of that particular case.

Senator SPECTER. Well, would you do this? Because I want to
move on to another line. Think about it, and we will come back to
it.

Judge BREYER. Yes.

Senator SPECTER. Because I would be interested in your reflected
views.

There were a couple of questions asked yesterday on the death
penalty, but I want to pursue that subject in some detail, because
this is an area where the Court is moving, perhaps, to eliminate
the death penalty in America. At the outset, I would disclose my
own position being in favor of the death penalty, having experience
as a district attorney, and I think it is a deterrent. And I am work-
ing to try to preserve it both in the State and in the Federal sys-
tem. And this is an area where I think we see a marked erosion
of legislative authority by what the Supreme Court has done.

I want to get your views, not as to how you are going to decide
some future case, but to see your thinking on this subject, both as
it illustrates your approach as a prospective Supreme Court Justice
and also as it would give us some insights into your views on the
death penalty.

This really illustrates the standards which the Supreme Court
has said and articulated which moves really not close to but I think
beyond the legislative line.

Justice Marshall, in his dissent in Furman, outlines some of the
standards for evolving Supreme Court conclusions, and he says
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this, articulating the law as he see it. And it is just not a dissent-
ing opinion. There is a lot of background in the Court decisions for
what Justice Marshall has said, and I refer to him with the great-
est respect.

In Furman, he says:

The cruel and unusual language must draw its meaning from the evolving stand-
ards of decency that mark the progress of a maturing society. Thus, a penalty that
\;?13 permissible at one time in our Nation’s history is not necessarily permissible

ay.

And then in another point in his opinion, he says:

Time works changes and brings into existence new conditions and purposes. In
the application of the Constitution, our contemplation cannot be only of what has
been, but of what may be.

Now, you can see from this kind of language that there is a de-
marcation away from the text and the precedents and an evolving
consideration of public policy which goes really very, very close to
what a legislature does, if not really into the legislative area.

Justice Brennan, also in Furman, comes to the conclusion that
the death penalty is not a deterrent. And he also comes to the con-
clusion that the death penalty, “Its rejection by contemporary soci-
ety is virtually total.” That is his conclusion in coming to the judg-
ment that the death penalty is barred in all cases—all cases—by
the eighth amendment prohibition against cruel and unusual pun-
ishment.

Justice Marshall foes back and says that, “Cruel and capital
punishment is morally unacceptable to the people of the U.8.”

Now, the comments by Justice Marshall and Justice Brennan
that, as Justice Brennan puts it, “Its rejection by contemporary so-
ciety is virtually total,” and Justice Marshal, “The death penalty is
morally unacceptable to the people of the U.S.,” flies in the face of
not onfy public opinion polls but that fact that 37 States reenacted
the death penalty after it was struck down in Furman and that
more than 70 Senators consistently vote for the death penalty in
the U.S. Senate and about the same on the House.

Then Justice Marshall, dissenting in Gregg v. Georgia, says, re-
ferring to an observation from his in Furman, that, “’Iﬁ:g American
people are largely unaware of the information critical to a judg-
ment on the morality of the death penalty,” and concluded that if
they were better informed, they would consider it shocking, unjust,
and unacceptable.

Beyond Justice Marshall and Justice Brennan, Justice Blackmun
made an opinion, rendered an opinion, saying that, “I feel morally
and intellectually obligated simply to concede that the death pen-
alty experiment has failed.” And he said in a dissent on a cert case,
in Callins v. Collins, that he would no longer uphold the death pen-
alty. And Justice Powell has recently been quoted as saying that
he would be against the death pena.g;y were he still sitting there.

Now, my question to you is: Given what you have already testi-
fied that there ought not to be a subjective determination by a Jus-
tice, what standing does—take the elements of its being morally
unacceptable to the American people. How proper is that as a basis
which Justice Marshall and Justice Brennan articulate in the face
of the reenactment of the death penalty and in the face of the con-
gressional votes 70-percent-plus strong in reenacting it?
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Judge BREYER. I want to reveal to you my thinking without actu-
ally predicting or expressing a view on a particular case that might
come up. And that, as you have said very well, is a question of
drawing the line. And you will correct me, I hope, if you feel I am
not drawing it properly. I want to reveal to you as much as I can
without mai.ing that—without crossing the line to decide a particu-
lar case. For reasons of fairness later on and making people under-
stand, I will—

Senator SPECTER. I respect that, Judge Breyer. I know you can-
not comment on how you will decide a pending case. But what this
question looks to is: Is it appropriate given t%e text of the Bill of
Rights, which refers to the death penalty, and the longstanding use
to rule out the death penalty in all cases on the judgments of indi-
vidual Justices that it is not a deterrent and that the American
people have rejected it? Which I think is factually not so.

Judge BREYER. First, I think it is fair that I certainly agree—and
I think the vast majority of people would agree—that judges should
not legislate. That is your jomt is not the job of a judge.

Second, looking at the death penalty, I have said—and I think
this is the case—that it is settled law that applying the death pen-
alty in some circumstances does not violate the cruel and unusual
punishment clause.

Third—

Senator SPECTER. May I just interrupt you for one quick point?

Judge BREYER. Yes.

Senator SPECTER. Do I understand you to say that in some cir-
msme?itr?nws you think the death penalty can be constitutionally im-
posed?

Judge BREYER. Yes, I think that is settled law.

Senator SPECTER. So that you would reject the Marshall and
Bi'engan view that it is, on its face, violative of the eighth amend-
ment?

. Judge BREYER. What I have said: in my opinion that is settled
aw.

Senator SPECTER. Thank you.

Judge BREYER. That settled law is surrounded by what I think
of as a cluster of less firmly settled matters, such as how old the
person has to be, though there is case law on it; such as the proce-
dures; such as the types of crimes, the exact details. And in those
areas of detail, it seems to me that I cannot properly go because
it seems to me those are coming up again and again.

The question, the deep question that you raise, the deep question
that you raise ts the question, you would say or as [ hear you say-
ing, Fine, everyone is against judges legislating. How do you,
Judge, know whether what you are foing is improperly legislating,
improperly putting in your own subjective views, or quite properly
trying to interpret the law in an area where the question is broad,
open, and important?

That is dif%cult. And in my own mind, I cannot say the text is
what answers the question, because in these difficult questions
often it does not, though it certainly is a starting place.

I cannot say that precedent always answers the question, but it
is terribly important to refer to tﬂe precedent, and the opinion
grows out of prior precedent. That is normal.
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The history is important as well, both because it reflects an in-
tent of the framers and because it shows how, over the course of
200 years, that intent has been interpreted by others.

The present and the past traditions of our people are important
because they can show how past language reflecting past values,
which values are permanent, apply in present circumstances. And
some idea of what an opinion either way will mean for the lives of
the people whose lives must reflect those values, both in the past,
in the present, and in the future, is important. And that is what
judges like Harlan, the second Harlan, Frankfurter, who were not
viewed as legislators, would put within the phrase like “concept of
ordered liberty” or “those values that the traditions of our people
review as fundamental.”

Now, you—

Senator SPECTER. Well, there is always—I want to ask you one
related question and then move to another subject, because there
is not a great deal of time. That is a line which is hard to draw.

Judge BREYER. Yes, it is.

Senator SPECTER. One of the current major concerns in Congress
and the conference committee on the crime bill is the issue of
whether there will be the application of a quota system on the
death penalty, where my own view expressed on the floor of the
Senate is that the essence of American jurisprudence is individual
justice. What is the nature of the offense, and what is the nature
of the offender?

Judge BREYER. Yes.

Senator SPECTER. As opposed to having the death penalty invali-
dated on a statistical analysis as to how many other like people of
a given group have been subjected to the death penalty.

Now, the Supreme Court decided this matter, as you know, 5 to
4 in the McCleskey v. Kemp, and now it is back in Congress. And
the Senate rejected in substantial numbers, and the House passed
it narrowly, and it is now on the front burner of legislation. And
it seems to me that this is a matter which is properly the deter-
mination of public policy, belongs in the Congress, and we ought
to decide it.

Do you have a settled view on that question? Is McCleskey deter-
minative of that issue?

Judge BREYER. I think that matters of policy—and this sounds
like a matter of policy for Congress. This came up yesterday, and
I think no judge, I do not think at all, would say statistics are
never relevant. But you have to be careful with statistics and you
have to be careful because they have to really show what they are
supposed to show. And it is so easy for them to show, appear to
show what they do not show.

Senator SPECTER. But that is a question of reliability of statis-
tics. This is a different issue. This is an issue of whether statistics
are relevant on what happens to others in a given group contrasted
to a determination of the nature of the offense and the nature of
the offender.

I know this was mentioned briefly yesterday, but I just wanted
to understand your position that you consider the matter resolved
as a constitutional issue by the McCleskey v. Kemp decision and,
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appropriately, in the legislative range where we are now wrestling
with it in the crime conference committee.

Judge BREYER. McCleskey is precedent for the particular—you
know, the kind of statistics that were presented there are not mak-
ing the case, and that was decided and that is a precedent.

Senator SPECTER. It can always be revisited.

Judge BREYER. Well, yes, but you have to be careful revisiting
precedents. Your question is—

Senator SPECTER. Oh, my next question?

Judge BREYER. No, I was not thinking that. I was thinking that
there are—what you are concerned about, there are a couple of
checks, I think, on this subjective view of the judge.

Senator SPECTER. Judge Breyer, in the few minutes I have re-
maining, I would like to pick up a question which has received a
lot of attention, and that is your ruling on the case of U.S. v. Ottati
and Goss. It raises the issue where you had been so careful, as I
understand the facts—and I would like you to confirm them—that
you had not handled any cases involving Lloyd’s of London and you
had not been involved in any cases involving asbestos liability; but
that the case of U.S. v. Qttati and Goss did potentially touch one
of the syndicates, Merritt 418, which involved the underwriting of
toxic waste cleanup.

I would like your comment on the underlying facts and your ob-
servation. And I have no question at all about your integrity, but
I think it is a matter that has to be put on the public record. Also,
we need to learn from it as to what judges who have investments
can do to find out more about what their investments reach to on
matters which come before them.

Judge BREYER. Yes; I, of course, disclosed all my investments, in-
cluding my investment in Lloyd’s. And I have three screening sys-
tems, now four, to make certain that I never sit on a case in which
any firm in which I have an investment, including Lloyd’s, includ-
ing that syndicate, including any part of Lloyd’s, is a party in that
case.

The clerk checks everything, all the names that he can find on
those briefs, against the names on my disclosure form.

My secretary has the same list and sees if anything slips through
that sieve,

I have the list, and I have been putting it up in my clerk’s office,
too, my personal clerks.

In that case, and in no other case that I am aware of, did any-
thing slip through that sieve. So, to my knowledge, Lloyd’s did not
have any direct interest in Ottati and Goss.

A different issue, I think, was raised about Ottati and Goss, and
the seven or eight pollution cases that I sat on. The different issue
is that sometimes, of course, if you have an investment in company
A, even though company A has nothing to do with this case, maybe
the holding in the case, even though it is quite a different case,
could affect your investment in company A. And there the standard
is: Is it a real effect, a direct effect. “A substantial effect” is the
word of the statute. And the reason that those words are used is
that if you are in—if you have many different stocks, virtually any
case could have some theoretical connection to something.
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So what I do is bells go off in my mind if I am sitting on a case
and I begin to think that the holding in that case, even though no
investment is a party, but the holding in that case could affect my
own pocketbook, no such holding went off—no such bell went off in
my mind in respect to Ottati and Goss, nor any of the other seven
pollution cases that I sat on. That is to say, the label is the same.
There is a label called pollution case, and it is true that Lloyd’s and
these syndicates and any insurance company can be involved in
any insurance anywhere, and there always can be similarity of
label. But I saw no direct, proximate connection, let alone a sub-
stantial connection, between the holding in that case and my own
pocketbook. And that, I think, in recent days has been confirmed
by lots of people who have read those cases with care, who are ex-
perts in the area, and who have looked to see if my initial judg-
ment—and I cannot tell you my initial judgment is always correct.
I can tell you it is something that I am very, very sensitive to and
that I will remain sensitive to.

And my reasons are personal because what I really have, after
my own family, is my integrity. And my reasons are institutional,
because it is terribly important that the public understand and re-
spect the integrity of the judicial system. And, therefore, the way
1 proceed is full disclosure, three to four screening systems, and
then what I hope is extreme sensitivity to the possibility that a
holding in one case could somehow, through some set of inter-
connections, really affect my pocketbook. And there I will say I
made that judgment call. I thought it would not directly affect my
pocketbook in any direct, proximate, substantial way.

And I will say that others in the last few days, ethics experts,
various kinds of experts looking at this, agree—though I must add
that reasonable people could disagree, and there are some who do.
And I respect that, and I think it is important to raise such a ques-
tion. And it is important, though I do not want to be repetitive, it
is important for the very reason you raise it. It is very important
that people understand the integrity of the judicial system.

Senator SPECTER. Judge Breyer, I accept your conclusion, and I
fully appreciate the importance of integrity to you personally and
institutionally for the Court. The last question I have on it is the
factual matter, and 1 understand that there was no reason to see
the connection. But was there a hidden problem that, in fact, the
investments in Merritt 418, which did have liability underwriting
in toxic waste cleanup which touched Superfund could factually
have been involved in your ruling in Ottati and Goss, even though,
as I agree with your statement, you had no reason to know it at
the time?

Judge BREYER. You mean that they had somehow insured that
very toxic waste dump?

Senator SPECTER. Well, or the precedent from your decision in
Superfund would have had an impact on the liability of a company
in which you had an investment. Factuall;', did it get there, even
though you had no reason to know about it?

Judge BREYER. As to the first part, were they factually involved
in that very toxic waste dump, I believe the answer is no. As of this
moment, I have no reason to think that answer is any different. As
to the second question—that is, could my holding in that case have
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had a direct impact on my pocketbook, that is, that syndicate?—
I believe the answer is no, though that is judgmental. And what
that means is you have to look at the particular case. And I did
look at that case, and I have thought about it, and I have looked
at it really again and again in the last few days, believe me. And
I still think that there is no direct, proximate money in my pocket
through 418 because of what was or might have been held in that
case,

That is my belief. That is judgmental. I think many, many others
who have looked at it agree with me, And I recognize that reason-
able people could differ on the point.

Senator SPECTER. Thank you very much.

The CHAIRMAN. Thank you very much, Senator Specter.

Senator Heflin.

OPENING STATEMENT OF HON. HOWELL HEFLIN, A U.S,
SENATOR FROM THE STATE OF ALABAMA

Senator HEFLIN. Judge Breyer, we are delighted to see you back
with the Judiciary Committee. It was a pleasure to serve with you
when you were the staff director and the chief counsel. From that
association, which involved many thorny issues, we developed cer-
tain evaluations relative to your personality, your intellect, and
your integrity. And I think they were the highest.

We had many nonharmonious issues that were raised during
that time, and you were a great consensus builder. However, you
failed in regards to a consensus builder when it came to the codi-
fication of the Criminal Code. I think that is such a thorny issue
which was tried twice to try to do it. You and Ken Feinberg and
others worked on that to get a consensus of that. But from our as-
sociation, we developed a friendship, We developed the highest re-
gard for your integrity, the highest regard for your abilities, and
or your ability to inform everyone.

We were pleased when we learned that you and a great other
lawyer who was representing the other side, Emory Sneeden,
would meet for breakfast every morning, and you all would do
these things.

But sometimes, you know, as we think about these friendships
and things, we do not want to let that prevent us from asking some
hard questions. And I think we have that function here.

To follow up on Senator Specter about Lloyd’s, you have men-
tioned your mechanical approach, your technical approach to trying
to determine whether or not there could be an interest of Lloyd’s
of London in any case that you had. When did you start that proce-
dure by which you had three check mechanisms that you would fol-
low relative to that when you went on the bench?

Judge BREYER. That is when I started, Senator.

Senator HEFLIN. When you started. All right.

Judge BREYER. Yes; I cannot tell you every year, but, I mean, I
would say very close to when I started, probably when I started.

Senator HEFLIN. Now, when you practiced law, I supposed you
tried cases in which there were insurance companies involved but
not named. That happens frequently. And the jury is qualified ei-
ther by the attorneys or the judge relative to whether or not there
might be a member of the jury venire who has an interest in or
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is a shareholder in a certain insurance company, and that appears
in the record.

Did you in part of your mechanism endeavor to try to lock at
transcripts to determine whether or not Lloyd’s of London might
have some interest in any case?

Judge BREYER. I would look through the briefs. That is, if I
came—I] read the briefs in every case, and if, in fact, it appeared
from the brief, if, in fact, it appeared in the record, or if, in fact,
I learned it from a brief, then I take myself out of the case. And
that was basically—and that would be true of any investment. You
know, it was not special with Lloyd’s. It is that if you learn as a
judge that a firm in which you have an investment has a direct in-
terest in the case, you take yourself out. It is simple. Everyone un-
derstands that. Everyone understands that, and the only risk in
such a thing is that something slips through the net. And you try
to cast the net what I would call reasonably wide.

Senator HEFLIN, Well, now, under the Federal Rules of Appellate
Procedure, in many instances you do not have the full transcript.
You have designated portions of it, what you could do. But I think
it is wise to sort of look back relative to the transcript and the jury
venire questioning to determine whether or not there could be.
That is something you might consider adding. I think your mecha-
nisms that you have listed are good, but that is a method by which
generally it will show up, because lawyers are very diligent and
want juries asked the question: Do you have stock? ﬁat is the only
. way some Iawyers get into the jury’s mind that there is insurance
in a case relative to that.

Now, I have read various letters that have been presented to us,
and one is from Geoffrey Hazard, who was the Sterling Professor
of Law at Yale and then I believe is now at the University of Penn-
sylvania, and who I have a great regard for and is probably one
of the leading authorities on judicial ethics and legal ethics. He
was the chief draftsman cf the Code of Judicial Ethics when it was
drafted in 1972, and I happened to be on the court at the time and
worked with him. My State was one of the first to adopt the Amer-
ican Bar Association models of judicial ethics.

I have read his letter, and I think his letter goes to the point and
is excellent, and I want to just point out that he says that, “I am
advised that Judge Breyer as judge participated in a number of
cases” involving CERCLA, which is Superfund.

None of these cases involved Lloyd’s as a party or by name in any respect. None

appear to have involved issues that would have material or predictable impact on
general legal obligations under the Superfund legislation.

And then he says:

In my opinion, Judge Breyer's participation in the foregoing cases did not entail
a violation of judicial ethics. None of the cases involved Lloyd’s as a party or as hav-
ing an interest disclosed in the litigation. None could have had a material effect on
Judge Breyer's financial interests. None had a connection direct enough with Judge
Bre_w,:(alr_ai t;o create a basis on which his impartiality might reasonably be ques-
tion

Then he goes on and says that, “There is a close analogy between
the kind of investment as a Name”—and, of course, “Name” is

meaning that it is under Lloyd’s. That is the way a person partici-
pates.
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There is a close analogy between the kind of investment as a Name and an invest-
ment in a mutual fund. A mutual fund is an investment that holds the securities
of operating business enterprises. Ownership in a mutual fund is specifically ex-
cluded as a basis for imputed bias under [the code] and the Code of Judicial Ethics.
This exclusion was provided deliberately, in order to permit judges to have invest-
ments that could aveid the inflation risk inherent in owning Government bonds and
other fixed income securities but without entailing direct ownership in business en-
terprises.

Now, Chief Justice Roger Traynor of the Supreme Court of Cali-
fornia, who worked on the Code of Judicial Ethics, went on to say
that the idea of a common fund or a similarity to a mutual fund
is because of the impossibility of keeping track of the portfolio of
such a fund. But if a mutual fund had only insurance companies,
that might raise a flag of caution.

Now, when you consider Lloyd’s, Lloyd’s is known nationwide as
insuring anything. They say, all right, if you want—insurance com-
panies will not insure this, but you can get it under Lloyd’s of Lon-
don. So the idea of having an investment in Lloyd’s of London
raises some sort of an issue pertaining to this as to whether or not,
after going on the bench, you ought to divest yourself of any inter-
est in Lloyd’s.

Now, what is your feeling relative to that? Did that enter your
mind, the fact that Lloyd’s of London is such a widely known and
the fact that you—of course, you filed disclosures all during the
time that you were there, so it was publicly known. But there is
that issue of whether or not that raises a red flag.

Judge BREYER. As I understood it, it was like a mutual fund. I
would go over and visit my mother-in-law and family over there,
Joanna’s family, in the summer. And what it consisted of, my in-
vestment, is you would go and spend an hour’s lunch with this per-
son who was the agent, who would tell you we have various—we
are proceeding for the next year, and anything in the world can be
insured. And when you read about losses, remember, losses in some
areas have gains in another. You will never know. You will never
know how the insurance all works out. You will never know what
is insured. You will never know whether there is a gain or a loss.
What can be a gain for one company can be a loss for another. If
there are a lot of losses, that can be good because then more people
want to buy insurance. So in a sense, it was a good investment like
a mutual fund because it is all over the place and there is no way
to predict whether any case would help you or hurt you if you tried.

On the other hand, that word “insurance,” as I have learned in
the last few weeks, that word “insurance” does ring bells. And basi-
cally what I decided—it takes a long time to get out of Lloyd’s. You
have to resign, and then it takes 3 years. So when I first became
a judge, I put it down. I knew it would take 3 years, and I did not
immediately resign. By 1988, I had reached a conclusion such as
you suggest, and I resigned. That is partly why I did. That is partly
what I wrote.

I think the thing to do now is—given the issue that has come up,
I am not interested in having an investment in an insurance com-
pany. It does not affect—I mean, that is why I said yesterday I
would like to simply get rid of it.
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Senator HEFLIN. Well, now, there are other experts in the field
of judicial ethics and legal ethics. Professor Stephen A. Gillers at
New York University Law School comes out and says:

I see no evidence that the decisions in Judge Breyer’s case would have had a di-

rect or substantial effect on his interest as a syndicate that has insured against risk
of liability for environmental pollution.

He supports you.

John Frank, who worked on these issues when they were being
formulated and worked as a consultant, and others, have written
letters, and I think they ought to be introduced into the record, all
of these—I believe they were addressed to Mr. Lloyd Cutler—per-
taining to these matters; [ think they ought to be in the record.

But Professor Hazard does say this:

In my view, it was possibly imprudent for a person who is a judge to have such
an investment because of the potential of possible conflict of interest and because
of the possible appearance of impropriety.

Now, what do you say to that statement by Professor Hazard?

Judge BREYER. 1 would say at the time that I entered into this
investment in the 1970’s, and my keeping it through the mid-
1980’s, I thought basically it is like being in the Dreyfus Fund, or
it is like being in a big stock fund, although it is a fund of insur-
ance risks. And I did not think beyond that. So it seemed the diver-
sity was OK and probably a good thing for a judge, because you
have a tiny little bit of risk everywhere, and therefore it is not
going to affect you directly in any way, unless they are involved in
the case.

Having listened to what you have said, and having become ac-
quainted with Professor Hazard’s view, I accept that view, and I
think if there are a substantial number of people who believe it is
imprudent, that that is an added reason why I should be out of this
investment, and I will be out of it as absolutely soon as I possibly
can. That is what I will do.

Senator HEFLIN. Let me go to another subject that have briefly
been asked about you, and that is sentencing guidelines; and they
are controversial. [ have to admit that I was not that enthusiastic
about them; I thought there were other ways of handling disparity
of sentences other than the sentencing guidelines. I think Senator
Mac Mathias and I were the only ones who raised questions about
this. I think that some of the States have come up with better sys-
tems, rather than the system that we adopted at the Federal level.

But there are a lot of them today—here is a statement that Pro-
fessor Albert Alschuler of the University of Chicago Law School
points out: “You scratch the guidelines anywhere, and you get a
horror story. Judge Stephen Breyer is as responsible for the mess
as anybody else.” Now, of course, he is looking at it from his view-
point that they are all a mess. There are others who feel like the
guidelines are working, but the question of the mandatory mini-
mum sentences—in a recent article that you wrote, you made this
statement:

All right. Let us not call them mandatory statutory sentences. We can call them
bananas, and we will say we have sot to get rid of these bananas because they are

very rotten bananas, and they tend to infect the criminal justice system. I think,
frankly, it is a kind of mess, and from the point of view of people who are interested
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in an effective system and also a rule of law that people will be able to enforce, it
seems fairly obvious to me that we ought to get rid of them.

Now, I do not think this is going to be necessarily a judicial ques-
tion. Do you have any advice that you would give Congress pertain-
ing to this issue as Congress proceeds and as it is proceeding today
on the crime bill, in which there are more and more mandatory
minimum sentences, that are being formulated in the crime bill?

Judge BREYER. Senator, the rather colorful statement that you
read was not made in a judicial context. The view that I was ex-
pressing and said yesterday that I thought perhaps it would be un-
derstandable that I would have this view because after all, Judge
Wilkins and I and others on the Commission were sentencing com-
missioners, and we naturally thought that it was an advisable
thing for Congress to give to the Sentencing Commission the power
to write guidelines which are fairly tough guidelines, but which
have a little oil in the joints for unusual cases, where, if there is
an unusual case, the judge can depart, though the Court of Appeals
will review that for reasonableness.

Now, being a commissioner—a former commissioner—it is not
surprising that I would hope that Congress would continue to dele-
gate authority to that Commission, see how they exercise it, and
if you feel they are exercising it badly, then change that authority.
But that seemed to me to be consistent with your general hope to
remove some of this from the political arena and to try to make it
consistent and coherent.

So for that reason, I have expressed the view, sometimes color-
fully, sometimes not, that to have a somewhat random or different
assortment of mandatory minimum sentences is not consistent with
that and would not work well. That was the view that I expressed,
and it is not surprising that I have that view. I think it does not
work well from the point of view of criminal law enforcement. That
was the view that I have publicly expressed; that is true.

It is a legislative question, and however it is decided in Congress,
the courts will enforce the determination that Congress makes.

Senator HEFLIN. Well, I am not asking you to judge on this; I am
asking your view relative to giving advice to Congress. You are still
of the opinion that there ought to be a very few mandatory sen-
tences; I assume that is your position?

Judge BREYER. That was the view of the Sentencing Commission.
They prepared a study, and what the studied showed was when
they write guidelines, the departure rate is low; it is about 7 per-
cent, 8 percent downward and a couple of 1Ei»ercent upward.

Senator HEFLIN. Let me ask you another tough question. Sup-
posedly—this has been brought out by David Garrow’s book, “Law
and Sexuality,” and he suggests that you wrote the first draft of
Justice Goldberg's concurrence in Griswold v. Connecticut. Will you
givg us information pertaining to your participation in that opin-
ton?

Judge BREYER. If you had worked for Justice Goldberg as I did,
you would be fully aware that Justice Goldberg’s drafis are Justice
Goldberg's drafts. It was Justice Goldberg who absolutely had the
thought, that his clerks implemented, and both my coclerk Stephen
Goldstein and I did—there were two at that time—and we worked
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on that draft. I might have worked on it a little more than he. But
it is Justice Goldbelgs draft.

Senator HEFLIN. Well, as a clerk, you generally follow the direc-
tions of your judge—

Judge BREYER. That is correct.

Senator HEFLIN {continuing]. Or you cease to be a clerk.

Judge BREYER. That is correct, that is correct.

Senator HEFLIN. Much has been said about your ability to be a
consensus builder, and the collegiality of the Court. Do you think
that the collegial atmosphere of the John Marshall Supreme Court
is preferable to the more—or at least it appearing—to the appear-
ing contentious atmosphere of the Court today; and what do you
think are the advantages of collegiality and consensus, and what
role do you think you can play to help bring this about?

Judge BREYER. That is a very big question. John Marshall’s Su-
preme Court played a major role in building the United States of
America. It made real the constitutional promise that there would
be one Nation. It did that through the decisions that we all know.

I think the consensus was critical there to the fact that we have
a United States with limited government, with great freedom, that
allows us to live together. It is a remarkable thing, that Court. No
court could live up to that Court—maybe the Brown Court—but
really tough to do.

Consensus is important. Consensus is important for a number of
reasons. One is the effort to obtain consensus tends to downplay
the individual ego of the individual judge, and that makes it more
likely that there will not be subjectivity, and there will not be per-
sonal views, and everyone will put his mind or her mind to the
more important task of determining the law.

Consensus is important because law is not theoretical; law is a
set of opinions and rules that lawyers have to understand; judges
have to understand them; lower court judges have to understand
them. And eventually, the labor union, the business, small busi-
ness, everyone else in the country has to understand how they are
supposed to act or not act according to law. And consensus helps
produce the simplicity that will enable the law to be effective.

Now, how do you achieve that consensus? That is hard. It is not
a question of bargaining—I will give you that, or I will give you
that—believe me, it is not that kind of a question. It is a question
of trying to listen to other people. It is a question on our Court of
each judge listening to the other. And I bet you found that on yours
as well. And you think it is so much more important to another
person. You listen to the argument, and even if you say, “In the
opinion, it might be argued that, but we reject that,” the other
judge is much happier. The point of view is taken into account, and
that tends to draw people together. And then, when the different
Jjudges understand that their own ego is less at stake, you do not
stick on every little minor thing; try, and try to get a view in the
opinion that is straight, that is clear, that pays attention to the dif-
ferent arguments and that treats them fairly, then I think consen-
sus comes along. It is pretty general, but I think it is important.

Senator HEFLIN. Charles Evans Hughes once wrote that dissents
are vital to a living Constitution because they appeal “to the brood-
ing spirit of the law, to the intelligence of a future day, when a
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later decision may possibly correct the error into which the dissent-
ing judge believes the Court to have been betrayed.” You, however,
have commented favorably on the fact that your circuit produces
very few dissenting opinions. Don’t we make bad decisions worse
by discouraging dissenting opinions? Should Justice Harlan have
been encouraged not to write his now famous dissent in Plessy v.
Ferguson?

So now I am asking you—a consensus builder, when and in what
circumstances do you feel that dissenis ought to come from the
members of the Court?

Judge BREYER. In my own court, and I am sure in yours, Sen-
ator, there is no problem-—there was no problem—if people felt
strongly, they dissented. The thing that you would like to have the
judges feel, and that is why I feel we were quite lucky in the first
circuit, is look, this is not a matter of your own ego, this is not a
matter of being picky that it does not say exactly what you want
on minor things. Use common sense about this. Remember that you
are writing for lawyers and judges and others who are going to
have to apply this opinion and live under it. Remember all that.
Now, if you think that this majority opinion is wrong on a signifi-
cant point, you file a dissent. That happens. That happens in our
court. It is the right thing.

Senator HEFLIN. Before joining the Supreme Court, Justice Gins-
burg said that she felt the Supreme Court judges wrote too many
memorandums and held too few discussions. Do you agree with her
assessment, and in encouraging consensus in the first circuit, did
you find it easier to encourage consensus by speaking as opposed
to writing to each other?

Judge BREYER. That is interesting. I agree with her about quite
a lot, but not on that. It actually helps to put it in memoranda. It
is interesting, you know, in our court, Judge Torruella is in San
Juan, Puerto Rico; Judge Cyr is in Maine; Judge Bownes and
Judge Stahl now are up in New Hampshire; Judge Campbell and
I and now Judge Boudin were in Massachusetts; Judge Selya is
down in Rhode Island. That is where we are most of the time, and
we most of the time communicate through memoranda; and actu-
ally, the memoranda help, because you start talking about a com-
plicated case in a discussion, and then people get—“I cannot re-
member exactly; was it this point, or was it that point, and what
did I actually think about it?”—and before you know it, the discus-
gion gets a little confused. But if you get into the habit of do not
worry about your English, do not worry about it being perfectly
phrased—if you have an idea, put it on a piece of paper, sit there,
write it out, send it around. And you get into the habit of reading
each other’s views and realizing nobody is wedded, but this is what
he is thinking at the moment, and we will change that. That actu-
ally helps. So I am more on the side of written, actually, than oral;
I have learned that.

Senator HEFLIN. Well, does that give you more of a wedding,
though, sometimes, rather than discussing it?

Judge BREYER. No; you can discuss it——

Senator HEFLIN. There are a lot of Justices with a prima donna
approach, and there are a lot of prima donnas on the bench who
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have an idea that they have a pride of authorship and a pride of
language that is difficult to make them change.

Judge BREYER. Oh, yes, but you have to get the habit that this
is really tentative. You know, another interesting thing is people
get into the habit, they have an idea, and the other person incor-
porates it into the opinion; sc you have helped the other person
write the opinion. Interesting. That can——

Senator HEFLIN. I see my time is up.

The CHAIRMAN. Is that spoken as a former chief justice or as a
Senator?

Senator HEFLIN. Well, maybe more as a former justice; I would
say that they are not wedded as much around here because it is
generally written by staff. [Laughter.]

The CHAIRMAN. Senator Brown.

OPENING STATEMENT OF HON., HANK BROWN, A U.S. SENATOR
FROM THE STATE OF COLORADO

Senator BROWN. Thank you, Mr. Chairman.

Judge Breyer, we all admire not only your outstanding record,
but yeur perseverance in surviving this deliberation. We trust that
you will be kinder to the people who appear before you at Court
than we are to you.

I have been particularly intrigued with the opportunity to read
some of your writings—I have not read all of them, but I have read
some—and to listen to your responses, You strike me as an individ-
ual who is not only a legal scholar but as someone who combines
it with a scientific approach to examining facts. I sense in you a
willingness to go beyond a doctrinaire political philosophy and look
at facts in making up your mind. Is that a fair judgment?

Judge BREYER. Goodness, [ hope so. I am a little biased, but I
hope so. Thank you.

enator COHEN. I think the judge indicated he does not like flat-
tery.

Senator BROWN. Well, I think we can take care of that, too. But
I find it intriguing and refreshing that someone would have that
orientation. That scientific, nonideological approach to judging is
much needed in our judicial aystem,

You spoke earlier today about the courthouse in Boston. Senator
DeConcini addressed the expenditures and walked through some of
the factors with you. There were several items that were not cov-
ered, and I just wanted to clear those up.

First, it would be helpful if you would outline the responsibilities
you, as the chief judge of the First U.S. Circuit Court of Appeals,
had with regard to that courthouse. What was your responsibility?
What did you control and not control?

Judge BREYER. We came in—I say “we,” because Judge Woodlock
of the district court and I were basically the judges' representa-
tives—and we worked with primarily the people in the General
Services Administration. And where we entered in the process, the
demand for the courthouse—the need for it had been there for
many years before I became chief judge, and eventually, through
a normal governmental administrative process, the demand led to
a GSA study, which led to show the need for the court, which led
to funding, all of which goes according to rules, and I think all of
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the funding was provided according to rules. The amount of the
funding is set according to rules, and all that I think was applied
right across the board in normal way.

Where we really entered was that what Judge Woodlock wanted
to do and what I wanted to do was to use with this what I think
a perfectly straightforward appropriation for a courthouse that has
a straightforward need; could that money be spent in a way that
would be of benefit to more than judges and more than litigants
and more than lawyers. We had a very attractive site. We spent
a long time trying to choose the right architect. We narrowed it to
seven. Certainly, I think those seven, most of them would be on
anyone’s list of the best architects in the United States. Eventually,
we chose an architect, Harry Cobb, and I will tell you what he did
to us that is so interesting to me.

He showed us a picture of a courthouse in Virginia, a courthouse
that was built T think in the 17th or early 18th century. And what
you saw in that courthouse was not expense. It was made of inex-
pensive material. It had one room, and it had a portico in front.
And in that portico, you could see it was the center of the town.
Not just lawyers and not just judges, but everyone in that town
would gather there, because that building, as so many courthouses
in the 18th century and in the 19th century in this country, in the
North, the South, the East and the West, they were symbols, and
they were used as symbols; they were used in reality as centers of
pla(;:es. Government is part of the community in many ways,
and—

Senator BROWN. My question was really more focused on wheth-
er you, a8 chief judge, were the one who made the decision on
which architect was hired? Were you the one who made decisions
on the plan? What I wanted to pin down was specifically what your
responsibilities were in that process.

Judge BREYER. We had a committee, and the committee was
GSA, and GSA has the legal authority, and the legal authority was
always with GSA, But GSA was extremely cooperative, and GSA
worked with us and brought the architects in, and we worked to-
gether, and we would meet every, single week, and we worked with
community groups, we worked with all the groups in the city that
had an interest in this. I would call it in practice a cooperative
process; in law, it was a legal process under the control of GSA.

Senator BROWN. So they looked to you for advice, but for exam-
ple, you were not the one who set the budget for the courthouse?

Judge BREYER. No; that is correct.

Senator BROWN. The newspaper reports indicate a cost of $285
a square foot cost for the building and estimate that it is triple the
average courthouse. Are those two assessments correct as far as
you know—the $285 a square foot figure, and that it is three times
the average of & normal courthouse?

Judge BREYER. The number—I do not know how they calculated
it—but the number that I usually think, which is a GSA calcula-
tion, was somewhere around $212, $214, somewhere in that range,
and that it was right in the middle of the price of Federal court-
houses; that is, there were quite a few more expensive, and there
were quite a few less expensive. It is right in the middle range.
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That is my impression. You could check directly with GSA. They
have all the numbers.

Senator BROWN. The Washington Post and another one of the
Washington papers indicated that the courthouse included a
ﬁ450,000 appropriation for a boat dock associated with the court-

ouse.

Senator GRASSLEY. Does that mean the judges lost their moor-
ings? [Lau%hter.]

nator BROWN. Well, I think it is probably in the interest of the
Senate not to talk about people who have lost moorings.

I am wondering first of all if the boat dock was in your rec-
ommendations and if it is something you approved of?

Judge BREYER. We have no choice. That is to say, it is built on
a piece of land that had a boat dock there already, and 1 think,
under the rules and regulations of GSA, that that boat dock must
remain suitable for water transport. It was going to be used for
public water transport in the city. The hope, I think, of GSA there
is that this could be used for public water transport of all different
sorts; the Park Service might use it. But the requirement that it
be restored and retained was there under normal rules and regula-
tions. We had no choice about that.

Senator BROWN. And $789,000 for original art work?

Judge BREYER. In every public building under the rules and reg-
ulations of GSA, I think under the Senate and congressional law,
one-half of 1 percent, I believe it is, of the construction budget
must be set aside for works of art, and this was done according to
that rule, regulation and law, and I think it helps that.

Senator BROWN. $1%2 million for a floating marina?

Judge BREYER. That must be the same as the first.

Senator BROWN. In combination with the dock.

Judge BREYER. There is only one dock there, There is only one
dock, and that is a restoration of the dock that was there already.

Senator BROWN. Thank you.

Let me draw your attention for a moment to an interesting area
of law. With your broad experience, you ought to have some inter-
esting comments for us. We have been fortunate enough to pick up
some of the tenets of common law as we develop our own law. One
of the more interesting common law concepts that Blackstone re-
cited in his works is the idea that the sovereign can do no wrong,
or the king can do no wrong. It has been modified over the years.
The British have found areas where they make exceptions to it.

The Framers of the Constitution found something in this concept
to model on, and they created areas of congressional immunity. The
Constitution, in the speech and debate clause, seems to grant Con-
gress some immunities. We have also exempted ourselves from a
variety of statutes, whether it is civil rights, or OSHA, or fair labor
standards, and a variety of others.

Over the years, I have seen disclosure requirements simply ig-
nored when Members of Congress did not comply.

We have made some progress in the last few years in changing
this. The U.S. Supreme Court said in U.S. v. Lee in 1982 that no
man is so high in this country that he is above the law.

I want you to reflect for a moment on what you consider to be
the constitutional basis for legislative immunity from the law.
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Judge BREYER. The most obvious place is the speech and debate
clause. Let me see if I can find it readily. But the speech and de-
bate clause does basically mean that you, during your speeches and
debates in the floor of the Senate or in the House of Representa-
tives, have an immunity, and that immunity, for hundreds of years,
has been seen in the law not just as a protection of you, but as a
protection of your constituents, those who vote for you, to make
certain you are completely free to say what you want on the floor
of this 1YIouse. That is protecting them, and I think that you are
protected in order to protect them.

Senator BROWN. Do you see exemptions other than relating to
speech and debate that would exempt us from criminal prosecution
or civil legal action if the underlying action is not related to speech
and debate and not related to a specific exemption in law?

Judge BREYER. In the Constitution itself, I cannot—nothing im-
mediately comes to mind. There may be a range that I am missing,
that just is not coming into my mind, but that ——

Senator BROWN. | appreciate that sometimes we are hitting you
cold with these things, and you need time to reflect.

Judge BREYER. Yes,

Senator BROWN. What basis you find in the Constitution for judi-
cial immunity.

Judge BREYER. There is a judicial immunity. It is well estab-
lished that there is a judicial immunity from suit. Whether that is
a constitutional basis, many of these—what I do not know in an-
swering your question, since that is such a well established thing,
and how interesting you ask me a question, something I know, ba-
sically, that that is well established? and you are saying does it rest
on the Constitution, or does it just rest on this long tradition that
was a common law tradition and then picked up in &e Federal sys-
tem—that is a good question, and I do not know the answer to
that. I do not know the answer to that.

Senator BROWN. Obviously, our practices are somewhat mixed,
because they rest not only on the Constitution and the common
law, but specific statutes as well. In Nixon v. Fitzgerald, the Court
considered Presidential immunity. The Court decided that the
President has absolute immunity from civil damage liability arising
from his official acts, in the absence of explicit congressional action
indicating the contrary.

What do you consider the constitutional basis for Presidential im-
munity.

Judge BREYER. I do not know how article I and article II really
interact with what this long tradition has been. There is a famous
statement by Learned Hand—and now, having referred to it, I am
sure I will get it wrong—but basically, he talks——

Senator ﬁROWN. He is not here to contradict you.

Judge BREYER [continuing]. That is true—but he talks about this
tradition of immunity and explains it very well how many officials
do have immunity, and the reason—a policeman, for example, in
certain areas, or prosecutors in certain areas, or judges—the reason
is basically to permit a public official to act so that Government
can function without thousands and thousands of lawsuits; then,
what is the nature of the immunity, and under what cir-
cumstances, and is it qualified, and where is it absolute. Those are
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the subjects of dozens of cases, dozens and dozens—indeed, we
have had an awful lot in our circuit arising—a lot of them have
arisen in Puerto Rico, actually.

Senator BROWN, Do you see an immunity for the President that
extends beyond his official acts?

Judge BREYER. That, I do not know.

Senator BROWN. Do you see a basis in the Constitution for the
President to order a Federal judge to dismiss a private suit filed
against him if that suit is not related to his official acts?

Judge BREYER. Those are the kinds of questions that have never
come before me. If they ever came, I would read the briefs, consider
the arguments and think about them, and try to get the correct de-
cision.

Senator BROWN. I can appreciate that as a proper approach and
one we would hope you would take, My question is, Do you know
of a provision of the Constitution that would grant the President
the power to order the dismissal of a suit against the President if
it did not relate to official acts?

Judge BREYER. There are the cases that I know and the cases
that I do not know. The cases that I do know—as you began, I sud-
denly realized that while I am quite familiar with a lot of law in-
volving immunity, I have never had to face the question, or never
thought through, or it has never arisen, what the constitutional,
common law, or statutory source is for the fundamental immunity.
And then the area I do not know really at all, because it has never
come up, is this question involving the President.

Senator BROWN. Thank you.

Let me refer you now to the field of property rights. You have
talked with several members of the committee about property
rights. One of the intriguing things in this area has been the phe-
nomenon of the classification of some rights as being property
rights and some rights being personal rights and, in our discussion
of them, separating them into different categories. My own perspec-
tive has been that it is very difficult to separate the two; it is an
artificial distinction. Someone’s ability to own property is a per-
sonal right in that someone’s person is affected by what happens
to their property. Whether you would agree with me that that is
an artificial distinction or not, I want to direct your thinking to the
different ways we treat specifically enumerated rights and other
rights that are unenumerated, or implied by the Constitution.

The fifth amendment is an enumerated right that prohibits pri-
vate property from being taken for public use without just com-
pensation; or article I, section 10, “No State shall pass any law im-
pairing the obligation of contracts.” Those are rights spelled out
speﬁ:iﬁcally in the Constitution. They tend to re?ate to property
rights,

Then there is another set of rights that are implied by the Con-
stitution, under the due process clause for example. We apply dif-
ferent tests to these rights. Specifically enumerated property rights
in substance get a lower test or lower protection than some of the
unenumerated rights which are not even mentioned in the Con-
stitution.

In the Dolan case, the current Court had an interesting phrase;
I will read it to you:
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We see no reason why the Takings Clause of the Fifth Amendment, as much a
gzrt of the Biil of Rights as the First Amendment or the Fourth Amendment, should
relegated to the status of poor relation in these comparable circumstances,

What are your thoughts on the sentiments that quote expresses?

Judge BREYER. I do not think I see these things in tiers. I think
I see, or at least I start out by seeing—and 1 might learn more
later—but I start out by seeing the individual words of the Con-
stitution that start talking about rights as trying to identify certain
basic values or clusters of values, and those values are obviously
different, and they lend themselves to different kinds of potential
regulation or State interference, depending on what they are.

But you, I thought, said which is there is a sense in which a per-
son’s own personality can be mixed with a material thing—think
of your old sofa, or mine, or our house; we live in it for a while,
and think of how it becomes part of us. And there is something in
also being able to earn a living that is terribly important to every-
one. And those kinds of things—what the Court said in Roth—it is
the purpose of the ancient institution of property to protect people
in those rights which they rely upon in their ordinary lives. You
see, it is driving at something that is important under that term
“property™—a different thing than under free speech and so forth,
but stil]l something that is important to people. How that interacts
with the needs of the rest of society to function will be different,
because it is a different kind of thing. That is why the Constitution
does not enact some particular theory of the economy. That is why
the Constitution recognizes, and Holmes, again, recognized, you
know, the need, that it is perfectly necessary for the Government
to say to a coal mine operator: Coal mine operator, you must leave
columns of coal in the mine so it does not collapse. That is called
regulation.

Balancing what is at the heart of the matter in the case of prop-
erty and the need for society to function through regulation is dif-
ferent in that area than in some other area, but that is because dif-
ferent things are involved, and because, quite clearly, as we said
yesterday, no particular theory of the economy is written into the
Constitution.

The CHAIRMAN. Senator, would you yield on that point?

Senator BROWN. I would be glad to yield.

The CHAIRMAN. We do not balance in the same way whether or
not a black man or woman can move into a neighborhood.

Judge BREYER. No; absolutely not.

The CHAIRMAN. Explain the distinction, please.

Judge BREYER. There is a basic promise of fairness written right
into the Constitution in the 14th amendment.

The CHAIRMAN. So there is a tier—the Senator’s point is correct,
though—there is a tier.

Judge BREYER. Seen that way, there is a tier. Seen that way,
there is a tier. Seeing—you start talking about taking away a
toothbrush—I am saying there can be something basic, but there
is a tier, of course.

The CHAIRMAN. And you do see that tier?

Judge BREYER. Yes; I do.

The CHAIRMAN, OK. Thank you.

I thank you for the interruption.
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Senator BROwN. I wanted to go back to an aspect of this, but you
have intrigued me with your response. As I understand it, you have
talked with leaders of other countries who are in the process of
drafting constitutions. You observed that not cnly was the Con-
stitution important, but the customs and traits and accepted prac-
tices were perhaps equally as important.

Do you look to those in helping to determine what the Constitu-
tion means when you interpret it?

Judge BREYER. The way in which people live and how they live—
yes. The basic values in the Constitution are supposed to apply in
this society.

Senator BROWN, Perhaps there is no alternative. Perhaps that
has to be part of it. I am wondering how is it that some specifically
enumerated rights have received a lower level of protection than a
number of unenumerated rights have received. How do you justify
it in your own mind if you look at the Constitution?

Judge BREYER. Well, if you are thinking of—I think the answer
I pave yesterday is an easier way for me to make the point. What
1 had said—when you say that, when I see directly what you are
thinking about, it seems to me what you are thinking about is the
protection accorded property as compared, say, to the protection ac-
corded free speech. And I think what people learned over the
course of time was that when the Supreme Court in the early part
of this century began to say these are exactly the same thing, they
ran into a wall. And the wall that they ran into was it will not
work. And the reason that it will not work is that when you start
down that track, you see that what you are reading into that word
“Eroperty” is a specific kind of economic theory, the very kind of
theory that Holmes said the Constitution did not enact. And there-
fore the Constitution being a practical document has of necessity
given the Government greater authority to regulate in the area of
property than it has given the Government to regulate in the area
of free speech. That I think is the simplest way to look at it. That
is how I look at it.

Senator BROWN. And that is a line of reasoning that you are not
uncomfortable with.

Judge BREYER. No; I think that is well-established. [ think it
would be—I mean, I do not know that everyone accepts it—but it
seems to me a rather traditional—that does not mean there is no
protection for property, as you point out. There are specific parts
of the Constitution that deal with it.

Senator BROWN. You have talked with several Senators about re-
ligious rights. I am intrigued that the effect of our rulings has been
not simply to protect people’s right of religious freedom, but seems
in some cases to have gone to the point of protecting people from
religion—that is, restricting an ability to give a prayer at com-
mencement and so on. In effect, we have almost elevated the cause
of an agnostic or an atheist to a status above someone who has a
religious belief.

How do you view the rights of agnostics or atheists to impact a
public ceremony where a prayer is at issue?

Judge BREYER. These cases have to rise under the establishment
clause. I will stay away from any specific case. I think it is fairly
well established as case law that the establishment clause means
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at bottom that the Government of the United States is not to favor
one religion over another, nor religion ¢ver nonreligion, so that peo-
ple’s area of personal belief is their area. They can practice it them-
selves, and they should, and it is terribly important, and they cer-
tainly can pass it on to their children, and that is terribly impor-
tant.

But persons who are agnostic, persons who are Jewish, persons
who are Catholic, persons who are Presbyterians, all religions, all
religions and nonreligion, too, is on an equal footing as far as the
Government is concerned. That is the basic principle.

How you apply that, how you apply that is often complicated, be-
cause everyone believes, everyone believes, I, and I think I am not
alone, that religion itself, a church receives some assistance from
the State. No one is going o allow the church to burn down, with-
out sending the fire department. And there is a whole range of as-
sistance that churches can receive, and properly so.

Then when does that cross the line to become too much, to be-
come a kind of government establishment? That is what the cases
in the Supreme Court try to address.

Senator BROWN. When the Court rules that you cannot offer a
prayer at graduation, doesn’t the Court find itself in a position
where it is choosing between religious beliefs and an atheistic be-
lief?

Doesn’t the Court find itself favoring one over the other, once it
makes decisions in that area?

Judge BREYER. Well, certainly pecple have written and talked
about the very kind of problem that you raise. As I see that kind
of problem, it is not a problem of aiding a religious institution.
Really, it is a problem of a secular institution and the extent to
which you can inject religion inte that secular institution, at one
point, is it de minimis or really why not, and so forth.

I think as the Court has approached that, it has approached it
with a recognition that the great religious wars of 300 years ago
were fought over not just the religious principle for an individual,
but also the right of an individual and his family to pass on his
own principles to the next generation, that is over teaching. And
g0 it is not surprising to me that the rules become stricter and
stricter, the more the education of children is involved. And that
is how I see what has happened in the Court, and I understand
that there are difficult line-drawing problems.

Senator BROWN. Let me follow up just briefly on that. One of the
fun things that I do during the regular school year is teach a class
at Georgetown, to graduate students. It is a fascinating time. They
are very, very bright young people. I learn a lot from them.

But one thing I find is their sense of history, their sense of back-
ground, frankly, is not up to their abilities in other areas. I suspect
that because some want to avoid any potential problems with an
establishment of religion question, that society’s response has been
to simply ban or restrict or prohibit or not teach anything relating
to religion. In other words, out of fear of someone accusing them
of fostering, or pushing, or assisting a particular religion, we have
almost banned the discussion of religion, religious backgrounds,
and religious history from our curriculums in school.
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Is this what you think is necessary to prevent the establishment
of religion?

Judge BREYER. Teaching history of religion, teaching history, his-
tory w%xich involves religion, I do not know of any opinion that says
you cannot teach history. The question suggests to me what I very
much believe, which is the importance of clarity, the importance of
the Court making clear and separating what can be done from
what cannot be done, and understanding that a Court opinion is
going to be read by lawyers, other judges, school administrators,
and those who have to live under it.

And what your question to me suggests iz a concern that people
take an opinion that says don't do X, and then they incorrectly in-
terpret it to say we can't do Y. I think that that shows need for
the kind of clarity that will allow people to do what they are per-
mitted to do.

Senator BROWN. I think you have hit the nail on the head. You
have described exactly what has happened. There are many who
are concerned that the way the Court has interpreted the establish-
ment clause in this country has led to a government establishment
of secularism. That is not my interpretation of what the Constitu-
tion means.

The CHAIRMAN. Senator, you have hit the time over the head—
we are over a few minutes.

Senator BROWN. Thank you, Mr. Chairman. I will wind up with
that. If the judge has any comments on that particular observation,
I would appreciate it.

Judge ]§REYER. Thank you.

The CHalRMAN. Judge, what we will do, we have gone now for
a little over an hour and a half, we will break until 12. Before we
do, let me explain what we will do after that. The schedule, after
consulting with my colleagues, is that we will then come back and
go from 12 until 1, with Senators Simon and Cohen, and then from
1 until 2 we will break for lunch, and we will come back. If Senator
Pressler is able to be here, we will start with him. If not, we will
then go to Senators Kohl, Feinstein and Moseley-Braun, last, but
?gt least, and then make a judgment of how we will proceed from

ere.

So we will now recess for 6 or 7 minutes until noon, and we will
come back with Senator Simon.

[Recess.]

The CHAIRMAN. The hearing will come to order.

Welcome back, Judge.

Judge BREYER. Thank you.

The CHAIRMAN. I now yield to Senator Simon.

OPENING STATEMENT OF HON. PAUL SIMON, A U.S. SENATOR
FROM THE STATE OF ILLINOIS

Senator SIMON. Thank you, Mr. Chairman.

I might mention I speak with some prejudice, because back in
1972 I lost a race for Governor in Illinois, and in the spring semes-
ter of 1973, I was a guest lecturer at Harvard and met a young law
professor and his wife and, as I recall, two of the three members
of his family sitting here. I was very impressed then and have been
impressed through the years.
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I would like to enter into the record the letter from John Frank
on the whole question of ethical conduct. John Frank has testified
before us on several occasions.

The CHAIRMAN. I think on every occasion we have ever had a
nominee.

Senator SIMON. That is just about right. It makes very clear that
Judge Breyer's conduct has been within ethical bounds.

e CHAIRMAN. Without objection, it will be placed in the record.

[The letter referred to follows:]
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JUDGE STEPHEN G. BREYER DIBQUALIFICATION MATTER

L ldsctitiontion - John P. Frank.

Mr. Frank is a partnsr at the law firm of Lewls and Roce, Phosnix,

Arizona, who has beso haavily (nvolvd in mattars over the
Eo {2 the author of the ssminal on thet sulject in the 1947 Yele

Law Journal. Ha was subpomnsesad by the Senate Judiciary Committes to testify a5
an sxpart ao disquatification in connsetion with the nomination of Judge
Haynaworth to the Suprems Court in 1980, In tho aftermath of that episods, the
Congress took to rawrite the Disqualifieation Act, ereating the present statuts, 28
US.C. § 455, Simultanecualy, a commission under the shairmanship of Chisf

The forsgolng cutting ls my fng) conelusion on this yabject. I am alded
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& Bridgee of San Francisco.
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In his capacity as an lnvestor, Judge Stephen G. Breyer has besn a
"Name" on varicus Lioyds syndicatss up to & mukitouin of 15 at any ons time aver
an 1lsear pariod from 1978 through 1988, This means, sesentially, that be s ona
of a mmber of lavestors who have put their credit behind the syndicates to
guerantse that claims arising under certain insirence policias dirsatly written or
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aifoct of & given wult on thelr wealth," New York Corp, v, Hart, 196 P.24
978, 980 (7th Clr. 1966). As Chief Justics Traynor sald of this excaption, it
“because of the frepossibility of kneping track of the portfolio of Fush & fund,” Sen.
Eirg. 1978, Houss of Rep. Bubsomm. Jud Com. on 8, 1064, May 34, 1974 (hereafier
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Hrg. 1974, p. 18,

(1> Qunarahip in & mutosl or commen invertment
fund that holds securities is not e "financial intersst” in such
mlunlm tha judge participatas in the management of

L A large Licyds syndicsts Is » "common investment fund.” There
in & definition in Reg. # 280,132 of "cammon trost fund,’ which is a partiouler
type of bank sscurity spacifically exempted fram the Sacuritise Act of 1833
pursuant to Section 3(a)(2). Thae only ussful portion of that defindtion is
‘maintained sxchisively fov the collective ipvestment and reinvestmant of monies
contributed thereto by one or more [bank] members. . " A "common saterprise’
i ope of the four elements of an "lnvestmant contract” as set forth in the Howey
case:

[Aln investinent contract for purposes of tha Securities Act
maeng e contrast, fransastion or schams whereby a person
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[1) iavests his maney, (2} 11 8 commen snterpeing, aod (3] s
led o expact profits, [€] sclely frum the elforts of & promoter
or third party .. .

8XC v, W. J. Houwey Co., 828 US. 293, 298 (1046). The comeion entarprise
requirsntent ls usually satisfisd by a number of iyvestors who bave a simdlar stake
in the profitability of the wenture.
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other cormmon fuad investmant. It s an investment in a common fand in whish
the judge has no practisal way of knowing oo what hs may make & return.

V. The Non-Pmrty Exceviion Critecin

Under § 485(0(0), “Onancial internst’ covers "ownerehip of « lagsd o7
equitable intarest, however small® and then moves on to an additional thing, "ora
relationship as director, sdvisor, or other sctive participant in the sffsire of a
party.” This, too, is upder the “however small® eriterion, Sen, Hrg. 1978 at 115.
This the jodge {f be is & ereditor, debtor, or supplier of & party i bs
will be affected by the result; but this cnly spplies to o party, id. 115. A difTerent
mdndhqyundundnlﬂ(d)wdmhwmwmﬂnu
mutual insurance or mutual savings. Hoere the disqualifying interest st be
“substantial’; the "however ymall® stapderd la inepplicshle, There is more latituda
hﬂnthmhho&cnhﬁunﬁlpmdthmunbouuhﬂydmﬂndnh
"non-party” involvemant of the judge. 1hawe elsboruted an this topie in

1972 Utah Law Raview § 77, which bas reflected the views of
Profassor Thaods of the Utah Law Behnal, reporter on the saron, and which ls
refirenced in the legislative history of § 488, Sen. Hrg 1978 at 113,

This covers the relationshiy of the judge not in terms of his ditwct
ﬁmnmllmmtinaplrty(fnumchhudhquuﬂﬁutwnhnbuluhmd
unawarensas is not refevant)” but rather covers non-party intarest. For classio
Dlustration, if the home of 2 judge Is in an irvigation distriet and if ha is passing on
the valldity of the charter of the irrigation district itself, the answer to that

1Sse, In re Cement Antitrust Litigation (MDL No, $6€), 686 F.24 1297, 1818 (9th
Clz. 1082) Judge was disqualified when his wifs bad a miner investmant in a party,
“Alar fiva years of litigation, & multi-million doilar lewsuit of major national
?39’9!?2)“ with over 200,000 class plaintiffs, grinds to a halt over Mra, Muecla'’s
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question may affact tha valus of this home. As owoer, be Is Dot ot all & party to
the casc and he hes no Anencial interest (o the trrigetion company, but he is
affsctod. Tha distinction in these non-party cases la that here the intarest, instesd
of being measured by the "however small® criteria must he “substantial” and also in
oouverss to the direct financisl interest, must be knowing, Statement of Prot. E.
Wayne Thode, Hesring, Subsormm. 8en. Jud, Com. on B, 1084, July 14 and May 17,
1878 (hereafter Sen. Hrg. 1278), pp. 95, 87, 108, and tha illustration given is
sharebolder a domestic burk where decision conoerning another bank will heave

approach to nonparty
Setes Tel, & Tel. Co,, T06 F. Bupp, T80-81 (D.NM. 1869).

H'njudquowumkcfummhthnmhdumuouofm
partics to tha oass,” he ls not “substantially sffacted” by the outoome and s not
disqualified, as the Fifth Olrouit held In In rw Placid O Co., 802 .24 788 (6th
Cir. 1986), reh'g den., 806 F.2d 1030 (5th Cir. 1886). The judge in Placid Oil
owned siock in @ bank and was not disqualified fram hearing o sase that could
affact the banking industry.

In Chitimacha T'ribe of Louisiana v. Harry L. Laws Co., 890 F.24 1157,
1168 (St Cir. 1952), cert. den., 484 U8, 514 (1083), and Ogala Siour Tribe v.
Mlﬁn.aa 722 ¥.2d 1407, 1414 (Ath Clr. 1983), oert. den., 4556 US, 807

ba & disqualifying fntevest, The partiss seeking disqualification (a both cases
argusd that all land within the tarritery would be dirsotly affected by tha cutooms
of the Htigation, which was a title dispute. That argumant was rejected in both
canes bacnuso the disposition of the lidgation would not sffect the judges’ Htle in
any way.

A rure case involving insurance in a disgualification controversy is
Waingart v. Allen & O'Hare, Ing,, 654 .24 1096, 1107 (8th Cir. 1981). The judge
in Weingert avnsd three 1ifa inouranss polisies, "represetting mutusl ownarship® in
s corporstion whish wholly owned ths deferdant corporations, Based in part on
Advisory Coramittes Opinion No, 62, that e judge insured by a mutual Insurance
ompany i3 not disquaiified to hear cases invalving that company unless he was
also & stockholder, the court held "the judge’s mere ownership of throe lite
insurance policies, reprasenting mutual ownership, in the parert sorparation of a
party to the sult does not demonstrate that the outooms of the procssding oould
have substantially affected the value of the swnership interest.” I/d. at 1107.
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In Depariment of Energy v. Brimmer, 673 F.2d 1287 (Temp. Emerg. Ct.
of Apps. 1532) the court ldajuphurmpmlnwhhgmnaﬂw
Program, who had stock othar Entitlement Programs, was
disqualified. In resching this mmmummmmnm
tho have a finantiat ioterest (o the subject matter in controverwy, and, if not,

judge bave soms othar intereet that could be substantislly atfssted by the
m«muumn.

The ovurt bald the judge did not have & Anancis] intyrest in the sulject
matter of the Etigation, with a brief analysis:

The usa of the term “subjuct matter” suggests that this provision of the
statate will be most sigificant in in rems procesdings. See E. Wayna
Thode, Reparters Notes to A.B.A. Cods of Judidal Conduct, 86 (1979).
Wa hold that the judge doss not have & direct esonomie or financial
interest in the outcoms of tha cass, and thus could hear it without
contravening the constitutional dus prooess.

Hare Is where Judge Breyer drops completely cut of the disqualifieation
tircle. In the financial velationship of axy of his cases to the totality of his
dividend potential, his Nums {s utterly trivial end, (n any case, he not only does not
know that a litigant is insured with the syndioates but, reslistically, bne no
prmtwd‘ﬁndiuout. As tha leglalative history clearly shows, it is intended

these situstions, genarally

Alaskan district judges must disqualify in cases claiming “smounts for the Alaska
Pmmmmmmmmmmmmm
Hald, no disqualification; the amounts are too remots end speculstive, Ercon Corp,
u. Heinze, 792 F. Bupp. 77 (D. Ala. 1692). For perhape the laading case that a
Jjudge should not disqualify fur a contingnt lntavest whers be is not & party but,
spoculatively, might get & small dividand some duy, see In re Va. Elee, Power Co,,
539 P.2d 307 (4th Cir. 1970),

Vi Apnesrance Of Impropristy.

This leaves the generallzed provision of § 455(a) that a judge shall
disquaitfy where "his impartiality might reasonably bo questioned.” This is
commonly csught up in the phrase which has a long history, pre-§ 455 ABA and

AL



220

Fm July 12, 1994 Page T

e ———
LAYYARS

to daal with decisivaly. Howewsr, the has gained technical in both
the legislative history end the cases; it doss not mean that [
fnger and expressing dimney is enough. , whan, &

mmdhmmwwmhmuwmb
ditfioult to maks them “hoproper.

mm¢mwm-dwnm.'mmmng judge to
disqualify whare his fmpartiality may ressonsbly be questioned. Both Justice
Trayner and My, Frank advised the Sinate committes that this disqualifiontion was
wuwwmmmmmmmmmmmu
15. These do not suthorise disqualification for "remote, contingeit, or spectiative
frterest.” or "Indirect end attennated interest™. In re Drexel Bumbam Lambert Ine.,
861 F.3d 1907, rek’y den, 869 F.2d 118, asrt. den. 490 U8. 1102 (1968); TV
Communications Network, Ine. v, ESPN, Inc., 761 F. Supp. 1077 (D. Calo. 1961).

It {s here that the common fund exception hae grest bearing by snslogy.
Buch an investzoant invalves the same faviars which motivated the common find

sxzoeption,

invest and clesrly exoapt from the rigorous disqualification standards investments
in common funds where the fudge has no effective way of knowing precissly what
Interesia may ba within the seope of the investmants. Fonotionally an juvestment
in Iloyds {s the same e an investment in any common fund with genarel holdings.

mﬂmﬁm m i

As noted {n the preliminary observations to this memcrandum, the
concern here is grosaly exosszive. The syndicates have & broad reach. The returns
to the Names could be affectad by numerous sther matters beside polhstion elaima.
For & cotiprehensive discussion of the yroposition that there ls no ground for
disqualification because & case may affect genaral rules of law, we New York Cliy
Develop. Corp. v. Hare, To6 P 2d 970, 979 (7th Cir. 1968) CAlmost every judge will
bave some remots interest of this sore.”)

Almost any case relating to tho business community could relate to
Lioyds {n soms remota way, and any number of cases can relats to other reaches of
the business community. Even the criminal cases, in at least soma instannsas, ean
have significent business fallout, as for example, the RICO cases. To say that
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ba to say that judges should not invest in o busitess

1 reltorsts thai naiihar the canon nor § 455 meant to preciude
investnant by judges. mm“ﬂnpnm:u-hwlhﬂp
bacause, if there were disqualifisstion here, thare would

a8 to t0o many other aspects of fuvestroent. ﬁhwwlddmnths
statute.

pnpose of tha sances snd the
VoL Conclusion.

&4 not in the whish
- ﬁmm dhqudib pollution oases

mmmmmmmmmmww

Jolm P, Frank

i
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Senator SIMON. There is one question that has not been clarified
completely in connection with Lloyd’s of London. You have talked
about the dates, and in 1988 you started to close those ties, and
in the 1970’s purchased your interest. What is not part of the
record, and I think should be clarified by you for the record, is that
you were not on the court when you purchased your initial interest.
Is that correct?

Judge BREYER. That is correct, and when I became a judge in
1980, I disclosed it to the committee. That is correct.

Senator SIMON. But the purchase was not at that point.

It is interesting that next to the first amendment, the amend-
ment that has come up for questioning and referred to more often
than any other is the ninth amendment. One former appellate
court judge has called it an ink blot on the Constitution. You re-
ferred to the history yesterday. James Madison originally had 12
amendments he wanted on the Bill of Rights, but in sending them
around, he sent them, among other people, to Alexander Hamilton,
and Alexander Hamilton said if you spell these rights out, people
say these are the only rights people have. And so the ninth amend-
ment was added, which 1 think is an extremely important amend-
ment.

We had a nominee before us a few years ago who said the ninth
amendment says the enumeration in the Constitution of certain
rights shall not be construed to deny or disparage others retained
by the people. And he said that when they say “retained by the
people,” that the Framers probably meant retained by the States.
That is a very different meaning. And as you look at the following
amendment, the 10th amendment, it differentiates between States
and the people.

What is your construction? When the Constitution says “retained
by the people,” what does it mean?

Judge BREYER. Retained by the people, that is what I think it
means.

Senator SiMON. Right. Then when it talks about unenumerated
rights, how do you, as a Supreme Court Justice, how do you deter-
mine what those unenumerated rights are?

Judge BREYER. A very good question. It says that there are oth-
ers. It says don’t construe the Constitution in such a way to deny
the existence of others. The word that protects the others is the
word “liberty” in the 14th amendment.

What is the content of that word “liberty”™? The general descrip-
tion given by Justices like Frankfurter or Harlan and others, those
rights that through tradition our people view as fundamental. That
is a phrase used. Concepts of ordered liberty, that is another. Over
time, the precedents have achieved a virtual consensus that almost
all the rights listed in the first eight amendments are part of that
word “liberty.” And almost every Justice has said that there are
others, sometimes described as rights of privacy, and in various
other ways.

Where does it come from? In deciding how to interpret that word
“liberty,” I think a person starts with the text, for, after all, there
are many phrases in the text of the Constitution, as in the fourth
amendment, that suggest that privacy is important.
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One goes back to history and the values that the Framers enun-
ciated. One looks to history and tradition, and one logks to the
precedents that have emerged over time. One looks, as well, to
what life is like at the present, as well as in the past. And one tries
to use a bit of understanding as to what a holding one way or the
other will mean for the future.

Text, history, tradition, precedent, the conditions of life in the
past, the present, and a little bit of projection into the future, that
is what I think the Court has done and virtually every Justice.
That is not meant to unleash subjective opinion. Those are meant
to be objective, though general ways of trying to find the content
of that word.

Senator SIMON. But the subjective enters into this, and there is
\\]flhat Learned Hand called the spirit of liberty that has to pervade
things,

Judge BREYER. That is true.

Senator SIMON. I do not mean to be putting words in your
mouth, but yesterday you talked about borderline cases, and that
is whai‘;ﬁ;ou will be deciding to a great extent, will be borderline
cases. en we get to borderline cases in this area of liberty, it
seems to me if we are to err, it should be on the side of freedom.
;ll'ou are nodding your head, but that cannot get into the record

ere.

Judge BREYER. You do not want to err, but you have to under-
stand—I do have to understand, and [ think everyone understands
that the Constitution was written to protect basic freedoms, which
are basic values, which are related to the dignity of the human
being. That dignity of the human being is not something that
changes over time. The conditions that create the dignity ma
change. The needs of the country for whatever conditions that will
permit the dignity may change, but the dignity is what stays the
same. And how to interpret the Constitution, that is the challenge.
That is the challenge.

Senator SIMON. You have answered in response to several mem-
bers on questions of religious liberty. It has been about 5 years
since you have had to make a decision in this arena.

Judge BREYER. That is true.

Senator SIMON. You have relied on the Lemon criteria, the
Lemon case, which the majority of the Court has relied on for some
time, and I believe are basically sound criteria. But there are two
members of the Court who difter with that conclusion. Obviously,
Kou cannot indicate how you might rule on anything, but since you

ave used the Lemon criteria, you are familiar with it.

Do you find the Lemon criteria basically sound criteria in line
with the spirit of the first amendment?

Judge BREYER. What I have always thought is that perhaps the
disagreement is a disagreement more about communication than it
is about substance.

The Lemon criteria say look to see if the Government has as its
urpose aiding religion. Look to see if the effect of the statute will
ave a substantial aid to religion. Look to see if the courts or the

government becomes too entangled with religion.

Those seem to me to be three helps, three things people might
want to look to, and that, I would suspect, is widely, widely shared.
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I suspect the argument comes in when the people want to say, well,
those are the only possible things. Are they always determinative?
Should it be communicated in the form of an absolute test? Should
it be communicated in the form of, well, these things help you iden-
tifgi That is where I think the area of disagreement likely lies.
nator SIMON. But the basic no excessive entanglement, that

there is a secular E}lrpose, and it does not have the prim effect
of advancing or inhibiting religion, those criteria are not otfensive
to you, if I can put it that way?

udge BREYER. No, no; tﬁey seem important criteria, and it
seems to me that what will happen—I amn guessing here, but [ sus-
pect their exact shape, how absolute they are, how helpful the test
18, that perhaps is an area of disagreement; but that those are im-
portant factors. I suspect—I am suspecting now, because I am not
certain—that there is widespread agreement that those are helpful
ways of identifying constitutional problems. And there may be
other ways, and those wafvs may not always apply. But that is
what I think is the area of disagreement. That they are helpful, I
suspect there is a lot of agreement about it. I am not positive.

Senator SIMON, Jeff Rosen wrofe in an article in the New Repub-
lic, commenting on Justice Blackmun’s departure more than on
your ascendancy, but obviously including that, said that for the
first time since the 1920°s the Court will not have someone who is
consistently speaking out for the least fortunate in our societ{y. And
I quote him, “Ever since Brandeis, at least one Justice has felt in-
stinctive sympathy for people on the fringe of the political process.”

If Steve Breyer is approved, which I am confident you will be,
will there be someone who will speak for those who are least fortu-
nate in our society?

Judge BREYER. I hope so. I hope so. I am not—normally, when
1 write an opinion-—-and it may be different on the Supreme Court,
if I am there. Judge Wisdom gave me some good advice. He said:

If you feel you want to write a purple passage because you feel so strongly, write
it, and do not use it. Because people want your result, they are not necessarily inter-
ested in your feelings.

It does make me unhappy when I see an individual who is get-
ting a very bad deal. That does make me unhappy. I think it makes
everyone in this room unhappy. And as a judge, mostly what you
have as an appellate judge to give to that person is your time and
your effort. So if you think that is happening in an opinion or in
a case, you can read through the record with pretty detailed care.
And if it confirms that is what happened, what I will try to do is
set out the facts as dispassionately as possible, for the facts will
gpeak for themselves. And that can have an impact, too. That is
how I have approached it.

Senator SIMON. In that connection, in the process of writing an
opinion, you said earlier today Arthur Goldberg’s opiniocns were Ar-
thur Goldberg’s opinions.

Judge BREYER. Yes, that is true.

Senator SIMON. Judges are a little bit like Senators. A staff per-
son can write a speech, and we can go over and deliver a speech
on the floor of the Senate, and it may be very little of the Senator.
A judge can have a clerk, for all practical purposes, write the opin-
ion.
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I am interested in knowing how you go about writing an opinion.
Are the opinions that bear your name, are they Steve Breyer's
product? If you can comment just on the process because—and you
mentioned one other thing that is important, and perhaps because
of my background in journalism, every once in a while I read a
court decision that is so lacking in clarity, it is baffling to people
who read it. I would be interested in the process you go through
in writing an opinion.

Judge BREYER. For better or for worse, my opinions are mine. I
do sit at the word processor. I do spend most of the day at the word

rocessors. I have learned the life of a Senator is different, and I
ave learned some of the pressures that you are under. That is not
the life of a judge.

Both the job itself—when I write an opinion, I have my law
clerks read the briefs before oral argument. I read the briefs before
oral argument. We sit down and we discuss the case. I send them
off to get any material I think will be relevant, like a statute that
I want underlined because I want to be able to read it if it is key
to the parties at oral argument.

At the oral argument, you listen to both sides. And, interestingly
enough, most judges will tell you that the oral argument matters.
The law clerks often think it cﬁ)es not. But it does to the judge, be-
cause the attorneys know their case a lot better than I do, and you
learn what is important to them.

Afterwards, when the opinion is assigned, I will send my clerks
out to do a long memo, and I tell them we both can do research
and we both can think. But in a pinch, I will do the thinking, you
see. Their job is to get that research done. And they get it done.

And they come back in whatever form they want, a draft, a
memo, whatever. I take that. I read the briefs. },do not want them
to follow what they think I think. I want them to give me extra
input.

Then I take their input, I take the briefs, I take the record. I sit
down at the word processor, and I write a draft. That draft is then
given back to the clerk, and we go back and forth like an editing
process. And, eventually—I would say it is rare that it is less than
3 drafts; on occasion, it has reached maybe 25. But, eventually, we
reach an opinion, a draft, which is basically my draft, edited,
reedited, reedited back and forth maybe four, five, or six times.
That is the process. And I have to be completely comfortable with
every word in my opinion before it goes out for circulation to the
other judges.

Senator SIMON. And that strikes me as a very good process. Do
you? intend to follow that process if you are approved by the Sen-
ate’

Judge BREYER. I do; yes, I do.

Senator SIMON. We face a problem occasionally, a question on
whom does the Constitution and the law protect. One of the worst
decisions in the history of U.S. Supreme Court was the Korematsu
decision which in large part dealt with Japanese-Americans, but
also dealt with those wﬁo were In this country legally but not
American citizens.

We tend to face these problems in times of national passion.
When our hostages were held in Iran, President Carter issued a di-
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rective that Judge Green said was contrary to the law, that the
Constitution protects those who are here as guests of our country
legally, as well as American citizens,

The appellate court—and, again, a little bit like the Korematsu
decision—in a time of passion ruled 2 to 1 against Judge Green.
I happened to think it was the wrong decision.

But you have a decision in the case of U.S. v. Maravilla that
touches on this a little. I am interested in your perspective. Does
the Constitution, do our Iaws protect not just citizens of the United
States, but those who are not citizens who are here legally?

Judge BREYER. The issue in that case, if I am remembering it
correctly, dealt with the word “inhabitant” in a statute. And I think
that the reason—am I remembering the right case? Was that
the——

Senator SIMON. I do not remember whether that——

Judge BREYER. Yes; I think it was,

Senator SiMON, It was the case of a courier, someone who
wWag-—-—

Judge BREYER. The courier, that is it.

Senator SIMON. The courier who was in the United States just
for a day.

Judge BREYER. That is right. That is right, exactly. The question
in the case was—so the answer to your question is yes, because the
problem with the case arose out of the fact that most of the civil
rights statutes use the word “person.” And I think it was conceded
‘that if they had used in Congress, when they enacted that, that
word, there would have been protection for the courier who came
in in this case.

The problem was that in a particular provision they used the
word “inhabitant,” and so coulci) you say—and that was the legal
issue. Could you say that a person who is only here for 2 or 3
hours, who is coming in as a courier and just leaving, was an in-
habitant? And that was what created all the agony and the dif-
ficulty in the case.

But I think it was conceded by everyone that if Congress had
used the word “person”—and Congress does normally use the word
“person”—there would have been protection.

Senator SIMON. And as far as you are concerned—first of all, I
would be interested in your reflections on the Korematsu case, if I
may.

Judge BREYER. Of course, I think when there are pressures of
that sort, that is the time for a judge to stand up. I know it is dif-
ficult. That is what I always admired about Holmes. Holmes be-
lieved lots of deference is due the legislature. Pay a lot of attention
to the legislature. Let’s have a lot of restraint on the judge’s part.
But then when the right of free speech was infringed, suddenly
Holmes said, That is it, stop. And he stood up, even though it was
in dissent. So I think that is important in the case of a judge.

The irony about Korematsu, of course, I have always thought—
and I have rather always admired Justice Murphy's opinion. I
think it was Murphy. Because the majority was obviously worried
in the case because it was a time of invasion or people were afraid
there would be an invasion from Japan. And so the Court was say-
ing, but could we as a Court really stand up to the public with the
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military and people worried about invasion? And that led them to
interpret the l)aw a certain way.

And what Murphy said was, wait a minute, I think this is 1944.
That is not 1941. Nobody thinks we are going to be invaded now.
So what is going on here and now. And if you want to say the law
mig}‘;t have been different then, say it. But what is going on right
now?

Now, I may not remember that correctly, but I have always
thought that that was an important view because it says do what
you can. Even if somebody did something wrong before, that is no
need to follow it. He was in dissent, unfortunately.

Senator SIMON. Your recollection is correct, and one of the iro-
nies, as you look back on this history, one of the people who said
that we should not issue that directive of February 1942 was
J. Edgar Hoover,

Judge BREYER. That is right.

Senator SIMON. One of the persons you would least expect to do
that.

Judge BREYER. That is true.

Senator SIMON. But your point that a judge should be willing to
do what is unpopular, just as Senators should be willing to do what
is unpopular, tell me something in the background of Judge Breyer
that indicates a willingness to stand up to do what is unpopular,

Judge BREYER. Nothing that I could compare with those really
dramatic figures of the past. But many of the things I was engaged
in here—well, you listened to the discussion about sentencing
guidelines, or listened to some of the discussion about the airline
deregulation, or listened to the discussion about the book, and you
“}rlould not think I was moved by popularity in order to get into
that.

But some of instances in the Commission or some of the in-
stances that occurred here are ones where I think people who knew
me at the time would say you can push me to a point, but not be-
yond. Not beyond. And once you get to that point, well, that is
what it is. That is what it is.

Senator SIMON. And if we get to the point where the popular pas-
sion is on the one side and the Constitution is on the other——

Judge BREYER. It is the Constitution.

Senator SIMON. There is no question in your mind where Steve
Breyer

Judge BREYER. There is no question. That is what judges are
t{:ere for. That is why they are independent. That is why they are
there.

Senator SIMON. Mandatory minimums has been talked about a
little bit here. Senator Heflin and Senator Kennedy, and I believe
Senator Brown also asked about them. You are correct. This is a
legislative responsibility, but it is also true that sometimes we need
Judges to stand up and tell us to do what maybe we even instinc-
tively know is the right thing to do, but we get caught up in this
desire to do what may get us a few votes in the next election rather
than whst is desirable.

I just read yesterday a statement by Norman Carlson, you may
remember, former Director of the Bureau of Prisons under Demo-
cratic and Republican administrations.
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Judge BREYER. Yes, I do.

Senator SIMON. Highly respected. He says—this is in testimony
before the House:

I believe that most individuals who seriously examine the Federal criminal justice
system would conciude that minimum mandatory sentences have produced results

which have not served the public interest and are costing the taxpayers a tremen-
dous amount of money.

I happen to concur with that. Chief Justice Rehnquist has spoken
out on this.

You are in a situation today, these 3 days, where you do not
want to offend any of us, and I understand that. I hope the time
will come when you may think it appropriate, if you feel a situation
is one that is deteriorating, where you will feel free at some judicial
conference or on some occasion to speak out on this issue. I just
pass that along because I think this is an area where we need the
judiciary to speak to us.

Senator COHEN. If the Senator would yield, I believe Justice
Scalia is doing that on a frequent basis.

Senator SiMON. And I welcome that, even though in the case of
Justice Scalia, I differ with just about everything he has to say.

But I do think that you should not be—if you see a need, you
should feel free to speak out on it without entering into partisan
politics.

You mentioned also in your opening statement—I thought it was
an excellent opening statement—that it is important for a judge to
be connected to the outside world, to understand the real world.
That is not easy for an appellate court justice. It is even more dif-
ficult for a Supreme Court Justice.

Have you thought about how, as a member of the Court, you can
fl‘mat.int:a\in contact with the real world? I mean the world t suf-

ers.

Judge BREYER. Indirectly, of course, Joanna works with these
people all the time at Dana Farber, in the cancer hospital. Directly,
people have real problems, real problems.

Justice Blackmun tried to work out ways of doing that. On my
part, the will is there, and I have worked out some ways of doing
that where I am in my present job. In the new job, if I am con-
firmed, the will being there, I would look for the possibilities, and
I would have to try to work out what I can do and what not. I
would try to do my best to get out a little bit of what I call the
cloistered chamber. I have been fairly imaginative, I think, at find-
ing ways. So I suspect I will find them.

Senator SIMON. And I really think that is important, and mean-
ing no disrespect to those cancer patients, I think it means more
than that. I think it means reaching out to people who are unem-
ployed, who are hurting in our society. And somehow, because of
our system of campaign contributions and everything else, we are
not responding to them as effectively as we should.

This is not something you are going to have to decide in a court,
but since your present jurisdiction includes Puerto Rico—and you
are testifying before us—my observation has been that on the legis-
lative side and on the executive side, Puerto Rico gets the short
end of the stick, for obvious reasons. There are not two U.S. Sen-
ators representing 3.7 million people. And so when we go through
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everything from minimum wage to health care legislation, to you
name it, it becomes very easy to ignore that side of things. And in
terms of appointments to the executive branch, again, Puerto Rico
gets the short end of the stick. And this is true in any administra-
tion. I am not faulting this administration.

We have a system that we call a commonwealth, but it is a colo-
nial system, and one of these days Puerto Rico either is going to
become a State or is going to become an independent nation.

But you have a chance to observe the judicial side, and my im-

ression is that the deficiencies we have on the executive and legis-
ative side, as far as Puerto Rico is concerned, are not there to the
same extent on the judicial side. Is that accurate? Or any observa-
tions you have in terms of how we are serving 3.7 million Ameri-
cans }in Puerto Rico in the judiciary, I would be interested in hear-
ing them.

Judge BREYER. It has been an enormous privilege for me to have
had Puerto Rico in the first circuit. You have no idea what a pleas-
ure, a privilege, it is. Puerto Rico is part of our circuit, and after
14 years, I feel part of Puerto Rico. That is the sort of place it is.
I mean, you are part of it. It is wonderful. And I think that the
need, the obligation, to pay attention to the people there is an im-
portant one. Their judicial system is an independent system. It is
a fine system. It is a system that rests on the civil code, as does
Louisiana, rather than the common law.

We have a special obligation in the courts to become familiar
with that code so that in diversity cases, we can get the law right,
as the Supreme Court of Puerto Rico would decide it, and we try
to fulfill that obligation.

I think on the judicial side, as well as on the executive side and
the legislative side, I feel both emotionally and logically and in
every other way that it is very important to pay attention to the
people of Puerto Rico. They are part of us; we are part of them.

Senator SIMON. Let me just follow up very briefly. But in terms
of our service to them on the judicial side, are we providing the
same service to the people of Puerto Rico that we would to the peo-
ple of Massachusetts or Illinois?

dJudge BREYER. The Federal district court there I think is. It is
a fine Federal district court. There are seven judges. I think that
it is an excellent court, and the facilities are supposed to be in
every way—and as far as | know, they are—comparable.

There is also a different—an independent commonwealth system
of courts, which we as a Federal court interact with, because we
get to know the judges, and we understand their work, and there
are cases that go back and forth, But that seems a fine independ-
ent system. But our Federal court system in Puerto Rico with its
seven judges in the District of Puerto Rico is a fine system. The
present chief judge, a woman, Carmen Cerezo, is an excellent chief
judge, and there are some vacancies down there now which I think
are in the process of being filled.

Senator SIMON. I thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. It is always a source of debate among Puerto
Ricans, who are American citizens, as to whether or not the Fed-
eral courts are sensitive enough to their Spanish culture. As you
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well know, one of the issues in every plebiscite that has been dis-
cussed is whether or not the courts should be Spanish speaking.
Federal courts are not; State courts are. It is a big deal, it is a big
issue. So the Federal courts do not in the eyes of most Puerto
Ricans meet the needs of Puerto Rico in the sense that they do not
take into consideration the Spanish culture, which the rest of the
Government of Puerto Rico and the rest of the court system does.
And it is always used as one of the red herrings in the debate that
takes place on statehood.

And it is nice to hear that you have joined the Republican Party,
because only the Republican Party has suggested statehood for
Puerto Rico. The Democratic Party has not. I%lappen to think you
are probably right. But it is a very convoluted and controversial
and emotional debate, and the plebiscite last time was perilously
close, depending on how you view it. But the Federal courts are a
main source of contention in terms of whether or not they are
Spanish speaking. They would be the only Spanish-speaking courts
in the Federal system were they allowed to be, and as you know,
they are not.

I yield to my friend from Maine.

OPENING STATEMENT OF HON. WILLIAM S. COHEN, A U.S.
SENATOR FROM THE STATE OF MAINE

Senator COHEN. On that note, Eerhaps I should begin by saying,
“Como esta usted, Mr. Chairman.” [Laughter.]

Yesterday you indicated that you were leery of flattery, so I will
dispense with allowing any to flow from this side of the bench, but
I might say that I found you to be enormously forthcoming, in
stark contrast to some of the nominees who have come before this
committee in the past.

On my first day of law school, at the conclusion of the day, my
law protessor said that any connection between law and justice is
purely coincidental. I thought he was engaging in some sort of pro-
fessorial cleverness at the time, until I went out to practice law,
and I found, as I started to lose all my cases, that 1 had justice on
my side, and my opponents had the law on their side.

I raise this in connection with Judge Hand, of whom you are a
great fan. I was looking through his book, “The Spirit of Liberty,”
and he was talking about his relationship with Holmes, whom you
are also a great devotee of, in terms of his writings and decisions.
And Holmes used to frequently say, “I hate justice.” Of course,
Hand would go on to say he really did not mean that, but he tried
to make the point that on one occasion when they were driving in
an automobile past the Supreme Court, when Holmes was going to
a weekly conference, Hand tried to pique him a little bit, and he
said, “Well, sir, goodbye. Do justice.”

Holmes turned around and snapped at him and said, “That is not
my job. My job is to play the game according to the rules.”

I listened to your opening statement about the need for the Jus-
tices, the court system, to strike some sort of a harmonious balance
in the lives of such a diverse population, to preserve liberty for as
many as possible, all if possible. At no time did you say t%at you
intended to do justice. I take it that your reluctance to do that was
the same for Holmes as well, of not seeking to do justice in the
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sense of intervening into an area that was properly before that of
the Congress or the State legislature, Is that how you would inter-
pret Holmes’ statement that, “My job is not to do justice, but to
play the game according to the rules™

Judge BREYER. In part, ves, but I think that Holmes means more
than that. I think Holmes—and it is another reason I do admire
him—I think that he sees the rules from the time he wrote the
common law up through his Supreme Court career, I think he sees
all this vast set of rules as interrelated. And I suspect, although
I am not positive, that he sees ultimately the vast object of this
vast interrelated set of rules including rules that say whose job is
what as working out for society in a way that is better for people
rather than worse.

I suppose when you say “Do justice,” or you say, “No, no; I am
just following the rules,” what you worry about is someone trying
to decide an individual case without thinking out the effect of that
decision on a lot of other cases. That is why I always think law re-
quires both a heart and a head. If you do not have a heart, it be-
comes a sterile set of rules, removed from human problems, and it
will not help. If you do not have a head, there is the risk that in
trying to decide a particular person’s problem in a case that may
look fine for that person, you cause trouble for a lot of other people,
making their lives yet worse.

So it is a question of balance, and I would say both,

Senator COHEN. Judge, yesterday, you indicated that the black
robe had great symbolic significance, that when you placed that
robe around your shoulders, you were no longer speaking as an in-
dividual, and that you would convey to the litigants that the deci-
sions that were reached or rendered were done so irrespective of
personality, the personality of the judge. And then I think you
quoted Hand’s speech about Cardozo in describing a judge as a
runner who is stripped for the race.

I was interested in that, because Hand himself has written, in
this wonderful biography of Gerald Gunthers—he says, “A man
does not get to be a Justice of the Supreme Court chiefly because
he can detach himself from the convictions and prejudices of his
class or his time.” Furthermore, Justice Cardozo, in his wonderful
book, “The Nature of the Judicial Process,” also said, “In the long
run, there is no guarantee of justice except for the personality of
the judge.”

So both Hand and Cardozo would seem to contradict the notion
that once you put on the black robe, you in fact are one of these
blind oracles that simply dispassionately rule upon the law.

I mention this in connection with who you are as a person. I
think that one of the goals of this type of hearing is to try to gauge
you as a person. In that connection, again I would turn to Hand,
because you have turned to him so many times during the course
of these proceedings. Hand said,

I venture to believe that it is as important to a judge called upon to pass upon
a céuest.ipn of constitutional law to have at least a bowing acquaintance with Acton
and Maitland, with Thucydides and Gibbon and Carlyle and Homer and Dante,

Shakespeare, Milton, Machiavelli, Montaigne, Rabelais, Plato, Bacon, Hume, Kant,
as with the books that have been so specifically written on the subject, for

and the key words
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in such matters, everything turns upon the spirit in which he approaches the ques-
tions before him. The wo:-:fs he must construe are empty vessels into which he can
pour nearly anything he will.

I think that is a terribly important statement that Hand made,
and I have listened to the introductions that were given yesterday
on your behalf, and I know that you are a learned individual who
has studied Spanish and is fluent in French and apparently reads
about architecture in his spare time and quotes from John Donne.

If I went into your library and asked you to point at the 10 most
important books that you have there, what would you point to?

Judge BREYER. Oh, my goodness.

Senator COHEN. By the way, Holmes had 14,000 books in his li-
brary at the time he died.

Judge BREYER. My goodness. My reading—people may exagger-
ate this a little bit in respect to me—my reading is not like the list
you just read.

Senator COHEN. But the point that I make——

Judge BREYER. Where do you start? I mean, tell me your favorite
books—where do people start? They start with Shakespeare. They
say, “Why Shakespeare?” This is what I tell students. A lot of them
come from some different school, and they will come from some-
place, and they ask, “What is in Shakespeare for me?” You say,
well, if you are willing to put in the time, it is a little bit archaic,
the language, but if you put in the time, what you see there is you
see every Eiﬁ'erent person, you see every different kind of person,
you see every situation there is in the world. You see people saying
things that they would say if only they had that ability to say
them, and you see the whole thing in poetry. That is why people
turn to that, and they turn to that a little bit in literature to get
some of the things that Senator Simon was talking about, I think,
which is what is in the heart of that person who is leading that
different kind of life. And sometimes you can find some of that in
literature.

I like Conrad very much. Why? I think because I am moved often
by the way in which he talks about the need for people—all of us—
to learn from the past and then to give something to the future,
whether that is through our families or whether that is through
our careers. We do learn from our parents. We do learn from the
past. We do try to transmit things of value. And I think he finds
value in human communities. I think he finds human communities
tohbe, ultimately, the source of obligations and values toward each
other.

I read something that moved me a lot not very long ago. I was
reading something by Chesterton, and he was talking about one of
the Brontes, Emily Bronte, I think, or “Jane Eyre” that she wrote.
He said if you want to know what that is like, you go and you look
out at the city, he said—I think he was looking at London—and he
said, you know, you see all those houses now, even at the end of
the 19th century, and they look all as if they are the same. And
you think all of those people are out there, going to work, and they
are all the same. But, he says, what Emily Bronte tells you is they
are not the same. Each one of those persons and each one of those
houses and each one of those families is different, and they each
have a story to tell. Each of those stories involves something about
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human passion. Each of those stories involves a man, a woman,
children, families, work, lives. And you get that sense out of the
book.

So sometimes, I have found literature very helpful as a way out
of the tower.

Senator COHEN. Judge, the reason I have taken the time to at
least touch on this however briefly is that I think that the people
who serve on the Supreme Court should be more than those who
are simply adept at a sort of mechanistic application of formulas
and rules, but who bring to that Bench a breadth of not only expe-
rience but of intellect and scope and depth, so that when they
render those decisions, they will carry that much more in the way
of impact and consequence.

1 would like to now turn to something more specific in terms of
issues that have been raised with you. You indicated before that
the death penalty, under certain circumstances, is not cruel or un-
usual. The Court has ruled that, and you accept that as settled
law.

Judge BREYER. I do.

Senator COHEN. The question I wanted to ask you, however, is
whether you believe the death penalty to be cruel under any cir-
cumstances, or only under some.

Judge BREYER. Oh, I would say it is equally settled that there
are some circumstances where it is cruel and unusual; for exam-
ple—

Senator COHEN. No, no, that is not what I am asking.

Judge BREYER. You want my personal view.

Senator COHEN. | want your personal view, not whether it is set-
tled or not, but what you believe.

Judge BREYER. The reason that I hesitate to say what I think as
a person as opposed to a judge is because down that road are a
whole host of subjective beliefs, many of which I would try to ab-
stract from, because as you have had and I have had from Learned
Hand and other great judges, there are some to both sides of this.
I was pointing out those things where he says try to be dispassion-
ate. And you must remember that the law that you are trying to
find as a judge in your own mind, think that what you have found,
you must be satisfied that other people would find the same—not
every other person, but lots of other people.

Where the subjective belief may come in, and that happens some-
times where it is either relevant to the law, or it is not. If it is rel-
evant to the law, decide it as a matter of law. If you know it is not
relevant to the law, then the only time at which it enters is if you
think the law is one way, and you think your own subjective belief
is the other way, and you feel that you cannot follow what you be-
lieve the law to be because of your subjective belief, then do not
try; then do not try. You can remove yourself from the case.

Senator COHEN. Well, the other option, however, is to overturn
the prior decision.

Judge BREYER. No, but you see——

Senator COHEN. I am going to come to this in a moment. We will
talk about stare decisis, and I will quote from Holmes about rules
that are laid down at the time of Henry IV, and that we ought to
have something more substantive than the fact that it was laid
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down years in the past, so that you do not have the dead hand of
the past controlling, and that type of line of argument.

But I would like to know your personal view, because that be-
comes important. You may find yourself somewhere down the line
in which this kind of an issue may come up. And the question is
are you going to subordinate your personal views in terms of what
you believe, what you in your heart—you talked about the mind
and the heart—believe to be the right thing te do under the cir-
cumstances, whether it amounts to cruel punishment under any
circumstances. The fact is you have a choice. You can either, if you
feel so passionately about 1it, remove yourself from the case, or say
I think the Court that decided such-and-such a case was wrong,
and I am now voting to overturn that. That is another option you
can pursue, and a lot will depend upon how you view stare decisis,
whether it is a decision that was reached 50 years ago, or 5 years
ago, or 5 days ago.

But I think that you cannot simply say that, well, I would always
apply the rule as established by the Court in 1850, or 1950.

Judge BREYER. Yes, that is right,

Senator COHEN. So I think your personal view is relevant in this
case, and I do not think you have stated it yet.

Judge BREYER. That is true, and I think that the law itself pro-
vides ways of departing from past law. There are circumstances in
which it is appropriate according to the law to depart from the
prior decision. Those have been listed by the Supreme Court re-
cently. You look to the earlier decision and you ask how wrong was
that decision. You look to see the ways and the extent to which the
law has changed in other related ways. You look to see the extent
to which facts have changed. You look to see how much difficulty
and trouble that old rule of law that seems badly reasoned has cre-
ated as the courts have tried to apply it. And then, going the other
way, you look to see the extent to which there has been reliance
on that ¢ld past law.

The reason I say this is because I think the law has ways of over-
coming prior decisions, and those ways, too, permit a judge to ab-
stract from a belief that he would think is highly personal and not
relevant.

Sometimes, of course, the belief is totally relevant. After all, if
you think there is some terrible injustice, maybe there is. And that
is not just an abstract belief of yours. That is not just something
subjective. Maybe there is. And if you see there is, that suggests
there is something odd about this law that requires thought.

Senator COHEN. Let me turn in that vein to McCleskey v. Kemp.
You are familiar with that decision.

Judge BREYER. Yes, yes.

Senator COHEN. I want to just ask you to tell us whether or not
you agree with the rationale of the five-member majority, or the
dissent, characterized by Justice Stevens. Let me just summarize
the finding of the majority, that the study that was submitted by
the plaintif¥s in this particular case at most indicated a discrepancy
that appeared to correlate with race, not a constitutionally signifi-
cant risk of racial bias affecting Georgia’s capital sentencing proc-
ess, and thus did not violate the eighth amendment. So the study
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in that particular case was given rather short shrift by the major-
ity.

In the dissent, Justice Stevens said:

The studies demonstrate a strong probability that McCleskey's sentencing jury,
which ressed the community’s outrage, had sensed that the individual had lost
his moﬁﬂJ entitlement to live, was influenced by the fact that McCleskey is black
his victim was white, and that this same outrage would not have been generateci
had he killed a member of his own race. This sort of disparity is constitutionally
intolerable. It flagrantly violates the Court’s prior insistence that capital punish-
ment be imposed fairly and with reasonable consistency, or not at all.

So I would like your opinion as to whether you agree with the
reasoning of Justice Stevens or that of the majority.

Judge BREYER. The case was decided. It is the opinion of the
Court. I have not read it with enough care and thinking it out thor-
oughly to know the rights and wrongs of if I were deciding it
afresh, but it would not be afresh, and to be—I know this is a big
issue in Congress. I know that you are considering legislation——

Senator COHEN. Before we get to Congress, I do not want to talk
about Congress. [ want to talk about the use of statistical informa-
tion before the Court. For example, in Massachusetts Association of
Afro-American Police, Inc. v. Boston Police Department—I believe
that was a case you decided in 1985——

Judge BREYER. Yes.

Senator COHEN [continuing]. You allowed an affirmative action
program to stand because the plaintiff had shown a consistent pat-
tern of discrimination within the department. So there, you found
a statistical analysis to be substantive, persuasive, and therefore
allowed the affirmative action program to stand.

Judge BREYER. That is right.

Senator COHEN. Now, in that case, Congress is not involved.

Judge BREYER. That is right.

Senator COHEN. So what I am asking you is if you have the same
sort of statistical analysis prepared in a case involving racial dis-
parity in capital cases, does it need an act of Congress, in your
Judgment, to set the law?

Judge BREYER. The question of statistics, as I have said, is their
danger is that they are not really good statistics and do not prove
what they say. That means when you have good statistics, they can
be used to prove what they say.

Senator COHEN. I know you said there are statistics, and there
are statistics.

Judge BREYER. Exactly.

Senator COHEN. Let me turn instead to Holmes who, instead of
that, said that the history of the law is not logic, but experience;
or a page of history is worth more than a volume of logic. Is there
no doubt in your mind that there is a deep-seated racism that has
existed in this country for many, many years; that there has been
great disparity in terms of the capital punishment that has been
inflicted upon those who are in the minority versus those in the
n;?ijo‘;'ity? Has that not been the experience of this country, histori-
cally?

Judge BREYER. Historically, in the simplest way, the Constitution
was written; the Constitution provided a limited central govern-
ment that was meant to secure liberty, and a Bill of Rights was
added to guarantee liberty. And one thing was missing. at was
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missing was what the 14th amendment added, which was a prom-
ise of fairness. And what had existed before could not have been
more unfair. After that promise was made in the 14th amendment,
decades went by before people tried to keep the promise.

With Brown—and it is a legal reason, as well as a moral, prac-
tical and every other reason—the country decided we will try to
keep our promise. It is hardly surprising to me, given the prior sit-
uation and given the years of neglect, that it wi%} be decades, dec-
ades before that promise is eventually kept. But we are trying, and
the trying is absolutely correct.

Senator COHEN. I come back to the point with the use of statis-
tical information combined with the history of the practice in this
country. Do you feel that the Court, in Mcgieskey v. Kemp, reached
the right result?

Judge BREYER. Yes; and I think you are absolutely fair to ask the
question, and I think it is so closely tied up with the particular leg-
iglation and the particular political debate, and so forth, that I am
uncomfortable with——

Senator COHEN. Let me ask you a different way, then. In the
event that the anticrime bill passes with the Racial Justice Act in-
tact, which is a big question, does that settle the issue? In other
words, is the Court then precluded from examining the statistical
viability or accuracy of the information at that point?

Judge BREYER. There I am stuck, because I don’t know. I don't
know what the bill says. I am not being coy at this point. It is that
I don'’t really know.

Senator COHEN. But you said yesterday that the Congress will
decide it and the Court will accept it.

Judge BREYER. The Court then will go and accept what Congress
does, and unless there is some constitutional problem—and I don't
know, I mean at this stage maybe somebody will come along and
say there is one, I dont know what it is—sure, it is up to Congress.
I reserve a lot on that, because I don’t know what the argument
is.

Senator COHEN. Let me turn quickly to habeas corpus. This also
is a matter of considerable debate here in the Congress. Back in
1988, the Judicial Conference was then headed by Chief Justice
Rehnquist, and he commissioned the conference to make a study
that was chaired by Justice Powell. Justice Powell concluded that
habeas corpus was being used frivolously as a tactic to postpone
the imposition of death penalty, rather than review the constitu-
tionality of the trial.

There is considerable debate here in the Senate and the House
on trying to strike the balance between finality and fairness of the
process and between the two issues that frequently come up, name-
ly, retroactivity and full and fair hearing. I would like your view
on whether or not you feel the habeas corpus process has been
abused to frivolously appeal convictions and delay decisions and
sentences. And I know you come from a circuit that does not have
many cases which are capital cases.

Judge BREYER. In our circuit, I have never sat on a capital case.
I think the only State that has the death penalty is New Hamp-
shire, and it has not applied it, at least not in any cases, so [ have
never had any experience with this in the death penalty context.
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In the other context, the normal nondeath penalty context, I
have no reason to think there is a particular problem. It seems to
work OK. It seems to work OK.

Senator COHEN. One of the suggestions that has been made is
that perhaps if defendants had competent counsel in the first in-
stance, then there would be fewer reasons to have these habeas
corpus petitions. I frankly take issue with that. I think a person
could have the best counsel possible, and whenever someone is con-
victed, the first thing they are going to do is file a petition for ha-
beas corpus, alleging incompetent counsel. That was my experience
when I was practicing law, and I think it will be the experience
from now into the future,

But do you have any views about whether having a cadre of pro-
fessional litigants, defense counsel, would do anything to reduce
the flow of petitions for habeas corpus in capital cases?

Judge BREYER. I really don’t, because of my lack of experience in
that area. I think that you correctly identified what I think are the
two basic considerations.

Senator COHEN. Let me turn quickly—I keep saying quickly, as
the lunch hour is approaching and past—to the fourth amendment.
I am not sure who earlier touched upon the notion of losing per-
gpective on what is going on. But we know that ours has become
an increasingly more violent society and, as a result of that vio-
lence, we are taking and perhaps compromising some of the rights
that we cherish most.

Recently-—and I will yield to my colleague from Illinois in a mo-
ment—to cite as an example: all Chicago public housing leases con-
tain a clause that grants law enforcement officials the right to
search an apartment. Interestingly enough, some of the residents
who are directly affected favor it most. But I would like to read
again from a letter that Holmes wrote to his friend Polly.

He said:

The tendency seems to be toward underrating or forgetting the safeguards and
Bills of Rights that had to be fought for in their day and they are still worth fight-
ing for. I have had to deal with cases that made my blood beil, and yet seemed to
create no feeling in the public or even most of my brethren. We have been account-
able for so long, that we are apt to take it for granted that everything will be all
right, without taking any trouble.

Then he went on to note “all of which is but a paraphrase that
eternal vigilance is the price of freedom.”

I mention this, because there is again concern that we are mov-
ing into a more repressive area, that because of the violence in our
society, the pervasive fear that is generated, we may tend to allow
the Government in the form of the police, the FBI, or any other law
enforcement agencies to perhaps do things that in the past we
would say, hold it, that violates our right of privacy.

I mention this in connection with—is it Irizzary, the case that
you decided, I-r-i-z-z-a-r-y? Anyway, you will be familiar with it. It
was U.S. v. Irizzary in 1982. It involved an individual who was in
a motel room.

Judge BREYER. Yes, I remember that.

Senator COHEN. You remember that caze?

Judge BREYER. Yes.
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Senator COHEN, In that case, the majority held that the police,
who conducted a warrantless search, had violated the defendant’s
fourth amendment rights. You dissented in that case, believing
that the defendant had no such right of privacy, or he had a dimin-
ished right of privacy by virtue of being, first, in a motel room, and,
second, by the fact that he had punched a hole in the ceiling to
hide some illegal substance, and, therefore, his right of privacy was
not as expansive as it ought to be.

I mention all of this in conjunction with what is taking place
today, because I think that we are losing sight of the fact of what
is happening to our fundamental rights. The case I really want to
talk about is the case, if [ can pronounce it correctly, California v.
Sarola, in which the police were hovering above in a helicopter, as
I recall, being able to detect the growing of marijuana at a person’s
residence, in a fenced-in yard.

The court ruled that he did not have a legitimate expectation of
privacy under those circumstances, because it was visible from an
aerial viewpoint. It raised a question in my mind, as we and Sen-
ator Biden and others who have served on the Intelligence Commit-
tee have come to appreciate the tremendous technology that is
available to us. We can from distant space spot a soccer ball on a
field. We can read a license plate from outer space, practically.

The impact of technology upon fundamental rights is in danger
of being eroded, unless we insist that technology cannot intrude in
that area. That is why I was concerned about the rationale in the
California v. Sarola case, that the expectation of privacy was un-
reasonable, because something was observable from an aerial view-
point. With satellites we can pick out almost anything from outer
space now.

1 was wondering what your views are in terms of this so-called
zone of privacy. The First Lady has complained that she had ex-
pected some de minimis zone oiy privacy that might be allowed her,
as First Lady, and she found that that was a false expectation. But
there is quite a difference between a public person and a private
citizen in terms of what is a reasonable expectation of privacy and
an era in which technology is proceeding in such a pace that we
will approach the Orwellian nig%tmare that literature provides for
us.

Judge BREYER. Insofar as you are suggesting that you have to re-
member that privacy is what Brandeis said 18 the most civil and
the most important right of civilized people, and so forth, is a right
that really is prote by the fourth amendment against unreason-
able searches, unreasonable geizures.

Insofar as you are suggesting beware of fixed rules interpreting
that, because if you just follow fixed rules, you will discover that
technology outdates the rules, and remember to protect the basic
value which might be threatened by some kind of technology that
we have not heard of, or that we have heard of but we didn’t know
could get that far. I agree with that.

Senator COHEN. Could you explain the case, if you can recall
it—

Judﬁe BREYER. Yes, I do remember, I thought that the case, as
I recall it—1 might not be recalling it correctly—-I think what I was
not in disagreement about was tﬁe nature of the right. I think I
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was in disagreement about the circumstance. I think what hap-
pened was that there were some police staking out a hotel or a
motel, and they looked through the window and they see these peo-
ple in there with guns that are pointed out. You know, these were
some drug guys. I think it was a drug bust. And they were pointing
the guns out the windows, so the police said we had better be care-
ful about this.

The man was sitting—I think there was one man and he was in-
side, and they burst in and they found him sitting on the bed and
they handcuffed him to the bed, and they looked for the gun and
they didn’t see it. But the knew the gun was there, because the
had seen it through the window. Indeed, in the bathroom, I thin
up above the toilet there was a hole, and what the police had done
is one of them went into the bathroom and reached up and there,
sure enough, was the gun.

Basically, we were in agreement about the rule of law that the
police had a right, even without a warrant, to go look for that gun,
if they reasonably thought they were in danger. And the majority
thought, no, no, they are not in danger, because, after all, this guy
is handcuffed to the bed. I thought, well, a handcuff, you know, a
lot can happen. [ mean they might say, “I want to go to the bath-
room,” and they unlock it, he knows the gun is up there, they do
not, I don’t know how strong the bed is, and so in my mind is that
the police were reasonable in thinking that there was a danger,
and they knew there was a gun there and so they cught to look
for it. In a factual matter, the others came out the other way.

Senator COHEN. I have exhausted my time, Mr. Chairman. I
have other gquestions in the second round, and I will defer them.
Thank you.

Thank you very much, Judge.

The CHAIRMAN. Thank you.

With regard to schedule, we have necessarily gone over—Senator
Cohen has not gone over, but because of the timing, we did not fin-
ish this round at 1. We will come back at 2:15, unless you all want
it to be longer. We will come back at 2:30.

Second, I would like to ask staff present here if they would sur-
vey their bosses to find out whether those who have already had
a first round, and four or five have not, whether they have an in-
terest in asking a second round of questions, and, if so, how long.

Because I would like, if it is reasonably possible, to finish with
the witness tonight, since tomorrow we will go into what I initiated
in the last hearing. It is now standard operating procedure that
there is a closed session that every nominee who will come before
this committee will participate in, where we go over, under rule 26
of the Senate, those matters that we are not able to discuss in pub-
lic, that is, the FBI report. And we are going to, in every Supreme
Court nomination that I chair, go into that hearing, whether we
need it or not, so that is the forum in which we will %e able to dis-
cuss openly, without fear of inadvertently violating the law, the
contents of FBI reports.

What is in an FBI report, for those of you who are new covering
this or listening, every nominee is required to have an FBI report
done, and so we are going to discuss that tomorrow morning, which
will require the presence of the nominee. But I would hope that we
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would finish the public testimony tonight. Obviously, there is no
need to rush it. If people have second rounds and they wish to go,
we will have to go tomorrow afternoon in finishing. So I would ask
the :-.iitaff to check with their principals, if they have a second
round.

We will adjourn now, Judge, until 2:30, at which time we will
come back and begin with Senator Kohl. He has to be downtown
at a meeting, but either Senator Kohl or Senator Feinstein.

Judge BREYER. Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

[Whereupon, at 1:22 p.m., the committee was in recess, to recon-
vene at 2:30 p.m., the same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order.

Welcome back, Judge. I realize it was a short lunch break, but
I hope you at least got something to eat.

QOur next questioner is Senator Pressler.

Senator PRESSLER. No, Mr. Chairman.

The CHAIRMAN. Excuse me. Let me make sure I am correct.

Senator PRESSLER. I think my colleague over there——

The CHAIRMAN. I beg your pardon. Senator Kohl. I am sorry.

OPENING STATEMENT OF HON. HERBERT KOHL, A U.S.
SENATOR FROM THE STATE OF WISCONSIN

Senator KoHL. Thank you very much, Mr, Chairman.

Judge Breyer, as you know, John Adams once said that we are
a government of laws and not men. But this is, at most, a half
truth, for ultimately it is men and women who give meaning to the
law. And so it follows that character matters, and matters a great
deal.

Character is not only to be found in the lines of your very im-
pressive resume, Judge Breyer; it is also to be appreciated in the
exchange of ideas and values and viewpoints that began yesterday
and which we are continuing today.

I have first a few open-ended questions that I would like to
throw at you.

Judge Breyer, yesterday you said that your mother did not want
you to spend too much time with your books, and because of her
urgings, you said that your ideas about people do not come from
libraries. So I want to ask you something about people, the Amer-
ican people, and the problems that we face today as a Nation. And
I hope that you will very much take this opportunity to speak open-
ly and frankly, and perhaps not as a nominee for the Supreme
Court but as an American citizen who is intelligent and thoughtful
and who has, I know, thought long and hard about the problems
that we face as a country.

Judge Breyer, what do you think are the major challenges that
we face today as an American society, our problems, whether it be
racism, poverty, crime, or drugs, the growing disparity between the
rich and the poor in our country? What are some of our major prob-
lems? And as we look ahead, how do you think we are going to face
and resolve one or two of these major problems as a society?
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Judge BREYER. I think, Senator, this document, which is a kind
of miracle, the Constitution, has enabled so many different people
in this country to produce a government that is reasonably effec-
tive, that is democratic in its origin, that permits them individual
liberty, and that moves in the direction of fairness.

You know and I know that over the course of the 19th century
and the 20th century, our country has become ever more diverse
in terms of the groups of people who are here. And the problem at
one level is what it has always been: How do these very, very dif-
ferent groups of people manage to live together in a spirit of toler-
ance, understanding, freedom, fairness, and cooperation that will
permit them to build better lives for each other?

That requires a degree of trust in government, because govern-
ment is the people working together to solve their problems. It re-
quires not too much delegation of authority to government, lest
that government turn on them and deprive them of liberty. It re-
quires people working together to produce an economy that can
feed them all and give them decent standards of living, while at
fhi?t same time they share the fruits of that economy so no one is
eft out.

What tremendous problems, when there are so many people who
are left out. What tremendous problems, when, in fact, we are in
a world where we have to work so very hard to have that economy
working, producing. What tremendous problems, when, in fact, we
are so far from the ideal of fairness that the Constitution pre-
scribes. The need for trust, the need to compete in this technical,
scientific world where it is 80 hard to produce a productive econ-
omy, the need to share around the results so that people are not
left out. And to do all that while maintaining the basic liberty that
this document promises.

Those are all the basic problems that I see underneath your
words, the words of crime in the cities, lack of education, groups
of people that do not enjoy prosperity, the need to keep jobs so that
people are at work. All those are symptoms of what I see as those
four or five basic problems. That is a challenge for everyone in gov-
ernment, in your branch as well as in the judicial system. And it
is a challenge for everyone who is not in government because every
single American—I say “us.” We are all in this together, We are all
in this together.

That is how I respond, briefly, to what you put.

Senator KOHL. Well, perhaps you can say a few more words. I
appreciate your willingness to talk openly and frankly about this.
I think those of us that are listening and watching wonder, other
than what I believe what you said is that we must look to the Con-
stitution and try to figure out ways together as a people—and
maybe that is what you are saying. Let’s talk about the growing
inequality between the rich and the poor. That is a statistical
measure. It is not an opinion,

How do you see us as a society responding to that problem, if you
see it as a problem? Again, this is not as a Supreme Court nomi-
nee. This is more as a person who may well sit on the Court and
may have to confront these questions in a larger way. So maybe
as a nominee, but it certainly is as a thoughtful American and as
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a person who we are all interested in, what are your thoughts in
addition to constitutional issues?

Judge BREYER. I do not claim any special thought or any deeper
thought or any special privilege for thought in this area any more
than any other American in this country. Every American is trying
to earn a living. They are trying to raise a family. They look out
and see a lot of crime in the streets. They see a lot of people who
?11-? (li'eally badly off. They see promises of fairness that are not ful-
illed.

They are concerned about their Government. They have to write
the check for the car and they have to write the check for the rent,
and they have to get their children educated. Life is not necessarily
easy for many, many people. And the problem of the country, I do
not know, more than that, that is what you would get out of read-
ing a newspaper and out of opening your eyes and looking around.

I think that the challenge for us is to try to make that a little
bit better.

Senator KoHL. Well, there are some people who would lock at
the statistical difference in terms of wealth between those who are
extremely well off and most everybody else in our society and re-
solve this growing disparity as something that is just a fact of life
and that these things come and go. There are some who would look
at it and say this is not a positive trend in our country.

How would you look at it?

Judge BREYER. It is not a positive trend. I have known—some
people are better off than other people. T understand that. And
those who are better off, in my view, including me, frankly, have
an obligation with every additional penny to give back something
to other people, because it is there in a kind of trust. And the only
reason we have a society of differences between rich and poor at
all is because, in principle, that is supposed to work out, so that
even those who are worse off are better off than they would be in
some other society.

And that is why I spoke rather strongly about antitrust because
then you are getting back into my area of law, and why I felt so
strongly about it, because unless you have a policeman like that,
then those who are better off are just going to be better off and
that is the end of it. But you cannot have that. You have to have
a society in which those who are better off understand their obliga-
tions towards those who are worse off. And that is what I think.

Senator KoHL. All right. Well, we will get to antitrust a little
later.

Judge Breyer, I would like to ask you this: In your opinion, what
do you think are the three most important Supreme Court cases of
the 20th century? And why?

Judge BREYER. Well, the first is easy. I mean, the first is Brown
v. Board, And why that is so easy is because, to me, it was clear.
I mean, you know, here is the promise in this document, and the
promise 1s the country will be fair. And they wrote it sometime in
the middle, last part of the 18th—you know, in the 19th century,
and then it was not done. How shocking. How shocking to write a
promise like that into the Constitution and it is not done. And it
seems to me that Brown was a decision of courage, in a sense, but
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the courage was do what the law says. Read it. That is what it
says. We are going to do it.

I think the judges and everyone else involved in that, good, they
were behaving like judges and they were following the law.

Now, a second one, I will tell you, is a little bit, perhaps not as—
but I have always felt this is awfully important, and I said this,
actually, to the group of Russians: Cooper v. Aaron. Why do I say
Cooper v. Aaron? It is interesting. Cooper v. Aaron, which you may
or may not remember, was the case in Arkansas where paratroop-
ers were sent to enforce school desegregation. Every judge on the
Supreme Court signed his own name to that opinion. What that
said is we mean it. But, of course, they are only nine human
beings. Nine human beings cannot stand up against a mob of peo-
ple, particularly if they are led by armed people who do not want
them to do it.

So what it required was that the President of the United States,
representing the entire country, said they said it and it will be
done. And the paratroopers were sent down to see that it was done.
And the reason that I think that is so important is because that
means that, as a Nation, these words on paper are not words on
paper. They are real. And that was a definite, firm commitment to
that principle. And I think that is a very important decision, the
way that was carried out, for that reason.

hen if you want to go to third, I tend to think of Holmes and
Brandeis, as you know, and the dissents in the first amendment
area, thoth they are not decisions, they are dissents. But those
dissents played an enormously important role in making certain
that freedom, freedom of speech was real.

So those are the things that come into my mind.

Senator KOHL. I think those are three very good choices.

Judge Breyer, I would like to turn to questions on a few specific
topics. There are many judges and lawyers today who believe that
the sole purpose of the civifjustice system is to settle disputes be-
tween private parties. Others, including your colleague, Judge
Mikva, say that because the courts are public institutions, they
must also consider and look out for the public interest, to the ex-
tent that it is affected by civil litigation.

You yourself alluded to this yesterday when you told Senator
Leahy, and I quote, that “the courts belong to the public.”

Where do you come down on this question, Judge Breyer? Is our
civil justice system simply about private disputes, or is there more
to it than that?

Judge BREYER. More to it than that. I mean, that is my short an-
swer. The object is dispute resolution. Dispute resolution is impor-
tant. There are other methods of dispute resolution. But dispute
resolution on what terms? Dispute resolution on terms of what is
fair. Then you get back into the court system.

You have to be careful of saying it is just resolving disputes, be-
cause you might be resolving disputes on terms that are not fair.
You do not want the stronger party always to win. That solves it,
but it is not fair.

Senator KOHL. OK; I am glad we share that belief, because
courts cannot afford to ignore the public interest in civil litigation,
and we agree on that.
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My concern, however, Judge Breyer, is that courts are not strik-
ing the right balance today between the public and the private in-
terest. Consider, for example, the troubling use of protective orders
and confidentiality orders by courts today. In some cases, these or-
ders shield the public and regulators from crucial information
about dangerous and defective products that are discovered in the
course of litigation. Court secrecy has prevented the public and reg-
ulators from learning about many dangerous products, for example,
silicone breast implants, defective heart valves, automobiles, and
playground equipment.

Now, obviously, courts need to balance the need for privacy
against the need for openness and disclosure, but in many cases to-
day’s balance seems less a balance than a knee-jerk preference for
plrivacy and private parties and against the public interest and dis-
closure.

And so, Judge Breyer, I would like to ask you whether or not you
share my view that some judges today are too quick to sanction
confidentiality without looking carefully enough at the public inter-
est in disclosure of information regarding dangerous products.
Shouldn’t the courts at the very least be required to consider gublic
health and safety before allowing for secrecy in civil litigation?

Judge BREYER. What you are focusing on specifically is not when
a Government agency or a State agency tries to obtain information
about public health and safety, for, obviously, there are broad dis-
covery powers as there should be in the hands of any governmental
agency.

Really you are focusing upon two private individuals who are in
a private dispute, and sometimes, in the course of that dispute,
something will turn up, and the question is: When should it be
made public even though one of the parties where it came from
does not want it made public?

Now, that kind of answer to that kind of question obviously re-
quires weighing the very important interests that you talked about
against the interests of privacy. I do not guarantee it is always
done properly. It would be amazing if it were always done properly.
It would be the only aware that I am aware of—] mean, always,
always, there can be mistakes in that area. But 1 really think it
is up to you in Congress to review this kind of thing systematically.
And if you think the line is now not being drawn properly as a gen-
eral matter, then you can change that line.

Senator KoHL. All right. If I may just ask the question again and
answer if you want—I said, Don’t you believe that courts should be
regquired—required—to consider the public health and safety before
allowing for secrecy in civil litigation? Consider, if courts should be
requireg to consider public health and safety.

Judge BREYER. The reason I was putting it in terms of line-draw-
ing is perhaps it seems obvious to me that in terms of some level
of health and safety, of course, of course, no court can or should
stand silent when they see an immediate, serious risk to some
third party’s health or safety. No lawyer can remain silent. No doc-
tor can remain silent.

Senator KOHL. But as you know, there have been several, if not
numerous, cases where two parties in a court dispute before a
judge will make a secret court settlement involving a product being
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used widely but having affected just that one person. It has hap-
pened many times—heart valves, automobiles, silicone breast im-
plants—where a court allowed a settlement to be made between
two parties in court, full well knowing that that settlement meant
that tens of thousands, if not millions of people who were similarly
involved with the defective product would, therefore, not know of
the defective product.

You are, of course, I am sure, fully familiar with this, And what
I am saying is: Don't you believe that a judge should be required
to consider public health and safety before that judge allows a se-
cret court settlement of this sort to oceur in his court or her court?

That is somewhat of a departure from what you know is the
present norm.

Judge BREYER. Yes, and why I am being hesitant is really be-
cause I suspect it is a question of changing a legislative standard
in general. And I worry that this is somehow going to be coming
in front of the Court in terms of an appropriate court rule or in
terms of balancing privacy interests. And so I am hesitant to go be-
yond the general statement. Do you see why I am hesitant to go
beyond that? Because it is not something I know enough about to
be confident that I am not expressing a view there on something
that is likely to come up. That is my hesitancy.

So I sort of feel the general principle, that, of course, when you
are a judge, as any other person, of course when you are a judge
and you see a real threat to health and safety, of course you have
to tell people about it. You cannot let—I mean, that seems to me
absolutely clear. And then going beyond that, as to just in what
cases and how you draw that line and so forth, that is something
I have to hesitate. I have to hesitate.

Senator KOHL. Well, I think I hear you saying you agree, but.
But you agree.

Judge BREYER. I agree, but.

Senator KOHL. And I understand that. I understand what you
are saying. All right.

I would like to ask a couple questions or thoughts about first
amendment and TV violence, Judge Breyer. As you may know,
Congress and the American people, including myself and Senator
Simon and others, have been looking at the effects of media vio-
lence on children. Clearly, media violence, whether it is on our TV
screens or in our contemporary music or in video games that we
purchase for our children, clearly media violence contributes to vio-
lence in our society.

While other things are also factors, like the breakdowns in our
society with respect to crime and drugs and families, the fact that
these conditions are present does not excuse the excesses of those
in the media who peddle violence to our children. And when I talk
to people, they agree, and they ask me why Congress or Govern-
ment is not doing something about it.

It is not always easy to explain the problems associated with the
effort to regulate media violence without threatening free speech.
However, freedom of speech is not absolute, for, after all, you can-
not yell “Fire” in a crowded theater.
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Judge Breyer, we all know that it is sometimes appropriate and
necessary to enact and uphold reasonable restrictions on speech,
and I am sure that you agree.

Supfpose that Congress passed a law to ban or restrict the broad-
cast of TV violence during non-news programs or to set time limits
on when violent programs could be shown. If you were called upon
to review such a statute or a regulation, what kinds of issues would
you.? consider in your analysis, and what methodology would you
use?

Judge BREYER. It is apparent you understand I am concerned
with the problem of TV violence. What you are asking is how do
I approaclg this kind of problem in the first amendment area. That
is a fair question. And the way I approach it is that I think at the
core of the first amendment are what I have described as a kind
of cluster of things.

There is political speech. There is also at that core the need to
communicate and talk to each other and have conversations where
we listen, like around the dinner table, which I described yester-
day, which is critical to intelligent discussion and democracy, and
there are concerns of expression, expressing—expressing a person-
ality, expressing through art, or tﬂrough science. There are all
those things at the core.

Then you move out from the core. That core is very important
and virtually inviolable. As you move out from the core, what you
discover in different directions is that sometimes we are concerned
with something that seems almost like conduct, and the closer it
is to conduct, well, the further it is from the core.

We are concerned with instances where a particular kind of
speech might have an immediate harmful impact to society that is
tangible and real. That is your example—fire in a crowded thea-
ter—or, you cannot solicit a person to commit a ¢rime although you
do so in words. Then you discover there are areas where in fact we
are talking about the impact on younger people. Imagine the con-
trol that society exercises in a grammar school or in a high school.

And then, in another direction yet, you run into instances where
the expressive value is totally gone; it is not really communication
at all, though it in fact has a negative societal impact. 1 talked
about child pornography.

So as you move out from that core, you look at how far away,
you look at whether there are simply rules of procedure—time,
manner and circumstance. A town meeting can be run by that, But
if you are beyond that, you look to society's needs, and you look as
well to the spillover problem, that is to say, have you got a statute
that is really narrowly tailored to those needs antf will not intrude
into the core, or there is a risk that you will chill what is closer
to the core.

Those are a few of the things, and the metaphor in my mind is
a kind of core of several different things, and the further away you
get in a number of different directions, the more you pay attention
to society’s demands to come in and impose rules ancf regulations.

Senator KOHL. To what extent would it make a difference if the
evidence demonstrated that TV violence caused specific and long-
tem}? harm to children? Would that make a difference in your con-
cern?
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Judge BREYER. Certainly, as I said, I do not like to discuss it in
the context—I am nervous about discussing it in that particular
context, for the very reason that it is possibly the subject of litiga-
tion; it is possibly the subject of the statute, and my goodness, if
I am confirmed, that would come right before us.

But I think as a general matter, your point is a fair point, that
the more serious real, tangible harm, the further from the core, the
more it is possible to devise or try to devise an appropriate——

Senator KOHL. Are you imagining—and this is just an imagina-
tion, I recognize that—but is it conceivable to you, Judge Breyer,
that restrictions on media violence could ever pass constitutional
muster?

Judge BREYER. That, I think T must stay away from, because I
imagine that should legislation pass, one of the arguments that will
be made will be the negative of that, and the other side will argue
the affirmative of that; and it seems to me very, very important
that one approach that concrete problem, if I am on the Supreme
Court, with a very, very open mind.

Senator KoHL. OK; and finally in this area, Judge Breyer, does
government’s ability to protect children from explicit material vary
according to the medium, whether print, movie, video game, or in-
formation highway, in which it is presented?

Judge BREYER. Media, different media, have in the case law
sometimes been treated differently. But I know also there are argu-
ments in particular contexts that they should not be. So it is hard
for me to answer that, other than in that unsatisfactory general
way.

Senator KOHL. All right. Judge Breyer, yesterday you said that
televising Supreme Court oral arguments might be a good idea. I
have been a supporter of more radio and TV coverage in the Fed-
eral courts. I believe that if we had C—SPAN, a channel for the Su-
preme Court, that it would help Americans better appreciate their
legal system.

So, Judge Breyer, on this area, did you watch any of the O.J.
Simpson hearing on TV, and if you did, what are your thoughts on
whether televising a hearing of this sort will have a negative effect
on the defendant’s right to an impartial jury?

Judge BREYER. Let me not talk about the particular case, and let
me think about things that were in my mind a year ago or 2 years
ago, well before that particular matter arose.

At that time, I voted in favor in the Judicial Conference of ex-
perimenting with television in the courtroom. That has been car-
ried out. The results are being evaluated. In Massachusetts, tele-
vision is in the courtroom. The Massachusetts judges I have spoken
to seem generally satisfied. The results of that are being evaluated
in the Federal system.

My particular appeals court was not part of the experiment, but
not for want of willingness; it was because they could only have a
small number. That is the circumstance in which I think my vote
in favor of the experiment is right as of this moment, abstracting
from this particular case and putting myself back in the frame of
mind T was 2 or 3 months ago in respect to this.

That is basically my view. It has not changed.

85-742 - 95 - 9
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Senator KOHL. And I appreciate that comment. But are you say-
ing you do not want to answer the question on televising a hear-
ing—do you think that televising a hearing might conceivably have
a negative impact on a defendant’s right to a fair jury trial?

Judge BREYER. The question, of course, that you are raising
there, which is an important question, is the publicity and the pub-
licity on the difficulty of selecting jurors.

Senator KoHL. That is correct.

Judge BREYER. That is a problem, and how that is balanced is
not something 1 have looked into. That is not something I have
looked into. It is something that I have read enough and heard
enough about to know it is a problem. And that is where you start
from, and that is where I start from, too. You are worried about
the fairness of the trial. You are worried about the maintenance of
a free press. And somehow, the balancing of those things is terribly
important—and is not necessarily just for judges.

enator KOHL. OK; finally, I would like to get back to antitrust
for a minute, Judge Breyer. Senator Metzenbaum covered some of
the antitrust matters with you, and your answers were very good,
but I do have a few followups and some general questions to ask.

Recently, we celebrated the centennial of the Sherman Act. For
over 100 years, this landmark measure has protected the principles
that we hold most dear—competition, fairness, and equality. I be-
lieve that the people who wrote the Sherman Act were driven by
a variety of beliefs. They wanted to encourage economic efficiency.
They wanted to help the little guy, the small businessman, by pre-
venting large concentrations of corporate power. And ultimately,
they wanted to help consumers.

The antitrust laws are important because they ensure that com-
petition among businesses of any size will be fair and that consum-
ers will pay lower prices for their goods. And these laws are non-
partisan; they have been vigorously enforced by both Republican
and Democratic Presidents.

Judge Breyer, I am concerned that some judges would disregard
the legislative intent of the antitrust laws and substitute their own
ideological agenda. Let me read you two statements about the
Sherman Act. The first is by Judge Posner of my own seventh cir-
cuit, and I quote:

If the legislature enacts into statutory law a common law concept as Congress did
in the Sherman Act, that is a clue that the courts are to interpret the statute with
the freedom with which they interpret a common law principle, in which event the
values of the Framers may not be controlling at all.

The second quote is by Justice Souter, speaking before this com-
mittee:

When we are dealing with antitrust laws, we are dealing with one of the most
spectacular examples of delegation to the judiciary that our legal system knows.

ertainly, a respect for legislative intent has got to be our anchor for interpretation.

Judge Breyer, which statement reflects the better view in your
opinion? Should the courts ever interpret the Sherman and the
Clayton Acts without exploring the legislative intent of its authors?

Judge BREYER. I discussed that, actually, in a debate that I had
with Judge Bork where we took opposite sides to a degree on that
question, and I think I publicly there side with the second view.
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Senator KOHL. OK; I would like to talk for a minute about price-
fixing because it is of particular concern to me. Since the Dr. Miles
case in 1911, we have had in this country a rule that prohibits
manufacturers from setting the retail price of their products by
independent retailers. But some people have begun to argue that
we should treat vertical price-fixing differently from horizontal
price-fixing.

As Robert Bork wrote in “The Antitrust Paradox,” it should be
completely lawful for a manufacturer to fix retail prices. Do you
agree witﬁ this sentiment?

Judge BREYER. I can say the debate was quite interesting. This
was in the same debate. And basically, Judge Bork—in my recollec-
tion of the debate, we were talking about the Robinson-Patman
Act, and he was arguing about that, and in that context I think I
made fairly clear tgl;t if Congress had the intent of doing some-
thing that one might think was not necessarily according to price
theory principles, well, then, it did, and it is our job to carry it out.

In that same debate, we discussed retail price maintenance, and
it was my own view, that I believe I expressed fairly clearly, that
the laws against resale price maintenance were good, sound anti-
trust law. I think the example that I used was that years and years
ago when I was a student, there were economist professors—some-
body, I think, at the University of London, a Professor Yamey, had
written a book and had said here are the pros, and here are the
cons; what it boils down to is laws against retail price maintenance
help the consumer. They bring about lower prices.

And what I asked Judge Bork is what has changed; what has
changed. Now, I understand people have different views on that
issue, but I think I have expressed my own fairly clearly, quite
some time ago.

Senator KOHL. I thank you.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Senator Pressler.

OPENING STATEMENT OF HON. LARRY PRESSLER, A U.S,
SENATOR FROM THE STATE OF SOUTH DAKOTA

Senator PRESSLER. Thank you very much, Mr. Chairman.

Judge Breyer, 1 am particularly happy to welcome you here. Hav-
ing once been your student in law school, I take particular delight
in seeing you.

Judge BREYER. Thank you.

Senator PRESSLER. And I very much appreciated your remarks
during yesterday’s hearing when you said that when you deal with
cases, you listen to the party, and then try to repeat back the argu-
ment in your own words to the other side. I frequently do that in
dealing with constituents—repeat back their position. I think it is
a wonderful way to proceed.

We have in my State of South Dakota and throughout America,
a subject that has not been brought up yet here today in this hear-
ing. Many other subjects have been covered, but I do not believe
we have talked about fee-owned land in Indian country.

I know that Indian jurisdictional questions are very complex, and
a Jot of these matters come to the Supreme Court; in fact, someone



250

told me that there are more cases involving Indian tribes, jurisdic-
tion, and water rights than any other subject category that comes
to the Supreme Court.

Putting it in layman’s language, as you said, you put yourself in
each person’s shoes. I recently was at the Standing Rock Indian
Reservation and the Cheyenne Indian Reservation in South Da-
kota. You can talk to a white rancher, and he will tell you that his
grandfather bought this land after the U.S. Government advertised
it, and he bought it from the U.S. Government, and maybe it has
been resold since, but the chain of title traces back, and it is very
legal and logical. You can talk to the Indian citizen, and he will say
that his great-grandfather was given this land by the U.S. Govern-
ment, and he feels that it has been illegally taken, and he seeks
compensation.

In fact, [ have tried to settle a lot of this, or I thought I was mak-
ing a contribution, back when I was in the House of Representa-
tives in the mid-1970’s, and I was quoted by the Supreme Court—
only in a footnote—because I had sponsored legislation to open up
the question to waive res judicata. And in 1980, the Court made
a rulm¥ in U.S. v. Sioux Nation of Indians, in which it gave a sub-
stantial amount of compensation to the Sioux Nation, which they
have not accepted because they do not feel it is adequate.

But in any event, I have a long question here about fee-owned
land in Indian country where the white ranchers or the white busi-
negsmen who have been there are essentially regulated by the laws
of the reservation, and they are sometimes taxed by the reserva-
tion, and they feel that this is a violation of what they had agreed
to or what the agreement is, and they come to me with that prob-
lem. If you put yourself in both shoes, you can find many legal ar-
guments and many emotional feelings depending upon whose shoes
you are in.

I know at Harvard Law School there have been a number of pro-
fessors—I think a couple right now are helping one of the tribes
out there with a water rights case where they are seeking hunting
and fishing rights, but in addition to that they are also seeking
payment for hydropower. And it is not just in South Dakota; in
California, for example, the Indian tribes have asserted a claim on
25 percent of all the hydropower that has been generated, and back
payments. These types of issues are coming into the courts.

May I ask you, first of all, what is your perception of all of this?
Have you worked on some of these cases? Have you a perception
of this issue?

Judge BREYER. Let me divide it into two parts—more basic and
more recent. The more basic, which I have mentioned—and I hope
you would be the expert on this—is that I do remember, of course,
when you were a student, and I do not know if you remember in
the course that Charlie Nessen and I developed, we spent about 20
percent of that course tracing the history otP the Cherokee Indians
in Georgia. And as you may remember, the Indians in the 1930’s
and 1940’s were given by treaty—they were given by treaty—a sec-
tion of that State, and when gold was discovered, the Georgians ba-
sically ignored them and said goodbye. And the Indians did an un-
usual thing—they hired a lawyer who was called William Wirt,
something like that, I think. And they said we will bring a law
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case; the treaty protects us. And they went to the Supreme Court,
and they were first thrown out on what I would think of as a tech-
nicality. And then somebody from Massachusetts went down and
was put in jail and forced the issue to be raised. They went back
to the Supreme Court in a case called Wister v. Georgia, and the
Supreme Court said Indian tribe is right; they are right under the
law. And though it may be apocryphal, I think that was the case
in which Andrew Jackson said, well, John Marshall has made his
law; now let him enforce it. And it really was not enforced. And
that I call former, not recent, because I think luckily, recent law
is that the Indian tribes and others can go into the court, and the
courts respect their claims, and the Government enforces them.

Now, what I have seen in this area, which is only a peripheral
connection, is that a number of different difficult issues tend to
arise. Sometimes, there is a treaty. Of course, Congress has the
legal authority to abrogate a treaty, like any treaty. But sometimes
there are cases because the Indian tribe says we had a treaty, and
Congress did not really abrogate it. And then you have a difficult
question, looking into the history about what Congress intended,
but basically, the rule is that the Indians have their treaty, and
where that treaty is there, the courts will assume that it is not ab-
rogated unless they are very strongly convinced to the contrary.

Then, another kind of case arises which you begin to talk about,
which is terribly difficult, and that, of course, is a case where there
was tribal land, and then some of that land has passed through a
history and story of different connections into people who are not
members of the tribe. And then the issue is what kind of authority
does the tribe exert. And it is particularly difficult where that could
include, say, some kind of criminal prosecution, where then the
person who was not a member of the tribe would say: What about
my basic rights guaranteed under the Constitution?

Those are the kinds of issues that arise, and on the one hand,
you have to respect very much the sovereignty of the tribe; and on
the other hand, you have to recognize the claim to say basic rights
of protection. And I am very glad tc hear you say that indeed, you
often look to other ways than solely court ways of resolving these
things, because I do tKink, for example, that sometimes, say, the
tribal authorities and the other authorities might decide to have
tribal powers that are the same in terms of protection as other
powers, If that is so, that would be a matter worked out through
Congress or worked out through your good offices, or worked out
through meetings; it would not necessarily be worked out in the
courts.

Senator PRESSLER. One issue that will probably wind its way to
the Supreme Court in future years involves fee-owned land in In-
dian country. I will just state this question because I think it sum-
marizes much of the conflict.

Under the General Allotment Act of 1987, known as the Dawes
Act, Congress began to allot to individual Indians tracts of land on
the reservations. Title to the land was to be held in trust for 25
years, after which the land would be conveyed to the Indian allot-
tee by means of a patent. Originally, Indian individuals had to
apply for these allotments, but later the law was changed to allow
the gecretary of the Interior to issue fee patents to Indians regard-
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less of whether they had applied for an allotment. These were
known as forced fee patents.

Over the years, many of these Indian allotments were then sold
to non-Indians, advertised by the Federal Government in some
cases; maybe they were trying to raise revenue—I do not know—
but they sold them to white settlers.

Furthermore, various acts of Congress, such as the Cheyenne
River Act of 1908, opened the reservations to non-Indian settlers,
‘\ivhich actually was a reversal of what Congress had originally

one.

We now have the situation where there are many acres of non-
Indian fee-owned land lying within the borders of the Indian res-
ervations. This has created a checkerboard ownership pattern with
non-Indians owning some land, Indians owning other parcels, and
other land held in trust by the Federal Government for the tribes.
This situation has prompted many court cases, which often must
resolve the question of whether the State or the tribe has jurisdie-
tion over non-Indians or non-Indian lands.

Now, some tribes assert a complete right to regulate the lives of
all people living within the boundaries of their reservation, even
when the reservation encompasses all this checkerboard land and
regardless of whether they are Indian or non-Indian.

Last year, the Supreme Court decided in South Dakota v.
Bourland that the Cheyenne River Sioux Tribe could not regulate
the hunting and fishing rights of non-Indians on Federal lands pre-
viously owned by the tribe. And I think some of your colleagues at
Harvard Law School were on one side of that brief; I cannot re-
member for sure.

Now, Indian tribes do not allow non-Indians to participate in
their elections, to serve in tribal office, or to serve on tribal juries.
So you have this situation of non-Indians living and owning prop-
erty within a reservation subject to the jurisdiction of the tribal
courts and the tribal police and so forth, but they cannot vote in
the tribal elections. So they come to me, and they will come to you
in the courts, seeking some kind of relief.

Nonetheless, tribes in my State have imposed licensing fees on
liquor stores owned by non-Indians on fee-owned land located with-
in the boundaries of the Indian reservation.

Well, anyway, that is the complete bundle of the problem, and
I have struggled with this as a Congressman and as a Senator from
South Dakota over the years, and later, I am going to ask you
about one piece of legislation that we have tried, but I guess my

uestion—if I have one, because you could answer so many dif-
erent aspects of it—is given the fact that non-Indians have no
right to participate in tribal governments, do you see any constitu-
tional problem when a tribe taxes a business owned by a non-In-
dian located on fee-owned land but within the boundaries of the
reservation? Or, stated another way, is it constitutional for tribes
to tax and regulate those who have no ability to influence how
their taxes will be acquired and spent?

Judge BREYER. I think that is an aspect of the broader problem
that you state. And I think that could well be a matter in litiga-
tion, and it is not a matter that I am really expert on. It seems
to me the most difficult part of what you say is where, on the one
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hand, the tribe has sovereignty, and that sovereignty must be re-
spected.

On the other hand, those people who now perhaps unwillingly
are subject to the tribe sovereignty feel they lack a basic right that
they would have, if that sovereignty were not there. And there it
sounds to me as if what you are trying to do is to encourage people
to get together to the point where, at least from the point of view
of the person who is there, he gets the rights either way. Of course,
that is the best situation.

If whether the Indian tribe has the sovereignty or whether the
State has the sovereignty, that person is basically just as well off.
I don’t know if you can gring that about. That is really a political
matter and a matter of negotiating and learning and meetings of
all kinds that aren't necessarily judicial meetings. I understand
that that is what you try to do, and I can just say, from the point
of view of the judicial aspect of the problem, it sounds very dif-
ficult, with important interests on both sides.

Senator PRESSLER. Now, the Indian tribes have found a great
source of revenue in gambling, and reservation gambling is pro-
vided for by the U.S. Congress. Several States have trieﬁ to find
a way to tax or get a portion of gaming proceeds, and several tribes
have gotten very wealthy. There is a sort of irony in all of this. In-
deed, some of the smaller tribes on the east coast have become very
wealthy.

The point is that the States in which these gambling casinos are
located cannot tax tribal gaming proceeds. Do you have any feeling
about that subject?

Judge BREYER. I know that is the subject of a congressional stat-
ute, and I know the statute tries to create a situation where certain
defined tribes—and there is a definition, and I know there are
sometimes arguments about where tribes and which tribes and
under what circumstances tribes—but where you pass that prob-
lem, I think the statute requires a negotiation, and then the nego-
tiation between the State and the tribe over the details of the gam-
bling that the statute permits is designed to work that out in part.
That is my guess and understanding.

I also understand that issues can arise about whether or not ne-
gotiation is in good faith, the extent to which the court gets in-
volved in supervising the negotiation. In other words, I see the is-
sues and I understand the importance of it, and I am not certain
legally really how they actually work out. That would depend upon
a particular case.

Senator PRESSLER. In Sante Clara Pueblo v, Martinez, a 1979
U.S. Supreme Court case, the Court held that suits against a tribe
for violation of the Indian Civil Rights Act may not be brought in
Federal court, that is they have to be brought in the tribal courts.
As a result, individual tribal members, although citizens of the
United States, are limited to relief, if any, in their respective tribal
court system. Many tribal governments do not provide for a court
system independent of the executive, creating the possibility of in-
timidation by the executive leadership.

Several years ago, I cosponsored legislation, which was not suc-
cessful, with my friend Senator Hatch, who is not here now, and
others, I believe in the early 1980’s, which would have permitted
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individuals who had exhausted their remedies in tribal courts for
violations of the Indian Civil Rights Act to bring an action in Fed-
eral court. Now, that measure did not become law, so today people
exhaust their rights under the Indian Civil Rights Act in tribal
courts,

Now, do you believe the Federal courts should be immediately
open to anyone who alleges an Indian tribe has deprived him or
her of a Federal constitutional right? And should Native Americans
be entitled to the same constitutional protection afforded to all
Americans in our Federal courts? On this question of jurisdiction,
may an Indian tribe require non-Indians living on a reservation to
exhaust their remedies in the tribal court system, before appealing
in Federal court, even though non-Indians do not enjoy the con-
stitutional protection in tribal courts? Wouldn’t such a requirement
deprive non-Indians of their due process rights?

To throw all those questions together, should litigants in Indian
Country be able to appeal to the Federal district court at the end
of their journey through the tribal courts? There is a case I think
that will come up to the Supreme Court again on that, or it will
try to come up. Do you have any feeling on that?

Judge BREYER. Well, my substantive instinct is, of course, that
if the procedures and protections in the tribal court can be brought
to match those in the Federal court, the problem will tend to go
away, because then, of course, you would have the same protection
in both places. And that is not a judicial question. That is a ques-
tion of people meeting and understanding and talking to each other
and trying to work out appropriate procedures.

When you turn to the legal question, which is premised on that
not having been done, as you point out, that might come up to the
Supreme Court, and I am on that Court, I would have to decide
that question and, therefore, I couldn’ really express as view about
it.

I think that your instinct that if it comes out the way that you
think is not appropriate, the solution would be legislative. I think
that is a correct instinct.

Senator PRESSLER. That concludes my questions on Indian juris-
diction. But as I read your statement again, your statement yester-
day, saying that you try to repeat the argument back in your own
words to the other side, I thought that was very much what we
have to do with the Indian/white problems, to work for reconcili-
ation. And, indeed, as you do change shoes, you can find arguments
just about as strong on each side, and you will have to deal with
a lot of those.

Back in that class you taught me a long time ago, your mention-
ing Andrew Jackson and the Cherokee Indians march to Oklahoma
leads me to this question. When was the last time the President
of the United States refused to back up the Supreme Court in a
matter that the Supreme Court ordered? I mean our whole con-
stitutional system could have broken down.

Judge BREYER. Yes.

Senator PRESSLER. The second part of the question is do you feel
that the executive and legislative branches back up the court sys-
tem today? I mean that is almest unheard of. Our whole system
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would not work, if we did what Andrew Jackson did in that in-
stance, is that not correct?

Judge BREYER. Absolutely; that is why I said in response to Sen-
ator Kohl that 1 thought Cooper v. Aaron was such an important
decision, because it is the absolute verification of what you said,
that the executive and legislative branches would stand behind the
decisions of the Federal courts.

Senator PRESSLER. I think one of the concerns that some of us
have in the antitrust area and the deregulation area can be sum-
marized this way: In inner cities and in small cities and rural
areas, a lot of big companies don’t want to provide service. They
would rather provide it in the wealthy suburbs. For example, tele-
communications is something 1 work on a great deal, and we find
that the new information highway is going to be abundantly avail-
able in wealthy suburbs and larger cities, but not necessarily in
inner cities or in small cities or rural areas. The same is true of
air service. The same is true of railroad service.

I know you have done a lot of work on deregulation. But I have
found myself representing a small city rural State constantly strug-
gling to preserve air service or train service or trucking services,
or indeedp long-distance telephone rates that are reasonable.

Now we are on the verge of fiber optics cable and broad-band and
providing computerized information in the home. If somebody is not
on this informational superhighway by the time they are 15, they
are never going to be on it, if they are not into putting information
into the computer and getting information back out.

You will be making a lot of rulings on antitrust and responsibil-
ities of companies. Of course, we do not have the 1934 act any more
that said if you take some rich routes, you have to take some poor
routes, and so forth. But, in general, how do you see the Humboldt,
South Dakotas, and indeed every State, upstate New York and
Massachusetts, smaller cities and towns, not so much on the east
coast, because you have so many people, but, indeed, parts of Cali-
fornia—Fresno and those small towns that stretch from there to
Bakersfield—getting serviced by companies not eager to provide as
much air service or as much ﬁger optic cable or the miraculous
developments in telecommunications.

My basic concern is your philosophy of deregulation is going to
leave a lot of people out of the superhighway of information and
knowledge and all the good things that are coming. What are your
thoughts on that?

Judge BREYER. I think you are addressing really my thoughts as
a matter of policy, rather than my thoughts as a judge. Of course,
as a judge, one tries to follow the law as it is written.

When I was involved in airline deregulation, this problem arose.
It is true that the general thrust of airline deregulation was that
prices would go down for the vast majority of Americans. At the
same time, I believe when that statute that was written, your point
was a valid point, that in terms of infrastructure, it is important
that the entire Nation be seen as a single nation and people not
be left out.

Therefore, written into that statute was a subsidy that Congress
at the time believed would be adequate to maintain service at
smaller rural airports, the idea being that no rural community cur-
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rently at that time having scheduled service would lose all its serv-
ice. There would be some%ifeline there.

Now, whether that subsidy was adequate, whether it worked out
in practice, that is a matter for history and possibly criticism. But
the intent of the movement was not totally to sacrifice the needs
of those who are not in the populous communities. It was to recog-
nize those needs and to try to provide for them, especially so that
there would be interconnections everywhere. That is basically the
pril}ciple, though one could criticize from that point of view the exe-
cution.

Senator PRESSLER. Let me ask a question on the exclusionary
rule. I know you covered this to some extent. There was a crime
bill written here in the Senate that would have made more evi-
dence admissible to the jury. One perhaps good thing coming out
of the O.J. Simpson publicity is that a lot more people across the
country are thinking about the exclusionary rule, and I think it is
going to become an issue in future political debates, and maybe
that’s where it should be.

If legislatures were to pass a law saying that more evidence that
golice pick u% at the scene of a crime without a search warrant can

e given to the jury or the fruits of the search can be given to the
judge or the jury, it is said this would be found unconstitutional,
because the fourth amendment provides quite a bit of protection.

Yet, our citizens are getting angry at hearing stories, when you
do have a search warrant and you find something else or the fruits
of the search are not related to the search warrant, then it is
thrown out, it cannot be brought before the jury. Or if policemen
upon the scene of a crime go into other rooms or pick up evidence,
the argument is it should not be admitted, because the policemen
could have gotten a telephonic search warrant or something like
that.

In other words, a lot of evidence never gets to the jury or the
judge, in the feeling of the public, and I think this is going to be
a very big issue in future campaigns in this country. I think we are
going to focus on the exclusionary rule. But it is said that even if
a statute enacted by Congress broadening what the police can pick
up and present, it would be declared unconstitutional. What is your
view of that?

Judge BREYER. My guess is it would depend upon the statute.
You have to look into the detail.

Senator PRESSLER. Do you have any feelings about what the ex-
clusionary rule should be? Do you think it is about where it should
be, or do you think it is too restrictive?

Judge BREYER. I cannot say as a matter of policy, because that
is so much a judgment for others. That is, the basic idea, of course,
is that it is very puzzling to people, very puzzling, what Cardozo
said. He said, “Well, why should the criminal go free, because the
constable has blundered?” And the answer to that is, over the
course of time and a lonE period of time, people learned that the
protection in the fourth amendment, totally innocent people
wouldn’t be broken into in the middle of the night, that confessions
wouldn’t be extracted through violence, that the only way to make
those meaningful in practice was to have this exclusionary rule,
And it has become I think fairly widely accepted.
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The exaet contours of it and the shape and size and on the bor-
der how it should look, and so forth, 1 recognize, but that is a mat-
ter of considerable controversy and debate, and Congress or others
might well criticize or want to do it this way or that way or the
other way.

Senator PRESSLER. On the issue of habeas corpus, the average
citizen looking at this system sees appeal after appeal sometimes.
Would you be satisfied with one thorough appeal that a judge took
a look at and said that was a thorough complete appeal? Would
that be satisfactory to you?

Judge BREYER. When you say satisfactory to me, the great de-
bate, as you recognize in this area, particularly with the death pen-
alty, is involved, is habeas corpus tells us we don’t want to have
this or any person have a penalty particularly of this sort, if the
trial was fundamentally unfair. Of course, people keep coming on
again and again and they say, well, it was fundamentally unfair,
and then the courts say no, it was OK, and then they have a new
Eeallson and a new reason, and so the problem is this problem of

elay.

At the same time, people might sometimes come up with reasons
that they for good cause couldn’t present before. So I understand
how you are trying to balance those two things, the need for fun-
damental fairness and the need to avoid unreasonable delay. How
it works out in the statute again is going to be up to Congress. My
guess is you will get one final procedure and some cases will come
along where something was discovered later, and you will say, well,
the procedure couldr’t have taken that into account. So I think you
will improve the situation. I am sure there are all kinds of ways
of improving it. This is such a fundamental tension, that 1 doubt
it will ever be perfectly solved.

Senator PRESSLER. My final question involves tort reform. Again
we hear much argument. We are told that our revolutions in this
country have been in the courtroom and not in the streets with
guns. Through suing, a small person or a poor person can get at
a large corporation that has wronged them. On the other hand, we
have so many lawsuits, we are tcld that the cost of our products
has risen substantially.

If you could implement tort reform for the United States tormor-
row, what would you do?

Judge BREYER. 1 am glad sometimes that I am not in the Con-
gress of the United States, and this is not a matter on which I am
expert and I am really very pleased to leave that for you to decide.

Senator PRESSLER. It may well be that the Supreme Court will
have to decide some of it, especially on punitive damages and is-
sues of that kind. You are not going to give us any glimpse of——

The CHAIRMAN. Do you want to go back to being chief counsel of
the committee? [Laughter.]

Judge BREYER. It was a wonderful job.

Senator PRESSLER. Thank you very much, and congratulations.

Judge BREYER. Thank you.

The CHAIRMAN. Judge, I might point out for the record what my
recollection is, and this is not correcting you or anyone else, that,
on habeas corpus, in 40 percent or thereabouts of the petitions filed
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in capital cases, the courts feel they have merit, so they are not all
frivolous.

At any rate, there is a vote on, Judge. We have about I guess
7 minutes in which to vote. Rather than take the break after the
next questioner, who will be Senator Feinstein, why don’t we break
now for 10 minutes and then resume about 10 minutes of.

Judge BREYER. Perfect.

The CHAIRMAN, Thank you,

We will recess to vote.

{Recess.]

The CHAIRMAN. Judge, welcome back.

Judge BREYER. Thank you.

The CHAIRMAN. I have not had a chance to speak with your peo-
ple about this, but we can speak about this scheduling in the open
here.

One of the things is that I do not think we are going to be able
to finish tonight. I do not think there are a lot more questions, but
most members have several more questions. It would push us well
into the late evening, and then I am not sure we could finish.

So what I would propose—and this is tentative until I have a
chance to check with Senator Hatch, but I think this will be agree-
able to him—is we will go until about 6 p.m. tonight, which means
that Senators Feinstein and Moseley-Braun will ask their first
round. I will ask a second round, probably not a full round but a
second round of questions. Senator Hatch may or may not wish to
go tonight and ask a second round, in which case we will start to-
morrow with what, as I indicated earlier, is a pro forma closed ses-
sion. There are probably going to be a series of votes stacked
around 11:30 tomorrow, by which time we will probably be finished
with the closed session anyway. We will do the votes and convene
the open hearing again tomorrow at 1 o’clock. I fully expect we will
be able to finish in early evening, late afternoon, with your testi-
mony.

Based on the witness list and the way things appear to be
going—and you and I have been doing this long enough, and you
are familiar enough with this to know, no one ever knows anything
for certain—but I expect we would have no problem going through
the entire witness list, giving the witnesses their full opportunity
to make their cases on Friday, and the hearing would close down
at a reasonable hour on Friday.

It would be my intention, with the cooperation of my colleagues,
to have an executive session early in the week, As my grandfather
Finnegan used to say, “with the grace of God and the good will of
the neighbors,” by the end of next week the nomination, if all con-
tinues as it is, would be on the floor.

If that is generally agreeable with you, that would be my judg-
ment as to the most orderly way in which to proceed. But I will
discuss that in more detail with my colleagues, and in the mean-
time, I will yield to my distinguished colleague from California,
whose patience is exceeded only by her equally distinguished col-
league from Illinois, Senator Moseley-Braun, who have both been
waiting patiently here.

I yield the floor now to Senator Feinstein.
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Senator FEINSTEIN. Thank you, Mr. Chairman. We are known as
what is the caboose on this train. We kind of bring up the rear.

The CHAIRMAN. Well, you know those trolley cars where the en-
gine is sometimes in the back and sometimes in the front. I think
the committee has learned that you may be the caboose, but you
are the engine.

Senator FEINSTEIN. That is very generous of you. Thank you.

The CHAIRMAN. It is also true. When you decide something is im-
portant—I remember saying to you, no, we cannot possibly pass the
assault weapons ban. If you can talk Henry Hyde into it, good luck.
And, Lord, if you did not go over and talk Henry Hyde into it. So
you are an engine, Senator.

Senator FEINSTEIN. Well, thank you. Thank you very much. That
is very nice.

The CHAIRMAN. The floor is yours.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Mr. Breyer, I just want to make a comment on the proceedings
so far. I really want to compliment you. First of all, I believe wholly
in your credibility and your integrity. But what came through
today I think to me was your ability as a teacher, because you did
what so many people, particularly arourd here, do not do. You re-
duce things to their basiec, elemental, simple truth. And when you
talked about the coal columns as an example of appropriate regula-
tion, I think you showed all America exactly what it is.

Many times [ have found things get so mired down in cases here,
and no one really knows what we are talking about. So I really ap-
preciate this, and I think you have made a lot of things clear. I
think you have done extraordinarily well, and I just wanted to say
that before I begin.

I notice, too, that there has not even been a yawn from your fam-
ily. So on all scores, it is doing well.

Judge BREYER. Thank you very much.

Senator FEINSTEIN. I want to talk to you about two things, and
hopefully talk to you rather than really question you. The first is
individual versus societal rights under the Constitution.

Let me begin by reading a quick statement from someone I have
admired from what is called the other House here. His name is
Sam Ervin, and he said this in 1973.

The twin evils of criminal and political violence stand as a threat to our liberty
in two ways. Liberty cannot survive an anarchy, but neither can it survive if our

Nation's leaders and people come to feel that the only path to security lies in sus-
pending constitutional freedoms for the duration.

And, in a sense, that is the delicate balance with which I would
think a jurist must grapple. What are the rights of the few when
they come in conflict with the rights of the many?

In a sense, today I want to talk to you about the rights of the
few versus the rights of the many.

Last week, in California, I spent a lot of time in the commu-
nities, and I have in other cities as well. And I think violence in
this Nation has reached such a state of epidemic proportions and
concern for everybody. Regardless of race, creed, color, social or eco-
nomic status, people are looking over their shoulder, regardless of
whether they live in the suburbs or the big cities.
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One school, I will give you an example, fourth-grade class, Holly-
wood, CA, had written to me because of their fear of violence. So
I went to the school, and I talked to a fourth-grade class, I guess
about 40 youngsters. In the course of the conversation, I asked the
question: How many of you hear gunshots at night? And how many
of you wake up to them in the morning? Every hand in the class
went up.

I asked the question: How many of you have seen people getting
beaten up? And 70 percent of the class, their hands went up. How
many of you are afraid to go to school? About the same number of
the class went up,

Now, you could ask any class that in your hometown and my
hometown. One of our newspapers just did a study. Twenty-two
percent of the youngsters admit to bringing guns to schools. Big
problem in our society.

My question is this: I know that the Bill of Rights of our Con-
stitution was designed to protect Americans against the enormous
powers of the Government, also provided by the Constitution, in ef-
fect to protect the few from the many. And this is, I think, true in
special circumstances: free speech, the free exercise of religion, pro-
tection from discrimination, regulation. But it is clear to me that
in matters of public safety anﬂerhaps other fundamental areas,
we really need to protect the fabric of our society for the majority
from the few among us who have the power to destroy it.

I read an article in the paper of one Governor imposing a curfew,
again, to protect the rights of the many. Also, I suppose, it limits
the rights of the few.

If you could talk just as a teacher, as a scholar, for a few mo-
ments before I got into something direct, about where you see this
coming down, how you would see this as a jurist?

Judge BREYER. I do not have special insight. As a human being,
when I hear that one real child is killed every hour through vio-
lence, of course, I react like every human being reacts to that in
this country. I mean, absolutely intolerable.

Then when you say as a jurist, I think of the Preamble to the
Constitution, as a jurist. Why the Preamble? Well, because it has
always seemed to me that the Preamble has stated there what the
goals are, simply, so any person can understand it. And the rest
of the Constitution is a few understandable instructions for reach-
ing those goals.

And I see right in that Preamble, it says,

Establish justice, insure domestic tranquility, provide for the common defense,
promote the general welfare, and assure the blessings of liberty to ourselves and our
posterity.

It says both assure domestic tranquility and provide the bless-
ings of liberty.

Then the rest of the Constitution, being a set of instructions to
reach those goals, must be interpreted in a way so that both can
be reached. And then you pose the terribly difficult question: How
do you choose among them?

I have no magic answer to that question. Sometimes I have done
the following in a case where, in fact, say there is a question of the
fourth amendment interpretation and the right not to be seized il-
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legally, the right not to be searched illegally, and what does that
amount to, and is it this or is it that?

Sometimes I go back and try in my own mind to remember that
those rights are there to protect innocent people. And we protect
guilty people because that is absolutely necessary if we are going
to protect innocent people.

d so I ask myself: What would an innocent person think about
what is going on? The case that came up, you see, was a case about
whether a policeman could say to a person at the airport, who was
acting very suspiciously: Excuse me, do you mind if I ask a few
questions? And the man said yes.

Now, did that violate the fourth amendment? Though the ques-
tion was a cloge one, I thought no. And my reason for thinking no
was because I thought most innocent people do not mind answering
questions when posed by the police where they are not put in cus-
tody, where they are not subject to restraint, but they are politely
asked, Do you mind answering a question?

So that notion of what do innocent people actually fear is an un-
reasonable restraint on their liberty, I have found sometimes helps
reconcile those two things in the context of a real case. I do not
know if that is helpful. I see the need to pursue both.

Senator FEINSTEIN. Let me give you an example. Some of us, I
think, on the Elementary and Secondary Education Act that will be
coming up, will put an amendment or try to place an amendment
that will say that any school that accepts Federal money must have
a zero tolerance for guns in schools; that if a youngster brings a
gun to school, that youngster is expelled for 1 year. Otherwise, I
go home, and all people are talking about are metal detectors in
schools. Metal detectors should not have to be in schools.

Judge BREYER. I agree with you.

Senator FEINSTEIN. And I think we reach that point where we
really need to protect the general welfare.

Now, let me go to where it gets tricky. The second amendment,

A well regulated Militia, being necessary to the security of a free State, the right
of the people to keep and bear Arms, shall not be infringed.

Arms is in a capital, State begins with a capital, and Militia be-
gins with a capital.

I think it is probably true to say that the Framers of the Con-
stitution provided no guidance as to whether the amendment was
intended to secure the rights of individuals to own guns, to provide
gxc%lusively for a well-regulated militia, like the National Guard, or

oth.

Proponents of gun control argue that, although challenged, re-
strictions on the sale and ownership of guns have never been
struck down by the courts on the basis of the second amendment.
Indeed, in the United States v. Miller, the U.S. Court of Appeais
for the Ninth Circuit expressly rejected a second amendment argu-
ment in upholding California’s 1989 assault weapons ban. The Na-
tional Rifle Association, which had challenged the ban, elected not
to appeal the ninth circuit’s ruling to the U.S. Supreme Court.

Former Chief Justice Warren Burger, not, I think, considered a
political liberal, accused the NRA of perpetrating the greatest con-
stitutional fraud in history for its repeated reference to the second
amendment as a bar to gun control legislation.
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Now, as the chairman of the committee said, [ have just au-
thored legislation on assault weapons. I have seen them become
the gun of choice of youngsters, of grievance killers, and it ap-
peared to me that the public well-being is served by not having
what is crafted as a military weapon, first and foremost, available
on the streets, homes, and workplaces of our cities and our counties
and our Nation.

Whether that will be challenged or not, I do not know. I almest
hope it would be so that we could settle, much like the coal mine,
what is an appropriate role for government regulation.

I cannot forget the faces of the youngsters who raised their
hands, every one in a class, that I go to sleep every night to the
sound of gunfire. And to me, it is the rights of the many to feel safe
that come into conflict with the rights of the few to possess and
bear weapons.

I would appreciate any comment that you might care to give as
to the Miller case, as to the second amendment, and how you might
see it.

Judge BREYER. As you recognize, Senator, the second amendment
is in the Constitution. It provides a protection. As you also have
recognized, the Supreme Court law on the subject is very, very few
cases. This really has not been gone into in any depth by the Su-
preme Court at all,

Like you, I have never heard anyone even argue that there is
some kind of constitutional right to have guns in a school. And 1
know that every day—not every day, I do not want to exaggerate,
but every week or every month for the last 14 years, I have sat on
case after case in which Congress has legislated rules, regulations,
restrictions of all kinds on weapons; that is to say, there are many,
many circumstances in which earrying weapons of all kinds is pun-
ishable by very, very, very severe penalties. And Congress, often by
overwhelming majorities, has passed legislation imposing very se-
vere additional penalties on people who commit all I[-)(inds of crimes
with guns, even various people just possessing guns under certain
circumstances.

In all those 14 years, I have never heard anyone seriously argue
that any of those was unconstitutional in a serious way. I should
not say never because I do not remember every case in 14 years.
So, obviously, it is fairly well conceded across the whole range of
society, whatever their views about gun control legislatively and so
forth, that there is a very, very large area for government to act.
At the same time, as you concede, and others, there is some kind
of protection given in the second amendment.

Now, that is, it seems to me, where I have to stop, and the rea-
sen that I have to stop is we are in a void in terms of what the
Supreme Court has sald. There is legislation likely to pass or has
recently passed that will be challenged. And I, therefore, if I am
on that Court, have to listen with an open mind to the arguments
that are made in the particular context.

Senator FEINSTEIN. Well, would you hold that the 1939 decision
is good law?

Judge BREYER. I have not heard it argued that it is not, but I
have not reviewed the case, and I do not know the argument that
would really come up. I know that it has been fairly limited, what
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the Supreme Court has said, and 1 know that it has been fairly
narrow. [ also know that other people make an argument for a
somewhat more expanded view. But nobody that I have heard
makes the argument going into these areas where there is quite a
lot of regulation already.

1 should not really underline no one, because you can find, you
know, people who make different arguments. But it seems there is
a pretty board consensus there.

Senator FEINSTEIN. Would you attach any significance to the
Framers of the second amendment where it puts certain things in
capital letters?

Judge BREYER. I am sure when you interpret this, you do go back
from the text to the history and try to get an idea of what they had
in mind. And if there is a capital letter there, you ask, Why is
there this capital letter there? Somebody had an idea, and you read
and try to figure out what the importance of that was viewed at
the time and if that has changed over time.

Senator FEINSTEIN. Thank you very much. Thank you, Mr.
Chairman.

The CHAIRMAN. Thank you.

Senator Moseley-Braun.

OPENING STATEMENT OF HON. CAROL MOSELEY-BRAUN, A
U.S,. SENATOR FROM THE STATE OF ILLINOIS

Senator MOSELEY-BRAUN. Thank you very much.

Senator Feinstein is the caboose. | guess that makes me the flag.
When you are No. 18 on a panel like this, you learn a lot, Judge
Breyer, and I have certainly learned a lot listening to my col-
leagues and their questions and certainly to your very clear re-
sponses. And I have been, frankly, very much impressed by the
clarity of your thinking, the preciseness and succinctness of your
answers to the question, and they have been difficult questions.
They have ranged just about the gamut. So I am kind of bringing
up the rear here on the first round, but I did have an area that
I wanted to discuss with you a little bit today that, in my years,
certainly in law school but later in practice, that was very near and
dear to my heart and that is no doubt near and dear to yours inso-
far as you have written in the area of administrative law quite a
bit. And I, frankly, feel that these cases and these issues in admin-
istrative law are so important because, the big-picture issues not-
withstanding, the administrative process is often where the rubber
meets the road insofar as the rights of the little guy are concerned.

Judge BREYER. I agree.

Senator MOSELEY-BRAUN. The cases that come out of the agency
decisionmaking very often impact on real people in their day-to-day
lives in a more direct fashion than many of the other more esoteric
and philosophical issues. And so while I would like to get to the
esoteric and at some point, if I get a chance, I would like to start
by asking you about your philosophical decisions and your decision-
making in terms of administrative law.

It is particularly true since the time of the New Deal that Fed-
eral administrative agencies have played a major role in the devel-
opment of policies that regulate the personal lives of American citi-
zens and the commercial life of this Nation. And in reviewing some
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of your cases, in fact, at least three cases which you have written—
one had to do with a death claim for asbestosis by a pipefitter in
a shipyard, and another a bead-stringer, whether or not the 17
years as a dollmaker qualified that person for employment disabil-
ity, and whether or not a highway bypass could be constructed.
And, of course, the Supreme Court recently ruled in a case involv-
ing my home, Chicago, with regard to the treatment of municipal
waste.

And so we have got this line of cases, and the central issue reaily
comes down to the role of the courts in regulating the regulators,
and whether or not the judicial review of agency decisionmaking
actually forms an adequate check on the power of the agency vis-
a-vis the individual.

The Supreme Court had acknowledged the oversight function in
Abbott Laboratories v. Gardner, and as you know, that was a case
that involved a challenge by pharmaceutical companies to a regula-
tion issued by the FDA In creciding whether or not there was au-
thority for judicial review of the agency decisionmaking, the Court
held that judicial review would be improper only upon a showing
of clear and convincing evidence that Congress intended to pre-
clude judicial involvement.

Lately, however, the Court seems to have lowered that standard,
backing away from that standard, and making it less likely that
agency decisions will be subject to judicial scrutiny. In a case de-
cided last term, Thunder Basin Coaf v. Wright, the Court appeared
to replace the Abbott clear and convincing standard with a stand-
ard that would prevent judicial review of an agency action in any
case in which the intent on the part of Congress is—*“fairly discern-
-ible in the statutory scheme.”

While the Court in Thunder Basin attempted to distinguish itself
from the opinion in Abbott Labs, | am not quite sure that the dis-
tinction is as clear as they said it was in Thunder Basin, and I fear
that the Thunder Basin decision might signal a willingness of the
Court to remove itself from—to retrench from the review of deci-
sions of administrative agencies.

So I would pose the question to you: Do you agree that there has
been a trend away from judicial review of administrative decision-
making, and therefore do you agree that it holds the troubling
prospect that the rights of the individual little people vis-a-vis
these agencies which have so much power over their lives, that
those rights might be less protected in the future than previously?

Judge BREYER. I think I would say three or four things. I think
first, if there is such a trend, it is troubling. Second, the reason
that I think it is troubling is I understand all these constitutional
rights are very important—believe me, we all think they are in-
credibly important—but one thing also that is very important is
just the area that you are talking about. And the reason that I
think that to myself is because if you are dealing with whether a
man or a woman is getting a Social Security disability check, you
do not just think to yourself: That check is as important to that
man or woman as a whole business is to its owner. You think it
is more important, because that man or woman has nothing else.

And [ think, too—when I was walking about 4 months ago with
Judge Woodlock somewhere in Boston, and he pointed out a build-
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ing, and in that building, they had worked out a series of part-time
people, lawyers, who give a little bit of their time for a very low
price—I believe this is how it works—so that people who have little
complaints—little complaints—that just means a complaint that
maybe, compared to some other complaint, is little; it is not little
to the person—and they have a way of coming in and getting some
kind of proceeding to see that they have been treated fairly in re-
spect to a sidewalk, or snow removal, or a parking ticket, or what-
ever—that is terribly important.

Why is it so important? That is really my third point. The reason
it is so important is it is important to that individual, and it is
really guite a wonderful, marvelous thing to have a society that
treats those complaints properly.

And my fourth point is I guess when I was with these judges in
Russia which, as you can tell—I will slow down a little, because I
am feeling strongly about it——

Senator MOSELEY-BRAUN. [ am glad.

Judge BREYER. We were talking about it, and I said do not for-
get—vou see, we have a meeting of the administrative law people
and the American Bar Association—we sometimes say we are ad-
ministrative law buffs—we believe it is important, too, and how
many, and so forth. Well, I said to the Russian people there: Please
do not forget this part of the law, because one wonderful thing that
happened in that part of the law was that one time, it was decided
that we would write everything down. That does not seem that im-
gortant, but it is so important. It was something as a result of a

upreme Court case where somebody could not find the regulation,
and after that, Congress said if that regulation is not written down,
if you do not have that in the Code of Federal Regulations, if there
is not a place where a person can go without a lawyer, if necessary,
to find out what he is supposed to do, then it is not a rule, and
it is not a regulation. I tﬁought to the Russians that, too, is an
enormous protection against arbitrary behavior, against people who
are in the Government saying, “Well, this is what you Eave to do,
and tomorrow, we will tell you why you have to do it.”

So all of those are reasons why I agree with you, I think this is
a very important area of law.

Senator MOSELEY-BRAUN. I think we share the same view, and
you have made the point very well, I think, Judge, that this really
does serve as a check and balance in the system that frankly, the
Framers of the Constitution almost did not have to think about;
but following the explosion of the administrative agencies, the far-
reaching consequences of that decisionmaking, clearly, the rights of
the individual vis-a-vis that kind of array of power can only be pro-
tected if the courts are vigilant in regulating the regulators and
providing that backdrop of protection of personal rights and indi-
vidual liberty versus the agency decisionmaking in cases in which
it may be arbitrary—which raises a second set of concerns, namely
the ability in present time of the courts to exercise that function
adequately.

We have seen, with the explosion of litigation and with the over-
burdening of the courts—everybody reads articles about how over-
worked the courts are and how they are cutting back on activity,
and in fact, in my State of Illinois just a month ago, the Supreme
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Court promulgated a rule that limited the number of opinions that
the appellate courts could issue every year on the grounds that the
courts were overburdened and that there could only be a finite
number of opinions, a finite number of written decisions.

Well, these two factors coming together may well mean that we
are confronted with a limitation or a retrenchment or a retraction
of the capacity of the courts to look out for the rights of that bead-
stringer or that pipe fitter or that individual who many have a
claim for medical services, and someone has decided that they can-
not have it.

How would you address the challenge that the court overload or
the allocation of judicial resources poses for us now? How do we get
around having the courts retrench in this very important area?
Can you shed any guidance or light on how you would suggest
going forward?

Judge BREYER. I have said a couple of things which may help a
little but not a lot. One is a positive thing, and one is a negative
thing. The positive thing is that probably, it is worth, when Con-
gress passes laws, when State legislatures pass laws, when agen-
cies have rules and regulations, a human being thinking about the
process of translating that statute, rule, law, regulation into re-
ality. And that means think through when and whether court proc-
ess, administrative process, mediation process, or some combina-
tion thereof will be the most effective way of making that right in
the statute real.

" I do not know how you would come out, but I am reasonably con-
vinced it is worth trying to give someone the job of thinking
through that problem every time some statute that affects people
is or is not going to be passed or modified.

The negative thing is this. Beware of door-closing in the courts.
Beware of it in the following sense. Remember that the Social Se-
curity case to the person who needs the Social Security really is as
important as any other case invelving a lot more money.

No one will say that the court procedure as it is now set up is
the perfect procedure. It may be, as some have suggested, that
some cases of different kinds should go to mediation or so forth.
But if that is to happen, the people involved must be convinced
that that is a better process, and an escape route must be main-
tained so that there still remains the possibility of some access.

Now, that has happened sometimes, like where Congress has set
up special courts like veterans’ courts, so that both you have a spe-
cialty which will process the case more quickly, but an escape route
is maintained so it is possible for a person who is hurt by that
process to get back into Federal court. In other words, tailoring of
different kinds I think is possible. I am sure it is worth thinking
about, and I am sure that it cannot send a message that some peo-
ple’s cases are worth less than others.

Senator MOSELEY-BRAUN. Well, I am just so delighted to hear
you say that, because quite frankly, in the context of, again, scarce
judicial resources, the movement toward limiting judicial oversight,
the values that you express here today really stand in danger of
being lost, and if those values are lost, then those doors will he
closed, and those individuals will not have the kind of protection
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against the power of the agencies across the board that I believe,
and I am delighted to hear that you believe, they ought to have.

Talking about how one looks at administrative law, statutory
law, K:)u have written in your writings regarding the use of legisla-
tive history, and there has been some discussion of this already,
but you cited different circumstances in which the history behind
a statute can help to reach the proper result. And I must say I was
delighted again that it is a very pragmatic standard; it is a stand-
ard that suggests that people look at avoiding an absurd result, for
example, ang to correct an error, to take into full account any spe-
cialized meaning that the statutory word may have, to identify rea-
sonable purpose, or to choose among reasonable interpretations of
a politically controversial statute.

That is actually alsc encouraging because, again, getting back to
Thunder Basin, in that case Justices Scalia and Thomas objected
to the majority reliance on legislative history as an indication of
congressional intent. Justice Scalia wrote there, and 1 quote: “I find
this discussion unnecessary to the decision. It serves to maintain
the illusion”—he calls it an illusion—"“that legislative history is an
important factor in this Court’s deciding of cases.”

Just for a moment, if you would share with us whether you be-
lieve that it is an illusion, that legislative history is an illusion, or
if in fact legislative history is something that is important, and
should be looked at by the Court.

Judge BREYER. The answer is I do not think it is an illusion. I
think it is very important to look at. I once debated Justice Scalia
in the Hall of Justice on this point, and we debated about whose
view was the illusion. They were opposite views, and I doubt that
we convinced each other. But nonetheless I did think and do think
that legislative history is very, very important.

Senator MOSELEY-BRAUN. I agree with you there, also. I would
now like to ask you to focus in on the role that you think that real
life history, real history, should play in a court’s decision, if any,
and specifically, to explore your thoughts on some of the recent Su-
preme Court cases in the area of voting rights.

We have had a couple of cases—Presley v. Atoka County, not to
mention Shaw v. Reno—cases in which the history surrounding the
enactment of the Voting Rights Act might have led—I am not pre-
judging whether it would have—but might have led to a different
conclusion.

So I would like your view in general on to what extent should
real life history, whether it is the civil rights history in this country
or the history of women in this country or the history of workers
in this country, that history, to what extent do you see history as
a guide to decigionmaking?

Judge BREYER. At a general level, at a statement of generality,
of course, I think the more realism, the better. I do think that laws
are supposed to, when fitted together, work according to their pur-
poses. I do not think a court can know whether an interpretation
is correct until it understands both the purpose and how the inter-
pretation is likely in light of that purpose to work out in the world,
in the actual world. And history and real fact is important, often,
to rrir:lakte a sensible judgment. So at a general level, I think it is im-
portant.
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Senator MOSELEY-BRAUN. Specifically with regard to the Voting
Ri%hts Act casee, and there are several—and in fact, I was de-
lighted, Judge Breyer, in a decision that you wrote in Latino Politi-
cal Action Committee, where you referenced a case that I tried, or
at least was one of the group, the Rybicki case that came out of
Illinois; I was involved with that redistricting case—without going
into the facts or the circumstances around Rybicki s eciﬁca?ly, 1
would like to ask you a question in general, that under the 13th
and 14th and 15th amendments, which have been referenced here,
the interests of minorities in this society stand to be—the Court
has an obligation to eliminate forms of racial diserimination and
talk the step forward whether or not the specific words of the lan-
guage of the statute suggest that result.

Judge BREYER. Such is very often likely to be the purpose of the
civil rights statute, and one normally interprets language in light
of its pur})ose. I am hesitant to go into the details of voting rights,
because if there is one case that is bound to come back to the Su-
preme Court, and if [ am on it, I would have to get involved, is
Shaw v. Reno. That is my problem in that.

Senator MOSELEY-BRAUN. 1 think that the Voting Rights Act
area, you are right, is a contentious and controversial one, but 1
think it is important, again, to have a sense of how you would ap-
proach these issues.

Yesterday, when we were talking, you said—and I am going to
quote a little bit, or at least paraphrase—you said the need for dig-
nity does not change, but the conditions that impact on dignity do.
And I would like to explore with you for a moment questions per-
taining to the whole notion of dignity and the rights of privacy and
to explore for a moment the constitutional basis that you see the
right of privacy as coming out of.

The different Justices that have written about privacy, frankly,
have seen it as coming out of different parts of the Constitution.
In the Griswold v. Connecticut case, the right to privacy was seen
by Justice Goldberg, your mentor, as emanating from the ninth
amendment’s limitations. In Roe v. Wade, Justice Blackmun saw it
as coming out of the 14th amendment’s concept of liberty. Justice
Brandeis has suggested that a right to privacy comes out of the
fourth amendment.

From where do you see the right of privacy emerging? I believe
you have said previously that you believe a right to privacy exists
in the Constitution. In your constitutional analysis, how do you see
that the right of privacy emerges?

Judge BREYER. Basically, [ think that word “liberty” in the 14th
amendment has been recognized by most—almost all—modern
judges on the Supreme Court, and is pretty widely accepted, that
that word “liberty” includes a number of basic, important things
that are not those only listed in the first eight amendments to the
Constitution.

And the ninth amendment helps make that very clear, because
it says do not use that fact of the first eight to reason to the conclu-
sion that there are no others.

So it is not surprising to me that there is widespread recognition
that that word “liberty” does encompass something on the order of
privacy. People have described those basic rights not mentioned in
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words like “concept of ordered liberty,” that which the traditions of
our people realize or recognize as fundamental, and in looking to
try to decide what is the content of that, I think judges have start-
elc-iv with text, and after all, in amendments to the Constitution,
there are words that suggest that in different contexts, privacy was
important. They go baci to the history; they look at what the
Framers intended; they look at traditions over time; they look at
how those traditions have worked out as history has changed, and
they are careful, they are careful, because eventually, 20 or 30
years from now, other people will look back at the interpretations
that this generation writes if they are judges, and they will say:
V;flerle tl;ey right to say that that ought permanently to have been
the law?

If the answer to that question is yes, then the judges of today
were right in finding that that was a basic value that the Framers
of the Constitution intended to have enshrined. That is a kind of
test of objectivity. But the source I think is the 14th amendment
and that word “liberty.”

Senator MOSELEY-BRAUN. The notion of liberty arises, obviously,
in a number of different areas, and I think there has been some
examination here on this committee, but I just would like for my
own edification to really get a specific response from you. This goes
to the issue of a woman'’s right to choose.

Justice Ginsburg a year ago said that she believed that a wom-
an’s right was part oty the essential dignity of the individual; and
of course, the notion of privacy has also been referred to as the
right to be left alone. And I guess my specific question is whether
you would believe that a woman’s right to be left alone means the
right to be left alone with regard to as intimate a decision as
whether or not to be pregnant.

Judge BREYER. That is the determination of Roe v. Wade. Roe v.
Wade is the law of this country, at least for more than 20 years,
tha_ii) there is some kind of basic right of the nature that you de-
scribe.

Recently, the Supreme Court has reaffirmed that right in Casey
v. Planned Parenthood. So, in my opinion, that is settled law.

Senator MOSELEY-BRAUN. Good. OK.

I want to move along to talk about privacy because, again, this
is such an important area. Judge, you joined in a decision in the
case of Daury v. Smith, which purported to recognize that individ-
uals have a right to informational privacy. It has been touched on
here in this committee previously because in this information age,
with all the technologies that put more and more of our personal
information “on-line,” the individual’s interest in avoiding disclo-
sure of personal matters is and will be a more and more important
issue.

So, briefly, do you believe that there is, in fact, a constitutional
right to informational privacy, privacy about one’s person? And how
do you see that right emerging? Do you see that as coming out of
the 14th amendment or otherwise? Do you see it as a fundamental
right, the right not to distribute personal information about one-
self, whether it is to credit bureaus or, E-mail readers or others?

Judge BREYER. There I cannot talk about settled law because
that is not settled. And I am quite certain that the scope of the
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right to privacy that is within that word liberty, I am quite certain
that that will be a matter that is going to be litigated.

That there is a privacy interest of the sort that you suggest I
think is clear. How that interplays with other rights and how that
ends up being decided in a particular court case is something I
think I have to leave to the briefs and the arguments and thinking
about the particular case as it might come up.

Senator MOSELEY-BRAUN. You are right, this is an emerging
area,

Judge BREYER. Yes, it is.

Senator MOSELEY-BRAUN. And it is a very important one.

Judge BREYER. It is important.

Senator MOSELEY-BRAUN. But, specifically, we run into with re-
gard—Congress has legislated in this area on kind of an ad hoc
basis. There has not been any comprehensive protection to informa-
tional privacy. We are moving to create an information super-
highway. We have not yet put up any stop signs,

The question is whether or not—and this is a hypothetical 1
would like to explore with you—whether or not you believe that the
protections, the privacy protections in the Constitution, would ex-
tend to private action with regard to, again, informational privacy,
with regard to one’s capacity to contro] specific information about
oneself?

Judge BREYER. Control it in respect to State efforts to uncover
it and so forth?

Senator MOSELEY-BRAUN, Well, that is the other side of it.

Judge BREYER. Do you mean with respect to other private——

Senator MOSELEY-BRAUN. Well, let’s start with—no, I think you
started on the right tack. Let's talk first about control with regard
to State action, which obviously is the Orwellian kind of specter
that people are, frankly, probably more attuned to and on guard
about than with regard to private action. But both, obviously, can
be of vital importance, particularly in a time when the private ac-
tion will in all probability outpace anything that the Government
might do in this area.

Judge BREYER. I cannot give you a really good answer. The rea-
son is that normally what would happen—and I think it is what
I hear reflected in your question—is the first thing that happens
is that many, many people across the country recognize problems
in this area. Then having recognized the problems, they turn to you
or your part of the recognition, and you say, look, there are these
different interests involved. There are interests in spreading infor-
mation around rapidly. There are interests in protecting something
very important to people, which is their own basic information and
that which makes them an individual. And these things might con-
flict in the face of new technology. We are not quite certain how
they will conflict. So you listen to the technology people, you iden-
tify the interests, and then you pass laws.

Then normally what happens to the judiciary is we decide wheth-
er there is a constitutional protection, but only in the context of the
particular law. And it is because that latter decision would arise
in a particular context that I find it difficult to go further.
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Senator MOSELEY-BRAUN. Mr. Chairman, [ understand my time
is up, but I would just like to ask a quick Matthew question, if that
is all right.

The CHAIRMAN. Sure.

Senator MOSELEY-BRAUN. It would end up this line.

My son is 16 and he plays with his computer, and he came in
about a month ago complaining that he was in one of these bulletin
boards. I have not gotten there yet. I just use it for word process-
ing. But he was playing in one of the rooms on one of these elec-
tronic bulletin boards, and he came back and said: “Somebody
changed my message. Somebody changed my”™—he was really upset
and aggravated. “Somebody changed my message.”

Then he proceeded to describe for me that there is a policy that
you cannot use obscenity and the like. And he says, you know, they
will censor, whoever they are, somebody out there in the electronic
miasma somewhere. They will bleep out obscenity and things for
which they have already given their subscribers notice that these
things cannot go over the wires—well, they are not even wires, but
over this, whatever it is, the circuits. And he said that is one thing,
he said, and I understand that and that makes sense. But nobody
has a right to change my message on the bulletin board and I am
going to write them.

And we discussed it for a moment, and it became clear that there
was no way, first, to know who had done the changing. Someone
who is involved with regulating what goes on the bulletin boards
in these rooms, these electronic places, makes these decisions. And
talking about informational privacy and all the kinds of new issues
that come up in this area, { was, frankly, appalled that this could
happen. Then I raised the question, well, what protection does the
individual user have against this sort of thing happening?

We do not really have a lot of answers. How would you look at
that situation? Would you react as vociferously as Matthew did
about someone changing his message in this electronic room on the
bulletin board or whatever?

Judge BREYER. Michael and I have been communicating by E-
mail back and forth from Stanford. I have been trying to learn it
a little bit, and I think I would be rather upset—and I know he
would be—if somebody were distorting his message. My message is
distorted enough without some other person.

So I do see it is a problem, and it does seem to me that I would
react by trying to ask the questions that you are trying to ask, and
then trying to find out how this all works and how you protect peo-
ple’s interest. And as I say, my guess is it would end up in legisla-
tion of some kind.

Senator MOSELEY-BRAUN. Do you see the courts as having a role
in providing that protection?

Judge BREYER. I would have to say it would depend on how it
got in. It iz an area of such lack of knowledge to me as to the tech-
nical part that I begin with, my goodness, why would somebody be
monkeying with my message. Then I would have to see how it
arose to know whether the courts would have a role or not.

It is reflecting ignorance on my part, but I see the importance
of the problem.
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Senator MOSELEY-BRAUN. I do not think so. I think we are all
kind of flailing around in this area. Again, I just want to thank you
very much for your responses, and I thank the chairman for his
graciousness in allowing me to go past the red light. When you are
last, T guess you can—you get so anxious to ask your questions.
Thank you again, Mr. Chairman.

The CHAIRMAN. Thank you, Senator.

Judge, one of the most interesting little treatises I ever read was
Patterson’s “The Forgotten Ninth Amendment.” I am not going to
guiz you on it. I just was curious whether you had ever read “The

orgotten Ninth Amendment,” the rights retained by the people.
It’s a skinny little book in every law library.

Judge BREYER. It rings a bell. It rings a bell. If I did, it was quite
a while ago.

The CHAIRMAN. Well, you know, I am going to sound a little bit
like Paul Simon, who it i1s not bad sounding like, by making a sug-
gestion that you can totally disregard. I would recommend it to you
or your edification. It is not very cumbersome, and it gives a per-
spective that I think all Supreme Court Justices need. I think it
accurately reflects the fear and trepidation that they all have—and
the self-restraint they all have exercised in looking at the ninth
amendment and its applicability to the notion of unenumerated
rights. But I just cite it. You may find it at least interesting.

Let me pick up where I left off yesterday, and not merely because
a professor at my alma mater who has been helping me out, Bill
Banks, sitting behind me, spent a lot of time helping me put this
together. You know, you are always intimidated by your professors
from your law school. Only Bill is younger than I am, so I am not
intimidated by him. But I would like to follow up on a couple
things that we started on yesterday.

We were discussing—and I do not expect you to remember this,
you have had so many questioners. But to refresh your recollection,
we were discussing statutes where the Congress delegates to an
agency, one of the alphabet agencies, the decision of how best to
regulate, We very often, as you know from your days here, will say
we would like to clean up the environment and we would like it
to be cleaned up to a certain extent, but we are not scientists so
we are going to give that responsibility to the Environmental Pro-
tection Agency, which has a battery of scientists and experts, to tell
us when it has been cleaned up sufficiently to guarantee the public
health and safety or whatever.

We do that all the time. We do that not just in environmental
legislation but in areas like, for example, this area you were dis-
cussing with the distinguished Senator from Illinois. There are a
few of us, very few, who are experts on the computer age and the
information highway, and we will delegate certain responsibilities
to the Federal Trade Commission. We will delegate certain respon-
sibilities to the Federal Communications Commission, in part he-
cause if we did not, we would be hamstrung here. We would spend
the entirety of our time, 365 days a year, dealing with the minu-
tiae, scientific, and quasi-scientific information that we are not
equipped to deal with, notwithstanding our competent staffs. And
so I would like to talk with you about this notion of delegation and
where courts come in and where they can interject their own views.



273

More specifically, we were talking about whether it is appro-
priate for a judge to second-guess the agency’s regulators, the agen-
¢y's regulations as promulgated, because the judge thinks that the
cost of the regulation outweighs the benefits.

Now, in discussing the case overturning EPA’s ban on ashestos,
you said, and I quote, “It is not a very good idea for courts to get
involved in making that decision.” And I subscribe to that view.
But in United States v. Ottati and Goss, you upheld a lower court’s
decision rejecting the Environmental Protection Agency’s judgment
as to what level of cleanliness was appropriate as it related to how
much of the hazardous waste on a particular site had to be cleaned
up or to what degree the site had to be cleaned of hazardous waste.

More specifically, the site in question was contaminated with
PCB’s, and the area was zoned for—although the homes were not
built—single-family homes.

The EPA wanted a high level of cleanup to, in their view, ade-
uately protect children who might live and play on that site in the
uture. And the cleanup—I know you know all this, but for the

record, the cleanup EPA believed was necessary cost $3 million
a}ll)ove what the developer felt was necessary to sufficiently clean up
the site.

The lower court judge said that the additional $9 million to
ratchet up the cleanliness of the site was too much. And as I read
the case and read your opinion, that was based on the lower court
judge’s own view of the cost and benefits.

Now, you approved the lower court decision, which was appealed
up to you in the first circuit, saying that from the record in the
case—“one might conclude that this amounts to a very high cost for
a very little extra safety.”

Now, why do you think that the question of how much it cost to
clean up a site was a decision for the court instead of the EPA in
this case? It seems to contradict your earlier statement.

Judge BREYER. The case was rather special in that respect, very
specia%. As the beginning of the case points out, to put it in its sim-
plest terms, when I wrote it, as far as the standard of review is
concerned, what courts should do when an agency decides some-
thing is to respect the view of the agency and to overturn the agen-
cy only if it is arbitrary or capricious.

Then I listed three ways in the statute that in a normal case the
agency would make that determination. The agency has lots of pro-
cedures. They go in three different ways through those procedures.
And they end up with something called an order. And the court
may enforce the order, and when it does, the issue is: Was the
agency right or not? And you play the agency’s game. That is to
say, you overturn it only if it is arbitrary, capricious, abuse of dis-
cretion.

In that particular case, the agency did something that was very
unusual, I thought. I do not know. I cannot tell you by actual expe-
rience how unusual, but I have never seen another one in our
court. Instead of playing what I would call the agency’s game
where they went through their own procedure, they never finished
their own procedure. Instead, 10 years earlier, they had come into
court and asked the court to weigh the evidence and to issue an
injunction according to court procedure. And basically what that
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decision says is well, of course, if you or anyone else comes in and
plays the court’s game in setting the facts, you follow the court’s
rules. I do not think that interferes with your ability to do some-
thing because you have loads of authority to go make the decision
over in the agency,

The CHAIRMAN. Let me make sure I understand this, and I think
1 do. The agency has two routes to go.

Judge BREYER. Yes; four, actually.

The CHAIRMAN, At least two that you have mentioned.

Judge BREYER. Absolutely.

The CHAIRMAN. The first route was to issue an order based on
its findings and tell the developer, whomever, clean up the site,
spend the extra $9 million. Then if he refuses to do that, the agen-
cy can go to court and say, “Enforce our order”, or the builder can
go to court and say, This order is capricious, or whatever argument
they wish to make, do not make me do it.

udge BREYER. That is right.

The CHAIRMAN. The second route, in this case, is for the agency
to come along and say we have assembled—and I think it was
about 40—

Judge BREYER. Oh, enormous.

The CHAIRMAN [continuing]l. 40,000 pages of documentation to
sustain why we think the court should make the owner clean up
this site and spend an extra $9 million. But the agency did not
issue an order. Is that correct?

Judge BREYER. That is right.

The CHAIRMAN, They made a request to the court, “You tell them
to do it, you issue the order.”

Judge BREYER. That is right.

The CHAIRMAN. OK; now, I in no way mean to nor do I suggest
ilou should have belittled the difference in the process there. So as

understand what you are saying to me, the EPA, notwithstanding
they had these 40,000 pages of documents making their case why
they thought the extra $9 million was necessary to be spent, did
not issue an order, technically, and said, “You tell them, Judge.
You look at it, you tell them we are right, you issue the order.”

What would have happened had the agency issued the order? A
procedural difference. They have issued the order, and either the
property owner, the builder, or developer says, “I will not do it” and
starts to build, and they seek the court to shut him down. Or the
builder came in and said, “they are trying to make me pay an extra
$9 million to be able to begin to build. I do not want to do it.”

What would have come into play, if anything, that did not in
terms of the way the case did proceed?

Judge BREYER. I believe, as I have written the case, that under
those circumstances the court would not have reviewed the record
afresh. It would have reviewed what was in back of that order
under the ordinary deferential agency standard. And it would have
said it is up to the agency, unless it is arbitrary, capricious, abuse
of discretion——

The CHAIRMAN. So they would have looked at, theoretically, the
40,000 pages or thereabouts of the documentation that the EPA
presented, and unless they found some reason other than it seemed
awfully high, they would, in your view—or you would have as an



275

appeals court judge, had they come back and used the same lan-
guage, it just seems to high, you would have heen more inclined to
overrule the agency. Is that correct?

Judge BREYER. That is right. The court.

The CHAIRMAN. The court, I meant to say. I meant to say the
court.

Judge BREYER. That is correct.

The CHAIRMAN, All right.

Judge BREYER. That is correct.

The CHAIRMAN. Now, when the Congress wants to require that
hazardous wastesites be cleaned up—and as you know better than
I do, from your experience you are well aware of it, it is an area
we are going to be confronted with. Every Army base we shut
down, I mean, we are finding these cleanup costs are by anybody’s
standards staggering, even no matter what level we are talking
about cleaning up. If the Congress wants to require the hazardous
wastesites be cleaned up to a level that EPA thinks is safe, must
it explicitly tell the court, “Do not substitute your own judgment?”
Or qclag the arbitrary and capricious standard in your view still
prevail?

Judge BREYER. That is the normal rule. The normal rule, the Ad-
ministrative Procedures Act.

The CHAIRMAN. OK; the reason I asked is because, as you know,
some of your colleagues, who, I might add, have an incredible
amount of respect for you, your colleagues in academia, have writ-
ten—and I mentioned two of them yesterday, Eskridge and
Frickey. Both, I think you would agree, are we l-respecteg, well-
known legal scholars.

Judge BREYER. Yes.

The CHAIRMAN. They are of the school that there is an emerging
school of thought within the Supreme Court as presently con-
stituted that is looking for—1I think their Phrase is—I am not posi-
tive of this exact phrase—I think it is “super-clear rules of con-
struction.” So that they think, at least if I have accurately read two
of their publications, one by Eskridge on “The New Textualism”
and the other one by Eskrigge and Frickey entitled “Statutory In-
terpretation as Practical Reasoning.” They and others are making
the argument that the Court is, in fact, injecting the notion of law
and economics as an appropriate measure for lower courts to take
into consideration, not just merely where the agency was arbitrary
and capricious.

Let me give you a concrete example. As you well know—and you
have expressed, I think, very well here today and yesterday—by
quoting Holmes and others, “the life of the law is not merely logic.”
It is a reflection of societal values. Those values do not always lend
themselves to, what we used to say 30 years ago, slide rule com-
putations. Today we would say computer computations.

The law is life and life ain’t precise, and we up here legislate and
attempt to reflect societal values, which don’t always lend them-
selves to easy weighing and computation.

We are about to begin, at least I think we will in the next couple
of months, a major debate about health care in America. Many of
us have become much more aware of the nature and the present
functioning of the present health system. I was surprised to learn—
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although intuitively I guess I knew it—that 25 percent, one-quarter
of all the health care costs in the United States of America are
spent on the last 3 months of a person’s life. Your wife knows this
probably better than either one of us do, or any of us in this room.

It is a societal value we have made a judgment about. Rather
than take a quarter of those almost trillion dollars we spend and
spend somewhere between $150 billion and $250 billion on the
young and immunization, which might very well, if you were look-
ing at it purely from a utilitarian standpoint, provide for the great-
er good for a greater number and the collective better health of all
America, we as a society have decided we do not have the view that
has been expressed in some early cultures where, when you get old
enough, your requirement is to crawl off into the bushes and die,
so you don’t impact on the tribe, on the society. We have con-
sciously made a decision, no, we are willing to do the economically
imprudent thing, spend one-quarter of all our resources on the last
3 months of a life, the average life expectancy of men and women
roughly 70 years of age.

Now, when and if we continue to make that decision—there was
an interesting article in my hometown paper on Sunday, unrelated
to your confirmation hearing. There was a hig article about these
difficult choices. Dr. Frederick Plum, who is probably the finest
neurologist in all of America, probably the best ﬂnown, has written
about this, as well,

There was a man who was asked by a reporter, well, how do you
feel about spending an incredible amount on your grandmother,
who is very old, who lived only an additional short period of time.
And the man answered, it was worth it all to see the look on her
face when she got to see her great-grandchild.

Now, it sounds corny, but they are the kinds of judgments we are
making as a society.

What does Congress have to do to make sure that when we make
those kinds of decisions, if we do, that we do not raise the bar on
the societal judgments made by Congress and signed by the Presi-
dent on Government actions by putting into effect a new rule of
construction, a canon of construction, like one of our witnesses who
will testify on Friday has written about, and that is the presump-
tion that is argued by some very bright pecple that the Court
should presume, if the Congress does not specifically mention do
not weigh the cost, that this effectively requires the Congress to
anticipate that the courts should presume that they, the Congress,
wanted the courts to do this balancing test on the economy. How
do you respond to that whole school of thought? I am not asking
gou to respond to any specific case. Discuss that with me a little

it.

Judge BREYER. It is foreign to me. I mean, it is foreign to me.
What I have written about it is that that is the kind of decision-—
my goodness, it is health, it is safety. There is no economics that
tells you the right result in that kind of area. There is no econom-
ics that tells you or me or all of us how much we are prepared to
spend or should spend on the life of another person. There is noth-
ing that tells us tge answer to that in some kind of economics book
that I am aware of.
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And also, that is so much a decision that people will make
through their elected representatives. It is a democratically made
decision. Judges are not democratically elected. I mean, it is ex-
actly the kind of reason, in my own view, that it is very important
for courts—and I have written this, I have written this—it is so im-

ortant for courts, which are not good institutions to make those

inds of technical choices because judges are cut off from informa-
tion that would be relevant, among many other reasons, and they
do not have the time, among many other reasons, and they do not
have the contact with the people, among many other reasons, and
there are just dozens of reasons which I have spelled out why they
are not good institutions to make those kinds of decisions.

So that reinforces what I have tended to write, that it is impor-
tant for courts to go back to try to understand the human purposes
that are moving those in Congress who write these statutes when
they interpret them.

The CHAIRMAN. I appreciate the answer, and I have read your
Law Review article w%ere you essentially say that, and you have
cleared up for me—just as I frankly thought you would—the appar-
ent—apparent—inconsistency in the Ottati and Goss case, where
that was based upon the manner in which the agency brought the
matter before the Court.

Now, my staff is urging me to go to the end, because my time
is running out, and speak about another area, but since I am chair-
man and have such a wonderful cochairman here, I am sure he will
let me run over a little bit, and I will ask both my questions.

Senator HATCH. Sure; go ahead, Joe.

The CHAIRMAN. It comes with being here 22 years.

All kidding aside, let me quickly try to touch these last two
areas, and I do not think I will have any more questions for you.

I mentioned, again, my concern about raising the bar, and we
talked a little bit about that today. Senator Brown raised issues
that related to this, and balancing tests, and stages, and I inter-
jected and asked about the distinection between the test of whether
or not as a black person, I can live in a neighborhood, and whether
or not I can build a 20-story building in the neighborhood. They are
very different things, and you explained that you in fact did see

adatiions and requirements as a judge to look at them slightly dif-
erently.

But one of the ways to raise the bar, to use the expression I have
been using again, is by the Court requiring Congress to speak in
a super-plain, super-clear way when they interpret the statutes we
write and signed by the President. And it is argued by the
textualists—and these phrases change all the time, but I am in
your territory here, and I need not explain any of this to you—that
you look only at the literal language—not you, but some, like Jus-
tice Scalia, very articulately argue you just look at the literal lan-
guage, ignoring the context and history. And Senator Moseley-
Braun asked you about context and history as well.

I mentioned yesterday the Patterson case as an example of a case
where the Court looked at a statute, 2 statute passed by the Con-
gress after the Civil War, over 100 years ago, to guarantee citizens
of all races equal rights. The Court held that the statute’s lan-
guage, which gave all citizens the same right to “make and enforce
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contracts,” did not protect the black employee from racial discrimi-
nation after she was hired. The irony is she could be demeaned
after she was hired, but she could not be demeaned during the job
interview process while she was being considered. And I think the
average person would think that is not a very common sense read-

ing.

%’he Court read the literal language of the statute very narrowly
and supported doing so by looking outside the statute to another
law passed 100 years later. It said that, well, in 1964, the Congress
passed the Civil Rights Act, which really is the area where this
case should be brought. So therefore, we are going to assume, by
reading the literal language of this post Civﬁ War statute, that
they did not mean to cover this because 100 years later, Congress
came along and explicitly covered it. But they did not look at the
legislative history of the action in the 1960’s, which specifically
said in the legislative history we do not mean in any way to over-
rule or affect or change the statute passed in the 1870’s.

Now, if you will, how would g'ou have approached the Patterson
case had you been on the Court?

Judge BREYER. I do not want to discuss the particular case, but
I can say from what I have said and what I have written, it is a
fair assumption that I would have looked at the legislative history,
because I think when you read statutes, and you are trying to un-
derstand what is the human purpose that you and Congress have
in mind, a very good way to do it is you look at the legislative his-
}t:)rly That does not always give you the answer, but very often, it

elps.

The CHAIRMAN. Well, let me skip, then, quickly to Dellmuth v.
Muth, where it seems to me the Court, in the name of doing the
same thing, reached an exact opposite conclusion interpreting an-
other statute. That statute, as you well know, was passed through
the work—and I do not want to get them in trouble—but through
the work of Senators Kennedy, Hatch, Dole, and others. We passed
a law relating to—we all voted for it—passed a law relating to the
handicapped. And we said that if a handicapped person’s rights are
being denied, as written under this legislation, by a State—we did
not say it explicitly, but at least we implied—that the individual
whose rights were not being guaranteed under the legizslation could
sue the State in Federal court for money damages.

I think Patterson and Dellmuth were decided the same day; I
think they were handed down the exact same day. I remember in
Patterson, they said we are going to look at the literal language,
and we are going to read into the lanpguage that they must have
meant look 100 years hence and see if that statute that passed in
any way affects the reading of this statute.

In Dellmuth, they looked at the statute and said, you know,
there is a presumption that has existed in the law, a canon if you
will, in legislative interpretation, against allowing individual citi-
zens to sue States in Federal court. They looked at the 11th
amendment and other areas to conclude that, And they said not-
withstanding the fact—in my words; I am paraphrasing—notwith-
standing the fact that a common sense reading of Dellmuth might
lead you to believe that a citizen had a right to sue the State in
Federal court, we are going to presume that the Congress meant
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to do something other than that, because they must have known
that there is an existing presumption against that, and because
they did not explicitly say in the statute you are able to sue not-
withstanding previous presumptions in the law, we are going to
rule that that person cannot sue the State of New York in Federal
court.

The end result was the same. In one case, a black woman’'s eg-
uity rights were diminished. In the other case, a handicapped per-
son’s rights were denied in terms of suing.

You did not write either case, and I am not asking you how you
would have decided it, but how do you reconcile those two cases in
terms of statutory interpretation?

Judge BREYER. What I have said that is, I think, relevant in
writing, what I have said which I think is relevant to the question
that you posed, are really two things—that, one, if you are not cer-
tain about what the statute means—in all of these open, big, im-
portant cases, in any court, language rarely resolves it; otherwise,
why is it in court—gut go look at the legislative history. The dis-
sents in both cases did look at the legislative history. The dissents
felt that the legislative history showed that the interpretation of
the majority was incorrect.

S0 on the basis of what I have written there, I have said, well,
sometimes legislative history helps, and I guess my instinct would
have been to go look at it.

The other thing, which is—I understand that other people may
disagree, and all of this is very debatable—but I have said beware
of these canons. Why do 1 sai( beware? Well, the clear statement
canons have a very respectable pedigree. In countries that do not
have written constitutions, very important countries, they have
served as protection of human liberty, because judges have some-
times said in those countries: We are not going to interpret a stat-
ute to infringe on a basic human liberty unless the legislature is
very clear. And that has served in those countries sometimes as a
substitute for a written constitution. We do not find that here as
often because we have a written Constitution.

But the danger with the clear statement rule which I saw and
wrote about is you can proliferate these rules, and as you pro-
liferate them, as you get into something called “you have to state
the matter clearly if Congress wants to legislate a departure from
traditional equity powers,” I begin to think: What is this; who will
know it; how will people understand it; how will drafters know
what to draft; how will ordinary lawyers and those who must take
their advice know to interpret the statute? It becomes also very
complicated.

The CHAIRMAN. Or, as Brennan said in dissent in Patterson, that
Congress would need “a particularly effective crystal ball.”

Judge BREYER. Well, I have argued that it is easier, simpler,
more accessible; despite the fact that use of legislative history can
be abused and should not be, it is still simpler to go and look to
that in many cases where it is helpful.

Now, other people present very strong arguments for the other
point of view, and they cannot be just dismissed, those arguments.
But that is basically—— :

The CHAIRMAN. No; I am not just dismissing them——
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Judge BREYER. No; I know you are not.

The CHAIRMAN [continuing|. But then again, they are not before
us, and they are not asking to go on the Court. Others who share
the opposite view than I do are already on the Court. I just wish
I had been smarter then and known wﬂat was coming and under-
stood just how strongly Mr, Justice Scalia felt about some of these
things. I think he is one of the finest men I know, but it is the vote
I most regret ever having cast out of over 10,000 I have cast—not
because of his character, but we have such a difference of views—
and I have told him that. [ mean, we joke about it. I told you he
found out I was teaching constitutional law at Widener Law School,
and he said, “Oh, my God, I had better come to protect those stu-
dents.” So he shares the same view about me.

At any rate, let me close with two short questions on one last
subject. That is this notion of unconstitutional conditions. I would
like to return to the first case 1 asked you about, Dolan v. Tigert—
and I hope I am pronouncing “Tigert” correctly—the takings clause
case. But I would like to look at a slightly different question.

The majority in Dolan rejected the town’s measure becausge it im-
posed what they referred to as an unconstitutional condition when
it said that the business owner could only get a permit to expand
her store if she agreed to give up the use of part of her land. An
unconstitutional condition, as you know, occurs, to oversimplify it,
when the Government forces us to give up a right voluntarily in
exchange for getting something we badly need or want or are other-
wise entitled to.

Now, you considered the question of unconstitutional conditions
in the case of HHS v, Massachusetts. A Federal regulation forced
doctors in family planning clinics to a not to give certain medi-
cal advice as a condition to accepting Federal funds. You joined an
opinion ruling that this was an unconstitutional condition on free
expression, the first amendment—basically, that doctors were not
allowed to give advice about alternatives to women.

The Supreme Court, when up on appeal, disagreed; one of the
few cages in which you were in the majority on the first circuit that
I am aware of that the Supreme Court disagreed with. In the case
testing the same regulation, Rust v. Sullivan, the Supreme Court
found no violation of the first amendment. And I think, quite
frankly, the Court, from my perspective—it will come as a great
shock to you, I know—I think the Court got both Rust and Dolan
wrong. In one case, it gave a businesswoman’s economic interest
more protection than it gave a doctor’s freedom of expression stated
in the first amendment.

Now, what do you make of these results? Can you reconcile the
cases? You were not in either one of them. I am not asking you how
you would vote had you been there. But can you reconcile finding
an unconstitutional condition as it related to a property owner's
right relative to a bicycle path and not finding an unconstitutional
condition where the first amendment was at least in question.

Judge BREYER. You obviously, Senator, find them difficult to rec-
oncile——

The CHAIRMAN. I do.

Judge BREYER [continuing]. And of course, I wrote one of the
opinions the other way, and if you went to a district judge on my
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court that had an opinion that was reversed by a panel that I was
on, and you asked, do you think that that condition is consistent
with some others, he would say absolutely not, So I am sort of in
a sense a party in interest, so I do not think I will go beyond——

The CHAIRMAN. Well, no; I think it is fair to ask you, not what
your view—obviously, I know what your view is relative to Rust.
You thought the first amendment was implicated, and it was an
unconstitutional condition.

What I am trying to ask you is not whether you think the other
should have been decided, but how are they different, how are they
the same? I mean, has something changed? Is there something in
the Supreme Court right now that is able to find an unconstitu-
tional condition relative to a property right affecting essentially a
zoning regulation, and not find an unconstitutional condition in the
first among cur amendments? Play professor with me for a mo-
ment.

Judge BREYER. I try to resist that temptation, Senator.

The CHAIRMAN. Oh, go ahead. Let yourself go. It is OK.

Judge BREYER. [ am not certain you are asking me to guess what
other people would say.

The CHAIRMAN. No; I am just trying to—how would you explain
it to a class?

Judge BREYER. I am not sure—you would say in one case, you
are taﬁking about a Government program; in tﬁe other case, you
are talking about regulation of property. In the regulation case, the
Court feels it went too far. It was ﬁke those pillars of coal, and the
Court felt it wenf too far, and they did not show enough justifica-
tion, and they felt that was important because of the underlying in-
terest that they thought was a very important interest, and you
have shown more since there was some kind of possession of phys-
ical property.

In the other case, they would say, well, I guess, that the impact
on this, on whatever right is involved, is not as significant or is
changed because of the funding nature of the program, because it
w]as a program the Government did not have to create in the first
place.

Those are the lines of reagoning that it is trying to take.

The CHAIRMAN. Let me end—I have trespassed on everyone's
time too much—let me just end with this. In an age where, rightly
or wrongly, citizens depend on government to provide many needed
services—wealthy citizens as well as indigent citizens—doesn’t
Rust show that the Court can significantly limit our personal rights
through indirect and more subtle means?

Judge BREYER. It just seems to me that I probably, if I am con-
firmed, will have to deal with a lot of cases tlgat try to go into this.
And they are difficult cases, and the Court disagrees about a lot
of issues that come up, and you have to try to work them out and
try to figure them out in light of the briefs and the arguments——

The CHAIRMAN. Well, I will let you go on it, but I want to make
it clear this is not about choice, tzis is not about abortion. This is
about the notion which has been raised here on every matter that
the Government iz involved. There are those among us, left and
right, in the Senate who are going to say because Government
money is involved, we want to attach a condition. I predict to you



282

that you will be faced with a myriad of cases in your long tenure
on the Court where you are going to have to come up with, if you
will, various rules of construction to make a judgment about where
it is appropriate and inappropriate. You are going to have liberal
Senators who are extremely well respected, like Senator Simon and
others, considering whether or not we condition the ability to get
a license for broadcasting on whether or not they show violence on
television. I doubt whether he will do that, but others will raise
that question.

You will find that conservatives suggest that in order to get
money for the arts, there must be a certain standard that is met.
This has been raised. 1 put Rust in that context.

I think the problem we have—and I will end with this—is we be-
come—we, on this side of the bench—are somewhat myopic. We
look at the subject matter that is being debated rather than the
substance of what is being debated. Rust does not concern me be-
cause it relates to the ability of a doctor to talk about the availabil-
ity of something other than birth. It concerns me because it seems
to set a precedent that suggests that a condition can be placed on
a fundamental constitutional right—freedom of expression, freedom
of movement—it can be anything.

So 1, like all of us, am going to end up having to take a chance
on what we think your instincts and methodology are. I am pre-
pared to take that chance, and I am confident you will think a lot
about this, and I am also confident—not because I said it, but be-
cause it is a’coming, Judge, in a big way in this Congress and suc-
ceeding Congresses, and it is something no one is writing very
much about now, but I predict to you it will be written about; it
will fill volumes before this decade is over.

Senator MOSELEY-BRAUN. Will the chairman yield just for a mo-
ment, just for a hot moment, because I know everyone is anxious
to go, and Judge Breyer has been more than patient.

The CHAIRMAN. I yield the floor.

Senator MOSELEY-BRAUN. My question in that regard is would
you see the possibility of unconstitutional conditions coming in
areas other than first amendment—because the first amendment is
such a slippery slope, and that gets us into all of these kinds of
questions the chairman has just raised on arts and violence on tele-
vision—but other than the first amendment, would you see the pos-
sibility of an unconstitutional condition arising in other areas?

Judge BREYER. My guess is—and it is a guess—that there could
arise conditions that people would argue violate a host of different
amendments—fair trial—I do not know—there are lots of different
parts. I think the answer is yes, but it is a guess.

Senator MOSELEY-BRAUN, Yes.

The CHAIRMAN. I cannot think of a single amendment that would
not qualify except the ninth, and that is only because the folks who
are applying these unconstitutional conditions do not believe there
is a ninth amendment. But that is another question.

Senator MOSELEY-BRAUN. But Mr. Chairman, again, the reason
I raise the question—I think it came up—I do not know who it
was—Senator Cohen may have raised it earlier today—the issue of
the leases in public housing in my own State comes immediately
to mind. Again, I think this is an area where, right, there has not
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been a lot done in this area, but it certainly is one that will no
doubt in Judge Breyer’s long tenure on the court come up before
the Court.

Again, I apologize for interrupting, and I thank the chairman.

The CHAIRMAN. Thank you, and I thank Senator Hatch for let-
ting me go over. I will have no more questions for the remainder
of this hearing. 1 will yield to Senator Hatch, and we will close
with Senator Hatch’s questioning.

Would you like a break?

Judge BREYER. No; I am fine.

The CHAIRMAN. Then we will finish with Senator Hatch.

Senator HATCH. Judge, after hearing Senator Biden’s predictions
of how tough it is going to be on the Court, maybe you want to
withdraw.

Judge BREYER. No, thanks.

Senator HATCH. Actually, when you are talking about the Rust
case, you are talking about a funded speech case instead of a free
speech case. Basically, it should be pointed out that the case——

The CHAIRMAN. That is the whole point.

Senator HATCH [continuing]l. You made the point; I thought you
did make it rather well—that the case involvedp regulations govern-
ing Federal funding of title X family planning programs. And those
regulations did not bar any speech; they simply prevented the use
of Federal Government dollars to fund pro-abortion counseling and
referrals.

Now, it was a perfect illustration of how the Court ruled one way
and the Congress of the United States overruled the Court in an
appropriate way, according to the majority. 1 happen to disagree
with that, but it was the way the democratic system should work.
So 1 would submit it is a funded speech case instead of a free
speech case. Nothing would have prevented the doctor from speak-
ing as freely as the doctor wanted to. He just could not use Federal
dollars to do it under the Court’s ruling.

I would feel very badly if I did not say a few words about Justice
Scalia, because I think there are soms misinterpretations here that
conservative jurists like Justice Scalia are inconsistent in their ap-
proaches to statutory and constitutional interpretations. Some are
arguing that. But let me quote from a Law Review article that is
critical of Justice Scalia’s method of statutory interpretation, but
an article which is also critical of many of his critics as well. It
says:

Many of Justice Scalia’s critics point to an apparent inconsistency in his approach
to constitutional provisions as opposed to statutes. While he takes a “textualist” ap-
proach to statutes and criticizeg the use of legislative history to establish legislative
intent, they argue, he takes a sharply originalist turn in constitutional adjudication,
basipg his arguments on the intentions of the Framers. Justice Scalia does indeed
consider himself an originalist in constitutional adjudication, but his brand of
originalism does not rest on the intent of the Framers as revealed in the proceed-
ings of the Philadelphia Convention. Instead, he relies upon the original under-
standing of constitutional terms, based on arguments similar to those he uses in in-
terpreting statutes. These include arguments from text, context, purpose, contem-
poraneous usage of language, and the structure of the constitutional scheme, includ-
ing separation of powers and federalism.

I think that is a more accurate description of Justice Scalia. In
other words, Justice Scalia’s statutory interpretation and constitu-
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tional jurisprudence of original meaning are really consistent. And
you have pointed that out.

Now, you would go farther, and perhaps I would also, in looking
at what the Senators and Congresspeople have said from the
standpoint of statutory construction and also legislative history and
examine that. I see nothing wrong with that, either.

But you, having been upon Capitol Hill and realizing that this
sausage that we call legislation, how it is made sometimes, you
have to very carefully—and I think this is what Scalia is saying——
look behind, really, what the words are to really find what was
really meant, because as you know, sometimes they just throw
whole statements into the record that nobody debates at all. All
they have got to do is sign it and put it in the record, and they
can skew any legislative history any way they want to.

So I think you would a{ee, would you not, that you have to be
very careful when you look at legislative history, that you just do
not buy all the words that are put there by Members of Congress
or members of State legislatures or Federal bureaucrats or the
President; right?

Judge BREYER. Yes; you use it; you do not abuse it.

Senator HATCH. That is right, and I think you have made that
pretty clear, and I want to compliment you for doing that as well,

I have some differences with Senator Biden on the takings issue
also, and I have to say I also differ with Chairman Biden on Patter-
son v. McLean. In that case, in my view, the Supreme Court re-
sisted legislating from the Bench to reach a feel-good result. The
Court respected the differing roles of the judiciary and the legisla-
ture and properly left to the Congress the role of revising the stat-
ute in question, rather than injecting the Court’s own policy pref-
erences in the matter. In Patterson, the primary issue was whether
section 1 of the Civil Rights Act of 1966, also known as section
1981, prohibited racial harassment on the diob. And frankly, we
have to note that it is not an employment discrimination statute.
It reads in pertinent part:

All persons within the jurisdiction of the United States shall have the same right,
in every State and Territory, to make and enforce contracts.

Now, the Court said that the statute does not reach conduct oc-
curring after the contract has been made. The statute does not
cover the “terms, conditions, or privileges of employment,” as title
VII of the 1964 Civil Rights Act does. Indeed, the absence of such
a broad statute was one reason that title VII became necessary in
the first place. So the Court ruled maybe too narrowly, certainly in
the eyes of the Congress, which later in a sense overruled that, but
nevertheless ruled properly because that was the language of the
statute; it was the meaning at the time. And we were able to cor-
rect that, and I participated in doing s0, as a statutory result.

Isn’t that a correct——

Judge BREYER. Not discussing the merits of the case; that is, I
did think that probably my instinct would have been to look at the
legislative history, but I have not looked at it and do not know
what I would have found.

Senator HATCH. Well, that is right. And I think sometimes we
get too caught up in this Scalia debate on whether or not he means
anything with regard to looking at original meaning and what
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those original words meant and what the context of those original
words actually meant, when actually, he means a lot more than
just trying to interpret the law on a very narrow basis. And I think
you know that; right?

Judge BREYER. I have attended lectures that he has given; they
are very interesting, and I think it is more. I agree with you. He
has a theory—

Senator HATCH. I wish I could be in some of those meetings, lis-
tening to you and Scalia, because 1 believe that you and Scalia are
going to become very good friends. I am going to encourage him.
[Laughter.]

And I believe you will be very good for each other. You are two
brilliant intellects, and both of you are excelient lawyers, and both
of you are, in my opinion, very, very fine people. So I suspect you
are going to really like each other, although you will differ from
time to time. And we will just have to see what happens. I will be
carefully reading and watching, however.

Now, let me just return briefly to the subject of the establish-
ment clause—and I do not want to keep you too late; I know this
is very tiring, and I know that you have had a long day, but these
are really important issues, and I apologize for keeping you a little
longer. But in your testimony yesterday, you stated that “when I
tlf}ink 0{1 the establishment clause, I think of Jefferson, and I think
of a wall.”

Now, I was a little bit surprised by your use of the wall meta-
phor, because it seems to me in tension with your fine concurrence
in the case called Members of Jamestown School Community v.
Schmidt, back in 1983, in your circuit. As you will recall, in that
case, the first circuit largely upheld a Rhode Island statute provid-
ing bus transportation for nonpublic school children, including chil-
dren attending religious schools. And in your concurrence, you
found that the majority opinion was too hostile to neutral State
programs that provide proportionate benefits to students who at-
tend religious schools. In particular, as I read the case, vou stated
that you “believe the establishment clause calls for a more practical
approach to this type of problem than the comparatively theoretical
approach taken by the majority.”

Now, it seems to me that the wall metaphor—which, incidentally,
is not derived from the Constitution itself, or from ratification de-
bates, but rather from a private letter written by Thomas Jefferson
years later—reflects the very type of impractical theoretical ap-
proach that you criticized in your concurrence in that case. It cer-
tainly is not a metaphor that assists analysis, in my opinion. And
moreover, it is most often used by those who are hostile to govern-
mental accommodation to religion.

So I think it is an overused metaphor, between you and me, and
I think you pretty well stated that in your concurring opinion in
that case. And as you know, Supreme Court opinions clearly ap-
pear to uphold the constitutionality of a school voucher system that
enables students to choose among various schools, including reli-
gious schools,

Now, some people think that introducing competition into our
school system would—and I personally believe that—promote a
much needed improvement in quality. So I was encouraged by your
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Jamestown concurrence to believe that you would also support such
a voucher system aﬁla.inst establishment clause challenge.

Now, without asking your views on a voucher system, I might
just mention maybe in predicate to that, vouchers, it seems to me,
would eliminate many of the thorny issues that arise because many
students as a practical matter are compelled to attend public
schools. And a lot of these issues you have been grappling with,
both as a judge and in these hearings, it seems to me might be
eliminated if a voucher system were used. But without asking your
views on a voucher system, I would like to know whether you ad-
here to the views that you gave in your Jamestown concurrence.

Judge BREYER. Yes.

Senator HaTcH. Well, I thought you would. And do you think I
have misstated it?

Judge BREYER. No; I think that the point of the practical ap-
proach is you have instances in which the question under the es-
tablishment clause is has the Government injected religion too far
into a secular institution. That is not what you are talking about
now.

Senator HATCH. That is right.

Judge BREYER. You are talking about the other issue, which is
to what extent can the Government aid a religious institution. And
there, I have said several times, and I certainly think that the an-
swer is zero. Everybody understands that the fire department will
go put out the fire in the church. Everyone understands that the
.church will benefit in many ways from all kinds of public services.
Everyone understands that the church school will.

But the question becomes—and this is what I think is a practical
question—when does it go too far and suddenly become what locks
like the State support of one religion against another, or religion
against nonreligion. If the State would support my synagogue, 1
might think: Fine. If they are going to support somebody else’s
church, T might think: Hmm. And each church might think: The
other, no, but mine, yes. But we live in a society of so many dif-
ferent groups that it is important that those groups do not see the
State as supporting the religion of another, or religion versus—I
mean, that is the basie theory, and I think these are practical ques-
tions about when the age when the church is—

Senator HATCH. So you have an open mind with regard to these
establishment questions.

Judge BREYER. I would hope so. I would hope so.

Senator HATCH. Well, I believe you do. But let me just introduce
an institutional question of how a Justice should decide a constitu-
tional question where the relevant constitutional clause is unclear.
It has been suggested by one of my colleagues on the other side of
the aisle that a Justice should err on the side of freedom. Putting
aside the fact that virtually every case involves competing free-
doms, it seems to me that just as the Constitution does not en-
shrine an economic theory of unbridled free enterprise, it also does
not enshrine a political theory of radical libertarianism, either.

Now, you agreed with me yesterday that a judge’s legitimacy de-
rivea solely from the fact that the judge is applying the law. Where
the Constitution is unclear on an issue, what authority then does
a Justice have to override the result reached by the political
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branches whose members, it must not be forgotten, are also sworn
to uphold the Constitution? Stated differently, if the meaning or
application of a relevant constitutional clause in a particular case
is at bottom unclear, how can that unclear clause provide a Justice
the mandate needed to strike down a law as being in conflict with
it?

Judge BREYER. Where a clause is unclear, there is no escaping
the requirement to find its meaning. The meaning, once found,
might be consistent with the legislative enactment, or it might not.
Obviously, in finding its meaning, a Court is also guided by the
Constitution’s own division of authority inte three separate
branches, and its understanding that legislation is given to the leg-
islature to enact, that is, Congress.

But one does have to find the meaning; otherwise, there is no
way to know how to decide the case. To find the meaning, you
begin with the text, but as you say, the text is very unclear in the
example you are thinking of. You go back into history, and you leok
at what the Framers are likely to have intended. And often—or
sometimes, anyway—that will not answer the question, because
they may have intended the meaning to encapsulate certain impor-
tant values, which values may stay the same, but the conditions in
which they are applied may have changed. So you look to prece-
dent, and you loock to tradition, and you look to history if the case
is really difficult. And you have to have some understanding of the
practical facts of how people live. And all those are meant to be not
unleashing the subjective opinion of the judge, but rather, as fac-
tors that inevitably in these tough cases, judges have to look to.

Senator HATCH. Would you look to just making a guess?

Judge BREYER. No, you cannot just make a guess.

Senator HATCH. Why should that become constitutional law?

Judge BREYER. You cannot; you cannot just make a guess, and
there are certain chains, there are certain safeguards. I always
think an intellectual safeguard is the safeguard of the judge think-
ing to himself: Remember, the decision you make has to be one
that you believe other judges would also make if they understand
the law and do not have your personality. And remember, too, that
the decision that you make, if you are interpreting the Constitution
of the United States, is a decision that Congress cannot change. So
be careful of trying to remake the boat while it is in the middle
of the ocean, Be careful.

Senator HATCH. All right.

Judge BREYER. And remember, too, that 20 or 30 years from now,
you had better be thinking to yourself right now that people who
study this with care—and those are not necessarily scholars; that
can be any man, woman, child in the United States—people who
look back at this with care will think, yes, that decision interpreted
the Constitution in a way that ought permanently to be the law.

Those are intellectual checks that try to make the factors that
I mentioned factors that do not unchain the personality of the
judge, that hold the judge back from legislating, but permit the
Constitution to adapt to changing circumstances in a way that I be-
lieve the Framers intended.



288

Senator HATCH. Let me move to just a couple of cases. You are
familiar with Washingtor v. Davis, which is of course an equal pro-
tection clause case.

Judge BREYER. Yes, yes.

Senator HATCH. Let me just say this. In Washington v. Davis, the
Supreme Court held that in order to trigger the strict serutin
standard of review under the equal protection clause, a plainti
must establish that a Government practice or policy with a dispar-
ate impact upon minorities was instituted with a discriminatory in-
tent. That is basically what Washington v. Davis said.

Only if such intent is shown must the Government have a com-
pelling interest in order to justify its policy. Now, in the absence
of any showing of discriminatory intent under Washington v. Davis,
a challenged practice is subject to the rational basis standard of re-
view.

Do you believe that Washington v. Davis is settled law; and sec-
ond, do you believe it was correctly decided?

Judge BREYER. I know that in most of these areas—I think what
you are sayinti—the part that I am uncertain of—I know that when
you look at the equal protection clause pure and simple, without
a statute, I believe that that discriminatory intent test is the one
that has been applied. I think most of these areas by Congress
have been tumetr into statutory areas, and once you get into stat-
utes like title VII and a number of other areas, you discover the
tests, as you have tried to implement the equal protection clause,
exgand into disparate impact analysis as well.

o I suspect that most of these cases arise in the statutory con-
text rather than—at least racial discrimination, and much gender
discrimination, too, in the area of employment practices and so
forth. So I am more familiar with the statutory test. When you go
back to the equal protection clause, I think there were the three
tier analyses we were talking about, and that middle tier is up in
the air, and [ tried to answer that question yesterday.

Senator HATCH. Let me take the Croson case and the constitu-
tionality of set-asides. Do you agree with the Supreme Court’s hold-
ing in Croson v. City of Richmond that all racial discrimination by
government, including discrimination against whites as well as dis-
crimination against racial minorities, is to be judged by the same
standard of strict scrutiny under the equal protection clause?

Judge BREYER. They said strict scrutiny, and that is a very, very
difficult area, because that, very straightforward, if the area called
affirmative action, and that affirmative action area is an area
where the Court in a variety of ways has said affirmative action
is appropriate, but you had better be certain you are remedying a
real past wrong. That is necessary, in light of the real wrongs that
were committed. Then when you look at that program, if you are
righting a real past wrong, remember that affirmative action pro-
grams also have the ability to adversely affect people who them-
selv?:ﬁndid nothing wrong, so please be certain that it is tailored
carefully.

Then I know the courts made distinctions between taking some-
thing away from the person who did nothing wrong, like losing a
job, which they have tended to frown upon, indeed, and not giving
a person something that he never had, like a promotion, and work-
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ing out what constitutes a proper tailoring in light of the possibility
of hurting an innocent person, but in light of the need to correct
past wrongs. That has all been considered in a groug of cases
which is complicated and difficult, as you can see the broad out-
lines, and Croson is one of those cases in which the Court has tried
to decide what standard or how do we know if this is really to cor-
rect a past wrong. And in Croson they decided that they didn’t
think it was shown really this is necessary to carry a past wrong.

That is my understanding of how it is working.

Senator HATCH. I think your emphasis of people who did no
wrong is very appropriate, Eecause we are tal?dng about reverse
discnmination against people who really did not participate in the
discrimination.

Judge BREYER. Yes.

Senator HATCH. It is a very serious matter and should only be
used in only the most stringent of cases, which you have also point-
ed out, and some believe shouldn’t be used at all, because there is
no reason for somebody to lose because of something in the past
that may have been wrong, but they didn’t participate in it. So I
appreciated that distinction.

ust two last areas, and they are both important. Judge Breyer,
let me return to the subject of the ninth amendment. Senator
Biden has raised that a number of times. Advocates of judicial ac-
tivism often cite the ninth amendment as though it were a font of
unenumerated and undefined constitutional rights to be apelled out
at the whim of Federal judges. In fact, the natural meaning of the
ninth amendment and the historical evidence lead to a very dif-
ferent conclusion, in my opinion.

As the law review article that I called to your attention and that
you were 30 kind to read discusses, the Framers understood that
the Constitution protects individual rights in two very different
ways. First, and most importantly, it de?egates only certain powers
to the Federal Government. Matters beyond the powers of the Fed-
eralrl1 Government are thereby residually protected as a matter of
right.

Second, the Constitution specifically enumerates certain other
rights. As the historical evidence makes clear, the ninth amend-
ment was adopted in response to the fear that the enumeration of
certain rights in the first eight amendments of the Bill of Rights
would be misconstrued to suggest that the Federal Government
had general and unlimited powers. In other words, many thought
that the inclusion of the Biﬁoof Rights was not only unnecessary,
but positively dangerous.

Under this reasoning, the first amendment guarantee of free
speech, for example, was not necessary, since, if the Constitution
were properly construed, the Federal Government had no enumer-
ated power that enabled it to restrict speech. So that was their rea-
soning. The unnecessary listing of rights was dangerous, because
it would invite the erroneous conciusion that the Constitution oth-
erwise vested general powers in the Federal Government,

The ninth amendment was, therefore, adopted to make clear that
the people retained other rights by virtue of their nondelegation of
infringing powers to the Federal Government. Now, are you open
to the historical evidence that supports the view that t{le ninth
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amendment is not itself a source of affirmative rights against the
Federal Government, but is, instead, a reminder that the people re-
tain rights residually protected by virtue of the fact that the Fed-
eral Government is limited to the enumerated powers spelled out
elsewhere in the Constitution?

Judge BREYER. Yes, I am open to that, because I think that in
Justice Goldberg’s concurrence, what Justice Goldberg said is that
the ninth amendment is not itself a source of rights. Rather, it sug-
gests that you shouldn’t make a certain kind of argument, you
shouldn’t make the argument, just as you said, that the very fact
that there is a Bill of Rights here with amendments listed means
there aren’t any others.

You can’t make that argument, and since you can't make the ar-
gument, I think he was addressing himself to Justice Black. Since
you can’t make that argument, now let's go on to see if there are
others, and he found the others not really in the 9th amendment
at all, but found them in the 14th and the word “liberty.”

Senator HATCH. Second, do you agree that the ninth amendment
does not itself apply against the States? Do you not also agree that
the 9th amendment is not incorporated against the States through
of the due process clause of the 14th amendment?

Judge BREYER. Well, it seems to me that the ninth amendment
is like a rule of construction, so I don’t know what it would mean
to be incorporated. I don’t know how that could take place. I have
never thought of how that could be. It doesn’t sound as if it is the
kind of thing. It sounds like it is a rule of construction, basically,
since 1 have not heard the argument to the contrary.

Senator HATCH. Well, let me go further. While I disagree with
the methodology adopted by Justice Goldberg in Griswold, that
methodology in no way supports the view that such things as abor-
tion and homosexual conduct are constitutionally protected.

Judge BREYER. It said look to the I4th amendment, and the case
involved the right of marital privacy.

Senator HATCH. That is right. Justice Goldberg’s reasoning was
carefully confined to the marital relation and the marital home.

Judge BREYER. Yes.

Senator HATCH. As [ recall, he expressly stated that his opinion
did not call into question State laws regarding homosexual conduct.

Judge BREYER. He didn’t say that expressly, [ don’t think, those
words, but I think that is a fair interpretation.

Senator HATCH. Moreover, as I view it, his reasoning, which
looks to whether a right is so rooted in the traditions and con-
science of our people, would plainly not have extended to abortion,
which has been prohibited in most instances for much of our his-
tory. Now, I am not asking you for an opinion on that. I am just
making that comment. I think it has been a stretch by some to try
and use Griswold to justify that particular opinion.

Let me just ask one final question, and these are constitutional
questions that I think are of considerable import. In doing this, I
am asking them so that they will be out on the table, so they will
have been asked, so that nobody can say that you haven’t discussed
them with the committee. So [ apologize for keeping you.

Judge BREYER. That is all right, Senator.
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Senator HATCH. Let me just ask a few questions about the prin-
ciple of stare decisis, the common law or prudential doctrine of ad-
herence to precedence. Some have argued that a vastly different
rule of stare decisis should operate for precedent that creates a new
constitutional right, on the one hand, versus precedent that de-
clines to create a new constitutional right, on the other.

Specifically, some have expressed the view that precedent, no
matter how incorrect, that creates a new right should rarely, if
ever, be overturned, while precedent that declines to create a new
right should be freely overturned. Some have argued for this.

Now, under this view, for example, many liberals will argue that
cases like Roe v. Wade and Miranda are sacrosanct precedent, but
precedents like Bowers v. Hardwick, which held that there is no
constitutional right to engage in homosexual sodomy, and cases up-
holding the death penalty should be overturned.

Now, what is your view of the theory of stare decisis?

Judge BREYER. My view is that stare decisis is very important
to the law. Obviously, you can’t have a legal system that doesn’t
operate with a lot of weight given to stare decisis, because people
build their lives, they build their lives on what they believe to be
the law. And insofar as you begin to start overturning things, you
upset the lives of men, women, children, people all over the coun-
try. So be careful, because people can adjust, and even when some-
thing is wrong, they can adjust to it. And once they have adjusted,
be careful of fooling with their expectation. Now, that is the most
general forum,

When I become a little bit more specific, it seems to me that
there are identifiable factors that are pretty well established. If
you, as a judge, are thinking of overturning or voting to overturn
a preexisting case, what you do is ask a number of fairly specific
questions. How wrong do you think that prior precedent really was
as a matter of law, that is, how badly reasoned was it?

You ask yourself how the law has changed since, all the adjacent
laws, all the adjacent rules and regulations, does it no longer fit.
You ask yourself how have the facts changed, has the world
changed in very important ways. You ask yourself, insofar, irre-
spective of how wrong that prior decision was as a matter of rea-
soning, how has it worked out in practice, has it proved impossible
or very difficult to administer, has it really confused matters. Fi-
nally, you look to the degree of reliance that people have had in
their ordinary lives on that previous precedent.

Those are the kinds of questions you ask. I think you ask those
questions in relation to statutes. I think you ask those questions
in relation to the Constitution. The real difference between the two
areas is that Congress can correct a constitutional court, if it is a
statutory question, but it can’t make a correction, if it is a constitu-
tional matter. So be pretty careful.

q Sinator HaTcH. Unless they pass a constitutional amendment to
o that.

Judge BREYER. Yes, that's true. It is very hard to do.

Senator HATCH. Let me just ask one last question. Does stare de-
cisiﬁatoyerate differently with respect to constitutional and statutory
rights?
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Judge BREYER. In principle, I think the questions are the same,
xlestions that one would ask. I think that one would recognize the

ifference that you just mentioned and I did about the comparative
difficulties of correcting a mistake.

Senator HATCH. I am very concerned that giving substantial def-
erence to prior erroneous rulings on a broad range of constitutional
issues, in effect, just permits the Supreme Court to amend the Con-
stitution, without complying with the amendment procedures
spelled out in article V. [ am concerned about that. There may well
be certain rulings that are so long standing and that are so
imbedded in the way that governmental institutions have devel-
oped that they are entitled to deference. But this category should
be a narrow exception, or else the Supreme Court is able to usurp
power through erroneous rulings. So I am concerned about that.

Judge, this has been a long day. These 2 days have been long
days, but I personally believe that you have acquitted yourself
quite well.

Judge BREYER. Thank you.

Senator HATCH. We have appreciated the way that you have han-
dled these matters, and I certainly want to compliment your family
for enduring this. Please feel free to get up and walk around or
leave any time you want to. We know how difficult this is from
time to time. But it is a very important constitutional process.

Judge BREYER. Yes, it is.

Senator HATCH. And [ want to compliment my colleafues for the
questions that they have asked during this process. 1 think you
have seen a lot of sincerity, a lot of dedication, a lot of desire to
try and explore some of these areas with you. But I, for one, feel
very good about most everything that you have answered here.

Judge BREYER. Thank you.

Senator HATCH. I hope you can go have a nice evening and get
a good night’s rest. What we are going to do is we are going to re-
sume tomorrow morning at 9:30 a.m., and we will itnmediately
thereafter go into closed session, as Chairman Biden previously an-
nounced.

With that, we will recess the hearings until 9:30 in the morning.

[Whereupon, at 6:19 p.m., the committee was in recess, to recon-
vene on Thursday, July 14, 1994, at 9:30 a.m.]
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SH-216, Hart Senate Office Building, Hon. Joseph R. Biden, Jr.
(chairman of the committee), presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Simon, Feinstein, Moseley-Braun, Hatch, Thurmond, Simp-
son, Grassley, Specter, Brown, and Cohen.

The CHAIRMAN. Under the Senate rules, we are required to meet
in open session to seek consent to go into closed session to accom-
modate the change in the committee procedure on Supreme Court
nominees that we initiated last time around.

So I ask unanimous consent that, pursuant to rule XXVI, the
committee proceed to vote to go into closed session to review the
FBI report in the committee’s investigation of Judge Stephen
greyer, a nominee to be Associate Justice of the U.S. Supreme

ourt.

I move that the committee proceed to closed session.

Senator HATCH. I second the motion.

The CHAIRMAN. There is no need for a rollcall vote, unless some-
one wishes to have one. If there is no wish to have one, all those
in favor of going into closed session, signify by saying “aye”.

[A chorus of ayes.]

The CHAIRMAN. All those opposed?

[No response.]

The CHAIRMAN. The ayes have it. We will proceed to the con-
ference room behind us here. The committee will go into closed ses-
sion. We will reconvene the committee at 1 p.m. in open session.

Now, we have a little bit of a scheduling problem. There is an-
other very important issue that is percolating in the Senate; that
is, the health care legislation, and Senators Kennedy, Metzenbaum,
and Simon are all required to be at a meeting that is supposed to
end by 1 p.m. but may run a little beyond that. So I would say to
my friend from Utah, I don’t know who is next on the list to ask
questions——

Senator HATCH. It would be Kennedy.

The CHAIRMAN. Well, we could proceed with Senator Thurmond,
if he wishes to, at 1 p.m., if that is appropriate.

(293)
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Senator THURMOND. Very briefly, yes.

The CHAIRMAN. Then, by that time, if you aren’t back, we will
just recess for a moment or move to someone else,

Senator METZENBAUM. Mr. Chairman, are we still following the
half-hour rule?

The CHAIRMAN. We are still following the half-hour rule.

Senator METZENBAUM. And if any of us wish to go beyond that,
there would be a third round?

The CHAIRMAN. Yes; we will not cut off anyone as long as there
is any reasonable—and I am sure it would be in your case, Sen-
ator—reason to continue the questioning. So I have no intention of
cutting anyone off.

Senator SIMON. You shouldn’t laugh when you say that. [ am
sure that we will be reasonable here.

The CHAIRMAN. That is true. I shouldn’t. It would be reasonable,
and I know that there is much to worry about when, in an op ed
piece in the Wall Street Journal, the most glowing report about any
Senator I have read in years is one about Senator Metzenbaum.
The Wall Street Journal actually put his picture in the paper, an
etching, and it was all favorable. So I know the world is changing.
I don’t know what is going to come next.

At any rate, with that, we will go into closed session.

[The committee retired to closed session, to reconvene in open
session at 1 p.m, this same day.]

AFTERNOON SESSION

The CHAIRMAN. The hearing will come to order.

While we are waiting for the nominee, and he has just been told
to come in, | want to share with the press and others covering this
what our schedule is.

In a moment, we will officially come out of our closed session,
which is now a routine part of the process. I expect we will finish
with Judge Breyer today—welcome, Judge—I do not anticipate
having any public witnesses today. It will be my intention to start
tomorrow, in the morning, and finish, I anticipate, based on the
number of witnesses, and close the hearing sometime, hopefully at
a reasonable hour, tomorrow.

Second, in the next order of questioning, Senator Kennedy was
to question, but Senator Kennedy is involved in a matter on the
floor, although he is on his way. What I will do to keep this moving
along and accommodate everyone's schedules is in a moment yield
to the distinguished Senator from South Carolina who has some
additional second-round questions.

The Senator from South Carolina, Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Breyer, we are back with you again.

TESTIMONY OF STEPHEN G. BREYER, TO BE AN ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

Judge BREYER. Yes, Senator.
Senator THURMOND. Judge, in the recent Weiss v. United States
decision, the Supreme Court stated:
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In determining what process is due, courts must give particular deference to the
td_et;erminat.ion of Congress made under its authority to regulate the land and naval
orces.

What is your view of the appropriate role of the judiciary in re-
viewing the terms and conditions of military service?

Judge BREYER. In the law, the military has always had a some-
what special role, because courts have recognized the importance
of its running its own affairs, and they have recognized the impor-
tance that running their own affairs has to the well-being and the
defense of the Nation. That is well-established in law; it is widely
recognized, and I accept that widely recognized view.

Senator THURMOND. Judge Breyer, as a general matter, if two
companies believe it is in the best interest of their business to com-
bine their organizations through a merger, do you think that they
should be allowed to do so unless the Government has good reason
to prevent them from merging?

Judge BREYER. Senator, the good reason is typically—or not al-
wa{s, but quite often—a question of whether the antitrust law is
violated, because the antitrust law prevents some mergers, though
it permits others. So 1 believe any such merger should be scruti-
nized carefully under the antitrust laws and applicable laws, and
if it passes that test, it would be permitted.

Senator THURMOND. Judge Breyer, as you may know, the Su-
preme Court held in 1922 that professional baseball was not in
interstate commerce, and therefore was not covered by the Federal
antitrust laws. When the applicability of the antitrust laws to pro-
fessional baseball was again considered in 1953 and 1972, the Su-
preme Court held that baseball is in interstate commerce, but re-
fused to apply the antitrust laws, stating that the decision to elimi-
nate the antitrust immunity should be left to the Congress.

Do you believe that it was necessary or appropriate for the Su-
preme Court to defer to the Congress rather than take judicial ac-
tion in circumstances of this type?

Judge BREYER. Senator, if I can depart directly, from a nonlegal
point of view, I have always thought that baseball was special, ever
since my grandfather used to take me to Seals stadium, where we
would pay 50 cents for the bleachers or $2.50 for a box seat. It
seems to me that the Supreme Court——

Senator THURMOND. Now you pay about $20.

Judge BREYER [continuing]. Well, they pay more, yes, that is
true—from a legal point of view, from a legal point of view, I know
there are those cases that have said in an antitrust context that
baseball is special. I know that is now being considered by Con-
gress, and I think that the courts will follow whatever Congress de-
cides in that matter.

Senator THURMOND. Judge Breyer, could you please discuss your
views on the proper scope of the extraterritorial application of our
antitrust laws—very briefly.

Judge BREYER. Well, I am glad you said “briefly,” Senator, be-
cauge briefly, I know 1t is an enormously complex matter. There
used to be a case called Timberlane. There were conferences that
were set up with the Justice Department. They would negotiate a
variety of things. I can promise that in any case that raised that
issue before a court that I was on, I would examine it carefully, I
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would keep an open mind, and I would look into the complexity
and understand it as best I could.

Senator THURMOND. I might say we are working with the Justice
Department now on some legislation.

Judge Breyer, do you believe that U.S. antitrust laws should
apply equally to U.S. and foreign business, or should they seek to
favor UJ.S. companies compared to foreign business?

Judge BREYER. The normal rule is when firms behave similarly,
they are treated similarly; and where firms have an adverse impact
on this country, they are treated similarly in terms of what they
intend to do and what the effect is. I would start from that as-
sumption that the law applies to both alike, but there might be
special circumstances.

Senator THURMOND. Judge Breyer, I am aware that in the past,
you have lectured on the use of legislative history and touched on
it during the hearing. Could you please summarize your current
vievg)s on the proper use of legislative history in statutory construc-
tion?

Judge BREYER. In summary form, I have thought that there are
many instances, indeed most, where an open guestion in a statute
is best understood through the use of legislative history. By using
that history carefully and not abusing it, [ think a court can better
understand what the human purposes are that led Congress to
enact a particular statute, and once one understands those pur-
poses, technical matters often fall into place; you understand them
better, too.

There are instances where courts have used legislative history to
reject absurd interpretations of statutes, to find out whether there
are technical meanings, to discover whether there was some kind
of drafting error, to decide whether there are special meanings of
a statute that the parties and Senators wanted to use, to under-
stand better what the purposes were. All those are instances where
I think it is very appropriate. 1 recognize sometimes it can be
abused, and it should not be.

Senator THURMOND. Judge, those are all the questions I have. I
think you are an able man and a fair man, and I hope you enjoy
your career on the Supreme Court.

Judge BREYER. Thank you very much, Senator.

The CHAIRMAN. Senator Kennedy is next to question. He is on
the telephone, I am told, right now; if staff would check to see if
he is ready to go. [Pause.]

Thank you.

We are just not accustomed to someone not using his whole time.

Senator KENNEDY. Thank you very much, Mr. Chairman, and I
appreciate your accommodating some of those on this committee
who are also on the Labor and Human Resources Committee, who
have been meeting with the leader on some of the health issues.

But I welcome the opportunity just to ask Judge Breyer a few

uestions on your work of areas of interest to many Americans, in-
cluding the riﬁhts of persons with disabilities, and housing dis-
crimination. These have been areas that this committee has been
particularly interested in; the Americans with Disabilities Act is
something that the Committee on Labor and Human Resources is
very much interested in; and also the questions of crime.
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We talked earlier about your role on the Sentencing Commission
and the importance that that truth-in-sentencing really means to
Americans and also to the integrity of the whole criminal justice
system.

There is another area that I wanted to hear your views on, and
that is the area of bail and bail reform. You had a chance, as I
mentioned earlier, to talk about your role in the Sentencing Reform
Act of 1984. At the same time we passed that law, we also passed
the Bail Reform Act of 1984 in an effort to improve different as-
pects of the criminal justice system.

The Bail Act, of which I was the prime sponsor, permits judges
to consider whether the defendant is dangerous in deciding wheth-
er he or she will be released or kept in custody before the trial and
to deny bail to suspects who are likely to pose a danger in the com-
munity. It also created a presumption that defendants charged
with the most serious, violent crimes, and drug crimes, are at risk
of fleeing before the trial.

You have had several opportunities to interpret that law as a
judge, including one, the Jessup case, in which you upheld the con-
stitutionality of the law’s presumption that major drug offenders
pose a danger to the community.

So in Kour experience as a judge, has the Bail Reform Act helped
judges, been useful in deciding which defendants need to be de-
tained before the trial?

Judge BREYER. In looking over the act and applying it over the
years, Senator, I recognize that the act is an effort to balance two
separate things. One is the ordinary right of the person accused of
a crime to have bail before he is actually convicted. The other is
the problem that there are some defendants who might run away,
and they really might; they will never be seen again. And there are
others who might be particularly dangerous, and if they are out on
bail, they will commit crimes.

So I know that Congress tried to balance those two things in the
act that you sponsored. I know it created special circumstances for
dangerousness and likelihood to flee, where the person could be
kept in jail without bail. We have a set of presumptions. We inter-
preted them in the first circuit as other circuits did, and in seeing
cases come up thereafter, it seems to me that they are working rea-
sonably well—that is, it seems to me the cases where you see the
person put in prison or jail before, without bail, before trial, looking
through a record, they look like people who really might run away,
or they look like people who really are dangerous and would en-
gage in other crimes, drug crimes.

And I have not really seen successful appeals, or many of them,
from that. So it seems to be working reasonably well on that basis.
Senator KENNEDY. We tried to provide some additional flexibilit
for the judges also, on the ability of those who might be accused,
and where there was at least some understanding and awareness
that they would be present, taking into consideration their ability
to make bail. There were a number of circumstances where people
did not have the wherewithal, even though there was not the pre-
sumption that they were dangerous or that they would flee, and
they were being held I think in a way which was an injustice, ver-
sus those who were going to flee, particularly those involved in
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drug crimes, as well as who had a repeated record of convictions
for violence against individuals. It was primarily targeted to deal
with the individuals who had a very strong and continuing record
of violence and who, on the basis of that record, presented a real
danger to the community.

In the second area of disability, in the Wynne v. Tufts University
case, you dissented from an en banc opinion holding that a trial
was required to resolve a medical student’s Rehabilitation Act
claim that Tufts University Medical School was required to alter its
testing methods to accommeodate the student’s learning disability.
The medical student had failed eight of the first-year courses; two
of the eight, for a second time, and one for a third time. The dis-
trict court granted summary judgment to the medical school be-
cause the student was not otherwise qualified under the Rehabili-
tation Act, since his inability to pass the multiple choice test indi-
cated that he would not be qualified to analyze complex written
materials