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. To arrest this trend, it is vital that
Congress do its part to insure a budget
that at the very Ieast will not stimulate
inflation through deficit spending. The
net result of congressional budget cuts in
1969 1s a decrease in fiscal 1970 expend-
jtures of only 3$400 million. But in-
creases in fixed-cost items will claim at
least $4 billion more than the official
estimates made last April. Together,
these items are enough to put the budget
surplus originally forecast—and urgently
needed for stabilizing the economy—
in serious jeopardy.

Now that the President has analyzed
the situation and made his stand clear,
I would like to see the Senate recommit
the HEW appropriation to the confer-
ence with instructions to make reason-
able cuts in lower-priority programs,
tius bringing the appropriation closer
into line with the HEW budget request
and putting the Congress on record in
support of the administration’s anti-
inflationary drive. The parliamentary
situation requires me to vote against the
conference report in order to have the
bill recommitted.

At the same time that programs of
lesser priority are reduced, I would like
to see the conferees restore the modest
$25 million requested by the President
to develop innovations in elementary and
secondary schools and $9.3 million for
the Teacher Corps. Health, Education,
and Welfare Secretary Robert Finch in-
forms me chat such innovative programs
are o key to reversing the dangerous de-
cline of our public school systems.

In supporting recommital of the HEW
appropriation, I am mindful of the fact
that the President has pledged to veto
the bill as it now stands on anti-infia-
tionary erounds. Should such o veto be
overridden by the Congress, the Presi-
dent has indicated that he would be
obliged for anti-inflationary reasons to
delete funds from those sectors of the
HEW budget where he retains the dis-
cretion to do so.

I am informed that such an offset
would prevent the Department from
making any further discretionary loans
or- grants for the remainder of the fiscal
vear, no matter how urgent they might
be. And even having taken that extreme
aetion, only a half of the inflationary in-
erease now under challenge would ac-
tually be offset. The consequences to
high-priority programs, such as medi-
c¢al research, health serviees, air pollu-
tion, rehabilitation services and other
vita} HEW-supported activities are sim-
ply unacceptable to our Nation.

The task that now lies ahead for the
€ongress and the administration pre-
sents us with a high challenge. We must
find the means of achieving our unmet
social goals while preserving the basic
integrity of our economy.

This means that outworn programs
will have to be phased out, that the most

stringent economies will have to be prac-.

ticed to insure full value for the Federal
dollar and that the basis of earlier stra-

{egic concepts that govern military out-
Jays will have to be closely re-examined
in the light of current national defense
reguirements. Only through these hard
cholces ean we finally sueceed in pro-
viding a better life for our people.
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SUPREME COURT NOMINATION—
EXECUTIVE MESSAGE REFERRED

As in executive session, the Presiding
Officer laid before the Senate a message
from the President of the United States
submmitting the nomination of George
Harrold Carswell, of Florida, to be an
Assoclate Justice of the Supreme Court
of the United States, which was referred
to the Committee on the Judiciary,

NOMINATION OF JUDGE CARSWELL
TO BE AN ASSOCIATE JUSTICE OF
THE SUPREME COURT

Mr. GURNEY. Mr. President, I under-
stand that the Senate has just received
from the President the nomination of
Judge Harrold Carswell, of the Fifth
Circuit Court of Appeals, to fill the va-
cancy existing on the Supreme Court.

I point out that Judge Carswell is a
resident of the State of Florida. As a
matter of fact, it was at my suggestion
that the President last year nominated
Judge Carswell for his present. post on
the Fifth Circuit Court of Appeals.

I cannot think of anyone that the
President of the United States could
have nominated that would be a more
distinguished jurist or would make a
better Supreme Court Justice than would
Judge Carswell.

Judge Carswell has spent almost his
entire career in the Federal judicial sys~
tem. He was a U.S. attorney, having
been appointed in 1953 by President
Eisenhower. He held that post for 5 years.
He was the youngest U.S. attormey.

In 1958 he was appointed to be a Fed-
eral judge in Florida. At that time he
was the youngest Federal judge in the
United States. He served in that post
with distinction for more than 11 years.

I understand, from checking with law-
yvers and jurists recently, that in the 7
months he has served on the Fifth Cir-
cuit Court of Appeals he has continued to
add to his distinction as a Federal jurist.

The President has made an excellent
nomination. I believe that when the Ju-
diclary Committee and the Senate ex-
amine the record of Judge Carswell, they
will agree that he will make an eminent
jurist and will be & credit to the Supreme
Court of the United States.

APPROPRIATIONS FOR THE DE-
PARTMENTS OF LABOR, AND
HEALTH, EDUCATION, AND WEL-
FARE, AND RELATED AGENCIES,
1970—CONFERENCE REPORT

The Senate continued with the con-
sideration of the report of the commit-
tee of conference on the disagreeing
votes of the two Houses on the amend-
ments of the Senate to the bill (H.R.
13111) making appropriations for the
Departments of Labor, and Health, Edu-
cation, and Welfare, and related agen-
cies for the fiscal year ending June 30,
1970, and for other purposes,
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have troubled not only me but also a
good many other Members of the Sen-
ate, members of the press, and members
of the publiec.

My friend, the distinguished Senator
from Washington, provided for the Rec-
oRD & tabulation entitled, “Actions on
Budget Estimates of the 91st Congress,
first session, as of December 20, 1969,”
which shows that the budget requests
considered by the Senate totaled $135.2
billicn and that the amounts approved
by the Senate were reduced to $130.3
billion.

The amounts agreed to in conference
were reduced further to $129.6 bilion,
leaving a savings of $5.6: billion..

That did not ring true with what I
had understood to be the budget picture.
I attempted to point out that when we
compare the action by the Nixon: admin-
istration on the original Johnsor: hudg-
et, as President Johnson was leaving
office early last year, a subsequent ae-
tionr by the Nixon administration, and a
further subsequent action by the Nixom
administration, all calculated to redwce
the budget, it appears that the Nizon
administration had cut spending econ-
siderably.

Then to come along and suggest that
Congress had cut that amount by an-
other $5.6 billion just did not make
sense to me. -

My friend, the Senator fromx Wash-
ington, assured us—and as I said earlier,
I am: sure he was. quite sincere—that the
figures which appear on the table which
he provided for the RECORD represent a
final figure on budget askings by the
Nixon administration.

With all due deference, I must say
that I do not believe the people have &
complete picture, It is true, I am advised,
that these do represent the final budget
askings by the Nixon administratior, or
by the agencies of the Nixon adminis-
tration, However, there are two points
to be made. First, the Nixon adminis-
tration, or at least some agencies of the
Nixon administration, and especially the
Department of Defense, without formal
action on the budget requests, inifiated
action to cut spending by a good many
billions of dollars.

So, the budget actually, as far as
spending action was concerned, had al-
ready been cut by the time action was
taken on the formal budget requests by
the Appropriations Committee.

So, if we look only at the formal budget
requests and forget about the initiatives
taken by the Defense Department. to cut
%5 to- $6 billion, we will not get a correct
picture.

Mr., TYDINGS. Mr. President, will the
Senator yield?

Mr. MILLER. Mr. President, I will be
happy to yield to the distinguished Sen-
ator from Maryland, However, I want to
complete the picture first.

The people would not obtain a: eorrect
impression as far as the true action by
the Nixon administration is comcerned.

Mr, MILLER. Mr, President, earlier We have to differentiate between formal

this afterncon I had a colloquy with the
manager of the pending conference re-
port, the distinguished Senator from
Washington. I atternpted to shed some
light on certain aspects of the problem
relating to the budget which I am sure

budget requesis on the one hand, which
are represented by the table, and the
actual budget actions Wy the Nixon ad-
ministration, which is really what eounts.

Seeond, I have here the 1970 Budget
Scorekeeping Report, Staff Report No.
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that the great powers cooperate as close-
ly as possible in finding some way to
quiet down the continuing crisis of the
Middle East. I do not believe that we and
the other powers should seek to impose
a solution entirely against the will of
either of the parties, but I do believe that
cooperation between the great countries
with interests in the area can do much
to bring about a solution.

In that connection, I was amazed and
disappointed to learn of the actions of
the French Government in making jet
fighters available to Libya, more or less
behind the back of the United States. I
do not believe this action represents a
good-faith attitude on the part of the
French toward either the United States
or the citizens on both sides of the Middle
East conflict.

Recently, our Government has at-
tempted to assume an even-handed ap-
proach toward both the Israelis and the
Arabs. Actions such as that of France
make our position almost untenable, for
it threatens the balance of power which
is the basis for what little stability there
Isin the area.

On Sunday, January 25, President
Nixon took a stand behind Israel as one
of our friends in the Middle East. In
light of the French action in making
additional armaments available to cne
side, the President could not have done
otherwise. The President pointed out
that our Nation does not intend to ne-
gotiate or impose the terms of peace, but
that we do have interests in seeing that

.8 durable and fair settlement is reached.

We also havé an interest ih seeing that
we are not brought directly into the con-
fliet and I am sure this is the President’s
overriding concern.. Certainly it should
be for I am absolutely convinced that we
cannot afford to be drawn into this con-
flict directly on the side of either party.

JUDGE CARSWELL SHOULD NOT
TAKE A SEAT ON THE SUPREME
COURT N

Mr, PROXMIRE. Mr. President, soon
this body will be faced with a momentous
vote—a vote that may well have a pro-
found influence on the direction of Su-
breme Court decisionmaking for vears
to come. Within the next few weeks we
will decide whether President Nixon’s
latest Supreme Court nominee, Judge
George Harrold Carswell, will follow in
the footsteps of the last Nixon nominee,
Judge Clement Haynsworth, or will take
a seat on the Nation’s highest judicial
tribunal.

In my view it is not enough for a Su-
preme Court Justice to have no strikes
against him. He must have a positive
record of distinction. He must be among
the very top in the legal profession. He
must have demonstrably high intellect
and understanding. Does Judge Carswell
measure up?

What do we know of Judge Carswell?
We know that he made a blatantly racist

1948—and lost the election. We know
that when the Republicans took office in
1953 Judge Carswell, who was a Demo-
crat for Eisenhower in 1952 and whose
father-in-law was g major contributor
to the Republican Party, became a U.S,
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district attorney in Tallahassee. We
know that in 1958, after his change in
party from Democratic to Republican,
Judge Carswell was named to a district
judgeship. And, finally, we know that
President Nixon elevated Judge Carswell
to the Fifth Circuit Court of Appeals
last June—perhaps with the knowledge
that by so doing he was strengthening
Mr. Carswell's credentials for an ap-
pointment to the Supreme Court.

Judge Carswell’s credentials, then, are
distinguished by their mediocrity. They
show the heights which an average in-
tellect can reach by riding the coattails
of political favoritism. For Judge Cars-
well owes everything he has achieved as
a lawyer and judge to the Republican
Party. This is not to condemn Judge
Carswell. Surely party affiliation does
play a part in the selection of Federal
judges. However these facts should give
us pause for reflection when we are con-
sidering Judge Carswell’s appointment to
the Supreme Court. They should alert
us to the need for taking a particular
careful look at Judge Carswell’s per-
formance on the Federal bench.

The most intense interest has, natu-
rally, focused on Judge Carswell’s civil
rights opinions. Have his views really
changed since that 1948 speech? This
has been the most controversial area of
lezgal conflict within his jurisdiction if
not within the United States generally.
It is an area that will receive continuing
scrutiny by the Supreme Court, whose
opinions over the next few years may well
determine the quality of life in this coun-
try for black arid white alike." '

Regretfully Judge Carswell’s ecivil
rights record has been less than distin-

. guished. It is true that he has not given
expression to the racist doctrine he
espoused when running for public office
in 1948. But of four Carswell civil rights
cases appealed to the fifth circuit when
he was a district judge, three were re-
versed. I believe it is fair to question a
judge’s skill in interpreting the law when
he is reversed by a higher court in more
than 50 percent of his cases.

Perhaps an even more disturbing phe-
nomenon, however, because it goes be-
yond interpreting the law, has been
Judge Carswell’s habit of delaying ecivil
rights litigation as long as possible. For
example in Steele against Leon County
Board of Education, a school desegrega-
tion case, plaintiff filed a motion for fur-
ther relief on May 7, 1964. On May 26,
Judge Carswell sustained defendant’s
objections to the raising of- questions
looking into teacher segregation. No fur-
ther hearings were ordered before school
opened. On January 20, 1965, the school
was found to be in compliance with cer-
tain 1963 orders. In February of 1965,
plaintiffs filed a further motion for hear-
ings. After a series of legal maneuverings
the court reaffirmed a denial of plaintiff’s
motion for further relief. Finally, on Jan-
uary 18, 1967, the circuit court remanded
the case for further consideration in
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for 3 school years—casts serious doubt
upon Judge Carswell’s judicial tempera-
ment,

In a study done as a Yale Ph. D, disser-
tation in 1966 by Mary Hannah Curzan,
Judge Carswell was found to be one of a
group of 10 southern judges whose civil
rights decisions merited them the segre-
gationist label. This label was applied, by
the way, to only one-third of the south-
ern judges whose civil rights decisions
were analyzed.

Finally there is the 1948 speech which
received so much attention. It is good
that Judge Carswell has repudiated that
speech. But his admission that the
speech, at least in part, was an oppor-
tunistic effort to combat the campaign
rhetoric of a more conservative op-
ponent should make us ask ourselves
whether Judge Carswell does, indeed,
have the judicial temperament. I, for
one, believe that a man’s ways of
thought and action are pretty well fixed
by the age of 28.

There are other indications that Judge
Carswell’s career has lacked distinction.
His opinions have been characterized as
reading like plumbers’ manuals. They
are short and mechanical. When asked
by the Justice Department for a list of
his legal articles, he responded that he
had written none. He has shown a pred-
ilection for dismissing cases without
considering them on the merits. Since
1968, higher courts have reversed him
five times for not having evidentiary
hearings on such cases.

Mr. President, the Supreme Court is
a coequal branch of the Government,
The nine men that serve on the Court
are considered to be as important to the
well-being of our Nation as the 535
Members of Congress—as important as
the executive branch with its hundreds
of thousands of employees. The Court
can overrule the President and the leg-
islature. It is the final repository of
knowledge when it comes to interpreting
the Constitution of the United States.

For all of these reasons, and because
the members of the Court do not serve at
the pleasure of the voters or the party
in power, we must set exacting standards
for Supreme Court nominees. We must
make sure they are men not only of the
highest moral fiber, but of the highest
intelligence. The nominee we consider
this month may play a part in setting the
tone of the Court’s decisions for the next
25 years.

Today, more than ever before, we need
men of distinction on the Supreme
Court. We need men of great intelligence
and vision. In a changing world we need
men with flexible minds—men who can
acclimate themselves to changes within
society—men who look to the future as
well as the past. Last week President
Nixon said in his state of the Union ad-
dress:

In times past, our forefathers had the
vision but not the means . . , let it not be

son County Board of Education—tanta-
mount to a reversal. Finally, after almost
3 years, the Carswell court granted the
relief sought. This dilatory behavior in
civil rights cases, where justice delayed is
certainly justice denied—in this instance

Trecorded that—we were the first generatiom

that had the means but not the vision.

I have regretfully come to the conclu-
sion that Judge Carswell does not have
the means or the vislon to serve effec-
tively on the Supreme Court. Thus, I
must oppose his nomination, I will vote
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against Judge Carswell for the Supreme
Court because Supreme Court appointees
should meet a standard of excellence.
And Carswell does not. I could forgive a
Supreme Court nominee for past errors
or indiseretions, but for a record of un-
broken mediocrity I cannot.

THE PRESIDENT'S VETO OF THE
LABOR-HEW APPROPRIATION
BILL

Mr., HANSEN. Mr. President, during
the next 24 hours we will be hearing a
lot of plaintive noise about education.
Those who want to override President
Nixon'’s veto of the Labor-HEW appro-
priation bill will claim that it destroys
our last great chance to educate Ameri-
ca'’s youngsters.

This is the sheerest nonsense.

What this particular bill does is to
provide an extra $200 million a month
to perpetuate and increase waste in our
educational system. Worse than that, it
will actually force waste on our educa-
tors.

The extra billion dollars contained in
this appropriation bill carries with it
a mandatory feature. It has to be spent.
The administration has no choice but
to dole it out—immediately. If has to be
spent within the next 5 months.

I plan to vote to sustain the Presi-
dent’s veto. Had this situation arisen
back in July or August of last year, my
decision would have been a great deal
tougher than it is now. Six or seven
months ago, it is entirely possible that
this extra billion dollars could have been
spent usefully during this school year.
School officials would have had time to
develop sound and workable plans for
spending it. There would have been time
to review those plans and to assess them
properly and to gage with some hope
of aceuracy their effects on the total edu-
cation needs of the community.

As it is now, that billion-dollar bo-
nanza will have to be spent hurriedly
and without proper planning There will
be no time for assessment. No time for
review. The theme will be to spend, and
spend in a hurry.

As to the allezation by some school
officials that they had been planning on
this money and that they will now have
to cut back without it, that, too, is sheer
nonsense.

The only school funds these officials
could count on in their planning for the
school year 1969-70 were the funds pro-
vided in the budget. This extra billion
doilars was added long after the school
year had begun, long after planning had
been completed.

What this extra billion amounts to for
the educators is a windfall that they can
hurry out and spend. We will witness a
spending spree that will pump an extra
$200 million a month Into our education
economy. Not much of it will ever teach

_ bills by a net of about $5.6 billion, including

There being no objection, the articles that would continue the - impact-ald pork
were ordered to be printed in the Recorp, barrel at a level above $400 million. :
as follows: RIDICULOUS IS THE WORD

[From the New York Times, Jan. 27, 1970] b The whole thing is a ridiculous way to do
. usiness with anything so important—and
IN THE NATION: THE EDUCATION BOONDOGGLE at the moment so beset with dificulties—as
(By Tom Wicker) the American education system. It is ridicu-
WASHINGTON, January 26.—“I am afraid,” lous that seven months into the fiscal year,
said a Democratic head-counter recently, when it is already time fo start work on next
“that we have enough votes to override.” year’s appropriation, this one has not yet
He was referring, naturally, to the HE.-W. been made. It is ridiculous that the most
appropriations bill, which President Nixon heavily burdened political office in the world
has decided to veto; and he meant that it does not have the right of item veto. It is
looked to him as if the Democratic Congress ridiculous that the greatest nation in history
could and would pass it even over the veto. finances its highest purposes piecemeal and
The question was whether or not it would without any real comparison of the values
be good politics to do so. involved. (Who is vetoing the SST? And who
The measure contains $1.3 billion more votes $600 million for the impact-aid boon-
than Mr. Nixon had asked for; hence, he doggle and only $717 million for elementary
has labeled it inflationary. This is a pecu- and secondary schools?)
liarly Nixonian way of looking at it, because And the most ridiculous thing of all is
the same Congress that added the $1.3 billion that the public that suffers insists so little
reduced all the fiscal 1970 appropriations on sensible change.

a cut of more than $5 billion in the Pentagon [From the Washington (D.C.) Pdst,
appropriation, . Jan, 27, 1970]

It is not yet clear what will happen on Hirn DeBaTE OvER VETO SHOULD FOCUS ON
the revenue side of the budget, although the HEW Bni’s WASTEFUL DEFECTS

Administration still is shooting for a sur-
plus. The $1.3 billion in additional educa- (By Frank Mankiewlcz and Torm Braden)
tlon funds conceivably could result in a It will be unfortunate if the debate over

small deficlt over-all, but not many econo- President Nixzon’s veto of the Health, Edu-
mists would maintain that a billion dollars ¢ation and Welfare appropriation turns only
either way will have a $200-billion budget on ‘the issue of infiation. High HEW officials
and a trillion-dollar economy. are anxious that the occasion be used to

Given Mr. Nizon’s dominance of the air- strike a major blow at what is wrong with

waves, however, and the obvious public con- ©UF schools. ,

cern over high prices, high interest rates and The President’s veto is courageous since
high taxes, the Democrats may have a hard it pits him against one of the nation’s most
time convincing anyone other than the so- POWerful lobbies, and is risking the chance
called education lobby and the convinced that he will be called “anti-education” by

liberals, that they, and not the President, are his own Silent Majority. But it will be even
acting responsibly. more courageous If Mr. Nizon chooses to tell

the truth about this bill, which is that like
PROBLEM FOR DEMOCRATS much of the money we spend on education,
About all the Democrats can do is to make it allocates resources to the wrong places and
their usual claim that they care more about does little or nothing for our children, the
soclal issues than the Republicans do. But quality of whose education seems to deteri-
not only is there no Democratic leader as orate in direct proportion to the money spent
imposing as a Presldent to make the ¢laim; on it. )
there also is some question whether that The HEW bill, asking for one billion more
kind of thing wins as many votes as it once educational dollars than the President budg-
did. There is the likelihood, too, that to the eted, is only part of what the government
extent Mr. Nizon is persuasive in calling the spends on education, but it reflects What is
H.E.W. bill inflationary, even some supporters wrong with the whole.
of education expenditures may conclude that $400 million extra goes to so-called “im-
this is a time to cut back. pacted areas.” These are school districts with
One particular aspect of the measure il- a high percentage of federal employees. But
lustrates best the political fraudulence on -only those who actually live on federal land
both sides of the argument. This is the $600 penalize the local schools (they don’t pay
million included in the Democratic bill for property taxes)—and they are too few to
the program ungrammatically called “im- justify the windfall.
pacted aid”—that is, Federal assistance to Thus in Fairfax County, Virginia, a boom-
certain school districts to help them bear ing Washington bedroom community, $229,-
the impact of the children of Federal em- 000 will go to school distriets in lieu of taxes
ployes on their educational costs. for federal employees who live on federal in-
Every President since Dwight Eisenhower stallations. But more than $10 million will bé
has recognized this as what H.E.W. Secretary pald for ‘“off base” children, whose parents
Robert Finch recently called a “direct boon~ own property, pay taxes and contribute to
doggle,” but nothing has been done because the general business expansion.
it benefits without any restriction 375 of the A truly scandalous increase is $200 mil-
435 Congressional districts—Iincluding some lion in funds for vocational education. A
of the wealthlest areas of the country. Mont- sounder move would have been to strike out
gomery County, Md. a Washington suburb, the more than $200 million already in the
got $5.8 million from this program last year, bill,
although its median household income is al- The vocational education program is the
most twice the national average. most entrenched of the school lobbies, dating
Mr. Nixon asked in his budget for only $202 back to the early years of the century, and
million for impact-ald. By holding the ap- consists largely of the purchase of shop
propria,tlon for it to something like that equipment and the training of students for
figure, the Democratic Congress could -have long-vanished jobs.
reduced by about a third the overage that The increase In Title I funds is at least
Mr. Nixon objects to as inflationary. That arguable, but even here, the President has

-——one—child -how—to-read better, how towould have weakened the case for a-veto-and soundreasons_for a _veto_based_on_educas

write better, or how to prepare himself
better to meet life in these United States.

I ask unanimous consent that two
articles -dealing with thils subject be
printed in the REcorbp.

protected the more vital programs covered tional grounds. Title I money is supposed
by the bill. to be spent on the direct benefit of poor

Mr. Nixon’s agents are now busily assuring children. But in the South as well as the
members of Congress that if they vote to North, educational administrators have
sustain the veto of the whole appropriation, swindled the Congress and the taxpayers by
the President will consent to a separate bill withholding from these children ordinary
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years 1966 and 1967, approximately 49 per-
cent of the Government contracts were pro-
duction contracts and 51 percent were re-
search and development contracts.

An example of the type of improvement to
Government’s owned facilities is the Flow
Coat Building addition to an existing Gov-
ernment-owned. building (Plant 3) at Beth-
page. Construction started in February 1966,
and the total cost was $856,000. The Govern-
ment obtalned title to the one-story build-
ing, which is 120 feet wide and 280 feet long.
All aluminum and titanium parts that are
to be chem-milled go through the chem-mill
clean line and the flow coat room prior to
chem-milling. The Flow Coat Building also
provides for the honeycomb final panel and
cleaning and sonic test for all programs re-
quiring honeycomb bonding. See pages 17 and
18 for pictures of this facility. Other facility
acquisitions at Bethpage and Calverton are
listed in appendix II to this report.

The basis for the Navy’s acquisition of in-
dustrial facilities seems to be the Secretary
of the Navy Instruction 4860.41 dated May
15, 1958. Naval Air Systems Command In-
struction 4862.2 dated April 25, 1968, which
implements the Secretary’s instruetion, al-
lows contractors to finance leasehold im-
provements to Government-owned realty
provided that (1) the amount charged to
Government contracts does not exceed those
amounts equal to acceptable depreciation
methods, (2) the estimated useful life is de-
termined without regard to the period of the
lease, (3) in the event of termination of the
right 1o use the Government property, or ter-
mination of any related supply contracts, or
subcontracts, the Government shall not be
charged directly or indirectly for any un-
amortized portion of the cost of the improve-
ments, and (4) title to all improvements will
vest in the Government upon completion of
the leasehold improvements.

Grumman also has under construction con-
-tractor-funded leasehold improvements to
Government-owned facilities. As of Novem-
ber 30, 1968, the final cost for these projects
was estimated at $823,000, of which $155,000
was for Bethpage and $668,000 was for
Calverton. Costs incurred to November 30,
1968, were $235,000.

ACQUISITION OF ADDITIONAL FACILITIES AT
NAVY INDUSTRIAL RESERVE ORDNANCE PLANT

. The General Eleciric Company operates
the Navy’s Industrial Reserve Ordnance
Plant which is made up of three main
buildings at Pittsfield, Massaschusetts. Since
1963, the buildings have been used primarily
In the development and manufacture of
highly sophisticated fire control and guid-
ance systems for the Polaris/Poseidon pro-
gram under Navy contracts.

Since January 1, 1966, the Navy has ac-
quired $1.7 milllon worth of facilities
through rearrangement and improvement
projects. Officials of the Naval Ordnance Sys-
tems Command and the Strategic Systems
Project Office informed us that none of these
acquisitions were included in their appro-
priation requests for facilities.

For example, during 1966 the Naval Ord-
nance Systems Command entered into two
agreements which permitted General Electric
to Incur costs of almost $1 million for the
construction of a second-level of finished of-
fice space within “he buildings. These agree-
ments allowed the contractor to amortize
the cost over a 5-year period by including the
costs as overhead expenses In Government;
contract proposals for supplies and services.
'I'he,pxlmanyeason_ior,constx:ucting—these—
Oﬁices was that they were required for per-
Sonnel connected with the Polaris/Poseidon
brogram.,
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NOMINATION OF JUDGE G. HAR-
ROLD CARSWELL TO THE SU-
PREME COURT

Mr. TALMADGE. Mr. President, the
Georgia State Senate, now in session in
Atlanta, has transmitted to me a copy
of a resolution adopted by that body on
January 21, urgihg the confirmation of
the nomination of Judge G. Harrold
Carswell to the Supreme Court of the
United States.

I ask unanimous consent that the
resolution be printed in the Recorp.

There being no objection, the resolu-
tion was ordered to be printed in the
RECORD, as follows:

A RESOLUTION

Commending President Richard M., Nixon
for nominating the Honorable G. Harrold
Carswell to the Supreme Court of the United
States, and urging Senators Russell and Tal-
madge to confirm the nomination; and for
other purposes.

Whereas, President Richard M. Nixon has
appointed the Honorable G. Harrold Cars-
well to the Supreme Court of the United
States; and

Whereas, in addition to possessing the
finest legal and personal capabilities and
qualities, the Honorable G. Harrold Carswell
has many ties with the State of Georgia; he
was born in Irwinton, Georgia and he at-
tended the public schools in Irwinton, Bain-
bridge and Atlanta before entering the Uni-
versity of Georgla and graduating from Mer-
cer University’s Walter F. George School of
Law in Macon in 1948; and

Whereas, his father-—George Henry Cars-
well-——was a member of the Georgia General
Assembly for more than 30 years and at one

time was President of the Senate; he was

also Georgia’s Secretary of State from 1928
to 1931, before his unsuccessful campaign
for Governor against Senator Richard B,
Russell; and

Whereas, it is only fitting and proper that
President Nixon be commended for his ex-
cellent choice, and that Senator Richard B.
Russell and Senator Herman E. Talmadge be
urged to confirm the nomination of the Hon-
orable G. Harrold Carswell to the Supreme
Court of the United States.

Now, therefore, be 1t resolved by the Sen-
ate of Georgla that this Body hereby com-
mends President Richard M. Nixcn for his
excellent choice in nominating the Honorable
G. Harrold Carswell to the Supreme Court
of the United States.

Be it further resolved that this Body urges
Senator Richard B. Russell and Senator Her-
man E. Talmadge to confirm the nomination
of the Honorable G. Harrold Carswell.

Be it further resolved that the Secretary
of the Senate transmit a copy of this Resolu-
tion to President Richard M. Nixon, Senator
Richard B. Russell, Senator Herman E. Tal-
madge and the Honorable G. Harrold Cars-
well.

OF LEADERS OF SAIGON
STUDENT UNION

Mr. FULBRIGHT. Mr. President, I
have received a letter from Mr. Charles
F, Palmer, president of the U.S. National
Student Association, concerning the ar-
rest by the Thieu government of 15 lead-
ers of the Saigon Student Union, an or-

ARREST

1287

for a full report on the incident. In view
of the general public interest in the po-
litical situation in Vietnam, I believe
that this incident will be of interest to
Senators and other readers of the REc-
orp. I ask unanimous consent that the
Ietter and related material from Mr,
Palmer and my letter to Secretary
Rogers about the matter be printed in
the REcorp at this point.

There being no objection, the corre-
spondence was ordered to be printed in
the RECORD, as follows:

U.S. NATIONAL STUDENT ASSOCIATION,
Washington, D.C., January 7, 1970.
Hon, J. WirriaMm FULBRIGHT,
U.S. Senate,
Washington, D.C.

DeaR SENATOR FULBRIGHT: On November
10th I released to the press a letter I had re-
ceived from Nguyen Van Quy, the President
of the Saigon Student Union, expressing sup-
port for the peace efforts of American stu-
dents. At that time, we contacted members
of your staff and those of several other mem-
bers of the Congress, in an effort to get as-
surances for -the safety of these brave stu-
dents. We were given commitments that you
and the others would do everything in your
power to Insure their safety.

On December 27th Nguyen Van Quy and
fourteen other leaders of the Saigon Student
Union were arrested at a student song per-

-formance. The terms of their arrests are

still unclear, as is thelr present whereabouts.
In the opinion of the people we have con-
tacted in Vietnam, as well as the experts in
this country, they were  arrested for their
criticism of the Thieu government. -
Yesterday I received the attached commu-
nications from  Saigon. I think it is self-

-explanatory. These students are in tremen-
.dous danger iIf something is not done soon to

guarantee their safety. .

I am therefore requesting that you issue
a strong statement protesting the actions of
the Thieu government in arresting  these
students, and that you do everything you
can to ralse the issue publicly. Second, I
would like to request that you hold hearings
on the treatment of students and other dis-
senting groups in Vietnam. -

Finally, I cannot stress too much how im-
portant it is that you act quickly. These stu-
dents have done a courageous thing, some-
thing which I doubt either of us would do.
They are now suffering the consequences.
Please act.

Sincerely,
CHARLES F, PALMER,
President.

SAIGON STUDENT UNION,
Octiober 11, 1969.

_‘:The PRESIDENT,
U.S. National Student Association,
Washingion, D.C.

Mr. PRESIDENT: For the puropse of fur-
thering understanding among the students

around the world we would be delighted if

you would assist us in getting our sincere
greetings to the students and people of the

"Onited States.

We profoundly admire and are greatly af-
fected by your sincere love of peace and your
great efforts in that struggle. The demands
of American students and people are also
the deepest, most sincere and demanded
aspirations of ourselves. They have long been
nourished in all Vietnamese students and

people.

ganization which had recently expressed
publicly its support for the peace efforts
of American students.

I have asked the Department of State

1IN Comparison with othHer countries of the

world our Viet Nam, our beloved country,

is a small, but its suffering has been great.
Our history is one of continuous struggle of
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NOMINATION OF JUDGE G. HAR-
ROLD CARSWELL, TO THE SU-
PREME COURT

Mr. GURNEY. Mr. President, Presi-
dent Nixon is fulfilling another promise
to the American people—his promise to
restore balance to the Supreme Court and
to appoint a Justice who will “strictly in-
terpret” the Constitution.

The nomination of Judge G. Harrold
Carswell is being acclaimed by people
throughout the United States, who rec-
ognize and appreciate the President’s de-
termination to carry through with this
important obligation. .

Editorials from newspapers across the
Nation attest to the support Judge Cars-
well is receiving. I ask unanimous consent
that a sampling of the editorials be print-
ed in the RECORD.

There being no objection, the editorials
were ordered to be printed in the RECORD,
as follows:

[From the Akron Beacon J ournal, Jan. 21,
1970]
THE SUPREME COURT APPOINTMENT

Our Enight Newspapers colleagues In
Tallahassee and Macon give Judge G. Harrold
Carswell the highest marks for character and
they are in a position to know what kind of
man he is, for he was born near Macon and
has Ilved in Tallahassee since 1949.

Chosen by President Nixon to fll the
vacancy on the Supreme Court, Carswell has
a background of Navy service in World War
II, four years of private law practice, five
years as U.S. attorney for Northern Florida, 11
years as a federal district judge and slightly
less than seven months as a judge of the
Fifth Circuit Court of Appeals.

In view of this record, the nominee would
appear to be amply qualified as far as experi-
ence is concerned.

As to participating in decislons involving
companies in which he owned stock—ithe
Issue raised against Judge Clement F.
Haynsworth Jr.—Carswell has the perfect
answer to Senate Inquisitors. He doesn’t own
any stock. Or bonds, either. He does own
some real estate, and his wife owns some
shares In her father's crate factory, but these
holdings are unlikely ever to figure in ltiga-
tion before the Supreme Court.

Carswell’s friends say he fits the Presi-
dent’s widely-advertised specifications calling
for a “strict constructionist” in interpreting
the Constitution. Some Senators may object
to the nomination on this score, but they
surely will find themselves in the minority in
the vote on confirmation unless more rele-
vant grounds for rejection turn up in the
meantime.

If our Florida and Georgia conferees aren’t
being carried away by pride in a hometown
boy, Carswell will be a credit to the Supreme
Court. .

[From the Columbus Dispatch, Jan. 21, 1970]
NOMINEE TO SUPREME COURT

Initial reaction to the nomination of Har-
rold Carswell to be an associate Jjustice of
the United States Supreme Court must be
based on only one criterion—he must be fair.
No more. No less.

We urged this requirement before Presi-
dent Nixon vainly sought Senate appproval
of Clement Haynsworth to fill that still
vacant ninth chair of the nation’s highest
tribunal.

While we expect there will be some opposi- "The,question,iMxt.Nixondecla,red—durri—n,g—Hra,yrnswert—hfoffsou'th*Garolinararnew*ques*-

tlon—no mnominee could possibly satisfy
everyone— to Mr. Carswell, there seems little
probability he will run into the same buzz-
saw that cut down Mr. Haynsworth.

Mr. Nixon has said he believes the Supreme
Court should *strictly interpret” the Consti-
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tution in all its deliberations. And he has
sald he agrees with the late Mr. Justice
Frankfurter that our Congress should have
great leeway in writing our laws and that the
Supreme Court should be very conservative
in overthrowing a'law passed by the elected
representatives of the people.

Mr, Carswell has described his own Judi-
cia] philosophy this way: “A Judge is neither
bro nor con. I want to approach the law
fairly.”

We can ask noc more.

Simple fairness in interpreting our laws
should bring a badly needed balance to our
highest court which has been criticized for
being legislative rather than Judicial.

We do not want a Supreme Court labeled
elther too conservative or too liberal. We
want judges to be fair and honest, who fol-
low no particular social or political philoso-
phy.

We need a high court which will protect
the rights of the body politic as & whole.

[From the Orlando Sentinel, Jan. 23, 1970]
CARSWELL'S NOMINATION

Everything we know about Judge G. Har-
rold Carswell of Tallahassee indicates Presi-
dent Nixon made the right choice in nomi-
nating him for the U.S. Supreme Court,

Some nit-picking has begun already about
his stand on civil rights issues, but an exam-
ination of Carswell’s record shows he has
followed integration rulings of higher courts.
The charge that he is antl-civil rights cannot
be justified.

Floridians are proud, not only because
Nixon selected one of our number for the
highest bench in the land, but because he
picked a man with the temperament and
Judicial ability of Harrold Carswell.

The Fifth Circuit Court of Appeals judge
1s an outstanding example of an independent
jurist who hews to the law and is ruled by it
rather than by his own emotions or ideas.

Called a moderate-conservative, Carswell is
Just that in politics. But trying to pin a label
on him where judicial decisions are con-
cerned is impossible.

As one of his friends said, where civil rights
cases are involved, he pleases neither black
nor white. This indicates his impartiality
more than anything which can be said.

Putting Harrold Carswell on the Supreme
Court will help give more balance to that
body. His nomination should certainly be
confirmed by the U.S, Senate.

[From the Cincinnati Enquirer, Jan. 21,
1970]

JUDGE CARSWELL ‘Up

In choosing Judge G. Harrold Carswell of
Tallahassee, Fla., to fill an elght-month-old
vacancy on the U.S. Supreme Court, Presi-
dent Nixon indicates that he has not re-
treated from his concept of what a Supreme
Court justice should be—or of the niche the
court itself should occupy in U.S. political
life.

Judge Carswell, who has served since last
spring on the U.S. Court of Appeals for the
Fifth Circuit, prudently refrains from cate-
gorizing himself. But those who have as-
sessed his service on the bench since Presi-
dent Eisenhower named him a Federal dis-
trict judge a dozen years ago characterize
him as one who believes that the Constitu-
tlon should be applied, insofar as possible,
as it is written, not as we might be tempted
to wish it had been written.

Judge Carswell becomes, accordingly, the
very kind of jurist Mr. Nixon pledged to ap-
point to the Supreme Court.

the 1968 campaign, “is whether a Judge in
the Supreme Court should consider it his
function to interpret the law or to make the
law. Now 1t is true that every decision to
some extent makes law; however, under our
Constitution the true responsibility for writ-
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ing the law is with the Congress. The re-
sponsibility for executing the law is with the
executlve, and the responsibility for inter-
preting the law resides In the Supreme
Court. '

“I believe,” Mr. Nixon concluded, “in s
strict interpretation of the Supreme Court’s
functions. In essence this means I believe
we need a court which looks upon its func-
tion as being that of interpretation rather
than of breaking through into new areas
that are really the prerogative of the Con-
gress of the United States.”

There is a substantial body of opinion, of
course, that differs with Mr. Nixon’s view of
the Supreme Court and its role. Many of its
spokesmen, we may be certain, will chal-
lenge Judge Carswell’s projected elevation to
the Supreme Court just as they opposed the
President’s earlier effort to appoint Judge
Clement F. Haynsworth Jr. to the court.

But Judge Carswell appears to be devold of
business interests of the sort that became a
convenient handle for Judge Haynsworth’s
opponents.

The fact, moreover, that the Senate saw fit
to confirm Judge Carswell last year for eleva-
tion to the Fifth Circult Court of Appeals
means that 14s members cannot, with any
consistency, find him suddenly unfit,

We foresee for Judge Carswell g long, use-
ful and constructive career on the nation’s
highest tribunal.

[From the Milwaukee Sentinel, Jan. 21, 1970]
YEARS ADDED

The most significant difference between
President Nixon's new Supreme Court jus-
tice nominee and the one who was rejected
is age.

Judge G. Harrold Carswell of Tallahassee,
Fla., named to fill the seat vacated by Jus-
tice Abe Fortas, is 50. Judge Clement F.
Haynsworth Jr., whose nomination was re-
Jected by the Senate last year, is 56.

Thus, looking at it “from an actuarial
standpoint, the replacement of Haynsworth
with Carswell represents a probable gain of
six more prime years of Judicial service and
voting on the side of strict constitutional
construction.

This is an advantage that the opponents
of Haynsworth hardly had in mind when
they trumped up thelr case against him.
Nevertheless, the effect of their rejection of
Haynsworth may be to give the Supreme
Court a half dozen extra years of representa-
tlon from a Justice who appears to be of
similar philosophy.

This was, of course, to be expected. Mr.
Nixon was bound to look for a like candi-
date, with the exception that this one would
not be vulnerable to speclous charges of the
appearance of a conflict of interest because
of large investment holdings.

Those who are determind to keep the Su-
preme Court prejudiced toward socialism
and the welfare state may try to thwart Mr.
Nixon’s appointment again. But it appears
unlikely that they will be able to muster a
majority against the nomination a second
time, particularly if nothing in Carswell’s
record gives renegade Republicans the slight-
est excuse to vote against him.

At last, it appears, the will of the people,
who did vote for change in 1968, including
restoration of a better balance on the Su-
preme Court, stands to be more nearly
realized.

[From the Chicago Today, Jan. 21, 1970]
NEwW SUPREME COURT CHOICE
Since the Senate’s rejection of F. Clement

tion has to be asked about any Presidential
nominee to the Supreme court: Whether he's
golng to make it. In the case of Judge G. Har-
rold Carswell of Tallahassee, that can be
answered with a great deal of confidence.
He'll make 1t.
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Carswell, 50, has been a federal judge since
1968 and a judge of the 5th circuit Court of
Appeals since last summer. He appears to
meet all the qualifications President Nixon
wanted without rubbing any of the senato-
rial nerves that were so jangled by Hayns-
worth. The administration apparently
checked his background with an electron
mlicroscope to make sure of that.

Carswell is known as a “strict construc-
tionist” in interpreting the Constitution. In
its best sense, the phrase means a judge who
refuses to make the Constitution a vehicle
for his own views, and that’s the meaning
that seems to apply to Carswell. His record
in civil rights indicates that he does not try
to ‘“use” the Constitution, elther for or
agalnst the civil rights cause; he has fol-
lowed Supreme court interpretations without
trying to break new ground.

That won’t make him popular with lib-
erals, but it makes him just right for Mr.
Nixon’s strategy of giving the court a more
conservative tinge while making the south
feel wanted again.

In a refreshing contrast to Haynsworth
and former Justice Abe Fortas, Carswell
owns no stocks or bonds at all—his holdings
seem to consist of his house and some in-
herited land. So he should have no worrles
about confirmation on the score of possible
“impropriety”—and that’s about the only
one that counts.

In temperament and philosophy, Carswell
appears to fit in admirably with Nizon’s first
Supreme court nominee, Chief Justice War-
ren E. Burger. With them on the bench, the
“activist’” approach of finding new ways to
apply the Constitution is in for substantial
changes.

THE ALCOHOLISM EPIDEMIC

Mr. HUGHES. Mr. President, it is un-
derstandable that Americans have differ-
ences of opinion about the conduct of the
war in Vietnam. It is incredible that we
cannot agree to face realistically the al-
coholism epidemie in this country, which
costs us more lives each year than Viet-
nam and untold billions of dollars in
economic and social destruction.

If we were willing to spend a tenth of
what we spend on Vietnam to save peo-
ple from dying of a controllable disease
and from causing wholesale slaughter on
our highways, we could work miracles
toward meeting this problem.

An article published in the National
Enquirer of February 1, 1970, graphically
describes one aspect of the problem of
Alcoholism, U.S.A. I ask unanimous con-
sent that the article be printed in the
RECORD.

There being no objection, the article
was ordered to be printed in the Recorp,
as follows:

THE AUTOMOBILE AND THE ALCOHOLIC—SUR~
vEYS REVEAL THAT ArnconoLics Drive ONE
Mg OuT oF EVERY 10 DRIVEN AND CAUSE
37 PERCENT OF FATAL ACCIDENTS
One out of every 10 miles driven on -the

road is driven by an alcoholic, And it is the

alcoholic—not the casual soclal drinker—
who frequently gets involved in car crashes
causing death, his own and other people’s.

These frightening facts, little understood
until now, have been brought out in recent
studies.

One study was made by Dr. Melvin L.

at the Unlversity of Michigan Medical School.
Another comes from Dr. Jullan Waller, also a
physictan, who was formerly associated with
the California Department of Public Health’s
Division of Alcoholism. Currently he teaches
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at the University of Vermont College of
Medicine.

Dr. Walter said in a recent interview: “Be-
cause driving after drinking is common, it
has been widely assumed that most highway
crashes are the result of social drinking.
Laboratory experiments show that some per-
sons begin to be adversely affected by the
equivalent of only one drink, say two ounces
of 100 proof alcohol.

“But evidence of high alecoholic concentra-
tions shows that most people who have
highway incidents after drinking are not
mere soclal drinkers, but problem drinkers.

“In California, we found that almost 75
percent of severe and fatal accidents in which
the principals had been drinking involved

alcoholics or people with drinking problems.

“In studies we made in cooperation with
the California Division of Motor Vehicles
and the courts, we estimated that at least
650,000 alcoholic persons drive. This repre-
sents 6.5 percent of the state’s 10,000,000
drivers. But we found that they actually
drove 10.4 percent of the mileage driven in
California in a year.

“This means one mile in 10 is driven by
an alcoholic.

“I see no reason why our findings cannot
be applied across the nation. It can be as-
sumed that alcoholics form quite a con-
siderable proportion of the national driver
population and account for a still higher
proportion of miles driven.”

Dr. Selzer declared, ‘“‘Contrary to popular
belief, most alcoholics avoid solitary drinking
and will weave their intoxicated way long
distances to enjoy drinking companionship.”

Slogans, billboards, and the usual cautions
against driving while under the influence of
alcohol are useless with these people, he
asserted.

“Many alcohol-involved traffic mishaps and
violations are incurred by alcoholic persons
whose abnormality immunizes them against
the usual educational appeals and legal de-
vices intended to curb intoxicated driving.”

Asking why such drivers were not stopped
before they could harm themselves and
others, Dr. Selzer and his investigators
learned of almost incredible attitudes:

“The alcohollc fatality drivers in this
study often drove in an intoxicated state,
a fact known by their families, their friends
and, not infrequently, by local police officers.

“In two cases, our interviewers were told
by family members that the deceased al-
coholic driver had often driven because he
was ‘too drunk to walk.’

“Families are often fearful of calling the
police because a high-speed pursuit may
result which increases the likelihood of a
serious accident. Two of the alcoholic fatality
drivers were Killed during such pursuits.

“There is also the unpleasant possibility
that no one cared very much—and that
consciously or unconsciously, the alcoholic’s
demise was not unwelcome. Given the hos-
tility that the alcohollc’s drunken behavior
often engenders, particularly in family
members, this possibility cannot be dis-
counted.”

Dr. Selzer does not go along with the some-
times-heard theory that alcohol, releasing
tensions, allows people to drive better than
they would without it.

He noted, “Ethyl alcohol, the essential in-
gredient in beer, wine and whiskey, is classi-
fied pharmacologically as a volatile anes-
thetic. Two other drugs in this group are
ether and chloroform.

“Since alcohol is essentially an anesthetic,
even small amounts may Impair driving abil-
ity and judgment. This is often accompanied

of increased competence.

“Furthermore, alcohol depresses the higher
brain centers, often permitting behavior
that would otherwise be suppressed or de-
ferred until better judgment prevalled.”
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Dr. Selzer took note of the many taverns
and bars along the highways, usually reach-
able only by car.

Then he examined the personality of the
problem drinker. He sald, ‘“The alcoholic is
basically egocentric and self-centered. This
egocentricity may have the quality of an
absolute conviction of omnipotence and in-
vulnerability.

“One need not elaborate on the menace
posed by an intoxicated individual with
these characteristics seated behind the
wheel of an instrument as potentially lethal
as an automobile.

“In addition, many alcoholics are chroni-
cally depressed. A sense of loneliness, sad-
ness and futility are often present. The
facade of joviality and galety which the al-
coholic may wear bears no relationship to
the depth of the underlying depression.

“A disproportionate number of suicidal
gestures and attempts have long been ob-
served in the alcoholic population,

“Psychoanalytic theory regards alcoholism
itself as an unconscious form of self-destruc-
tion.

“Finally, the alcoholic is said to be chroni-
cally hostile.

“Hence we see the alcoholic described as .

having underlying feelings of omnipotence,
invulnerability, chronic rage, depression, and
self-destructiveness. To this can be added
the effect alcohol has on driving ability and
judgment, plus the realization that there
are some 5,000,000 alcoholics in the coun-
try—and one can appreciate the need to
further investigate and rehabilitate the al-
cohol-addicted driver.”

Selzer’s major study, reported in Behavioral
Sclence of January 1969, concerned. the 96
drivers who were judged by police to be re-
sponsible for 96 fatal trafic accidents result-
ing in 117 deaths, all in Washtenaw County,
Mich., from late 1961 to the end of 1964.

Of the drivers, 71 died and 25 survived.

It was established by questioning relatives,
friends and survivors that 36 of the drivers
were known to be alcoholics.

The study summed up, in Dr. Selzer’s
words:

“In the present study, 37 percent of the
fatal accidents were caused by alcoholics. '

“It appears that a relatively small group of
drivers accounts for an excessive number of
fatal accidents,” Dr. Selzer said.

“Since it is unlikely that the alcoholic
driver can resolve his emotional or drinking
problems unaided, he will remain a traffic
menace unless his alcoholism is treated.

“The need for developing effective and en-
forceable means of detecting and rehabilita-
ting alcoholic drivers is obvious.”

Dr. Selzer cited other studies whose re-
sults back up his own findings about alco-
holie drivers.

He said a study of convicted drunken
drivers in Sweden showed that of 1,956 such
drivers, 72 percent had a blood aleohol level
of 0.15 percent or higher at the time of
arrest—or enough to make a difference in
reaction time—and 45 percent of them were
known alcoholics.

Additionally, 58 percent had committed
earlier traffic violations, often serious ones.

An Ontarlo, Canada, study showed that 98
alcoholles, compared with the general driv-
ing population, accounted for 21, times as
many accidents as normal drivers.

The Ontario alcoholics also had nine times
as many convictions for drunken driving and
six times as many license suspensions.

A BRILLIANT NEW PRESIDENT

Mr. MCINTYRE. Mr. President, I want
to add my voice to the many voices of
the educational community, the Dart-
mouth alumni and student body, the

f

—Selger, & physician and teacher of psychiatry —by a feelng of well-being and an illuston ——  FOR DARTMOUTH COLLEGE
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Mr. BYRD of West Virginia. Mr. Presi-
dent, I move that the Senate resume the
consideration of legislative business.

The motion was agreed to, and the
Senate resumed the consideration of leg-
islative business.

NOMINATION OF JUDGE G. HAR-
ROLD CARSWELL TO BE AN ASSO-
CIATE JUSTICE OF THE SUPREME
COURT

Mr. THURMOND. Mr. President, I
would like to call the attention of the
Senate to a recent letter to the edifor
of the Washington Post concerning the
nomination of Judge Carswell for Asso-
ciate Justice of the Supreme Court. If
reads in part:

In a decade when substantial numbers of
cases before the Supreme Court will involve
civil rights, school desegregation and the like,
it seems to me to be sheer insanity to place
on the bench a man who in a normal trial
situation would be subject to disqualification
from hearing a case because of his partiality.

Mr. President, unfortunately the posi-
tion taken in this paragraph is typical of
that currently being adopted by many
opponents of the President’s nominee.
Judge Carswell has repudiated without
qualification his campaign rhetoric of
28 years ago and most fairminded per-
sons are convinced of his sincerity.

What bothers the professional lib-
erals is not that they think the judge
may be biased or prejudiced against the

_case of forced integration in the South,
Mr. President; nor are they content with
mere impartiality on that issue. Rather,
they will apparently be satisfied with no
less than a man whose record and back-
ground assures them that he will be 100
percent committed to their philosophy
and their own views of what the Consti-
tution means when the issue is brought
before the Court.

In this country we have a right to in-
sist that our judges be absolutely fair in
the disposition of cases before them.
They should be in a position {o hear a
case with an open mind and to render a
decision on the basis of their interpreta-
tion of the applicable law, unswayed by
effects of background or personal prej-
udice.

Mr. President, Judge Carswell has
shown a large majority of the members of
the Judiciary Committee that he pos-
sesses these qualifications. He was ap-
proved today by the Judiciary Committee
by a 12 to 4 vote with one abstention.
Moreover, he has convinced the Presi-
dent and the American Bar Association
that he is a man of integrity and profes-
sional competence, and this should nof be
taken lightly.

The writer alleges, as do many others,
that Judge Carswell “would be subject to
disqualification—because of his partial-
ity.” Mr. President, I have never heard
any of these same people contend that

- ~Mr. Justice Marshall should disqualify

himself in cases involving Negro rights.
As we know, he was for many years the
chief advocate for the NAACP. Indeed,
he argued the original 1954 desegrega-
tion case before the U.S. Supreme Court
on their behalf.

—ed-to-call-theroll.—
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What about Mr. Justice Douglas on
cases involving antiwar protests or draft
resisters? His views on this subject are
well known and widely publicized. For-
mer Justice Goldberg was a prominent
and successful labor lawyer before his
elevation to the Court. Were there any
claims from these people that this should
prevent him from being confirmed? I did
not hear any.

Mr. President, just as we expect our
judges to be fairminded and reasonable,
so should we likewise be fair with them.
Let us give Judge Carswell a resounding
vote of confidence when we confirm him
within several weeks. We will be ren-
dering a great service to our Court and
to the country as well.

PRIVILEGE OF THE FLOOR DURING
THE CONSIDERATION OF CERTAIN
RESOLUTIONS TODAY

Mr. BYRD of West Virginia. Mr.
President, during the afternoon the
Senate will be considering various money
resolutions on the calendar.

I would ask the Chair to instruct the
Sergeant at Arms to require staff mem-
bers who are on: the floor to stay in their
seats at the rear of the Chamber.

I recoghize that when the various
moeney resolutions come before the Sen-
ate, a great number of technical person-
nel and staff members will be required
to assist their Senators at the time their
respective resolutions are being consid-
ered.

I would suggest that the Sergeant at
Arms—and I would hope that the Chair
woilild so instruct him-—keep off the floor
staff members who are not at the par-
ticular time needed by their Senator to
discuss the specific funding item for their
committee. They may stay away from
the lobby and may sit in the staff gallery
until the resolution is before the Senate
in which their Senator is interested and
concerned, and when the Senator needs
their help, they can then come to the
floor.

I believe it would be deleterious to the
decorum of the Senate if all staff mem-
bers involved in the consideration of all
the resolutions which will come before
the Senate were to be permitted to come
to the floor or remain in the lobby at one
and the same time.

The PRESIDING OFFICER. The point
is well taken and the Chair so instructs
the Sergeant at Arms, in accordance
with the request of the distinguished
Senator from West Virginia.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk proceed-
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ORDER FOR CALL OF THE CAL-
ENDAR AT CONCLUSION OF
MORNING BUSINESS

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that at
the conclusion of morning business today,
the Senate proceed to the call of the cal-
endar under rule VIII, beginning with
Calendar No. 659.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is so ordered.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMENTS, ETC.

The PRESIDENT pro tempore laid be-
fore the Senate the following letters,
which were referred as indicated:
REPORT OF DIRECTOR OF THE BUREAU OF THE

BUDGET

A letter from the Director, Bureau of the
Budget, Executive Office of the President, re-
porting, pursuant to law, that a detalled
discussion of the limitation on budget out-
lays in fiscal year 1970 is found in the 1971
Budget of the United States (pages 46-50);
to the Committee on Appropriations.

REPORT ON NUMBER OF OFFICERS ON DuUTY
WITH HEADQUARTERS, DEPARTMENT OF THE
ARMY AND DETAILED TO THE ARMY GENERAL
STAFF .

A letter from the Secretary of the Army,
t{ransmitting, pursuant to law, a report on
the number of officers on duty with Head-
quarters, Department of the Army and de-
tailed to the Army General Staff on Decem-
ber 31, 1969 (with an accompanying report);
to the Committee on Armed Services.

REPORT ON DEPARTMENT OF ARMY RESEARCH
AND DEVELOPMENT CONTRACTS

A letter from the Deputy Assistant Secre-
tary of the Army (R. & D.) transmitting,
pursuant to law, a report on Department of
Army Research and Development contracts,
for $50,000 or more, which were awarded
during the period July 1, 1969, through De-
cember 31, 1969 (with an accompanying re-
port); to the Committee on Armed Services.

PROPOSED APPROPRIATIONS FOR CERTAIN MARI-
TIME PROGRAMS OF THE DEPARTMENT OF
COMMERCE

A letter from the Secretary of Commerce,
transmitting a draft of proposed legislation
to authorize appropriations for certain mari-
time programs of the Department of Com-
merce (with accompanying papers); to the
Committee on Commerce.

REPORT OF DISTRICT OF COLUMBIA ARMORY
BOARD

A letter from the Chairman, District of
Columbia Armory Board, transmitting, pur-
suant to law, a report covering the operation
of the District of Columbia National Guard
Armory and the Robert F. Kennedy Memorial
Stadium, for the fiscal year ended June 30,
1969 (with an accompanying report); to the
Committee on the District of Columbia.

REPORT OF UNITED STATES TARIFF
COMMISSION

A letter from the Chairman, United States
Tariff Commission, transmitting, pursuant
to law, a report of the Commission for the .
fiscal year ended June 30, 1969 (with an
accompanying report); to the Committee ont
Finance.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
ALLEN in the chair). Without objection,
it is so ordered.

REPORT OF THE COMPTROLLER (ENERAL

A letter from the Comptroller General of i
the United States, transmitting, pursuant to :
law, a report on questionable aspects con
cerning information presented to the Con
gress on construction and operation of
San Luis Unit, Central Valley project, Bureé
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nomic matters. Their task would be to de-
velop the social information needed, to speak
for soclal needs in America, to provide for
human problems the same background of
detailed knowledge we already have on de-
fense and economic questions.

It should be no discouragement to the
Monterey servicemen to say that their spirit
and dollars, however widely duplicated, will
not prevail unless soundly directed. As will
be discussed in another article, the sense of
urgency they feel is the other ingredient gen-
erally missing from a mixz that might lead to
advancement. :

[From the Washington Post, Jan. 7, 1970]

PFEDERAL AGENCIES LACK PrOPER DATA ON
WHicH To BaseE SoCIAL POLICIES

(By Richard Harwood and Laurence Stern)

Joseph A. Califano Jr., once described by
someone with a fine metaphorical sense as
the Assistant President for Domestic Affairs
in the Latter Johnson Era, related a minor
irony of his White House days to a Senate
subcommittee last month.

As the story went, one day at the White
House former Secretary of Health, Education
and Welfare John Gardner was asked what
kind of Americans were on the receiving end
of the $4 billion national welfare roll. Were
they blind? Were they children? Were they
alcoholics?

The nonplused Gardner confessed that
neither he nor anyone else at HEW seemed
to have any conception of what the break-
down looked like. Strange to say, it took two
years to find out—from the summer of 1965
t0 1967.

Of the 7.3 million people then on welfare,
Califano told the Senators, “we found out to
our amazement that we were dealing only
with about 150,000 fathers, so to speak, adult
males in the working level age, and of them
about 100,000 were so incapacitated that they
were beyond the ability to work or be
trained.”

This left a suspect population of 50,000
able-bodied males on the welfare lists—less
than a tenth of one per cent of the total
welfare population.

Of the remaining number 2.1 million were
women over 656 (with a median age of 72);
700,000 were either blind or so severely hand-
icapped that they couldn’t work; 3.5 million
were children not supported by their par-
ents; 900,000 were mothers.

Sen. Walter F. Mondale (D-Minn.) reacted
with what passes in the Senate for incredu-
lity. Citing President Nixon’s espousal of
“workfare” as a sine qua non of his welfare
program, Mondale observed: ““. . . based on
these statistics, conservatively 90 per cent of
the people on welfare are not employable.
They are senior citizens, disabled or they are
mothers with large families."”

“I assume,” he continued, “this mythical,
able but unwilling adult male free-loading
on welfare is just that, a myth.”

As with most friendly colloquies in Senate
hearings, this was all aimed at proving a
point: there Is a towering ignorance in our
national information centers of the facts
upon which intelligent social policy can be
based.

By illustrating, we know how many di-
vorces there are each year. But what kind
of marriages are there? We know how much
we spend on elementary schools but what is
a good second-grade program—and what kind
of second grades, or 12th grades, do we have?

Why is it that hunger is suddenly dis-
covered not as an aberration but as a wide-
spread affliction in certain regions and
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more nearly resembles the intultive judg-
ment of a benevolent tribal chief in remote
Afriea ...”

Mondale has been conducting a personal
crusade for a Council of Social Advisers
which would have the ear of the President,
like the Council of Economic Advisers and
like the National Security Council. His bill
would set up a national system of social ac-
counts that would calculate, among other
things, the effects of such vast federal pro-
grams as the Interstate Highway Act on
metropolitan areas; the impact of federal
mortgage policies favoring the segregated
suburbs on the inner city; the degree of
achievement in the classrooms.

Califano speaks admiringly of the Pentagon
and its sophisticated information systems, its
rational decision-making processes. Yet even
these systems have brought us such things
as the F-111, which loses wings in flight; the
C-5A, which does its most spectacular soaring
on the cost ledgers, and the war in Vietnam,
which refuses persistently to end in victory.

There certainly can be little arguing with
the case made by Mondale and Califano for
a federal social accounting system—a, way of
measuring the quality of our institutions
and lives. ’

But there is something a bit scary about
the notion, too, a trifie Orwellian. Implicit in
the measurement of quality is someone’s de-
termination of what is good. Each time the
government learns something about our so-
clal condition it subtracts from our personal
privacy.

The preservation of the village idiot is as
much a mark of our freedom as the eradica-
tion of the empty belly.

[From the St. Paul Pioneer Press, Jan. 8,

1970]

COUNCIL OF SOCIAL ADVISERS

When the President and members of his
Cabinet discuss fiscal and monetary mastters,
they have the advice of a prestigious group
of experts who make up the Council of Eco-
nomic Advisers.

There is no comparable body to advise on
social problems. Senater Walter Mondale of
Minnesota, and others in Congress, believe
there should be. A Mondale bill calls for a
National Council of Social Advisers to keep
up a constant study of the total impact on
society of various government programs,
established to serve a real or imagined need,
but often having unforeseen side effects.

Such a council might delve into the social
effects of federal highway programs which
disrupt urban neighborhoods and shake up
development patterns in whole metropolitan
areas. It might study the relation of federal
mortgage insurance to inner city decay. It
might help separate myth from fact in plan-
ning reforms of the welfare system. It could
try to get an overall view of what is wrong
with school systems in the racial ghettos,

There is a towering ignorance in govern-
ment information centers of the facts upon
which intelligent social policy can be based,
says Mondale. Joseph Califano, an adviser to
President Lyndon Johnson on many domestic
matters, put it this way: *“The disturbing
truth is that the basis of recommendations
by the Cabinet officer on whether to begin,
eliminate or expand vast social programs re-
sembles the intultive judgment of a benevo-
lent tribal chief in remote parts of Africa.”

This situation exists partly because of an
exaggerated national fear of “‘government
planning,” not entirely unjustified, of course.
States rights philosophy also has retarded
better national approaches to social prob-

——classes of Americans? How can something as

massive as an urban riot happen without
depositing advance hints of the rising level
of soclal combustion?

As Califano put it, “the disturbing truth is
that the basls of recommendations by an
American Cabinet officer on whether to be-
gin, eliminate or expand vast social programs
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Establishment of a Council of Social Ad-
visers of course would not guarantee solu-
tions of complex social problems, any more
than the Council of Economic Advisers has
completely solved fiscal and monetary prob-
lems. But in the latter case, Presidents, Cab-
inet members and Congress have had the
benefit of intelligent, competent advice
based on the most authoritative and reliable
fact sources. No one would propose abolish-
ing the Economic Council. It has proved its
usefulness.

This experience suggests that the Mondale
proposal is worth trying. Social problems are
Infinitely complex and still only vaguely
understood. But on their solution or amelior-~

ation depends the future stability of Amer-

ica’s democratic system of government. The
very difficulties of the challénge call for new
and special efforts to guide public policies
intelligently. A National Council of Social
Advisers would be a worthwhile experiment.

THE CASE AGAINST JUDGE
CARSWELL

Mr. TYDINGS. I think it important
for the average interested American citi-
zen to know some of the reasons why a
number of Senators, including myself, are
opposing Carswell. _

My opposition is not based on any
speech- or political views he may have
had 22 years ago. Most men in public life
change in 22 years. My opposition is
based on Mr. Carswell’s record as a trial
judge—and a number of critical ques-
tions raised in the hearings which he has
left unanswered. This record shows
clearly that Mr. Carswell cannot sepa-
rate his personal views and political prej-
udices from his conduct and decisions in
court where civil rights and minority
rights issues are concerned. Time after
time where minority rights were con-
cerned, he refused to uphold the laws
of Congress, the rulings of his ecircuit,
or the Supreme Court of the United

- States when the governing principles col-

lided with his own basic prejudices.

He stalled school desegregation cases
for years in his court.

He did not believe that black share-
croppers should be registered to vote so
he aided and abetted local officials in
their harassment of voting rights
workers.

He was reversed by the court of ap-
peals on minority rights cases time and
again.

He deliberately set $15 filing fees in
civil rights removal cases to his court
ignoring a decision on the fifth circuit
forbidding these filing fees.

He advised local officials of how to
avoid and circumvent a decision of the
fifth ecircuit, thus preventing nine min-
isters from having a hearing and guar-
anteeing them permanent criminal rec-
ords.

He stalled and delayed hearings to re-
lease students improperly jailed in vot-
ing rights drive. And when he finally
signed a writ of habeas corpus he
cleverly signed a second order remand-
ing the case so the local sheriff could

lems such as Welfaxe,and,the,bas&migration—rea;rrestfthem*thefmOmentﬂihEY’stepped

of minority groups into big city concentra-
tlons in the past quarter century.

Not many years ago the Mondale proposal
would have drawn only skepticism and sar-
casm from the public and Congress. But in
today’s conditions it is at least getting sober
consideration, although still considered by
some as unnecessary or unrealistie.

out of jail.

There are many great southern judges
and lawyers who are just as “strict a
constructionist” as Mr. Carswell but
whose records are clear and who are
eminent constitutional lawyers and who
have demonstrated that they are judi-
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cious men able to give any man a fair
and impartial hearing. Men like Judge
Bryan Simpson of Florida, Judge Brax-
ton Craven of North Carolina, Judge
John D. Butzner and Judge Walter E.
Hoffman of Virginia, Judge Frank John-
son of Alabama, Judge William E. Mil-
ler of Tennessee, Judge Robert A. Ains-
worth and Judge John Minor Wisdom
of Louisiana—lawyers like Lewis Powell
of Richmond, Sam Ervin of North Caro-
lina, L. Richardson Preyer of North
Carolina, Ed Wright of Arkansas, and
Stephen O'Connell, of Florida, former
State Supreme Court judge and now
president of the University of Florida.

These are men whose political philoso-
phy you can differ with but whose nom-
ination a fairminded Senator would
support because you know above all else
they possess judicial temperament—they
are fair.

My feeling about Judge Carswell is
supported by the festimony of great
southern legal scholars like Prof. Von
Alstyne of Duke who supported Judge
Haynsworth but who said that in Judge
Carswell’s work “there is simply a lack of
reasoning, care or judicial sensitivity
overall,” or Dean Pollak of Yale who said
that in his judgment Carswell is the most
undistinguished nominee for the Su-
preme Court in this century. The Su-
preme Court has enough problems to-
day.

Tt is imperative that the man we con-
firm for life on our highest court is a
man whose background and record is of
the highest quality—not the most medi-
ocre the President can get away with
and still force his confirmation.

Mr. President, I ask unanimous con-
sent that a memorandum of the Leader-
ship Conference on Civil Rights relating
to the Carswell nomination be printed in
the RECORD.

There being no objection, the memo-
randum was ordered to be printed in the
REecorp, as follows:

THE CASE AGAINST JUDGE CARSWELL

After fifteen years on the Court, Mr. Jus-
tice Frankfurter summarized his view of the
qualifications for a Supreme Court Justlce:

“Human soclety keeps changing. Needs
emerge, first vaguely felt and unexpressed,
imperceptibly gathering strength, steadily be-
coming more and more exigent generating a
force which, if left unheeded and denied re-
sponse so as to satisfy the impulse behind
1t at least in part, may burst forth with an
intensity that exacts more than reasonable
satisfaction . .. A judge whose preoccupation
is with such matters should be compounded
of the faculties that are demanded of the his-
torian and the philosopher and the prophet.
The last demand upon him—to make some
forecast of the consequences of his action—
is perhaps the heaviest. To pierce the curtaln
of the future, to give shape and visage to
mysteries still in the womb of time is the
gift of imagination . . . [Judges] must have
antennae registering feeling and judgment
beyond logic let alone quantitative proof.”

The record made before the Senate Judi-
ciary Committee demonstrates that Judge
Carswell has not grasped the lessons of his-
tory, does not comprehend the philosophy

that underlies the Bill of Rights, and 1s In- Conference on Civil Rights—told the Senat

sensitive to the demands that the future
makes upon those shaping the present.

The inescapable truth is that Judge Cars-
well has no claim to distinction in any field.
He was not a preeminent figure at the Bar
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rights cases than any other federal judge
in Florida during his tenure as & district
judge.” That assessment was fully justified
at the time it was made. Now additional
evidence has come to light which makes
Judge Carswell's hostility to civil righis in-
controvertible—as we shall now demonstrafe.

JUDGE CARSWELL'S DECISIONS IN THE AREA OF
CIVIL AND INDIVIDUAL RIGHTS

The Leadership Conference on Civil Rights
presented testimony to the Senate Judiciary
Committee that Judge Carswell had been
unanimously reversed fifteen times in civil
rights and individual rights cases.! Far from
negating this testimony, Senator Hruska's
“Analysis and Comment,” prepared in co-
operation with the Justice Department, ac-
tually reveals that there were seventeen cases
in this category rather than fifteen.

The Leadership Conference testimony
made clear that the Court of Appeals for the
Pifth Circuit had unanimously reversed
eight of Judge Carswell’s decisions in civil
rights cases. Senator Hruska’s attempt to an-
swer this testimony by citing “Pro Civil
Rights” and “neutral” cases cahnot with=-
stand analysis. We so demonstrate beyond
peradventure of doubt in Appendix A hereto.

in the mold of Brandeis, he has not been a
major political figure in the mold of Hughes,
he is not a scholar in the mold of Holmes,
and he it not a great judge in the mold of
Cardozo. He Is instead, in the words of the
deans of our two most respected law schools,
2 man who “. .. has not demonstrated the
professional skills and the larger constitu-
tional wisdom which fits a lawyer for ele-
vation to our highest court. I am impelled to
conclude, with all deference, I am impelled
to conclude that the nominee presents more
slender credentials than any nominee for the
Supreme Court put forth in this century,
and this century began as I reminded this
committee with the elevation to the Supreme
Court of the United States of the Chief Jus-
tice of Massachusetts, Oliver Wendell
Holmes” (Dean Pollak of Yale), and a man
with “a level of competence well below the
high standards that one would presumably
consider appropriate and necessary for serv-
ice on the Court” (Dean Bok of Harvard).
Equally significant is the testimony of
Professor William Van Alstyne of the Duke
University Law School, a recognized author-
ity on constitutional law. Professor Van
Alstyne had testified before the Senate Judi-
ciary Committee in support of Judge Hayns-
worth, finding him “an able and conscien- The Leadership Conference testimony also
tious judge . . . [whose decislons] even in set forth seven habeas corpus and Section
instances where I could not personally find 2255 cases in which Judge Carswell had been
agreement private or professional with a unanimously reversed for refusing even to
particular result . . . had been arrived at hear petitions clearly valid on their face.
with reassuring care and reason.” But, testi- Senator Hruska's “Analysis and Comment”
fying in opposition to Judge Carswell, he indicates that we missed two such cases,
stated that the latter’s decisions reflected making a total of nine. Senator Hruska’s re-
“g lack of reasoning, care, or judicial sen- Hance, to offset these nine reversals, on cases
sitivity overall . . . There is, in candor, in which Judge Carswell was affirmed 1s
nothing in the quality of the nominee’s work wholly misplaced. Appendix B demonstrates
to warrant any expectation whatever that that the law in this area was clear through-
he could serve with distinctlon in the Su- out the entire perlod of Judge Carswell’s de-
preme Court of the United States.” cisions, and that bis reversal record which
Since the hearings on Judge Carswell, was in excess of 50%, demonstrates not only
the faculty of a number of our leading law dincompetence but a total lack of sensitivity
schools—Stanford, Harvard, Pennsylvania, to the rights of the individual.
and others—have opposed his nomination. JUDGE CARSWELL'S LACK OF JUDICIAL
Twenty Pennsylvania law school professors TEMPERAMENT
put their opposition in the following terms: Judge Carswell’s lack of judicial tempera-

“Our examination of his opinions in A ) "

various areas of the law compels the con- Mment s vividly shown by his hostile treat-

clusion that he s an undistingulshed mem.- Ment of clvil rights atforneys when they

ber of his profession, lacking claim to in- appeared in his court.

tellectual stature . . . We submit that Judge Norman Knopf, a young Justice Depart-

Corowell has failed to exhiblt those quali~ ment attorney, who had worked in Florida

fieations which the American people are 8 8 volunteer in 1964, found “extreme hos-
tility” between the judge and northern vol-

entitled to expect of a Justice.”
E T 11n n the testimony unteers. He “lectured a civil rights attorney
ven more compelling than the testimony in a high volce a long time,” Mr. Knopf said,

of these distinguished scholars is the sllence th
of Judge Carswell’s supporters, Both sup- denouncing lawyers who come down Sou
porters and opponents have searched Judge to “rouse” the local people.

Professor Leroy Clark of New York Uni-

Carswell’s decisions with diligence to find an

opinion that improved or clarified the law verslty, who supervised the NAACP Legal De~

in a significant way. Neither has found a fense Fund litigation in Florida between 1962
and 1968, said of Judge Carswell, “he was

single example worthy of mention to the )
Judiciary ‘Committee. Even Professor James probably the most hostile judge I've ever ap-
peared before; he would rarely let me finish

Moore of Yale, who keeps his treatise on s " e po
Federal Practice up-to-date by following & Sﬁn*fen%- He was “insulting” and “hos-
federal decisions with meticulous care, did tile” and even turned his back on Professor
not cite & single opinion of Judge Carswell Clark when he was arguing a case. “It was
as being particularly noteworthy. not unusueal for Judge Carswell to shout at a

Judge Carswell’s utter lack of distinction Plack lawyer who appeared before him while
is sufficlent to require defeat of his nomi- Uusing 2 civil tone bo opposing counsel.” Pro-
nation. The Court is not & training ground fessor Clark prepared new lawyers for appear-
for the unproven. It is rather, in Chief Jus- #0CeS before Judge Carswell by having them
tice Taney’s phrase, “Equal in origin and
equal in title to the Legislative and Execu-
tive Branches of the Government.” To such
an exalted post Judge Carswell can lay no
claim.

Judge Carswell’s failure to meet the nec-
essary professional attainments does not

1This compilation of 15 cases does not, of
course, include Gaines v. Dougherty Co.
Board of Education, 334 F. 2d 983 (1964),
where Judge Carswell, sitting on the Court
of Appeals by designation, dissented from
the decislon of Judges Tuttle and Wisdom
exhaust the case against him; it is only ordering that the first, second, and twelfth
the beginning. There is much else In his grades be desegregated; Martin-Marietta,
record which disqualifies. As the Leadership where Judge Carswell jolned in refusing the

Judiclary Committee when the Judge was the vital issue of discrimination on account
nominated for the Court of Appeals last of sex; and Edwards V. State of Florida, C.A.
year, “Judge Carswell has evidenced a strong 1271 (N.D. Fla.), where, almost incredibly,
bias against Negroes asserting civil rights he ignored a habeas corpus allegation that
claims and has been more hostile to civil a guilty plea had been coerced.

efgranhoffafrehearingfe%ba,ncﬁtofconsider,i,,
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go through thelr arguments the night before
while he harassed them.

Professor John Lowenthal of Rutgers Uni-
versity testified that when he appeared before
Judge Carswell to seek habeas corpus for
civil rights workers, the Judge “expressed
dislike at northern lawyers such as myself
appearing in Florida, because we were not
members of the Florida Bar.” Members of the
Florida bar were, however, unwilling to rep-
resent civil rights workers—nor, of course,
did Judge Carswell offer to appolnt local
counsel, as he would have been empowered
to do. Finally, attorney Ernst Rosenberger
also described various measures taken by
Judge Carswell without legal basls to obstruct
civil rights workers and their counsel.

Judge Carswell’s anti-civil rights blas is
evidenced not only by the decislons to which
we have already referred and by his hostility
to civil rights lawyers, but also by his affirma-
tive efforts to nullify the very rights which
it was his sworn duty to uphold.

One such incident involved nine clergymen
freedom riders arrested In the Tallahassee
airport restaurant. Judge Carswell denied
their petition for habeas corpus. The min-
isters appealed and the Fifth Circult ordered
the Judge to hold an immediate hearing if
the State court did not do so. Judge Carswell
told Mr. Rhodes, the city attorney, that “if
you go ahead and reduce these sentences,
then there will be no hearing, there will not
be anything. It will be moot.” The result was
exactly what Judge Carswell sought: the
sentences were reduced to the time already
served and the clergymen were denied an
opportunity to vindicate themselves by a
State court judge who told them, “Now you
have got what you came for. You have got &
permanent criminal record.”

The length to which Judge Carswell was
willing to go to frustrate the invocation of
civil rights may be best illustrated by Wechs-
ler v. County of Gadsden:

An illegal filing fee was demanded before
the petition for habeas corpus by a group of
voting registration volunteers was accepted,
contrary to Lejton v. Hattiesburg, 333 F. 2d
380 (C.A.5).

The proceeding was delayed because the
Judge required the petition to be resubmitied
on a special form which had been designed
for a different class of cases. .

The proceeding was delayed further to se-
cure the signatures of the prisoners although
the attorney’s signature was all that could be
required under Rule 11 of the Federal Rules
of Clvil Procedure.

Judge Carswell told the attorneys repre-
senting the civil rights workers that he would
try, if at all possible, to deny the petition.

When he finally granted the petition, as
the law explicitly required, he violated 28
U.8.C. 1446 (f) by refusing to have his marshal
serve the writ.

Despite the complexity of the questions
posed, without any request from the state
and without affording the civil rights work-
ers any hearing whatever, he remanded the
case to the state court and made possible
their immediate re-arrest.

Notwithstanding the congressional grant
of a special right of appeal from civil rights
remands, he even refused to stay his remand
order, a decision promptly reversed by a
single judge of the Fifth Circult, which sub-
sequently reversed him on the merits.

JUDGE CARSWELL’S PUBLIC STATEMENTS

In his fifty years only two public state-
ments of Judge Carswell have come to public
note. The first was in 1048,

“I_am 8 Southerner by ancestry, birth,
training, inclination, bellef and practice. I
believe that segregation of the races 1s proper
and the only and correct way of life in our
State. I have always so believed and I shall
always so act. I shall be the last to submit
to any attempt on the part of anyone to
break down and to weaken this firmly estab-
lished policy of our people. If my own brother
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were to advocate such a program, I would be
compelled to take issue with and to oppose
him to the limit of my ability. I yleld to no
man as a fellow candidate or as a fellow citi-
zen in the firm vigorous belief in the prin-
ciples of white supremacy and I shall always
be so governed.”

This speech cannot be dismissed as youth-
ful folly. Judge Carswell was not a callow
youth at the time he spoke those words; he
was 28 years old. This speech cannot be dis-
missed, as Judge Carswell attempted to do,
on the ground that it was composed prior to
Brown v. Board of Education. It was not
simply an endorsement of the separate but
equal doctrine of Plessy v. Ferguson, which
would perhaps be understandable in light of
the accepted legal doctrine of the day; rather
it was an endorsement of “white supremacy,”
a legal doctrine that had been repudiated in
1868 with the adoption of the Fourteenth
Amendment. The objection to Judge Cars-
well’s speech is not that it falled to anticipate
the Brown decision slx years hence, but that
he repudiated the principle of racial equal-
ity which had been part of the Constitution
for sizty years. Nor can it be dismissed on
the ground of necessity; the implication that
a candidate could compete for public office
only by race-baiting insults the intelligence
and decency of millions of white Southern
voters, and convenlently forgets the many
honorable men who succeeded in Southern
politics without descending to the depths
reached by the 1948 Carswell speech. Finally,
this speech cannot be dismissed on the
strength of the Judge’s recent repudiation
of “racism.” That repudiation came 22 years
late and was not a voluntary action but
rather was compelled by the fact that his
statement had been exposed in the press and
threatened his promotion to the Supreme
Court.

The second Carswell statement is equally
revealing. Two months ago, while addressing
the Georgla State Bar Assoclation, he told
the following story: “I was out in the Far
East a Httle while ago, and I ran into a dark-
skinned fella. I asked him if he was from
Indo-China, and he sald, ‘Naw, suh, I'se from
outdo’ Gawgee.’” This is a crude play on the
dialect attributed to Negroes with the pur-
pose of designating them as inferior persons.
It is not the humor of a man who has re-
pudiated racism. It 1s not the humor of a
man whose appointment will bring reassur-
ance to those who hope for a peaceful recon-
cillation of the races based on trust in the
law. Possibly Charles L. Black, Jr., Luce Pro-
fessor of Jurisprudence at Yale Law School,
best explained the significance of this Cars-
well story in his letter of February 10, 1970,
to Senator Eastland:

“The ‘darkie story’ reported by Newsweek
Magazine, evidence coming from only a few
months ago, is the act of a man callous as
if by instinct to the clalms of Negroes to
dignity; it brings to mind Plutarch’s insight
that one can often tell more about a man
from some playful action of his than from
his great public deeds.”

JUDGE CARSWELL’S EVASIVENESS BEFORE THE
SENATE JUDICIARY COMMITTEE

In 1956 Judge Carswell, then the Unlted
States Attorney in Northern Florida, partici-
pated as an incorporator and director In a
project to change a munlcipal golf course
into a private segregated golf course as a re-
sponse to the decislon of the United States
Supreme Court in Holmes v. Atlanta, 350
U.S. 879 (1955), holding that a municipal
golf course must desegregate, and to a pend-

for the Northern District of Florlda, August
v. Pensacola (1956), seeking the same relief,
Newspaper accounts, affidavits presented to
the Judiclary Committee, and the very tim-
ing of the action all make out a prima facie
case of a conspiracy to violate 28 U.S.C. 241
or 242, see United States v. Price, 383 U.S.
787 (1966), and United States v. Guest, 383

ing case-in the United States District Court— public-through the press. Only last Friday

February 16, 1970

U.S. 7456 (1968). Thus, either Judge Carswell
took part in the commission of a serlous
wrong, or at the least his lack of awareness
of developments around him led him to
place himself in a situation of conflict of in-
terest relating to his abillty to enforce the
law. Nelther speaks well of his alleglance to
clvil rights.

Judge Carswell’s involvement in the golf
course episode is serious in and of itself; his
lack of candor in testifylng on his role before
the Senate Judiclary Committee is totally
disqualifying.? There were seven discrepancies
and misstatements in his testimony on this
episode alone. Judge Carswell first denled
and then admitted he was an incorporator of
the golf course. Judge Carswell denied he
was a director in the face of unanswerable
documentary evidence to the contrary. He
first denied familiarity with the articles of
incorporation and then admitted he had read
them before he signed them. He first sald the
venture involved “repairing the little wooden
country club” and then admitted that “there
would be things going on around the club-
house.” He denied “raclal discrimination
among the guests” although afidavits make
the contrary wholly clear, He referred to the
group he helped incorporate as a ‘“defunct
outfit that went out of business,” when in
reality it simply shifted from a profit to a
non-profit corporation. He even said that he
“read the story [of the golf course episode]
very hurriedly,” a wholly unbelievable state-
ment in view of the fact that this episode
threatened his nomination to the nation’s
highest legal office.

It is not only these discrepancies on the
golf course episode that remain unanswered
on the present record; there is also the testi-
mony of the four responsible and well moti-
vated lawyers who testified before the Senate
Judiciary Committee as to Judge Carswell’s
hostility to civil rights lawyers and his extra-
judicial anti-civil rights actlvities. Judge
Carswell’s letter concerning the testimony of
these four lawyers is a model of evasion:

“Lawyers from all parts of the nation have
practiced before me over the years without
any suggestion of any act or word of dis-
courtesy or hostility on my part notwith-
standing assertions to the contrary. I
emphatically deny such episodes on my part
to those in civil rights litigation or any other,
and this 1s fully supported by statements in
the record by counsel in such cases.”

Although Judge Carswell might wish to
banish the testimony of these lawyers with
the wand of these weasel words, he cannot do
$0. As one commentator put it, his carefully
composed reply comes down to the point that
there were no complaints against Judge
Carswell except for the complaints.

CONCLUSION

We conclude, as we began, with the words
of Justice Frankfurter: ‘“Corruption from
venality is hardly more damaging than a
widespread belief of corrosion through par-
tisanship. Our Judicial system is absolutely
dependent upon a popular belief that it is as
untainted in its workings as the finite limita-
tlons of disciplined human minds and feel-
ings make possible.” Just three months ago,
the Senate fulfilled its constitutional role as
the defender of the integrity of the Supreme
Court by rejecting Judge Haynsworth be-
cause his conduct gave the appearance of
“corruption from venality.” The record here
demonstrates that Judge Carswell has been

2 Judge Carswell has demonstrated an equal
lack of candor in explaining his actions to the

February 13, he “remained unavailable for
comment” concerning the racial covenant on
the land he jolned in selling. Ever since the
conclusion of his testimony on January 28, he
has refused to explain not only his actions
in the golf course episode, but also such other
items as his large borrowings and his mis-
treatment of Civil Rights lawyers.
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an undisciplined and injudicious judge who
has championed the cause of those who still
say “never” to equal rights for Negro Amer-
icans and who has been the antagonist of

.those who ask nothing more than a fair

hearing, and a decision responsive to the
ideal of equal justice under law.

As to civil rights, Judge Carswell is Judge
Haynsworth with a cutting edge. Thus, this
nomination threatens the Court with “cor-
rosion through partisanship.” At this critical
juncture in our history, the threat posed by
the nomination of Judge Carswell is even
more serious than that posed by Judge
Haynsworth’s nomination. As Professor
Black put it:

“The appointment of such a man would be
a wrong to the Court, a wrong to the Ameri-
can people, and a bitter wrong indeed to the
blacks of America. Like many others, I have
publicly and privately exhorted them to trust
to the law for redress of the horrible injus-
tice they have suffered and still suffer. I will
continue so to exhort them, whatever the
event as to this nomination. But if this sort
of judge is to be the sort of judge they will
have to rely on in the last resort, I shall have
some difficulty looking them straight in the
eye as I speak.”

APPENDIX A: JUDGE CARSWELL’S CIVIL RIGHTS
DECISIONS

Senator Hruska’s *“Analysis and Com-
ment” makes three points concerning the
Leadership Conference’s testimony on Judge
Carswell’s clvil rights decisions: First, that
the Leadership Conference did not adequately
consider what he calls “Pro-Civil Rights” de-
oisions; second, that the Leadership Confer-
ence did not adequately consider what he
calls “neutral” civil rights decisions; and
third, that the Leadership Conference in-
cluded opinions as “Anti-Civil Rights”
which should have been treated as “neutral.”
None of these points is well taken.

A. Alleged Pro-Civil Rights Decisions. At
the time of the Leadership Conference tes-
timony, the only case upon which Judge
Carswell’s supporters appeared to rely was
the so-called “barber case,” Pinkney v. Me-
loy, 241 F. Supp. 943 (1965). The Leadership
Conference testimony made clear that this
was not a “case’” in any true sense, for both
sides stipulated the two facts which demon-
strated that the barber was covered by the
Civil Rights Act of 1964. Senator Hruska's
“Analysls and Comment” does not even at-
tempt to answer the fact that. the case was
stipulated rather than decided.

The other seven cases relied upon by Sena-
tor Hruska can give him no greater comfort.
We consider them one by one.

Brooks v. City of Tallahassee, 202 F. Supp.
66 (1961), is actually an antl-civil rights
decision. There Judge Carswell refused to
issue an Injunction against a restaurant op-
erator admittedly gullty of segregation in
the operation of his restaurant at the City
of Tallahassee Airport. As Professor Orfield
indicated in his testimony to the Senate
Judiclary Committee, “A violation of the
Constitution apparently demanded more
gentle treatment than a violation of a crimi-
nal statute.”

But this was not the worst aspect of Judge
Carswell’s handling of Brooks. In the last
paragraph of his opinion, Judge Carswell
suggested that the city could legally avoid
integration of the airport restaurant by clos-
ing it down. This paragraph of Judge Cars-
well’s opinion in Brooks has been removed
from the official report of his decision ap-
pearing in Volume 202 of the Federal Sup-
plement. It does appear, however, in the
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“Nothing contained in this order shall be
construed as requiring the City of Tallahas-
see to operate under lease or otherwise res-
taurant facilities at the Tallahassee Munici-
pal Airport. S8ee Boynton v. Virginia, 364 U.S.
454 at 460.

“Done and Ordered in Chambers at Tal-
lahassee this 17th day of October 1961.”

Judge Carswell’s gratultous suggestion in
Brooks s reminiscent of his proposal to City
Attorney Rhodes in the clergymen case and
his unsolicited remand in Wechsler.

Youngblood v. Board of Public Instruction
of Bay County, Florida, 280 F. Supp. 74 (1964)
is also an anti-civil rights decision. Judge
Carswell allowed Bay County to use a pupil
assignment system which was clearly uncon-
stitutional and violated controlling prece-
dents at the time it was given. The Fifth Cir-
cult held in 1959 that a school board could
not assign pupils to segregated schools and
make them go through cumbersome reassign-
ment procedures in order to transfer. Gibson
v. Board of Public Instruction of Dade
County, Florida, 272 F. 2d 763. The Fifth Cir-
cult reaffirmed this position in 1960. Man-
nings v. Hillsborough County, Florida, 277 F.
2d 370, 372. In the face of these appellate de-
cisions, Judge Carswell’s decision in Young-
blood clearly violated the law of his Circuit.

The Memorandum’s praise of Judge Cars-
well, because he refused to adopt Stell v.
Savanneh Chatham County Board of Educa-
tion, 220 F. Supp. 667, is relevant only for
what it reveals of the views of the authors
of the Hruska memorandum. Judge Scarlett
in Stell permitted proof that black children
were inherently inferior to white children in
an effort, nine years after Brown, to per-
suade the Supreme Court to reverse itself.
The suggestion that Judge Carswell should
be praised for rejecting that decision and
that the fact that he approved an illegal
plan should be ignored shows how low the
standard for appointment to the Supreme
Court must be set to accommodate Judge
Carswell.

Lance v. Plummer, 353 F. 2d 685 (1965),
where Judge Carswell sat on the Court of
Appeals by designation, simply highlights
his own fallure as a District Judge in Due
v. Tallahassee Theaters, Inc. In the Due case,
the Judge dismissed a civil rights complaint
against two theater corporations, their man-
agers, varlous city officlals, and the City of
Tallahassee, and granted summary judgment
to the sheriff, all of whom the complaint
alleged had conspired together to keep the
movie theaters segregated. Judge Carswell
was unanimously reversed by the Court of
Appeals, 333 F. 2d 630 (1964). In the Lance
case, on a similar complaint, Judge Bryan
Simpson of the Middle District of Florida,
after a full hearing, enjoined a group of six-
teen restaurants and motels in St. Augustine,
Florida, from refusing to serve blacks and
further enjoined a local gréup from Intimi-
dating blacks attempting to utllize these fa-
cilities, as well as others with knowledge of
his order. When the attorneys for the plain-
tiffs notifled Judge Simpson that & local un-
salarled deputy sheriff, Charles Lance, Jr.,
was continuing to intimidate blacks seeking
service, Judge Simpson held he had actual
knowledge of the injunction and found him
gullty of contempt. The Court of Appeals, in
an oplnion by Chief Judge Tuttle, upheld
Judge Simpson’s action with a minor modi-
fication. Judge Carswell’s failure to dissent
can hardly reflect much credit on him when
he had been reversed by the Court of Appeals
for dismissing an almost identical complaint
only & year before, What the Lance case
reelly highlights is the difference In loyalty

original, unsanitized opinion reprinted {n
volume 6 of the Race Relations Law Re-
porter, a publication prepared under the
auspices of the Vanderbilt University Law
School, at pp. 1099 to 1101. The last para-
graph reads in its entirety:

CXVI—213—Part 3

3383

“In two unreported declsions, Judge Cars-
well enjoined restaurants from discriminat-
ing - against Negroes. Lamb v. Beilts Big T
(1966); Russell v. Ski Line Truck Center
(1969).”

One immediately wonders, since no details
or language are given, whether parts of these
decislons might reflect adversely on Judge
Carswell. But even more significant is the
fact that the Memorandum fails to deal in
any way with, or even mention, Judge Cars-
well’'s other unreported decisions and ac-
tions. The Leadership Conference testimony
made specific reference to these other unre-
ported opinions in the following terms: "

“It 1s an open secret in this town that
there are unreported opinions and actions in
the Department of Justice’s files of the Civil
Rights Division. Those files have never been
made avallable to this committee. I suggest
that every case which the Civil Rights Divi-
slon had in front of Judge Carswell be read
by some representative of this committee and
be made available to the Civil Rights groups.”

In the face of this, the Memorandum’s util-
1zatlon of two of these hidden cases without
glving any details and without opening the
full files on the other unreported cases can
only be treated as an admission that the un-
reported decisions and actlons add further
to the anti-Carswell case.

The Hruska memorandum next refers to
Bazxter v. Parker, 281 F. Supp. 115 (1968),
where a Negro plaintiff brought a civil rights
action agalnst the sheriff and deputy sheriff
of Dixie County and the County Government
alleging that the sheriff assaulted him. Judge
Carswell denled the sheriff’s motion to dis-
miss and directed the sheriff to file an answer.
But what else could he do? There was no
question whatever that the complaint was
valid, Monroe v. Pape, 365 U.S, 167, and Judge

. Carswell’s only alternative would have been

to grant the motion to dismiss and invite the
same summary reversal that occurred in Due
v. Tallahassee Theaters, Inc., 333 F. 2d 630

(1964). Only when one contemplates the
twenty-two years of Judge Carswell’s anti-
clvil rights speeches, activities, and decisions
can it even begin to be comprehended how
anyone could feel that this case reflected
favorably upon him.

The last “Pro-Civil Rights” decision. relied
upon by Senator Hruska is Robinson v. Coop-
wood, 415 F. 2d 1377 (1969). But it is a clear
case of grasping at straws to rely on Judge
Carswell’s failure to dissent from the follow-
ing three-sentence per curfam:

“Per Curiam:

. “The facts giving rise to this controversy
and the reasons given by the district court
for its decision are to be found in its pub- .
lished opinion in Robinson v. Coopwood, 202
F. Supp. 926. Under the particular facts and
circumstances of this case, this Court has
reached the conclusion that the judgment of
the distrlet court should not be reversed. It
1s, therefore, :

Affirmed.”

In summary, the so-called eight “Pro-Civil
Rights” decislons break down as follows: two
are actually anti-civil rights, two are un-
reported and nowhere explained, two could
not be decided any other way, and two were
silmply failures to dissent on the appellate
level where the trial judge had reached the
obviously proper result.

B. Ten Neuiral Civil Rights Decisions. Of
the ten cases included in this category by
the Hruska memorandum, four (Wechsler,
Steele (Leon County), Youngblood, and
Wright) are, as we shall show in the next
section, clearly anti-civil rights decisions.
The other six are cases in which Judge Cars-

well’s rulings as a District Judge against the

tothe Fowrteenth Amendment between
Judge Carswell and his neighbor, Judge
Simpson.

The Hruska memorandum then proclaims
the existence of two more pro-civil rights
decisions In the following cryptic sentence:

civil rights complainants were afirmed by
the Court of Appeals, or cases in which Judge
Carswell, while sitting on the Court of Ap-
peals, jolned in a unanimous decision with
“liberal” circult judges holding against a
civil rights clatm.
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The Leadership Conference had not relled
upon these six cases and could simply pass
them by now. Since they have been put in
issue by the Hruska memorandum, we de-
sire to make one point about these cases, es-
pecially those where Judge Carswell, as &
District Judge, ruled for the defendants in
civil rights litigation. There is not the slight-
est evidence that his rulings would not also
have been affirmed if he had ruled for the
plaintiffs. In civil rights cases, as elsewhere,
the District Judge has a large area of discre-
tion in which either result reached would
be affirmed by the Court of Appeals. In these
so-called ‘“neutral” cases, Judge Carswell
used his discretion against the clvil rights
claims. Despite that fact, we have not in-
cluded these cases in the anti-civil rights
category, for there is a plethora of material
without them.

It might be worth noting at this point, as
the Leadership Conference testimony noted,
that there is not a single case in which Judge
Carswell went beyond the views of his fellow
Southerners on the Court of Appeals in up-
holding & civil rights claim. One will look in
vain in the Hruska memorandum or else-
where for a single sentence or a single word
in a Court of Appeals decislon suggesting
that Judge Carswell might have gone an inch
too far in this area. On the contrary, all
Judge Carswell’s cases are ones in which he
wag reversed for not going far enough, or in
which his decision against clvil rights claims
was upheld. In this context, affirmances of
these additional anti-civil rights decislons
can hardly be sald to make them “neutral.”

C. Five Anti-Civil Rights Decisions. The
Hruska memorandum concedes five anti-
civil rights decisions, four unanimous re-
versals in the Court of Appeals and a dis-
sent by Judge Carswell sitting by designation
on the Court of Appeals. The Hruska memo-
randum argues, however, that four cases of
unanimous reversals by the Court of Appeals
relied upon by the Leadership Conference are
neutral rather than anti-civil rights because
they were reversed on the ground of inter-
vening declsions. As we shall show, however,
Judge Carswell’s decislons in these four cases
were reversible on principles announced by
the Court of Appeals prior to his decisions,
and the Court of Appeals simply referred to
the latest decision in the area as the one
he was to follow in further consideration of

. the case.

Little further time need to be spent on
Wechsler v. County of Gadsden, 351 F. 2d 311
(1965). We show in the body of this memo-
randum, “The Case Against Judge Carswell,”
the legion of errors made in this case. The
complexities in this area reflected in the
Supreme Court’s opinions in Rachel and
Peacock cannot obscure Judge Carswell’s sev-
eral plainly unlawful and erroneous actions,
and indeed he was reversed on his refusals to
grant a stay as well as on the merits.

In Steele v. Board of Public Instruction of
Leon County, 371 F. 2d 395, the Hruska mem-
orandum relies upon the fact that the inter-
vening Jefferson case is referred to in the
Court of Appeals’ unanimous reversal of
Judge Carswell. But Judge Carswell’s 1963
order in Steele violated the controlling prec-
edents in Gibson and Mannings just as much
as it violated Jefferson. Furthermore, as
pointed out in the Leadership Conference’s
testimony, when the Negro plaintiffs sought
to reopen the Leon County plan on April 19,
1965, Judge Carswell refused to hear the mo-
tion on the ground that “it would just be an
idle gesture regardless of the nature of the

_testimony.” It _is difficult_to think of more

obvious reversible error.

Finally, the Hruska memorandum argues
that Youngblood and Wright should not be
held against Judge Carswell because the
Court of Appeals unanimous reversal re-
ferred to the intervening decision of the
Supreme Court in Alexander V. Holmes
County Board of Education. But In both
cases, like the previous two, Judge Carswell
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had falled to follow the law as it stood at
the time he acted. The Washington Post put
it well in its editorial on Judge Carswell’s
three major school cases:

“Fventually, of course, Judge Carswell was
reversed in all three cases. It is true, as
Senator Hruska’s memo argues, that these
reversals referred the judge for instructions
to an opinion actually written after he had
made these dectsions, But it is also true that
he had available to him earlier instructions
in the form of decisions by the Supreme
Court and the Fifth Circult Court taken be-
fore he acted, which had made it crystal
clear that his orders in all three cases did

not meet the test the higher courts were

then requiring.
CONCLUSION

Nothing in the Hruska memorandum in
any way detracts from the Leadership Con-
ference position that Judge Carswell was
unanimously reversed eight times in clvil
rights cases and indeed the Hruska memo-
randum admits that this was ‘“technically
true.” Nothing in the Hruska memorandum
sets forth any true “Pro-Civil Rights” ac-
tion. And the “neutral” cases to which the
Memorandum refers, are, as we have shown,
actually neutral against civil rights. If any-
thing, the Hruska memorandum has but-
tressed the case that the Leadership Con-
ference made before the Committee on
Judge Carswell’s civil rights decisions.

APPENDIX B: JUDGE CARSWELL'S HABEAS CORPUS
AND SECTION 2255 CASES

The baslc case against Judge Carswell in
his handling of habeas corpus and 28 Us.C.
9955 cases—that he ran roughshod over the
rights of persons seeking a hearing—was
made in the testimony of the Leadership
Conference to the Senate Judiciary Commit-
tee. Far from rebutting this charge, the
Hruska memorandum, prepared in coopera-
tion with the Justice Department, con-
firms it.

The Leadership Conference set out seven
of these cases in which Judge Carswell had
been unanimously reversed. The Hruska
memorandum points out two more, which
we had overlooked because of lack of
time to research the subject fully: ’

Rowe v. U.S., 345 F. 2d 795 (1965) and
‘Cole v. Wainwright, 397 F. 2d 810 (1968).

Thus there are nine, not seven, unani-
mous reversals in this area.

The Hruska memorandum attempts to
excuse Judge Carswell’s fajlure in this im-
portant area of law on two grounds: 1) the
law was unclear; 2) he was also affirmed
in a number of these cases.

The first attempted defense is speclous.
The only confusion in the law, as it relates
to these cases, is that created by the
Hruska memorandum in an attempt to cover
up Judge Carswell’s record.

The treatment of the case of Townsend V.
Sain, 372 U.S. 293, 1963), on which the
Hruska memorandum relies to explain Judge
Carswell’s poor performance, proceeds from
a misinterpretation of the opinion and de-
cision.

The Hruska memorandum takes the view
that Townsend set new standards for habeas
corpus hearings. Whether 1t set them or
clarified them 1s open to debate, but irrele-
vant to the Issue here. One of these ‘“‘new”
standards, according to the memorandum,
is supposed to be that quoted in the memo-
randum, as follows:

“Where the facts are in dispute, the fed-
eral court on habeas corpus must hold an

__evidentiary hearing if the habeas applicant

did not receive a full and fair evidentiary
hearing in a state court, elther at the time
of trlal or in a collateral proceeding.”
Townsend at p. 312.

The foregoing is presented as a holding
adopted 6 to 4. This is pure fabrication. The
principle set out in the quoted language was
accepted by Justice Stewart and the other
dissenters. Thus as to this, the Court was
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unanimous. The Stewart opinion (joined by
the other three Justices in dissent) says:

“I have no quarrel with the Court’s state-
ment of the basic governing principle which
should determine whether a hearing is to
be had in a federal habeas corpus proceed-
ing: ‘Where the facts are in dispute, the
federal court on habeas corpus must hold an
evidentiary hearing if the habeas applicant
did not receive a full and fair evidentlary
hearing in a state court, either at the time
of trial or in a collateral proceeding.”” Town-
send, supra, 326-7. '

In reality the dissenters’ exceptlons to the
majority opinion were on two grounds: 1)
the court should not have spelled out in.
detail all the standards to guide the lower
courts In habeas cases. 2) The state courts
had glven the petitioner a fair and full hear-
ing on the issues he raised, in accordance
with the principle enunciated in Townsend.
These exceptions are, of course, irrelevant
here.

In the light of the clear state of the law,
as cnunclated by a unanimous Supreme
Court (it must be noted that eight of the
nine reversals of Judge Carswell came after
the Townsend decision), one could expect a
high percentage of affirmances in the routine
handling of such cases. Yet the maximum
claim for Judge Carswell, as arbitrarily in-
flated by the Hruska memorandum, is nine
such afirmances as against the nine rever-
sals set out in the record.

While it is true that the nine cases the
Hruska memorandum relies on were afirm-
ances of Judge Carswell’s decisions, it is
plain that the total was arrived at by “pad-
ding” the record:

The language of Batson, 304 F. 2d 459, in-
dicates the petitioner waived the rights he
relied on in open court. Thus he in effect stip-
ulated his case away. Therefore, it should
be disregarded.

The Gant case, 308 F. 2d 728, was not
treated under Section 2255, but as a motion
for correction of sentence. Unless we want to
open up & new area of inquiry, this too has
to be disregarded.

The Young case, 337 F. 2d 753, was decided
by the Court of Appeals on an entirely dif-
ferent basis than that of Judge Carswell’s
decision—on the issue of jurisdiction, which
the Judge apparently did not even recognize
as being presented when he had the case. It
is quite clear from the issues ralsed, and
from the Rives’ dissent, that Judge Carswell
would have been reversed had the court
reached the merits, on which the Judge’s
decision was rendered.

This leaves six affirmances with any sub-
stance whatever. A quick look at them re-
veals that none presented any substantial
legal issues—that the records on their faces
required dismissals of the petitions. This is
accentuated by the opinions in the Court of
Appeals, generally short per curiams. They
were the type of cases in which no judge
much less a judge inclined to deny individual
rights, could err.

This record—six affirmances against nine
reversals—is on the surface a shockingly poor
one. It becomes even more alarming when
one considers the origin of most of the cases.

It is well known that one of the chief
activities of some prisoners is the preparation
of petitions for writs of habeas corpus for
themselves or fellow inmates—the so-called
“jail house lawyers.”

A study of the Carswell cases listed by the
Leadership Conference and by the Hruska
memorandum in the habeas corpus-Section
92955 area shows that most were presented
pro-se..Four of the. Memorandum’s six actual
afirmances were ones in which the petitioner
was unrepresented. And of the nine reversals,
seven listed by the Leadership Conference and
two by the Memorandum, in only two (Cole
and Dawkins) were the litigants represented
by counsel. Thus, in seven out of eleven
“pro se” cases, the “jail house lawyers” pre-
vailed over Judge Carswell In their legal argu-
ments. To us this means one of two things:
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either Judge Carswell is remarkably weak in
his legal judgment in this phase of law or
he is s0 callous to the rights of prisoners
that he allows his legal judgment to be over-
powered by his prejudices.

In the effort to justify Judge Carswell, the
Memorandum notes that a fellow judge,
Judge Simpson, was reversed four times in
habeas cases. But, as the Memorandum is
free to concede, two of these reversals were
because he granted hearings where he should
not have and two were for not having granted
them. As compared to the record of Judge
Carswell—all reversals for denials of rights—
this is certainly more balanced, indicating a
Judge with an open, rather than closed, mind
on the subject.

With respect to Judge Carswell’s “liberal”
ruling in the McCullough case, the only com-
ment necessary is that in the absence of a
Supreme Court or Fifth Circuit precedent on
the subject, he had little choice but to follow
the available appellate precedent—that of the
Fourth Circuit.

The Hruska reference to Judge Carswell’s
record over eleven years is misleading. Eight

of his nine reversals were in the period 1965—.

1968. Their frequency in this period of time
appears to indicate a defiance of the appel-
late court, in that each was reversed on the
same ground—a ground on which the higher
court had given Judge Carswell ample notice
of its attitude.

The conclusion is plain—that the further
one searches into Judge Carswell’s record, the
more convincing is the case against him.

ANNIVERSARY OF LITHUANIAN IN-
DEPENDENCE—ADDRESS BY SEN-
ATOR RALPH T. SMITH

Mr. MURPHY. Mr. President, last
night my distinguished colleague, the
Senator from Ilinois (Mr. SmITH), was
privileged to be guest speaker at the 52d
anniversary celebration of Lithuanian
independence.

Senator SMITH has, I believe, expressed
the continuing support of this body for
the restoration of freedom to Lithuania
and her sister captive nations.

Mr. President, I ask unanimous con- -

sent that Senator SmiTH’s remarks and
the text of House Concurrent Resolution
416, to which he referred, be printed in
the RECORD.

There being no objection, the address
and concurrent resolution were ordered
to be printed in the REecorp, as follows:

LITHUANIAN DaY SPEECH OF SENATOR RALPH
TYLER SMITH

It is an honor for me to be included in
your anniversary program and salute gallant
Lithuanians everywhere, as well as the peo-
DPles of other Soviet Russian captive coun-
tries who are continuously fighting for free-
dom, self government, and independence.

As your Senator I have urged that the
Voice of America beef up its broadcasts to
Lithuanla, Latvia and Estonia. I believe that
the United States Information Agency must
effectively counterattack Soviet Russian prop-
aganda throughout the world. You, my fel-
low citizen, know from personal experiences
Soviet Russian betrayal. I believe that only
by maintaining superiority in economic, po-
litical, and military fields can we protect our
freedom and produce the restoration of free-
dom for the Lithuanian and the other cap-
tive nations of Communism.

Through diligence the United States must

people of Lithuania.

This anniversary occupies a special place
in the minds of men to whom the pursuit
of personal freedom and national independ-
ence is a noble and continuing purpose.

work-for-the restorationof freedom to the —Baltic States It states:

CONGRESSIONAL RECORD — SENATE

Despite the Soviet Russlan oppression the
light of liberty still flickers strongly in Lith-
uania and in the other Baltic natlons
throughout Eastern Europe, as was shown
In Czechoslovakia just over a year ago.

So I call on Americans of all nationalities
to join with American Lithuanians today in
recognition of the anniversary of their in-
dependence. It was just 52 years ago that
the courageous people of Lithuania won back
their freedom and established the independ-
ent Republic of Lithuania.

The Declaration of Lithuanian Independ-
ence on February 16, 1918 was the culmina-
tion of many years of struggle and plan-
ning-—hope and frustration.

Lithuania has had a glorious history as
a citadel of Christianity, but almost con-
tinually the Lithuanlan people have been
dominated by larger powers from all sides,
the Polish, the Germans and the Russians.
Then it wasn't until the first World War de-
feat of Germany coupled with the internal
revolution in Russia that the time seemed
favorable for the Lithuanians to retake their
place as the free and independent people
they had so long dreamed of being.

The period of independence, during which
the nation thrived, saw progress in many
areas. The Lithuanian people instituted land
reform, reestablished industry, set up trans-
portation facilities, enacted social legisla-
tion, and expanded their educational insti-
tutions. Lithuania was finally free after all
these years and her hardy people could se-
lect their own leaders, speak openly on the
issues without sinister reprisals by the secret
police, and worship in their own Christian
tradition.

In short, Lithuania was established and
functioned along the lines of the American
system—she grew close to America—many
people called Lithuania “little America.”
Lithuania's people lived happily and were
content with their freedom—they wished
evil to no one and committed no wrong
against others. Lithuania was determined
and wanted to live as a good neighbor and
adopt a “mind your own business” policy.

But this new independence was to last
only 22 years until the life of this proud na-
tion was snuffed out in 1940 as Lithuania was
declared constituent republic of the USSR
by the Russian dictators in Moscow.

I will not repeat the sordid history of So-
viet duplicity, infiltration and aggression
which against brought slavery, but I must
mention that Soviet Russia has deported

" or killed over 25 percent of the Lithuanian

population since their 1940 invasion.

Though their freedom was destroyed and
their independence denied when the Soviet
Russians moved troops into ILithuania and
the neighboring republics of Latvia and Es-
tonia, the Lithuanian people at home and
abroad, supported by freedom loving friends
throughout the world, have never surren-
dered their commitment to freedom.

On this 52nd anniversary the most fitting
commemoration we can offer to the brave
citizens of Lithuania, the heroes who have
died in the quest of Lithuanian liberty, and
the countless relatives and friends of Lith-
uania in the United States, 1s the reafiirma-
tion that the cause of freedom has not been
forgotten and the struggle for freedom will
continue until won.

You will recall that it was the government
of the United States that was the first in line,
in 1940, with a strong and unequivocal de-
nunciation of the Soviet seizure of the Bal-
tic states. Our government’s statement of
July 23, 1940, has become known among the
Baltic people as the Freedom Charter of the
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The government and the people of the
United States are opposed to predatory activ-
Itles, no matter whether they are carried on
by those who use force or the threat of force.

They are likewise opposed to any form of
intervention on the part of any state how-
ever powerful in the domestic concerns of
any other sovereign state however weak.

The United States will continue to stand
by these principles because of the conviction
of the American people that unless the doc-
trine in which these principles are inherent
once again governs the relations between
nations, the rule of reason, of justice, and
of law, in other words, the basis of modern
civilization itself cannot be preserved.”

This doctrine of 1940 has been echoed
many times by the United States govern-
ment. I remind you of the statement made
by President Nixon and I quote:

“In committing aggression against the Bal-
tic countries, the Soviet Union violated not
only the spirit and letter of international
law but offended the standards of common
human decency.”

The original United States doctrine of the
non-recognition of the fruits of the crime
to the culprit has since been amended to
even stronger policy of liberation or the doc-
trine of restoration of stolen goods to the
lawful owners which hopefully will speed
the return of freedom to countries forcibly
deprived of it. )

As you know, American Independence Day
which we celebrate on July 4th, commem-
orates the signing of our Declaration of In-
dependence in 1776. We are fortunate be-
cause we are still free. We are fortunate be-
cause we have the opportunities offered only
in America to be anything we want to be.
We are fortunate because we can cast a
secret vote for our leaders without anyone
looking over our shoulders. We are fortu-
nate because our nation remains free and
unswervingly dedicated to the defense of
freedom everywhere.

Certainly all Americans believe in freedom,
and the struggles endured by our forefath-
ers. Self determination, freedom, and the de-
sire for independence, won for us in these
United States, by great sacrifice, and sus-
tained by a determined vigilance and a ded-
lcation to these principles for which men con-
tinue to give their lives and thelir fortunes,
must not be denied to any nation whose
spirit is bolstered by the hope that the
United States will advance their case.

To retreat from this challenge is to di-
minish our own security as a free nation.

We can be proud as a nation that we have
never recognized the Soviet Russian grab of
the Baltic states. We can be proud that we
continue to accredit the governments-in-
exile as the official representatives of the
Lithuanian, Estonian and Latvian people.
We must on every possible occasion join you
in dramatically reminding lovers of liberty
and freedom throughout the world that
slavery dominates many smaller nations in
central Europe enslaved by the International
Communist conspiracy. The United States
must continue to lead the fight to restore
freedom to these liberty loving nations.

Only the people of Lithuania know the
burdens, the heartbreaks and the sufferings
which have been endured since Soviet Rus-
sia lowered the yoke of oppression on her
shoulders. Let us hope that soon the great
Lithuanian nation can again be restored to
her rightful heritage of liberty and inde-
pendence. Much can be accomplished by
supporting the programs of Lithuanian
American organizations and the Assembly of
Captive Nations, just as we are doing today
in commemorating this anniversary.

“The political independence and territorial
integrity of the Baltic Republics, Lithuania,
Latvia and Estonia, were to be deliberately
annihilated by one of their more powerful
neighbors.

I shall dedicate my own efforts to obtain-
ing positive action wherever possible to once
again permit the sons and daughters of Lith=
uanians to regain their long sought inde-
pendence, and to have the rights and bless-
Ings of a sovereign nation restored to them.
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this on any significant level up to this time,
Father Riego said.

The hearing followed requests by Spanish-
speaking residents and Sen. Joseph M. Mon-
toya (D-N.M.) to “do something about the
reported disgraceful conditions that Spanish
face in the city.”

A member of the Senate District Commit-
tee, Sen. Montoya is the only Senate member
of Spanish descent.

Speakers last night called upon the Coun-
cil to establish a Spanish-speaking affairs
unit under the mayor, hire bilingual school
teachers and place bilingual employees in
every department. They also called for Eng-
lish language- classes on a large scale for
adults and children.

Martin G. Castille, chairman of President
Nixon’s Cabinet Committee on Opportunity
for the Spanish Speaking, questioned
whether a largely black City Council will do
as much for the Spanish minority as for the
black majority.

“What's at stake here is whether oppor-
tunity for some will be achieved at the ex-
pense of others . . . whether we will prove
wrong what the historians said, that there is
no greater oppression than that practiced by
a recently oppressed minority.”

Castillo sald there is a wide gap between
the City Council’s “reputation for compas-
sion” and the conditions of Spanish-speaking
residents in the District of Columbia, Span-
ish-speaking residents “need the reassurance
of action,” he said.

[From the Washington Post, Dec. 27, 1969]
OUR LATIN QUARTER

The cry for help from the city's growing
Spanish-speaking population is being an-
swered but quite evidently more needs to be
done. Exactly how many Spanlsh-spea.king
persons live in the Washington ares is not
known. Unofficial and admittedly inaccurate
estimates range from 30,000 to 70,000, with
perhaps half the number lacking fluency in
English. Most of them live in what is fast
becoming a Latin Quarter with ethnic res-
taurants, food stores and even a motion pic-
ture theater offering Spanish language films,
This “Spanish” community is concentrated
in three adjacent neighborhoods, Adams-
Morgan, Columbia Heights and Mount Pleas-
ant, although there is also g small Spanish-
speaking enclave in Arlington as well. Be-
cause of differences in language and culture,
our Spanish-speaking neighbors feel isolated
and confused, and a long way from what was
home—Puerto Rico, or Cuba or elsewhere in
Latin America as well as our own Southwest,
Life here is hard for these transplanted peo-
ple; many live in rundown housing, and suf-
fer from a shortage of community facilities;
the level of unemployment is believed high.
These conditions are not unique for Wash-
ington, but the situation is aggravated by the
language problem. Senator Montoya of New
Mexico, the only member of the upper house
of Spanish descent, has made the cause of
the Spanish-speaking community his own
and has pressed the city to identify the
group’s needs as a step toward meeting them.
A hearing before the city council is scheduled
for next month.

Meanwhile, the eity has moved to improve
communication between the Spanish-speak-
ing group and the city government by adding
2 Spanish-speaking person to the city’s In-
formation and Complaint Center, by begin-
ning a program to traln 23 policemen in
Spanish, and by adding Spanish community
representatives to the Human Relations
Commission, the Recreation Advisory Board

__and the Committee on Veterans Affairs. Pllot

projects are being conducted at two public
schools to help Spanish-speaking students
and their parents adjust to the Washington
environment. A request for funds for a bi-
lingual teaching program in the so-called
model schools division was rejected by HEW
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last year, but will be resubmitted and, we
hope, approved this time.

The city lacks information on the com-
munity’s exact population, its cltizenship
status, level of education, unemployment
rate and housing conditions: a prompt effort
should be made by the city’s Human Rela-
tlons Commission to find public or private
funds to secure the data. It would help also
if one person were assigned, either by the
commission or the mayor's office, to serve as
& primary polnt of contact for the Spanish
community, New York City and Miami with
large Spanish-speaking populations have
provided such a resource and so has Arling-
ton, and we would do well to follow their
lead.

THE GI BILL—A SOUND INVEST-
MENT IN AMERICA’S FUTURE

Mr. YARBOROUGH. Mr. President,
the soundest investment in America, to-
day is education. Every dollar our Gov-
ernment invests in educational programs
comes back many times over in the form
of taxes on the increased earnings of
the people who receive advanced educa-
tion.

One of the most important education
brograms we have is the cold war GI bill.
This important legislation offers the over
6 million veterans of the eold war era
and the Vietnam war the chance to ob-
tain the education and training they
need to compete in our complex society.

Unfortunately, participation in the GI
bill education programs is far too low.
The reason for this poor rate of partici-
pation is the low allowance rates that
are paid veterans under this bill. To cure
this -problem, the Senate in October of
1969 passed H.R. 11959, which would
increase these rates by 46 percent. This
bill is presently in conference between
the House and the Senate.

For those who think that this bill is
inflationary and an unnecessary drain
on the country’s finances, I wish to
direct their attention to a short item
that appeared in the February issue of
Government Executive magazine in
which it is pointed out that the Gov-
ernment realizes a return on money it
pays out under the GI bill of eight times
the cost of the veterans education..

Mr. President, I ask unanimous con-
sent that this statement entitled “GI Bill
Pays for Itself,” from the February issue
of Government Executive, be printed at
this point in the Recorp.

There being no objection, the state-
ment was ordered to be printed in the
REcoRrp, as follows:

GI BrL PAYS FOR ITSELF

The Veterans Administration spends $4,-
680 for 36 months of college for an ex-~-GI.
With a college degree, Labor Department
statistics indicate, a man will earn $541,000
in his lifetime, or $201,000 more than a high
school graduate. He'll pay about $38,000 in
Income taxes on that extrs $201,000—about
eight times the cost of his education.

THE FLIMSY CASE AGAINST
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Case Against Carswell,” highlights some
of the petty and frankly silly efforts that
have been made to discredit Judge Cars-
well in recent weeks. Editor Clendinen, in
his usual perceptive fashion, demolishes
some of these futile muckraking excur-
sions. I ask unanimous consent that this
editorial be printed in the RECORD.

There being no objection, the editorial
was ordered to be printed in the REcorp,
as follows:

THE PLIMSY CASE AGAINST CARSWELL

Because of the importance of the office it
Is essential that nominees to the U.S, Su-
preme Court be thoroughly investigated by
responsible agencies. This is true in the case
of Judge G. Harrold Carswell of Tallahassee
or any other nominee. -

We cannot recall, however, that the back-
ground of any appolntee to the Supreme
Court or other high office has been so
minutely sifted in a search for faults as has
Carswell’s.

Civil rights and labor forces have been the
most energetic sifters. They have had help
from liberal Senators and newspapers,

Since the most exhaustive probing of Cars-
well’s finances turned up no suggestion of
impropriety—but mainly the fact that he
has to live on his salary—opponents had to
look elsewhere for stones.

One rather desperate tactic has been to tle
him to Ed Ball, the Florida financier, in hope
of whipping up stronger opposition by or-
ganized labor. The hard-fisted Ball is toxlc
to labor unions because the Florida East
Coast Ralilroad of which he is the largest
stockholder has been on strike since 1963 and
is running profitably.

Critics friumphantly produced an old
newspaper clipping reporting that Ball, who
also lives in Tallahassee, had attended a party
at the Carswell home. They also made an at-
tempt to read significance into Carswell rul-
ings in an anti-trust case against a Ball com-
pany, but the record showed the litigants did
not appeal the verdict in Ball’s favor.

The latest move to discredit Carswell was
a newspaper’s “discovery” that Carswell’s wife
in 1963 acquired from her brother some
waterfront property in Wakulla County
which carried a whites-only ownership re-
striction. She sold the property three years
later, with this and other restrictions re-
maining in the deed.

Anyone familiar with Southern land trans-
actions knows that a similar restriction is to
be found in the deeds of almost all subdivi-
sion properties, and that it is meaningless be-
cause the Supreme Court some years ago held
such clauses unconstitutional. Despite that
decision, many deeds still carry the restric-
tlon because of the legal complications of
formally removing it. Long after the Supreme
Court outlawed school segregation, for ex-
ample, Florida’s Constitution and laws still
contained old segregation requirements. They
were simply dead limbs, awaiting convenient
pruning.

These wispy implications of bias, strung on
a white supremacy speech which Carswell
made as a political candidate 20 years ago
and has repudiated, constitute the main case
ggainst him,

It is a case so flimsy that the Senate ought
to brush it aside and confirm Judge Carswell
with little debate.

R ————e—.
NOMINATION OF JUDGE CARSWELL,

TO BE AN ASSOCIATE JUSTICE OF
THE SUPREME COURT

e

CARSWELL
Mr. GURNEY. Mr. President, on Mon-
day, February 16, 1970, the Tampa Trib-
une ran a lead editorial by editor James
A. Clendinen dealing with Judge Cars-
well. The editorial, entitled “The Flimsy

Mr. HARRIS. Mr. President, yesterday
the Senate Judiciary Committee finished
its consideration of the nomination of
the Honorable G. Harrold Carswell to be
Associate Justice of the U.S. Supreme
Court and recommended approval of this




- thereafter, the people of Lithuaniaen-—RLVer,” however, isn’t that one,
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-nomination. A minority of the member-
ship of the Judiciary Committee voted
against this recommendation and were

armies of the Soviet Union. Forced to
surrender their traditional values and
robbed of their basic freedoms, the
given time to file a minority report. Lithuanian people' were subjected bo a
Having considered this matter care- Dolicy of systematic terror and political
fully, I must state that I do not agree Dpersecution that characterizes Commu-
with the action of the committee. I can- nist rule wherever it is instituted. Follow-
not vote to confirm this nomination. ing a period of brutal Nazi tyranny, dur-
In reaching this decision, I have been Ing which the Jewish population of
particularly impressed by the testimony Lithuania was virtually exterminated, the
of Prof. William Van Alstyne, of the Duke Russian military forces returned in 1944
Law School, and by Dean Louis H. Pollak, t0 reoccupy the war-torn nation. Since
of the Yale Law School. These men have that time, in viclation of international
carefully studied the judicial decisions 12w and against the will of its people,
rendered by Judge Carswell since he has Lithuania has remained incorporated in-
been a member of the Federal judiciary. to the Soviet state. )
Based upon the record, Professor Alstyne, _ In the face of this oppression, the
who, incidentally, supported the nomi- Lithuanians courageously continue the
nation of Judge Clement F. Haynsworth Struggle for restoration of their funda-
to be Associate Justice of the Supreme mental human rights. The United States
Court, has recommended against the con- 1as consistently refused to recognize the
firmation of Judge Carswell, and Dean illegal incorporation of Lithuania into
Pollak has said that his analysis led him the Soviet Union, and over the years
to conclude that Judge Carswell “pre- 1as manifested warm sympathy for the
sents more slender credentials” than Lithuanian cause of once again achiev-
those of any other nominee for the Su- 1€ freedom and self-determination.
preme Court in this century. ' On this occasion, I want to assure the
Based upon the testimony before the Peéople of Lithuania that America con-
Senate Judiciary Committee, I do not Uiues to support their just aspirations
feel that Judge Carswell has the kind Iof liberty and independence, and I want
of distinguished judicial record which is 'O _S¥Press my personal hope that the
required for this important position, and 8021 of Lithuanian self-determination
I am concerned, on the record of his Vil soon be realized.
judicial decisions in such matters, about
his judicial sensitivity in the basic and “WILD RIVER”—A TELEVISION DOC-
fundamental field of human rights. UMENTARY PRESENTED BY THE
As others have pointed out, President  NATIONAL GEOGRAPHIC SOCIETY

Nixon could easily find among the out- i
standing lawyers and jurists of America Mr. McGEE. Mr. President, I hope that

3 ¢ f the Members of this body had
3 good many men who are both residents Ma1y o ; ly
of the South and strict constructionists t1€ opportunity recent‘l‘y to take in the
of the Constitution who would not be television documentary “Wild River” pre-
subject to the objections which I and S‘?nt‘;fd by the National Geographic So-
others have raised concerning Judge C€1€WY.
; : The film presented two notable ecolo-~
. has n n done in this .
gﬁ;ﬁﬁﬂ That has not bee ! glstg, Dtls‘s. flﬁi\l'llza,nl{ and John Craighead,
o i Wyo., and their chil-
Appointments to the U.S. Supreme LSSidents of Moose, , an
Court, unlike appointments to the Presi- 9reR- Washington Post critic Lawrence
B : : Laurent wrote of it in words that do
dent’s Cabinet, for example, are for life. justice to the film and to th ]
It is, therefore, essential and in the pub- Which is m eh anth 0 he subject,
lic interest that such appointments meet ¥ o Sh. tuc more than the joys of
an exceptionally high test. This appoint- 1428 white water, but the study of the
ment does not do so and, accordingly, ecology of the river and the creatures

who depend on it.
should not be confirmed by the Senate. I ask unanimous consent that Mr.

Laurent’s article be printed in the
RECORD.
LITHUANIAN INDEPENDENCE There being no objection, the article
Mr. HARTKE. Mr. President, Febru- Wwas ordered to be printed in the Recorb,
ary 16 marks the 52d anniversary of the as follows:
Lithuanian Declaration of Independence.
It is particularly appropriate, in view
of the dedication of the United States School children all over the United States
to the principles of freedom and self-de- will be sitting in front of television sets to-
termination, that we stand together with night doing homework. They will be watching
free Lithuanians all over the world, to ‘““Wild River,” a one-hour documentary from
commemorate the day when Lithuania the National Geographic Soclety (7:30 pm.,
was made an independent nation. Cli)sx’ll‘;hg)rllﬁeisgﬁ specials are telecast each
., An ancient civilization, whose rich po- ..~ Tonight's is this season’s third, and
litical, economic, and cultural heritage the 19th documentary since the Naticmal
extends over nearly a millenium, Lithu- Geographic Society entered TV in 1965. By
ania was established as a free republic all odds, executive producer Robert Carr
on February 16, 1918, and recognized Doyle is entitled to make at least one pro-
by the United States in 1922. For 22 years gram that is dull and disappointing. “Wild

A TrULY FINE FiLM
(By Lawrence Laurent)

CONGRESSIONAL RECORD — SENATE

February 17, 1970

were graduated from Western High School.
Both earned doctorates in ecology. Each has
three children, two boys and a girl.

Their association with the National Geo-
graphic began when they were 17 and had
begun to study the hawks that nested in
the cliffs at Great Falls on the Potomac.

That association with the Potomac is part
of the story of “Wild River.” Thirty-three
years ago the Craigheads swam in the Po-
tomac and drank from it. The present pol-
lution of the Potomac and the Hudson River
in New York iIs used as contrast for the
clear, swift beauty of the Salmon River in
Idaho.

Throughout the. hour, narrator Joseph
Campanella speaks writer Ed Spiegel’s care-
fully documented words about the horrors
of alr and water pollution. The lesson, how-
ever is subtle, and it is overpowered by the
fine color photography and the obvious joy
that the Craighead family finds in the un-
spoiled wilderness.

The Craighead family sets out to tour the
“Wild River” in kayaks and rubber rafts.
John Jr,, 14, has even mastered the Eskimo
trick of flipping a kayak underwater and
causing 1t to right itself.

For this energetic and handsome family,
however, the trip is much more than just
shooting rapids. Along the way they check
the effect of pesticides on the endangered
golden eagle, inspect the remains of a once
lively mining town, study the life cycle of
the salmon fly and forage for a meal of
yampa bplant, camas plant, fish, mussels,
fresh water clams and rattlesnake.

Rattlesnake? Narrator Campanella says:
“To the Craigheads, the rattlesnake is a
prized catch to be added to the evening meal.
It’s a delicacy with the flavor of chicken.”

After the month-long trip up the Salmon
River, the Cralghead family is seen in the
Florida Everglades, visiting 80-year-old Dr.
Frank Craighead Sr. He is trylng to protect
the wildlife in’ that threatened area.

“Three generations of Craigheads have
fought for the wilderness,” Campanella says.
“They see it threatened and they wonder
what will be left for those who follow?”

One thing that will be left is a spectacu-
larly lovely film called “Wild River” that
will be useful for years to come.

PRESERVE BIG THICKET'S ARTE-
RIAL SYSTEMS BY CREATING A
NATIONAL PARK

Mr. YARBOROUGH. Mr. President,
one of the most pressing issues of our
time is that of protecting our natural
heritage from despoilation and destruc-
tion. Growing numbers of individual citi-
zens and groups are becoming aware of
this threat to the delicate ecological bal-
ance in our dwindling areas of natural
beauty and wonder, and are demanding
action to preserve the remnants of our
once unspoiled natural wonders. Support
for the effort to establish the Big Thicket
National Park in Texas is growing daily
and I have received numerous letters of
endorsement for my bill, S. 4, from these
concerned individuals and groups.

Many articles about the Big Thicket
have appeared in conservation and na-
ture periodicals published throughout the
Nation. One of the most thoughtful and
pertinent articles published to date is one
authored by my fellow Texan and fellow

This hour brings back to television the
zestful, purposeful Craighead family. They
were seen two years ago when the Geographic
televised a study of thelr work on the grizzly
bear of the American West.

Doctors Frank and John Cralghead are
twins who grew up in Chevy Chase, and

joyed the blessings of liberty and do-
mestic security under a democratic form
of government. In 1940, despite the flerce
resistance and resolute courage of its
patriotic citizens, this small but proud
nation was invaded and occupied by

conservationist, Mr, Edward C. Fritz. Mr.
Fritz proposes a plan whereby the life-
blood of the Big Thicket—its beautiful
waterways—should be included in any
plan for preservation of the Big Thicket
for posterity. Mr. Pritz quotes the Izaak
Walton League of America, which sup-
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NOMINATION OF JUDGE CARSWELL

Mr, INOUYE. Mr. President, after
carefully considering the proceedings of
the Judiciary Committee’s hearings on
the elevation of Judee G. Harrold Cars-
well to the Supreme Court, I am ready
to announce my decislon on this nomi-
nation. I am ready to announce that I
will vote against Judee Carswell’s nomi-
nation to our Nation’s Highest Court.

When our President indicated that his
nominee to the Supreme Court would bhe
a man of great judicial distinction as
former Justices Oliver Holmes and Louis
Brandeis, I expected Judge Carswell to
be a man of great stature—a man who
would stand as tall as his illustrious pred-
ecessors. Yet the hearings on his nomi-
nation have shown Judge Carswell to be
a man Ilacking legal distinction. During
these hearings, the foremost legal schol-
ars in our Nation severely questioned his
record on the bench. A case in point Is
the testimony of Dean Louls H. Pollak of
the Yale Law School who stated that
Judge Carswell was & man who “has not
demonstrated the professional skills and
the larger constitutional wisdom which
fits a lawyer for elevation to our High-
est Court,” and concluded:

The nomlnee presents more slender cre-
dentials than any nominee for the Supreine
Court put forth in this century.

To elevate to the bench of the Highest
Court in our Nation a man whose judicial
career has been deseribed as one of con-
sistent mediocrity, even by some who
support his nomination, would serve only
to deteriorate the credibility of the Su-
preme Court at a time when its very wel-
fare and prestige hang in the balance.
To support his nomination would be to
violate my conscience and that of the
American people.

Judge Carswell’s lack of legal luster
would alone be grounds enough for ques-
tioning his nomination. The Judiciary
hearings have, however, revealed yet an-
other area of concern. I speak here of
his philosophy on one of the most critical
Issues facing our Nation today—ecivil
rights.

While I admit that I would have ex-
pected a nominee to the Supreme Court
to have shown by word and deed a deep
commitment to the principle of equal op-
portunity for all citlzens, so eloquentiy
expressed in the 14th amendment of our
Constitution, I do not base my opposi-
tion to Judge Carswell on the speech he
delivered in 1948 expressing his vigorous
belief in the “principles of white suprem-
acy.” I am, however, alarmed by the
fact that since delivering this speech 22
years ago, Judge Carswell has done little
to indicate by deed or decision that his
views on civil rights have changed in
any way.

The Senate Judiciary hearings have,
in fact, revealed that between 1858 and
1969, 15 of Judge Carswell’s decisions on
civil rights and individual rights cases
were uhanimously reversed by the Fifth
Circult Court. Even those who support
his nomination have admitted that his
decisions in five cases “may fairly be
described as antieivil rights.” To support
Judge Carswell’s nomination in view of
this record would serve only to further
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polarize our Nation in opposing camps,
This I cannot and will not do.

The hearings also pointed out that as
recently as 4 years ago Judge Carswell
sold property with a provision that
ownership, occupancy, and use of the
property would be restricted to members
of the Caucasian race.

I was astounded that the White House
reacted to this disclosure by stating that
“this particular incident is not isolated
at all.” While I have no doubt that there
are hundreds if not thousands of real
estate deeds in this country which con-
tain racial covenants, it is quite another
matter to find such a covenant appearing
in a deed held by a man who aspires for
the High Bench. That Judge Carsweill
claims he was not aware of the covenant
is hardly an excuse we can accept from a
lawyer and judge.

If Judee Carswell had, in fact, re-
nounced the doctrine of white suprem-
acy enunciated in his 1948 speech, he
should have shown a change of heart by
deed rather than mere rhetoric. Opposi-
tion to the racial covenant covering the
property he sold would have illustrated
his belief by deed. Here was an opportu-
nity he “missed.”

To support Judge Carswell’s nomina-
tion under these circumstances would
cause a serious loss of faith on the
part of the American people in our ¢om-
mitment to the principle that every citi-
zen should have an equal opportunity to
participate in the system and share its
rewards. To support his nomination
would undermine the prestige of the
highest court in our Nation at a time
when its very strength is being tested.

It is only because I do not think Judge
Carswell meets the standards of the high
bench that I have decided to vote against
the confirmation of his momination to
the Supreme Court. It is my belief that
the members of the highest court in our
Nation must demand our complete con-
fidence.

APOLLO 12 EXHIBIT AND LECTURE

Mr, MANSFIELD. From 2 until about
3:30 p.m. today in the hearing reom of
the Senate Commiitee on Aeronautical
and Space Sciences—room 235, Old Sen-
ate Office Building—there will be a dis-
play of material brought back by the
Apollo 12 mission, including a lunar
rock. There will also be examples of the
effect of lunar soil on the growth of molds
and plant life,

At 2 p.m. there will be a short lecture
by an expert from NASA, after which
the display will be available for in-
spection.

All Senators and staff members of the
Senate are invited to attend.

AN INTERVIEW WITH
ALF LANDON

Mr. PEARSON. Mr. President, the
State of Kansas has been the home of
many fine men. And one of them is Alf
Landon.

Remembered nationally, perhaps, only
as the man who was defeated for the
Presidency, AIf Landon is recognized in
Kansas today as one of the country’s
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most progressive and discerning think-
ers. This man is surprisingly contempo-
rary. Yet this thought bear the unmis-
takable ring of history and clarity.

I invite the attention of the Senate,
then, to the important ideas expressed by
this friend of mine in a recent interview
which appeared in the Eansas City Star
magazine on January 13, 1970. I ask
unanlinous consent that the interview
be printed in the RECoORD.

There being no objection, the inter-
view was ordered to be printed in the
Recorp, as follows:

THE VIEw From ToPEXA: A CHAT WITH
ALF LANDON

(By Ivan G. Goldman)

(Goldman, a STAR Magazine stafl writer,
taped the accompanying interview and sent
& trahscription of it to Landon. It was re-
turned with the comment, “That’s as good
an interview as I've ever had.”)

After belng soundly trounced in his 1936
presidential bid, Alf Landon never rgain ran
for public office. But the affable Kansan was
not the man to sulk or fali to speak out,
and from his Topeka home over the years he
has kept & watchful eye on America and iis
place in the world, issuing statements from
time to time on topics ranging from oil tar-
iffs to disarmament.

Meanwhile, dignitaries throughout the
years have streamed to Landon to pay hom-
age, or, more often than not, to seck ad.
vice, Among them was George Romney, who
came to regret his fallure to heed Landon's
words, In 1866 Landon told the presidential
contender to avold national exposure and
concenfrate on his Michigan gubernatorial
duties until at least the fall of the follow-
ing year, But Romney opted instead to grah
an early lead in the national limelight—a
strategy that proved unsuccessful,

Landon’s adherence to Progressive Repub-
licanism goes back more than a half-century;
his has been & continuous effort to moderate
the Grand Old Party, But Landon’s policy
statements have oftentimes been pointedly
nonpartisan, placing praise or blame with
regard to issues, not political affiliations. And
this independence wunderstandably engen-
dered enmity from certain party stalwarts,
At the 1948 National Republican convention,
for example, his opposition to Gov. Thomas
B, Dewey of New York caused such bitterness
elnong the Kansas leadershlp that to this
day it has not wholly subsided.

Landon 15 a man who denounced the
Kansas Ku Klux Klan during its zenith in
the 205, when supposedly courageous poli-
ticiahs kept expediently quiet. He is an oil-
man who fought the big oil companies, and
not long ago he piblicly advocated a reduc-
tion in the o1l depletion allowance. And
Landon was & conservationdst long before
most individuals knew the word’s definition,

But despite his achlevements and abilities,
Alfred M. Landon still 1s most widely known
for the election of 1936, when he opposed the
popular presidential ineumbent, Franklin
Roosevelt, and lost 27,478,673 to 18,670,583 in
the popular vote. Until the Goldwater de-
bacle of 1964, Landon Jost the presidency
by a greater margin than any man in history.
He admitted afterward that he Enhew he
would lose, although, of course, one would
never have known it by watching his deter-
mined campalgn,

It 18 almost certain that no Republican
oould have ousted Roosevelt that year, and
Landon’s campalgn was in fact & sacrifice
for the party good. The only Republican
governor to win reelection In 1934, he be-
came the leading G.O.P. contender two years
before his bout with Roosevelt. Landon had
won the governorship in 1932 in a& tight 3-
way race; he went on to inspire confidence in
his fellow Kansans during those dark De-
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agreement negotiated with Japan on Okl-
nawa, I want to say thet I am fully cog-
nizant—as 1s Secretar¥ Rogers—of the im-
plications of the Senate vote on Benator
Byrd's resolution of November 5. We Intend
to stay it close totich with the Congressional
leadership and appropriate committees ss
our negotlatlons with Japan go along. As
you know, we have already discussed Okl-
nawa reversion with many members of the
Congress and have benefited from your
views.

It was because of the Importance of Con-
greseional judgment that we inserted into
the Joint Communique of November 21 the
statement that consultations with Japan
would be expedited with a view to accom-
pilshing the reversion during 1972 subject
to the conclusion of specifle arrangernehts
with the necessary legislative support.

Let me assure you that the Executive
Branch will continue to maintain close con-
tact with the Legislative Branch in order to
work out mutually satisfactory arrangements
for handling the problem of Okinawsa rever-
slon, including the appropriate form of Con-
gressional participation in this matter,

You also expressed concern, &8 a result of
your discussion with our commanders in the
Far East, that we could not fulfill our com=
mitments tn the Far Easst with the restric.
tions of the 1972 formula, I want to assure
you that I gave the fullest consideration to
this most iImportant aspect of my talks with
the Prime Minister. He and I agreed, as the
communique stated, that it was important
for the peace and security of the Far East
that the United States should be in a post=
tlon to carry out fully its defense treaty obli-
gations in the ares and that reversion should
not binder the effective dlscharge of these
obligations,

As 8 result of my talks with the Prime
Minister, I am convineed that the arrange-
meénts we will make for reversion will not
impair our ability to meet our security com-
mitments In Asla. This belief 18 shared by
my senior military advisers. I also feel
strongly that resolution of the Okinawa
queation 1s essential to healthy relations over
the long term with & most Important Asien
ally, the Government and people of Japan.

I appreclate your writing to me about this
Important matter.

Sincerely,
RICzIARD NIRON,

AMERICAN BAR TO COSPONSOR
LAW CONFERENCE WITH ISRAEL
BAR IN TEL~-AVIV

Mr, GURNEY, Mr. President, I ask
unanimous consent to have printed In
the ReEcorp a news release from the
American Bar Association cohcerning &
forthcoming 3-day conference—March
30-31, April 1, 1970—on the “Legal As-
pects of Doing Business in the United
States and Israel” which Is jointly spon-
sored by the American Bar Association
and the Ysrael Bar.

The conference is designed to provide
meaningful and practical legal Informa-~
tion to American and Israel lawyers,
business executives, and managers on
how t¢ export to, sell in, or manufacture
within the United States and Israel,

The American Bar Association is as-
serting a new leadership in a positive al-
lied program of economic cooperation
with Israel. I wish to express my admira-
tion for the American Bar Association
and my high esteem for its officers and
members for their great contribution to
the expansion of American-Israel trade
Telations.

I think it appropriate to speak outl at
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this tlme also concerning the mindless
and indiscriminate murderous acts dl-
rected against civil aviation by Arab ter-
rorists in recent days. The Soviet agi-
tators In the Middle East and their Arab
puppets are apparently insensitive to
world public opinion. They should know,
however, that civilized people deplore
these acts of premeditated murder and
that they are revolted by them. These
insane tactics cannot be allowed to con-
tinue. In this connection, I ask unani-
mous consent to have printed in the
Recorp an editorial from the New York
Times, Sunday, February 22, 1970. The
Times’ suggestion contained in the edi-
torial, seems most appropriate:

The sppropriate response lies in a world-
wide cut-off of air trafic to and from the
Arab states by all carrlers of all nations until
such time as there is assurance that a way
has been found to end the Palestinian threat
to unoffending planes, passengers, and
CTews.

There being no objection, the news
release and editorial were ordered to be
printed In the Recorp, as follows:

AMERICAN BaR To CosPolsoR LAwW CONFER-
ENCE WITH ISRAEL BAR IN TEL AvVIV

CHICAGO—~AN International conference on
the legnl aspeots of dolng business in the
Unlted States and Israel will be held in Tel-
Aviv March 30, 81 and April 1 under the joint
sponsorship of the American Bar Assoclation
and the Israel Bar.

In announcing ABA partielpation In the
conference, President Bernard Q. Segal sald
it was part of a continuing effort to foster
closer oooperation between the U.S. legal pro«
fession and lawyers of other nations,

The conference wiil be open to any inter-
ested T.S. lawyer. It will bring together rec-
ogniZed Jegal authorities of both countrles as
speakers, panelists and workshop leaders ex-
ploring legal problems and solutions afecting
trade and Investment between the two na-
tions. Topics will include taxation, lmport-
export regulations, end foreign investments,
The sessions will be held at the Hilton hotel
in Tel-Aviy, Israel,

The American Bar Associations Sectlon of
International and Comparative Law iz ar-
ranging U.B. participation through a com-
mittee under the chairmanship of Charles
R. Norberg of Washington, D.C. The ABA
Section iz headed by David M. Gooder of
Oakbrook, Il1,

Program, registration and travel informa-
tion may be obtalned by wriling to Foreign
Tours, Ino,, 500 Fifth Avenue, New York, New
York 10036.

ARAB AR OUTRAGES

The death of 47 persons a8 the result of &
bomb explosion aboard a Swiss alrliner
bound for Israel is the ultimate outrage in
the murderous campsalign Paleatinian terror-
ists have been conducting against Innocent
alr travelers. The response must ¢ome from
the world, not from Israel alone.

The boundless nature of the peril as well
as its recklessness is made plaln by the fact
that only a miracle kept 38 other persons
from golng to their death when another
bomb went off in a mall sack aboard an Aus-
trian airliner over Germany. Even though no
official determination has been made, there
is no reason to question the boast of a fanat-
ical guerrilla organizetion in Beirut that it
was responsible for the fatal explosion.

A competition in murder has apparently
developed samong these groups of ulira-
militants, each trying to outdo all the others
in the monstrosity of its excesses. They are
an abominatjon to whatever is legitimate in
the cause of the Palestinian refugees, pro-
faning thelr aspirations to national recogni-
tion,
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'The destruction of a planeload of people,
smong them one of Israel’'s most distin-
guished chest specialists, 1s an uhspeakable
horror. Now come warnings of more “inci-
dents” and a special concern over the safety
of Israell Forelgn Minister Abba Eban, sched-
uled to arrive in Munich today for a visit to
the memorial to the Jewlsh dead at Dachau.
There 13 a Kkinship i3 bestiality between
the indiscriminate killlng practiced by the
Palestinian extremists and that of Hitler's
Nazis.

The answer lies in effective actlon by re-
sponsible Arabs to punish and restrain these
fanatics, but it is clear that no will to act
will develop In the absence of the most
severe external sancltions. These must not
take the form of punitive bombings directed
sgalnst Arab civllian cehters by the Israslis,
gregt as is the provocation. The appropriate
responsce lies in a worldwide cut-off of air
trafic to and from the Arab states by all
carriers of all natlons until such time as
there is assurance that a way has been found
to end the Palestinian threat to unoffiending
planes, passengers and crews.

CARSWELL: OPINION OF HIS
FELLOW JUDGE3

Mr. ALIOTT, Mr. President, I have
decided to vote in favor of the confirma-
tion of the nomination of Judge Carswell.
In doing so, I have been particularly im-
pressed by the high opinion in which he
is held by his fellow judges of the U.S.
Court of Appeals for the Fifth Circuit, I
think it is just a matter of commonsense
to say that it is much easier to fool people
at a distance than it is at close range. If
you are an athlete, you may be able to
fool the spectators in the stands as to
how good a player you are, but you can-
not fool your teammetes. By the same
token, the best and most critical evalua-
tion of a judge ought to come from his
fellow judges, with whom he works year
in and year out. Here Is what three of his
fellow judges from the Fifth Circuit have
said about him to the chalrman of the
Senate Judiciary Committee:

Judge Carswell is a man of impeccable
charactar, e s dedicated in his work and
vigorous In its application, As & member of
our court, hls volume and quality of opinions
is extremely high .. . Judge Carswell has
the compassion which 18 so important in a
Judge.

Those are the words of Clrcult Judge
Homer Thornberry, Here is what Clrcuit
Judee Warren Jones said about Judge
Corswell:

I regard Harrold Carswell as eminently
qnalified 1n every way—personality, Integrity,
legal learning and judiclal temperament—ifor
the Supreme Court of the United States.

Judge Elbert P, Tuttie, for many years
Chief Judge of the Fifth Circuit, also ad-
vised the Judiciary Committee of his
opinion of Judege Carswell:

I have been Intimately acquainted with
Judge Carswell during the entire time of his
service on the federal bench, and am particu=
larly aware of his valuable service as an ap-
pellate judge, during the many weeks he has
sat on the Court of Appeals bolth before and
after his appointment to our court last sum.
mer. I would llke to express my great confi-
dence in him as a person and a3 & judge.

The opinion of distinguished judees
such as these fortifies my conclusion that
Judge Carswell will serve his country well
as an Assoclate Justice of the Supreme
Court.
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professlons personnel)” after “tralning pers

sons” each place 1t appears In clause {1),
{6) (A) by striking out “Surgeon General”

and inserting in lieu thereof “Secretary”, and

{B) by inserting at the beginning of such

section the following heading: “Health Serv-

ices for Domestle Agricultural Migrants”.
And the Senate agree to the same.
That the Senate recede from its amend-

ment to the title,

RALFH 'W. YARBOROUGH,

HARRISON WILLIAMS,

EpwaRrD KENNEDY,

GAYLORD NELSON,

TuOMAS F, EAGLETON,

ALAN CRANSTON,

HarorLp B, HUGHES,

FPErER H. DOMINICK,

Jacos K. Javrrs,

GEeorGE L. MURPHY,

WnisTonN PrOUTY,

Wat, B, SaXBE,

on the Part of the Senate,

HABLEY O, STAGGERS,

JOHN JARMAN,

Paul G. ROGERS,

DaVID SATTERFIELD,

‘WILLIAM L. SPRINGER,

ANCHER NELSEN,

TivM LEE CARTER,

Managers on the Part of the House,

The PRESIDING OFFICER. Is there
objection to the present consideration
of the report?

There being no objection, the Senate
proceeded to consider the report.

Mr. YARBOROUGH. Mr, President,
the conferees have agreed to an exten-
sion of the Mierant Health Act, H.R.
14733, For the Nation as a whole, 900
counties furnish seasonal homes, or work
areas—or both—for an estimated 1,000,-
000 migrant farmworkers and their de-
pendents. About one-fifth of the Nation’s
total mierants live seasonally in 117
counties of Texas, and go out from Texas,
their homeland, to work the fields in
other States.

For a variety of reasons, migrant
farmworkers and their families are the
group most likely to be bypassed by na-
tional health gains, They are poor, live
in inadequate housing, are often geo-
graphically isolated, belong to various
minority groups—chiefly Mexican-~
American and Negro—and frequently
lack knowledee of good health practices
and of community health resources.

The *“channels” t0 gain access to
health care frighten and confuse them,
for they fear the sterile atmosphere of
the typical clinic or hospital, Moreover,
their constant movement hinders con-
tinuity of the scanty services they do re-
ceive, Many of their temporary commu-
nities look upon them as transients for
whom the community feels no responsi-
bility. These communities often lack
enough physicians, dentists, and nurses
to meet the needs of local residents, let
alone the needs of people “just passing
through.”

The result is a heavy burden of ill-
ness and disability. Tubercwlosis is 17
times more frequent and infestation with
worms 35 times more frequent among mi-
grants than among ordinary patients.
Mortality from tubercwlosis and other
infectious diseases is 2% times the na-
tional average, Mortality from accidents
is nearly 3 times the national average.
Infant mortality is at the national rate
of 20 years ago. As late as 1966, in two
Texas border countles—Cameron and

Managors
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Hidalgo—which are home for many
thousands of Mexican-American mi-
grants—29 percent of the births occurred
outside of hospitals, compared with 2
percent for the Nation as a whole.

At the fiscal 1969 appropriation level
of $8 million, the amount avallable na-
tionally per migrant is $8. Even when
contributions from other than migrant
health sources are added, the total aver-
age health expenditure per migrant is
little more than $12, This can be com-
pared with the national average per cap-
ita health expenditure of over $250.

Because of these great needs, the con-
ferees have agreed to legislation which
would extend the Migrant Health Act for
3 years and increase the appropriation
authorization from $15 milllon in 1970
to $30 million in 1973.

The House bill provided that the Sec-
retary may use funds under the Migrant
Health Act to provide health services to
nonmigrants the same as to migrants if
the Secretary of Health, Education, and
Welfare determines that the expenditure
would improve the health of migrants.
The managers on the part of the Sen-
ate have agreed to this amendment
recognizing that, in some circumstances,
it is difficult to achieve the purpose of the
act without improving health conditions
for all persons when living and working
together. Sanitation programs, water
supply improvement, and rat control ef-
forts are examples of this fact. We agreed
that in using funds appropriated to
carry out the purposes of this provision,
the Secretary shall be reasonably assured
that this will not result in a reduction
of effort or unduly discourage an expan-
sion of the effort by any State, county,
or municipal hody to provide health care
services to migrants. We wish to empha~-
size that In providing services under the
Migrant Health Act, under all circum-
stances, all other resources should be
exhausted and responsibilities assumed
for nonmigrants should be transferred to
appropriate local bodies whenever pos-
sible,

The Senate amendment provided that
the Secretary must be satisfied that per-
sons representative of the population
served and others in the community
knowledgeable of migrant health needs
have been given an opportunity to par-
ticipate in the development and imple-
mentation of each program, The House
bill contained no provision on this sub-
ject. The managers on the part of the
House have agreed to this amendment.

Two years ago, when this act was last
extended, the conferees agreed that it
“should also be considered as a perma-
nent and separately identifiable pro-
gram.” Because residency requirements
still exclude migrants from many State
health programs and because there con-

tinues to be a lack of willingness or fi-

nancial ability to include migrants in
State and loeal programs for the general
population, we wish to restate this po-
sition and express concern that the 1968
Public Health Service reorganization
may have seriously compromised the
separately identifiable status of the pro-
gram, contrary to the intent expressed
in last extending the act.

The extension, the increases in funds,
and the improvements in the act agreed
to by both Houses are absolutely neces-
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sary if we are ever to meet such great
needs.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the conference re-
port,

The report was agreed to.

THE CARSWELL AFFAIR

Mr. BROOKE, Mr, President, the Sen-
ate will soon be called to act upon the
nomination of Judge G. Harrold Cars-
well to be Associate Justice of the Su-
preme Court. The Senate bears no less
responsibility than the President in the
process of selecting members of the Su-
preme Court; for both the Senate and
the President are charged by the Con-
stitution to insure the Inteerity and high
quality of the third branch of Govern-
ment. Thus, the question of conflrmation
in such cases iz of unique importance, I
have withheld eomment on the nomina-
tion until the completion of my study of
the hearing record and other relevant
materials, including a number of Judge
Carswell’s written opinions as a district
judge. I have given the pending nomina-
tion as careful and deliberate an evalu-
ation as I could.

I will vote against conflrmation of
Judege Carswell.

Mr. President, I had earnestly hoped
for a nominee who would unite this body
and this Nation in approval of his quali-
fications. I would have been pleased to
conclude that the criticism of this nomi-
nation was unfounded and that Judge
Carswell’s performance as a lawyer and
jurist should be rewarded by appoint-
ment to the highest court. In some areas
of the law I believe that Judege Carswell
shows competence, though not the clear
distinetion which the country rightly de-
mahds In & Justice of the Supreme Court,
But competent service on & lower court
may well be a prelude to growth on the
highest tribunal, If that standard alone
governed, Judge Carswell might easily be
entitled to the benefit of the doubt.

Particularly in this instance, however,
that is not the only relevant test. It could
not be sufficient for a man who began his
public career with a profound and far-
reaching commitment to an anticonsti-
tutional doctrine, a denial of the very
pillar of our legal system, that all citizens
are equal before the law. G. Harrold
Carswell's 1948 pledege of external alle-
giance to white supremacy, even when
read in the context of a heated political
campaign, is irreconcilable with the
American system of justice. It is impor-
tant to recognize that his professions in
that year are not only alien to the law
as it stands today; they were clearly hos-
tile to the constitutional standard which
had prevailed at least since Plessy against
Ferguson before the turn of the century,

I doubt sericusly that, had the nomi-
nee’s expressed views of 1948 been known
to the President, Judge Carswell’s name
would have been sent to the Senate. Had
they emerged prior to the nomination, a
more careful analysis of the prospective
nominee’s overall record would have been
required, and analyzed in that context;
it would probably have been found lack-
Ing. While such remarks by a young, but
mature political candidate may not by
themselves be disqualifying, they do pose
in stark rellef a central question: What
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subsequent evidence indicates that the
individual has abandoned a doctrine
clearly offensive to the law and the ideals
of this Nation.

I confess that I was eager to dlscover
such evidence. I searched the record for
convincing proof that Judge Carswell’s
later actions revealed a true dedication
to the prineciples of equal rights under
law. I searched in vain.

It is, of course, frue that the judge
has publicly repudlated the 1948 state-
ment and has denied that he is not a
racist. His declaration deserves to be
congidered fairly, out it cannot he al-
lowed to weigh more heavily than his
deeds. In examining his private and pub-
lic record, I find it barren of the kind
of affirmative statements and efforts
which would suggest that Judge Cars-
well had in fact rejected his earlier
views. On the other hand, that same rec-
ord includes a number of actions which
either confirm or invite suspicion that
his anticonstitutional inclinations con-
tinued to hold sway. Given such an ex-
treme initial pronouncement, substan-
tial and positlve evidence would be
required to demonstrate that the indi-
vidual had adopted a position compatible
with the Constitution. If such evidence
exists, the nominee has not offered it.

Five years after the now-famous
speech, Mr. Carswell became a princi-
pal subscriber and charter member of
the Seminole Boosters, Inc. It appears
that notarized documents bearing his
signature, dated April 14, 1953, and car-
rying the letterhead of his law firm, ex-

- plicitly excluded nonwhites from mems-
hership. Even though the university
supported by this club has subsequently
integrated, there has reportedly been
no amendment of the orlginal “whites
only” provision of the booster c¢lub’s
charter,

Three years later, in 1956, after the
Supreme Cowrt had begun desegrega-~
tion of muriicipal golf courses, U.B. At-
torney Carswell joined others in arrang-
ing to convert the Tallahassee public
golf course into a private country club.
The judge denjes any intent or knowl-
edee that this was a device to exclude
black citizens from use of the facilities,

I consider Judge Carswell’s testimony
on this episode disingenuous. I cannot
believe that he was unaware that the
scheme had a discriminatory purpose
transparently at odds with then-current
ruling of the Supreme Court. Indeed,
affidavits from black and white citizens
of Tallahassee attest to the fact that the
private country club arrangements were
commonly known to be a ruse to evade
compliance with the Court’s standards.
Least of all is it likely that a U.S. attor-
ney, familiar with developing Pederal
law in this field, could have been oblivi-
ous to the impllcations of this maneuver,
Most serfous is the indication that Mr.
Carswell, who had sworn to uphold the
Constitution and the laws of the land,
would have lent his support to such an
effort. What might be discounted, though
not eondoned, on the part of some pri-
vate citizens, is a grave breach of re-
sponsibility on the part of a Federal offi-
cial responsible for enforelng the guar-
antees of equal protection of the law to
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all cifizens, It does nothing to remove
the lingering suspicion that he continued
to adhere to his 1948 views.

Judge Carswell’s later service on the
Federal district court, and more recently
on the appellate court, presents a com-
plicated picture. The law is ever com-
plex, and a judge’s decislons must neces-~
sarily include some c¢ontradictlons and
ambiguities. Nevertheless, the judge’s de-
cisions afford no sufficient reassurance
that he has come to recognize his re-
sponsibilities to protect the egual rights
of all those agppearing before him, This
disturbing observation is reinforced by
the judge’s failure to rebut or even to
address In detaill reports by a number
of attorneys that he was on occasion
personally hostile to them and to their
efforts to seek relief on civil rights com-
plaints.

It is not possible to discuss all the rele-
vant cases In depth, but several high-
lights stand out in the record. In the
fleld of school desegregation, Judge Cars-
well appears to have consistently moved
at the slowest possible pace, repeatedly
stretching out judicial action and effec-
tively delaying relief for those seeking
reasonshle compliance with the historic
requirements of the 18954 Brown declsion.

Is it really suggestive of a commit-
ment to equal opportunity that Judge
Carswell consistently approved desegre-
gation plans that would have postponed
compliance until the mid-seventles, two
decades after the Court decreed that
school boards should act with all delib-
erate speed?

Is it realiy suggestive of such commit-
ment that, as iate as 1966, Judge Cars-
well denled the right of Negro chiidren
to sue for desepregation of the State re-
form school, holding that the children
were no longer inmates and hence had
no standing? The Supreme Court had
already held repeatedly that a plaintiff
could sue as a former or potential user
of a facllity.

Is it really suggestive of such commit-
ment that Judege Carswell dismissed &
1968 civil rights case merely on the basis
of a defendant’s afidavit, when higher
courts had already made clear that such
affidavits had no probative value?

Is it really suggestive of such commit~
ment that Judge Carswell so frequently
chooses to dismiss habeas corpus actions
without even granting hearings to the
petitioners?

Or do these and other cases in which
Judge Carswell was 50 often reversed by
higher courts suggest a pattern of dila-
tory, minimal action which tended to
frustrate rather than promote the cause
of justice?

Especially in light of Judge Carswell’s
previous history, I cannot dismiss this
pattern as simply the product of a strict
constructionist. I share the willingness
of other Senators to confirm s strict
constructionist, from the South or any
other region of the country. But I have
concluded that Judge Carswell's szelf-
proclaimed conservatism cannot excuse
the behavior and decisions which tend
more to confirm than to contradict the
thrust of his initial views on racial su-
premacy.

A frue conservative, a true strict con-
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structionist would fully respect and up-
hold the individual rights which are this
Nation's greatest legacy,

Judge Carswell has many fine attrl-
butes: He has served his country in war
and peace, he has acquired a good edu-
cation, he has raised a family of which
he can be proud, he has avoided dubious
financial arrangements or apparent ¢on-
flicts of interest. But in his public acts
and pronouncements, the manner in
which he apparently conducted his court,
treated litigants, and regarded counsel,
he has shown that he lacks an essen-
tial sensitivity to the preeminent issue
of our time.

I cannot in good conscience support
confirmation of a man who has created
such fundamental doubts about his dedi-
cation to human rights.

President Nixon, in his inaugural ad-
dress, proclaimed his commitment to
bring us together. I share that commit-
ment, for I profoundly belleve in the goal
of an integrated society in which all
men can live in dignity and mutual re-
spect. All my efforts—in Massachusetts,
in the Senate, as a member of the Kerner
Commission and in other capacitles—
have been directed toward that goal. I
do not believe this nomination serves
that vital goal.

We have problems in our country and
in our world which must be overcome—
problems of economic underdevelopment,
of environmental pollution, of the an-
tagonism of one natlon or one ideology
agalnst another, We cannot succeed—
indeed, we cannot even survive—if we do
not learn, and learn soon, to overcome
the superficial barriers of race, ethnicity,
or religion which presently posge the
most difieult and the most irrational
hedges to humnan achievement.

It is in the nature of extended legls~
lative review that the Senate has an op-
portunity to review Judge Carswell’s
nomination more thoroughly than did
the Presldent. If it concludes, as I have,
that the President’s laudable quest for
greater harmony in our society will be
undermined by this appointment, I trust
that the Senate will deny confirmation of
this regrettable nomination.

Mr, GOODELL. Mr. President, will the
Senator yield?

Mr. BROOKE. I yield to the Senator
from New York,

Mr. GOODELL, Mr, President, I com~
mend the Senator from Massachusetts
for his very eloquent statement. I know
full well that the Senator from Massa-
chusetts did not prejudge this nomina-
tion on any superficial grounds. I know
full well the intense examination of con-
science which the Senator from Massa-
chusetts has undergone since this nomi-
nation was sent to the Senate, I think
this eloquent statement is a significant
development in the consideration of this
nomination by the Senate, and I com-
mend the Senator for it.

I know that the Senator, as a former
attorney pgeneral and s dlstinguished
lawyer, took an objective view of this
nomination and found in conscience that
he could do nothing but oppose it.

Mr. BROOKE. I thank the disiin-
gulshed Senator from New York. I am
very grateful to him for his understand-
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ing of the deliberation and the consider-
ation that I had to give to this nomina-
tion.

I assure the Senator from New York
that, as he has said, I considered the
nomination with the benefit of my legal
training and with the strong convictions
that I hold concerning this Nation and
the problem of race relations in this
Nation,

I think it is regrettable that there has
heen sent to the Senate for confirmation
to the highest court in the land the
nomination of a man who, by his own
public pronouncements, demonstrated
that he harbored racist views. I think it
is even more regrettable that at no time
during his relatively long public career
has he showed any indication of having
changed. I looked, as I have said, to find
this change in his mind and in his heart,
hut I found no evidence of change which
would enable me in good conscience to
vote for confirmation of his nomination.

I know that this particular nomina-
tion is one which all our colleagues will
have to consider with great thought. It
comes behind another nomination which
the Senate felt it had to reject. I know
that each one of the 100 Senators had
hoped that the President would submit
a name for confirmation that, frankly,
all of us could in good conhscience
support,

The statement of the junior Senator
from New York, given much earlier after
his careful review, and the additional
statements which have been made by
some of our other colleagues, cerfainly
now indicate that there will he far from
& unahimous vote on this nominee.

I expect that the debate will be some-
what lengthy. I am sure that it will be
one in which both sides will be given
equal opportunity to discuss the cases,
the deeds, as well as the words of Judge
Carswell, I hope that that will be true.
I believe that no man in the Senate, re~
gardless of where he comes from, objects
to voting for a southerner, or a west-
erner, or a northerner, or an easterner,
or for strict constructionist. I am certain
that those of us who are lawyers have
great respect for a strict constructionist,
But, again, let me say that it is an un-
fortunate circumstance that the Presi-
dent has seen fit, in his attempt to find
& southerner and a strict constructionist,
to nominate Q. Harrold Carswell, whose
statement, in my opinion, went far be-
yond the hounds of political rhetoric,

We are all politicians in this body.
We make speeches and sometimes we say
things that, perhaps, in quieter or saner
moments we might not have said. But
I read that 1948 statement closely, as
did the Senator from New York, I tried
to put myself In the position of this man
8s best I could, under the circumstances
prevailing at that time, to see if these
were just political words or whether
they went deeper,

I found that they were deeply felt
words.

Then I examined the age of the nom-
inee at the time the statement was made.
He was 28 years old. I know we are con-
sidered to be men at 28 years of age.

At that age, I had spent 5 years in
war, In many respects, Judge Carswell
and I were passing through a similar
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period, since we were both coming out
of military service and had both gone to
law school at the same time,

I think that I was pretty much a man
at 28 years of age, Today the question
of lowerlng the voting age to 18 is being
considered in this country, so that the
younhg people can anticipate decisions,
and vote in Federal, State, and munici-
pal elections at the age of 18. We now
helieve that young people are mature
and responsible, Certainly they are in-
telligent and aware of their surround-
ings. And I do not believe the times were
so different 20 years ago. Thus, I do not
believe a man is or was immature at 28,
There may he some exceptions, but Har-
rold Carswell was a man who had been
trained in the law,

Then Isaid, “Well, & man can change.”

Men do change,

Great social changes have taken place
in this country. The spirit of the time
of Pope John XXIII and the Ecumenical
Council changed the minds of many peo-
ple in this country as well as in the
world. I said, “Let us look for that
change,” As I am sure the Senator from
New York did, I searched the record
looking for that change. But I must con-
fess, regrettably, that I did not find any.
In fact, I found considerable evidence
to the contrary. I found that In periods
along the way in Judge Carswell’s public
career, he had made statements and had
acted and conducted his court in a4 man-
ner which indicated to me that there
was ho change, that he still harbored
racist views.

Then I thought about our country.
Where is our counfry going today? Many
things that have been happening in this
country recently, including the state-
ments of some of our highest political
leaders made me think, Are we really
moving, as the Kerner Commission re-
port suggested, toward two societies, one
black and one white?

Do we really want war between the
races of this Nation?

Did President Nixon really mean it
when he said he would bring us to-
gether?

I had taken great hope from the Presi-
dent, who 1s a member of my political
party, because If there is anything more
important in this Nation than bringing
people together, I do not know what it is.

Mr. BAYH. Mr. President, will the
Senator from Massachusetts yield to me?

Mr. BROQOKE, I am happy to yield to
the distinguished junior Senator from
Indiana.

Mr. BAYH. Mr. President, I sat on the
other side of the aisle listening with a
great deal of interest to the statement of
the Senator from Massachusetts, which
has heen so well deseribed by the distin-
guished Senator from New York (Mr.
GOODELL) .

As a result of being chairman of the
committee engaged in relation to the last
nomination for the Supreme Court, and
heing in a similar situation now relative
to having to decide in my own mind
whether I would vote to report out this
nominee, I admit to some deep, soul
searching myself.

Perhaps, at the bottom of my con-
science, I am not proud of it, but perhaps
there was a scintilla of hepe that there
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would be some way for me to ighore
some of the facts that have heen laid out
on the record, so that while I opposed one
man, I could favor the other.

In the final analysis—and I have not
made any statement on the floor—the
thing that concerns me about this whole
matter is the point just made by the
distinguished Senator from Massa-
chusetts; namely, the drifting apart of
our people, rather than tending to solid-
ify as one Nation indivisible,

I hope I do not have the reputation of
being an alarmist. I do not consider my-
self to be one, But, I have not had the
practical experience that many other
Senators have in analyzing the relation-
ships among groups, income levels, and
s0 forth, in the varidus sections of the
country. But I am becoming alarmed at
some of the emotions rampant in the
country today, directed in such a man-
ner that it almost plays upon the worst
in us rather than inspiring us to get up
on our toes and do our best.

To the large numbers of people I
have been talking to and have been
appealing to—as other Members of this
body have been appealing to—I have
urged them to stay in the system, that
it has its faults, but it is better than any
other system of government there is in
the world; to have faith; to stay out of
the streets; to huild instead of burn;
and to avoid the cliches we tend to
throw around.

The thing that concerns me is, how are
the people going to look at the system
if they know that & man who unfor-
tunately has this background, is sitting
at the very top of it?

This matter is of deep concern to me,
I appreciate that it is probably much
easier for me to express this from the
other side of the aisle than it is for the
distinguished Senator from Massa-
chusetts. I, therefore, wish to salute him
for the extra effort he is making, which
is so characteristic of him,

Mr, BROOKE, I gppreciate very much
the statement of the distinguished junior
Senator from Indiana. I certainly would
like to support my President, as I am
sure he is well aware and has so in-
timated I voted for President Nixon. I
campaigned for him, I certainly would
like to support his nominee for the Su-
preme Court of the United States.

But I have been very much concerned
and deeply burdened in recent months
by many things. This nomination is one
of them.,

The Senator from Indiana mentioned
the divisions in the country, They are
not all racial divisions. The conflict of
the young versus the old seems to be
getting deeper and deeper.

Sectionalism is beginning to reappear
again,

Religious bias seems to be coming back
a little bit more, although we enjoyed
a beautiful perlod, as I said, at the time
of Pope John XXITT, and the Ecumenical
Council,

‘Thus, it seems to me the most inap-
propriate time in our history for a man
to be presented to the Senate for con-
firmation of his nomination for the Su-
preme Court who has at one time in his
life admittedly spoken out publicly for
white supremacy.



4876

I have fought separatists, black sepa-
ratists, at every step along the way, I
am in great disfavor with those In the
black community who favor separatism
and militance and violence. I do not be-
lieve there is any master race, black or
white, We went to war once about a mas-
ter race. Thank God we won that one.

Here we are calied upon to confirm a
man to sit on the highest court in this
land, who will be sitting in judgment
and giving supposedly equal justice to
all, who has the record that G. Harrold
Carswell does.

I do not know the man. I have never
met him, I have no personal animosity
toward him. But I do nhot think this Na-
tion can afford G. Harrold Carswell on
the Supreme Court of the United States.
My colleagues may think differently, I
do not know. But I think it would be a
great mistake,

I certalnly understand that sometimes
a man changes in a job, I think the Pres-
ident, in a press conference in response
to a question from one of the reporters,
likened this nomination to Ralph McGill
of Georgia. In my opinlon, that is not a
valid comparison. McGill changed under
very different conditions, if we recall the
facts. He did change. He harbored these
views I am sure at one {ime in his life.
But he outgrew them, Social change took
place in the country, and he became more
knowledgeable. He used to have the kind
of prejudice and bias that comes from
ignorance. But as he grew older he
changed, and he gave clear evidence of
that change.

G. Harrold Carswell was not an igne-
rant man in 1843, He was not an igno-
rant man when he sat on the district
court. He certainly was not an ignorant
man when he sat on the court of appeals.
Nor was he an ignorant man when he
served as U5, district attorney and took
an oath to uphold and defend and en-
force the Federal laws in this land.

That fact—his behavior while he was
U.S. attomey in Florlda—gave me the
greatest difficulty. I understand the sit-
uation. I am hot naive, I remember that
period during the 1950’s after the Su-
preme Court decision came down that
there would be integration of publiec fa-
cillties such as golf courses, and so forth.

Not only in the South, but also across
the Nation, there cropped up these pri-
vate clubs which were created for the
gole purpose of circumventing the law of
the land. And I understand that some
politicians jeined in this endeavor, and
gome private citizens did, Though I can-
not condone it, I understand it.

But here is a Federal law-enforcement
officer sworn to enforce the law of the
land who joins in a devious move to cir-
cumvent the law that he is sworn to en-
force. If he had heen a mayor or some
other officeholder, perhaps it would have
bheen somewhat different. But he was a
Federal officer.

If he goes now to the Supreme Court
of the United States and he writes a de~
cision which, in effect, becomes the law
of the land, would he then expect and
would he then understand U.3. attorneys,
Federal Iaw-enforcement officers, cir-
cumventing that law?

This matter Is very difficult for me to
understand, perhaps as difficult as any
of the decisions I had to read concerning
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his handling of litigation or his alleged
hostility toward counsel or various Uti-
gants who appeared before him,

‘Then, I take very seriously a writ of
habeas corpus, His handling of the ha-
beas corpus cases, in my opinion, was
reprehensible,

And so, my colleagues, it is because of
all of this that I have formed my opin-
ion, And Iet me point out very clearly
that in judging Judge Carswell, I tried
as best a human being can to divorce
the matter from the other things that
were happening in the country at the
time,

I did not judge Judge Carswell on the
hasls of the statement made by my Vice
President in Chicago. I did not judge
him on the basis of the Voting Rights
Act or any of these other things which
I have mentioned this evening,

I judgzed him solely on the Tecord
which the Senator from Indiana, the
Senator from Maryland, and the other
very distinguished members of the Ju-
diciary Committee brought out in the
hearings.

I must presume that Judge Carswell
made his strongest case before the Ju-
diciary Committee. I did not read all
4,000 cases, But I cannot conceive that
his best opinlons were not presented to
the committee for its consideration. I
have to presume that. I think it is a fair
presumption.

The best cases were certainly consid-
ered by the committee, together with the
worst cases, and perhaps the not so good,
or not s0 bad cases, That consideration
also enabled me to arrive at my findings.
I thank the distingulshed members of
the Judiciary Committee that carried on
the investigation. And I understand the
sacrifice which the Senator from Indiana
personally makes.

Mr. MATHIAS. Mr. President, wlll the
Senator yleld?

Mr. BROOKE. I yield.

Mr. MATHIAS, Mr. President, I would
observe that some men are gifted with
eloquence. Some men are able to speak
dispassionately. It is a very rare thing
that & man can be both eloquent and dis-
passionate at the same time, I think it
is a tribute to the distinguished Senator
from Massachusetts as a Member of the
Senate, as a distingulshed lawyer, and
as a former at{orney general, that he has
been able to deal with the matter as
clearly and dispassionately and elo-
quently as he has today.

Whatever decision I niake myself with
respect to this nomination, I feel that a
discussion carried on at the level that
the distinguished Senator from Massa-
chusetts has employed today would cer-
tainly justify me in my feeling that this
was a case that should be brought be-
fore the Senate.

There could be judgment on the basis
of the broad discussion the Senator has
engaged in this afternoon. Definitely,
all of the implications and all of the ele-
ments of our time are inextricably in-
tertwined and involved.

I want to personally thank the Sena-
tor from Massachusetts for the light
he has shed on the matter here today.

Mr. BROOKE. Mr. President, I thank
the distinguished Senator, and particu-
larly for referring to my remarks as dis-~
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passionate. I assure the Senator I am
not an angry man. I have tried my best
to be an objective man gince I have been
8 Member of this very distinguished
body, and since I have heen in public
life.

Mr. PERCY. Mr. President, will the
Senator yield?

Mr. B3ROOKE. I vield.

Mr. PERCY. Mr. President, I address
my comments to my fellow Senator who
came to the Senate at the same time I
did. He has contributed immensely to
the Senate and to this particular Sena-
tor in the past 3 years. I am proud he
is a Member of the Senate and I am
proud he is my friend. I know I look
forward through the years to the great
contribution he is going to make in im-
proving the quality of life in America for
all Americans.

I mentioned In this Chamber this
morning, in cohnection with another de-
hate, the deep concern that the Commit-
tee on Violence and Civil Disorders, un-
der the chairmanship of Dr. Milton
Eisenhower, had for the internal threat,
the threat inside the country, which it
seemed to conclude is greater than the
external threat.

I think we are all deeply concerned
about equality and justice In American
life, and want to be certain that the
promise of American life and the promise
a5 contained in the founding documents
that enabled us to become a Nation and
a people, are fulfilled and fulfilled in our
time,

Certainly when we consider the Su-
preme Court we are considering a third
branch of Government, coequal with the
other two branches, One member of that
Court has a vote equivalent to 60 Sena-
tors and Representatives when we take
into account the divisibillty of nine into
535. So this is an exceedingly important
matter,

I have not come to a conclusion myself,
but certainly, as long as I have been in
the Senate, I have not heard a more
eloquent or more dispassionate or heart-
felt argument; and I detect 8 sense of
sadness which I have shared that we
have not been able to face up to our
problems in the past as we should. I
know it is the deep hope of the distin-
guished Senator from Massachusetts,
who is a member of the bar and who has
contributed greatly to the legal profes-
sion, that we can achieve a degree of
excellence in every branch of Govern-
ment that would be beyond question.
This, of course, is the hope of all of us.
We have all benefited from the cotriments
of the distinguished Senator from Mas«
sachuseits and I am grateful that I was
in the Chamber at the {ime he delivered
his address.

Mr, BROOKE, Mr, President, I am
very grateful to my cherlshed colleague
from Ilinols and my classmate, I cer=
tainly appreciate his very kind and gen~
erous words. I know he will give the ut-
most consideration to this nomination,
as he gives to everything he does in the
Senate,

I am certainly glad that he strength-
ened the statement relative to the Sen-
ate’s responsibility to advise and consent,
particularly as it applies to the Supreme
Court,
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As has been said before, and as has
been said by the Senator himself, &
nomination for the Supreme Court is not
like the confirmation of an Ambassador
or an agency head or a Cabinet member
because they pretly much serve at the
pleasure of, and are an extending arm
of, the Executive In our three-party sys-
tem. But when one gets to the Supreme
Court, or the Federal courts for that
matter, we are tatking about a third co-
equal branch of QGovernment. So if
is not just a matter of supporting or con-
firming the nominee of the President of
your own party. I think it certainly
shows no loyalty or disrespect to the
President to reject the nominee if in
your mind and heart you think he should
not serve in that particular position at
all.

T think it is a matter of a man’s own
conscience, I have exercised mine; I trust
Senators will exercise theirs,

Mr. KENNEDY. Mr. President, will the
Senator yield?

Mr. BROOKE. I yield.

Mr, KENNEDY, Mr. President, I, too,
wish to join Senators in commending my
good friend and colleague from Mas-
sachusetts for his statement and com-
ment before the Senate this afterncon.

1 think all of us are very much aware
that we will reach In the next few weeks
an extensive and important discussion
and debate on this nomination.

I think the Senator has provided for
the membership a very clear, precise, and
studious presentation of his views, and a
presentation which will be given great
weight by Members on both sides of the
aisle,

I think the Senator is to be com-~
mended, because as pointed out by my
¢olleagues, this is a difficult dectsion for
the Senator both as a member of a party
that is In power and as ohe who recog-
nizes full well the very heavy presump-
tlon that goes with any nomination a
President makes.

I think yow have shown great courage
in giving this nomination the kind of
thoughtful consideration you have in
reaching this declsion. I think all of us
realize- the very stgnificant impact your
volce had in the rather crucial times
during the discussion of the nomination
of Judge Haynsworth. I think your state-
ment here is of sighificance and impor-~
tance. I wish to congratulate the Senator
for the statement and for the timeliness
of the statement. I wish to urge Senators
on this side of the alsle to take the time
to give it the Kind of very careful con-
sideratiornr the statement deserves.

I commend my colleague,

Mr. BROOKE. L thank my distin-
gulshed senior Senator from Massachu-
setts. I also wish to thenk hiny for the
fairness. of his Interrogation during the
hearings hefore the Committee on the
Judiciary, ef which he 1s a member, Cer-
tainly his incisive questions and the an-
swers thereto were most helpful to me
in my conslderation of this nominee's
qualifications for the Supreme Court.

I wish to add that I am habpy to see
that the Senator has recovered from his
Oiness and is back in the Senate Cham-
ber ggain,

I yleld the floor.
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MAJORITY PARTY’'S ASSIGNMENTS
TO SELECT COMMITTEE ON EQUAL-
EDUCATIONAL OPPORTUNITY

Mr. EENNEDY, Mr. President, on be-
half of the majority leader, I send to the
desk a resolution, and ask for its im-
mediate consideration.

The PRESIDING OFFICER. The reso-
lution will be stated.

The bill clerk read the resolution (S,
Res. 361}, as follows:

B. Res. 361

Resolved, That the following shall consti-
tute the majority party’s mnembership on the
Belect Committes on Equal Educational Op-
portunity, pwsuant to 5. Res. {08 of the
91st Congress: Walter P. Mondale {chalr-
man), John McClellan, Warren G, Magnu-
son, Jennings Randolph, Thomas Dodd, Dan-
iel Inouye, Birch Bayh, Wiiliam Spong, Jr.,
Harcld Hughes.

The PRESIDING OFFICER. Is there
objection to the present consideration of
the resolution?

There being no objection, the Senate
proceeded to consider the resolutien.

Mr. KENNEDY. Mr. President, one of
the most Important decisions which the
Senate reached during the cansideration
of the elementary and secondary educa-
tion amendments last week was to estab-
Nsh a select committee of the Senate,
whose purpose, in the wording of the res-
olution itseif, 1s to study the effectiveness
of existing laws and policles In assuring
equality of education opportunity, in-
eluding policies of the United States,
with regard to segregation on the ground
of race, color, or national origin, what-
ever the form of such segregation and
whatever the origin or cause of such seg-
regation, and to examine the extent to
which policies are applied uniformly in
all regions of the United States.

I am happy to report to the Senate
that the Democratic steering committee
met today and selected nine outstanding
members of the majority to serve on the
select committee, Including, as chairman,
the Senator from Minnesota (Mr. Mon-
DpALE}, and as members, the Senator from
West Virginia (Mr. RanpoLry), the Sen-
ator from Virginia (Mr. Sponc), the Sen-
ator from Washington (Mr. MacNUSON),.
the Senator frony Hawali (Mr. INnoUYE),
the Senator from Indiana (Mr, BayH),
the Senator from Arkansas (Mr, McCLEL-
AN}, the Senator from Conneeticut (Mr.,
Dobp), and the Senator from Iowa (Mr,
HUGHES) .

In my opinion, Mr. President, this is
an excellent choice of Senalors who will,
I am confldent, be sensitive to the heavy
responsibilities placed upon them by
membership upon the select committee.

Mr. BYRD of West Virginia. Mr, Presi-
dent, as an ex officic member of the
steering committee, I wish to take oc-
casion at this time to say that the ehoice
of the Democratic Members who will
serve on this select committee is & very
excellent one throughout, Geographt-
c¢ally, they have been selected with due
consideration being given to all parts of
the Nation. They come from the West,
the East, the North, the South, a border
State, the Midwest.

1 think also that, from the standpoint
of senfority, those Demoerats who will
make up the select committee represent
Members who have served long in this
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hody while at the same iime there are
Members who are among the more junior
Senators with respect to service In this
body.

Finally, from the standpoint of phi-
losophy, Mr. President, it seems to me
that the selection which has been pre-
sented to the Senate represents a very
careful choice of Demoeratic Senators
who will reflect a feeling ranging from
the conservative to the liberal and with
no Member representing an extreme in
either direction.

S0, Mr, President, I comphment{ the
Senator from Minnesota ¢(Mr. MONDALE)
on the idea of having g select committee
created, I think that his selection as
chairman is a good one. As the author
of the resolution which created the se-
lect committee, he, of course, is deserv-
ing of the honor that has been accorded
to him by the select committee.

I believe that this select committee can
and will perform a great service to the
Senate and to the Nation.

I have confidence in its Democratic
members because I think they are all
even minded, even tempered, reasonable,
knowledgeable, capable, fair individuals.
I think that first and most of all they
will want to serve the cause of public
education in the Nation,

I trust that out of their diligent efforts
there will come a very clear, well-rea-
soned, well-balanced opinion which can
guide this body in its future deliberations
dealing with the thorny problems that
concern public education. Quality edu-
cation has suffered in recent years be-
cause it has too often been made second-
ary to the cause of forced Integration.
Integration will never work unless it be
purely voluntary, and it should never be-
eome the primary purpose for the ex-
istence of a public school system. Un-
fortunately, integration has lately been
accorded such inflated Importance on
the part of some of our government
leaders—politiclans, judges, and bureau-
crats—that public education, as a conse~
quence, has been impaired and the
schoolchildren, black and white, have
suffered. Moreover, as a result, a better
understanding and good will between the
races have not been promoted, but, guite
to the contrary, racial frictions have
increased.

I bhope that the minority members of
the select committee, when they are ah-
nounced, will reflect the same good geo-
graphical and philosophical balance as
has been reflected in the Democratic
makeup of the committee. If this proves
to be the case, I think we all can have
proper cause to expect that the commit-
tee’'s work eventually will culminate in
the kind of report that will insure a saner
course than that whickr has been pur-
sued in recent years and which, if con-
tinued, will destroy quality education and
the public school system in many parts of
this country.

The PRESIDING OFFICER, The ques-
tion is on agreeing to the resolution.

The resolution was agreed to.

THE OIL IMPORT PROGRAM

Mr, EENNEDY. Mr. Prestdent, Presi-
dent Nixon’s refusal, despite the recom-
mendations of a Cabinet task force, to
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The expected enemy thrust could force a
crucial decision on Washington: whether or
not to increase Amerlean involvernent in Laos
when standing fast might be tantamount to
backing off. An American plunge into another
Asian gquagmire is almost unthinkable at
present, but Richard Nixon's willingness to
concede control of a contested country to
communist forces Is equally hard to envi-
gion, U.S, polioymakers had been hoping to
avoid such a decision by keeping this con-
flict stalemated until a Vietnam settlement,
involving Laos, could be reached. They man-
aged that until last June, when a turn-
about in enemy tactics drastically changed
the courge of this war. Now, with no Vietnam
settlement in sight, tlme may be running out
on American hopes in Laos.

Last June’s enemy assault involved an es-
timated seven North Viethamese battalions
in 8 successful four-day slege against the
government outpost of Muong Soui, strad-
dling the Plain of Jars’ western edge.

Moreover, the North Viethamese didn't
stop at Muong Scui. They pushed south and
west, severing road links to the royal capital
and probing at Long Cheng, northern nerve
center of the CIA and operations base for
General Vang Pao's so-called secret army.

The enemy’'s steamrolling drive shattered
the morale of government forces and brought
U.8. and Laotian officials to the verge of de-
spalr. In late summer the shaken officials de-
cided to hit back hard. A secrecy-shrouded
counter-offensive was launched, marked by
flerce American aerial pounding and in-
crensed American logistical support. The gov-
ernment won back Muong Souti, regained the
Plain of Jars.

Vientlane officials now try to play down the
late~summer action, particularly the Amer=
jcans’ role. They talk of government troops
“waltzing in” to the Plain of Jars, finding
that the North Vietnamese had abandoned it,
leaving behind large amounts of supplies,

These officials have no evidence to support
that theory. Moreover, when pressed in a pri-
vate Interview, a top-ranking Atnerican of-
ficial conceded that the September events
“weren’t exactly quite so simple.” He ad-
mitted that “some pressure” had been ap-
plied to0 enemy encampments before govern-
ment forces advanced. Some pressure? Could
it be, he then was asked, that the pressure
consisted of unusually ibtensive American
air attacks? “Look,” he sald, “let’s just say
there was considerable pressure and leave i
at that. I can't dlscuss this any further.”

S0 now American officials and government
forces await retribution, In the event of a
strong enemy strike Vientiane undoubtedly
1s ready to accuse the other side of escalat-
ing the conflict.

U.8B. officials deny the conflict is escalating
and discount the possibility of Laos evolving
into another Vietnam. They say the fighting
will remaln limited, largely because Wash-
Ington and Hanol both want it that way.
Some of these officials resent the recent
furor about Laos and the Senate subcom-
mittee hearings that developed from it.

At the hearings’ end, Benator J. W. Ful-
bright, chairman of the influential Senate
Foreign Relations Committee, said that U.S,
operations in Laos had been conducted with-
out the knowledge or consent of Congress.
He concluded that Washington’s involve-
ment in Laos was “most unusual and irregu-
lar—if not unconstitutional.”

The American people have yet to be told
by thelr government that their nation is
militartly involved in Laos, American officials
still seek to ofclally conceal U.B. violations
of the 1982 Geneva Accord, which bars all
forms of foreign military Intervention in
Laos. They contend that Hanoi's refusal to
concede the presence of North Vietnamese
troops here makes it diplomatically unfeasi-
ble for the U.B, to act otherwise.

Congequently, everyone in Vientiane, from
the Russian ambassador to the mamasan of
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the legendary White Rose, Knows what the
Amerlcans are doing here, But the American
public remains ignorant of the fact that
their government is arming, tratning, sup-
plying, transporting and directing approxi=-
mately 70,000 Laotian troops in & war which
threatens to get out of hand,

Instead of setting the record at least par-
tially straight, U.S. officlals here do things
like allowing Vang Pao to declare recently,
before a slzable contingent of visiting jour-
nallsts that his Meo forces Aght with anti-
guated weapons, inadequate communications
and inconsequential American support. As he
was speaking, American F—4 Phantom jets
roared overhead, several American observa-
tion planes were parked nearby and three
cargo-laden American transport planes
landed in quick succession at his official Sam
Thong base. After denying he even received
indirect U.S, military support, Vang Pao
calmly climbed into an unmarked American
helicopter, guarded by Laotian troops carry-
ing American-made M-18 automatic rifies,
and was fiown back to his secret Long Cheng
headquarters by a three-man American crew,

Vang Pao and official verblage notwith-
standing, American involvement in the La-
otian conflict takes the following principal
forms: in addition to 75 military advisers
listed as embassy “attachés,” about 300 men
are employed in a variety of olandestine
military activitles superviced by the CIA.
Although technically civilinns, many CIA
agents in Laos are former BSpecial Forces
soldiers recruited because of mlilitary ex-
pertise and Vietnam experience.

These ex-Green Berets traln govermment
troops, assist wide-ranging reconnaissance
teams and plan guerrilla and psychological
warfare operations, They wear combat fa-
tigues and work out of three main camps,
where they administer rigorous training in
jungle warfare, guerrilla tactics, communi~
cations handiing and weaponry. The CIA
als0 malntains and largely comtrols Vang
Pao’s army of approximately 15,000 full-
time troops, Official instructions to the con-
trary, CIA personnel occasionally asccom-
pany these forces on combat forays. More
than 20 agents have been killed in Laos,

“These guys are tigers,” says an Amertcan
personally acqualnted with many ClA
agents in Laos, “Theyre tough, intelligent
guys who know how to handle themselves,
They’re not afraid to mix it up out in the
jungle.,” The American 1s & civilian engi-
neer who befriended many agents while
helping to build airstrips on several of
their remote outposts. “They came to Laos
because they Were fed up with having their
hands tied In Vietnam,” he says. “Here
they’re doing things the way they want to
and getting better pay for it as well.,”

Learning about these activities prompted
Senator Fulbright to raise a key question
about the CIA’s role here: since its func-
tion ostensibly 18 to gather information,
why 1z thls agency running & war ih Laos?
“I don't approve of this kind of activity at
all,” Fulbright said, “but if it is in the na-
tional interest to do this, it seems to me
It ought %o be done by regular U.S, Ay
forces and not by an intelligence-gathering
agency.” He added that the National Se-
curity Aet, which oreated the CIA, “never
contemplated this function” for the
agency.

The CIA mission chief in Laos is Law-
rence Devlin, listed as a “political officer”
in the U.S. Embassy. Unlike most political
officers, however, Devlin flatly refuses to see
reporters,

Carge and military supplies—as well as
personhel—are ferried throughout Laos by
Alr America and Continental Air Bervices,
private charter firms under contract to the
U.8. governiment. They are better known as
the “CIA Airlines,” and most of thelr pilots
are ex-Air Force officers,

Another form of American air service in
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Laos constitutes the most direct U8, in-
volvernent in the fAghting. Under the eu-
phemism of “armed reconnaissanoce flights.”
Thailand-based American jets and bombers
have mounted aerial bombardments equal to
the pounding taken by North Vietnam prior
to the bombing halt In 1968, The Ho Chi
Minh trail In southeast Laos has been the
prime target of American alr attacks, but
enemy encampments and troops on the Plain
of Jars came under heavy fire during the
recent government offensive,

The sum total of American assistance here
is reliably estlmated at between $250 million
and $300 million per year. Of that, only the
technical aid budget—about #60 miliion—
is made public. The rest, undisclosed, goes
almost entirely for military purposes,

U.S. officials here stress that American
money and manpower expenditures in Laos
are minuscule compared 1o those in Vietnam,
‘Washington is spending about $30 billion in
Vietnam and has lost almost 40,000 service-
men there, Less than 200 V.S, personhel—
mo3tly airmen—have been killed in Laos,
A small conflict fought by volunteers may
not be laudable, they say, but it beats a
big bloody cne by draftees.

Perhaps, but what happens when a little
war threatens to escalate into a huge ugly
one like Vietnam? As the N.Y, Times Tom
Wicker pointed out: *. . . In an ironic twist
on the domince theory, anything that puts
an end to those pressures in the South, in-
cluding defeat for Hanol as well as victory
or a negotiated settlement, ¢ould cause North
Vietnam to try either to recoup or keep up
its momentum in Laos.”

A top embassy official in Vientiane argues:
“There is no chance of turning this into
another Vietnam, We know the mistakes
made in Vietnam and we have no intention
of repeating them. Hanoi understands our
position here, We seek no wider war.”

Does 1t sound familiar?

Mr. MANSFIELD subsequently said:
Mr, President, so that my previous ref-
erence in the Recorp to Green Berets
possibly being In Laos may bhe clear, I
was referring to former Green Berets or
ex-Green Berets. That should be made
clear; otherwise, what I said previously
might be misconstrued. So far as I know
no active members of the Special Serv-
ices, sometimes known as Green Berets,
are in Laos, although according to the
article in Atlas magazine former Green
Berets or ex-Green Berets are there. 1
hope the Recorp will be clear in this
respect.

ORDER OF BUSINESS

The PRESIDENT pro tempotre, Under
the order heretofore entered, the dis-
tinguished Senator from New York (Mr.
Javirs) is now recognized for 15 min-
utes,

“NO” ON JUDGE CARSWELL'S
CONFIRMATION

Mr. JAVITS. Mr. President, I have
sought this time and appreciate its being
made available to me by the leadership,
to announce my position in respect to
the confirmation of Judge Carswell to be
a Justice of the Supreme Court of the
United States.

I have approached the Carswell nomi-
nation as I did the Haynsworth nomina-
tion with a presumption in favor of the
President’s nominee, I considered this
my duty both as a Senator send as a
Republican. But I find that I cannot
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vote to confirm Judge Carswell for es-
sentially the same reasons that I could
not vote to confirm Judge Haynsworth,

A8 with the Haynsworth nomination
and with all nominations to the Supreme
Court, I view the Senate s role of advise
and consent as to require me to judge
the nominee’s fitness on the basis of
character, philosophy, and professional
attainment, and not on the basis solely
of “name, rank, and sertal number,” as
some wouid argue. The President is en-
titled to choose a conservative or strict
constructionist for the Supreme Court,
But this does not preclude me from mak-
ing a substantive finding on the gquestion
of Judge Carswell’s qualifications to sit
on the High Court.

Many Senators voted against Judge
Haynsworth’s confirmation for reasons
of confiict of interest, or because they
strongly opposed his record in labor
cases. My opposition, however, was based
primarily on his Insensitivity to the real
meaning of equal protection when it
comes to racial segregation, In announc-
ing my decision on Judge Haynsworth,
I stated that I had reached this con-
clusion because “his views on the appli-
cation of the Constitution to the most
critical constifutional question of our
time—racial segregation—are so con-
slstently insensitive to the centuries-old
injustice which we as a Nation have
caused our black citizens to bear, that
I could not support the introduction of
his judicial philosophy into the Nation’s
highest court.” And that 1s the reason
that I announce my opposition to Judge
Carswell’'s confirmation today.

Indeed, the record in the c¢ase of
Judge Carswell also containg statements
and actions of the nominee as a private
citizen which reinforce my impression
that he wiil not as a Justice be diligent
in extending equal protection of the law
to all our citizens in civil rights cases

4. HARROLD CARSWELL AS CITIZEN

At least three incidents mvolving
Judge Carsweil as a private citizen have
been brought to light since this nomi-
nation was sent to the Senate, All three
indicate an attitude toward black Amer-
icans which I find unacceptable. I be-
lieve the insensitlvity which produced
them is also reflected in Judge Cars-
well’s decisions.

First, in chronological order, there is
the 1948 speech strongly reafiirming the
nominee’s dedication to the doetrine of
white supremacy. Granted that the
speech was made in the heat of a polit-
ical campailgn, but the words themselves
were particularly strong and repugnant
to Amerticans concerned with equal
justice:

I belleve that segregation of the races is
proper and the only practical and correct
way of life in our states. I have always so
believed, and I shall always 8o aot. I shall
be the last to submit to any attempt on the
part of anyone to break down and to weaken
this firmly established policy of our people.

If my own brother were to advocate such
& program, I would be compelled to take
issue with and to oppose him to the limits
of my ability.

I yield to no man as a fellow candidate,
or as & fellow citizen In the firm, wigorous
belief in the principles of white supremacy,
and I shall always be 50 governed
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Granted that this speech was made
22 years ago, and was repudiated last
month by Judge Carswell after it was
revealed for the first time. And without
any further support, this could have
ended the matter. But when read in
the light of subsequent events and in
conjunction with some of Judge Cars-
well’s most recent decisions, it cannot be
rejected and must be held to shed some
light on the philosophy of the judge. We
should also remember that these senti-
ments were expressed by a man who in
this very speech—delivered to an Ameri-
can Legion meeting—emphasizes his war
record and his personal efforts to over-
come the fasecist doctrine of racial su-
periority; and that it was made at a
time-—1948—when the armed services
were already being desegregated and the
Nation was just embarking on the long
and difficult road to ending racial dis-
crimination.

Judge Carswell had been outside the
South, had met and served with black
Americans in the Navy, and had at least
bheen exposed to life outside rural Geor-
gia. The 1948 speech indicates to me that
he had rejected these influences at that
time; and I seriously question whether
he has basically rejected them now,
even though I do not challenge his sin-
cerity in saying he rejects them.

Second, we come to the question of
the Tallahassee Country Club. The facts
are now well known: municipal golf
course owned and operated by the city
of Tallahassee, was turned over to a
group of white citizens for a nominal
sum—rent of $1 a year on & 99-year
lease—at the very time that suits were
pending all over the State of Florida de-
manding that such public recreational
facilities be desegregated. Whatever the
motives of the incorporators—and Judge
Carswell is particularly vague on this
point—the fact is that because the
property was transferred to private own-
ership, the club was able to maintain a
white-only policy and the black citizens
of Tallahassee were denied access to the
course,

Judege Carswell is hsted in the cor-
porate documents as an incorporator
and a stockholder of the club., He held
the position of U.8 attorney for the
northern district of Florida at that time,
1956, and it is difficult for me to accept
the proposition that he was not aware
of the state of the law oh this subject.
Less than a year before, the Supreme
Court had decided Holmnes v. City of Al-
lanta, 350 U.S. 879, requiring that city
to desegregate its municipal golf course,
and a sunilar order was entered against
the city of Pensacola by a judge 1n the
very court in which Judge Carswell
served as U.S., attorney exactly 2 weeks
after the city of Tallahassee approved
the transfer.

The clrcumstantial evidence that this
transaction was a calculated attempt to
avoid integration 1s simply overwhelm-
mg—and Judge Carswell’s active par-
ticipation, combined with his certainly
imputed knowledge of the law is very
dameaging indeed. And so this incident,
coming 8 years after his Georgia speech,
appears to me to show continuance,
rather than the opposite, of a private in-

4961

clination to keep the races separate not-
withstanding the law.

Finally, and most recently, we have
learned since the hearings have been
completed, that Judge Carswell, and his
wife, transferred real property in 1066
with a restrictive racial covenant It
seems almost mcredible to me that any
lawyer, let alone a U.8B. district judge
wolld sign such a deed since a covenant
contained in 1t was declared legally un-
enforceable almost 20 years before.
Shelly v, Kraemer, 334 U.S. 1, which was
decided in 1848 clearly established the
nonenforceabiity of such a covenant
and is a landmark case which should be
familiar to all lawyers. It may be true
that many old deeds contain the clauses,
but it is most unusual that they should
have been inserted after 1948

The clause in question originated In
1963 when Judge Carswell’s brother-in-
law transferred the lot to him, and was
incorporated in the instrument by
which Judge Carswell sold the lot 3
vears later. Why would a lawyer or a
judge countenance slich a clause, even
with the knowledge that it is legally un-
enforceahle?

G. HARROLD CARSWELL AS JUDGE

Now a few comments upon Judge Cars-
well’s opinions as & judge. Again, I be-
lieve that as a Senator it is my duty to
examine the philosophy and approach
which a nominee brings f{o the High
Bench, not with respect to the record of
his being liberal or conservative, but
merely from the point of view of enforc-
ing the Constitution and the laws.

All of the foregoing details might be
coincidental to the guestion of confirma-
tion if they had not entfered into the
nominee’s decisions as a judge. But on
the contrary, I have found on reviewing
Judge Carswell’s reported cases, about
the same pattern of delay and failure to
come to grips with the racial erisis which
I found in Judee Haymnsworth's eivil
rights opinions.

For more than 10 years, during a criti-
cal period in the history of this Nation,
Judge Carswell had the responsibility for
overseeing the desegregation of schools
in three Florida districis

In Augustus agaihst Board of Public
Instruction of Escambia County, Judege
Carswell first dismissed for lack of stand-
ing, that part of a suit flled by Negro
pupils aimed at desegregating faculties
He was unanimously reversed by the fifth
circuit which held that whether or not
the pupils could be hurt by being taught
by & segregated faculty was a question of
such importance as should not be settled
on a motion to strike without a hearng.
Although this suit was originally filed 1n
the spring of 1960, it was not until Jan-
uary of the following vear that the fir t
factual hearmmg was held

Two months later, an order was 1ssued
requiring the schoel board to formulate a
desegregation plan—a task for which
they were given 3 months’ time, Hearmnegs
on this plan were not held until August
1961, and 1t was not accepted until the
following month—too late to he i1mple-
mented durmg the new school year The
following July, the court of appeals again
reversed Judge Carswell, finding the plan
he had accepted to be ineffective and
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remanding to the district court with in-
structions to devise and implement a new
plan before September, if possible, Ap~
parently ignoring the concern expressed
by the circuit, Judge Carswell did not
even get a hearing on the new plan until
November, thus postponing the possi-
bility of its taking effect until the 1963-64
school year.

When suit was filed in Leon County,
which contains Judge Carswell’s home
¢ity, Tallahassee, he accepted a plan al-
most identical to one on which he had
been reversed by the fifth circult In Es-
cambia. In Steele against Board of Pub-
lic Instruction of Leon County, he ap-
proved a weak plan allowing the auto-
matic reassignment of all pupils to pre-
viously segregated schools and putting
the burden on black students to apply
for transfers. Affirmative desegregation
was to be accomplished on a grade-a-
year basis, In spite of the clrcult’s di-
rective In Escambia, that unless com-
plete desegregation could be accom-
plished by 1963, plans should provide for
at least two-grades-per-year desegrega-
tion. Once again, he was reversed by the
fifth circuit.

It is difficult to understand how Judee
Carswell could ignore two reversals on
these grounds and accept an essentially
identicel plan from a third district a
wvear later, but that is exactly what Judge
Carswell did. Youneblood against Board
of Public Insiruction of Bay County. In
this 1964 case he accepted a plan which
would not have brought about complete
desegregation of the district until the
fall of 1976. It was not until an exasper-
ated fifth circuit court set a dead-
line of 1967 for complete desegregation
throughout the circuit in Stout against
Jefferson County Board of Education
that Judge Carswell amended this and
other weak plans which he had accepted.

It is exactly this kind of persistence In
error which characterized Judge Hayns-
worth’s decisions and which I also find
unacceptable in this nominee. It seems
to me that the Judge would have read
the fifth circuit’s remand in the Escam-
bia case as requiring more than a token
freedom-of-choice plan which would
take a full 12 years to implement. But
Judge Carswell seemingly chose to ignore
that aspect of the decision and continued
to accept plans in violation of the re-
mand.

There are other indications of Judge
Carswell’s insensitivity to race problems
scattered throughout his decisions, In
1961, for example, in correctly holding
that a restaurant in a municlpal airport
could not maintain segregated facilities,
he added a final paragraph subtly sug-
gesting an evasive course of action,

Nothing contalned in this order shall be
construed as requiring the City of Tallahas-
see to operate under lease o otherwise, res-
taurant facilities at the Tallahassee Munici-
pal Airport (Brooks V. City of Tailahassee, 202
F. Bupp. 66.)

This sentence which appears in the
opinion reprinted in 6 Race Relations
Reporter 1099, was deleted from the opin-
jon later published in the Federal Sup-
plement.

The nominee was also qulck to dismiss
without a hearing, charges raising con-
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stitutional questions, He dismissed for
failure to state a cause of action, a suit
filed by black citizens alleging a con-
spiracy on the part of private business
and public officials to maintain segre-
gated facilities, Due against Tallahassee
Theatres, Inc.,, 1963. Five months be-
fore, the Supreme Court had decided the
identical question of law In reversing
convictions of black citizens seeking
desegregated services. Lombard v. Loui-
signa, 373 U.S. 267. The fifth circuit, of
course, found Judge Carswell’s dismissal
‘“clearly erroneous.”

And in 1964, he dismissed for lack of
standing, a suit to desegregate Florida
State reform schools which had been
filed by former Inmates who were, at the
time of filing, on probation. Singleton
against Board of Commissioners of State
Institutions. He was reversed agaln by
the fifth circuit.

In 1968, he was again reversed for
granting summary judement in favor
0of defendants in a simllar suit alleging
bad faith In initiating prosecutions of
civil rights workers. Dawkins v. Green,
FD Supp. 772.

The hearing record on this nominee is
replete with charges and countercharges
Involving Judge Carswell’s attitudes to-
ward civil rights litigants and their at-
torneys; and it even has been charged
that he collaborated with local law-en-
forcement officiala to rearrest demon-
strators freed by his own court orders.
I do not base my conclusion on these
charges for I believe that the rest of the
record is sufficient of itself to justify
my owh decision.

Clearly, Judge Carswell—on his per-
sonal record and his public record, at the
very least—shows a desire to slow the
movement toward equal opportunity for
all Americans insofar as it can be estab-
lished by law. My respect for the Su-
preme Court and my strong desire to see
the cause of equal opportunity and civil
rights advanced, make my consent to thls
nomination impossible.

Mr. President, I close, as I began, by
saying that this is not a reflection—and
I intend none—on Judge Carswell as a
man, So far as I am concerned, there
is no reason to go Into that question at
all, The fact is that I cannot cast my
vote to confirm his nomination as a
Justice of the Supreme Court of the
United States. It is for the reasons I
have stated: his insensitivity to the equal
protection of the laws, and because I
believe it is my duty in respect to our
advice and consent responsibility, to be
convinced that whatever may a judge’s
personal philosophy—Iliberal, conserva-
tive, strict construction, or liberal con-
struction—he must he a man equal to the
task of being a Supreme Court Justice,
and I do not find that to he the case
here.

Mr. President, I ask unanimous con-
sent to have printed In the Recorp a
statement signed by four very distin-
guished members of the New York bar—
Bruce Bromley, & former judge of the
New York Court of Appeals; Francis T.
P, Plimpton, president of the Associa-
tion of the Bar of the City of New York:
Samuel I. Rosenman, former president of
the Association of the Bar of the City
of New York; and Bethuel M, Webster,
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former president of the Association of
the Bar of the City of New York—eglving
in fine reasoning their feeling why the
vote should be “no” on the Carswell
nomination,

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT ON THE CONFIRMATION OF JUDGE
(3, HARBOLD OCARSWELL A8 AN ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE
UNITED STATES

The undersigned members of the Bar, ln
various sections of the United States, and
of differing political afliations, are deeply
concerned about the eridence in the hear-
Ings of the United States Senate Judiciary
Committes on the confirmation of Judge Q.
Harrold Carswell as an Assoclate Justice of
the Supreme Court of the United States.

The testimony Indicates quite clearly that
the nominee pessesseR & mental attitude
which would deny to the black cltlzens of
the United States—and to their lawygers,
black or white—the privlleges ahd immuni«
ties which the Constitution guarantees. It
has shown, also, that quite apart from any
ideas of white supremacy and ugly racism,
he does not have the legal or mental quallfi-
cations essential for service on the SBupreme
Court or oh any high court in the land, in-
cluding the one where he now sits.

The testimony has shown no express or
jmplied repudiation of his 1948 campsign
declarations in favor of “white supremacy”
and of his expressed belief that “segregation
of the races is proper and the only correct
way of life 1n our State”—until his confirma-
tion for the United States Supreme Court
was put in jeopardy by their disclosure, On
the contrary, it shows a continuing patiern
of reassertion of hls early prejudices.

That pattern s most clearly indicated by
his activities in 1956 in connection with the
leasing of a public golf course in his city to
a private club, for the purpose of evading
the Constitution of the Unlted States and
excluding blacks from its golf course,

We are most deeply c¢oncerned about this
part of the testimony, He was then no longer
the youthful, enthusiastic campalgn orator
of 1948 running on & platform of “white su-
premacy” and “segregation as a way of life”
He was then s mature man, holding high
Federal office,

Unforfunately, insufficient public atten-
#Hon has been pald by the media of publie
information and by the public in general to
this eplsode.

The testimony as to the golf club 1s par-
ticularly devastating, not only because of the
nominee’s lack of candor and frankness be-
fore the Senate Committee in attempting to
explain it, but because hils explanstion, if
true, shows him to be lacking the intelligence
of a reasonable man and te be utterly callous
to the Implicationa of the scheme to which
he was lending himself,

The circumstances surrounding this golf
club incident are extremely important, and
should be made clear, By 1855, the Supreme
Court of the United States had declared that
it was unconsgtitutional for a c¢ity or state to
segregate any of its public recreational facil-
ities, such as golf courses. As a result of this
decislon, a common and well-publicized prac-
tice had grown up In the South, In order to
keep hlacks off municipal golf courses, by
which the cities wouild transfer or lease the
public facilities to a private corporation,
which would then establish rules for exclu-
sive use by whites, This was, of course, a pal-
pable evasion-—and unlverselly understood
50 to be.

By 1966, many cases had already been filed
in varlous cities of the South to invalidate
these obrious subterfuges, Several lower
Umited States Courts had slready struck
them down as unconstitutional. These cases
were well publicized at the time when United
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States Attorney Carswell, who had been of
course, sworn as a United States Attorney to
uphold the Constitution and laws of the
United States, became invoived in the matter
of the muniapal golf club in Tallahasses,
Florida, where he lived.

By the date the Tallahassee incident oc-
curred, Ave lawsuits had already been started
In different cities in the State of Florida to
desegregate municipal recreation facilities,
including, among others, golf clubs; and it
was clearly evident that Tallahassee and its
municipal golf club would soon be the tar-
get of such a sult.

Therefore, to circumvent the results of
such a suit, some white citizens of Tallahas-
see incorporated & private club, to which the
municipal golf course was thereupon leased
for a nominal consideration, Affidavits, dated
in February 1970, were submitted and read
to the Senate Committee, signed by both
blacks and whites who were residents of
Tallahassee at the time, showing that it waa
generally understood that this transfer was
being made solely for the purpose of keeping
black citizens off the course,

One of these affidavits (TR 610)* was by
& Negro lady, a public high school teacher
for ten years, the business manager of Talla-
hassee's A & M Hospital for one-half year,
and presently an Educational Speciallst at
the Federal Correctional Institutlon in Talla-
hessee. It said in part:

“Tallahassee was in a racial uproar over
the bus boycott and other protests—bring-
Ing a reaction of fear to the white com-
munity. The word ‘private’ had increasingly
become & oode name for segregation,

“The Capital City Country Club incorpora-
tion prooeedings were well-publicized and
the racial overtones were necessarily clear to
every knowledgeable citizen In the areas, and
it would have been surprising to me if an
intelligent man, particularly an incorporator
was not aware of the repeatedly emphasized
raclal aspects of this case

“We did not discuss this corporation widely
at the time; had we not been s0 preoccupied
with other protests, we would have un-
doubtedly moved against the Corporation in
civil suit.”

Another affidavit (TR 611) was signed by
& white lady, “a life-long resident of Talla-
hassee whose family has been domigiled in
the city for several generations,” *the wife
of the chairmen of Florida's oldest bank,
the Lewls State Bank of Tallahassee.” It
stated that: (1) the polf course had been
developed and improved by a grant of $35,«
000 of WPA funds; (2) she refused to Join
In the new club ‘“because we wanted no
part in converting public property to private
use without just compensation to the pub-
lie, and because of the obvious raclal subter-
fuge which was evident to the general pub-
lic”; (3) that she had discussions at the time
of the lease “with a varlety of parties during
that period on the subject of a golf course,
the issue being of wide c¢ivio concern.” She
stated:

“I would have been surprised if there was
any knowledgeable member of the com-
munity who was unaware of the racial as-
pect of the golf course transaction. The con-
troversy appeared in the local newspaper of
the time and & city commissioner was known
to have ralsed questions about racial implica-
tions involved.”

There was then received in evidence (TR
818) a clipping from page 1 of the local news-
paper teferred to, the Tallahassee Democrat,
for February 16, 10566, This econtemporaneous
olipping corroborated the afidavits in show-
ing the community discussion of the racial
purpose of the lease, Reporting the fact that
the lease had been entered into by the City
Commission with the private club, it stated.

iReferences are to the transcript of the
hearings on the nomination before the Se¢n-
ats Committee on the Judieiary.
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“The action came after & two-month cool~
ing off period following the proposal’s first
introduction. At that time former City Com-
misstoner H G. Easterwood, now & county
commissioner, blasted the lease agreement.

“He said racial factors were hinted as the
reason for the move.

‘Under the arrangement the country elub
group would take over the operation of the
course September 1. The lease is for 89 years,
running through 2055, and calls for a $1 00 &
year payment,”

The then Umted States Attorney, now
seeking to become an Associate Justice of
the Supreme Court of the United States,
became an incorporator and director of that
private club to which the golf club was to be
leased Here was a high Federal public offi-
cial, thoroughly cognizant of the decisions
of the Federal courts, participating in a
scheme to evade the Constitution

The answer of Judge Carswell to the dis«
closure of this was that: (1) he thought that
the papers he signed (with a subscription of
$100) were for the purpose of Axing up the
old golf club house; (2) that he at no time
discussed the matter with anyone; and (3)
that he never believed that the purpose of
this transaction had ahything to do with
racial discrimination or keeping blacks off
the course.

Some of the Senators at the hearlngs were
a8 incredulous as we are. We think that a
few short extracts of the Judge’s testimony
on this matter will give a clearer picture
of the man who now seeks a seat on the Su-
preme Court of the United States—the Anal
guardian of the individual rights of all of
us:

Judge Carswell (in answer to a questton by
Senator Kennedy as to whether the Judge
was testifying that the transaction was prin-
cipally an effort to build a olub house):
“That 13 my sole connection with that. I have
never had any disoussion or never heard
anyone discuss anything that thiz might be
an effort to take public lands and turn them
into private lands for a discriminatory pur~
pose. I have not been privy to it in any man-
ner whatsoever.” (TR 65)

Senator Kennedy (TR 148): *Mr, Nomi-
nee, I think the document speaks for itself
in terms of the incorporation of a ¢lub, &
private club...I think, given the set of cir-
cumstances, the fact that they were closing
down all recreational facilities in that com-
munity at that time because of various in-
tepgration orders, I suppose the point that
Senator Bayh s petting to and some of us
asked you about yesterday ls whether the
formation of thls club had it in its own pur-
pose to be a private club which would, in
fact, exclude blacks. The point that I think
he was mentioning and driving at, and Sena-
tor Hart talked to, and I did in terms of
questions, is whether, in fact, you were just
contributing some $100 to repalr of a wooden
house, ¢lub house, or whether, in fact, this
Wwhs an incorporation of a private olub, the
purpose of which was to avoid the various
court orders which had required integration
of municlpal facilities.

“Now, I think this is really what, I suppose
is one of the basic guestions which 1s of
some interest to some of the members and
that we are looking for some response on.”

Judge Carswell: “Yes sir, and I hope I
have responded, Senator Kennedy, I state
agaln unequivocally and as flatly as I can,
that I have never had any discussions with
anyone, I never heard any discussions about
this,”

Senator Bayh: “You had no personal
knowledge that some of the incorporators
might have had an Intention to use this for
that purpose?” (TR 500)

Judge Carswell; “I certainly could mnot
speak for what anybody might have thought,
Senator, I know that I positively didn’t have
any discussions about it at all. It was never
mentioned to me. I didn’t have it in my
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mind, that is for sure I can speak for that.”
(TR 150)

Senator Bayh then asked whether there
were then any problems in Florida relating
to the use of publio facilities and having
them moved into private corporations. Judge
Carswell answered:

*“Ag far as I know, there were none there
and then in thls partioular property

Senator Bayh then asked whether Judge
Carswell was not aware of other cases in
Florida?

Judge Carswell. “Oh, certainly, certarnly
There were cases all over the country at
that time, everywhere, Certainly I was aware
of the problems, yes. But I am telling you
that I had no discussions about it, it was
never mentioned to me In thls context and
the $100 I put in for that was not for any
purposes of taking property for racial pur-
poses or disoruninatory purposes.” (TR 151)

Senator Kennedy: “Did you have any idea

hat that private club was going to be
opened or closed?”

Judge Carswell
discussed

Senator EKennedy®
sume?”’

Judge Carswell, “I didn t assume anythiug
I assumed that they wanted the $100 to
build a club house and related facilities if
we could do it . ..” (TR 163)

Senator Kennedy: *‘When you sent this
and you put up the money, and you became
a subscriber, did you think it was possible
for blacks to use that club or become & mems-
ber?”

Judge Carswell: “Sir, the matter was never
discussed at all.”

Senator Kennedy: “What did you assume,
not what was discussed?”

Judge Carswell* “I didn’t assume any-
thing. I didn’t assume anything at all. It
was never mentioned.”

SBenator Kennedy: ‘“Did you in fact sign
the letter of incorporation?”

Judge Carswell: “Yes sir I recall that.”...

Senator Kennedy: “Did you generally read
the nature of your business or incorporation
before you signed the notes of Incorpora=
ton?”

Judge Carswell: “Certainly I read it, Ben-
ator Im sure I must have. I would read
anything before I put my signature on it, I
think [sic].”

We cannot escape the conclusion that &
man, in the context of what was publicly
happening in Florida and in many parts of
the BSouth—which the nominee says he
Enew—and what was being discussed locally
about this very polf club, would have to be
rather dull not to recognize this evasion
at once; and also fundamentally callous not
t0o appreciate and reject the implications of
becoming a moving factor in it. Certalnly it
shows more clearly than anything else the
pattern of the Judge’s thinking from his
early avowal of “white supremacy” down
to the present,

Particulariy telling—as showing the con-
tinuing pattern of his mind which by the
time of the golf club incident, if not before,
had become clearly frozen—are the testimony
and discussion of fifteen specific decisions
in civil and individual rights cases by the
nominee a3 a United States District Judge
(TR 620, et seq.) These fAfteen were, of
course, only a few of the decisions by the
nominee. A study of a much fuller record
of his opinions led two eminent legal schol-
ars and law professors to testify before the
Senate Committee that they could find
therein no indication that the nominee was
qualified—by standards of pure legal ca-
pacity and scholarship, as distinguished
from any consideration of racial prejudices—
to be a Supreme Court Justice,

These specific fifteen cages are all of simi-
lar pattern: they involved eight strictly civil
rights cases on behalf of blacks which were
all decided by him against the blecks and all

“The maiter Was never

“What did you @s-
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unanimously reversed by the appellate
courts; and seven proceedings based on al-
leged violations of other legal rigbts of de«
fendants which were all decided by him
against the defendants and all unanimously
reversed by the appellate court. Eight of
these fifteen occurred In one year 1968.

These fifteen cases indlcate to us a closed
mind on the subjlect—a mind impervious to
repeated appellate rebuke, In some of the
fifteenn he was reversed more than once In
many of them he was reversed because he
decided the cases wilthout even granting &
hearing, although judicial precedents clearly
required a hearing.

We do not dispute the Constitutional
power or right of any President to nominate,
if he chooses, a racist or segregationist to the
Supreme Court—or anyone else who fills the
bare legal requirements. All that we urge is
that the nominee reveal himself, or be re-
vealed by others, for what he actually is.
Only in this way can the Senate fulfill its
own Constitutionsl power to confirm or re-
ject; only in this way can the people of the
United States—the ultimate authorlty—
exerclse an informed judgment. That is the
basic reason for our signing this statement,
a8 lawyers, who have a somewhat special
duty to Inform the community of the facts.

We agree with Judge Carmswell that a
nominee for the Court should not ordinarlly
be compelled to impair his judicial Inde-
pendence by explalning his decisions to a
Senate Committee. But this was no ordinary
pituation, It Involved a consistent and per-
sistent course of judicial conduct in the face
of continual reversals, showing a well-de-
fined and deeply Iingrained patiern of
thought.

We believe that—at the very least—the
hearings should be reopened so that an offi-
cial investigation cen be made by Independ-
ent counsel for the Committee, empowered as
it 1s to subpoensa all pertinent records, in-
cluding the files of the Departinent of Jus-
tice and the records of Judge Carswells
court. 80 far, the evidence in opposition—
compelllng as it 1s—has been dug up solely
by the energy and efforis of private citizens
or groups, without power of subpoena. For
example, the episodes of the 1048 pledge to
“white supremacy” and the country club
lease were both dug up by independent
reparters,

Are there any other incidents like the golf
club, or other public or private statements
about “white supremacy”? Are there addi-
tional, but unreported, decisions in the files
of Judge Carswell’s court, not readily avall-
able to lawyers who can search only through
tha law books for cases which have been fors
mally reported and printed? What informa-
tion can be found in the files of the Depart-
ment of Justice, unavallable, of course, to the
opposition but readlly subject to a Comimit-
tee subpoena?

One vote out of nine on the Supreme Court
is too important to rely on a volunteer in-
vestigation, on the efforts of private, public-
spirited lawyers and reporters, although they
have alrendy uncovered evidence clearly in-
dicating, in the sbsence of a more oredible
explanation, rejection of the nomination.

The future declsione of the SBupreme Court
will affect the lives, welfare and happiness of
every man, woman and child in the United
States, the effectiveness of every institution
of education or health or research, the pros-
perity of every trade, profession and induge
try. Those decisions will continue to be a
decisive factor in determining whether or not
ours will, in the days to come, truly be “a
more perfect Unlon,” whers ws can “estab-
Ush Justice, insure domestlo Transquility,
. « « Promote the general Weifare, and se-
cure the Blessings of Liberty to ourselves and
our Posterity.”

We urge that the present record clearly
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calls for a refusal to confirm by the Senate
of the United States,
Signed- 3
Broce BroOMLEY,
Former Judge, Court of Appeals, State of
New York.
Francis T. P, PLiMPTON
President, the Association of the Bar of
the City of New York,
SaMuteL I. ROSENMAN,
Former President, the Assoclation of the
Bar of the City of New York.
BeTHUEL M, WEBSTER,
Former Premdent, the Association of the
City of New York.

ORDER FOR ADJOURNMENT UNTIL
10 O'CLOCK AM. TOMORROW

Mr. MANSFIELD, Mr, President, I ask
unanimous consent that when the Sen-
ate completes its business today, it stand
in adjournment untii 10 o’clock tomor-
Tow morning.

The PRESIDING OFFICER. Without
objection, it 1s so ordered,

(Subsequently, this order was modified
to provide for a recess until 9:30 am.
tomorrow.)

NEW POLICIES ESTABLISHED BY
NIXON ADMINISTRATION

Mr, ALLOTT. Mr. President, there are
two indisputable and highly significant
new policies established by the Nixon ad-
ministration.

One is the change with respect to the
Vietnam war. The clear fact is that
American troop levels are belng steadily
reduced, after 8 years of being steadily
Increased under the Democrats, Casualty
rates are declining, after 8 years of
steady Increase under the Democrats.
More and more ¢of the defenses against
the North Vietnam Ilnvaders are being
taken over by the South Vietnamese,
after 8 years of steadily Increasing Amer-
ican responsibility for the defense of that
country.

Yet, the Democrat policy council eriti-
cizes the Nixon administration on Viet-
nam, charging that we are not getting
out fast enocugh, and that we should
furnish the enemy with an exact time-
tabie on our leaving,

Thus, we have the unique display of
the party under whom our involvement
mushroomed, who later tried—but
failed—to turn its back on its own
actions, now saying “you're not doing
fast enough what we were unable and
unwilling to do ourselves.”

The Democrat policy council is faith-
fully following the pattern set by former
Secretary of Defense Clark Cliford. Mr.
Clifford was barely out of office before he
hegan to herate the Nixon administration
for not moving fast encugh in disman-
tling the diseredifed Vietnam policies
which he, as a long-time advlser to Pres«
ident Johnson, had helped to formulate
and adminster,

Now the Democratic policy counecil is
behaving similarly. The council com-
plains that the Nixon administration is

: Mention of an organization ig purely for
descriptive purposes, and not to indicate an
expression of the views of the organization.
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not acting swiftly enough in its steady
reversal of the policles inherited from
the Democrat administration. This is
worse than a bad case of 20/20 hindsight.
This is a hald case of retrospective con-
version. They now like the Nixon ad-
ministration’s policy of prudent Viet-
namization. They just want more of it,

The second Indisputable and highly
significant policy established by the
Nixon administration is an actual, end
firm, reduction in the military budget.

The defense budget for fiscal year 1970
was the first part of the Johnson admin-
istration budget to be cut by the Nixon
administration. In fact it was cut twice.
The fiscal year 1971 defense budget re-
quest by the Nixon administration is
more than $5 billion less than that for
fiscal year 1970

Compare this with 8 years of steadily
increasing mllitary spending under the
Democrats, rising from $47 hillion in
1961, to $81 billion in 1960,

In fact, the first Nixon year and the
first Kennedy year afford a nice contrast.
Kennedy almost immediately began to
increase military spending. Nixon almost
immediately began to cut it.

Second, in another sense this budget
represents a restoration of proper bal-
ance in American spending. It represents
a decisive shift In the relationship be-
tween military and nonmilitary spend-
ing, a shift in favor of nonmilitary pro-
grams. It has been 20 years—two full
decades-—since the Defense Department
has been promised such a small share of
Federal expenditures. It is now at 34 per-
cent of the national budget, an all-time
low of those 20 years. This Is the reality
not the mere rhetoric, of reordering na-
tional priorities.

Apgain the Democratic policy councll
is attacking the Republicans for not ac-
complishing well enough, or quickly
enough, something the Democrats were
unahble or unwilling to do during those
8 long years when they were in control
of both administrative and legislative
branches of the Federal Government.

Yet, we are now bitterly attacked be-
cause “we aren't doing it fast enough.”

And, Mr. President, statements such as
those made before the Democratic policy
council comparing Federal expenditures
on national defense, with expenditures
on specific items of welfare, education,
health, and so forth, are misleading in
the extreme, There seems to be a fend-
ency among these people to miss one
important fact, and that is that the tax-
payer has only che pocketbook. Every-
body who dips Into that pocketbook goes
to the same source of funds.

National defense is the sole responsi-
bility of the Federal Government, There-
fore, the sole funding for national de-
fense must come from Federal moneys.
But the general welfare of our people is
not solely the responsibility of the Fed-
eral Establishment; it is shared by both
State and local governments, And both
State and local governing bodies go to
the same taxpayers the Federal Govern-
ment taps to get the wherewithal to
finance health, education, and welfare
programs.

The HEW budget submitted by Presi-
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There appears, however, 0 be one positive
aspect to this ominous situation. In & world
where international hostility and entrenched
nationalism threaten mankind with swift de-
siruction, the great powers are beginning to
see, in threats to the environment, a common,
enemy. Many have argued thai only under
the menace of such & common danger would
the established patterns of thought he
broken

NEW SCHEME

Last week it became known that Soviet
and Amertcan sclentists, as well as others,
are working on & scheme for glohal monitor-
ing of the envirpnment, Biationg and sub-
statlons, earth eatellites and ships at eea
would watch for changes i earth, alr and
water, a3 well as in the populations of plants
and animals lving in those realms, that
might Indicate threats to the balance of
nature,

Fog two days last week American scientists
met at the National Academy of Sclences In
Washington to begin drafting plans for one
of the 20-0dd stations envisiomed for the
maln monitoring network The scheme is an
outgrowth of the International Biological
Program, & global effort by many nations now
under way.

Also 1ast week the Soviet Unlon and the
TUnlted States ngreed on sclentific and cul-
tural exchahges for this year ahd 1671 that
place specilal emphasts on the exchange of
gpeclalists in such subjects as air pollution
and waste waler treatment,

These developments call to mind the “con-
vergence” theory espoused by & number of
scientlsts and others in hoth Eest abd West,
namely that the problems common to highly
technological socleties are foreing nations
of diverse ldeclogles to evolve along converg-
Ing economic and social Ilnes.

At the organleational meetlng of the task
force that will plan & prototype monltoring
statlon Dr. Dale Jenkins, director of the
ecology prograin of the Smithsonian Imstitu-
tion, pointed out that there are now some
2,6 million known chemieal compounds and
that each year 500 new ones go into wide-
spread use, Yet, he sald, “little attention” 18
paid to their Iong-term blological effects.

The adverse efiects known % have ovcurred
are picayune ¢ompared to what can happen
{or may already be happening) in the view
of ecologlsts—those concerned with the in-
terdependence of all life forms in & partic-
ulay environment and their interactions with
that environment,

The eplsodes in the news last week are
therefore hut & taste of what may happen:

(1) A tanker broke apart on Cerberus
Shoal between Nove Scotla and Cape Breton
Island, pouring oil into the Atlantic Ocean,
already so polluted that there is more oil
than drifting life on portions of the mid-
Atlantic,

(2) A group of Colorado sclentists charged
that a plant operated for the Atomlc Energy
Commisslon by the Dow Chemical Company
had released enough radioactive plutonium
to present “a serlous threat to the health and
safety of the people of Denver.”

(3) Eleven companfes, Inchuding such
glants ag International Harvester, Penn Cen-
tral, Otin, Procter and Gamble and Pure Oil,
were charged by the Justice Department with
seriously polluting waterways fn the Chicago
ares. Similar charges have been meade In
New York and elsewhere.

At the meeting at the National Academy
of Sciences, 1t was reported that DDT is being
detected in winds blowing across the Atlan-
tic from Africa to Barbados, While indus-
trislized nations have begun to curtail the
use of this persistent pesticide, which is
fatal to many forms of life, it was reported
that India is planning to use it on a massive
scale to kill malarial mosquifos. Not to do
80, the Indians argue, would be & form of
gencclde,

The greatest concern 13 for effects too
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subtle to be immediately apparent. A report
recently submitted to the National Institute
of Environmentsal Health Scliences saya; “Vir-
tually every person im the United States is
exposed doaily to food additives, drugs and
pollutants of water and ald that were un-
known prior to the present era.”

“In most cases,” it continwues, “the biologl-
cal effects of these substances are poorly un-
derstood.” While it is comparatively easy to
test additives and drugs [or toxlcity—their
potency a8 poisons—it is difficult to assess
their hereditary effects. “A partioular drug,”
sald the repork, “is never tested in all the
situations (such as pregnancy) and in all
the combinations with other environmental
agents that would occur, should 1t come into
general use.”

THALIDOMIDE EXAMPLE

The thalildomide disaster, in which thou-
sands of deformed chitldren were born ta
mothers teking that tranquilizer, is the
classic example. In recent weeks attention
has focused on 2,4,56-T, a defoliant widely
used in Vietnam and, in this sountry, along
power lines, There are indications that it.
100, may cause birth defects.

This report, drafted by a oommittes of
leading geneticists and other specialists, rec~
ommended that the blood of mothers and
newborn infants, taken from the umbilical
cord and placenta, be monitored on & spot-
check basls to watch for any slgns of in-
creased mutation rates.

It is Enow that radiation and some chemi-
cals can cause mutations, or changes in the
ocoded genetic information of the cell. A cer-
taln number occur naturally, Some lead to
congenital abnormality and mental retar-
dation, A widespread lncrease in mutations
could be disastrous for the hruman race.

Geneticists Jn the Sovlet Unlon have been
developing & similar monitoring project. The
Inclusion of such & program is belng con-
sldered for the projected global monitoring,
but the latter would be concerned with all
life forms—mot only human beings. The
ecologlsta beleve that preservalion of the
diversity of life on this plaxet is essential for
the long-term preservation of life itsell.

NOMINATION OF JUDGE CARSWELL
TO THE SUPREME COURT

Mr. BELLMON. Mr. President, I have
carefully considered the charges and
responses which have been made in con-
nection with Judge Carswell’s nomina-
tion, and would like to make an observa-
tion that seems to me to bear heavlly in
favor of its eonfirmation., My point,
stated, is this: the case against Judge
Carswell is largely based upon statements
and testimony of persons who have had
little, if any, personal contact with him,
while those who appeared in support of
the nomination did so on the hasls of a
long and continuous relationship during
which there were numerocus opportuni-
ties for them to observe the nominee as a
man and a judge. This belng the case, it
seems clear to me that any “‘conflicts in
the testimony” should be resolved in
favor of Judge Carswell,

Let me give an illustration. During the
committee hearings, a number of indi-
vlduals who had represented civil rights
plaintiffs on isolated ocecasions in Judge
Carswell’s court testified that he had
been discourteous to them and had ex-
hibited hostllity to thelir cause. In direct
conflict with this testimony were com-
municationg received from Judge Cars-
well’s fellow trial and appellate judges,
who worked with him year In and year
out, and lawyers and court attendants
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who were in frequent or regular contact
with Judge Carswell while he sat as a
district judge. The lawyers who sub-
mitted these telegrams or letters in sup-
port of confirination had appeared before
Judge Carswell, not sporadically like
those attorneys opposing the nomina-
tion, but numerous times over an ex-
tended period of time. I find most com-
pelling the fact that each of these
attorneys stated that he had never seen
an act of discourtesy or hostility toward
a civil rights attorney or his client on
the part of Judge Carswell. I ask unani-
mous consent that copies of these com-
munications be printed in the Recorp at
the conclusion of my remarks,

I find that the charges against Judge
Carswell have not been proven. Much has
been said on the Senate floor about Judge
Carswell’'s qualifications—hls wide-
ranging experience as U.B. attorney,
district judge, and circuit judge, his
superior intelligence, impeccable integ-
rity, and high judicial temperament. I
agree with those urging confirmation
that all of these necessary qualities are
present In Judge Carswell. For that rea-
gon, and because I believe the phllesophi-
cal objections which have been raised are
baseless, I shall be pleased to vote for
confirmation.

There being no objection, the com-
munications were ordered to be printed
in the REcoRD, as follows:

Senator Fames O. EAasTLAND,

Chairman, Senate Fudiciary Committee,
New Senate Office Building,
Washington, D.C.

DEar SENATOR EasTLAND: I was Judge Har-
rold Camwell’s law clerk from February 1960
to June 1962, a period of approximately two
and a half years. T belleve I was his law
clerk longer than any other law clerk he had
hefore or since, I am a member of the Florida
Bar practicing law in Melbourne, Floride.

As a member of the Jewlsh faith and con-
gequently a member of a minortty, I sincerely
believe that the day to day association which
I had with Judge Carswell, both in and out
of the courtroom, would have revealed any
racist tendencies or Inclinations, had there
been any, Without the slightest hesltation,
I can assure you and the membetrs of your
committee that the Ilttigants in the Trnited
States Federal District Court in Tallahassee
were not judged by their race, creed or eolor,
Judge Corswell's integrity ahd honesty is be-
yond question in this regard, He Jdealt falrly,
honestly and respectfully with ell those who
came before him. His judicial manner was
not altered by the race or color of those who
appeared before him, I believe that I am more
qualified to judge this man than are his ac~
cusers. I would be willing, at my own ex-
pense, to testify under oath, that none of the
decisions rendereq by him during my tenure
of office were tainted in any manner with a
so-called racist philosophy, nor were civil
rights lawyers or ltigants treated In any
manner other than the respectful manner
nccorded to all Htigants and attorneys ap-
pearing before him.

The people of this country have a right to
know the truth about his bellefs, unsuillied
by false accusations and innuendo,

I deeply resent the attempt of some to tar-
nish the reputation of » man of Judge Cars-
well’'s caliber. He would be a great asset to
the Supreme Court.

Should a further statement regarding my
essoclation with him be desired, I would wel-
oome the opportunity to further elaborate,

More sincerely yours,
MxE ERASNY.

MELBOURNE, FLA,
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FEBRUARY 3, 1970,
Re confirmation of G, Harrold Carswell,
Senator JAMES EASTLAND,
Chairman,, Senate Judiciary Commitiee, U.S.
Senate Office Building, Washington, D.C.

DEar SetaTor EastLanp: Judge Carswell
should he confirmed as an Associate Justice
of the Bupreme Court. I have been a law pro-
tessor at Southern Methodist University since
1959 and have been a visiting professor at
Florida State University since 1968. With def-
erence to Lowenthal, Von Alystyne and Or-
field, their statements as reported in the news
media, do not present s rational hasis for
opposing or delaylng Judge Carswell’s con-
firmation,

An examination of Judge Carswell’s deci-
slons in civil rights cases demonsirate a Iair
and reasoned approach In keeping with the
highest standards of judieial integrity. This is
@ slgnificant accomplishment particularly be-
cause, a8 the committee 1s well aware, emo~-
tionalism and fervor so pervade the sensitive
area of civll rights that many well meaning
persons become totelly intolerant of any view
other than their own.

For example, on jurisdictional grounds
Judge Carswell should be pralsed net con-
demned for his ruling in Weacher v. Gadsden
Counity. The only issue therein properly be-
fore the court involved the construction of a
removal statute. The Gth circuit remanded
the cese for further consideration because
after the district court had ruled, the 5th
olrcuit In two cates, Rache]l V. Siate of
Georgia, 347 F2 879, gave a broad interpreta=-
ton of removal jurisdiction. Ssubsequently in
line with Judge Carswell’s earlier declsion
the Supreme Court reversed the 5th circuit in
Greenwood, 384 U.S. 808, and on narrower
grounds afirmed Rachel, 384 U.3, 780.

For the Supreme Court’s decision in Green-
wood, it would be absurd to say the Su-
preme Court justices are racial] bigots and it
would be equally sbsurd to apply the same
type of fellacious reasoning to any other
Jurlst.

It is my firtn belief that Judge Carswell’s
rulings are not based or influenced by race,
creed or color in any way. Judge Carswell
merely rules upon the facts and issues of
the cases before him.

His record uhequlvocally shows that he
rules falrly and without regard to the fervor
and emotion of those on either side. Judge
Carswell's records of over 4,500 eclvil and
criminal cases clearly demonstrates an un-
usual skill of addressing his ruling to the
1ssues at hand. He emphasizes the total plo-
ture, It seems that those who criticize his
rulings are merely disappointed litigants
who cannot evaluate Judge Carswell fairly
in the light of their zeal for their cause.

The clvil rights of all men must be pro-
tected and I respectfully submit that Judge
Carswell’'s record when properly viewed 1is
highly commendable. I say this not only as a
legal educator but as an attorney who has
appeared in cases before the Sth Circult and
the Supreme Court. (For example see habeas
corpus appeal in Brooks v. Beto 336 F.2d, in-
volving the issue of whether purposeful in-
clusion as distinguished from purposeful ex-
olusion of blacks on a grand jury violated
many cllents constitutional rights.)

Judge Carswell would bring humility and
skill, which coupled with his outstanding
judicial experience will provide a basis for
his making a significant contribution to our
highest court,

I would be pleased to testify under oath
in support of Judge Carswell if the commit-
tee would be so inciined.

Respeotlully,
WiILLIAM VANDERCREEK.

TALLAHASSEE, FLA,

FERRUARY 4, 1070.
Senator JAMEs Q. EASTLAND,
New Senate Office Building,
Washington, D.C.!
From early 1960 and for sometimes there-
after I served as school board attorney in
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the suit brought against it by Augustus, et
al, At no time in the various hearings in
this case at which I was present did Judge
. Harrold Carswell, either in Chambers or
in open court, treat any counsel or any party
or any witness with other than courtesy and
respect., There was no indication or any
intimation that any counsel was treated
discourteously or any counsel for either
side received any treatment other than that
recelved by ali, and there was definitely no
actual, implied or suggested discourtesy or
unpleasant treatment extended any one in-
volved In the case in my pregence, or with-
in my knowiedege.
RicHArp H. MERRITT,
Attorney.
PENsacoLa, FLA.

FEBRUARY 4, 1970,

Senator JAMES O. EASTLAND,

Chalrman, Senale Judiclary Committee,
New Senote Office Building, Washing-
ton, D.C.;

As Bailiff in Judge Carswell's court for
eleven years, I was dally within hearing dis-
tance of his chambers at practically all
times when hearings were held. In August,
1964, when counsel In the Wechler case ap-
peared before Judge Carswell in Chambers,
I weas present in the room throughout the
whole proceeding. At no time then, or any
other time, did Judge Carswell speak in a
shrill or rude voice to these attorneys or any
other attorneys or anyone, or treat anyone
in & hostile manner. He did not eXpress any
gtatement at all about lawyers from other
parts of the country or express opposition
to what they were doing. They were treated
courteously in every way. I don’t know about
the legal orders entered, but at the conclu-
sion of the hearing I thought the attorneys
there were pleased with the results because
they had gotten the wrlt they had come for.
Neither Judge Carswell nor anyohe elseé on
his staff showed any hostllity or discourtesy
whatsoever to these attorneys,

WiLLiaM T, CORROUTH,

TALLAHABSEE, FLA,

FEBRUARY 3, 1970,

Senator JAMES O, EASTLAND,

New Senate Office Building,

Washingion, D.C.:

I was attorney representing Alachua Coun-
ty School Board in the case of Wright v.
Board of Public Instruction of Alachua
County from the time the suit was filed un-
til I resigned as attormey for the Alachua
County School Board just prior to my ap-
pointment a8 TUnited States District Judge
of the Northern Distriot of Florida in Jan-
uary of 1968, Having attended all of the
hearings before the cowrt as counselor for
the school board, I can state un-equivocably
that Judge Carswell never once displayed
hostility or discourtesy to any atiorney, party
or witness in this case. His demeanor in
chambers and on the bench was at all times
fair and ogourteous to all. This was true in
all other litigation in which I appeared be-
fore him.

WINSTON E, ARNOW,
U.S. District Judge, Pensacola, Fla.

FEBRUARY 3, 1970,
Re Newsweek article February 9 issue con-
cerning Judge Carswell's speech to
Georgla State Bar Association, Atlanta.

Hon. JAMES O. EASTLAND,

Chairman, Commiltee on the Judiclary,
Senate Office Building, Washington, D.C.;
I was present as a guest at the speakers
tahle on that ocoasion. The anecdote which
Judge Carswell told in his speech reiative to
General Stillwell carried no racial overtone,
indignity or implication of any kind, To hold

otherwise would be an unfair attribution.

ROBERT A. ATNSWORTH, JI.,
Judge, U.S. Court of Appeals, Fifth
Cireuit, New Orleans, La.
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JANUARY 29, 1870
Hon. JAMES EASTLAND,
Senate Building,
Washington, D.C.

It 1s with extreme plessure for my family
the Isenbergs origihally of Gordon, G#., Wil-
kinson County, to endorse Hon., G. Harrold
Carswell for the high honor of Justice of the
Supreme Court, The family of Judge Cars-
well are of the finest stock and there never
has been nor never will be any racist feelings
in any of this fine Georgia family. Judge
Carswell’s father was a personal friend of
my family who are a member of the minority
group and we feel sure that he will serve
with distinetion and honor if confrmed to
this high office. I am a former member of
the General Assembly of Ceorgla represent-
ing Glynn County and past president of the
Chamber of Commerce and past ohalrman
of the Brunswick, Georgia Port Authority. If
I can be of any further assigtance in your
investigation of this upright Christian gen-
tleman please do not hesitate to call me
and I wili gladly appear at my own expense
before your honorable commitiee.

JOE ISENBERG,

ST, S1MoNs ISLAND, Ga.

Re “Newsweek, Feb, 9 concerning Judge
Carswell’'s Atlante speech for Georgia
Bar.

Senator JaMES O, EASTLAND,

Chairman, Senate Judictary Committee,

New Sertate Office Building,

Washington, D.C,

I, along with a number of Federal judges,
sat on the platform and heard the full talk,
‘The facts are these: Judge Carswell was re-
eponding to an introduction by Judge Bell,
who noted that Judge Carswell had lived
in many parts of Qeorgia as 8 young msan,
To this, Judge Carswell, referring to himself,
responded in substance: Yes I lke Judge
Bell, have lived in many Ceorgia towns, I am
somewhat like the man Georgia’s distin-
guished Senator Russgell is said to have re-
ferred to in an anecdobte concerning General
Vinegar Joe Stillwell of Southeast Asia. The
general prided himself in his ability to iden-
tify by nationality any person at & glance,
He said, see that man over there, he is from
France, he is from Canada, and that deeply
tanned soldier there is from Indo-China, to
which the soldier replied, no sir Cleneral, I
am from outdoor, Georgia, Carawell then
confessed, I am that man, I am from many
paris of Georgia.

‘There were no suggestions of raclal over-
tones whatsoever in his speech,

Lewis R. MORGAN,
Circuit Judge, U.S. Court of Appeals
for the Fifth Circuil, Newnan, Ga.
FEBRUARY 3, 1070,

Re Judge G. Harrold Carswell,

Senator JAMES O. EASTLAND,

Chairmaen, Senate Judiciary Committee, New
Senate QOffice Building, Washingion,
D.C.;

I have been actively representing school
board of Alachua County, Florlda and inte-
gration litigation since October 1968 as well
as Florida High School Activities Association
in which biack lawyers were involved on
the other side. All of this litigation In the
lower cowrt was before Judge Carswell, I
have never sesn Judge Carswell discourte-
ous to any lawyer, He disagreed on occaslons
with their contentions as he did mine but
did 8o in both cases in the same manner.

HarRY C. DUNCAN,

Attorney for School Board, Alachua

County, Fla.
FEBRUARY 4, 1970,
Senator JAMES O, EASTLAND,
New Senate Office Buildin,
Washington, D.C.

Dear SEwaTOR: This will advise you that
I have known Judge Harrold Carswell for
approximately fifteen years. My acquaint-
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anoe with him stemns from my appommiment
by President Eisenhower as Unlted States
Attorney for Northern Indiana, and later ag
Special Asslstant to Attorney General Her-
bert Brownell and then Willlam P. Rogers
88 Executive Officer in ocharge of gll TS,
Attorneys. Shortly following the controversi-
al Brown decislon on segregation I held a
conference in Washingfon of all the South-
ern United States Attorneys to help the
Department of Justice to implement the
decision. Harrold Carswell was the only
United States Attorney who was helpful to
me and the department in this respect. I
will be glad to substantiate this by personal
testimony or affidavit. Please feel free to
call upon me to asslst your honorable com-
mittee in any way that I oan,
Sincerely and respectfully yours,
JosgPH H, LEsH

HUNTINGTON IND,

FEBRUARY 3, 1970
Benator James O. EASTLAND,
Washington, D.C.:

I have at all times been an attormey for
the defendant Board of Public Instruction
of Escambla County, Florida in the school
integration case instituted against it by Dr.
Charles A, Augustus, et al., as plaintiffs,
and attended every conference and hearing
in the case before Judge Carswell. Judge
Carswell was never rude or discourteous in
any way to any of the attorneys in the case
and he was always equally courteous and
respectful to the attorneys for the plaintiffs,

J. EpwiN HOLSBEREY,

Holsberry, Emmanuel, Sheppard, &

Mitohell
PENsacoLa, FLa.
FEBRUARY 3, 1DT0
Senator JAMES O. EASTLAND,
Chairman, Senate Judiclary Commatiee, New
Senate Office Bullding, Washington, D.C.

My Jaw firm has represented the board of
publio instruction of Leon County, Florida,
in the school desegregation case styled Clf-
ford N, Steele, et al. v&. hoard of public In-
struotion of Leon County, Florida, since the
fillng of that suit In the United States Dis-
trigt Court for the Northern District of Flor.
ida in March 1963. Judge Harrold Carswell
presided over that cage from its inception
until he was elevated to the court of appeals
for the Fifth Circuilt.

I personally appeared as attorney for the
Leon County sohool board in the Steele case
in March 1967, and have been actively en-
gaged in the representation of the board
sinee that time to the present date. I have
appeared in that capsacity innumerable times
in open court. Judge Carswell has always
eonducted himself with dignity and courtesy
to all attorneys of record in the Steele case.

There have been not less than 12 different
lawyers sent to Tallahassee from New York
and elsewhere to represent the plaintiffs in
this case agalnst the school board. On many
occasions these attorneys were unhfamiliar
wlith prior proceedings and attempted to re-
argue points which had long since been ruled
upon by Judge Carswell, and in many in-
stances unreasonably demanded the right to
do s0, Judge Carswell on several occasfons
did understandably show impatience with
these attempts to relitigate points previously
adjudicated, hut in no cense was this a re-
flection of personal animosity toward the
lawyers or the cause they repesented, but
an effort to handie the case expeditiously.

1 do hereby unequivocably state that Judge
Carswell has not exhibited disrespect or hos~
tility toward the plaintiffy attorneys in the
Steele case and his attitude and demeanor
toward north attorneys has always been con-
slderate and well-mannered. I have Iead
about the testimony of some of these out-
of-State attorneys before your committee,
and I cannot stahd idly by and not reply
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to what I consider ridiculous and unware
ranted charges.
C. GramaMm CAROTHERS
TALLAMASSEE, FLA.

FEBRUARY 3 1970
Senator JAMES O EASTLAND
Chairman Senate Judiciary Commiitee, New
Senate Office Buildwng, Washingion, D.C.

DEeaR 818: I have been lead counsel for the
Bay County school board in the case of
Youngblood and USA vs Board of Publio In-
struction of Bay (County, Florida. Mangnns
Florida civil action number 672 since 1964
when this case was originally filed, Judge G
Harrold Carswell w 8 the United States trial
judge in thiz case from the begihning until
his elevation to the Pifth Circuit Court of
Appeals. In five years of litigation, there were
by actual count fourteen attorneys in his
court representing the plaintiff in this de-
segregation case, Often there were different
attorneys at each of the several consecutive
hearings His patience and courtesy to all
counsel was remarkable to behold, particu-
larly in view of the faoct that counsel for the
plaintiffs changed on several occasions, All
counsel in our case were treated with respect
and fairness by the oourt regardless of his
cause or residence. If Judge Carswell indi-
cated any impatience at all it was at my
clhients for fafling to get on at the job of de-
segregating the public schools of Bay County,
Florida.

JULIAN BENNETT,
Atftorney for Bay Counly School Board,
Pawama Orry, Fra,
FEBRUARTY B, 1970
Hon. James O. EASTLAND,
Cheirman, Commitice on the Judiclary, U.5.
Senate, Washingion, D.C.

Dear Mr. CHalEMAN: I am writing to the
Committee at this {ime because for a period
of five yearst, from 10568 to 1863, I represented
pPlaintiffs in civil rights ceses in the Federal
Court for the Northern District of Florida,
which was then presided over by Judge G,
Harrold Carswell, I also represented criminal
defendants and other civil clients in his
court during this period of time, FPrevious
to hig taking the bench in 1958, I had op-
posed him as defense counsel in criminal
prosecutions brought by the United States
when he was United States Attorney. I am
certain that during the five-year period from
1958 to 1063, I appeared before Judgs Cars-
well on & minimum of not less than thirty
separate days in connection with litigation
which I had pending in his court,

As a black lawyer frequently involved with
representation of plaintiffs in civil rights
cases in hig court, there was not a single in-
stance in which he weas ever rude or dis+
courteous to me, ahd I received fair and
courteous frestment from him on all such
occasions. I represented the plaintiffs In three
of the major school desegregation cases filed
in his district He invariably granted the
plaintifis favorable judgments in these cases,
and the only disagreement I had with him in
any of them was over the extent of the re-
lief to be pranted, In the case Augustus v.
Escambia County Board of Public Instruc-
tion, Judge Carswell entered an order grant-
ing the school board ninety days In which to
submit s desegregation plan for the entire
aghool aystem, On the next to the last day
permutted by the court order the board
submlitted & plan similar to ones which were
adopted In the Florida metropolitan areas of
Teampa and Miami. Judge Carswell’s ruling
in this case was reversed by the Fifth Cir-
cult only on the question of faculty de-
segregation,

I attach to this letter a clipping from the
Pensacola News of Friday, March 17, 1961,
which plves & contemporary account of
Judge Carswell’'s school desegregation order
in that case. I also attach a clipping from the
Baltimore Afro-American, which fairly de-

4993

scribes my activities in the field of cvil
rights litigation

I am presently employed as Deputy Chilef
Conciliator for the United States Equal Em-
ployment Opportunity Commuission and re-
side here In Washington,

Yours very truly,
CHARLES F, WILSON,

ENVIRONMENTAL QUALITY. ECOL~
OGISTS AND POPULATION

Mr, TYDINGS Mr. President ecolo-
gists have a great responsibihity to help
solve the environmental crisis, particu-
larly since their basic ecological attitude
is itself a partial solution to the problem

An article entitted “All About Ecol-
ogy,”’ written by William Murdoch and
Joseph Connell, and appearing in the
January issue of the Center magazine,
published by the Center for the Study of
Democratic Institutions, in Santa Bar-
bara, Calif., discusses an important ele«
ment of ecology: the limited capacity of
the environment to collect, absorb, and
recycle our wastes so that they do not
accumulate as pollution. We can now
observe the gross eflects which occur
when those limits are exceeded.

The basie task of the newly discovered
science, the authors argue, is not to
tinker with technology but to create a
determination among polleymakers to
slow down the rush toward disaster. Tt
is interesting to note that this point is
exactly the one made by Lord Ritchie-
Calder in his brilliant article entitled
“Mortegaging the Old Homestead,” orig-
inally published in Foreign Affairs,

In a questionnaire sent to about 500
University of California freshmen re-
garding topics to be included in a general
biology course for nonmajors, “Human
Population Problems” was selected by 85
percent of the students.

Ecologists believe that they must con-
vince us that the only solution to the
problem of population growth is not to
grow; that the standard of ldving is be-
ginning to have an inverse relationship
to the quality of life; and that a careless
increase in the gross national product is
disastrous. It is even possible that
changes which man has imposed on the
ecosystem may prevent a recurrence of
the events which produce and sustain
the human and natural community.

I ask unanimous consent that this ex~
cellent article be printed in the RECORD.

There being no objection, the article
was ordered to be prinied in the REecorp,
as follows

ALL ABOUT ECOLOGY
(By William Murdoch and Joseph Connell)

The public's awakening to the environ-
mental crisgls over the past few years has
been remarkable A recent Gallup Poll
showed that every other American was con-
cerned about the population problem, A
questionneire sent to about five hundred
University of California freshmen asked
which of twenty-five topics should be in-
cluded in a general biology course for mon-
majors. The top four positions were: Human

Population Problems (85%), Pollution
{19%) (Cenetics (7123%), and Ecology
(66%)

The average citizen is at least gettlng to
know the word ecology, even though his
basic understancing of it may not be sig-
nificantly increased Not more than five
venrs ago, we had to explain at length what
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whose whims the refugees would thus be
left, we can hardly approve the latter part
of this suggestion. But if the largesse of the
free natlons is to be misused through the
misconduct of certain governments, then it
la logical that those govermments should
bear the burdens which we up to this point
have shouldered.

‘THE SOCIETY FOR THE PREVENTION OF WORLD
War III has expressed its views in a tele-
gram to President Richard M. Nixzon, read-
ing in part as follows:

“It is authoritatively reported in the press
and officlally conceded by the Commissioner~
General of UNRWA that control and policing
of 14 Arab refugee camps in Lebanon Is in
hands of Palestine commandoes or guerrillas
primarily armed with weapons of communist
origin, . ., . In Jordan also UNRWA camps
have long been used by guerrillas as centers
for tralning and recruitment, For years
TNRWA has been derelict in 1ts duties in fafl-
Ing to correct this situation. Continuation
of large American financial support for these
camps is therefore tantamount to maintain-
Ing a guerrilla army operating against our
own interests and condoning terrorism, The
American government has no right to use
tax money to subsidize terrorism. We there-
fore urge that you refrain from making new
financial commitments to UNRWA until
such time as the use of UNRWA installa-
tions for guerrilla war purposes has been
effectively ended and the control of refugee
camps 18 vested exclusively in the hands of
dependable authorities.”

We deeply regret the necessity for such &
tonclusion. We are firmly devoted to the
amelioration of human needs wherever they
may be discovered but we are also pledged
to glve such advice as will advance the
permanent peace of the world, or at least not
oontribute to plunging it again into the
holocaust of war, We think that the misuse
of UNRWA funds is at this time contribut-
ing to the latter danger,

We plso think that UNRWA, as at pres-
ent functioning, is not viably performing its
primary duty of relief, It has let the refugees
become pawns in an international power
play, and has permitted war-makers to traf-
fic with their fate for alien purposes, Until
thigs is corrected, the United States ought
not to make any further unrestricted pledges
to UNRWA—and its support should be ex-
plicitly contingent, from month to month,
wpon & thorough housecleaning of this en-
tire operation.

NOMINATION OF JUDGE CARSWELL

Mr. ALLOTT, Mr. President, yesterday
the BSenator froi. Massachusetts (Mr,
KeNnEDY) placed in the ReECORD a state-
ment from the Senator from South Da-
kota (Mr, MoGoOVERN) eXplaining why
Sehator McGoverN is going to vote
against the confirmation of the nomina-
tion of Judge G. Harrold Carswell.

Most of the objections Senator Mc-
GoverN mentions have been discussed
in recent weeks. But one objection which
Senator McGovERN shares with jour-
nalist Michael Harrington does merit
special attention.,

Mr. Harrington, with Senator Mc-
GoveERN concurring, argues that Presi-
dent Nixon is trying to politicize the Su-
preme Court even more than Franklin
Roosevelt did In his ill-fated attempt to
pack the Court.

Mr. President, this is a misunder-
standing of what President Nixon is try-
ing to do.

It Is not true that President Nixon is
trylng to pack the Court. It would be
closer to the truth to say that the Presi-
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dent is trying to unpack it, He is trying to
restore some semhblance of balance to the
Court,

If we are faithful to the meaning of
“court packing” as that term emerged
from President Roosevelt’s attack on the
Court, we must surely see that what
President Nixon is doing has nothing
to do with packing the Court.

In fact, the President is acting in
accordance with nothing more radical
than the U.S. Constitution, which vests
in him the responsibility for appoint-
Ing new members to the Court.

Unlike Franklin Roosevelt, President
Nixon is not trying to alter the very
structure of the Court.

Unlike Franklin Roosevelt, President
Nixon is not asking the Senate to tam-
per with the number of Justices.

On the contrary, President Nixon is
asking the Senate to fulfill its part of
the constitutional partnership by bring-
ing the Court up to full strength.

In fact, whereas Franklin Roosevelt
was convinced that nine justices were
insufficient, there are some persons to-
day who seem to think that nine justices
are too many.

Mr, President, I think President Nixon
is ccrrect in his approach to this matter.
He believes that the court should be com-
posed of nine members s Congress has
specified. He thinks that a team of nine
can afford a few strict constructionists.

I do not think that a baseball manager
is “packing” his lineup if he includes a
mixture of lefthanded and righthanded
batters. And President Nixon does not
think that a judicious mixture of judicial
philosophies constitutes a “packing” of
the Supreme Court lineup.

In short, Mr. President, the nomina-
tion of Judge Carswell tests the willing-
ness of some persons to practice what
they preach,

There are some persons who express
great enthusiasm for dissent and diver-
sity in many parts of our national life,
but who became vey nervous when they
believe dissent and diversity may emerge
in places more important than under-
gracuate rallies.

Mr. President, the confirmation of the
nomination of Judge Carswell will help
the Court to perform its difficult func-
tions. American institutions thrive on
diversity. The Court is no exception to
this rule.

THE RELATIONSHIP OF FUTURE
FOREIGN ASSISTANCE PRO-
GRAMS, THE NATIONAL INTER-
EST, AND THE NEEDS OF DEVEL-
OPING NATIONS—AN ADDRESS BY
SENATOR EDMUND 8. MUSKIE

Mr, EAGLETON. Mr, President, this
past Wednesday, at a luncheon meeting
of the International Development Con-
ference in Washington, the Senator
from Maine (Mr, Muskie) delivered a
thoughtful as well as thought-provoking
address on foreign aid. He has pointedly
raised the urgent matter of restructur-
ing our forelgn assistance programs and
simultaneously restructuring the politi-
cal base for them. So that all Senators
may have an opportunity to read it, I
ask unanimous consent that Senator
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MuskIE's address be printed in the Rec-
ORD.

There being no objection, the address
was ordered to be printed in the REcCoRD,
as follows:

TuE CHALLENGE OF THE 1970's—A NEw Loon
AT FOREIGN ASSISTANCE

(Remarks by Senator EpMunp E, Muskie, of
Maine, at a luncheon meeting of the Inter-
national Development Comference, Wash-
ington, D.C., Februatry 25, 1970)

If I had believed the hepdlines and the
public opinion polls, I would have called my
talk: “Epitaph for a Lost Cause.” The subject
of foreign ald is not popular, and 1ts prog-
nosis is not favorable, My presence here may
be more a testimony to the unsinkable opti-
mism of an elected Maine Democrat than an
indicator of my political judgment.

But, to paraphrase Mark Twain: Rumors
of the death of foreign ald are greatly exag-
gerated, and calls for its end, or its decline,
are greatly misguided.

I share the conviction of the young people
who are involved in the International Devel-
opment Conference: “Our aim must be to
change International attitudes so as to make
it impossible for our political leaders to con-
tinue to neglect, and often to aggravate, the
obscene inequities that disfigure our world.”

The time has ¢ome, iriends of development
aid, not to bury that ald, not to praise its
past accomplishments, but to comunit our-
selves to a new understanding of its place in
our world and & determination to use it
effectively. We must use it to give new life
and hope to those who are the victims of
those “obscene inequities.”

To do that, we need the energy, and the
enthusiasm which move the young people
who have joined in this conferente, We need
to reinforce that energy and enthusiasm with
the perspective of those who know where we
have been, what has worked and what hasn't,
and why we went there in the first place,

In looking backward, we can derive some
satiefaction from what has been sachieved.
Foreign aid, properly speaking, began with
the Marshall Plan, a success which had
everything working for it.

Aflter two world wars, Americans believed
that Europe was worth sacrifices in peace-
time, too. The dramatic regults were due in
part to the fact that aid was used, not to
build, but to reconstruct previously devel-
oped economies. In a sense the early 1950°s,
with their stress and achisvement, are a
heroic period in the history of foreign aid,
but it is one to which we cannot return,

By the mid-1950's, the Marshall Plah had
proved its worth. Eurcpe for the moment
seemed to have heen made safe for the West
and freedom. The suceeding decade presented
new challenges to respond to development
needs on a hroader scale. The newly inde-
pendent nations of the world needed all
the assistance they could get. And we sus-
pected that if we did not help, others might
act in our place,

As the front between the two blocs be-
came stabllized in Europe, each side sought
to protect or advance its interests In Alrica
and Asia.

Today, however, I think many would agree
that the relationship between foreign as-
sistance and the national interests of the
donor powers is not as direct as 1t once ap-
peared. No nation since World War II has
lost its sovereignty because of Communist
foreign aid.

That fact has cut some of the urgency
of the security arguments for foreign aid.
At the same time other supports were weak-
ening, too,

There have always been those profoundly
critical of foreign aid, In recent years, they
have been joined by those sunshine sup-
porters of aid who—likke some ubiversity
alumni—have come to doubt whether the
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“while permitting states to set more stringent
standards” of their own.

Furthermore, the President would have
Federally established mnational emission
standards for plants emitting pollutants ex-
tremely hazardous to health, regardless of
the amount of the pollutant, and for selec-
tive classes of new facilities that could be
“major contributors to air pollution.”

Finally, he proposed that industries or
municipalities failing to meet water and air
quality standards and correction schedules
be subject to court aetion, ranging from
injunctions to fines up to $10,000 a day.

Congressional environmentalists fear Mr.
Nixon's water programs might represent a
backward step by permitting plants to dump
pollutants up to the “assimilative capacity”
of a river rather than insisting on a clean-
up. They also feared that his program would
permit degradation of the streams now un-
polluted. They also feared his minimum na-
tional air quality standard would become a
maximum standard in many states.

But these were not fears of many indus-
trialists and Republicans in Congress. What
they saw was the tremendous cost of install-
ing the devices to control pollution in order
1o meet the standards.

Administration officials have been saying
with one voice that the antipollution costs
were properly “a cost of doing business” and
thus could be . passed on to the consumer.
But industrialists and those in Congress who
are attentive to their views do not see the
matter in quite such simple terms. They
fear that there is a limit to what the con-
sumer will bear and when that limit is
reached, the remaining antipollution costs
will be reflected in lower corporate profits.

Furthermore, they contend that costs
which big companies and new efficient plants
can possibly absorb become insupportable for
small companies and old plants. The upshot,
they say, may be unemployment with ac-
companying outcries from local government,
especially in small towns where a plant is
the principal employer.

A preview of the possible trouble ahead,
they suggest, was provided last week in Du-~
luth, where the 50-year-old United States
Steel plant employing 2,500 was under or-
ders of the Minnesota Pollution Control
Agency to install smoke abatement equip-
ment. Herbert Dunsmore, director of U.S.
Steel’s environmental affairs, said that com-
pliance would cost $5-million; that it would
“further price the facility out of the mar-
ket,” and that If the state insisted on com-
pliance, the only alternative was to shut
the plant down.

Many Republican Congressmen, and not a
few Democrats also, are far from keen about
the President’s proposed fines, even though
the draft legislation makes it clear they are
not mandatory. Even so, a tough Judge could
make things very difficult if he imposed $10,-
000 a day over an extended period.

POSSIBLE TROUBLE

That the Administration recognizes the
possible legislative trouble ahead on en-
forcement and penalties was evident last
week when it placéd them in a separate bill
on the water pollution program. This would
give many Republicans an opportunity to
vote for other parts of the program—such
as reform and financing of waste treatment
legislation—while still voting against severe
penalties for violators. Congress watchers
are waiting to see whether William C.
Cramer, ranking Republican on the Public
Works Committee and a not overzealous
environmentalist, will sponsor the bill deal-
ing with enforcement and penalties.
MeanwhﬂwDemoera.—tic—environmentalists,
led by Senator Edmund S. Muskie, chairman
of the subcommittee on air and water pollu-
.tion and author of most of the antipollution
legislation in the past decade, saw a quite
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different opportunity for attack in the Presi-
dent’s money requests for his program.

Mr. Nixon has asked for authority to obli-
gate $4-billlon over four years as the Fed-
eral share in a $10-billion program for waste
treatment facilities. Senator Muskie, how-
ever, would have the Federal Government
obligate $12.5-billion over five years, with
state and local government matching this
for a total of $25-billion—compared to the
President’s $10-billion. Mr, Muskie’s proposal
Is based on an estimate prepared by the
executive department back in 1966, that
$20-billion would have to be expended by
fiscal 1972. It takes into account the failure
of Congress to appropriate the amount au-
thorized in the 1966 Clean Waters Restora-
tion Act and the inflation that has since
occurred,

FIGURES MISSING

The President has not set a figure on the
amount he will request for his clean air pro-
gram after the next fiscal year. However, his
appropriations request for fiscal 1971 is $106-
million an increase of only $10-million
over what Congress has appropriated for
this fiscal year. By contrast, Mr. Muskie
will introduce a bill asking for appropria-
tions of $325-million a year for three years
beginning in fiscal 1971.

In his State of the Union Message, Mr.
Nixon said, “The price tag on pollution con-
trol is high.” The Democratic response is
going to be, “You're right, and are you pre-
pared to ask for the money?”

CARSWELL AND THE ABA

Mr, HATFIELD. Mr. President, as one
who was an educator before entering
public life and is not a lawyer, I have paid
very close attention to the records of
the committee hearings and the debate
on the Senate floor as the Senate has
considered nominees for membership on
the U.S. Supreme Court. As a result of
this study, I was pleased to give Chief
Justice Warren Burger my complete en-
dorsement and support. As I said at that
time, he is a strict constructionist and
gives the Court a balance. Senators are
aware that recently I was unable to sup-
port Judge Haynsworth,

As I study the hearing record of Judge
Carswell, I would like to draw the at-
tention of Senators to the American
Bar Association’s recommendation. The
American Bar Association has set up a
special committee to pass upon the qual-
ifications of judicial candidates nomi-
nated by the President of the United
States to the Federal courts. The com-
mittee consists of 12 members, each
from a different part of the country. The
committee is appointed by the president
of the American Bar Association, and
has been playing a role in evaluating
Presidential nominees for judicial posi-
tions for many years.

Although in the case of nominees for
lower Federal courts, the committee has
a series of ratings, in the case of nom-
inees for the Supreme Court of the
United States, the committee has only
two ratings: “qualified” and “unquali-
fied.” The committee at the time of Judge
Carswell’s nomination found him to be
qualified; and at its recent meeting in

of the American Bar Association, the
committee reconsidered the nomination
and again unanimously found him to be
qualified to sit on the Supreme Court of

Atlanta, during the midwinter meeting ~ o
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the United States. I ask unanimous con-
sent to have printed at this point in the
RECORD a letter to Senator EasTLaND from
Lawrence E. Walsh, supporting Judge
Carswell,

There being no objection, the letter
was ordered to be printed in the REcorp,
as follows:

AMERICAN BAR ASSOCIATION,
New York, N.Y., January 26, 1970.

Hon. JAMES O. EASTLAND,

Chairman, U.S. Senate Judiciary Committee,
New Senate Office Building, Washing-
ton, D.C.

DEAR SENATOR: Thank you for your tele-
gram of January 21, 1970 inviting the com-
ments of the American Bar Association
Standing Committee on the Federal Judici-
ary with respect to Judge G. Harrold Cars-
well, who has been nominated for the office
of Associate Justice of the Supreme Court
of the United States. The Committee is
unanimously of the opinion that Judge
Carswell is qualified for this appointment.

This committee has previously investi-
gated Judge Carswell for appointment to the
District Court in 1958 and for appointment
to the Court of Appeals for the Fifth Cir-
cuit in 1969. On each occasion Judge Cars-
well was reported favorably for these ap-
pointments. The Committee has now sup-
plemented these investigations within the
time limits fixed by your telegram,

With respect to nominations for the Su-
preme Court, the Committee has tradition-
ally limited its investigation to the opinions
of a cross-section of the best informed
judges and lawyers as to the integrity, ju-
dicial temperament and professional com-
petence of the proposed nominee, It has al-
ways recognized that the selection of a
member of the Supreme Court involves many
other factors of a broad political and
ideological nature within the discretion of

. the President and the Senate but beyond

the special competence of this Committee.
Accordingly, the opinion of this Committee
is limited to the areas of its investigation.

In the present case the Committee has
solicited the views of a substantial number
of judges and lawyers who are familiar with
Judge Carswell’s work, and it has also sur-
veyed his published opinions, On the basis
of its investigation the Committee has con-
cluded, unanimously, that Judge Carswell
is qualified for appointment as Associate
Justice of the Supreme Court of the United
States.

Respectfully yours,
LAWRENCE BE. WALSH,
Chairman.

Mr. HATFIELD. Mr. President, at its
midwinter meeting in Atlanta recently,
the ABA Committee on the Federal Ju-
diciary reaffirmed its earlier unanimous
finding. At this point I ask unanimous
consent to have printed in the RECorD a
portion of a Sunday, February 22, 1970,
New York Times article dealing with the
Carswell nomination.

There being no objection, the portion
of the article was ordered to be printed
in the RECoORD, as follows:

BAR PANEL REAFFIRMS VIEW THAT CARSWELL
IS QUALIFIED FOR SUPREME COURT
(By Fred P. Graham)

ATLANTA, February 21.—The American Bar
Association’s Committee on the Federal Ju-
diclary reaffirmed today its earlier unanimous
finding that Judge G. Harrold Carswell was

qualified to serve on. the Supreme Court.
After reviewing recent disclosures of alleged
segregationist actions by Judge Carswell and
considering charges that he lacked qualifica-
tions for the position, the committee again
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concluded that he was qualified to be an as-
sociate justice. Nine of the 12 members on
the committee were present.

Lawrence E. Walsh of New York, chairman
of the committee, said at a news conference
at the American Bar Assoclation midwinter
meeting here that his committee had studied
the various questions that had been raised by
law professors and A.B.A. members concern-
ing Judge Carswell’s suitability.

The major allegations that have arisen
since the committee first approved Judge
Carswell on Jan. 25 were that he harbored
racist feelings toward Negroes.

It has been disclosed that Mr. Ca.rswell
helped to form a private golf club to take
over Tallahassee’s municipal facilities when
they might have been forced to desegregate,
that he sold a piece of property with a re-
striction in the deed against future occupa-
tion and purchase by non-Caucasions, and
that he chartered an all-white booster club
for Florida State University.

Judge Walsh explained that the commit-
tee had re-evaluated its endorsement of the
nominee’s judicial qualifications “as a mat-
ter of routine” because the nomination is
still pending before the Senate. The AB.A.
committee rates judicial nominees on the
basis of professional competence, judicial
temperament and integrity.

The nominee is 8 member of the United
States Court of Appeals for the Fifth Cir-
cuit in New Orleans.

CONGRESS SETS RECORD WITH
HEALTH LEGISLATION

Mr. YARBOROUGH. Mr. President,
for the information of the Members of
the Senate and for our friends in the
press, I would like to point out the re-
markable record which the Congress has
made this week in the area of health leg-
islation. On Wednesday afternoon the
Senate adopted two conference reports,
previously agreed to with House con-
ferees, on major health bills. Yesterday,
the House of Representatives also adopt-
ed the conference reports on these two
bills, thus sending them to the Presi-
dent for his sighature, and at the same
time adopted two additional health con-
ference reports which in the matter of
a few hours came to the Senate floor and
late yesterday afternoon were approved
by the Senate and sent on to the Presi-
dent. Thus without any fanfare or great
publicity, the House of Representatives
and the Senate, in 2 days, approved and
extended four major health programs.
Never, to my knowledge, has such ex-
peditious action in both Houses on such
a large number of important bills of basic
legislation been accomplished out of one
subcommittee.

This quiet carrying out of the responsi-
bilities of the Congress was possible only
by the complete cooperation of all mem-
bers of the Committee on Labor and Pub-
lic Welfare, and when I say all members,
I include all members of the full com-
mittee, both the majority and minority,
and particularly those members of the
Subcommittee on Health whose duties
under our system are to hold hearings
and to sit during executive sessions to
hammer out the details of the legislative
proposals.

The members of the Subcommittee on
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the majority side; and Mr., DOMINICK,
Mr, JavITs, Mr. ProuTY, and Mr. SAXBE
for the minority side—spent hours and
days working on these legislative propos-
als, They unselfishly gave of their time
to attend hearings; they sat in execu-
tive sessions and considered, discussed,
and perfected amendments, and they
lent their support when these bills came
to the fioor.

Mr. President, it would not be fair for
me to praise only the members of the
Subcommittee on Health of the Commit-
tee on Labor and Public Welfare. Such
a remarkable record would not have been
possible without the complete coopera-
tion and assistance of the House of Rep-~
resentatives, in the persons of Mr. Hagr-
LY O, STAGGERS, the chairman of the
House Committee on Interstate and For-
eign Commerce, the ranking Republican
on that committee, Mr. Wirriam L.
SpriNcer of Illinois, and also members
of the Health Subcommittee, Mr. JOHN
JarmAN of Oklahoma, Mr. PavL G. RoG-
ERs of Florida, Mr. Davip E. SATTER-
FI1ELD III of Virginia, Mr. ANCHER NELSEN
of Minnesota, and Mr, Tim LEe CARTER
of Kentucky.

The House and Senate conferees met
on 2 days, February 17 and 18, and in
2 days produced four conference reports
on major bills. I believe all members of
the conferences set some kind of a rec-
ord by this prompt and responsible ac-
tion and they should be congratulated.

The four bills which are now on their
way to the President for sighature are:
S. 2523, the Community Mental Health
Centers Amendments of 1970; S. 2809,
amendments to the Public Health Serv-
ice Act for assistance to schools of pub-
lic health; H.R. 11702, the Medical Li-
brary Assistance Extension Act of 1970;
and HR. 14733, to amend and improve
the health program for migrant workers.

Mr. President, I think a brief descrip~

-tion of the health programs which were

extended and improved by action of the
Congress this week is appropriate at this
point.

S. 2523, the Community Mental Health
Centers Amendments of 1970, extended
for 3 years the program of assistance
for construction of community mental
health centers and contains a total au-
thorization of $270 million for this pur-
pose spread over the 3-year period. In
addition, the bill provides for $155 mil-
lion over a 3-year period for grants for
staffing community mental health cen-
ters, and both increases the share of
Federal money which will be made avail-
able and extends the Federal assistance
in this area for 8 years. The bill would
give increased emphasis to our efforts
to meet the problems of alcoholism and
drug abuse by nearly tripling the funds
available for this purpose. The Congress
authorized $105 million over 3 years for
this improved and strengthened pro-
gram. And finally, the Congress, rec-
ognizing the growing problem of men-
tal health in our youth and adolescents,
provided a separate program to aid with
mental health problems of children and

Health—Mr, WiLriams of New Jersey,  provided an authorization of $62 mil-

Mr. KENNEDY, Mr, NELSON, Mr. EAGLE-
TON, Mr. CraNSTON, and Mr, HuGHES for

lion over the 3-year life of this pro-
_gram,
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Mr. President, this is a tremendously
important bill to all our citizens. It will
provide for better care in more local
mental health facilities and for new
treatments in areas which in the past
have been neglected.

S. 2809 extended for 3 years the pro-
gram of formula grants for assistance to
schools of public health, and increased
the authorizations to fund projects for
training in public health programs.
Schools of public health are the only
source to train vitally needed health pro-
fessionals and this program has been
strengthened and improved by this act
of the Congress. It will help to fulfill a
recognized need for additional public
health manpower.

The provisions of H.R. 11702, the
Medical Library Assistance Extension
Act of 1970, are extended for an addi-
tional 3 years, with significant improve-
ments in this very important program.
The bill provides additional financial as-
sistance for the construction of health
library facilities so that our medical
schools will have the necessary tools to
assist in their educational efforts in the
training of medical personnel, It will sup-
port training of health librarians and
information specialists to bring the new-
est medical information to the attention
of students and doctors alike. It will ex~
pand and improve health library services
by providing grants for additional re-
sources in terms of medical and scientific
journals and publications so that the best
and latest thinking will be available to
the medical profession. It will also sup-
port the development and improvement
of a national system of regional medical
libraries so that information can be
quickly transmitted from major central
libraries to the area that has an im-
mediate need for the information.

To carry out these improved and
strengthened programs, the committee
authorized, over the 3-year extended
period of the programs, an appropnatlon
of $63 million. .

The fourth bill which was sent to the
President this week by the Congress of
the United States was H.R. 14733, which
extended for 3 years the program of
assistance in providing health services
for our migratory agricultural workers
and their families. Nine hundred -coun-
ties in this country furnish - seasonal
homes or work areas, or both, for an esti-
mated 1 million migratory farmworkers
and their dependents.

Migratory farmworkers and their fam-
ilies are the group most likely to be by-
passed by national health gains. They
are poor, they live in inadequate housing,
and they are often geographically iso-
lated. Less than $12 yer pear per migrant
is spent for health care of these people
as compared to $250 for the average per-
son living in this country. The significant
improvement in this legislation was to
inecrease the group to whom services will
be available by adding domestic migra-
tory agricultural workers where the Sec-
retary finds that the provision of health
services will contribute to the improve-
ment of health conditions of migratory

workers and their families. In many
cases it is impossible to distinguish be-
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I urge the Treasury to act promptly to insti.
tute reforms of the depreclation schedqules—
thereby insuring that business investment
remalns af high enough levels {0 guarantee
the continued competitiveness of American
Industry. T am hopeful that the Administra-
tion will move quickly to adopt revised de-
preciation schedules as a stabilization and
growth tool which could be most useful if, to
use Secretary Eennedy's phrase—“in the
mohths to come, the economy should begin
to slide off too far , . .” I would hope that
Becretary Kennedy keeps an open mind on
legislation or administrative action In this
area this year,

In conclusion, I am confident that the
Federal Reserve under Dr, Burns will move
gradually to ease the unduly restrictive
moenetary policy of the past six months and
that the disTuptive effects of yo-yo monetary
policy are now history and not present policy.

I uwrge the President and his economie
advisors not to let the economy slip out of
thelr control as it did for the Johnson Ad-
ministration during its closing yeers. If
the signs of & deepening recession become
more prevalent, the Administration and the
Congress must lay the contingency ground
work today to0 enable the Federal Govern-
ment to act promptly to put our economy
on the tracks of steady, sustalned growth.

NOMINATION OF JUDGE CARSWELL

Mr. HANSEN. Mr. President, just last
Friday the Judiciary Committee favor-
ably reporfed to the Senate the nomina-
tion of G. Harrold Carswell to be an As-
sociate Justice of the U.8. Supreme Court.
I noted over the weekend that two more
of our colleagues, Senator PEaRSON and
Senator SmaTH of Illinois, have an-
nounced their intention to support the
President’s nominee. I commend them
for announcing their intention publicly
and intend to join them in support of
Judge Carswell.

The Bupreme Cowrt has been without
its full complement of Justices since Mr.
Fortas submitted his resignation to for-
mer Chief Justice Warren last May 14,
1969, Although I am not a lawyer, I can
fully appreciate the difficulties that are
experienced in the administration of jus-
tice with only eight men deciding the
cases. Almost a year has passed with
no change in this situation.

Cases which reach the Supreme Court
usually involve difficult legal issues.
These cases have been the subject of
scrutiny by other lower courts and, in
some cases, judges on these courts are
not unanimous in their declsions or rul-
ings. Commonsense dictates that the
highest court in the land has an odd
number of judges so that tie votes can he
resolved in favor of one party or the
other. Both justice and the expeditous
administration of justice demand no less.

We must remedy this problem as soon
as practicable. The Judiciary Committee
has held hearings and considered the
nomination on its merits. By a vote of 13
to 4, the committee reported it to the
Benate. The record is before us and it is
time for us to act.

I urge this body to consider Judee
Carswell’'s nomination early and favor-
ably. Only then will the Supreme Court
regaln its position as a functional third
branch of Government.
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RHODESIA

Mr. BROOKE. Mr. President, at 1
minute past midnight on Monday, March
2, Southern Rhodesia unilaterally de-
clared itself a republic. This is a star-
tling step backward in the history and
progress of the world.

The year 1960 marked the heginning
of a decade of independence in Africa.
In that year alone, 17 new nations were
born amid glowing dreams and uneasy
speculation. By the end of the decade,
42 independent states blanketed the
African Continent. Contrary to the fears
of many Westerners, none of those states
has gone Communist, None has declined
in productivity or per capita income; In
fact, all have increased thelr economic
output. True, three African siates have
engaged In civil war—but that is a re-
markable record when one combpares it
with the history of the West. And all of
these states have expanded—some more
rapidly than others, some more color-
fully than others—the polltical and eco-
nomic opportunities available to their
people. The free peoples of Africa have
shown great progress, and even greater
potential,

By contrast, the decade of the 1970’s
has begun with the birth of the so-called
Republic of Rhodesia. I hope, for the
sake of Africa and for the peace of the
world, that this event 13 an historical
anomoly, not a harbinger of things to
come,

The other nations of Africa hecame
independent In order to end alien domi-
nation; the Govermnment of Rhodesia
seeks to clamp oppression even more
tightly upon the face of the land.

The other African mnations sought,
through independence, to expand politi-
cal participation; the Government of
Rhodesia has chosen to imprison political
opponents and deny significant repre-
sentation to blacks.

The other nations of Africa ufllized
their independence to give their people
greater economic opportunity; the Gov-
ernment of Rhodesia continues a policy
of driving people from thelr homes and
circunscribing their chances for ad-
vancement.

Rhodesia is a rich and fertile land,
with 240,000 white settlers and an indig-
enous black population of 4.5 million
persons. The tax load is probably the
only aspect of government policy which
is apportioned equitably, yet so great
is the poverty among the blacks that they
bear less than 1 percent of the burden.
Most of the African inhabitants are stii
subslstence farmers, and even these peo-
ple are being driven from fertile tribal
areas to make room for the plantations
and truck gardens of the wealthy white
colonialists. The constitution in fact in-
sures that the land shall be egually
divided, in quantity if not in quality, he-
tween the 5 percent who are white and
the 95 percent who are black.

Rhodesia’s new constitution, adopted
last year in a referendum of the nation’s
90,000 voters, denies the right of ma-
Jority rule to the people of Rhodesia for-
ever. Its inflexible and unjust terms can
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only serve to provoke the very turbulence
and disorder which its founds seek to
avoid,

Mr. President, there 1s not much the
United States can do about the internal
affairs of another state, no matter how
reprehensible its programs or unjust its
political philosophy. Rhodesia, like other
nations, must find its own salvation.

But while America cannot solve
Rhodeslia’s problems, it does not have to
support them. And support—both moral
and political—is exactly what the illegal
Rhodesian regime derives from the con-
tinued presence of an American consu-
late in the capital c¢ity of Salisbury,

Surely we do not need a full-fledged
consular office and staff to look after the
affairs of 1,000 American citizens and less
than $3 mitllon worth of trade per year.
Britaln, with its much greater economic
investment, its many thousends of resi-
dent British citizens, and its close family
ties with many of the English-speaking
settlers, has yet had the wisdom and the
courage to sever all ties with the self-
styled new Republic, Many other West-
ern governments have let it be known
unofficially that they would withdraw
thelr representatives if the United States
would do the same.

There is no cold war being fought in
Rhodesia. There are no strategle re-
sources there which cannot he obtained
elsewhere. There are no vital ports or
airbases, no communications Installa-
tions, there are not even any neighhor-
ing states whose security requires our
continued presence in the country.

There is little enough we ¢an do to
further the struggle for justice and hu-
man dignity bevond our own borders. But
here in Rhodesia we have a natural op-
portunity to take a stand which is more
than rhetoric, less than direct involve-
ment, and which in terms of the welfare
of the people and our own international
image, will cost absolutely nothing.

I was encouraged by the statement is-
sued from the White House over the
weekend that our policy toward Rho-
desia 1s still under review. I would hope
that the foregoing points would he given
the most careful consideration., And I
hope, at the end of that review, that the
consulate will be ¢losed, as an indication
that we reject unequivocally the principle
of white supremacy, and share a com-
mon fajth in the future of free men.

RITA HAUSER, CHAMFPION OF
HUMAN RIGHTS

Mr, PROXMIRE. Mr. President, I have
great admiration and respect for the U.S.
representative to the United Nations Hu-
man Rights Commission, Mrs. Rita
Hauser. Since President Nixon named
Mrs. Hauser to the Human Rights Com-
mission she has skillfully fought a tire-
less baitie to achieve American ratifica-
tion of several Human Rights Conven-
tions, among them the Genocide Con-
vention. Mrs. Hauser, a member of the
American Bar Association, argued force-
fully in favor of ABA's endorsement of
the Genocide Convention at the recent
ABA’s House of Delegates meeting. Her
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tee then would be in a position to con-
clude the hearings and release the hear-
ing record, which at that time would
have a balanced presentation.

I am advised that the company re-
sponded by saying that as soon as the
Wisconsin case had concluded, they did
want an opportunity to file a statement
regarding their position, because, as they
put it, they did not want the record to
stand as it was then.

Mr. FONG. Mr, President, I ask unan-
imous consent that we be given another
3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. HART, Mr. President, I think that
describes fully the action taken unani-
mously by the committee. This does not
mean there was not disagreement as to
the appropriate course to be followed,
and the transcript will show that; but,
on balance, I think the decision was a
sound one.

Mr. FONG. I agree that the decision
was a sound one.

I want to ask the Senator if this was
a secret hearing, as Mr., Anderson has
described it—‘“in dark secrecy’ his words
were.

Mr. HART. It is probably true that not
too many people read the record that we
worry about each day, but there was
public notice of the intention to take the
testimony of Professor Webb initially.
He was listed as a witness. That public
notice was filed in the subsequent exec-
utive committee record, and a note at-
tached to that notice described the sub-
ject matter, namely, what action should
be taken on the Webb testimony.

Mr. FONG. I believe the Senator from
Michigan issued a press release after
that.

Mr. HART. Which I believe the Sena-
tor from Hawaili has put in the REcorb.

Mr. FONG. Yes; I have put it in the
RECORD. -

Mr. HART. One always hopes that
press releases indicate that we would
like attention to the subject matter, not
suppression of it.

Mr. FONG. May I ask the distinguished
Senator one more question? The decision
of the committee was unanimous, was
it not?

Mr. HART. I have said that. I repeat
it. The Senator is quite correct.

Mr. FONG. The unanimous decision
was to have Mr, Webb testify, but not
to have the report sent.

Mr. HART. The Senator is correct.

Mr. FONG. I thank the distinguished
Senator for clarifying this matter.

The PRESIDING OFFICER. Under the
previous order, the Senator from Alaska
(Mr. STEVENS), is recognized for 5
minutes.

NOMINATION OF JUDGE G. HAR-
ROLD CARSWELL TO BE AN ASSO-
CIATE JUSTICE OF THE SUPREME
COURT
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nominee. The principal characteristic of
most of these comments on Judge Cars-
well has been a lack of any personal
knowledge of Judge Carswell on the part
of the commentators. As one of the few
Members of the Senate who has known
Judge Carswell in the past, I feel it im-
portant to share those experiences with
my colleagues.

In 1953, I was appointed U.S. attorney
for Fairbanks, Alaska, and served in that
capacity until joining the staff of Secre-
tary Fred Seaton in the Interior Depart-
ment in 1956. During that period, Har-
rold Carswell was serving as U.S. attor-
ney to the northern district of Florida.
We had occasion to meet, at least an-
hually, at the national U.S. attorney con~
ferences during our service as U.S. at-
torneys. These were memorable days for
me as a U.S. attorney. Not only was the
law being changed dynamically by the
Congress, but the direction of law en-
forcement and those charged with pros-
ecution of violators were also changed
under the leadership of Attorney General
Brownell and his capable Deputy Attor-
ney General, now Secretary of State Bill
Rogers. We also were given great leader-
ship in the field of Federal civil litiga-
tion by the then Assistant Attorney Gen-
eral in charge of the Civil Division, the
present Chief Justice of the U.S. Su-
preme Court, Warren E. Burger.

As U.S. attorneys, our duty was to en-
force the laws and to follow the policy
guidance we received from Washington.
Just as we all did, Harrold Carswell
responded to that duty. I particularly re-
member during one of these conferences
following the Supreme Court’s decision
in Brown against Board of Education,
Harrold Carswell indicated his own sin-
cere desire to enforce this decision. At
that time, the whole Eisenhower admin-
istration was ready to assume the chal-
lenge and anxious to participate in com-
p.lying with the Supreme Court’s deci-
sion.

G. Harrold Carswell, a southerner by
birth and rearing, was living in the
South. Yet he responded to the chal-
lenge as a frial attorney would, and his
actions led to his appointment as a U.S.
district judge.

Now I do not want to leave the im-
pression that I have been a long-time
personal friend of Judge Carswell. I have
not been. But those of us who served
with him in the 1950’s know he is not
the man his detractors want us to believe
he is.

Joseph H. Lesh, who served as a U.S.
attorney during this same period and
later here in Washington, D.C., reported
in a telegram to the chairman of the
Senate Judiciary Committee as follows:

This will advise you that I have known
Judge Harrold Carswell for approximately
fifteen years. My acquaintance with him
stems from my appointment by President
Eisenhower as U.S. Attorney for northern
Indiana, and later as Special Assistant to
Attorney General Herbert Brownell and then
William P. Rogers as executlve officer in

Mr. STEVENS. Mr. President, since
President Nixon announced the nomina-
tion of Judge G. Harrold Carswell to be
an Associate Justice of the Supreme
Court, much has been said about the

ing the controversial Brown decislon on seg-
regation I held a conference In Washington
of all the southern U.S. Attorneys to help
the Department of Justice to implement the
decision, Harrold Carswell was the only U.S,

charge-of-all-U.S;-Attorneys,-Shortly follow-—""" 2"
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Attorney who was helpful to me and the
department in this respect. I will be glad to
substantiate this by personal testimony or
affidavit, Please feel free to call upon me to
assist your honorable committee in any way
that I can.

Joe Lesh has come forward to stand
up for Harrold Carswell, and I want to
do the same thing. Judge Carswell was
confirmed by this body as a U.S. attor-
ney. He was confirmed as a U.S. district
judge on March 26, 1958, and he was
confirmed a judge of the U.S. court of
appeals on June 19, 1969. .

As I pointed out earlier, most of the
criticism of Judge Carswell’s record has
stemmed, not from those who have had
any personal contact with him, but
rather from those whose political
philosophy is clearly in conflict with that
of the judge. It must be viewed in that
light. Those who have known him feel, as
I do, that his nomination should be con-
firmed. This is not to say that I agree
or disagree with his philosophy but that
I know he has the background and the
training to be a distinguished member
of the U.S. Supreme Court.

Separation of powers—and this is a
fundamental part of our constitutional
republic—is really the basic question we
face. Our Constitution provides that the
President shall appoint Justices to the
Supreme Court and the Senate shall de«
cide whether to advise and consent to
those nominations. In the past few years
the question has been raised whether the
Senate can, by repeatedly rejecting the
President’s nominees, coerce the Presi-
dent into nominating the Senate’s choice.
In other words, can the Senate usurp the
Presidential power of appointment and
thus make the Supreme Court a product
of this branch alone. Should this hap-
pen, a serious breach in the doctrine of
separation of powers will have occurred.

Mr. President, I do not believe this
Nation is best served by the Senate at-
tempting to detract from the Presiden-
tial power of appointment. The Senate’s
function should be to assure that the
President’s nominee is qualified to be an
Associate Justice. Judge Carswell has ex-
tensive experience, both as a U.S. attor-
ney and as a district and appellate court
judge. He has the endorsement of the
American Bar Association, a prestigious
assembly of peers. Those who have
known him personally support his nomi-
nation. He is qualified.

An interesting fact has escaped many
people. Judge Haynsworth and now
Judge Carswell were nominated by Presi-
dent Nixon to fill the vacancy created by
the resignation of Justice Abe Fortas of
Tennessee. Somehow, many people read
into these nominations by our new Pres-
ident ominous signs of a “southern strat-
egy” or implications of a change of phi-
losophy by this administration. I cannot
subscribe to either theory. Geographical
balance has been a fact of life on the Su-
preme Court, and acceptance of this fact
by the Senate has not been detrimental
to the Court in the past.

Some people apparently want us to
count the pages of Judge Carswell’s
opinions to determine whether he was a
good trial judge. Others decry the lack
of published legal treatises by the Judge
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during his 17 years of public service. And
there are those among us who appear to
be saying that we should have another
chance to vote on Judge Haynsworth.

I, for one—as a former U.S. attorney,
as one who served as Solicitor of the De-
partment of the Interior, and as a law-
yver who stuck up his own shingle in a
new State—am grateful to President
Nixon for nominating to the Court a man
whose complete background spells com-
monsense, and the crying need in our
system today is for commonsense deci-
sions. Commonsense is too often an un-
common virtue among lawyers and
judges and law professors.

In any event, these attacks on Judge
Carswell are misguided. The ultimate
conclusion from them could only be that
there is a senatorial-determined mold
for Supreme Court Justices and, if the
nominee does not fit the mold, he should
be rejected. The fact remains that our
role has not been, and should not be,
either that of coercing the choice of the
nominee or the establishment of a mold
which in fact limits the freedom of
choice of the Chief Executive.

I shall vote for the eonfirmation of G.
Harrold Carswell to become a Justice of
the Supreme Court.

Mr, HRUSKA. Mr. President, will the
Senator yield?

Mr. STEVENS. I yield.

Mr. HRUSKA. Mr. President, I com-
mend the Senator from Alaska for the
statement he has made. He spoke as one
who has followed the nomination and the
nomination hearings in the Judiciary
Committee very carefully, and who has
scanned and studied the printed record
in that respect.

The testimony of the Senator from
Alaska, is especially meaningful here on
two counts, at least: First because of the
research and the documentation that he
has lent it by reason of his reference to
the record, and second because his state-
ment comes from a man who has known
and observed the nominee.

Mr. President, when the testimony of
some academicians and practitioners
holding to the idea that Judge Carswell
is a mediocre judge and that he does
not possess the necessary quality to be a
Supreme Court Justice is scanned, it is
readily seen that it comes from men who
have not known or observed the nominee.
And that is very, very meaningful. There
is ample testimony from many, including
now the Senator from Alaska, who have
known him, who have observed him, and
who are acquainted with his record
which will certainly be very helpful as a
foundation for those who will support
Judge Carswell.

I commend the Senator again, and
thank him for that very serious and close
study that he obviously has given to the
record compiled in this connection.

Mr. STEVENS. Mr. President, I thank
the Senator from Nebraska.

I think that the time for those who
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certainly had a record, and a record that
was open to everyone. It was available
for those who might want to object to
his record. And yet we elevated him with-
out opposition, as I understand it.

Mr. HRUSKA. That is correct.

Mr. STEVENS. To the position of judge
of the court of appeals. That, to my
knowledge, above everything else, means
that today those who detract from this
nomination are doing so on the basis,
not of his judicial qualifications nor his
experience, nor his ability to become a
good Supreme Court Justice, but on the
basis of what they consider to be his
personal philosophy.

I think Joe Lesh’s telegram demon-
strates that those of us who knew him
at the time of the very critical decisions
of the Supreme Court in the early 1950’s
know that Harrold Carswell was will-
ing to face up to the problem of imple-
menting those court decisions in the
Deep South, and he has done so.

Mr. ALLOTT. Mr. President, will the
Senator yield?

Mr. STEVENS. I yield.

Mr. ALLOTT. I congratulate the Sen-
ator on his brilliant statement on Judge
Carswell, which reflects my own attitude
and beliefs.

I think the point the Senator has
made that there are some who think
perhaps they might carry on a continued
vendetta against the President of the
United States, in the hopes that even-
tually they could take away from the
President, by resistance to his nomina-
tions, the right which he possesses un-
der the Constitution to make such nomi-
nations, is a very pertinent one, and it is
reflected quite often in the statements of
those who have spoken against him.

I only want to say, as one who has
known the distinguished Senator from
Alaska for a long time, and who has ob-
served particularly his work as U.S. at-
torney and as a solicitor for the Depart-
ment of the Interior, that what he says
should carry great weight. It does with
me, and I am sure it will with all those
who have known him.

I thank the Senator for making this
statement.

SENSIBLE USE OF OUR OPEN
LAND

Mr. STEVENS. Mr. President, at a time
when the Nation is faced with serious
environmental deterioration from over-
populated cities, poor use of mineral re-
sources, and irreparable damage to
streams, lakes, and forest lands, S. 3389,
introduced by the Senator from Wash-
ington (Mr. JACKSON), opens the way for
careful protection and enhancement of
recreation values for unimproved public
domain land in the United States.

To fulfill the demand for recreational
areas within the public domain, the Sec-
retary is empowered under S. 3389 to plan
and build the necessary access roads and
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Under S. 3389 the Secretary of the
Interior is furnished with the tools to
bractice orderly and planned develop-
ment of the American public domain.
He is authorized to apply the multiple use
concept to Federal lands to insure its
highest and best use. In conjunction with
multiple use the sustained yield principle
allows regular utilization and harvest of
renewable resources as long as there is
no impairment of the land.

Nowhere is this bill more important
than in my State of Alaska where over
273 million acres, or 75 percent of the
total 375 million acres of the State, are
included in the public domain admin-
istered by the Bureau of Land Manage-
ment Division of the Department
of the Interior. Presently Federal lands
in Alaska have been withdrawn from
homesteading, purchase, or other trans-
fers until Congress acts on the native
land claims, or until December 31, 1970.
But when the land freeze in my State ex-
pires, planned development of the pub-
lic domain is essential both in terms of
conservation and sound economies.

This is particularly important since
the State is undergoing tremendous
growth. New residents and tourists lured
by the wilderness of the last huge unde-
veloped region in the United States, or
attracted by the economic prospects of
the rich oil reserves on the north slope,
are coming to the north country. The de-
mand for land to buy or to homestead
has nearly exhausted the available sup-
ply and pushed prices up. When the land
freeze expires, the Secretary of the In-
terior must be equipped with a logical
brogram for use of its public domain
land. Therefore, it is vitally important
that he has the flexibility provided un-
der S. 3389 to design a land use program
for Alaska and the rest of the United
States that meets the resource needs of
the present and the future of our Na-
tion as a whole.

Several Senators addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from Colorado is recognized.

Mr. BYRD of Virginia. Mr. President,
will the Senator yield?

Mr. ALLOTT. Mr. President, may I in-
quire of the distinguished Senator from
Virginia how much time he wishes to
take?

Mr. BYRD of Virginia. Three minutes.

Mr. ALLOTT. Mr. President, if I may,
I will yield the floor to the distinguished
Senator from Virginia, and ask that I be
recognized at the end of his address.

The PRESIDING OFFICER. Without
objection, it is so ordered.

VOTING RIGHTS ACT AMEND-
MENTS OF 1969

The Senate continued with the con-
sideration of the bill (H.R. 4249) to ex-
tend the Voting Rights Act of 1965 with
respect to the discriminatory use of tests
and devices.

wished-to-object-to-JudgeCarswell-should
have been at the time when we advanced
him from the district judgeship to the
court of appeals.

Mr. HRUSKA. Which was last June.

Mr. STEVENS. That is right. At that
time he had 17 years’ experlence, or ap-
proximately that, in Federal service. He

Tacilities for recreational use. This will
eliminate the present dangerous prac-

tice whereby hunters and outdoor en-

thusiasts reach wilderness areas by
dozens of trails which they have cleared
themselves. Today refuse clutters popu-
lar wilderness sites because proper dis-
posal facilities are lacking.

Mr. BYRD of Virginia. Mr. President,
I firmly and strongly oppose the Ken-
nedy-Mansfield plan to lower the voting
age in each State by a simple statute of
Congress.

In my opinion, this is a distortion of
the constitutional process and is clearly
wrong.
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any to reexamine their attitudes toward
% ¢ I;.' constitutional amendment was sub-
tted to the states for ratification, 1t would

rovide the vehicle to present a balanced
view of our youth on a much broader scale.
All across our nation, communicative efforts
to objectively appraise our young people
would be encouraged.

III. A constitutional amendment might
well have the effect of promoting co-opera-
tive effort in a time of desperate division.

1n Oregon the campaign to lower the vot-
ing age has created a broad coalition that
transcends racial, generational, and political
parriers. Confidence in youth seems to be
exhibited by at least some members of each
denomination and profession. By working
together toward this common goal, we are
affording a preview of the type of coalition
that must be directed against the crucial
environmental and social issues that are al-
ready at hand. Similar results might be ex-

ected on a much broader scale were this
issue submitted to the states for ratification
of a constitutional amendment.

Our campaign in Oregon suggests two dis-
tinct benefits of the proposed constitutional
amendment. First the manner in which the
young people have conducted themselves
during the 14 months of this campaign indi-
cates that they would indeed be valuable
additions to the electorate. Second, the proc-
ess of enacting this amendment into law
would be a valuable exercise in promoting
better communication and understanding
between diverse elements of our soclety.

The PRESIDING OFFICER (Mr.
CraNsSTON) . All time on this amendment
has now expired.

The gquestion is on agreeing to the
amendment of the Senator from Mon-
tana (Mr. MANSFIELD), as amended.

On this question the yeas and nays
have been ordered and the clerk will call
the roll.

The bill clerk proceeded to call the roll.

Mr. DOMINICK (when his name was
called). On this vote, I have a pair with
the Senator from Texas (Mr. TowEgr). If
he were present and voting, he would
vote “nay”; if I were at liberty to vote, I
would vote “yea.” I withhold my vote.

Mr. GOLDWATER (when his name
was called). On this vote, I have a pair
with the Senator from Illinois (Mr.
SmrtH). If he were present and voting,

. he would vote “nay’’; if I were at liberty

to vote, I would vote “yea.” I withhold
my vote.

"Mr. GRIFFIN (when his name was
called). On this vote, I have a pair with
the Senator from Alaska (Mr. STEVENS).
If he were present and voting, he would
vote *“yea”; if I were at liberty to vote,
I would vote “nay.” I withhold my vote.

Mr, TALMADGE (when his name was
called). On this vote, I have a pair with
the Senator from Maryland (Mr. Ty-
DINGS) . If he were present and voting, he
would vote “yea’; if I were at liberty to
vote, I would vote “nay.” I withhold my
vote.

The rolleall was concluded.

. Mr. MANSFIELD (after having voted
in phe affirmative) . On this vote, I have a
bair with the Senator from Georgia (Mr.
RusseLL). If he were present and voting,

ae-would vote “nay. If I were at liberty

3:‘0 vote, as I already have, I would vote

Yea.” I withdraw my vote.

Mr. KENNEDY. I announce that the
Senator from Virginia (Mr. Byrp), the
Senator from Connecticut (Mr, Dobp),
the Senator from Minnesota (Mr., Mc-

.. CarTHY), the Senator from Georgia (Mr.
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RusseLL), and the Senator from Mary-
land (Mr. TypiNGs) are necessarily ab-
sent.

I further announce that the Senator
from Alaska (Mr. GRAVEL), the Senator
from Hawaii (Mr. INOUYE), and the Sen-
ator from Arkansas (Mr. McCLELLAN)
are absent on official business.

I further announce that, if present and
voting, the Senator from Alaska (Mr.
GraveL) and the Senator from Minne-
sota (Mr. McCarTHY) would each vote
uyea”n

On this vote, the Senator from Con-
necticut (Mr. Dopp) is paired with the
Senator from Virginia (Mr. Byrp). If
present and voting, the Senator from
Connecticut would vote “yea” and the
Senator from Virginia would vote “nay.”

Mr. GRIFFIN. I announce that the
Senator from Florida (Mr. GURNEY) is
absent because of illness in his family.

The Senator from South Dakota (Mr.
MunNDT) is absent because of illness.

The Senator from New York (Mr.
GooDELL), the Senator from Illinois (Mr.
SmiTe), and the Senator from Alaska
(Mr. STEVENS) are necessarily absent.

If present and voting, the Senator from
New York (Mr. GoopeLL) would vote
“yea.”

The Senator from Texas (Mr. TOWER)
is detained on official business.

If present and voting, the Senator from
South Dakota (Mr. MuxpT) and the Sen-
ator from Florida (Mr. GURNEY) would
each vote ‘“‘nay.”

The respective pairs of the Senator
from Illinois (Mr. Smira), the Senator
from Alaska (Mr. STEVENS), and that of
the Senator from Texas (Mr. TOWER)
have been previously announced.

The result was announced—yeas 64,
nays 17, as follows:

[No. 98 Leg.]
YEAS—64

Aiken Hansen Packwood
Anderson Harris Pastore
Baker Hart Pearson

Bayh Hartke Pell

Bellmon Hatfield Percy

Bible Hollings Prouty

Boggs Hughes Proxmire
Brooke Jackson Randolph
Burdick Javits Ribicoff
Byrd, W. Va,. Jordan, Idaho Saxbe
Cannon Kennedy Schwelker
Case Magnuson Scott

Church Mathias Smith, Maine
Cook McGee Spong
Cooper McGovern Symington
Cotton MclIntyre Williams, N.J.
Cranston Metcalf Willlams, Del.
Dole Mondale Yarborough
Eagleton Montoya Young, N. Dak.
Fong Moss Young, Ohio
Fulbright Muskie

Gore Nelson

NAYS—17

Allen Ervin Miller

Allott Fannin Murphy
.Bennett Holland Sparkman
Curtis Hruska Stennis
Eastland Jordan, N.C. Thurmond
Ellender Long

PRESENT AND GIVING LIVE PAIRS, AS
PREVIOUSLY RECORDED—5

Dominick, for.
Goldwater, for.

Manscfield, for.
Talmadge, against.

NOT VOTING—14

Byrd, Va. Inouye Smith, I
Dodd McCarthy Stevens
Goodell McClellan Tower
Gravel Mundt Tydings
Gurney Russell

Griffin,egainst.—— tijon to-the Senator from New Jersey on a
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So Mr. MANSFIELD’S amendment No.
545, as amended, was agreed to.

Mr. MANSFIELD. Mr. President, I
move to reconsider the vote by which the
amendment was agreed to.

“Mr. MOSS. I move to lay that motion
on the table.

The motion to lay on the table was
agreed to.

Mr. BYRD of Virginia subsequently
said: Mr. President, I was unavoidably
detained and unable to be in the Cham-
ber when the vote was had on the Ken-
nedy-Mansfield amendment. In my judg-
ment, that amendment was a very bad
way to handle the question of whether
the voting age should be lowered.

Every State has had for almost 200
years the right to determine whether the
voting age should be lowered. Four States
have done so.

If we are going to get away from the
States having the right to make that de-
termination, clearly it should be done by
constitutional amendment and not by a
statute of Congress.

Had I been present and voting, I would
have voted against the Kennedy-Mans-
field amendment, and I would like the
RECORD t0 so show.

The PRESIDING OFFICER (Mr. RAN-
poLPH). The Chair would state that the
question now occurs on the Scott-Hart
amendment, as amended, in the nature of
a substitute for the bill.

Mr. CASE addressed the Chair.

The PRESIDING OFFICER. The Sen-
ator from New Jersey is recognized.

STATEMENT BY SENATOR CASE IN
OPPOSITION TO CONFIRMATION
OF THE NOMINATION OF JUDGE
CARSWELL

Mr. CASE. Mr. President, because I am
not a member of the Judiciary Commit-
tee of the Senate and did not have the
opportunity to sit in on the hearings on
the nomination of Judge Carswell to the
Supreme Court, I have reserved my deci-
sion until this time. Now, however, I have
gone over the record of the hearings and
the supplementary statements of others

~ both in support and in opposition to the

nomination.

I shall vote against confirmation.

I shall do so for several reasons.

They can be summarized in one sen-
tence. On all the evidence, Judge Cars-
well does not measure up to the stand-
ard we have rightly come to expect of
members of the Supreme Court. It is a
standard exemplified by such men as
Oliver Wendell Holmes, Charles Evans
Hughes, William Howard Taft, Harlan
Fiske Stone, Owen J. Roberts, Benjamin
Cardozo, Earl Warren, John Marshall
Harlan, William Brennan, and Potter
Stewart—all of them nominated by
Republican administrations in this
century.

The PRESIDING OFFICER. The Chair
requests that the Senate and those who
are guests of the Senate give their atten-

substantive matter. The Senator deserves
our attention. The Senate will be in
order.

Mr. CASE. Mr. President, from a legal
point of view, Judge Carswell’s qualifica-
tions have been seriously chailenged by
legal scholars and highly respected mem-
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bers of the bar. Almost without excep-
tion, those who have examined his record
as a judge characterized it as ‘“undistin-
guished,” “mediocre,” *“inadequate,”
“lacking in intellectual stature.” Louis
Pollak, dean of the Yale University Law
School, stated to the Judiciary Commit-
tee that after a thorough examination
of Judge Carswell’s opinions in recent
years:

I am impelled to conclude that the nomi-
nee presents more slender credentials than
any. nominee for the Supreme Court put
forth in this century.

A statistical analysis prepared by law
students at the Columbia Law School
shows that Judge Carswell holds a record
for the repudiation of his decisions as a
district court judge. During the period
1956 to 1969 when he sat on the U.S. dis-
trict court, within the fifth circuit, nearly
59 percent of his printed opinions which
were appealed were reversed by higher
courts. This was, according to the study,
nearly three times the national average
for district judges. In the same period 24
percent of decisions from the fifth cir-
cuit district courts were reversed.

In other indexes used by the study to
measure judicial performance of Judge
Carswell and other Pederal district
judges, Judge Carswell scored signifi-
cantly below the average of his peers.
Specifically, his opinions were cited by
other Federal and State judges only half
as often on the average as Federal dis-
trict judges both from the Nation as a
whole and from his circuit. He docu-
mented his decision with case law au-
thority less than half as frequently as
the average of his peers.

And what of the quality of the justice
dispensed by Judge Carswell in an area
of most pressing concern to the Nation—
equal protection of the law?

Here the reviews made of his record
indicate a failure to demonstrate the im-
partiality, much 1less sensitivity, essen-
tial in one who serves on the Nation’s
Highest Bench.

It has been argued that Judge Cars-
well’s pledge of undying adherence to the
principle of white supremacy made dur-
ing a political campaign 22 years ago
should not be held against him. But his
record on the bench as well as other non-
Jjudicial activities give no evidence of any
change of heart or mind since that time.

On the contrary, witnesses appeared
to testify to the extreme and open hos-
tility he has shown to lawyers and de-
fendants in ecivil rights cases. Specifi-
cally, it was stated that in 1964 he ex-
pressed strong disapproval of northern
lawyers representing civil rights work-
ers engaged in a voter registration proj-
ect—persons who, it should be noted,
would otherwise have had no counsel.
Judge Carswell has responded neither to
that charge nor to the further charge
that he arranged with a local sheriff to
rejail workers he had been directed to
free by the Fifth Circuit Court of
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His profession of ignorance of the pur-
pose of the change is unconvincing, to
say the least, for he admitted that he
read the document he signed as an in-
corporator for the segregated club. Fur-
ther, there is ample evidence that there
was wide public discussion of the mat-
ter in the press and in the community.
The incorporation was obviously a de-
vice designed to circumvent court de-
cisions outlawing segregation on pub-
licly owned recreational facilities. At
that time, be it noted, Judge Carswell
was a U.S. attorney sworn to uphold the
Constitution. -

A number of exhaustive analyses of
Judge Carswell’s decisions have been pre-
pared and have been made part of the
RECORD. In the light of them, the conclu-
sion seems to me inescapable that, as
Prof. William Van Alstyne of the Duke
University Law School—who had testi-
fied in favor of Judge Haynsworth’s
nomination—stated:

There is, in candor, nothing in the quality
of the nominee’s work to warrant any ex-
pectation whatever that he could serve with

distinction on the Supreme Court of the
United States.

Conversely, there is much in the record
to suggest that elevation of Judge Cars-
well to the Supreme Court would be a
disservice to the Court. For, as one writer
recently pointed out to critics of the
present Court;: :

The tragedy is that the- appointment of
narrow men, men of limited capacity, will
make things worse, not better. What that
Court needs is not more war of doctrine, in
which moderation is crushed. The Supreme
Court today needs more reason, more un-
derstanding, more wisdom.

To me, my responsibility as a Mem-
ber of the Senate is clear: I must, and I
shall, vote against confirmation. )

Mr. President, I suggest the absence of
a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the
roll.

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that the
order for the quorum ecall be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

VOTING RIGHTS ACT AMENDMENTS
OF 1969

The Senate continued with the consid-
eration of the bill (H.R. 4249) to extend
the Voting Rights Act of 1965 with re-
spect to the discriminatory use of tests
and devices.

TRIBUTE TO SENATOR RANDOLPH

Mr. BYRD of West Virginia. Mr. Pres-
ident, I think it was most appropriate
that my distinguished senior colleague
from West Virginia (Mr. RanpoLpm) was
presiding over the Senate at the time of
the adoption of the Mansfield amend-

ment lowering the age for those_eligible -

Appeals.—

Judge Carswell himself provided fur-
ther damaging testimony concerning his
insensitivity to human rights. I refer to
his participation in the conversion of a
municivally owned golf club into a pri-
vate all-white membership club in 1956.

~to vote from 21 to 18, especially in view

of the fact that my senior colleague has
been so active over the years, beginning
with his service in the other body, with
respect to lowering the voting age to 18.

It was my colleague who, in the other
body, in 1942, offered a resolution to
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bring about an amendment to the Con-
stitution to lower the voting age. Through
the years he has never wavered in his
support of that proposition. Here in the
Senate, as we all know, he has been very,
very active in lining up cosponsors for a
constitutional amendment to lower the
age, and as a result of his dedication and
diligent efforts, 71 cosponsors have
Joined with him in proposing this con-
stitutional amendment.

So I was happy to see my colleague
presiding over the Senate at the time
the Senate reached its decision on the
Mansfield amendment. I joined my col-
league in supporting that amendment, as
I have joined my colleague in cosponsor-
ing the constitutional amendment which
he is proposing. ’

I feel that eventually the age for vot-
ing may be lowered to 18, whether it be
by the constitutional amendment route
or by statute. I personally favor the con-
stitutional amendment process. I think
that is the only way it can constitution-
ally be done. But, in any event, my col-
league has, by his diligent efforts, helped
to pave the way for success when the time
for it comes. So, again, may I say that it
was especially fitting that he be presiding
when the vote occurred on the Mansfield
amendment.

The PRESIDING OFFICER (Mr. RaN-
DOLPH). The present otcupant of the
chair expresses his very genuine ap-
preciation to his colleague from West
Virginia. I am grateful to him.

Mr. BYRD of West Virginia. I thank
the Chair. :

Mr. President, I suggest the absence of
a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the roll.

Mr. ALLEN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, ALLEN. I send to the desk an
amendment, and ask that it be read.

The PRESIDING OFFICER. The
amendment will be stated.

The bill clerk proceeded to read the
amendment.

Mr. GRIFFIN. Mr. President, I ask
unanimous consent that further reading
of the amendment be dispensed with.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and
it is so ordered. Without objection, the
amendment will be printed in the RECORD.

The amendment is as follows:

On page 1, of the bill, between lines 4 and
5, insert the following new section:

SEc. 2. The Voting Rights Act of 1965 (79
Stat. 437; 42 U.S.C. 1973 et seq. is amended
by—

y(1) inserting therein immediately after
the first section thereof the following title
caption: “TITLE I—VOTING RIGHTS”; and

(2) striking out the word “Act” wherever

it appears in sections 2 through 19 and in-

serting in lieu-thereof the-word-“title” -
On page 1, line 5, strike out “Sec. 2.” and
insert in lHeu thereof “Sec. 3.”.
On page 3, line 11, strike out “Sec. 3.” and
insert in lleu thereof “Sec. 4.”. X
On page 4, line 4, strike out “Sec. 4" and
insert in lieu thereof “‘Skc. 5”.
On page 4, line 11, strike out “SEc. 5” and
insert in lleu thereof "Skc. 6
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The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

AGENCY FOR INTERNATIONAL
DEVELOPMENT

Mr. MANSFIELD. Mr. President, In
executive session, I ask unanimous con-
sent that the Senate proceed to the con-
sideration of the nomination on the Ex-
ecutive Calendar under new report.

The ACTING PRESIDENT pro tem-
pore. The nomination on the Executive
Calendar will be stated.

‘The assistant legislative clerk read the
name of Robert Harry Nooter, of Mis-
souri, to be an Assistant Administrator
of the Agency for International Develop-
ment.

The ACTING PRESIDENT pro tem-
pore, Without objection, the nomination
1s considered and confirmed.

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that the President
be immediately notified of the confirma-
tion of this nomination.

The ACTING PRESIDENT pro tem-
pore, Without objection, it is so ordered.

ORDER OF BUSINESS

Mr. SYMINGTON. Mr. President, I
ask unanimous consent that I may pro-
ceed for 5 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is s0 ordered.

THE NOMINATION OF JUDGE
GEORGE HARROLD CARSWELL

Mr., SYMINGTON, Mr, President, an
appointment to the BSupreme Court
should be one that would heal, rather
than further fragment, the restless mood
currently characteristic of America.

Such an appointee could well come
from the many distinguished and out-
standing lawyers or jurists in any section
of the country—North, South, East, and
West; and because an otherwise qualified
preeminent southern jurist or lawyer
could serve to enhance the esteem of and
confidence in the Court, such an ap-
pointee would have my support.

Judge George Harrold Carswell of the
U.S. Court of Appeals for the Fifth Cir-
cult has been nominated by the President
and approved by a majority of the Sen-
ate Judiciary Committee. We are now
celled upon to assess the merits of this
nomination.

In the dry statlstics of the matter,
Judge Carswell’s career may be briefly
summarized as follows: After graduation
from Duke University in 1942, he served
as a lieutenant in the Navy In World
War II. He ran for public office once—
for the Btate Legislature of Georgia—
and during the course of that campeaign
made a speech with which all are now
famillar. Upon passing the bar in Geor-
gla in 1948, and In Florida in 1949, he
practiced law for 4 years. In 19853, he
became a U.S, attorney for the northern
district of Florida.

After 5 years’ service in that post,
Judge Carswell became a US8. district
Judge in 1958 and served for 11 years
until last year, when he was named to
the appellate bench of the fifth circuit.
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As one reads the testimony before the
Judiciary Committee, it ls clear that the
service of Judge Carswell as a district
judge has been without any discernible
distinetion. Hls performance as a dis-
trict judge offers no seeds of promise
that he has the much larger and much
greater wisdom that will be needed as
ohe of nine men who, when necessary,
determine the constitutionality of the
Nation's proceedings.

A dean of one of the Nation's out-
standing law schools, Louis H. Pollak,
Yele Law School, who canvassed g wide
range of Judge Carswell’s district court
opinions stated:

There 18 nothing in these oplnlons that
suggests more than at very best a level of
modest competence, no more than that, and
I am talking now about the general run of
contract, of tort, of Federal jurlsdiction, of
tax cases, the run of cases which a District
Judge has before him,

And in regard to civil rights cases, he
found & propensity to dispose of cases
through technigues that avoided hear-
ings. As a result, litigants could have
been deprived of a day in court. Dean
Poilak concluded that—

The nominee presents more slender cre-
dentials than any hominee for the Supreme
Court put forth in this century,

Perhaps, however, the most disturbing
testimony before the committee was that
of a former litigent in civil rights mat-
ters who appeared before Judge Cars-
well’s court and who presently is an as-
sociate professor of law. Leroy D. Clark,
associate professor of law, New York
University Law School, who was repre-
senting the National Conference of Black
Lawyers, discussed the long period of
delay and dilatory tactics which he found
characteristic of Judge Carswell's rul-
Ings. He also told the commlittee:

It was not unusual for Judge Carswell to
shout at & black lawyer who appeared before
him while using a eclvil tone to opposing
counsel. . .. Judge Carswell was insulting and
hostdle. . . . I have been in Judge Carswell's
court on at least one occasion in which he
turned his chair away from me when I was
arguing, . . . Judge Carswell was the most
hostile FPederal District Court Judge I have
ever appeared before with respect to civll
right matters.

There was similar testimony from
other attorneys.

We know that a trial judge’s job is not
an easy one. He is human. He will at
times appear gruff and arbitrary. The
testimony is nevertheless disturbing and
my feeling about it was not relieved by
Judge Carswell's general reply as to his
belief that a judge should be courteous to
counsel.

The Supreme Court is a high and in-
dependent branch of Government, which
deserves the best talent that America
has to offer. Particularly now when our
country is torn by rifts and doubts, those
who are to serve this Nation on that
High Court should be capable of com-
mencing that service in the knowledge
that they can and do inspire confidence
and unity.

We may hold a jurist in high honor
even though we disagree with his deci-
sions. In light of all the circumstances,
the kind of stature that brings the re-
spect of all Americans does not appear to
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he present in the professional eredentials
and attainments of Judge Carswell. For
these reasons, I shall vote against con-
firmation.

VETERANS EDUCATION AND TRAIN-
ING AMENDMENTS ACT OF 1970—
CONFERENCE REPORT

Mr. CRANSTON, Mr. President, I sub-
mit a report of the commitice of con-
ference on the disagreeing votes of the
two Houses on the amendment of the
Senate to the bill (H.R. 11959) to amend
chapters 31, 34, and 35 of title 38, United
States Code, in order to increase the
rates of vocatlonal rehabilitation, edu-
cational assistance, and special training
allowance paid to eligible veterans and
persons under such chapters. I ask unan-
imous consent for the present considera-
tion of the report.

The ACTING PRESIDENT pro tem-
pore. The report will be read for the
information of the Senate.

The assistant legislative clerk read
the report.

(For conference report, see House pro-
ceedings of March 18, 1970, pp. H1891-
H1894, CONGRESSIONAL RECORD.)

The ACTING PRESIDENT pro tem-
pore, Is there objection to the present
congsideration of the report?

There being no objection, the Senate
proceeded to consider the report.

Mr. SCOTT. Mr. President, will the
Senator yield?

Mr. CRANSTON. I yield.

Mr. SCOTT. I am happy to say thal
I know of no objection on this side to
the immediate consideration of the con-
ference report.

I congratulate the Senator from Cali-
fornia for bringing it up at this time,
I am in favor of it.

Mr. CRANSTON, Mr. President, I ex-
press my thanks to the distinguished mi-
nority leader.

There has heen a bipartisan approach
in the Senate, and I am delighted that
this has been true, all the way through
to final action,

Mr. President, today is a momentous
day for all Vietnam veterans as this
most comprehensive piece of veterans
education and f{raining legislation
reaches the culmination of a long
process that began well over a year
ago. Final congressional action on this
landmark bill is surely an appropriate
event to mark the first legislative day of
a New season—a season of growth and
life just as the GI bill has meant so
much growth and advancement for more
than 8 million veterans since World War
II.

It has been a great privilege for me
over the past year to serve as chairman
of the Veterans’ Affairs Subcommittee of
the Labor and Public Welfare Commit-
tee, following In the footsteps of the il-
lustrious leadershlp provided by three
former chairmen and present fellow
members of that committee who have
been of such great assistance in passing
this measure. So I wish to pay especial
tribute and express my deep appreciation
today to these three colleagues: the ful
commlittee chairman (Mr. YARBOROTGH),
my immediate predecessor as subcom-
mittee chairman (Mr. KENNEDY), and the
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No specific aireraft or alrerews are reserved
solely for this program, Air Force regulations
require that invitees pay for their own meals,
incidental expenses and blllets,

The hours flown in support of this pro-
gram are included in and justlfied to Con-
gress as part of the overall Alr Force alloca~
tlon of aircrew proficiency fiylng and traln-
ing time, and are not in eddition thereto.
The alrcratt operating cozts reflected above

are not, therefore, additive to alrerew pro-
fciency training costs.

We trust that this information is respon-
sive to your inquiry.

Sincerely,
JoHN R, MURPHY,
Major General, USAF, Director, Legisla-
tive Liaison.

THE SECRETARY OF THE Navy,
Washington, D.C., February 10, 1970,
Hon. WILLIAM PROXMIRE,
U.8. Senate,
Washington, D.C.

Dear Birn: This 18 in further reply to your
recent letter in which you requested certain
information concerning the Navy iights
carrylng representatives of community busi-
nesses and organization to Navy installations
for the purpose of brieing them on the work
of the Navy,

The following information is provided in
response to your questions:

In calendar year 1960, how many such
flights were flown by the Navy? Answer: 30.

How many ecivilian passengers were flown?
Answer: 1,075.

How many military passengers were flown?
Answer: 86.

How many planes were used for this pur-
pose? Answer: 21 different alreraft of 3 dif-
ferent types.

How meany members of alr crews were in-
volved? Answer: Average of 8.3 crew mem-
bers per alr 11ft,

How many fiylng hours were flown for such
purposes? Answer: 312.3 filying hours,

What weas the average cost per flying hour
and the total cost of these flights? Answer:
Average cost per fiylng hour is $275.22, and
the total cost of the flights is $35,942.80.

In addition to the flights in which you are
interested, certain specific groups of edu-
cators have been transported to the T.3,
Nawval Academy in advisory capaclties.

I hope this information will be helpful to
you,

Bincersely yours,
JoHN H. CHaFEE.
JANUARY 37, 1970.
Hon, WiLLIAM PROXMIRE,
U.8. Senate.

DEAR SENATOR PROXMIRE: This is In reply
to your inquiry concerning air transporta-
tion for community leaders to visit Army in-
stallations in conjunction with community
relations projects.

During Calendar Year 1060, the Army
world-wide sponsored 61 groups in which 812
civillan and 160 military passengers, includ-
ing escorts were flown ln 66 alrcraft to var-
fous locatlons for the purpose of touring
military installations. A total of 262 air
crewmen logged 863 flying hours at an aver-
age cost of $2156 per flying hour in support
of these tours to include personnel per diem
cogts, The total cost of these flights was
$184,030.

These tours are conducted by Army Com-
mands to provide information on the Army's
state of readiness and how it tralne and takes
care of its soldiers. This does not Include
the educator tour program of the U.S. Mill-
tary Academy which provides information to
civilian educators to permit them to counsel
youths on opportunities at the academy.

Afrcraft are provided primarlly by the U.S.
Afr Force with no aircraft or air crews spe-
cifically allocated to these programs. The
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hours flown are part of authorlzed alloca-
tions for normal aircrew proficlency fiying
time and are not an additional allocation.
Cost for meals, incldental expenses and bil-
lets are borne by the participants.
I trust the above information will be of

assistance to you.

Sincerely,

RayMoND T. REID,
Colonel, GS, Office, Chief of Legislative
Liaison,

PRIDE OF THE NATION'S PRESS
UNANIMOUSLY OPPOSES CARS-
WELL '

Mr. PROXMIRE, Mr, President, yes-
terday and today three newspapers that
I receive and read daily, and for which I
have the greatest respect, editorialized
in a telling fashion against the nomina-
tion of . Harrold Carswell to the Su-
preme Court, Two of the papers prob-
ably are read by the vast majority of my
Senate colleagues on a regular basis—
the New York Times and the Washing-
ton Post. The third is the pride of the
Midwest and at the top of the scale of
national competence—the Milwaukee
Journal.

Both the Journal and the Times make
short shrift of some remarks made on
this floor last week to the effect that
those Americans of modest scholastic at-
tainments should have their representa-
tive on the Court. The Journal states it
this way:

Since many Amerlcans are mediocre, as
the case 18 put, they should have one of
themeselves on the court! To state the prem-
ise iz to demolish it.

The Times calls the application of
such a principle to the Senate “bad
enough; to extend it to the Highest Court
is intolerable.”

The Times goes on to cite certain mis-
leading tactics used by Judge Carswell’s
supporters. For instahce:

It has now become known that Elbert
F. Tuttle, the retired Chief Judge of the
United States Court of Appeals for the Fifth
Circuit in the South, who originally backed
the nomlinsation, subsequently decided fo
withdraw his endorsement. But Judge Cars-
well’s supporters let the impression of Judge
Tuttle’s approval be used as continuing sup-
port for him.

In another instance Attorney Gen-
eral Mitchell transformed a lukewarm
American Bar Association endorsement
of Carswell as “qualified” into a mis-
leading “highly recommended™ label.

The Post and the Journal come down
hard on Carswell’s civil rights record—
the Journal pointing to Carswell’s 15
unanimous reversals in civil rights cases,
and the Post calling for his rejection as
a signal to all races that the Senate will
not permit the executive branch to pur-
sue a southern strategy that exacerbates
relations between black and white for
political gain.

The Times characterizes Carswell’s
record as “mediocre” and demonstrating
“guestionable attitudes toward social
justice.” The Journal terms him “lack-
ing the professional competence de-
manded by the position.” The Post calls
him “a decidedly second rate judge.”

These are the very reasons I am voting
against the Carswell nomination—the
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reasons the dean’s of the Natlon’s finest
law schools are opposing the nomination
and the reasons why the Senate should
not hesitate to send the nomination back
to the White House stamped ““unaccept-
able.”

1 ask unanimous consent that the three
editorials I have referred to be printed
in the REcCORD.

There being no objection, the editorials
were ordered to be printed in the REcorp,
as follows:

[From the Milwaukee Journal, Mar. 22, 1670]

BENATE SHOULDN'T CONSENT TO CARSWELL
NoMINATION

Some supporters of the nomination of
Judge Carswell for the U.S. Supremse Cour,
finding nothing else to extol in the man, are
now driven to extol his medloerity. Since
many Amerigans are mediocre, as the case
is put, they should have one of themselves on
the court!

To state the premise is to demolish it. Re-
sort to it depicts the poverty of any argu-
ment for Cakswell’s confirmation, and the
desperation of his supporters as they con-
template the tide of conviction spreading
across the land (outside the South) that he
simply won’t do.

Carswell’s notorlous whilte supremacy
spesch of 1948 has turmed out to be lnei-
cusgable as a mere aberration of youth, con-
forming to the rules of southern white poli-
tics at the time, For he did not repudiate it
by word or deed throughout his later career;
in fact, he gave it life by many actions right
down to the present. He now says himself
that it was “a matter of convenlenge’—
whioh only now has become oonvenient to
repudiate.

Even if racial blas were deemeq tolerable
in a Supreme Court justice, however, lacking
the professional competence demanded by
the position cannot be, Neither can lack of
“sensitivity to injustice”—a lack in Carswell
to which many legal scholars have attested
after studying his record as s U.3. prosecutor
and trial judge.

Law Dean Louis Pollak of Yale has con-
cluded that Carswell’s credentials are “more
slender than those of any other nominee for
the Supreme Court in this century.” His
“lavel of competence,” says Dean Derek Bok
of Harvard, 1s “well below the high standards
that one would presumably constder appro-
priate and nRecessary lor service In the
court,”

Prof. Gary Oldfleld of Princeton: *. .. a0
obscure judge who has made no vistble con-
tribution to the development of the law,
His chief quallfication appears to be an abid-
ing unwillingness to protect constitutionsl
rights of black Americans.” “. . . A judge wbo
would rather risk bad law and repeated re-
versala than offend the feelings of local seg-
regationists.”

Carswell's record of foot dragglng {n elvil
rights includes 153 unanimous reversals by
courts of appeal, in which he had persistently
gone opposite to the guldance of higher
courts in parallel cases, This shows him oot
to be even a conscientlous judicial workman

Dangetr that such a man meay be confirmed
stems from an incllnation by most of the
Republican senators who had blocked Presl-
dent Nixon in the Haynsworth case to fesl
that they should let him win this one. Thaé
puts political etigquette above the countrys
need for great jurists on the Supreme Court,
which Nixon once acknowledged but now
denies in practice,

Msaking Nixon a winner with Carswell
woulld make the court and the country losers.
If the role of the Senate to “advise and can-
sent” means anything, it means that a Sen-
ate filling the role will not permit this to
happen.
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{Fom the Washington Post, Mar. 22, 1970]
JupGe CarRswWELL: THE WRONG BIaNaL

It is a longish leap from the fun and games
at the Gridiron Club last weekend to the
Senate debate on Judge Carswell. But bear
with us because there is a logical conhection
bere between the appointment of a decidedly
second-rate judge to the Supreme Court and
the ease with which President Nixon and
Vice President Agnew stole the Gridiron
show., As you may have read, the two men
Joined in a plano duet, with the President
playlng & medley of the favorite tunes of his
predecessors and the Vice President inter-
rupting him by playing “Dixle.” Doubtless
you had to be there to get it into the right
context, to hear the rough but good-natured
jibes at the Administration on race issues
that preceded the surprise finale, and thus
to appreciate the joke. Almost everyhody
agreed 1t was a tour de force gracefully done
and quite in keeping with the spirtt of an
affalr at which the tensions and antagonisms
of the real world are supposed to be set aside.

B0 it 18 with no intent to disparage the
performsance of the President and the Vice
President that we take note of this event.
Btill, at the risk of sounding stufty, it strikes
us a5 & small piece of a bad scence, and a
significant measure of how great is the power
of the Presidency to influence a public atti-
tude. All of & sudden, it is all right to joke
about somethlng that responsible people in
kigh office used to handle with care and com-
passion and deadly seriousness.

In theory, a sense of humor is supposed to
be & saving grace, So why not make sport of
8 Southern Strategy? The answer, of course,
is that Southern Strategy is a euphemism for
something that isn’t funny, On its face it is
no more than a ¢ynical polltical tactic de-
signed to innoculate the South against
George Wallace for the seke of winning it for
the Republicans, the hettsr to secure a sec-
ond term for President Nixon in 1972. As a
political objective, this is fair enough—some
people even see in it an admirable tough-
mindedness, But there 1s nothing admirable
about the loglcal consequences of this strat-
egy, for to bring it off it becomes necessary
for the Administration to cultivate Indlffer-
ence, not to say hostility, toward the funda-
mental principle of human rights in general,
and the equallty of education avallable to
black children in particular. Putting it an-
other way, and bluntly, Southern Strategy
means & form of raclsm, tacit or explleit, by
people in high places, because there can be
no successiul effort to undercut George Wal-
lace In the South that does not play the
segregation game,

It I8 important to be ¢lear in our minds
about the issue here. We are well aware that
the White House will be publishing next
week what has been bliled as the most com-
plete, the most comprehensive, the most
closely argued legal brief ever composed on
school desegregation and 1t is not our pur-
pose here to judge it in advance. For this is
not what this 1s all about. We are not talk-
{ng just about schools, or doubts held by
responsible people about busing or other
methods for dealing with the de facto segre-
gatlon which occurs as a result of naturel,
geographic imbalances, We are talking about
what & President or an Administration can
do, or not do, to create an atmosphere that
Iz conductive, not to miracles, but to con-
tlnulng progress against racial discrimination
all along the line. And this, in turn, is what
Is s0 troubling about the ease with which
wé now laugh at jokes ahout a Southern
Btrategy. It s what links the hijinks at the
Gridiron with the nomination of Judge Cars-
well and a lot of other things—the abrupt
removal of & Leon Panneta fromn HEW because
he tried too hard; the effort to subvert Negro
voting rights; the insensitivity, in tone and
phrase, to black pride; the couniry ¢lub
mentality.
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Mr. Harry Dent, a presidential assistant,
receives a written offer of campaign funds
from a Georgla Republican leader in exchange
for the restoration of Federal school aid In &
Georgla school district. He casually passes
it along t0 HEW—and ncbody seema to mind.
The Vice President brushes off the idea of
quotas for black students by asking the
crude question: “Do you wish to be attended
hy a physician who entered medical school
to il a quota . , .7’ Mr, Jerris Leonard, the
Justice Department’s clvil righta enforcer,
thinks it clever, or something, to say that one
reason blacks just out of law school are not
attracted to Justice Department jobs is that
they haven't yet bought their first cashmere
coat. Confronted with a question about Judge
Carswell’s involvement with segregatsd clubs,
the President thinks it an adequate defense
to say, in effect, that everybody's doing it:
. ., If everyhody in government service who
has belonged or does belong to restricted golf
clubs were to leave the service, this city
wotld have the highest rate of unemploy-
ment of any clty in the country.”

And so it goes, right down to the vote on
Judge Carswell, with the Admlnistration’s
men telling Republicans who opposed Judge
Haynsworth—in almost every respect a much
superior choice—that they can’t rebufi thelr
President twice running. They can, of course,
and they should, hecause this 1s nothing so
narrow as a test of party loyalty. It is a test
of policy and principle—a kind of Tonkin
Resolutlon on race, If you accspt the theory
recently advanced in Life Magazine by Hugh
Sidey that the race issue could be for Presi-
dent Nizon the disaster that Vietnam was
for President Johnson,

The Tonkin Resolution on Vietnam was &
fraud, and while that became clearer later, it
might have been clenrer at the time if the
right questions had been pressed, if Congress
had not closed its eyes out of misplaced def-
erence to the President and waved him down
a wrong road. Therein lies the analogy. Judge
Carswell 18 a bad cholce, and the Senate
should reject him out of its obligation to
safeguard the paramount Interests of our
highest court. In the process of refusing his
confilrmation, the Senate has an opportunity,
not just to say No, but also to say Enough—
of insensitivity and indifference, of legislative
retrogression and of catering to racist ten-
deneles for political gain, of talking about
blacks as 1f there were no blacks in the room.
The Senate, in this fashion, could broadecast
from at least one seat of government s signal
t0 all races—a signel which at this stage can
no longer be broadceast, In & way that would
be believable, by anybody else.

[From the New York Times, Mar. 23, 1870]
RATING JUDGE CARSWELL

The Senate, in ite desultory debate over
whether to confirm the nomination of Judge
@G. Harrold Carswell to the Bupreme Court, is
giving an uninspiring demonstration of its
sense of responsibility on en issue of grave
national concern.

President Nixon, in his weekend press con-
ference, urged Senators to welgh, not the
mail, but the evidence. It 18 precisely on the
evidence that Judge Carswell emerges with a
mediocre judiclal record eld with question-
able attitudes toward social justice.

Senator Roman L, Hruska, Republican of
Nebraska, in apparent contempt for excel-
lence in Amerlean institutions, championed
the right of all who are mediocre tco be
represented by medlocrity on the Supreme
Cowrt. Application of this view to the Sen-
ate is bad enough; to extend 1t to the high-
est court is intolerable. Yet, this appears to
be the intent of those who deliberately spurn
all honest assessment of evidence unfavor-
able to Judge Carswell.

For example, it has now become Enown
that Elbert P, Tuttle, the retired Chief Judge
of the United States Court of Appeals for the
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Fifth Clrcuit In the South, who originally
backed the nomination, subsequently de-
cided to withdraw his endorsement. Bub
Judge Carswell’s supporters let the impres-
sion of Judge Tuttle’s approval be used as
continuing support for him.

A group of distinguished lawyers, includ-
ing Francis T. P. Plimpton, president of the
New York Bar Association, as well as the
deans of leading law schools, have charged
that the *“qualified” rating, given Judge
Carswell by the Federal Judiciary Committee
of the American Bar Association, s sertously
misleading. They consider the lssue sufi-
clently grave to demand that the committee
reopen the case and provide a more explicit
rating, as 1t does In the case of other Federal
judges,

Judge Carswell’'s supporters have used the
A.B.A. rating as a Judgment of high merit,
when it is little more than an evasive rubber
stamp. Attorney (eneral Mitchell, who un-
doubtedly knows the real meaning of the
AB.A.s faint pralse, has stated publicly
that his nominee comes “highly recommend-
ed” by the assoctation.

These misleading tactlcs amply justify the
demeand for a more enlightening reappraisal,
An explicit rating would do much to help
the Senators when they ultimately cast their
vote on the dictates of both fact and con-
selence, The legal profession surely has &
responsibility to offer credible guldance and,
at the very least, make sure that 1ts testi-
mony oannot be abused in ways that might
demean the Supreme Court.

SUPREME COURT OF THE
UNITED STATES

The Senate continued with the con-
sideration of the nomination of George
Herrold Carswell to0 be an Associate
Justice of the Supreme Court of the
United States.

Mr. GUENEY. Mr. President, I have
had several communications over the
last few days during the debate on the
nomination of Judge Carswell, many of
which I put In the Recorp, others of
which I wish to put in the REcorp now.

One of them is of particular interest,
and I wish to bring it to the attention of
the Senate., It is written by a woman
lawyer, a member of a large law firm
in Tallahassee, Fla.

KEEN, O'KELLEY & BPITZ,
Tallahassee, Fla,, March 20, 1970.
Hon. EpwaArp J, GurRNETY,
Senator for the State of Fiorida,
U.8. Senate Ojffice Building,
Washingtor, D.C,

Dear SenaTor: I hope that I am not being
presumptious in feeling that you might be
interested in my views concerning the nomi-
nation of Judge Carswell since my back-
ground 1s not that of the typical Tallahassee
lawyer now practicing before him. I was born
and educated In Minnesota and have been
exposed to judges In such diverse places as
Minnesota, the District of Columbia, Arkan-
sas and Florida, I also have taught in a law
sochool: the University of Arkansas Law
School. And I am & woman lawyer.

I graduated from the Law School of the
University of Minnesota, class of 1941 and
wasg 8 member of the editorial hoard of the
Law Review and elected to Order of the Coif.
I present this background to comvince you
that I have gome basis for evaluating a judge.

I have been engaped in practicing law in
Tallahassee, Flortda, for the pest four years
and have had a fairly extensive practice in
the District Court before Judge Carswell. He
has always been eminently fair and courteous
to all partles, e has displayed a deep learn-
ing in the law and his opinions have a
clarity that is sadly lacking in many that
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saw & boy hurrying down the hall, and
Intercepted bim.

The boy was upset.

“He doubled up his fists,”” Mrs. Roberts
recelled. “He was as big as I, and it fright-
ened me. But I didn't dare flinch. A few jong
seconds passed. His hands went slowly down
to his sides and the crisis was over.”

It turned out that the boy had troubles the
teacher hadn't suspected. Soon they were
frlends, and years later the boy returned to
thank her for being kind to him.

Mrs. Roberts has long heen a champlon
of individualization, and did research work
In cooperation with the Rocky Mountain Ed-
ucational Laboratory in developing a pro-
gram of individualized science teaching.

Bhe 13 also a keen observer of student be-
havior,

Once her school! got new desks, and had
to dispose of the old ones. So the faculty de-
clded to let the pupils tear them up in the
schoolyerd.

“It was interesting that the youngsters
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who went at their work with the most en~
thusiasm were the one who caused the most
disturbances,” she sald.

Mrs. Roberts has some definite ideas on
the outlook of children, too. She sald:

“Children’s sophigtication demands that
we ‘tell it Lke it 18* and I am not borrowing
the modern cliche to make & point, Children
can tell fact from fancy and they’ll reject
both the fabrication and the person: who tries
to enforce it, They want reasons based on
loglc,

“Their actions also are indicative of their
freedom to choose an alternate behavior. We
are seeing this clearly In the adult youth, but
in the elementary schools, too, the change in
attitude ts evident.”

The Teacher of the Yaar c¢comes from a
tamily of teachers. Three of her sisters are
teachers and so are four sisters-in-law.

Mrs. Roberts taught both her children at
Sutherland Elementary B¢hool, and both—
Barrett H. Roberts and Mrs, Calvin Kunz—
became teachers.
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Professlonal activity has also kept Mrs,
Roberts busy. She once served on the UEA
Salary Committee, as president of Millard
County Teachers Association, a member of
the Legislatlve Couneil of the DCT, and is
currently president of her associstion’s credit
union.

When she was teaching principal of Suth-
erland Elementary School, she was president
and secretary of Millard Principals Associa~
tion.

The classroom, she sald, has changed con-
siderably slnce she started teachilng in 1835.

“I just had a chalkboard then,” she said.
“Now in my classroom I have & piano, a TV,
phonograph, tape recorder, overhead projec-
tor, il strips and slides, movie projector
and a huge supply of films."”

Balaries have increased somewhat, she said.
A starting teacher received §660 a year
then—ten checks for $64.

“and Iron County had one of the higher
paying districts then,” Mrs. Roberts re-
called.

SENATE—Tuesday, March 24,

The Benate, in executive session, met
at 10 o’clock a.m. and was called to order
by the Actlng President pro tempore
(Mr, METCALF) .

The Reverend Dr. Berthold Jacksteit,
minister, Central Schwenkfelder Chureh,
Worcester, Pa., offered the following
prayer;

Father of us all, we who have so much
pray for a compassion which will reach
out in helpfulness to all who have so it~
tle; we who are so strong pray for a gen-
erosity of spirit which will respect and
value all who are so weak and seek to
reassure and strengthen them; we who
wield such power pray for a humlility
which will temper this power with mercy
50 that it may heal and bless and not
destroy; we who have the responsibility
of making such awesome decisions pray
for a wisdom which will keep the weight
of our influence at the forefront of every-
thing that blesses mankind and furthers
the cause of justice and righteousness, of
peace and brotherhood throughout the
earth. For Thy mercy’s sake we pray.
Amen,

ORDER OF BUSINESS

Mr. HOLLINGS obtained the floor.
Mr, SCHWEIKER. Mr. President, wili

the Senator from South Carolina yield?
Mr. HOLLINGS, I vield,

THE PRAYER

Mr. SCHWEIKER. Mr. President, I
was very much pleased this morning to
have the opportunity to hear the minister
from my church of Worcester, Pa., give
the openlng invocation,

I want to say, since I come from a
rather small denomination, that this is
probably the first time a member of my
faith has had the opportunity to present
the opening prayer in either the House
or Senate.

I deeply extend my appreciation to the
Senate’s Chaplain for his kind courtesy
In bringing about this honor and thank

the Senator from South Carolina for
yielding to me.

MESSAGES FROM THE PRESIDENT

Messages in writing from the Presi-
dent of the United States submitting
nominations were communicated to the
tS:t}ate by Mr. Leonard, one of his secre-

ries.

EXECUTIVE MESSAGES REFERRED

The ACTING PRESIDENT pro tem-
pore (Mr. MeETcaLF) laid before the Sen-
ate messages from the President of the
United States submitting sundry nomi-
nations, which were referred to the ap-
propriate committees.

(For nominations received today, see
the end of Senate proceedings.)

TRANSACTION OF ROUTINE
MORNING BUSINESS

Mr. HOLLINGS. Mr. President, I ask
unanimous consent, notwithstanding
the previous order, that the Senate, as
in legislative session, conduct routine
morning business.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

LIMITATION ON STATEMENTS DUR-
ING TRANSACTION OF ROUTINE
MORNING BUSINESS

Mr, HOLLINGS. Mr. President, I ask
unanimous consent to limit statements
to 3 minutes in relation to routine morn-
ing business.

The ACTING PRESIDENT pro tem-
pore, Without objection, it Is so ordered.

THE JCURNAL

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of Mon-
day, March 23, 1970, be dispensed with,

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

1970

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. HOLLINGS. Mr. President, I ask
unanimous consent that all committees
be authorized to meet during the session
of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it 1s so ordered.

CARSWELL AND MEDIOCRITY

Mr, EAGLETON. Mr. President, I will
vote not to confirm the nomination of
Judge Carswell to the Supreme Court
of the United States.

My opposition to Judge Carswell is not
derived from the fact that he is classified
as a “judicial conservative.” Chief Jus-
tice Burger was widely hailed as a “judi-
clal conservative” and I voted in favor
of his nomination.

I oppose Judge Carswell because a very
careful examination of his record as a
Federal trlal and appellate judge indi-
cates that he is & jurist of the most
pedestrian and distressingly mediocre
talents and with a remarkable proclivity
for being reversed by higher courts.

About the best that could be furnished
in affirmative support of Judge Cars-
well’s judlicial and intellectual capacity
was the testimony of one law professor
who thought Judge Carswell had
“growth potential.”

Numerous individuals and groups—in-
cluding some of the most prestigious
legal scholars of the country—have
volced opposition to Judge Carswell be-
cause of his obvilously meager judicial
record.

Here are some of their observations:

With all deference, I am impelled to con-
clude that the nominee presents more
slender credentials than any nominee for the
Supreme Court put forth this century—
Louis Pollak, deesn, Yale Law Bchool,

A level of competence well below the high
standards that one would presutmably con-
sider appropriate and necessary for service
on the court-—Derek Bok, dean, Harvard Law
School.

That he 18 an undistingulshed member of
his profession, lacking claim to intellectual
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stature.—Twenty members of the University
of Pennsylvania Law School faculty.

. . . has none of the legal or mental quali-
flcations essential for service on the S8upreme
Court or on any high court In the land,
including the one where he now sits, Presi-
dents, past and present, Bar Association of
the City of New York.

His record is totally devoid of any special
attributes of learning, experience, or states-
manship, which should be the hallmarks of
& Supreme Court Justice, Chicago Council
of Lawyers.

Judge Carswell does not have the legal or
mental qualifications essentdal for service on
the Supreme Court. 360 lawyers and law pro-
fessors in the United States.

Perhaps the most interesting state-
ment in opposition to Judge Carswell
came from Prof. Willlam Van Alstyne
of Duke University Law School, one of
the most respected legal scholars in the
South, Professor Van Alstyne, it will be
remembered, testified in support of
Judge Haynsworth’s nomination. He
strongly opposes the Carswell nomina-
tion and states as follows:

There 1s, in candor, nothing in the quality
of the nominee’s work to warrant any ex-
pectation whatever that he could serve with
distinction on the Supreme Court of the
United States. Judge Carswell’s declslons
reflect a lack of reasoning, care, or judicial
sensitivity overall.

I must conclude that Judge Carswell,
considered in the most favorable light,
is a man of remarkably mediocre at-
tainment for a position in which medi-
ocrity can be ill afforded.

Senator Roman L. Hroska, of Ne-
braska, the principal advocate of Judge
Carswell, had this to say on the subject
of mediocrity as it relates to Judege
Carswell:

Even if he were mediocre, there are a lot
of mediocre judges and people and lawyers.
They ate entitled to a little representation,
aren’t they, and a little chance. We can’t
have all Brandelses and Frankfurters and
Cardozos and stuffl llke that there.

I disagree,

The Supreme Court of the Unlited
States, consisting of only nine members
who serve for life, s a vital institution.

I realize that men of limited capacity
have served on the Court in the past.
For every Louis Brandels, one can cite
a James C, McReynolds. For every Oliver
Wendell Holmes, we can dredge up an
Edward T. Sanford. For every Benjamin
N. Cardozo, one can point to a Plerce
Butler. Of course, we can never predict
with absolute certainty the future per-
formance of a judicial nominee.

However, the significant difference be-
tween Judge Carswell and other judicial
also-rans is that Judge Carswell’s woe-
fully meager capacity is apparent now,
while his nomination is under conslder-
ation by the Senate, whereas the short-
comings of these others became obvious
only after they had served on the Court,

For this reason—Judge Carswell’s ob-
viious mediocrity—I oppose his nomina-
tion.

(At this point Mr, ALLER took the chalr
as presiding officer.)

CORRECTION OF ANNOUNCEMENT
ON VOTE

Mr., METCALF. Mr. President, on
Thursday, in the vote on March 5, on
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Senator Hruska's motion to table the
modified amendment in the nature of a
substitute offered by Senator ScorT to the
voting rights bill, the proceedings in the
CONGRESSIONAL RECORD onh page 6169
incorrectly state that If I were present
and voting I would vote “Yea.”

Had I been bresent and voting, I would
have voted “Nay.”

I ask unanimous consent that the per-
manent RECORD be corrected.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF BUSINESS

Mr. HOLLAND. Mr. President, I un-
derstand that, under the previous order,
I am now allowed to proceed for 15 min-
utes; is that not correct?

The PRESIDING OFFICER. That is
correct.

NOMINATION OF JUDGE G.
HARROLD CARSWELL

Mr. HOLLAND, Mr. President, I re-
gret very much to hear the statement
just made by the distinguished Senator
from Missouri (Mr, EaGLETON). The Sen-
ator does not know Judge Carswell as I
do, and have for some years. I hope that
he will check the record of the expres-
sions of the leading judges in the courts
of Florida.

Mr, President, on March 16, I placed
in the Recorp a resolution adopted by
the Governor and cabinet of the Siate
of Florida commending the appointment
of Judge Carswell to the Supreme Court.
I also placed in the Recorp a telegram
from Mr. Pat Thomas, chairman of the
Democratic Executive Committee of the
State of Florlda, and telegrams signed
by 17 of the judges in Florida, all strongly
supporting the nomination of Judge
Carswell, namely, John T. Wigginton,
Donald K. Carroll, Dewey M. Johnson,
John 8. Rawls, and Sam Spector, judges
of the District Court of Appeals, First
District; and Tom Barkdull of the Dis-
trict Court of Appeals, Third District;
W. May Walker, Ben C. Willis, Guyte P.
McCord, Jr., and Hugh M, Taylor, all
circuit judees of the Second Judicial
Circuit; John A. Murphree, George L.
Patten, and John J. Crews, circuit
judges of the Eighth Judicial Circuit;
B. C. Muszynski of the Ninth Judicial
Circuit; Roger F. Dykes of the 18th
Judicial Circult; and D. C. S8mith and
Wallace Sample of the 19th Judicial
Circuit.

At this time, Mr. President, I ask
unanimous consent to have printed in
the RECORD a telegram received from the
Honorable Richard W. Ervin, chief jus-
tice, Florida' Supreme Court, speaking
for that entire court, as well as a tele-
gram from the Honhorable Fred O. Dick-
inson, Jr., comptreller of Florida, who
was elected statewide in our State.

There being no objectlon the telegrams
were ordered to ke printed in the REcorp,
as follows:

TALLAHASSEE, FLa,, March 16, 1870,
Hon. 8ressarb L. HoLLAND,
Senate Office Building,
Washington, D.C.;

I am authorized by the members of the
Florida supreme court to advise we strongly
endorse the nomination of Judge G, Harroid
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Carswell as associate justice of the U.B, Bu.
preme Court. We know him to be a good
eitizen, fairminded, and judicially and tem-
peramentally sulted to render great service
a8 & Justice in the Nation’s higheat court.

‘We believe him to be eminently qualified
a8 o learned jurist for service in the Supreme
Gourt and that he will make an outstanding
record in keeping with the highest traditions
of the American judiclary.

We discount totally criticism that he will
allow prejudice or racial blas to sully his
service on the Court. On the contrary, we be.
lieve his record of service on the court in the
area of human rights will prove noble and
worthy of an enlightened civillzation.

For the Court:

RicHARD W. ERVIN,
Chief Justice,

TALLAHASSEE, FLA., March 17, 1970,
Hon. Sressakp L. HOLLAND,
Senate Office Building,
Washington, D.C.:

The cabinet of Florida, representing the
executive branch of Florida government
proudly reiterates its support of and recom-
mends confirmation of the Honorable G,
Harrold Carswell to the Supreme Court of
the United States.

The cabinet officially endorsed Judge Cars-
well on January 27, 1970.

We hope you will bring thls to the atten.
tion of your colleagues.

FrED O. DICKINSON, Jr.,
Comptroller of Florida.

Mr, HOLLAND. Mr, President, I now
ask unanimous consent to insert commu-
nications from other circuit judges of
the State; namely: Woodrow M. Melvin,
presiding judge of the First Judicial Cir-
cuit; Martin Sack, Gerald B. Tjoflat,
Lamar Wingeart, Jr., Charles A, Luckie,
Albert W. Graessle, Jr., Henry F. Martin,
Jr., Marion W. Gooding, and Thomas A,
Larkin, circuit judges of the Fourth Ju-
dicial Circuit; W. Troy Hall, Jr. and
John W. Booth, circuit judges of the
Fifth Judicial Circuit; Ben F. Overton,
Mark R. McGarry, Jr., Robert O. Beach,
and Charles R. Holley, circuit judges of
the Sixth Judiclal Circuit; Parker Lee
McDonald, and Claude R. Edwards, cir-
cult judees of the Ninth Judicial Circult;
James Lawrence King, David Popper,
and Thomas E, Lee, Jr., ¢ircult judges of
the 11th Judicial Circuit; John D. Jus-
tice, Lynn N. Silvertooth, Robert E. Wil-
lis, and Robert E, Hensley, circuit judges
of the 12th Judicial Circuit; H. John
Moore II, O, Edgar Williams, L. Clay-
ton Nance, and Stewart F. LaMotte, Jr,
circuit judges of the 1Tth Judicial Cir-
cuit; and Lynn Gerald and Archie M.
Odom, circuit judees of the 20th Judl-
cial Circuit.

There being no objection, the commu-
nications were ordered to be printed in
the REcorbp, as follows:

Moron, FLa,
March 18, 1970,
Senator SPessarD HOLLAND,
Senate Building,
Washington, D.C.:

We circuit judges of the Pirst Judicial Cir-
cult of Fla. have had the pleasure of know-
ing Judge G. Harrold Carswell as & lawyal
and as a judge, It s a pleasure to vouch for
him and urge his confirmation. Best wishes.

Woobrow M, MELVIN,
Presiding Judge.

JACKBONVILLE, F1LA,,
March 17, 1970.
Senator SPESSARD HOLLAND,
Washington, D.C.:
You have our unqusalified endorsement in
urging the confirmation of Judge Carswell
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Judges Martin Sack, Gerald Tjoflat, Lamar
Wingeart, Charles Luckie, Albert QGraessle,
Henry Martin, Marion Gooding, Thomas Lar-
kin, 4th Judieial Circuit of Florlda.

TAVARES, FLa.,
March 17, 1870,
Hon. 8pEssarp L, HoLLAND,
Senate Office Building,
Washington, D.C.;

I respectiully recommend Judge Carswell
for your favorable consideratlon and urge you
support hig mominatlon by President Wixon
88 an Associate Justice of the United Biales
Supreme Court.

Sincerely submitied.

W. TroY HALL, Jr.,
Circuit Judge, Leesburg, Fla.

BTATE ©OF FLORIDA,
PARTMENT,
CUTT,

JunicraLr De-
FIFTH JUDICIAL CIn-

March 17, 1870.
Hon. SBrEssaRD L. HOLLAND,
U.8. Senate,
Washington, D.C,

Dear SenaTorR HoLLaMp: The appointment
of a conservative man such as Judge G.
Harrold Carswell to the United States Su-
preme Court is long overdue, and now that
we have the opportunity of securing such an
appointment, I sincerely and earnestly urge
that you, as our Senator, glve your unguali-
fied support to this appointment.

I am sure that the opposition will continue
to raise smoke screens and attempt to defeat
this selection by our President. The people
of Citrus, Hernando and Bumter Counties,
where I serve as presiding judge are, in my
opinion, solidly behind Judge Carswell and
your part in assisting in his confirmation
by the Senate would be well received.

Yours very truly,
JoEN W, BooTH,
Circuit Judge.
3r. PETERSBURG, FLA.,
March 18, 1970,
Hon. Sressarp L, HoLrawp,
U.8. Senate,
Washington, D.C.:

I personally support the Senate’s confirma-
tlon of Judge Harrold Carswell as a Justice of
the United States Supreme Court,

BEN F, OVERTON,
Circut Judge, Sixth Judicigl Circuit.

S1. PETERSBURG, FLa,
March 20, 1970.
Hon, Sressarp L. HOLLAND,
U.8, Senate,
Washington, D.C.:

I wish to record my wholehearted endorse~
ment of Judge Carswell for elevation to the
Bupreme Court.

Margk R, McGarry, JR.,
Circuit Judge.
8T. PETERSBURG, FrA.,
March 23, 1970,
Senator SpESsARD HOLLAND,
U.S. Senate,
Weshington, D.C.:

Iurge your vote for approval of Judge Cars-
well nomination to the United States Su-
preme Court.

RoOBERT O. BEaCH,
CGircuit Judge, Sirth Judicial Circuit,
State of Florida.

BeELLEAIR, FLA,
March 18, 1970.
Benator SPEsaarD L. HOLLAND,
Senate Office Building,
Washington, D.C.:
I urge the confirmation of Judge Carswell.
CHAarLES R. HoLLY,
Circuit Judge,
Clearwater Fla.
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ORLANDO, FLA.,
March 18, 1970.
Honorable Sressakd HOLLAND,
United Stete Senator,
Washington, D.C.:

The Judicial Administration Committee of
the Florida Bar considers Judge Harrold Cars-
well to be eminently qualified, competent
and learned to serve ps Supreme Court
Justice. We urge his confirmation without
further delay. I also personally recommend
this ackion.
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SARASOTA, FLA,,
March 16, 1970.
Senator SPESSARD HOLLAND,
Washington, D.C.:

We the undersigned circuit judges of
Twelfth Judicial Circuit, Florida join with
many other good Floridlans urging confirma-
tion of Honorable Harrold Carmswell to Su-
preme Court Bench,

JounN D. JUSTICE,
LyNMN N. SILVERTOOTH,
Boeeer B, WiLLis,

ParkER LER McDoMAD,
Cireuit Judge ond
Chairman of Commitiee.

ORLANDO, FLA,,
Maearch 23, 1870.
Honorable SFEss$aRD HOLLAND,
U.S. Senate,
Washington, D.C.:
Respectiully urge you to continue pressing
for Judge Carsweil’s appolntment.
Best regards,
CLAUDE R. EDWARDS,
Circuit Judge,
Miamzi, Fra.,
Mareh 17, 1970.
Hon, SPEsSsSArRD L. HOLLAND,
U.S. Senator,
Old Senate Office Building,
Washingtor, D.C.

DEAR SENATOR HoLLaND: I respectfully urge
that the Senate confirm the appointment of
G. Harrold Carswell of Tallahassee to the
United States Supreme Court, While I do not
know Judge Carswell personally, I have,
upon many occasions, reviewed opinions cited
to0 me in which Judge Carswell has par-
ticipated elther as a district or appellate
Judge, These decisions reflect a sound and
thorough grasp of the law. In saddition,
through conversation with my colleagues and
general observations of Judge Carswell T be-
lieve that he is possessed of the proper ju-
dicial requirements and temperament to fill
this vacancy.

The gelection of any person to the United
Btates Supreme Court is, a8 you might imag-
ine, a subject of keeh interest to lawyers
and judges throughout the land. Although
I do not proport to speak for the twenty-two
Circuit Judges of the Eleventh Judicial Cir-
cuit, I can state with considerable accuracy
that the judges of my Circuit unanimously
believe that the appointment of Judge Carg-
well to this position is an excellent choice.
‘We feel tha* the selection of a person to the
Supreme Court should be based upon ability
and judicial temperament rather than parti-
san political considerations. I respectiully
invite your attention to the fact that twenty-
one of our twenty-two Judges are, like my-
gell, registered democrats,

Cordially,
JAMES LAWRENCE KING,
Miami, FLA.,
March 20, 1870.
Honh., SPESSARD HOLLAND,
Senate Office Building,
Washington, D.C.

DEAR SENATOR HoLLAND: We strongly sup-
port confirmation of Judge Carswell to U.S.
Supreme Court.

DaviD POPPER,

Circuit Judge, Dade County Courthouse.

Mriami, Fra.,
March 20, 1970.
Senator SPESSARD L. HOLLAND,
Senate Office Building,
Washington, D.C.:

I urge your support for confirmation of
Judge Carswell,

THOMAS E, LeR,
Circuit Judge.

TODERT B BERRELRT ,

Bowt LaoDERDKE, Pk,
Morch 17, 1976G.
Senator SPEsSARD L. HoLLAND,
U.S. Senate,
Washington, D.C.

I urgently and respectfully request your
favorable consideration and afirmation vote
for confirmation of Judge Carswell’s nomina-
tion.

H. JoHN MQORE,
Circuit Judge.

FT. LAUDERDALE, FLA.,
March 17, 1970,
Sen. SPEssARD L. HOLLAND,
Senate Office Building,
Washington, D.C.c
Recommend nomination of Judge Harrold
Carswell be approved.
O. EpGAR WILLIAMS,
Circuit Judge.

F'T. LAUDERPALE, FLA.,
March 18, 1870.
Sen, Spessakp L, HoLLAND,
New Senate Office Building,
Washington, D.C,:
I urge confirmation of Judge Carswell on
nonpartisan basis,
L. CLAYTON NANCE,
Circuit Judge.

FT. LAUDERDALE, FLa.,
Mareh 20, 1970.
Hon. SpEssarp L. HoLLawp,
New Senate Office Building,
Washington, D.C.:

Petty politics should be set aside and
Judge Carswell should be seated because of
his qualifications.

STEWART F. LAMOTTE, Jr.,
Circuit Judge.

ForT MyERS, FLA,,
March 16, 1870.
Hon, SPESSARD L, HOLLAND,
Old Senate Office Building,
Washington, D.C.:

We sincerely endorse Judge &. Harrold
Carswell for Associate Justice of the United
States Supreme Court.

LYNN (GERALD,
Circuit Judge,

ArcHIE M. Opowm,
Cireuit Judge.

Mr, HOLLAND, Mr, President, I also
ask, at this tine, unanimous consent to
place in the REcORp communications
from the following county judges: Joe
Dan Trotman, of Walton County; Ken-
neth E. Cooksey, of Jefferson County;
Monroe E. Treiman, of Hernando Coun-
ty; R. R. Brown, of Jackson County; and
James W. West, of Sumter County.

There being no objection, the com-
munications were ordered to be printed
in the REcorp, as follows:

DEFUNIAR SPRINGS, FLA.,
March 189, 1870.
Senator SFPESSARD HOLLAND,
U.8. Senate,
Washington, D.C,

Sms: I have been a county judge in Wal-

ton County Florlda for 21 years. I wish to
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say that the Hoh. Harrold Carswell is gual-
ified in every respect. I give him my un-
qualifted support. All my friends also feel
this way.

JoE DaN TROTMAN.

MonTiceLLo, FLa.,
AMarch 19, 1970,
Hon, Spessard LI, HoLLAND,
U.S. Senator,
U.S. Congress, Washington, D.C.

Dear BeEnATOR HorrLanp: I have known
Judge Harrold Carswell since he became U.S.
District Attorney. I have practiced before his
court when he was district judge. He is most
eminently qualliled to sit on the U.8. Su-
preme Court especially when viewed from
the standpoint of the qualification of some
present and former justice. I sinhcerely he-
lieve he will interpret the law rather than
legislate, I urge that the verlfication and
the defamation spawned by Senators Bayh
et al. cease, and the Senate get on with im-
mediate confirmation, respectfully.

EKENNETH E, Cooksey,
County Judge, Monticello, Fla.

BROOKSVILLE, PLA.,
March 17, 1970.
Senator SPESSARD HOLLAND,
Washington, D.C.

DEAR SENATOR: Your support for Judge
Carswell as Justice of the Supreme Court
sincerely appreciated by the’ Judiclary of
Florida. Carswell 1s a qualified jurist.

MoNrROE W, TREIMAN,
County Judge, Hernando County.
MARIANINA, Pra,,
March 19, 1970.
Senator SPessarp L, HoLLAND,
Senate Office Building,
Washington, D.C.:

Bincerely believe circus has lasted long
enough., For sake of a strong court system
commanding respect of all, urge your eforts
to enforee {involving Judge Carswell and press
for immediate confirmation.

R. ROBERT BROWN,
County Judge, Juvenile Court Judge.

BUsHNELL, FrA.,
March 18, 1970.
Hon. SPESSARD L, HOLLAND,
U.8. Senator,
Washingion, D.C.

DEar SENATOR: Please continue to do every-
thing in your power to get a good man on
the Bupreme Court, Please keep pushing for
Judge Carswell.

Respectfully,
JaMES W, WEsT,
county Judge, Sumier County.

Mr. HOLLAND. I ask unanimous con-
sent, also, Mr. President, to insert in the
Recorp at this point telegrams from
Robert W. Rust, U.S. attorney for the
southern district of Florida and from
Robert Eagan, State attorney for the
ninth judicial eireult.

There being no objection, the tele-
grams were ordered to be printed in the
RECORD, as follows:

MiaMmI, FLa.,
March 21, 1970.
Benator SPESSARD HOLLAND,
Senate Office Building,
Washington, D.C.:

I wish to thank you for your support for
Judge Carswell. He is highly qualifled to
serve on the U.8. Supreme Court. I 8m proud
that President Nixon has nominsted him and
that you will vote to confirm & southern
Jurist who is gifted with commeon sense and
practical experience as well as intellectual
capability.

ROBERT W. RUST,
U.8. Attorney,
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OrLANDO, FLA.,
March 16, 1970,
Senator SPERsARD HOLLAND,
Senate Office Building,
Washington, D.C.:
Urge your confirmation of Justice Cars-
well,
Very truly yours,
ROBERT EAGAN,
State Attorney
Ninth Circuit, Orlando, Fila.

Mr. HOLLAND. I ask unanimous con-
sent, Mr. President, to Insert in the
REecorp at this point telegrams which I
have received from a number of pro-
fessors at the State universities who have
endorsed Judge Carswell; namely, J. M.
Morse III, dean, College of Law, Florida
State University; Dexter Delony, profes-
sor of law, University of Florida; and
Norman A, Faulkner, associate profes-
sor of law ahd director of law placement,
University of Florida.

There being no objection, the tele-
grams were ordered to be printed in the
REcORD, as follows:

TALLAHASSEE, FLA,,
March 19, 1970.
Senator SPEsSARD L. HOLLAND,
U.S. Senate,
Washington, D.C.:

I support the nomination of G. Harrold
Carswell for Associate Justice of the Supreme
Court of the United States. In my opinion
he iz qualified by training, experience, and
temperament for the position. Dean Mason
Ladd joins me in support of Judge Carswell.

J. M. Mozsg III,
Dean, College of Law,
Floridae State University.
GAINESVILLE, FLA.,
March 19, 1970.
Benator SPEsSarD L. HOLLAND,
U.8. Senate,
Washington, D.C.:

I vigorously urge confirmation of Judge
Harrold Cerawell.

DEXTER DELONY,
Professor of Lew, University of Florida.

GAINESVILLE, FLA.,
March 19, 1970.
Benator SPESSARD L. HOLLAND,
U.8. Senate,
Washington, D.C.:

Please add my name to those that strongly
support and urge the immediate confirmation
of Judge 3. Harrold Carswell to the United
States Supreme Court.

HNormaN A. FAULKNER,
Associate Professor of Law and Director
of Law Placement, Spessard L. Hol-
land Law Center, University of Fla.

Mr. HOLLAND. I mention in closing,
Mr. President, that the CONGRESSIONAL
Recorp of March 17 shows the following
communications in support of Judge
Carswell’s nomination: letters from Ma-
son Ladd, visiting professor and former
dean, Florida State University, dean
emeritus of Iowa; William Vandercreek,
law professor of Southern Methodist
University; and Frank E., Maloney, dean
of the University of Florida Law School.

Mr. President, I have previously in-
serted into the REcorp telegrams and let-
ters from most reputable judiciary and
legal professional personages, all of whom
have knowledge of Judge Carswell’s abil-
ity. I now ask unanimous consent to
insert into the Recorp the following let-
ters or portions thereof from men of the
judiciary and of the legal profession
whom I regard most highly and on whom

Marech 24, 1970

I would prefer to rely as to the abillty,
integrity, and qualifications of Judge
Carswell than would rely on persons of
the profession, totally unfamiliar with
Judge Carswell or who I believe have not
taken the time to analyze the man and
his character but yet are willing to de-
mean him by signing petitions agalnst
his appolntment, These letters are all
relative to Judge Carswell’s appointment
to the circuit court of appeals but reflect
the true expressions of persons well quall-
fled to judge the ability of the man now
nominated for the Supreme Court.

First, I ask unanimous consent to have
a letter which I received from Campbell
Thomal, chief justice, Supreme Court of
Florida, printed in the REecorp at this
point,

There being no objection, the letter was
ordered to be printed in the REecorp, as
follows:

TALLAHASSEE, Fra,,
April 14, 1968,
Hon, SreEssarp L. HOLLAND,
U.S. Senate Office Building,
Washington, D.C.

Dear SgNaToR: I am told that there is a
possibllity that District Judge Harrold Cars-
well may be considered for one of the sev-
eral vacanciee to be filled on the Court of
Appeals, Fifth Circuit.

I am sure that you know Judge Carswell
quite well. It ig my impression that he has
rendered an excellent service as a Federal
District Judge. He enjoys the confdence of
the Bar, i3 dillgent in dispatching the busl-
ness of the Court and has an excellent repu-
tatlon among the judges who know him hers
in Florida. Additionally, we In the state ju-
diciary have appreclated the very cordial and
congenial relationship with Judge Carswell
a8 one of our Federal Trial Judges. I cer-
tainly have no reluctance to commending
him to your favorable consideration In the
event that he is among those considered for
the Court of Appeals appointment,

With warmest regards, I remain,

SBincerely,
CAMPBELL THORNAL.

Mr. HOLLAND. Second, I ask unani-
mous consent to have a letter which I
received from Elwyn Thomas, justice of
the Supreme Court of Florida, printed
in the Recorp at this point.

There being no objection, the letter
was grdered to be printed in the Recorp,
as follows:

STATE oF FLORIDA,
Tallahassee, April 4, 1966.
Hon. SPESSARD HOLLAND,
U.S. Senator,
Senate Office Building,
Washington, D.C.

DEAR SrEsSarD: There has been some discus«
sion hereabouts with reference to the ap-
pointment of Judge Harrold Carswell o the
Circuit Court of Appeals in which case we
would have two Federal District Judges In
North Florida as well a8 a Tallahassee Judge
on the Cireuit Court. This seems to me s
wise solution of the present situation and,
certainly, Harrold is abundantly qualified
by training, character and expetrience to
perform the duties of the higher court

I am not too familiar with the efforts that
are being made to secure these places but
it occurs to me that this would be a very
sensible move.

Please forgive me for the liberty T take
in addressing you on the subject but if there
is any possibility that this arrangement
could be made, I should like to be counted
as Tavoring 1t enthusiastically.

With warm personal regards, I am

Sincerely yours,
ELwWYN THOMAS.
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Mr. HOLLAND. Third, I ask unsani-
mous consent to have a letter which I
received from Ben C. Willls, circuit judge,
Second Judicial Circult of Florida, print-
ed in the REcoRD at this point,

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

SECOND JUDICIAL CIRCUIT,
Tallshassee, Fla,, April 4, 1966,
Hon. Spessakb L, HOLLAND,
U.8. Senate,
Washington, D.C.

Dear SENaToR: I have heard rumors that
United States District Judge Harrold Cars-
well is being considered for appolntment to
the United States Court of Appeals for the
Fitth Circuit to replace Judge Jones, who is
retiring. If he should be nominated anhd con-
firmed, I feel that he would serve ably and
creditably and would be governed by soithd
legal judgments in the decisions he would
reach, Of course, I have had no opportunity
to observe him, but from the reports I re-
ceive from members of the bar and from
other sources, he has heen an excellent Dis-
trict Judge. I feel the nation would be well
served by him on the appellate court and that
hig type of man is very much needed in such
positions,

With kindest personsl regards and all good
wishes, I am,

Sincerely,
Ben C. WILLIS.

Mr. HOLLAND. Fourih, I wish to read
a portion of a letter which I recelved
from Stephen C. O’'Connell, then justice
of the Bupreme Court of Florida, now
President of the University of Florida:

Yesterday I was told that Judge Harrold
Carswell 1s being considered for appointment
10 the Court of Appeals and I was asked to
express my views to you on this, I endorsed
Harrold’s appointment to his present office
ahd his record has made me proud that I
did so. I believe he would make an excellent
appellate judge.

Fifth, I wish to read a portion of a let-
ter which I received from Millard F.
Caldwell, then chief justice of the Su-
preme Court of Florida and former Gov-
ermor of the Btate I have the honor to
represent in part. In writing about the
vecancy on the Fifth Circuit Court of
Appeals, last year he said:

My best suggestion is the appointment of
Harrold Carswell to one of the vacancles. His
calm common selise approach to the tough
problems of the day would be helpful, to say
the least. I do not need to remnind you that
he has rendered splendid service to the Fed-
eral Bench, a service recognized by the
Clrcuit and District Judges of the Fifth
Circuit in electing him District Judge Rep-
resentative to the United States Judiclal
Conference.

Sixth, I ask unanimous consent to have
a letter and enclosed editorial which I
received from Douglass B. Shivers, of the
law firm of Cotton, Shivers, Gwynn &
Danlel, Tallahassee, Fla., printed in the
Recorp at this point.

There being no objection, the letter
and editorial were ordered to be printed
in the Recorp, as follows:

COTTEN, SHIVERS, GWYNN & DANIEL,
Talighassee, Fla, Januery 24, 1968,
Hon, SPESSARD HOLLAND,
U.8. Senate,
Senate Office Building,
Washington, D.C,

Deag SeNaTOR HoLLAND: Enclosed 1s an
editorlal which appeared in the Pensacola
Journal on January 23, 1060, endorsing our
mutueal good friend and able United States

CONGRESSIONAL RECORD —SENATE

District Judge Honorable Harrold Caraweli tor
appointment to the United States Circuit
Court of Appeals,

We enthusiastically endorse thils editorial,
Judge Carswell hag done an outstanding job
on the Unlted States District Court bench
and he would make an excellent Judge for
the United States Circuit Court of Appealis.

‘Warm personal regards.

Respectfully yours,
DouvcLAss B. SHIVERS.

[From the Pensacola (Fla.) Journal,
Jan, 22, 1969]
MAN FOR THE JOB

We hope reports of the proposed appoint-
ment of Federal Judge G. Harrold Carswell
of Tallahatsee to the position of judge of
the U.S. Gircult Court of Appesals are cor-
rect, and the appointment is speedily con-
firmed.

We can think of no man, better suited
for the job.

When Judge Cearswell, at age 38, was ap-
pointed to the judgeship of this federal
court district, there were complaints as to
his “limited” experlence in the practice of
law and his “total lack” ot judicial experi-
ence.

There can be no such complaints now,
however. Judge Carswell has served as dis-
trict judge in this area for more than 10
years, and served for several years prior to
that time as U.3. Attorney in the sane dis-
trict. He finished law school in 1948, giving
him more than 20 years of law experience in
all.

Furthermore, In his years of service on
the district court bench, despite a tre-
mendous work load, Judge Carswell has done
what we belleve has been an outstanding
job.

Now, approaching 50, he has the maturity
and experlence needed anhd yet is still young
enough and active enough to offer many
years of service to this nation in this high
level position on the appeals court, embrac-
ing Plorida, Georgia, Alabama, Mississippi,
Louisiana, and Texas,

To be practical about 1t, Judge Carswell
is a Republican, as is the new President of
the United States and the new U.3. Sena-
tor for the State of Florida.

Two new judges are t0 be named for the
Appeals Court, making a total of 13, and at
present only one state, Texas, has sent three
men to this bench, ¥Florida should be in line
now for one such appointment, s the fast-
est growing ot the states involved, and—
again being practical—as the adopted state
of President Nixon,

We have long contended that judges
should be appointed not from the stand-
point of political cronyiam, but from the
standpoint of experience and demonstrated
abllity.

Judge Carswell, without gquestion, has
both, as well as the political credentials
which have always been necessary in the
past.

We hope the job will be his.

Mr. HOLLAND. Seventh, I ask unani-
mous consent to have a letter which I
received from Joseph C. Jacobs of the
law firm of Ervin, Pennington, Varn &
Jacobs, Tallahassee, Fla., printed in the
RECORD at this point.

There being no objection, the letter
was ordered to be printed in the REcorp,
as follows:

ERVIN, PENNINGTON, VARN & JacoBs,

Tallghassee, Fla,, June 18, 1969,
Re Hon Q. Harrold Carswell, U.8. district
Judge.
Hon, Sressarp L. HoLLAND,
U.S. Senate,
Senate Office Building,
Washington, D.C.

Dear SenaToR Horranp: I have hoted

newspaper accounts to the effect that Judge
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Carswell’s record in the fleld of civil rights
hag been attacked by some individuals,

I believe that I am uniquely gualified to
attest to Judge Carswell’s judicial temper-
ament and his performance in civil rights
cases, For 10 years, I was Asgigtant Attorney
General here in Tallahassee, and for two
yvears was Chief Trial Counsel in the Attor-
ney General’s office; therefore, I elther per-
sonally handled or had supervisory respon-
sibility for all civil rights cases in which
the state was & party. I certainly did not
agree with all of Judge Carswell’s decigions
and, In fact, vehemently disagreed with
many of them; but he was always fair, cour-~
teous, and exhibited the judicial tempera-
ment of a good judge—many tunes under
trying circumstances,

In the past five years, I have been in the
private practice of law, actively engaged in
trial work with a very active firm requiring
the handling of shilar cases and cases gen-
erally before the Federal District Court here
and throughout the State of Florida, View-
ing Judge Carswell’s activities from the van-
tage point of the other side of these cages,
I can egaln report that he Is faly and ex-
hibited the same judicial temperament which
I had obgerved in my representation of the
state in his court and the other federal courts
in the state.

I have properly avoided—and respectfully
puggest that 1t is inappropriate in the eval-
uation of any judge—t¢ summarize the deci-
siong which Judge Carswell has rendered In
any particular area. A judge, llke a lawsult,
must be judged on the basis of each Indi-
vidual decision and each individual set of
circumstances as it develops through our
court system. Any attempt to form a com-
posite view of a Judge’s performaence based
on ¢eses handled in one particular area would
give a distorted view of the qualificatlons of
the individual judge involved.

I have discussed thls with other members
of my firm and lawyers generally through-
out Florida, and can assure you that the
above opinion is shared by the vast majority
of lawyers who practice in the District Court
of the Northern District of Florida.

Sincerely,
JosEPH C., JACOBS,

Mr. HOLLAND. Eighth, I also ask
unanimous consent to have a letter which
I received from Carl R. Pennington, Jr.,
of the law firm of Ervin, Pennington,
Varn & Jacobs, Tallahassee, Fla., printed
in the Recorp at this point.

There being no objection, the letter was
ordered to be printed in the REcoRD, &s
follows:

ErvIN, PENNINGTON, VARN & JACOBS,
Taliahassee, Fla., November 26, 1968,
Senator SpEssarD L. HoLLAND,
Senate Office Building,
Washington, D.C,

DEAR SENATOR Horranp: Although it may
be somewhat presumptuous on my part, I
would like to add my endorsement and sup-
port to Harrold Carswell in connection with
his consideration for appointment to the Cir-
cuit Court of Appeals, Fifth Clrcuit. I am
certain that you are more aware of Harrold's
political philosophies than I am, Suffice it to
54y that we all hold to the same basic heliefs.
I belleve that it is equally apparent that Har-
rold possesges all of the requisite qualifica-
tions, and that 1t will be dificult to find any-
one as well qualified for this judgeship. As a
practicing attorney I believe that his ap-
pointment would add both to the stature and
quality of the Court.

Very truly yours,
CaslL R. PENNINGTON, JI.

Mr. HOLLAND. Ninth, I ask unani-
mous consent to have a letter which I

received from Marion B. Enight of the
law firm of Marion B. Knight and/or
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Philip J. Enjght Blountstown, Fla., to be
printed in the Recorp at this point.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

MaroN B. KNIGHT AND/OR PHILIP
J. KNIGHT,
Blountstown, Fla,, December 9, 1969.
Hon. Spessarp L. HoLLaND,
U.8. Senate
Attention Mr, Merrill Winsleft,
Washington, D.C.

Dear MERRILL: At the meeting of our Four-
teenth Judictal Circuit Bar Assoclation in
Marianna, Baturday afternoon, I discussed
the appointment of ohe of the Judges of the
Circult Court of Appeal for the Fifth Cir-
cuit, with some of our lawyers who are fa-
miliar with both Judges, and since I repre-
sented the Marianna Division of the U.S.
District Court, Northern District of Florida
in Qainesville, at the Enrobing of Judge Bud
Arnow, and since I amn the oldest acting prac-
titioner in our circuit, I agreed to write this
letter to you directly and request that you
take the matter up on your confidential
meeting with Senator Holland to be sure that
it gets to his attention.

I have only been intimately acquainted
with Judge Harrold Carswell, our Senior
Judge since a short time before his appoint-
ment,

I have also known Judge McRae slnce Law
School days in the early twenties, which of
course 1s not qulte as long as I have Known
you, but still longer than I have personally
known Senator Holland.

It is my opinion, which 1s concurred in by
the actlve lawyers In this Division, that we
recommend Judge Carswell to be elevated to
the Circuit Court of Appeals.

He 1s not only judicially qualified, but has
not lost the practical ability to observe mat-
ters and persons In a qualified manner, and I
sincerely recommend that he be appointed
with the utmost confidence that he will lend
dignity to the profession, reflect honor to
Benator Holland and merit the confidence of
the other members of the Court and reflect
honor to himself,

With kindest personal regards to you and
Benator Holland.

Yours sincerely,
MarioN B. ENIGHT.

Mr. HOLLAND, Mr. President, I have
received numerous letters attesting to the
ability of Judge Carswell and strongly
endorsing his nomination to the S8upreme
Court. These letters are from persons in
all walks of life. In order not to enlarge
the REcorp too greatly, I will not ask that
all of them be placed in the REcorp. I do
feel, however, that certain letters from
members of the bar are most appropri-
ate, and I ask unanimous consent to have
these letters printed in the REcorp.

The first is a letter addressed to Sen-
ator EASTLAND, a copy of which was sent
to me, from the Honorable Bryan Simp-
son, circuit judge, U.S. Court of Appeals,
Fifth Judicial Circuit.

The second letter is one from the Hon-
orable Ben P. Barnes of the firm of
Barnes & Grant, Marianna, Fla.

The third is a letter from the Honor-
able Bryon B, Block of the firm of Glick-
stein, Crenshaw, Glickstein, Fay & Allen,
Jacksonville, Fla.

The fourth is a letter addressed to Mr.
Melvin L, Kodas, chairman, section on
Judicial administration law, American
Trial Lawyers Association, Kansas City,
Mo., from the Honorable Perry Nichols, a
copy of which was forwarded to me,

The fifth is a letter from the Honor-
able Philllp W, Enight of the firm of
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Fowler, White, Humkey, Burnett, Hur-
ley & Banick of Miami, Fla. The last
paragraph of this letter is more of a per-
sonal nature regarding my pending re-
tirement deleted this from the letter,

The sixth letter and enclosure which
I ask unanimous consent to have printed
in the REcORD is one I received from the
Honorable Edward E. Hedstrom, presi-
dent of the Putnam County Bar Associa-
tion, Palatka, Fla., enclosing a resolution
adopted by the Putnam County Bar As-
sociation endorsing the nomination and
confirmation of Judge Carswell.

I ask unanimous consent that the let-
ters and the resolution be printed in the
RECORD,

There being no objection, the material
was ordered to be printed in the REcorp,
as follows:

U.S. CoUurT OF AFPPEALS,
FIFTH JUDICIAL CIRCUTT,
Jacksonville, Fla., January 22, 1970,
Hon., JAMES O. EASTLAND,
Chairman, Committee on the Judiciary,
U.8. Senate, Washingion, D.C.

My DrEar SENATOR EiAsTLAND: The purpose
of this letter Is to altest to you and the
members of your committee, for whatever
value 1t may have, my personal judgment of
the qualifications of U.8. Clrcuit Judge G.
Harrold Carswell to become an Associate
Justice of the United Btates Supreme Court.

I have been closely associated with Judge
Carswell as a brother Florida federal judge
since he became & Distriet Judge In the

spring of 1958. We worked closely together

over the years. In recent months that as-

sociation has continued on the Court of

Appeals. I knew him slightly, but mainly by
reputation, in the early Fiftles when he was
U.B. Attorney for the Northern District of
Florida,

He possesses and uses well the requlsite
working tools of the judge's trade: industry,
promptness, learning, attentiveness and writ-
ing skills, He is & competent and capable
judicial craftsman, experienced in the di-
verse and complex areas of federal law as
well as the almost lmitless variety of cases
coming to us under the diversity jurisdiction.
In the six or seven monhths he has heenh a
member of our Court and in extensive serv-
ice thereoh as a visiting judge over the prior
years, he has shown a steady capacity for
high productivity without the sacrifice of
top quality in his work.

More important even than the fine skill
as & judicial craftsman possessed by Judge
Carswell are hig qualities as & man: superior
intelligence, patience, & warm and generous
interest in his fellow man of all races and
creeds, judgment and an open-minded dis-
position to hear, consider and decide impor-
tant matters without preconceptions, predi-
lections or prejudices. I have always found
him to be completely objective and detached
in his approach to hig judicial duties,

In every sense, Judge Carswell measures
up to the rigorous demands of the high posi-
tion for which he has been nominated. I
hope that the Judiclary Committee will act
promptly and favorably upon his nomina-
tion. It 18 a privilege to recommend him to
you without reservation.

With kind personal regards, I am.

Bincerely,
BRYAN BIMPSON.

BarNES & QGRANT,
Morianna, Fla,, January 19, 1970.
Hon. SpeEssarD L, HOLLAND,
Senate Office Building,
Washingtor, D.C.

DEAR SENATOR: I am advised that Judge
Carswell was nominated by the President for
appointinent to the United Siates Supreme
Court this afternoon.

March 24, 1970

8ince Judge Carswell’s appointment to the
District Court, I have been before him on
numerous occasions each year, in crimina]
matters, by virtue of appointment generally,
and from time to Lime in civil matters. I have
appreciated the menner and form in which
he operated hls Court; his ability to compre-
hend the issues immedlately, even in compli=
cated civil matters; and to make decisions,
without hesitation, regardless of the partles,

Isincerely hope that you will do everything
within your power {0 assure Judge Carswells
confirmation by the Senate.

With best personal regards, I am

Sincerely,
BeEN F, BARNES.

QLICHATEIN, CRENSHAW,
GLICKSTEIN, FAY & ALLEN,
Jacksonville, Fla., January 23, 1970.
Hon. HARROLD CARSWELL,
Federal Building,
Tellehassee, Fla.

Dear JUDGE CARSWELL: It was with a grest
deal of pleasure that I read of your nomina-
tibn to the Supreme Court of the Uhited
Btates. I am confident that the Senate of
the United States will recognize your ability
and integrity in prompily confirming Presl-
dent Nixon’s most recent nomination to the
highest Court In the land,

As & native Tallahasseean and Floridian I
recogriize the deep sighificance your appoint-
ment has for the Florida Bar and am con-
fident that your tenure on the Supreme Court
will be a continuation of your distinguished
service in the District Cowrt and Fifth Cir-
cuit Court of Appeals.

Agaln, let me extend my heartiest con-
gratulations,

Respectiully,
ByYroN BLOCE.

NIcHOLS & NICHOLS,
Miami, Fla., January 27, 1970,

Re Judge G. Harrold Carswell, Nixon ap-
polntee to the US. Supreme Court.

Mr, MELVIN L. KODAS,

Chairman, Section on Judicial Administra-
tion Law, American Trial Lawyers Asso-
ciation, Kansas City, Mo.

DEAR SIR: I highly recommend the con-
firmation of Judge Q. Harrold Carswell, ré-
cent appointee to the Supreme Court of the
United &tates, and I em sending to each
member of President Wolfstone’s Judicial
Committee a copy of this letter.

I have personally known Judge Carswell for
about twenty years. He has an outstanding
record as a fine trial lawyer, as an excellent
prosecuting attorney, as a Federal District
Trial Judge and on the 6th Circult Court of
Appeals, This {8 well recognized by all lawyers
who have been before him and who know
him in this territory.

In addition to the above, I have had the
privilege of being on a number of annual
deer hunting trips, on which there werse
about fifteen prominent lawyers, doctors, in-
surance men ahd other friends, where we
spent several days on a deer hunt at Cum-
berland Island, off the lower coast of Georgle,
On several occasions, Judge Carswell has heen
& guest in this group, and I have had the
privilege and opportunity to visit with him
man to man and under circumstances which
were informal and you could talk “off the
record,” without embarrassment, and J can
tell you that Judge Carsweil is a moderste
conservative. He likewise, however, is a fine
judge and follows the law of the land and
the Constituiion and decisions of the Su-
preme Court of the United States. He has ap-
plied these without favoritism and without
regard to race, color or ereed,

Concerning Judge Carswell’s remarlk about
Integration Immediately after graduating
from Mercer College, when he wag running
for the legislature, I call it to your attentlon
that the Constitutlon of the State of Georgis
required segregation at that time, and the
United States Supreme Court decisions had



March 24, 1970

spproved segregation. At thet time he was
following the Constitution of his state and
the declsions of the Supreme Gourt of the
Unlted States. His views today are as liberal
and as modern as the decisions of the United
States Supreme Court.

Judge Carswell Is & hard worker. He kKeeps
his calendar in good up-to-date shape and
tends to the Court’s business with dispatch.

He has a fine family and s good, high morsal
personal reputation in this state and in his
owh community where they Enow him best.

Having been president of the American
Trinl Lawyers Assoclation and the Interna-
tlonal Academy of Trlal Lawyers, as well as
serving on the Judicial Gouncil of Florida for
plx years desling with the Judicial system,
qualifications and appointments of judges in
this area, I unhesitatingly recommend Judge
@, Harrold Carswell for confirmation to this
high office. I feel he will grace the Bench and
serve with honor and distlnetion and, at
the same time, reflect credit upon the office
1teelf,

Yours very truly,
PERRY NICHOLS.
FowLER, WHITE, HUMKEY,
NETT, HURLEY & BANICK,
February 2, 1970.
Senator SrEssarp HoLLAND,
Washington, D.C.

DEAR BENATOR: Please excuse this belated
opportunity to extend my congratulations to
you for your excellent bipartisan efforts in
wsisting the President in his selecting Judge
Carswell as nominee to the Supreme Court.
Judge Carswell’s appointment will strengthen
the Supreme Cowrt immeasurably,

Being a “strict constructionist” myself, I
sincerely urge your continued efforts to se-
cure the Senators’ consent of his nomins-
tion, Such actlon will improve the stature
of the Bar, the Judiclary, the Btate of Flor-
ida, and the nation as a whole,

Respectfully yours,
PHILLIP W. KNIGHT.

Bur-

Dowpa, MILLEER & HEDSTROM,
Pailatka, Fig., January 29, 1970,
Hon, 8pEssarp L, HOLLAND,
U.S, Senate, Washington, D.C.

Dzar Srr: Enclosed is the Resolution
adopted by the Putnam County Bar Associa-
tion endorsing ithe nomination and con-
firmation of Judge Q. Harrold Carswell as an
Assoclate Justice of the United States Su-
preme Court.

We respectfully submit this Resolution as
8D expression of our confidence In Judge
Carswell,

Very truly yours,
Epwarb E, HEDSTROM,
President, Putnam County Bar Asso-
ciation,
Enclosure.

RESOLUTION

Whereas, the Putnam County Bar Assocla-
tlon, & corporation not for profit, of the State
of Florlda, desires to express its views con-
cerning the nomination of the Honorable Q.
Harrold Carswell for the position of Associate
Justice of the United States Supreme Court;
and

Whereas, this Association is convinced that
Judge Carswell is fully worthy of appolint-
ment to the United States Supreme Court,
5 & man with a distinguished record as a
jurist, and should be confirmed as soon as
possible;

Now, therefore, be it resolved by the Put-
nam County Bar Association of Putnam
County, Florida, in special meeting assem-
bled this 26th day of January, AD. 1970, that
this Assoclation does hereby endorse and
support the nomination of the Honorable G.
Harrold Carswell for appointment as Asso-
clate Justice of the Supreme Court of the
United States of America, and does urge the
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United States Senate to confirm his appoint-
ment at the earliest possible date; and,

Be it further resolved that coples of this
Resolution be forwarded to the President of
the United States, to the president of the
United States Benate, to the United States
Senators from the State of Florida, and to
the Honorable G. Harrold Carswell.

Passed and adopted this 26th day of Jan-
uary, A.D. 1870,

PurnaM COUNTY BAR ASSOCIATION,
Epward E, HEDSTROM, President.

Mr, HOLLAND. Mr. President, in ad-
dition, I have received 232 telegrams,
which I shall not ask to have printed
in the Recorp because that would un-
duly encumber the Recorp. All of these
telegrams are from reputable members
of the bar in my State. I think I know
pretty well the members of the bar of my
State, having practiced there since 1916
and being a native of my State. I do not
know every one of them but I know by
far the greater majority of them.

It would be inconceivable to me that
all these judges of our State, Governors,
and cabinet members of our State, re-
gardless of party, and all these fine prac-
ticing attorneys would recommend
Judge Carswell so strongly for confirma-
tion unless he is vast{ly more than a
mediocre judee.

As I have said, I had the pleasure to
sit as a witness in the largest case ever
tried during my lifetime in my State,
when Judge Carswell was presiding, I
have stated how thoroughly I was Im-
pressed with his character in presiding
and his rulings. There were some 20 to
30 lawyers on the two sides, When the
case was decided by the jury there was
no appeal. There can be no stronger en-
dorsement of a trial judge than that,

Mr. President, I close by asking that
there he printed in the REcorp a tele-
gram from the president, vice president,
and treasurer of the Student Bar Asso-
ciation; the president of Phi Delta Phi
legal fraternity; editor in chief, Law
Review and others, of the Florida State
Unlversity College of Law strongly en-
dorsing Judge Carswell for this appoint-
ment.

There being no objection, the telegram
was ordered to be printed in the RECORD,
as follows:

TALLA!-IASEEE, FLA.,
March 19, 1970,
Hon, SPEssarp L, HOLLAND,
U.8. Senator,
Senate Office Building,
Washington, D.C.;

As students of Florlda State University
College of Law we urge the confirmation of
Judge Harrold Carswell to the Supreme Court
of the United States, We are in complete
agreement with the mature judgment of
Dean Joshua Morse, Dean Mason Ladd and
Profeassor William Von der Creek in our com-
plete support of Judge Carswell, We feel that
his judicial record is outstanding, his charac-
ter is impeccable and his judicial philosephy
is gound.

Robert B. Cyrus, President, Student Bar
Assoctation; J. Michael Huey, Execu=~
tive Vice President, Student Bar Asso-
ciatlon; Edwin A. Green, Vice Presi-
dent, Student Bar Assoclation; Michael
P, Casterton, Treasurer, Student Bar
Agsociation; Willlem C. Martin III,
President, Phi Delta Phl Legal Frater-
nity; Wendell J, Eiser, Editor in Chief,
Law Review; Iee L, Willis, Paul M.
Ruff, Zollls Maynard.
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PERIOD FOR THE TRANSACTION OF
ROUTINE MORNING BUSINESS

The PRESIDING OFFICER. Under
the previous order, the Senate, as in
legislative session, will proceed to the
consideration of routine morning busi-
ness, with a 3-minute limitation for the
remainder of the 15 minutes previously
allotted for that purpose.

Is there further morning business?

ABORTION REFORM

Mr. PACKWOOD., Mr. President, sev-
eral weeks ago I introduced a bill to
eliminate restrictions on abortlon in the
District of Columbia, It is my feeling that
a woman, as 8 matter of voluntary deci-
sion and private right, should have the
decision left to her as to whether or not
she wants to terminate the pregnancy.

Since that time the State of Hawaili
has passed a law making it a private de-
cision between the woman and her physi-
cian whether she wants to terminate a
pregnancy. The State of Washington has
referred a similar law to the electorate,
to be decided by them at the general
election this fall. One house of the New
York Legislature and one house of the
Maryland Legislature have passed laws
which would, in essence, do the same
thing; that is, give the woman the pri-
vate right to determine whether she
wants to abort a pregnancy.

Courts in several States, including the
California Supreme Court, and the Fed-
eral districts courts Inm Wisconsin and
the District of Columbia have held abor-
tion laws of those States to be uncon-
stitutional.

Recently both the New York Times and
the Wall Street Journal editorialized in
favor of these changes. I will now read
from the editorial published in the New
York Times:

While fully recognizing the depth and sin-
cerity of feellng of those who believe that
abortion 18 an immoral act, we have come
to the conclusion that it 1s not a matter for
the state to decide but that each woman, in
consultation with her physician, should have
the right to determine whether to continue
a pregnancy or not, just as she ghould have
the right to decide whether to begln one or
not.

The editorlal in the Wall Street Jour-
nal states:

In addition, the question of how many
children should be up to the discretion of
the woman or the hushand and wife as the
case may be. Generally speaking they have
that right now—they do not have to have
any children if they do not want to—and
the right, it seems to us, should include the
possibility of terminating an unwanted
pregnancy.

To put it another way, this is an area
where government has no necessary or ap-
propriate funetion.

Mr. Presldent, considering the stature
of the New York Times and the Wall
Street Journal, I ask unanimous consent
that the full text of these two editorials
be printed in the REcorp.

There being no objection, the editorials
were ordered to he printed in the Recorp,
as follows:



March 24, 1970

sgus. This country will be represented by its
ambassador, Eennedy M, Crockett,

The treaty was slgned originally at Wash-
ington in the summer of 1914 and went into
force two years later, In May, 1939, then
president Anastaslo Somoza came to the
United States ad exhorted Congress to build
the canal. It 15 the son of the former dicta-
tor-president, who bears his names, Anastasio
Somoza, who will be involved in the treaty’s
end.

Nicaragua’s answer to the U.S. note was to
accept invitations to talk the matter over
“with the traditional Ieellng of friendship
thet has existed between the two nations,
snd In view of the aspirations of the people
of Nicaragus.”

MANAGUA HAD ACTED

Two days earlier, on March 3, at Managua
the Nicaraguan Senate had unanimously
voted in favor of abrogating the treaty that
bad granted rights to the U.S, in perpetuity.

Benator Rodolfo Abaunza sald that, since
the UB, was about to end the treaty any-
how, that Nicaragua should act fGrst.

He noted that the U.S. had recelved five
reports from the commission that was ap-
pointed to review which would be the best
route for the inter-oceanic canal but had
done nothing. It did spend a total of #24
militon “without spending one cent of
the money In Nicaragua.” He proposed
that Managua act before Washington moved.

NOMINATION OF GEORGE HAR-
ROLD CARSWELL TO BE AN AS-
SOCIATE JUSTICE OF THE SU-
PREME COURT

Mr. PELL, Mr. President, if no Senator
wishes to speak on the subject at hand,
I will make a statement on another
stbject.

In connection with the filling of the
vacancy on our Supreme Court, I would
expect that the President nominate a
southerner and a strict constructionist. I
think, too, this is what the country ex-
peets and the majority of our Nation
wish. However, I had hoped that the
President’s nominee would be of higher
caliber and less insensitlve to the trends
of our flmes than is Judge Carswell and
s0 oppose his nomination. I found this
decision a diffieult one and reached it
only after considerable perusal of the
opposing opinions within the Judiciary
Committee and of the material that has
been made available in the course of
discussions and debate on this nomi-
nation,

My first thought was that medioccrity
alone was not sufficient grounds for vot-
ing against Judge Carswell, particularly
when we have already thrice voted to
confirm him for lesser jobs. But, the
more I looked at the record, the more
shaken I became in the thought.

Then, too, when it comes to persuad-
ing the blacks and the young to work
withln our system, rather than seeking
to overthrow it, they must be persuaded
of the eventual views and lack of blas
of those who set the rules for the sys-
{em, And, the one group of men most
responsible for setting these rules is our
Supreme Court. In this connection,
breadth of view and lack of bias are
hardly characteristics that could be used
to describe Judge Carswell. In fact he
appears insensitive to the trends of the
times,
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Also, as I considered the nomination
I came to the conclusion that our Su-
preme Court simply should not have
men of mediocre ability serving on it,
but that a man nominated to it should
be of marked merit and superior ability
enjoying the respect of his colleagues on
the bench. This is obviously not the case
when it comes to Judge Carswell.

Judge Carswell’'s adherence to the law
seems lacking, too, as indicated by the
unusually high proportion of reversals of
his decisions.

I also believe that nominations to our
third branch of government, the judici-
ary, Iall into a different category than
do nominations to the executive branch
of Government. Once a nominee has
been confirmed in the judiciary, the
President is no longer in a position to
exercise the Executive power of super-
vision or removal. For this reason, we In
the Senate must be more stringent in our
examination and setting of standards of
excellence for appointment to the judi-
ciary, particularly to the Supreme Court
with its heavy responsibilities and life-
time tenure. This argument was effec-
tively advanced by the senior Senator
from Idaho (Mr. CHURCH) in yesterday’s
debate.

In opposing this nomination, however,
I shall not participate in a filibuster
against Judge Carswell, I think the
President is entitled to an early vote on
his nominee and, unless the circum-
stances are extraordinary, I do not like
fllibusters or think they should be used,
no matter what the end.

Mr. BAYH. Mr. President, I rise to dis-
cuss one of the most troubling aspects of
the nomination of G. Harrold Carswell
to the Supreme Court of the United
States.

As you know, many of us were shocked
by Judge Carswell’s remark in 1948 sup-
porting racial segregation as “the only
practical and correct way of life in our
states,” and saying.

I yield to no man as a fellow candidate,
or a8 4 fellow citizen in the firm, vigorous be-
lief in the principles of white supremacy, and
I shall always be so governed,

When this speech became public
knowledge, Judge Carswell promptly re-
pudiated it, and suggested that his pub-
lic record of 17 years belies any racist
sentiments. Although I find Judge Cars-
well unsuitable for the Supreme Court
on a number of grounds, I have contin-
ued to hope that the record would bear
out his recent statement disavowing his
1948 statement. I have continued to hope
that Judge Carswell’s private and pub-
lic conduct would show him to be a man,
if not committed to equality, at least
aware of the racial crisis in our Nation
and the crying need for racial justice.

In my view, however, the record does
not support my hope, Of the serlous in-
cidents we have previously discussed, one
of the most troubling is Judge Carswell’s
role in the incorporation of a private golf
course in 1956, The change in the status
of the golf course was part of a thinly
veiled scheme to avoid Supreme Court
decisions requiring integration of pub-
lic facilities.
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On November 7, 1855, the U.S. Su-
preme Court ruled that the city of At~
lanta’s refusal to permit Negroes to use
municipal golf facilitles was in direct
violation of the 14th amendment’s guar-
antee of equal protection and ordered
the city to desegregate the golf course
by making it available to Negroes.
Holmes v. City of Atlanta, 350 U.B. 870
(per curiam), By Christmas of 1955, Ne-
groes were playing golf on Atlanta’s mu-
nicipal course and a series of suits,
throughout the South, were instituted
to desegregate municipal recreational fa-
cilities. One such suit was Augustus
against City of Pensacola, filed in the
northern district of Florida—the same
district in which Judge Carswell was
then serving as U.S. attorney. Ingenious
local Tallahassee officials were seeking to
avoid the necessary desegregation of mu-
nicipal facillities and obviously thought
that by turning over such facilities to
private groups they would he removed
from the purview of the 1l4th amend-
ment’s guarantee of equal protection, In
December 1955, for example, at & meet-
ing of the Tallahassee City Commission
the question was raised—and hotly de-
hated—about leasing the municipal golf
course to the Tallahassee Country Club,
a private corporation. A front-page
story in the Tallahassee Democrat of
February 15, 1956, at the time the trans-
fer was finally approved by the city
commissioners, pointed out that:

The action came after a two-month cool-
ing off period following the proposal's first
introduction. At that time former City Com-
missioner H. G. Easterwood, now & county
commissioner, blasted the lease agreement.

He saldd racial factors were hinted as the
reason for the move.

In view of the Atlanta decision by the
Supreme Court only a few months earlier
and as reported by the only dally news-
paper in Tallahassee, it should be obvi-
ous that the purpose of transferring the
zolf course—which was to circumvent
the Supreme Court’s ruling—was public
knowledge. In a sworn aflidavit to the
Judiciary Committee, one of Tallahas-
see’s most prominent citizens, Mrs, Clif-
ton Van Brunt Lewis, confirmed the
racial implications of the proposed
transfer, According to the afiidavit, Mr,
and Mrs. Lewis were invited to join the
country club but:

We refused the invitation because we
wanted no part in oonverting public prop-
erty to private use without just compensa-
tion to the public—and because of the obvi-
ous racial subterfuge which was evident to
the general public,

On Aprll 24, 1956, the Capital City
Country Club was formed for the specific
purpose of acquiring the municipal facil-
ities and operating a golf club on the
premises. The certificate of incorpora-
tion lists G. Harrold Carswell, who ad-
mittedly is not a golfer, as an original
subscriber and as a director of the Capi-
tal City Country Club. As the U.S. attor-
ney for northern Florida, Judge Carswell
surely knew of the litigation pending
throughout the South in the wake of
Holmes against Atlanta and of the ef-
forts to avoid complying with the Su-
preme Court’s ruling by converting pub-
lic facilities into private property.
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Indeed, on page 69 of the hearing rec-
ord, Judge Carswell said that he was
“certainly” aware of such problems and
of “cases all over the country at that
time, everywhere.”

Senator BATH. You weren’t aware of other
cages in Florida——

Judge CArSWELL. Oh, certainly, certalnly.
There were cases all over the couniry at that
time, everywhere. Certainly I was aware of
the problems, yes. But I am telling you that
I had no discussion about ft. It was never
mentioned to me In thig context, and the
%100 I put in for that was not for any
purpose of taking property for racial pure
poses or discriminatory purposes,

Senator BaYH. You were aware that the
Supreme Court had previously, sometlme be-
fore that, come down with an order prohibit-
ing thls type of thing

Judge CarsweLL, Yes, sir; I am aware of
the declsion of the Supreme Court,

Could the transfer of the Tallahassee
municipal golf course to the Capital City
Country Club, following immediately
upon Holmes against Atlanta, and in
view of the successful suit in nearby
Pensacola to open that city’s golf course,
have been anything but a thinly dis-
guised attempt to avoid desegregating?
I think not.

Yet Judge Carswell, a prominent eiti-
zen of Tallahassee and a subscriber, in-
corporator, and director of the corpora-
tion formed for the purpose of operating
this club on a raclally segregated basis,
repeatedly denled having any knowledge
of the purposes of this organization. He
lent his name to this corporation; he
served this corporation ag director and
incorporator, and he subscribed to its
stock. Yet he consistently maintained
that he had never discussed, and that he
had never even thought about, the ques-
tion of whether the golf course would be
operated on a racially segregated basis.

Julian Smith, one of the original in-
corporators gnd the man with whom
Judge Carswell dealt on this matier, has
said that pressure to desegregafe the
public course “was in the back of our
minds at the time the transfer was con-
templated. I know I had it in my mind.”
Affidavits and other evidence has heen
presented to demonstrate the likelihood
that Judge Carswell must have known of
these racially discriminatory purposes.

And now we have some additional evi-
dence along the same lines. I would like
to read into the Recorp at this time a
telegram from a distinguished Miami at-
torney, Mr. Neal P. Rutledge. Mr. Rut-
ledge is not a fly-by-night citizen. He is
not a northern knee-jerk lberal, Mr.
Rautledge is a distinguished southern law-
yer, with an active commercial practice,
He is himself the son of a former U.S.
Supreme Court Justlce, Justice Wiley
Rutledge. And he is also a former clerk
to Supreme Court Justice Hugo Black.
Mr. Rutledge was a visitor in Tallahassee
in late 1955 and early 1956 because of a
major trial in which he was participat~
ing was being conducted there. Mr. Rut-
ledge’s wire reads as follows:

Senator BircH BavH,
0Old Senate Office Building,
Washington, D.C.

During late 1956 and early 1056, I lived a
great part of the time In Tallahassee, Florida,
in connection with the trisl of Seaboard Ma-
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chinery Corp. v, Bethlehem Steel Co. ln the
US. Distrliot Court there. It was common
knowledge In the community there at that
time, and especially among the members of
the Bar, that the dominant motive for trans-
ferring the operation of the Tallahazsee Golf
Club from public to private ¢lub auspices
was to prevent racial integration of the fa-
cllities. The overwhelming sentiment of the
white Tallahassee community at that timse
was to prevent Jim Crow racial segregation as
a way of life, particularly In hotels, restau-
rants, places of social gatherings, and the
like. It lg lmpossible for me to believe that
any prominent member of the Tallahassee
community at that time, such as then United
Btates Attorney General Carswell, was not
Iully aware of both this general, almost
universal sentiment prevaillng among the
white citizens of Tallahassee ln 1956 and the
specific dominant motive for leasing the
Municipal Golf Club by a private group,
Sincerely,
NeAL RUTLEDGE,
MiaMI, FLA.

And so we have added to the other
voices we have heard, the statement of
this solid Florida citizen that it is “im-
possible” for him to believe that Judge
Carswell was not “fully aware” of “the
specific dominant motive for leasing the
municipal golf club to a private group.”
This motive, incidentally, has so far been
successful—from 1956 to this day, the
Capital City Country Club hag been op-
erated on a racially segregated basis, al-
though I understand that the first non-
white guest in the club’s history was
allowed on the premises within the past
3 months.

Mr, President, we had all hoped that
Judge Carswell would have a record be-
fitting a Supreme Court Justice, We had
all hoped, as I have said earlier, that
this nomination could be speedily and
favorably passed upon by the Senate. But
this golf course incident is just one of &
series of incidents of how insensitive
Judge Carswell has been to the need for
insuring equsal rights for all Americans.
We have a right to expect more of our
U.8. attorneys than participation in such
a shabby scheme., We certainly have a
right to expect more of nominees to the
Supreme Court of the United States.

EXTENSION OF PROGRAMS OF AS-
SISTANCE FOR ELEMENTARY AND
SECONDARY EDUCATION—CON-
FERENCE REPORT

The Senate s~ontinued with the con-
sideration of the report of the comuaittee
of conference on disagreeing votes of the
two Houses on the amendment of the
Senate to the bill (H.R. 514) to extend
programs of assistance for elementary
and secondary education, and for other
purposes.

Mr. GRIFFIN, Mr. President, earlier
today I had printed in the Recorp the
complete text of President Nixon’s his-
toric statement concerning elementary
and secondary school desegregation.

This statement of the President is very
much a part of, is very relevant to, the
debate on this conference report, par-
ticularly the debate as to whether the
so-called Stennis amendment, or the
substitute language proposed by the
conferees, should be adopted.

When the Stennis amendment was
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proposed and adopted earlier by this
body, there was more uncertainty than
there is today concerning the adminis~
tration’s policies with respect to school
desegregation.

The President’s statement today, how-
ever, raises a question whether we are
now debating an issue that is essentially
moot.

I call attention to the fact that neither
the Stennis amendment nor the suhsti-
tute proposed by the conferees is in the
form of operative law, Both are phrased
as sense-of -the-Congress statements de-
claring policy with respect to desegrega-
tion which the administration may or
may not follow even if adopted.

I believe it is also accurate to point out
that the statement made by the Presi-
dent today does not confiict directly with
the essential purpose of either amend-
ment. In his statement, the President
recoghizes that applicable guidelines
must be uniformly applied, whether in
the North, South, East, or West, At the
same time, the President has recognized
a point he could not fail to recognize in
light of court decisions that there ls s
distinction between de jure and de facto
segregation.

Mr. President, because I think it would
be helpful to this debate to focus the
attention of the Senate on the pollcies
announced today by the President, I wish
to read some very pertinent portions of
his statement,

POLICIES OF THIS ADMINISTRATION

It wlill be the purpose of this Administra-
tion to carry out the law fully and falrly.
And where problems exist that are beyond
the mandate of legal requirements, it wil
be our purpose t0 seek solutions that are both
realistic and appropriate,

I have instructed the Attorney General,
the Secretary of Health, Education and Wel-
fare, and other appropriate officials of the
Government to be guided by these basle
principles and policles:

PRINCIPLES OF ENFORCEMENT

First. Deliberate racial segregation of puplls
by officlal action is unlawful, wherever it
exists. In the words of the Supreme Cour,
it must be eliminated “root and branch’—
and it must be eliminated at once,

Second, Segregation of teachers must b
ellminated. To this end, each school system
in this nation, North and South, East and
West, must move ilmmediately, as the Bu.
preme Court has ruled, toward a gosl undet
which “in each school the ratio of white
to Negro faculty members s substantlally
the same a3 1t 13 throughout the system.”

Third. With respect to school facilltles,
school administrators throughout the Natlon,
North and South, East and West, must move
immedlately, also in conformance with the
Court’s ruling, to assure that achools within
individual school districts do not discriml-
nate with respect to the quality of facllitles
or the guality of education delivered to the
children within tae district.

Fourth. In devising local compliance plans,
primary weight should be given to the ¢one
sidered judgment of local school boards—
provided they act in good faith, and within
Constitutioral limita,

Fifth. The nelghborhood school will be
deemed the most appropriate base for such
8 system.

Sixth. Transportation of puplis beyond
normal geographic school zones for the pur-
pose of achieving racial balance will not be
required.

Seventh. Federal advice and assistance will
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sclentifically educated America to find
the cause and cure of cancer.

Under the authorlty of the resolution
which I am today introducing, I plan the
establishment of a Committee of Con-
sultants on the Conguest of Cancer to
make a study and report their findings
and recommendations to the Committee
on Labor and Public Welfare. I can as-
sure the Senate that this Committee will
be composed of some of the Nation’s
most distinguished scientists and lay
leaders who have dedicated their lives
to the eventual conquest of cancer. Over
the past few months, I have been dis-
cussing this mission with some of these
outstanding Americans, and their re-
sponse has been overwhelmingly and
enthusiastically favorable,

As I see it and as they see it, the Com-
mittee of Consultants would have two
primary tasks: First, t¢ examine the
adequacy and effectiveness of the pres-
ent level of both governmental and non-
governmental support of cancer research,
and second, to recommend to Con-
gress and to the American people what
must be done to achieve cures for the
major forms of cancer by 1976—the 200th
anniversary of the founding of this great
Republic. It should be free to make rec-
ommendations in the fields of research,
training, finapcing, and administration,
with particular attention directed toward
the creation of a new administrative
agency which would guarantee that the
conguest of cancer becomes a highly vis-
ible national goal.

There Is a strong precedent for this
kind of advisory committee in the work
of my bpredecessor as chairman of this
committee, Senator Lister Hill. In 1959
he proposed, and the full Committee on
Approprigtions unanimously agreed,
that is should establish a Committee of
Consultants on Medical Research “to de-
termine whether the funds provided by
the Government for research in dread
diseases are sufficient and efficiently
spent in the best interests of the re-
search for which they are designated.”

The chairman of the Committee of
Consultants was Mr. Boisfeuillst Jones,
a distinguished lawyer who was then
vice president for health services at
Emory University. Its 12 members in-
cluded a number of distinguished scien-
tists, but it also included several indus-
trlalists of the caliber of Gen. David
Sarnoff, the chairman of the hoard of
the Radio Corp. of Amerlca. Its report,
made to the Senate Appropriations Com-
mittee in formal hearings in May of
1960, has had an enormous positive im-
pact on the structure and progress of
the general research effort conducted by
the National Institutes of Health.

It 15 my deeb-seated conviction that
the time is long overdue for the setting
up of a comparable nongovernmental
committee In the complex field of can-
cer. I think all of us in the Senate need,
and would benefit tremendously from,
the considered judgments of such a
group, Individually, we do not have the
time to look into these intricate 1ssues,
but this 1s no excuse for postponing
action,

Every 2 minutes, the clock ticks and
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every 2 minutes an American dies of
cancer. We are a great and powerful na-
tion and we have it within our power to
end this slaughter.

Let us get on with the job.

Mr. President, I yield the fioor.

The resolution (S. Res. 376), which
reads as follows, was referred to the
Committee on Labor and Public Wel-
fare:

8. REs. 378

Resolved, That the Committe¢ on Labor
and Public Welfare, or any duly authorized
subcommittee thereof, 1s authorized under
sections 134(a) and 136 of the Leglslative
Reorganization Act of 1048, as amended, and
in accordance with its jurisdiction specified
by rule XXV of the Standing Rules of the
Henate, to examine, investigate, and make &
complete study of any and all matters per-
talning to (1) the present status and extent
of sclentific research conducted by govern-
meéntal and nongovernmental agencles to
ascertain the causes and develop means for
the treatment, cure, and elimination of can-
cer, (3) the prospect for success ih such en-
deavors, and (3) means and measures neces=-
sary or desirable to facilitate success in such
endeavors at the earliest possible time.

Sec. 2, For the purposes of this resolu-
tion, the commitiee, from February 1, 1870, to
January 31, 1971, inclusive, 18 authorized
{1) to make such expenditures as it deems
advisable; (2) to employ, upon & temporary
basls, technical, clericel, and other assiat-
ants and consultants: Provided, That the
minority is authorized to select one person
for appointment, and the person so selected
shall be appointed and his compensation
shall be so fixed that his gross rate shall not
be less by more than $2,700 than the high-
est gross rate pald to any other employee;
(3) with the prior consent of the heads of
the departments or agencies concerned, and
the Committee on Rules and Administra-
tion, to utilize the relmbursable gervices, in-
formation, facilities, and personnel of any
of the departments or agencles of the Gov-
ernment; and (4) establish and defray the
eXpenses of such advisory committees as it
deems advisable,

BEc. 3. The commlttee shall report its
findings, together with its recommendations
for such legislation as it deems advisable, to
the Senate at the earllest practicable date,
but not later than January 31, 1971.

Sec. 4. Expenses of the committee under
this resolution, whioh shall not exceed $350,-
000, shall be paid from the contingent fund
of the Senate upon vouchers approved by
the chalrman of the commIlttee,

Mr. JACKSON, Mr. President, I have
joined as a cosponsor of the resolution
introduced today by Senator YARBOROUGH,
authorizing the Committee on Labor and
Public Welfare to study research activi-
ties conducted to ascertain the causes and
develop cures to eliminate cancer,

I have been a longtime supporter of
appropriations for cancer research and
I believe that we must do all we can to
combat this viseious killer,

Cancer continues to be the second ma-
jor cause of death in this country and it
1s estimated that there will be 625,000
new cases during 1970.

Tremendous progress has been made
in the treatment of cancer as a result of
research conducted and supported by the
National Cancer Institute. One such pro-
gram has been the cancer chemotherapy
program. Treatment with chemothera-
peutic agents has lengthened the sur-
vival of acute leukemic patients. The
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number of acute leukemic patients who
have been free of evidence of disease for
5 or more years has now risen to well
over 200 identified cases. No such cases
were known only two decades ago.

The importance of this research is un-
derlined by a letter which I received re-
cently from Patrick Baumgardner, a 19-
year-old from Tacoma, Wash. Patrick is
& courageous young man who is suffering
from leukemia. I ask unanimous consent
that his letier be printed in the REcorp
as a part of my remarks,

There helng no objection, the letter
was ordered to be printed in the Recoro,
as follows:

MagkcH 5, 1970.

DEear SENATOR JacksoN: I am 19 years old
and have recently contacted the cancer of
the blood known as Leukemia. God has been
good to me, and I am now in a remisslon
stage. I pray every day a cure will be found
for my disease and all forms of cancer.

Oh, please do all you cah do to Influence
your fellow congressmen to PUSH the cancer
prograimn and it’s appropriations in Congress.
You just can’t understand the agony of
cancer until you come in contact with this
killer personally. Mr. Jackeon, I love life—
help me hold on to it as long as I can,
Please! Who knows—you may be next, Ee-
member, “One in every four of us wil
develop cancer!™

Bincerely yours,
PATRICK BAUMGARDNER.

Mr. JACKSON. Although the Senate
voted to increase the appropriations for
the National Cancer Institute, the insti-
tute is funded at less than $200 million
for fiscal 1970. The resolution which has
been introduced today will establlsh a
Committee of Consultanis to examine
the adequacy and effectiveness of this
support of cancer research and make
recommendations as to what must be
done in the future,

I believe that we must conquer can-
cer and we must do it now. It is my hope
that we c¢an, through an increasing re-
search effort, provide the answers to the
many questions that still exist about can-
cer and ifs cures. And I hope that we can
do this soon, to help those like Patrick
Baumgardner who have already been
stricken.

NOMINATION OF JUDGE CARSWELL
TO THE SUPREME COURT

Mr. JACKSON. Mr. President, I intend
to vote against the nomination of Judge
Carswell to the Supreme Court. There is
much at stake In the Senate’s decision
on this matter and I wish the record to
be clear as to my position.

Mr. President, let me comment first
about the standards that apply when the
Senate considers nominations to the Su-
preme Court, Last year, when the Sen-
ate was debating a controversial Cabinet
nomination, I argued that the President
was entitled to wide latitude in the selec-
tion of his Cabinet. I took the position
that the President, not the Senate, sets
the standards of competence and quali-
fication for his Cabinet. These are the
President’s men and, barring some ex-
traordinary deficiency, he is entitled to
exercise the Executive responsibility with
men of his own choosing. If the voters
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are unhappy with his selection, their
voice will be heard at the next election,

This deference to Presidential choice
is not, however, the standard to be ap-
plied when the Senate is asked o advise
and consent to Supreme Court nomina-
tlons for life tenure. These are not men
who serve at the President’s pleasure or
execute his programs. They are members
of a powerful tribunal, wielding influence
far beyond the reach of any President.
Their power stems from the Constitution,
not from the Office of the Chief Execu-
tive.

Mr. President, it is not enough in this
day and age that a nominee to the Su-
preme Court simply meet certain mini-
mum standards. This is the only Su-
preme Court we have, If there was ever
any doubt, the past two decades have
shown what a dramadiic and decisive role
it plays in our life, Case after case pre-
sents the Court with crifical issues. De-~
cision after decision has Iar-reaching
implications and enormous impact on
every facet of our society.

The Intellectual demands on the nine
Justices of the Supreme Court are stag-
gering, No army of law clerks, no array
of legal treatises will substitute if & man
is not equipped to meet this challenge.
The standards to be applied to pros-
pective members of this Court must be
set with these facts in mind. They must
be set high, and the burden is on the
proponents of a nomination to show that
the nominee in question is eminently
qualified to serve on the highest court
of the land.

This burden has not been met in the
case of Judge Carswell’s nomination. My
colleagues on the Judiciary Committee
have amply demonstrated his lack of
qualification, and I need not belabor the
points they have already made. The fact
iz that Judge Carswell’s record nowhere
reflects the professional competence, the
openmindedness, the ability to make the
difficult declsions, that we have a right
to expect from a nominee to the Supreme
Court. I think it is qulte clear that he
hag been unable to separate his personal
views on the matter of race from his
obligation to uphold the Constitution
and law of the land embodied In the
decislons of its highest courts.

Tempting as it must have been to
argue, no Senator—even among Judge
Carswell’s ardent supporters—has placed
on record the view that he is brilliant or
exceptional, The expressed hope of some
Benators that he will rise to the occasion
on his appointment to the Supreme Court
leaves little doubt about the level he
presently occupies.

We are told that the President wants
to nominate a southerner and a so-
called strict constructionist to the Su-
preme Court. Whether or not this de-
seription fits Judge Carswell is open to
question. But there are others, both
sputhern and conservative in their ap-
proach to the Judicial function, whose
qualifications to serve on this Court are
beyond doubt. The issue is not philos-
ophy—the Issue is competence. And in
stressing competence, I Include in that
term the ability to decide cases irrespec-
tive of personal preference.
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Mr. President, I have voted for the
Supreme Court nominees of the last four
Presidents, starting with Chief Justice
Warren in 1953 and continuing up to
Chief Justice Burger in 1969, These men
have come before the Senate with dis-
tingulshed records at the bar, on the
bench, or in hizh public office. They have
bheen liberals and conservatives, activists,
and striet constructionists. They were
presented to the Senate as men of proven
ebility and intellectual capacity who, re=-
gardless of their personal philosophies,
would contribute to the efective func-
tioning of the Supreme Court. This last
point is not without significance. We
have an obligation to nominate those who
are equal to the challenge of the work
and equipped to share the burdens with
their colleagues.

FPeople all over America look to the
Supreme Court as the protector of our
civil end constitutional rights and lib-
erties. Many of our citlzens are strength-
ened in their resolve to seek peacefully
the civil rights and liberties guaranteed
to all Americans by the determination of
the Supreme Court to hear their case,
and to respond with decisions reflecting
the justice and humanity of the Consti-
tution. The Court has demonstrated that
Justice can be obtained by law rather
than lawlessness; by judicial decision
rather than destruction; by reason
rather than revolution; by tribunals and
not by terror.,

The Supreme Court is the central in-
strument for the protection of the few—
be it one man or many millions. I can-
not vote to conflrm as Justice a man who
does not inspire my full confldence that
he is a detached, unprejudiced, and
Judicious judege.

Mr. President, I have reviewed with
care the hearings, the reports, and the
comments of many Senators and others
qualified to have a view on this matter.
It 1s clear to me that the case for Judge
Carswell is weak, His qualifications for
the Court are meager and the nomina-
tion should not be confirmed.

PETITIONS

Petitions were laid before the Senate
and referred as indicated:

By the ACTING PRESIDENT pro tem-
pore (Mr. METCALF) :

A resolution adopted by the olty council
of Phlladelphia, Pa., praying for actlon rela-
tive t0 endlng the war in Vietmam; to the
Committee on Foreign Relations.

A resolution adopted by the Laguna Hills
Republican Club, of Laguns Hills, Calif.,
extending its condolences on the death of
Hon, James B. Utt, late a Representative
from the State of California; ordered to lie
on the table,

REPORT OF A COMMITTEE

The following report of a commitiece
was submlitted:

By Mr. TYDINGS, from the Committee on
the Distrlet of Columbila, with an amend-
ment:

S. 3313, A bill to exempt Federal Housing
Administration &#nd Veterahs® Adminlstra-
tion mortgages and loans from the interest
and usury laws of the District of Columbia,
ahd for other purboses (Rept. No, 91-7560).

9263

AMENDMENT OF COMMUNICATIONS
ACT OF 1934 RELATING TO EQUAL-
TIME REQUIREMENTS FOR CANDI-
DATES FOR PUBLIC OFFICE—RE-
PORT OF A COMMITTEE (8. REPT,
NO. 91-751)

Mr, PASTORE, from the Committee
on Commerce, reported an original bill
(8. 3637 to amend section 315 of the
Communications Act of 1934 with respect
to equal-time requirements for candi-
dates for public office, and for other pur-
poses, and submitted a report thereon,
which bill was placed on the ealendar
and the report was ordered to be printed.

BILLS AND JOINT RESOLUTIONS
INTRODUCED

Bills and joint resolutions were intro-
duced, read the first time and, by unanij-
mous consent, the second time, and re-
ferred as follows:

By Mr. PACKWOOD:

. 3632. A bill to amend the Internal Reve~
nue Code of 1954 to limit the number of
personal exemptions allowable for children
of a taxpayer who are born after 1972; to
the Commtittee on Finance,

(The remerks of Mr. PACKWooD when he
introduced the blll appear earlier in the
Recordp under the approprigte heading.)

By Mr. PROUTY:

5.8633, A bill for the relief of Yosef Pin-

cu; to the Committee on the Judiciary.
By Mr. PELL:

5. 3634, A bill to amend the Public Health
Service Act to provide for the conduct of &
systems analysls of slternative national
health ¢are plans, and for other purposes;
to the Committee on Labor and Public Wel-
fare.

(The remarks of Mr. PELL when he intro-
duced the bill appear later in the REcorD
under the sppropriate heading.)

By Mr. PASTORE (by request):

S. 8635, A bill to amend the Communica-
tlons Act of 1934 %o provide for the regula-
tion of community antennea television sys-
tems; to the Committee on Commerce.

{The remarks of Mr. PasTORE when he In-
troduced the bill appear later in the Recorp
under the appropriate heading.)

By Mr. JAVITS (for himself and Mr,
DOMINICK) ;

8.8636. A bill to extend and amend the
Higher Education Act of 1966, and for other
purposes; to the Committee on Labor and
Public Welfare.

(The remarks of Mr. Javits when he In-
troduced the bill appear later in the RzcorD
under the appropriate heading.)

By Mr. PASTORE:

B. 3637. A bill to amend sectlon 315 of the
Communications Act of 1934 with respect o
equal-time requirements for candidates for
public office, and for other purposes; placed
on the calendar.

By Mr. FONG:

$. 3638. A bill for the rellef of Elpidio D,
Yharzabal, Jr,; to the Committee on the
Judieiary.

By Mr. SPAREMAN (for himself and
Mr. BEWNNETT) :

B8, 8630. A blll to Increase the supply of
decent housing and to consolldate, extend
anhd Improve laws relating to housing and ur-
ban renewal and development; to the Come
mittee on Banking and Currency.

(The remarks of Mr. SPARKMAN Wwhen he
Introduced the bill appesr later in the REC-
oRD under the appropriate heading.

By Mr. SPAREMAN (for himself and
Mr. MuskIzm) :

8. 3640. A bill to provide for the develop-

ment of a national urban growth policy, and
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Mr, President, as Americans join with
Byelorussian descendants In acknowledg-
ing their Independence Day, we honor
and pay tribute to the aspirations of all
free men.

DR. JAMES EARL RUDDER

Mr. TOWER. Mr. President, I was
saddened to learn of the passing of a
great Texan and distinguished educator,
Dr. James Eairl Rudder. Dr. Rudder was
the president of the Texas A. and M.
University and system. He was born in
1910 in Eden, Tex. His career of public
service began in 1933 when he was a
teacher and football coach at Brady
Hlgh School in Brady, Tex. From 1938
to 1941 he taught at Tarleton Agricul-
tural College, at Stephenville, Tex,

In 1941, BEarl Rudder heeded his coun-
try's call. He served with great distine-
tion In the U.S. Army and rose from first
lieutenant to colonel in 5 years. He
emerged from the service richly deco-
rated, having received the Distinguished
Service Cross, the Silver Star Medal, the
Legion of Merit, the Bronze Star Medal
with oak leaf cluster, and other awards
for valor and service.

When he returned to Texas after the
war, he became mayor of Brady and
served In that office until 1952. He sub-
sequently became commissioner of the
general land office of Texas, chairman of
the veterans’ land board, and in 1858,
vice president of Texas A. and M. Uni-
versity. The following year, Dr. Rudder
was made president of the university and
served in that office until his death.

Mr. President, Texas A. and M. Uni-
versity has enjoyed more than a decade
of growth and advancement in educa-
tional quality under the leadership of
Dr. Rudder. He will be sorely missed.

NOMINATION OF GEORGE HARROLD
CARSWELL, TO THE SUFREME
COURT

Mr, GURNEY. Mr, President, I wish to
add to the Recorp several additional tel-
egrams which have come to my office ex-
pressing support for Judge Carswell. As
I have said before, I dislike this num-
bers game, and I think endorsements
of this sort add llttle real substance
to our proceedings. But now that the
game is in progress I cannot very well
withdraw, lest by doing so, we create
the erroneous impression that the nay-
sayers have carried the field. For this
reason, I ask unanimous ¢onsent to have
printed in the REcoRrp several telegrams
from judges and lawyers from Florida
and Indiana.

There being no objection, the tele-
grams were ordered to be printed in the
REcorp, as follows:

ST. PETERSBURG, FLA.,
March 23, 1970.
Senator EpwARD GURNEY,
U.§. Senate,
Washington, D.C.;

I urge your vote for approval of Judge
Carswell nomination to the United States
Supreme Gourt.

RoBERT E. BEACH,
Circuit Judge, 6th Judicial Circuit,
State of Florida.
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LARELARD, PLaA.,
March 23, 1970,
Hon. EDwARD J. GURNEY,
New Senate Office Building,
Washington, D.C.:

Having served in TU.S. Attorneys Office,
Southern District of Florida, when Judge
Carswell was U.3. Attorney in Northern Dis-
trict, I know from liaison between us that
Judge Carswell waa astute, knowledgeable
in the law, honest, falr to all and conscien-
tious. It 1s inconceivable that more could
be expected of a nominee to any judgeship
in the land. Particularly to that on U.S,
Supreme Court. Urge prompt vote and con-
firmation of Judge Carswell’s nomination,

JosgPH P, McNULTY,
Judge, Court of Appeal, Second District
of Florida.
Mrami, Fra,,
March 23, 1970,
Hon. EDwaRrb J. GURNEY,
U.S. Senator,
Senate Ofice Building,
Washington, D.C.!

Dear SewaTor: I believe Judge G, Harrold
Carswell 1 well qualified by reason of his
Jjudiclal background, experience and tempera-
ment to serve as Justice of the Supreme
Court of the United States I respectfully
urge his appointment.

James LaAwRENCE KING,
Cireuit Judge, Dade County Court-
house.
PETERSBURG, IND,,
March 23, 1970.
Senator EDWARD (GURNEY,
Senate Office Building,
Washington, D.C.:

I recommend the Immediate confirmation
of Judge Carswell aa & Justice of the Supreme
Court of the United States. The overwhelm-
ing evidence estahllshes his qualifications.
Onily a red herring 1s being dragged acrose
the trail. For purposes of identification only
I am a former president of the Indiana Bar
Association, former chairman of the house of
delegates, former chalrman of the Trial
Lawyers Section and have been practicing law
for almost 50 years,

CakL M. GRAY.
INDIARAPOLIS, IND.,
March 24, 1970.
Hon, EDwWARD J, GURNEY,
Senate Office Building,
Washington, D.C.;
Am happy to add my endorsement of Judge
Carswell and urge his affirmation,
FLoYp W. BURNS,
Past President, Indiang State
Association.
CoLUMBUS, IND,,
March 24, 1970.
Senator EDWARD GURNEY,
Senate Office Building,
Washington, D.C.:

As & past president of the Indiana State
Bar Association, I find among members of
the legal profession in Indiana, strong sup-
port for the appointment of Judge Carswell
to the U.8. Bupreme Court. I recommend that
Judge Carswell’s appointment to the U,
Supreme Court be conflrmed without delay
for the good of the country.

Tuomas C. BIGLEY,
Chearpnack, Biley & Jurgemeyer,

Bar

ORLANDO, PLA.,
March 24, 1870.

Hon. EBWARD J. GURNETY, JT.
7.5, Senator,
Senate Office Building,
Washington, D.C.;

Strongly urge active support Judge Cars-
well, I have known Judge Carswell for many
years as a man, lawyer, and judge and am
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familiar with his service as United States
Attorney and United States District Judge
both from the viewpoint of an interested cit-
izen, practicing attorney and one active in
the affalrs of the bar. Judge Carswell In my
opinion 1s most eminently gualified to be
a Justice of the Supreme Court of the Unlted
States by virtue of his legal ability, humane-
ness, and judicial temperament.
Q. B. MCEWAN,
President Florida Bar 1958-1958.

Marton, IND.,
March 25, 1970.
Hon, Epwarp J. GURNEY,
Senate of the United States,
Washington, D.C.:

I believe the substantial majority of In-
diana attorneys regret the controversy over
Judge Carswell’s confirmation and fear the
effect it might have on the prestige of both
the Senate and the Supreme Court. Thls per-
sonal opinion 1s based on my experience as
past president and incumbent House of Del-
egates chairman, Indiana State Bar Associa-
tion. I consider Judge Carswell eminently
qusalifted in all respects.

ROBERT A, GEMMILL.

ANNIVERSARY OF GREEK
INDEPENDENCE DAY

Mr. WILLIAMS of New Jersey. Mr.
President, 149 years ago, Greek loyalists
started the groundwork for a revelu-
tion that eventuslly led to an inde-
pendent state.

Under the leadership of Alexandros
Ypsilantis, the first of & series of revolts
against the Turks started on March 25,
1821, the accepted birthdate of Greek
Independence. The Turkish empire did
not accept the government of the Greeks
and the subsequent fighting s compara-
ble to that of the American colonists
after our own Declaration of Independ-
ence, As in our case, it was several years
and many battles before the final official
acceptance of Greece as a free and Inde-
pendent nation occurred on October 20,
1827.

The Greeks were convinced this would
be a permanent freedom, and they re-
celved protection from three world pow-
ers, Great Britain, France, and Russia.
Because their earlier intervention aided
in the Greek revolution, those powers col-
lectively selected a ruler for Greece.
However, & natlonalistic overthrow in
1843 provided Greece with not only a
democratic-oriented national assembly,
but also a constitution based on demo-
cratic principles. .

However, from that year until the
present, Greece has been continually
confronted with change in government
control., But despite the turmoil, the
Greek loyalists have shown to the world
their enthuslastic determination to re-
maln free.

Mr., President, In acknowledging
March 25 as a day Americans should pay
tribute to Greek descendants i thelr
fight to remain a free nation, we should
remember their deep influence on our
way of life, Our democratic principles
and beliefs are derived directly from
ancient Greece. Much of our culture, in-
cluding literature, the arts, and athletics,
has been derived from noted Greeks. And
the contributions of Greek-Americans to
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The PRESIDING OFFICER (Mr.
Long). Without objection, it Iis so
ordered.

Mr. ERVIN. I also ask unanimous
consent that I may be permitted to yield
to the distinguished Senator from Rhode
Island and the distingulshed Senator
from Virginia for a colloquy relating to
the conference report, without losing my
right to the floor.

The PRESIDING OFFICER. Without
objectlon, it is so ordered.

Mr. SPONG. I thank the Senator from
North Carolina for his courtesy,

Mr, President, for the purpose of legis-
lative history, I would like to ask the
manager of the bill, the distinguished
Senator from Rhode Island (Mr. PELL)
several questions.

It is my understanding that present
law authorizes advance or forward fund-
ing of all programs administered by the
Commissioner of Education. Is that
correct?

Mr., PELL. That is correct. It should
also be noted that the Senate bill and
the conference report reiterate congres-
gional support for forward funding.

Mr. SPONG. I believe it is also correct
that Congress has voted advance fund-
Ing four times. In 1967 we voted to per-
mit advance funding of all programs
contained in the Elementary and Sec-
ondary Education Act. In 1968 we voted
to permit advance funding of higher
education programs, The same year, In
the vocational education legislation, we
voted to permit advance funding of all
programs which the Commissioner of
Education administers, This year, during
Initial consideration of this bill we again
approved the concept of advance fund-
ing for all education programs.

Mr. PELL. The record will bear out
those facts. -

Mr, SPONG. Is it not true, however,
that the advance funding procedure has
been used only once—Iin flseal 1969—and
for only one program—title I of the Ele-
mentary and Secondary Education Act?
Furthérmore, I believe the only request
for advance funding in this year’s budget
isfortitle I

Mr. PELL, Unfortunately, this is also
correct.

Mr, SPONG. On PFebruary 4, during
initial Senate consideration of the bill,
the Sengste adopted my amendment to
create a Commission to study ways of
implementing the advance funding pro-
cedure. The amendment passed by voice
vote after discussion of the possibility of
combining the Commission provided by
my amendment with the National Com-
mission on School Finance provided by
the committee bill,

Later, I voiced some concern about the
possibility of combining the two studies.
I feel that my study is of some urgency
As written the two studies appear to deal
with different aspects of funding: the
National Commission seems to be con-
cerned with where the money is coming
from, while my Commission would be
concerned with when the money is dis-
bursed.

Another concern s that the National
Commission on School Finance is ap-
pointed by the Commissioner of Educa-
tion and no provision is made for con-
gressional participation, although imple-
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mentation of advance funding will re-
quire action by both the legislative and
executive branches. I think it is obvious
from past votes that Congress favors ad-
vance funding for education programs
but there is no assurance whatsoever that
the congressional view will be repre-
sented on that Commission.

That concern becomes secondary, how-
ever, in view of the fact that the con-
ference bill containg neither my amend-
ment nor any directions for the National
Commission on School Finance to study
advance or forward funding, although, I
was pleased to note that you mentioned
in your statement printed in yesterday’s
REcorp that the Commission on School
Finance could study the question of ad-
vance funding. I certainly hope that this
Commission will study advance funding
and that it will do so expeditiously. There
Is an immediate need here. We simply
cannot ask our schools, year after year,
to go through Federal! funding experi-
ences such as they did this year.

Mr. PELL, I would support the Senator
in that hope, for advance funding is not
only a needed mechanism but one whose
ramifications should be fully understood.
Such a study would bring to the speciflc
attention of the Congress the urgent
necessity to act on this mafter.

Mr. SPONG. I thank the Senator very
much. I also thank the Senator from
North Carolina for yielding to me.

Mr, MANSFIELD. Mr. President, I
suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MANSFIELD, Mr. President, I ask
unenimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER., Without
objection, it is so ordered.

Mr. MANSFIELD. Mr. President, will
the distinguished Senator from North
Carolina yield to me, retaining his right
to the floor, so that I may propose a
unahimous-consent request?

Mr. ERVIN. Mr. President, I am de-
lighted to yleld under those circum-
stances.

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

The Senator from Montana is rec-
ognized.

UNANIMOUS-CONSENT REQUEST

Mr. MANSFIELD. Mr. President, I
have been conferring with various par-
ties interested in the conference report
which, of course, is a privileged matter
under the rules of the Senate and is the
pending business, I would like at this time
with the concurrence of the Senate to
offer a unanimous-consent request which
I helieve has been cleared with all prin-
ciple interests,

Mr. President, I ask unanimous con-
sent that the vote on the conference re-
port on H.R. 514, the education meas-
ure—either on its merits or on a mo-
tion to recommit—occur at 2 o’'clock on
Wednesday afternoon next, and that
there be a 4-hour time limitation, the
time commencing at 10 am, that day
to be equally divided between the dis-
tinguished Senator from Rhode Island
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(Mr. PezLL) and the distinguished Sen-
ator from Mississippi (Mr, STENNIS).

Mr. ALLEN. Mr. President, reserving
the right to object, may I inquire of the
distinguished majority leader if his re-
quest, also carries with it a request with
respect to the confirmation of Judge
Carswell’'s nomination, which was the
pending business before it was displaced
by the present pending business,

Mr. MANSFIELD. I wish I could
answer in the affirmative, Unfortunately,
I cannot. I have asked some of the Sen-
ators interested in the Carswell nomina-
tion to come to the Chamber so that I
may discuss the matter with them. But I
believe that if we could get this unani-
mous-consent agreement it would be
helpful; and we ought to strike while
the iron is hot, so to speak.

Mr. SCOTT. Mr. President, will the
Senator yield?

Mr, MANSFIELD. I yield.

Mr. SCOTT. Mr. President, I note, and
as far as I am able to ascertain, there is
no Senator present who has sannounced
his opposition to the confirmation of the
nomination of Judge Carswell. I note
that the Senator from Rhode Island (Mr.
PELL) is present. Perhaps he could give us
some guidance on this matter, and per-
haps not.

Mr. PELL, I cannot, because as I said
yvesterday, I feel squeezed between two
filibusters. Personally, I am agalnst
Judge Carswell, but I think we ought
to vote.

Mr, SCOTT. I commend the Senator
for his statement. I would hope we could
come to some agreement on the con-
firmation as well. I also am seeking infor-
mation as to whether a vote on the con-
firmation will come on a direct up or
down vote or whether it will come, as I
have heard discussed, on & motion to
recomimit.

I take it the Senator from Rhode
Island cannot enlighten us on that mat-
ter.

Mr. PELL. I cannot.

Mr. SCOTT. Could the distinguished
majority leader enlichten us on whether
the vote on the confirmation will come
on a straight up and down vote or on
a motion to recommit?

Mr, MANSFIELD. Mr. President, I have
heard rumors and rumblings about a
motion to recommit the Carswell nomina-
tion to the committee,

I read the RECORD, of course, as all Sen-
ators do, and I note that the distinguished
Senator from Oklahoma (Mr, HARRIS)
raised that possibility. So I am assuming
that when a vote comes on the Carswell
nomination it could well be on a motion
to recommit. However, I cannot state def-
initely, because I do not know.

The PRESIDING OFFICER. The Chair
would advise the Senator that any Sena-
tor at any time he may wish to do so may
move to recommit the nomination, and a
Senator could move to lay that motion
on the table. A motion to lay on the table
is not debatable.

Several Senators addressed the Chair,

Mr. ALLEN. Mr. President, reserving
the right to object—and I have not re-
leased that reservation—I would like to
state to the distinguished majority leaderx
that some while ago we were engaged ina
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debate on the Voting Rights Act. And
that matter was concluded in order that
we could get to the Carswell nomination.

We were in the midst of an extended
discussion on the Carswell nomination
when that pending business was displaced
by the consideration of the conference
report on the elementary and secondary
education amendments,

It would occur to the junior Senator
from Alabama that if there is to be any
agreement made on a limitation of time,
we ought to turn first to the matter that
was first under consideration and not
the matter that was second under
consideration.

Por that reason, and until there is an
agreement with respect to the Carswell
nomination, a final vote on that matter,
the junior Senator from Alabama would
just as soon be discussing the pending
business as the other pending business,
having in mind that the opponents of the
Carswell nomination would have the op-
portunity at any time to bring the debate
on the pending guestion to a close by their
agreement to set a time for the vote on
the Carswell nomination. So it would be
the opponents of the Carswell nomination
that would be holding up the vote on the
two matters.

Mr. SCOTT. Mr. President, will the
Senator yield to me for a clarification?

Mr. MANSFIELD, I yield.

Mr. SCOTT. I teke it that the concern
of the jJunior Senator from Alabama is
not that these votes shall take place
necessarily at roughly the same moment
in time, but that he is seeking to find
out whether or not a vote can be taken
at some agreed time on the Carswell
nomination.

Mr. ALLEN. That is right,

Mr, SCOTT. As well as the conference
report.

Mr. ALLEN. It does not matter to the
junior Senator from Alabama which
comes first so long as they came in fairly
rapid succession.

The PRESIDING OFFICER. Is there
objection?

Mr. ALLEN. Mr. President, reserving
the right to object—

Mr. GRIFFIN. Mr. President, reserv-
ing the right to object—

Mr. STENNIS. Mr. President, will the
Senator yield?

Mr. MANSFIELD. I yield.

Mr. STENNIS. I wish to ask one ques-
tion about the vote on the conference
report. The request is for a limitation of
time, We do not know yet just what the
precise issue might be—the possibility of
a motion to recommit, or the possibility
of just a straight up and down vote.

I suppose the Senator’s request would
include the idea that once there was an
agreement and voting started, then any
vote that failed to dispose of the matter
would be under controlled time, such as
another motion to table.

Mr. MANSFIELD. Of course.

Mr, STENNIS, I thank the Senator.

Mr. MANSFIELD. Mr. President, I can
well understand the Senator from Ala-
bamg, reserving his right to object, if he
has not objected already. May I say to
him that no one is more anxious to vote
on the Carswell nomination than is the
Senator from Montana. How we get to
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that juncture is something we have to
approach on a graduated hasis, as Iseeit.

If we could get an agreement to vote
on Wednesday next on the conference
report, I think that would enhance the
chances of getting an agreement some-
time around that time, hopefully, for
a vote on the Carswell nomination. I
have no choice, speaking personally, as
to what comes first. All I am interested
in is the conduct of the affairs of the
Senate and facing these issues and dis-
posing of them one way or another.

Mr, GRIFFIN, Mr, President, will the
Senator yleld for a question?

Mr, MANSFIELD. I yield.

Mr. GRIFFIN. For the purpose of In-
formation and clarification I wonder, if
there were an agreement to vote on
Wednesday next on the pending business,
if it would be the intention of the ma-
Jority leader to devote all time between
now and then on the conference report,
or would it just be to have some agree-
ment that we could go back to the so-
called fillbuster on the Carswell nomina-
tion and let those who wish to speak on
the Carswell nomination speak so we
would be in a better position to get to a
vote on the Carswell nomination shortly
after the vote on the pending business?

Mr. MANSFIELD. Yes. May I say in
reply to the distinguished Senator from
Michigan that what I had in mind was
that if this were agreed to, we would re-
turn to the Carswell nomination and not
again proceed to the privileged confer-
ence report until the 4 hours preceding
the vote on Wednesday. In the interim,
those who still have remarks on the Cars-
well nomination could make them, It
would be my hope if we could get an
agreement of this sort it would speed
up the Carswell nomination.

Mr. ERVIN. Mr, President, will the
Senator yield?

Mr. MANSFIELD. I yield.

Mr. ERVIN. Mr. President, I would
like to make an observation. I was In the
middle of a speech on the conference re-
port. I would like about 15 minutes more
to place matters in the Recorp so that
the REcorp may be complete before that
subject is laid aside.

Mr. MANSFIELD. That is a reasonable
request, and it will be granted.

Mr. SCOTT. Mr. President, will the
distinguished majority leader yield fur-
ther?

Mr. MANSFIELD. I yield.

Mr. S8COTT. I would like t0 make a
point. This suggestion does not come
from me but I have heard at least one
Senator and mayhe others who have dis-
cussed the possibility of cloture proceed-
ings with respect to the nomination be-
fore us.

I would hope we could get to an agree-
ment but I think it is proper to surface
at this time that there is some such talk
going around, I hope we could come to
some agreement on the nomination so
that the work of the Senate can go for-
ward. We have appropriation bills almost
ready.

Mr. MANSFIELD. There are 16 stock-
pile bills on the calendar. They are ready
to be debated.

Mr, SCOTT. We have stockpile bills,
and, of course, the Supreme Court is be-
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ing very seriously affected by this delay.
I know the Court is holding up a number
of matters because it does not think they
should be decided by an eight-judge
Court. Therefore, there is a matter of
public Interest involved in getting all of
these matters disposed of as soon as we
can with all due respect to the fact that
every Senator has the right to discuss
them until-—

Mr, MANSFIELD. Doomsday.

Mr. SCOTT. Doomsday. This i3 a
sacred privilege we have, and we do not
want to lose it; vet I do not want to see
it abused here.

Mr, MANSFIELD. Mr. President, if the
Senator will allow me, I would like to
make a brief statement at this time
which I think will indicate to the Senate
as 8 whole just how eflective and effi-
cient it has been in slightly more than
2 months.

The PRESIDING OFFICER
Lowxg) . Is there objection?

Mr. GRIFFIN. Mr. President, reserv-
ing the right to object——

The PRESIDING OFFICER. The
Chair did not put the unanimous-con-
sent request objected to by the Senalor
from Alabama. The Chair asked if thers
is objection to the majority leader mak-
ing a statement.

Mr. MANSFIELD. The statement sets
out what the joint leadership has heen
trying to do.

THE 100TH ROLLCALL VOTE OF THE SECOND
SESBION

Mr. President, when the Senate ap-
proved yesterday the conference report
on the Water Quality Improvement Act
of 1970 by a vote of 80 to 0, that action
was representative of the 100th rolleall
vote of the second session of the 9isf
Congress.

In passing, it might be noted that last
year the Senate’s 100th rollcall vote took
place on October 9, some 9 months after
the convening of the first session on Jan-
uary 3. By contrast, the second session
has been under way only since January
19 of this year.

I believe the casting of the 100th Sen-
ate roll call vote of the second session
yesterday speaks well for the record of
the Senate and for its entire membership.
A number of the significant legislative
measures approved in 1970 have been the
result of long and arduous scrutiny and
efforts undertaken during 1969 and prior
yvears. However, the Members of the Sen-
ate during the past 2 months have ap-
plied themselves diligently and dutifully
to their tasks and have tended to the
business of the American people they
represent and in trying to translate the
people’s needs into tangible and mean-
ingful legislative results.

May I express, too, my opinion that if
was quite fitting that the 100th vote he
on an important measure relating to
water pollution control. The protection
and preservation of our resources and
the enhancement of the overall quality of
our environment are assuredly among
the Nation’s most urgent priorities.

Mr, President, I make this statement at
this time—and I consider it germane to
the subject under discussion—only to In-
dicate that the Senate has been working
at a very rapid and, at the same time,

(Mr,
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effective pace this year, It has been put-
ting in long hours. There has been little
or no grumbling. I hope we will continue
on this basis so that the goal which the
joint leadership has set of adjournment
by Labor Day can be achieved.

I must point out that all the leader-
ship can do is to propose, and it is up
to the Senate to dispose. I would like to
see this matter brought to a head soon.
I want to repeat again, as I did to the
8enator from Alabama, there is no one
in this Chamber who is more anxious to
get a vote on the Carswell nomination
than is the Senator from Montana. I
ean say the same thing with respect to
the conference report on the elemen-
tary-secondary education bill-—the priv-
fleged matter which is now pending and
:Ivh.ich has been pending since last Tues-

ay.

Mr. SCOTT. Mr. President, will the
Senator yield?

Mr. MANSFIELD. I yield.

Mr. SCOTT. First, I want to join with
what the distinguished majority leader
has said. He and I began this parallel
with last year’s session sometime back.
From time to time one or the other of
us do mention the number of votes, the
fact that we have worked not only hard-
er but more effectively and efficiently
this year, and that we are 9 months
ahead of last year. That is a good rec-
ord in any league. I am delichted that
we are,

We have temporarily run into a couple
of hurdles, but Senators have had a good
deal of high hurdling experience over
the years.

I have heard it said that there is a
very real possibility that we can have an
agreement to vote on the nomination
pending before us on April 7. I bring
this up for the purpose of indicating to
the distinguished majority leader, with
whom I share the desire to get all these
matters disposed of, that possibly, if he
would be wiiling, as he always is, to ex-
plore further with his colleagues the
possibility of an agreement to have a
vote on the nomination on April 7 and a
vote next Wednesday on the conference
report, we might find some goodwlll now
prevalent on both of those matters.

Mr. MANSFIELD. That is putting it
off an awfully long time.

Mr, SCOTT. I agree. I cannot do any
better.

Mr. MANSFIELD. We were going to
have a vote on it this week. Now we want
to go beyond next week. I think the Sen-
afe should face up to its responsibility
a little more efficiently.

Mr. SCOTT. I would rather vote
sooner.

Mr. MANSFIELD, We ought to recog-
nize that the people’s business comes
first, and I see no reason why we should
wait until April 7. We have important
legislation pending. I do not think much
more can be said on the Carswell nomi-
nation. Prankly, I would hope we could
come to a decision earlier than that, pref-
erably next Wednesday or Thursday
soon after a vote on the pending pro-
posal.

Mr, SCOTT, I would agree to vote now.
I was willing to agree to the seventh for
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{ﬁar that it might be the ninth if not
en.

Mr, JAVITS, Mr. President, will the
Senator yield?

Mr. MANSFIELD. I yield.

Mr, JAVITS. EKEnowing the realities
that we face, that Senators can talk, and
there are enough Senators opposed to
the Carswell nomination so that the time
could be fllled in easily, I have a sug-
gestion to make to the majority leader.
I have not seen it done, but I de not see
why it is not possible in the same unani-
mous-consent agreement to agree that
the consideration of the nomination may,
for certain bills, be set aside. Then the
majority leader could deal next week with
a whole group of legislation, even includ-
ing appropriation bills. No time would be
lost which could have been filled up with
talk which the majority leader might
consider unnecessary but which the op-
ponents of the Carswell nomination con-
sider necessary discussions, and there-
fore days certain could be fixed for votes,
s0 we would not be delaying anything. I
do this as a constructive sugegestion to
the majority leader.

Mr, MANSFIELD. I can read the hand-
writing on the wall as well as the next
Senator. As I said, the leadership can
only propose; it is up to the Senate to
dispose, and there are many means,
many avenues, which can be utilized in
lengthening the debate, in discussing
various kinds of subjects, eating up time,
and delaying the business of the Senate,.

Would the distingulshed minority
leader—

Mr. BAYH. Mr. President, will the
Senator yield?

Mr, MANSFIELD. If I may finish this
thought first.

Would the Senator agree to vote on
April 6, rather than April 7, which is a
Tuesday. Waiting until a week from next
Tuesday is too long to wait. Preferably
the Senate could vote next week.

Mr, SCOTT. Yes, I would agree to
April 6. I would agree to vote now.

I would point out to all parties par-
ticipant here that there is a way to have
a vote here today or tomorrow, and that
would be for a Senator who favored the
nomination—the majority leader is fa-
miliar with this precedent, and I have
seen my Dpredecessor, the late egreat
Senator from Illinois, use this very de-
vice—move, today or ftomorrow, to re-
commit, with the announcement that he
was going to vote against it, and im-
mediately have a motion to table, and
the issue would be before us. We ¢an do
that if we cannot have an agreement. So
I am politely saying something to the
Senator from Montana which I hope
others will hear.

Mr, MANSFIELD. Yes; I foin the dis-
tinguished Republican leader and the
distinguished Senator from Louisiana
(Mr. LonG) in their proposals. I hope
some Benator will make a motion so
we can face up to this matter.

I yield now to the Senator from In-
diana.

Mr. BAYH. Mr. President, first let me
sugeest to the Senator from Pennsyl-
vanla that I was listening,

Mr. SCOTT. That was the purpose of
the exercise.
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Mr. BAYH. I feel flattered.

Just as one Member of the Senate who
is very much opposed to the Carswell
nemination, let me repeat what I sald in
the collogquy with our distinguished col-
league from Delaware yesterday. As far
es the Senator from Indiana is con-
cerned, we are not involved in a fili-
buster. As I see it now, I have no inten-
tion of geitting invelved in a filibuster,
but as I suggested in conversation with
the leader this morning, I am willing to
agree to a day certain. I am only one
Member of the Senate.

I think it is only fair to point out, with
all due respect to the analysis of our
leader, that I do not share his opinion
that everything has been said that legit-
imately can be said. Just this morning
we made available for public serutiny the
result of the entire caseload of appealed
cases that has been rendered by the fifth
circult from 1859 to 1969, We related
Judge Carswell’s record with all 66 other
fudges in the circuit.

It seems to me this type of information
is relevant to the debate. It does not fall
in the category of filibuster. It goes to
the qualifications of Judge Carswell,

At the time any member of the oppo-
sition resorts to purely delaying taectics,
then I think we can be subject to criti-
cism as being in the area of filibuster, I
hope we will never get to that particular
place. As the SBenator from Rhode Island
suggested 50 eloquently yesterday almost
in one breath, he was opposed to the
nomination of Judge Carswell but equal-
1y opposed to anything which might de-
lay until doomsday, to guote our dis-
tinguished majority leader, getting to a
vote.

S0 I am perfectly willing to follow up
the suggesticn of the leadership after
consultation with other Senators. I can
speak only for one Member, but I am
quite willing to get it to & vote.

Mr. MANSFIELD., Would the Sena-
tor be in favor of voting the sixth?

Mr. BAYH. The Senator from Indiana
would be in favor of a unanimous-con-
sent agreement for a motion to recom-
mit being set for no later than high noon,
or 1 o’clock, or 2 o’clock, on the sixth,
Out of courtesy to some other Members
of the opposition, I feel I should take
the next 15 or 20 minutes to consuit with
them. But my personal opinion is that
that would be & good reconciliation. I
am not saying I am not prepared to vote
sooner than that, but that I am willing
to accept that, and I can speak only for
myself.

Mr, ALLEN, Mr. President, will the
Senator yield?

Mr. BAYH. I yield.

Mr, ALLEN, Assumihg the motion to
recommit was rejected, would the Sena-
tor be willing to have a vote then on
the confirmation of the nomination it-
self?

Mr. BAYH. I would have to discuss
that with other Members of the opposi-
tion. '

Mr. ALLEN. I see,

Mr, WILLIAMS of Delaware. Mr. Pres-
ident, will the Senator yield, since the
Senator mentioned my name?

Mr. MANSFIELD. I yield.

Mr. WILLIAMS of Delaware, We had a
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colloquy on thls matter last night, in
trying to expedite a way to get to a vote.
8ince referring to the lengthy debate on
the Carswell nomination as a filibuster
was somewhat embarrassing to some
liberal Members of the Senate, I made
an agreement that I would not refer to
this filibuster as a filibuster any longer,
but would refer to it as an extended talk-
athon which meahs an unnecessary
waste of time. I shall from now on con-
tinue to refer to this filibuster as an ex-
tended talkathon rather than what it
actually is.

Mr. MANSFIELD. Mr. President, there
are various ways and means of getting a
point across, and, as I have said, I can
read the writing on the wall as well as
the next Senator.

CALL OF THE ROLL

Mr, MANSFIELD. Mr, President, with
the permission of the distinguished Sen-
ator from North Carolina, I suggest the
absence of a quorum, and this may well
be a live quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk called
the roll, and the following Senators
answered to their names:

[No. 109 Leg.]

Alken Hansen Proxmire
Allen Hart Baxbe

Bayh Hatfield Schwelker
Byrd, Va. Javits ott

Byrd, W.Va, Long BSmith, II1,
Cmnston Mansfield Bparkman
Ellender McCarthy Btennls
Ervin Pell Talmadge
Grifin Prouty Willams, Del.

Mr., BYRD of West Virginia. I an-
nounce that the Senator from New
Mexico (Mr. ANDERSON), the Senator
from Nevada (Mr. Bierg), the Senator
from South Carolina (Mr. HolLLINGS),
the Senator from Massachusetts (Mr.
KENNEDY), the Senator from Washing-
ton (Mr. MacNUsoN), the Senator from
New Mexico (Mr. MoNTOTYA), the Seha-
tor from Utah (Mr. Moss), the Senator
from Connecticut (Mr. Rieicorr), and
the Senator from Georgia (Mr. RUSSELL)
are necessarily absent.

Mr., GRIFFIN. I announce that the
Senator from Tennessee (Mr. BAKER),
the Senator from Maryland (Mr. Ma-
THIAS), the Senator from Callfornia (Mr.
MURPHY), and the Senator from Illinols
(Mr. PERCY) are necessarily absent.

The Senator from South Dakota (Mr.
MunDpT) is absent because of illness,

The PRESIDING OFFICER. A quorum
is not present.

Mr. MANSFIELD, Mr. President, I
move that the Sergeant at Arms be di-
rected to request the attendance of ab-
sent Senators.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion of the
Senator from Montana.

The motion was agreed to.

The PRESIDING OFFICER. The Ser-
geant at Arms will execute the order of
the Senate.

After some delay, the following Sena-
tors entered the Chamber and answered
to their names:
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Allott Pulbright Milley
Bellmon Goldwater Mondale
Bennett Goodell Muskie

8 Gore Nelson
Brooke Gravel Packwood
Burdick Gurney Pastore
Cannon Harris Pearson
Case Hartke Randolph
Church Holland Smith, Maine
Cook Hruska Spong
Cooper Hughes Stevens
Cotton Inouye Symington
Curtis Jackson Thurmond
Dodd Jordan, N.C, Tower
Dole Jordan, Idaho Tydings
Dominick MeClellan Willlameg, N.J,
Eagleton MeGee Yarborough
Eastland McGovern Young, N. Dak.
Fannin MeIntyre Young, Obhic
Fong Metcalf

The PRESIDING OFFICER. A quorum
is present.
TUNANIMOTGS=-CONSENT REQUEST

Mr. MANSFIELD. Mr. President,
again, with the permission of the dis-
tinguished Senator from North Carolina,
I have nothing definite to add at this
time because negotiations are still under-
way f{o see If there is not some way we
can bring about a consent agreement
affecting the Carswell nominatton and
the privileged conference report on the
elementary and secondary education
amendments.

I think some progress is being made.
But only time will tell whether the efiorts
now underway are sufficiently successful.

S0, I would suggest that Senators stay
near the Chamber for the next 15 or 20
minutes, or not to exceed one-half hour,
and that in the meantime we allow the
distingulshed Senabor from North Caro-
lina to proceed.

Hopefully, within that period of time,
it will be possible to propose some kind
of unanimous-consent request which may
be granted if the Senator Is willing. But
untll then, I can give no further infor-
mation.

EXTENSION OF PROGRAMS OF AS-
SISTANCE FOR ELEMENTARY AND
BECONDARY EDUCATION—CON-
FERENCE REPORT

The Senate continued with the consid-
eration of the report of the committee
of conference on dlsagreeing votes of the
two Houses on the amendment of the
Senate to the bill (H.R. 514) to extend
programs of assistance for elementary
and secondary education, and for other
purposes,

The PRESIDING OFFICER (Mr.
Monparg) . The Chalr recognizes the Sen-
ator from North Carolina,

Mr, ERVIN. Mr, President, yesterday
I was discussing the strange judicial de-
cisions which have been handed down
to implement the demands of certain
pressure groups and the demands of
certain very sincere cltizens that the pub-
lic schools should be forcibly integrated
regardless of the wishes of the parents
and the schoolchildren attending the
schools,

Yesterday I pointed out that in the
Jefferson County School Board case, two
of the three sitting Federal judges
ignored the plain words of an act of Con-
gress. This means the Federal judges in
that case lgnored the majority vote of
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100 Senators and the majority vote of
435 Representatives and held that Con-
gress did not mean what it sald when
it prohibited the assignment of children
to schools to overcome racial imbalance
and the busing of children to achieve
racial balance, Former Senator Hubert
Humphrey, the floor manager of the bill,
in the Senate debate on the 1964 Civil
Rights Act made the intent of Congress
very plain in this area when he alluded to
a case which arose in Gary, Ind., and in-
volved de facto segregation.

I mentioned yesterday that I wished
to discuss the wrong decision of Judge
Wright in the District of Columbia. This
decision bears the title of Hobson against
Hansen anhd appears in 200 Fed. Supp. at
page 401 and the following pages.

In this opinion, Judge J. Skelly Wright
clearly demonstrates that Judges are not
competent to tell how schools ought to
be operated.

He took 1183 pages to instruct the
School Board of the District of Columbia
how it should go about desegregating
public schools of the District which are
segregated because of the residential
patterns of the Disirict and to tell the
School Board, school administrators, and
teachers how they should instruct the
children after they had achieved the de-
segregation of schools which were segre-
gated because of residential patterns,

The District of Columbia had what was
called the track system. The track sys-
tem groups students according to their
ability to learn. By so doing, it avoids the
very deplorable situation in which bright
students and dull students and dlligent
students and lazy students are assigned
to the same classrooms, and in which
the same quantity of intellectual food, re-
gardless of thelr capacity to asslmilate
it, is attempted to be fed them.

Judge J. Skelly Wright, whose abilities
as an educator are refuted in large meas-
ure by his opinions, handed down a
strange decision; that under the Con-
stitution of the United States, as it has
been mangled in schocl desegregation
cases, it is unconstitutional for any pub-
lic school to undertake to teach a bright
or a diligent student anything more than
it attempts to teach to a dull or a lazy
student. In other words, under this mi-
raculous decision, according to Judge
Wright, the Constitution of the United
States now requires in the public schools
of this Nation an equality of inferiority.
That is the sort of adjudication made in
Hobson against Hansen. I deny with all
the emphasis at my command that the
Constitution of my country requires any
such fool thing as that.

I say that the public schools are de-
signed, or ought to be designed, to do
what a former Governor of my State.
Charles Brantley Aycock, declared: To
ald every student in an effort to become
everything that God Almighty made if
possible for him to become. Yet, in this
case we have a solid adjudication thai
the Constitution of the United States as
now applied to the public school system
forbids a public school from undertaking
to teach anything more to a bright or a
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trafiic controllers, who have pretty much
tied up air traffic t0 New York and, in-
deed, in other areas across the land.

This is a most unfortunate develop-
ment in the continuing controversy
which has raged between the Professional
Air Traffic Controllers Association, called
PATCO and the FAA,

Clearly, the stoppage iz illegal and
cannot be condoned.

The controllers should return to work
Immediately.

Today's work stoppage s the culmina-
tion of many months of rigidity and bit-
terness and, indeed, some ineptitude in
the handling of this dispute by both sides,
PATCO and FAA,

Several weeks ago, on the eve of a
threatened stoppage, at my suggestion,
the parties agreed to call in a Federal
mediator to help them resolve their dif-
ferences.

Regrettably, both sides appear to have
50 Jimited the mediator’s functions as to
make it impossible for him to offer any
meaningful help in resolving the con=-
troversy.

I believe that, in the public interest—
bearing in mind that I first believe that
the controllers must return to work—a
full-scale inquiry into the conduct of all
parties to this dispute and the grievances
which have been expressed by the air
traffic controliers themselves—many of
which grievances are, In fact, justified—
ghould be undertaken by the congres-
sional committees concerned with our
air transportation system.

Congress and the public are entitled to
a full explanation of the circumstances
which have led up to the crisis in the air
transportation field which is now facing

us,

I believe such an inquiry will show that
the work stoppage today could have been
avoided by reasonable measures had the
parties to the dispute acted providently.

Mr, President, I also believe that this
work stoppage and the postal strike,
which still goes on in New York, indicates
that there is something radically wrong
with our system of dealing with Govern-
ment employee grievances. A way must be
found to achieve better communication
between Government agencies and the
representatives of their employees, as
well as better bargaining techniques cal-
culated to avoid rigidity on either side.

Continuance of the present policy can
only lead to a tragic polarization of feel-
Ing between the Government and its em-
ployees and ultimately to the use of
troops—which I understand was neces-
sary but could have been avoided—or
other drastic measures in public employee
labor disputes such as prosecutions under
the penal law, which would further em-
bitter the situation.

No country can stand extensive labor
disputes and work stoppages against the
Government, We should be vigilant to
prevent matters from getting to that
pass,

I deeply believe our procedures are very
archaic in this matter. I think the Presi-
dent Is trying to improve them. But they
do not begin to do the job.

I think the postal strike and the work
stoppage by the air trafiic controllers are
of sufficient severity that Congress
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should get on top of them now, I hope
that we will get t0 work on the matter.

I urge the alr traffic controllers to
come back to work. I think that is their
best course, having made their point and
having called attention in many respects
to their grievances which, as I say, are
quite justified.

Mr, BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The bill ¢lerk proceeded to call the roll.

Mr, HART. Mr. President, I ask unan-
imous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE CARSWELL NOMINATION

Mr. HART. Mr. President, the legisla-
tive voice of the city of Detroit is its
common council. It has voiced its position
with respect to the pending nomination
to the Supreme Court of Judge Carswell,

It would be a mistake for me to attempt
to elaborate on that expression. It speaks
to the point and concludes that the nom-
ination should be opposed.

I think this position of the common
council reflects the feeling of the great
majority of the people of the city of
Detroit.

For the information of all Senators,
and I hope with some persuasive effects,
I ask unanimous consent that the resolu-
tion of the common council which was
gsent over the signature of George C, Ed-~
wards, its city clerk, be printed in the
RECORD.

There being no objection, the resolu-
tion was ordered to be printed in the
REcorp, as follows:

RESOLUTION OF THE CITY OF DETROIT
MarcH 13, 1970
(By Councilinan Ravitz)

Whereas, In 1948, G. Harrold Carswell spoke
in favor of racial segregation and thought
s0 highly of his speech that he had it pub-
lished in his weekly newspaper, and

Wherenas, In 1956, Judge Carswell helped
organize a group to buy the Tallahassee Mu-
nicipal Golf Course to convert it to a private
club that would bar black people, and

‘Whereas, In 19668 Judge Carswell partic-
ipated In a land sale with a restrictive
racial covenant in it, even though the Su-
preme Court had outlawed such covenants in
1954, and

Whereas, Countless distinguished attorneys
have testified that Judge Carswell has ex-
hibited his hostility to them and to the
cause of civil rights for their advocacy of
these rights, and

Whereas, Numerous legal scholars from all
over the country have declared in writing
that Judge Carswell’s level of legal compe-
tence 1z far helow the standards acceptable
for the United States Supreme Court;

Now, Therefore, Be It Resolved, That the
Comumon Council call upon U8, Benators
Hart and Griffin to vote agalnst confirma-
tion of the nomination of Judge Carswell
when the matter 18 brought to the floor of
the Senate, and

Be It Further Resolved, That coples of this
resolution be sent promptly to the two Sen-
ators from Michligan and to the President of
the United States.

Mr. HART. Mr. President, I suggest
the absence of a quorum.
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The PRESIDING OFFICER. The clerk
will call the roll.

The bill clerk proceeded to call the
roll.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MANSFIELD, Mr, President, if I
may have the aftention of the Senate,
I am about to propound a unanimous-
consent request. I wish to do it person-
ally, 50 that I will make sure that all the
corners are covered, and if I am not do-
ing so, I will be called to account.

UNANIMOUS-CONSENT AGREEMENT

Mr. MANSFIELD, Mr, President, I ask
unanimous consenf that upon comple-
tion of the Senate’s business on Tuesday
next, the Senate recess in legislative ses-
sion until 12 o’clock noon on Wednesday,
Aprll 1, 1870; and further, that immedi-
ately after the prayer, the conference
report on H.R. 514 be placed before the
Senate, and the debate thereon be limited
to 4 hours, to be equally divided and con-
trolled by the Senator from Rhode Island
(Mr. PELL) and the Senator from Missis-
sippi (Mr. STENNIS) or whomsoever they
shall designate; and that the vote on the
Stennis motion to recommmit the confer-
ence report occur at 4 pm.

Mr, PELL. Mr. President, wiil the Sen-
ator yield?

Mr, MANSFIELD. I yield.

Mr. PELL. Did the Senator mean that
there was to be a vote on the Stennis
amendment at 4 p.m.?

Mr. MANSFIELD. On the Stennis mo-
tion; and that after that is disposed of,
and not to exceed 1 hour later, there be
a vote on the conference report.

The PRESIDING OFFICER (Mr.
ScuawEIRER). The Chair would state that
the conference report is not open to
amendment, and no amendment could be
voted on.

Mr, MANSFIELD, I was referring to
the motion of the Senator from Missis-
sippl to recommit; and that after that is
disposed of, there be a vote on the con-
ference report itself within 1 hour there-
after,

Mr. ALLEN. If it is still pending.

Mr. MANSFIELD. Yes, if it iz still
pending.

The PRESIDING OFFICER., The
Chalr would state—will the Senator
finish his statement?

Mr. MANSFIELD. That is the state-
ment. Up to that point, is it understoed?

Mr, JAVITS. Mr. President, one other
point if the Senator will yield. It is
understood that the Stennis motion to
recommit will be concerned with the so-
called Stennis amendment?

Mr. STENNIS. That is correct, Mr,
President. May I ask the majority leader
a question at this point?

Mr. MANSFIELD. Yes.

Mr. STENNIS., If the Senator will yield
to me.

Mr. MANSFIELD, Yes, indeed.

Mr. STENNIS. I just stated that the
motion the Senator from Mississippi has
in mind would be on the amendment re-
ferred to by the Senator from New York,
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I have in mind, now, a general motion to
recommit generally, without assigning all
the reasons. There may be others who
would want to be more specifie.

It has been agreed, as I understand,
that they would have a chance to offer
that if there is either an amendment to
my motion or another motion to recom-
mit. Say, it refers to section (¢). I want
that clearly understood—that no one
else is cut off and that some time be
allowed.

Mr, JAVITS. Mr. President, the inten-
tion of the majority leader—and he will
correct me if I am wrong—is that when
the 1 hour debate has expired after the
vote on the Stennis motion to recommit,
concerned with the Stennis amend-
ment-—however he may phrase it—that
during that hour if he or Senator PeLL
yields time, or even without time, an-
other Member might make a motion to
recommit, That will then be voted on
immediately before the vote up or down
on the conference report. Assuming that
the conference report still survives, it
will be voted on up or down within 1 hour
after—that is, when the 1 hour expires—
after the first vote on the Stennis motion,

Mr, MANSFIELD. I concur completely
with the Senator from New York's
explanation.

Mr. JAVITS. Is that all right with the
Parliamentarian?

The PRESIDING OFFICER. The
Chair would ask if the motion to recom-
mit with instructlong is solely llmited to
the Stennis amendment.

Mr. JAVITS. As I understand it, the
parties on the other side, Senator
StEnNIs included, say that the first mo-
tion which we will face within 4 hours
after 12 o’clock on Wednesday will be &
motion to recommit, with instructions,
or some motion regardihg the Stennis
amendment. The Senator then says that
in the succeeding hour after that Is
voted on, assuming that the conference
report 1s still before us, there may be
other motions to recommit also regard-
ing the Stennis amendment; whatever
there is will then be voted on immedi-
ately before the vote up or down.

Mr. GRIFFIN, It need not be lmited
to the Stennis amendment.

Mr. JAVITS. It need not. I will ac-
cept that. Any other motion to recom-
mit will then come between the time of
voting on the Stennis amendment and
1 hour thereafter.

As I understand the parliamentary
rule, it must be voted on after the time
has expired—to wit, 1 hour—and im-
mediately thereafter the unanimous-
consent request calls for a vote, up or
down, on the conference report, assum-
ing that it is still before us.

Mr. MANSFIELD. That is correct.

The PRESIDING OFFICER, Is there
objection?

Mr, STENNIS. Reserving the right to
object, it seems to me that the time for
debate on any of the motions to recom-
mit, in addition to the general one I al-
luded to, should come beforz the begin-
ning of this 1-hour debate on the con-
ference report as a whole, It was a bill.
So if some time will be allowed—
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Mr. MANSFIELD. The time would be
under the control of the Senator from
Mississippi and the Senator from Rhode
Island.

Mr. STENNIS. There are oniy 2 hours
in all for each side. Suppose we might
have—I do not know whether we will,
but suppose we might have three or
four proposals, motions to recommit,
with a specific inztruction. It would take
more than the 2 hours for each gide, per-
haps.

Mr. MANSFIELD. How about 6 hours,
and we wiil come in at 10 o’clock?

Mr. STENNIS. That would be all right,
Jjust so that there is enough time to argue
them. I do not want to delay.

Mr. JAVITS, Six hours is fine.

Mr, MANSFIELD. I change the re-
quest so that the time to be divided be-
fore the vote at 4 o’clock will be 6 hours
equally divided.

Mr. JAVITS. We will come in at 10
a.m, and vote at 4 p.un. on the Stennis
amendment.

The PRESIDING OFFICER, Will the
Senator from Montana restate the last
point?

Mr, MANSFIELD. I just changed the
hours to be allocated from 4 to 6 hours,
the rest of the proposal to remain as is.

Mr, GRIFFIN, And to come in at 10
o’clock.

Mr, MANSFIELD. That is implied. We
will get to that specific request later.

The PRESIDING OFFICER. Is there
objection to the unanimous-consent
request?

Mr, ALLEN., Reserving the right to
object, I think there is more to come, and
I would like to hear the rest of it.

The PRESIDING OFFICER. The Sen-
ator will proceed.

Mr. HOLLAND. Mr. President, reserv-
ing the right to object—and I shall
not object—unless I misunderstand the
situation, I understood that the unan-
Imous-consent agreement would also fix
a time for the vote on the Carswell nomi-
nation.

Mr. MANSFIELD. I am getting to that.

The PRESIDING OFFICER. The
Chair just stated that the Senator was
to proceed with the whole package,

Mr. HOLLAND. I ur:derstand that the
Presiding Officer was about to put the
question on the package up to now.

The PRESIDING OFFICER. The
Chair gmended that.

Mr. HOLLAND, I thank the Presiding
Officer.

Mr. MANSFIELD (continuing). That
upon the completion of the Senate’s busi-
ness on Friday, April 3, 1970, the Senate
recess, in executive session, until 10 a.m.,
Monday, April 6, 1970; that immedi-
ately after the prayer on Monday, April
6, the Chair wili place before the Senate
the nomination of G. Harrold Carswell.
At that time, if such a motion has not
previously been offered—that is, during
the previous week—the Senator from
Indiang (Mr. Bayx) or his designee will
move that the nomination of G. Harrold
Carswell be recommitted to the Judiclary
Committee; that the debate on that mo-
tion on Monday, April 6, wili be limited
to 3 hours, to be equally divided between
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and controlled by the mover of the mo-
tion and the Senator from Nebraska (Mr,
HrUsga) or whomsoever they may des-
ignate.

Further, that the vote on the motlon
to recommit will occur at 1 p.m., Monday,
April 6, 1370—the Senate convening that
day at 10 o’clock—or as soon thereafter,
as 8 motion to table the recommital mo-
tion is disposed of, if such a motion to
table is made; that if the motion to re-
commit the nomination on Monday,
April 6, 1970, at 1 p.m., does not prevail,
or the motion to table the recommital
motion does prevail then the vote on the
confirmation of the nomiration of G.
Harrold Carswell will occur at 1 pm. on
Wednesday, April 8, 1870,

Mr. SCOTT. Foliowing 3 hours of de-
bate.

Mr. MANSFIELD. Following 3 hours
of debate.

Mr, BROOKE, Mr. President, will the
Senator yleld for a question?

Mr. MANSFIELD. I yield.

Mr. BROOKE. Would there be an op-
portunity for & motion to table on
Wednesday?

Mr. MANSFIELD. Yes, indeed.

Mr, BROOKE, Would that be written
into the consent agreement, as well?

Mr. MANSFIELD. That motion, may I
say, always Is in order.

Mr. BROOKE. We have spelled it out
on Monday, and I think we ought to be
able to spell it out on Wednesday.

Mr, HRUSKA, Mr, President, it is not
my information that a motion to table
would always be in order if there is a
unanimous-consent agreement to vote at
a time specific, and I should like to have
some information on that from the
Chair,

The PRESIDING OFFICER. The Sen-
ator from Nebraska is correct, that nor-
mally the situation would preclude a mo-
tion to table. But the way the question
was stated, the agreement does include a
motion to table as a possibility.

Mr. HRUSKA. And when would that
motion to table be eligible?

The PRESIDING OFFICER. Af{ 1
o'clock after debate,

Mr. HRUSKA. At the conclusion of
the debate?

The PRESIDING OFFICER. That is
correct.

Mr. HRUSKA. To be followed by a vote
on the nomination proper, depending
upon the outecome of the vote?

Mr. MANSFIELD. That is correct.

Mr, BROOKE, Mr. President, I am ask-
ing the majority leader if that will be
written in the unanimous-consent agree-
ment .

Mr. MANSFIELD. We will be glad to
write 1t in, to make sure, and I add #
to the unanimous-consent request,

The PRESIDING OFFICER. Is there
objection?

Mr. BAYH. Mr. President, I reserve the
right to object.

Mr. ALLEN. Mr President, I reserve the
right to object.

The PRESIDING OFFICER. The Sen-
ator from Alabama is recognized.

Mr, ALLEN, Mr. President, I want t¢
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commend the distinguished majority
leader for reconciling the irreconcilable
and coming up with this request, which
seems to meet with general approval. I
would like to inquire as to what the
pending business will be before the Sen-
gte if the agreement is made.

Mr. MANSFIELD. We wlill go back on
the Carswell nomination. I daresay there
will be little speaking on that, but the
Senate will then proceed to the con-
sideration of the stockpile bills, the ex-
tension of Hill-Burton, the rural tele-
phone bill, and other measures. There is
plenty to occupy the attention of the
Benate.

The PRESIDING OFFICER. Is there
objection to the request of the Senator
from Montana? The Chair hears nonhe,
and it is so ordered.

The unanimous-consent agreements,
later reduced to writing, are as follows:
UNRANIMOUS-CONSENT AGREEMEMNT

Ordered, that effective after the prayer on
Wednesday, April 1, 1970 (with the Senate
convening in legislative sesslon at 10 a.m.),
further debate on the conference report on
HR, 514, primary and secondary education,
be limited to six hours with the time to be
equally divided and controlled by the Senator
from Rhode Island (Mr. PeLyr) and the Sena-
tor from Mississippt (Mr. STENKIS), after
which the Senats wlill immediately proceed
to vote on the Stennis motion to recommit,
with or without instructions. After the vote
on the Stennis motion there will be an hour
of debate on adoptlon of the report should
the Stennls rnotion fail with the time to he
equelly divided and controlied by the Sena-
tor from Rhode Island (Mr, PeLL) and the
Senator from Mississippl (Mr. STENNIS), fol-
lowing which any other motions to recom-
mit with or without instructions if offered
will be voted on without further debate, to
be followed by a vote oh the adoption of the
conference report If it has not otherwise
been disposed of.

UnaNIMOUS CONSENT AGREEMENT

Ordered, that effective on Monday, April 6,
1670, (with the Senate convening ln execu-
tlve session at 10 am.) further debate on the
nomination of G, Harrold Carswell to be As-
soclate Justice of the United States Supreme
Court, with the pending guestion on the
motion of the Senator from Indisna (Mr.
Bayh), to recommit the nomination to the
Commltiee on the Judiclary, be limited to
three hours bo be equally divided and con-
trolled by the Senator from Indiana (Mr.
Bayh) and the Senator from Mebrasks (Mr.
Hruska), or whomever they may desighate,
with the vote coming at 1 o’clock, or follow-
Ing a vote on & motion to table the motion to
Tecommit If such a motion should first be
offered, Pollowing the above vote or votes
the Senate will proceed to vote on the con-
frmation of the nomination at 1 o'clock on
April 8, 1970, or following the vote on a mo-
tlon to table the nomlnation should such
motion be made, and if the nomination ls
siil] before the Senate.

ORDER FOR ADJOURNMENT FROM
TUESDAY, MARCH 31, TO WEDNES-
DAY, APRIL 1, 1970, AT 10 AM,

Mr. MANSFIELD, Mr, President, I ask
unanimous consent that at the conclu-
sion of business on Tuesday, March 31,
1970, the Senate stand in adjournment
until 10 o’clock a.m. on Wednesday next,
April 1, 1970.
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The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR ADJOURNMENT FROM
FRIDAY, APRIL 3, 1970, UNTIL 10
OCLOCK AM. THE FOLLOWING
MONDAY, APRIL 6, 1970

Mr. MANSFIELD, Mr, President, I ask
unanimous consent that at the conclu-
sion of business on Friday next, April 3,
1970, the Senate stand In adjournment
until 10 ¢’clock a.m, the following Mon-
day, April 6, 1970.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR ADJOURNMENT FROM
TUESDAY, APRIL 17, 1970, UNTIL
WEDNESDAY, APRIL 8, 1970, AT 10
AM,

Mr, MANSFIELD. Mr, President, I ask
unanimous consent that at the conclu-
sion of business on Tuesday, April 17,
1970, a week from this Tuesday, the Sen-
ate stand in adjournment until 10 o’clock
the next morning, Wednesday, April 8,
1970,

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, BAYH. Mr. President, reserving
the right to object—and I shall not ob-
ject—I should like for the REecorp to
show that I hope the majority leader’s
request for coming in at 10 a.m. tomor-
row morning does not rely on the need
to move to the second order of business
alluded to in the last part of the unani-
mous-consent request.

Mr. MANSFIELD. Well, time and the
Benate will tell.

All I can say is thanks.

ORDER FOR RECOGNITION OF
SENATOR YOUNG OF OHIO
TOMORROW

Mr. MANSFIELD, Mr, President, I ask
unanimous consent that when the Sen-
ator from Missouri (Mr. EAGLETON) com-
pletes his remarks tomorrow, the Senator
from Ohio (Mr, YouNG) be recognized for
not to exceed 15 minutes.

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

PROGRAM

Mr. SCOTT. Mr. President, will the
Senator from Montana yield?

Mr. MANSFIELD, I yield.

Mr, SCOTT. It is my understanding
that no rollcall votes are planned for
tomorrow, or for Tuesday next. Would
that be the understanding of the major-
ity leader?

Mr. MANSFIELD. Not necessarily, be-
cause there are a number of stockpile
bills—16, I believe. There Is also the
question of the Hill-Burton extension,
and the question of the rural telephone
extension. If the appropriate Members
are here, it is possible that there would be
votes on these measures,

I see the distingulshed Senator from
Delaware (Mr, WirLLiams) is in the
Chamber, He has a vital interest in the
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stockpile bills and has served notice that
he has an amendment to offer to each
of those bills. If appropriate Senators
are on the floor, we would like to take
them up and get them out of the way.

Mr., WILLTIAMS of Delaware. Let me
say to the distinguished majority leader
ghﬁ; there will be some votes on those

ills.

Mr. MANSFIELD. It all depends, but
it appears that there will be no postal
legislation this week. The conferees are
mieeting, and the possibility that we
would have had to remain in session over
the two-day recess I think has been
negated because of that fact.

Mr. SCOTT. I thank the majority
leader.

ORDER FOR TRANSACTION OF
ROUTINE MORNING BUSINESS

Mr, BYRD of West Virginia. Mr. Pres-
ident I ask unanimous consent that on
tomorrow, following the two special or-
ders previously alluded to, there be a brief
period for the transaction of routine
morning business.

The FRESIDING QFFICER. Without
objection, it Is so ordered,

ORDER FOR LIMITATION ON STATE-
MENTS DURING TRANSACTION OF
ROUTINE MORNING BUSINESS ON
TOMORROW

Mr. BYRD of West Virginia. Mr, Pres-
ident, I ask ynanimous consent that dur-
ing the period for the transaction of rou-
tine morning business on tomorrow,
statements therein be limited to 3
minutes,

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr, Pres-
ident, I suggest the absence of a quorum.,

The PRESIDING OFFICER. The clerk
wlil call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. BYRD of West Virginla. I ask
unanimous consent that the order for
the quorum call will be rescinded.

The PRESIDING QOFFICER. Without
cbjection, it is so ordered.

ORDER FOR RECOGNITION OF
SENATOR AIKEN TOMORROW

Mr, BYRD of West Virginia. Mr, Pres-
ident, I ask unanimous consent that on
tomorrow, at the conclusion of the re-
marks by the able Senator from Ohio
(Mr. Youncg), the able senior Senator
from Vermont (Mr. AIKEN) be recog-
nized for not to exceed 30 minutes, prior
to the period for the transaction of rou-
tine morning business.

The PRESIDING OFFICER. Without
objection, it is s0 ordered,

ORDER OF BUSINESS

Mr. BYRD of West Virginia. Mr, Pres-
ident, I suggest the absence of a quorum.
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of the major problems in defense con-
tracting and a cause of the present scan-
dalous system is the Unk-Unks. Con-
tractors can anticipate that in certain
areas there will be unknowns. These are
the known unknowns. But what really
baffles them, according to Drake, are the
unanticipated unknowns which pop up
during key phases of defense weapon
system production.

The article proposes a number of re-
forms, many of which have considerable
merit., However, I must say that I am
unable to comprehend very clearly one
key paragraph from Drake’s article
which prescribes reform in the following
terms:

What 1s really needed 1s reformed policy
that includes viable esfimating procedures
and & procurement policy for major system
acquisitions that is consistent with the tech-
nical developiment process and the evolution
of & sound technical baseline on which to
formulate realistlc estimates of cost and
schedule.

Perhaps that paragraph should he
added to the Unk-Unk’s.

While this is not the place to outline
the reforms needed in defense procure-
ment in detail, my own view is that we
must prevent buy in bidding-—deliberate
low bidding to get a contract.

We should institute day-to-day super-
vigion of contract costs—called ditch-
digging in the trade—rather than relying
on some new contract system—such as
total package procurement or PERT or
PEP or value engineering. Essentially,
these are gimumicks and publie relations
measures rather than fundamental
means of checking costs and waste.

We need more production of proto-
types before major production begins,
The way to meet the problem of both
known unknowns, and Unk-Unk’s, is to
build a prototype first.

If it does not fly, if the wings crack,
if it fails to meet specifications, if it is
too far advanced for the state of the art,
all that has been lost are the funds for
development and the prototype. That
might be high, but it is & great deal less
than the huge overruns we are now ex-
periencing on the C-54A, Poseidon, MBT~-
70, and, in fact, every major weapon In
the weapons system arsenal.

Finally, I would say we need to sim-
plify our weapons. We are in trouble be-
cause weapons are asked to do too much.
The black boxes, the compasses and
radars and gyroscopes, and the weight
produced a generation of weapons which
are far too costly, are almost never de-
livered on time, and which do not func-
tion according to their specifications.

I commend the article and the prob-
lem of the Unk-Unk’s to the readers of
the Recorp. I ask unanimous consent
that the article be printed in the REecorb.

There being no objection, the article
was ordered to be printed in the REcorp,
as follows:

{From the Washington (D.C.) Star,
Mar. 25, 1970]
UNE-UNEKs Mak DEFENSE CONTRACTS
(By Orr Kelly)

Anyone who wants to know what to do
about cost overruns, poor performance and
ail those bugaboos of the mlilitary weapons
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business should take a long look at Hudson
B. Drake’s TNE-UNK Chart.

Drake, director of the President’s Com-
mission on White House Fellows whlle on
leave from North American Rockwell Corp.,
18 the author of one of two recent articles in
the Harvard Business Review that have re-
cetved widespread attention in the defense
industry,

Drake's article, In the January-February
igsue, is entitled “Major DOD (Department of
Defense) Procurements at War with Reallty.”
The other piece, “Anguish in the Defenge In-
dustry,” appeared in the November-Decem-
ber issue and was written by Richard M. An-
derson, director of H. R. Land & Co., a Los
Angeles consulting Arm.

Together, they give » broaed pleture of what
1s wrong with both the Defense Department
and defense Industry.

A large foldout chart showlng how un-
Enowns are gradually eliminated during the
development of a new weapons system ac-
companles Drake’s article.

There are two kinds of unknowns—known,
or anticipated, unknowns, and unknown, or
unanticipated, unknowns—referred to as
UNK-UNKs,

The UNEK-UNKs, obyviously, can be more
troublesome and more costly than antici-
pated problems simply because they are un-
expected.

Such a problem has just occurred in the
F-111 airplane. Even though the plane has
been flying for several years, even in combat,
the entire fleet, except for seven research
planes, s now grounded because of a totally
unanticipated problem with a new kind of
ateel used in the wing.

What Drake’s chart shows is that, in the
typical major development program, the
UNK-UNKs normally don't rear their ugly
little heads until weil along in the program,
when the systemn is being put together and
tested. Most importantly, that ls after the
government and contractor have signed a
contract agreeing on price and production
schedule,

Drake thinks some of the things done un-
der the Nixon administration are moves in
the right direction—but he thinks much
more needs to be done.

“What 1s really needed,” he writes, “is re-
formed policy that includes viable estimating
procedures and a procurement policy for
major system acquisitions that is conslstent
with the technical development process and
the evolution of a sound technical baseline
on which to formulate realistic estimates of
cost and schedule.

“Until this reform comes, a sense of emerg=-
ency will permeate major-system work, and
the public, conscious of this tension, will
continue in its attitude of near panic.”

While Drake’s recommendations are di-
rected primarlly at the Pentagon, Anderson
argues that the defense contractors had bet-
ter shape up, too.

Some reforms instituted in the early 1980s
by Robert S. McNamara were good, but he
failed to bring the confractors along with
him, Anderson feels. McNamara set up a
“contract definitlon® program, for example,
in which the goal was t0 work out on paper
the broad outlines of a new program,

“More accustomed to constant fire fight-
ing than thorough planning, the sizable con-
tractor task forces assembled to accomplish
this task often did not know how to go about
their planning function,” Anderson writes.

Because they did not do their planning
well, he says, “it was a rare competition In
which at least one of the contenders was
not willing 1o revert 1o the habits of the old
envirooment and bid whatever it took fo
win the award. . .

“In short, contractors often signed fixed-
price, total-package contracts at prices be-
low the expected costs, containing risks that
were not thoroughly appraised, and for which
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they lacked the mansgement disciplloe
necessary to perform the work in an eficlent
manner.

“With hindsight, such bidding appears In-
credibly nalve. But at the time many exper.
enced defense-industry managers thought it
nalve to do anything else.”

Thls, one must remember, was written well
before the president of Lockheed asked the
Defense Department for financial help on
four contracts—two of them total-package
programs cn which Lockheed was the prime
contractor,

The danger now ls that demands for re-
form will center on the wrong things rather
than the real problems, with the result that
the real problems will remain unsloved and
that the country will lose the full advantege
of the advanced technology that landed a
man on the moon,

‘The loss will not be only in military and
space technology but in those areas such as
pollution control and surface transportatlon
where the skills of the milltary-industrial
complex might help us to keep this a livable
world.

NOMINATION OF GEORGE HARROLD
CARSWELL TO THE SUPREME
COURT
Mr. GURNEY. Mr. President, the real

issue in the current dispute ower the
confirmation of the nomination of a Su-
preme Court Justice is whether Pres-
ident Nixon will have the right to change
the direction of the Court by appoint-
ing a strict constructionist, as he prom-
ised the American people he would do
before his election.

In an effort to prevent the Presideni
from fulfilling this pledge, attacks have
been made on the character, abllity, and
philosophy of, first Judee Haymsworth
and now, Judge Carswell. Yet these ats
tacks are basically unfair, because they
are made in an effort to conceal the real
reason for the opposition to President
Nixon’s nominees.

An editorial published in the Washing-
ton Daily News of March 23 puts the is-
sues in the Carswell nomination in their
true perspective. I ask unanimous consent
that the editorial be printed in the Rec-
orp, and commend it to the attentlon of
Senators.

There being no cbjection, the editorial
was ordered to be printed in the Recosp,
as follows:

THE CARSWELL CASE

What must be remembered about thes
Senate battles over Supreme Court nomins-
tlons is that a struggie of epochal propor-
tlons is under way as President Nizon ai-
tempts tO Use every opportunity to shift the
U.8. Bupreme Court to the right—as hs
pledged repeatedly in his campaign to do.

The northern Democrats, civil rights lead-
ers and other llberals who liked the liberal
expansionist rulings of the Warren Court
of the past 17 years and want no change are
fighting with every device at their command
to block the President’s intentions,

It 13 our belief that, along with other
things, the American people in their 1068
presidential vote did opt for a change I Bu-
preme Court direction, particularly In such
fields as pornography and police powers, and
for more consideration for the rights of vic-
tims versus the rights of criminals and pro-
testors.

If oppomnents should succeed in blocking
the current nominee, Judge 3. Harrold Cars-
well, 1t’'s 10-to-1 they will face another
fight agalnst “a strict constructionlst of the



March 26, 1970

Constitution” nominee. They are correct in
sitaching great Importance to each Supreme
Court nominee sihce President Mixon prob-
sbly will have enough appointment oppor-
tiunifles to set the court’s philosophy for
years to come,

In our oplnion, unless someone has “anti”
enidence of a stronger nature than has so
far been revealed, the nomination of Judge
Carswell should be confirmed.

We helleve Judge Carswell’s word that he
Jong sinece has shelved any tendency to raclal
prejudices he once might have had.

The other chief weapon being used against
him, the claim he 18 some sort of a legal
premy, seems mighty stratned and contrived
o us,

Judge Cerswell may not be the greatest
legal mind sitting on a lower federal court
today.

But, s even his opponents know, some of
the greatest justices In history came to the
court without great legal reputations. And
twice slnce hiz nomination has been before
the Benate, the American Bar Association’s
standing committee on the federal judiciary
has unanimously concluded that Judge Cars-
well & quelified as to “lntegrity, judicial
temperament and professlonal competence to
#t on the Supreme Court.”

He served four years as # distriet attorney,
10 years as & federal district judge in North-
¢m Florida and in June, 1969, was confirmed
wenimously by the Senate for elevation to
the Pifth Circuit Court of Appeals.

It I8 passing strange that if Judge Cars-
well’s Judiclel record was as low-grade as op-
panents now clalm, no voices of protest were
raised when he was nominated to the appeals
court—the nation’s second highest court.

Most damaging specific development
sgainst him in our opinion has been the un-
efplalned declsion by the respected retired
chief judge of the Fifth Circuit Court of Ap~
peals, Elbert P, Tuttle, of Atlanta, that he
wuld not testify in support of Judge Cars-
vell's nomination. This after Judge Tuttle
hed sent a letter to the Benate Judiclary
Committee offering to testify “to express my
greai confldence in him as a person and a
Judge.”

Fifth Clreuit Judge John Minor Wisdom of
New Orleans has made clear, too, he is not
supporting the Carswell nomination but alsa
nys he 15 not opposing him. Three other
o Judge Caswell’'s colleagues of the Fifth
Circult have written glowing letters stating
he 1s qualified in every way for the highest
bench, but still others have not come to his
pupport.

It s worth noting that opponents who are
making so much out of the lack of unani-
mous support for Judge Carswell from his
dreuib court colleagues were totally unim-
pressed By the unanimous support given by
bls cohorts of the Fourth Circuit Court of
Appeals for Judge Clement F. Hainsworth
When he was an unsuccessful Supreme Court
hominee before Carswell.

It also 18 worth noting that practically
every senator now opposing Carswell opposed
the Heynsworth nomination,

The Supreme Court desperately needs to
be at full strength. Unless someone llke
Judge Tuttle has some strong evidence—and
8 willlng to speak up—the Benate should
tonfirm Judge Carswell and let the court get
on with its work.

ISRAEL MUST BE ALLOWED TO
DEFEND ITSELF

Mr. HARTEKE. Mr, President, Monday’s
announcement by Secretary of State
Rogers of the administration’s decision to
withhold sale of jet aircraft to Israel can
only serve to encourage Soviet and Arab
intransigence in the Middle East. It is a
further sign-—if any more were needed—
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that thls administration deludes itself
into thinking that it can win some meas-
ure of Arab favor by vacillating and back-
tracking on its commitments to Israel.

There could hardly be a greater delu-
sion, Arab leaders will settle for nothing
less from the United Stiates than a re-
nunciation of our historic iles to Israel.
That, of course, is unthinkable and,
therefore, we can only be pursuing a
will-o’~-the-wisp in our pursuit of influ-
ence with Israel’s mortal enemies.

At the same time, by causing Israel
to question our constancy and determli-
nation, we run the grave risk of impelling
that brave people to an act of despera-
tion. We surely cannot expect them to
watch unconcernedly as the Russians arm
and rearm the Arabs with vast quantities
of new weapons. Nor can we expect them
to hazard their existence on our estimate
of their needs. They must and will de~
termine for themselves the risk to their
very survival. And if, through our negli-
gence, they decided that the arms imhbal-
ance appears to be growing too great in
favor of the Arabs, we should not be
surprised to see Israel launch another
preemptive strike against their enemies.

And that would mean yet another re-
newal of full-scale war in an area that
has known too much war during the last
quarter century. I need hardly remind
my colleagues how surpassingly danger=
ous to world peace would be that kind of
outbreak, and how ruinous to the nations
in the region.

Yet we are told that the precise pur-
pose of Amerleca’s policy in withholding
arms from Israel is to prevent war, to
stabilize the political situation. Mr.
President, I can only characterize that
view as fatuous. It completely ignores the
psychology of the situation. It completely
ignores the history of it. It concentrates
instead on the kind of geopolitical ab-
stractions that led QGerman planners
from one disaster to another during this
century. It is a view so full of danger to
our own vital interests in the Middle
East that I find it hard to believe that
it was formulated by American officials.
But it was, of course, and that 1s the
tragedy of it.

Mr. President, we had best stop de-
luding ourselves. We had best stop imag-
ining that we can purchase the good will
of those who revile us by playing games
with the security of our one and only
friend and ally in the region. We need,
instead, to repeat over and over again—
and back our words with actions—that
we intend to continue to supply Israel
with the tools of survival, so that neither
the Arabs nor their Soviet manipulators
will be able to suppose that time is on
their side in the monstrous campaign to
destroy Israel.

In the meantime, as a thoughtful con-
stituent of mine, Mr. Barnett Labowltz,
recently wrote me:

The U.8. should continue to counsel Israel
in its use of military power, to generosity
and humanity in 1ts relations with the Arabs
who live in the occupied territories, its con-
cern for Arab refugees. No friend of Israel
would wish other advice to be glven.

Military strength, generosity, and hu-
manity—that Is the formula for lasting
peace in the Middle East, I strongly urge

9601

President Nixon and Secretary Rogers
to do all in America’s power to lmple-
ment it.

DRUG ABUSE

Mr. SCHWEIKER. Mr. President, drug
abuse and the related problems of phys-
ical and psychologcial damage caused by
drugs is one of the most important prob-
lems confronting youth in our metropoli=-
tan areas. We in the Senate are especially
fortunate that the distinguished Senator
from Iowa (Mr. HucHES) hes given the
problem his special atiention. The Spe-
cial Subcommittee on Alcoholism and
Narcotics, chalred by Senator HUGHES,
on which I am privileged to serve, is pres=-
ently conducting hearings on this impor=
tant problem, and the festimony pro-
vided by experts from all levels of Gov-
ernment and medical sciences has been
invaluable.

Yet even as the hearings continue, and
the problem gains increasing national at-
tention, our treatment facilities for ad-
dicts are becoming overcrowded and fre-
quently losing funds. The Surgeon Gen-
eral hag certified only two States as hav-
ing adequate treatment facillties: New
York and California. My State of Penn-
sylvania has few treatment facilities ade-
quately financed well enough to meet the
growing needs ameng our youth.

Philadelphia’s treatment facilitles, for
example, are constantly overcrowded.
The March 15 edition of the Philadelphia
Inqulrer printed an excellent article
about the growing problem of drug ad-
diction among youth, and the difficulties
of providing adequate treatment and care
for them, and I request that this article
be Inserted at the completion of my
statement.

The problem in Pittsburgh is equally
bad. A study sent to me by Charles
Cohen, a counselor at the Allegheny
County Juvenile Detention Home in
Pittsburgh, showed that 63 percent of
children from 10 to 17 years old that he
interviewed had experimented with
drugs. These children are the victims of
our inadequate facilities. For these chil-
dren the future is not particularly bright,
since they are awaiting disposition by the
courts, and the courts have nowhere to
send them for treatment if they have
serious problems with narcoties.

It is my understanding, from discus-
sions with officers of the court in Pitis-
burgh, that the problem among youth is
hecoming more acute rather than lessen-
ing. They are simply frustrated by the
lack of treatment facillties for youth.

Pittsburgh is also an excellent example
of the problem we face in the future. For
whereas the city has inadequate treat-
ment facilities, the television stations
which usually reach the young have done
an excellent job in exposing the problem.
However, there is no single approach to
this problem. We cannot have educa-
tional programs, without treatment fa-
cilities and expect to solve the problem.
We must insure on-going treatment fa-
cllitles to meet the problem.

Thus, it distresses me greatly that one
of Pittsburgh’s better facilities is In
danger of being closed. The Hill House
Rehabilitation Center which treats 700
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we aré doing injury to our national spirit
that will be difficult to repalr.

“Well, what to do? How do we get out of
this mess?

“The way to stop the war 1s simply to stop
fighting. Let us not worry about losing face
In offering peace, France was in almost ex-
actly the same positlon In Algeria some
years ago, but finally declded that her effort
was hot only wrong, but futile. She got out.
Fo one has reviled her for her action, Rus-
sla overplayed her hand in Cuba, and was
forced to withdraw. No one calls Russia a
paper tiger.

“Nations all over the earth have dreamed
great dreams around the American Image.
Por thelr sake, but even more for ours, let
us hope they will again”

ARALYSIS OF JUDGE CARSWELL'S
RECORD

Mr, BAYH. Mr, President, the Ripon
Society and the Law Students Con-
tethed for the Courts yesterday released
the most thorough analysis yet presented
of Judge Harrold Carswell’s judicial
record.

A earlier study prepared by these
groups had been criticized by the Justice
Department as “‘unreliable” because it
incleded only Judge Carswell’s published
opinions and excluded his unpublished
ones. In response, these young lawyers
tonducted a survey of every appeal to
the fifth circult between the years 1959
and 196%—nearly 7,000 cases.

Mr. President, I believe that the re-
sults of this study cast grave doubt on
the qualification of Judge Carswell for
the High Court. Of the 122 cases—re-
ported and unreported—decided by Judge
Carswell over the 1l-year period and
appealed to the fifth circuit, over 40 per-
cent were reversed. Of the 67 district
court judges In the fifth cireuit with 20
or more decislons appealed, Judge Cars-
well ranks 6lst—that 1s, in the bottom
10 percent—in rate of afirmance,

But the most startling fact revealed
by this study ls that Judge Carswell’s
performance worsens as time goes on.
Grouping his decisions chronologically,
the judge was reversed on 25 percent of
his first 30 appeals, 33 percent of the next
30 appeals, 48 percent on the next 31 ap-
peals, and 53 percent of the last 31 ap-
peals, This compares to an average rate
of reversals for all fifth circuit district
judges varying only slightly over the 11-
year pericd from a high of approximately
30 percent to a low of 23 percent.

I do not believe the Senate should con-
firm for the Supreme Court the nomina-
tion of a man with such an uhdistin-
gulshed record. And I am deeply trou-
bled at the concept of a Supreme Court
Justice who is Increasingly unable to fol-
low existing precedent—increasingly de-
termined to impose his own views of the
law in the face of superior decisions to
the contrary. I cannot believe that the
Senate can support for the Supreme
Court & judge who not only has a medi-
ocre record, but who becomes less and
less able the longer he serves on the
bench,

I ask unanimous consent that the en-
tire analysis by the Ripon Society and
Law Students Concerned for the Court
be printed in the RECORD.

There being no objection, the analysis
was ordered to be printed in the RECORD,
as follows:
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ANALYSIS OF JUDGE CaARSwELL'S RECORD

The following is a brief summary of the
purpose, methods, and resulte of a study
of the judicial record of Judge G. Harrold
Carswell by the Law Students Concerned For
the Court.

I. PURPOSE

The Law Students Concerned for the Court
released a statistical study of the judicial
record of Judge Carswell at a press confer-
ence in Washington, D.C. on March 5. The
study used five objective criteria to com-
pare the record of Judge Carswell with that
of the other Judges in the 5th Circuit Dis-
triet Courts and the District Judges of the
country as & whole. Probably the most im-
portant criteria was the reversal rate of those
decisions appealed from Judge Carswell's 84
opiniong printed in F. Supp. Of these de-
cisions, 17 were appealed and 10 were re-
versed—a rate of 68.8%—almost three times
the national average. This result was disre-
garded by a Justice Department spokesman
a8 unreliable since it represented only a small
portion of Judge Carswell’s total record.
{Washington Post, 3/6, p. A-15.)

This responge led the Law Students Con-
cerned for the Court to issue a challenge to
Attorney General John Mitchell. The chal-
lenge was a request that the Attorney Gen-
eral publicly set a minimum standard of
ranking by reversal rate which a nominee
to the Supreme Court ought to have, The
challenge was issued In a letter to the At-
torney General Which was alst released to the
press on March 11. (See Attachment No, 1)
In accordance with this challenge, the Law
Students vowed to examine every 6th Cir-
cuit appellate decision for the last twelve
years In order to record every single ap-
peal from Judge Carswell's declsions as a
District Judge thereby setting forth the
complete record as apparently required by
the Justice Department.

While no respohise to the challenge was
received, the Law Students proceeded with
their second study. The resulis, we think,
add new substance to the record of Judge
Carswell. While they are most consistent with
the previous statistical study and with the
statements of Dean Bok of Harvard, Dean
Pollak of Yale, and Prof. Van Alstyne of
Duke, among many who have registered their
dissent to this nomination, thls new study
i8 revealing In itz own right. The results
strongly indicate that Judge Carswell most
assuredly falls to present the credentials ex-
pected of a Supreme Court nominee—and in
fact, is quite far removed from such cre-
dentials.

II. METHODS

This study includes an examination of
every 5th Circuit appellate deolsion begine
ning with wolume 252 of the Federal Re-
porter, Second Serles, and continuing up to
volume 419, the most recent ohe. Every &th
Circult decislon was recorded on s card, ag
was the name of the District judge who
wrote the opinion from which the appeal
was taken. Only those declsion for which
a District judge was named, which included
almost all of them) were recorded. Appellate
rulings oh decisions hy administrative agen-
cies (eg NLRB) were disregarded.

The appellate rulings were tabulated in
three categories: (1) afirmances, (2) rever-
sals, and (3) those afirmed In part and re-
versed in part, Judgments vacated were
treated as reversals, Whenever necessary the
appeliate decision was closely read in order
to determine whether the decision below was
essentially afirmed or reversed.

The study was basically looking to see If
the ruling on a point ¢f law by the Districs
judge was allowed to stand by the Court of
Appeals. Every effort was made to fairly place
a decision in one of the above categories
Judgments modifiad were not recorded as
such, although it the modification was
clearly a reversal then it was placed in that
category.
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Appellate declsions were sll shepardized
although only those rulings amounting to an
affirmance or reversal or part thereot were
counted. “Cert. Denled,” “U.8, Appeal Pend-
ing” and “modifled” (unless dispositive)
were not recorded. Shepardizing belng com-
pleted, the declsions were then sorted and
tabulated by the judge using the three cate~
gories mentioned.

I, RESULTS
A. Reversal record

Judge Carswell had 122 declsions appealed
to the Fifth Circuit or the Supreme Court.
T0 of these were afirmed—46 Were reversed—
with 6 being affirmed in part/reversed in
part. Judge Carswell’s reversal rate was 40.2%
applying our method of giving each reversal
In part the value of one-half a full reversal
(with the sffirmed in part likewise counting
for one-half.) This method of treating
AIP/RIF results was judged to be most rep-
resentative and a falr one. Judge Carswell’s
reversal rate is almost & full ten percent
greater than the Fifth Circuit District Judge
average as a whole of 30.0%.

B. Percentile rank of Judge Carswell by

reverael rate

Looking at all Fifth Circuit District Judges
with 20 or more decisions appealed, Judge
Carswell ranked in the lowest 10% of re-
versal rates {l.e. havihg one of the highest
rates). He stands 61 out of 67 judges in or-
der of increasingly high reversal rates. Among
those judges with 30 or more and 50 or more
decislons appealed, Judge Carswell ranked in
the lowest 15% of Distriet judges in the Fifth
Circuit. Among judges with 756 or more, and
100 or more decisions appealed, Judge Cars-
well ranked 1n the hottom quarter. He stands
well below the median in all categories.

C. A chronological look at Judge Carswell’s
reversal rate

Judge Carswell’s record shows an increas-
jng number of reversals, the longer he sat on
the District bench.

Among his first 61 opinions there were 43
affirmances, 18 reversals, and 1 AIP/RIP for a
reversal rate of 30.0%. Among his next 63
opinions, there were 28 affirmances, 28 re=~
versals, and 5 AIP/RIP which gave him & re«
versal trend of 50.0%.

Dividing Judge Carawell’s opinions into
fourths, the pattern becomes clearer. The
number of his reversals increases steadily
from 7 to 10 t0 13 to 16 while the number of
affirmances decreases. The reversal rate in-
creases from 25% to 33% to 48% to 53% tor
the last thirty-one declsions appealed

L] L] L] L] [ ]
Law STUDERTS CONCERNED FOR THE
Court, CoLomers Law ScHOOL,

New Yorh, N.Y., March 11, 1970,
Hon. JOHN MITCHELL,
Justice Department,
Washington, D.C,

DEAR ME. ATTORNEY GENERAL: In response
to the Justice Department’s criticlsm that
this group’s statlstical study of Judge Cars-
well judicial record is invalid because it con-
siders only his printed declsiong, this letter
both defends the findings announced last
Thursday and respectfully challenges you to
agree to recommend withdrawing his name
if his tofal record 1s found to fall below the
percentile of judges—which you are hereby
asked to designate in advance—who alone
should be appropriately considered for eleva-
tlon to the Supreme Court,

In order to avoid the slightest question re-
garding sampling, this group hereby commits
itself to pertorm such a further study, cer-
tifled under oath, by devoting whatever time
and manpower 1s necessary to consider every
single decision, published or unpublished, by
Judge Carswell and every other distriet judge
between 1958 and the present which was ap-
pealed in the Fifth Clrcuit Court of Appeals.
We submit that you cannot in good faith
continue to recommend that Judge Carswell
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sit In judgment on the highest court if his Supreme Court. We wlill examine every one 338-53 A
record on the lowest federal court does not of the ten or fifteen thousand Fifth Circuit 341-851 A
meet the level which you deem to be appro- and Supreme Court decisions on appeals from 341-635 A
priate, decisions, printed or unprinted, of district 341-914 A
As you Tecall, our group found that Judge judges In Judge Carswell’s Fifth Circult. We 3440531 V
Carswell ranked far below the average of all will preserve a card record of each case and 345-795* R
other federal judges on each statistical cri- certify under oath as to our methods and 846433 R
terlon which was applled to all of his 84 results. Judge Carswell’s complete record on 340-873 V
printed decisions and to a sample of 400 appeals will be measured against the com- 351811 R
printed decisions of other judges. The find- Dblete record of each other judge during the 351-950% A
ings we released last Thursday at our press same period. 354-10061 A
conference together with the Ripon Society Let the total record be determinative, Com- 356-660 A
at the New Senate Office Building showed: mit yourself to recommend Judge Carswell’s 356-771 R
1, Carswell was reversed on 58.8% of the Withdrawal if his record fails to meet that 356021 A
appeals from all of his printed declsions, Which you designate In advance as a mint- 361443 A
which 18 practically 8 times the 20.2% aver- mum standard As a Bupreme Court Justice 363-352 A
age for all federal district judges and 21 he would be called upon to decide wisely 362-403 R
times the 24.0% for district judges in the those most oomplicated questio:n.s with few 363-430 A
Fifth Circuit. clear guldeposts and with strongly curflpetlng 365457 AIP/RIP
2. As a percentage of all his printed de- Principles which constitute the Court’s work. 366—478

cisions, Carswell’s rate of reversal was still
twice as high as both the nationsl and Fifth
Circuit distrlct judge average, 11.9% a4
agalnst 6.3% and 6.0%, respectively.

3. Throughout the perlod he sat, Judge
Carswell’s decisions were accorded relatively
1little authoritative welght by other judges:
each of his opinions waa cited by all other
U.B. judges less than half as often, on the
average, as those of all district judges and
Fifth Circuilt district judges,

4. Carswell’s opinions were aboul two-
fifths as thoroughly documented with case

You must certainly agree that as a district
judge, charged with the duty of finding and
applylng better demmarcated law on more ele-
mentary issues, Judge Carswell must not
have been found to have erred more con-
sistently than that number of other judges
which you deem appropriate.

We hope that you will saccept our respect-
ful challenge, and that we may have your
early reply.

Respectfully yours,
ALAw C. ZETTERBERG,
(For the committee).

369-040
371-139
371-395
374123
377-861
380-182
380480
380-015
381-734
382-852
384882
384—-363
386-520
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authority, and less than one-third with sec- —_— aav—ro
ondary source authority, as the average of APFELLATE DECISIONS oOF JUDGE CARSWELL'S 388-977
all district judges. DIsTRICT COURT OPINIONS IN CHRONOLOGICAL 300-862
5. Carswell’s average oplnion was less than OrpER (C1TED FROM F.2D) 390-872
half as extensive as the average for all other (“A”=—Affirmance; “R”=Reversal; “AIP/ 391-13
district judges. RIP"=—Affirmed In part & Reversed In 391-248
A spokesman for your Department ques-~ part) 891011
tioned the rellability of our findings on 266-792 A 804--153
Judge Qarswell’s performance because they 267-834¢ R 304-492
were based only on his printed declsions. He 266422 A 395-211
sald: “No afiirmance-reversal statistics based 260-83 A 306-875
on that small a portion of any judge’s deci- 279 574 R 307-810% R
slons are reliable, even assuming the raw 27468 R 308-507 R
figures to be accurate.” As to that final 274685 A 308-1011 R
little innuendo, Incidentally, our work sheets 276-902 A 300-142 R
were and remaln open to the inspection of 278-919 A 300-417 R
both the press and your office and we trust oT6-024 A 300478 R
that if you serlously question the accuracy 279-19 A 400-264 A
of our raw figures you will produce those you 279-561 A 400-548 R
believe to be correct. 281780 A 401-760 A
Printed declsions, as you are surely aware, 282-942 R 402-83 R
constitute a judge’s princlpal—and indeed 2834 R 402-756 A
his only visible—comtribution to the law, 283-2442 A 405-1206 A
Further, judges select for publication in Fed- 283-245 A 406-724 R
eral Supplement (and West Publishing Co. 286-607 AIP/RIP 407-180 A
additionally requests) decisions of more than 287701 A 407-848 A
routine nature—those of some importance, 288-690 A 400-226 A
interest or novelty. The overwhelming ma-~ 201-422 R 412644 R
Jority of ceses Which judges elect nol to 202-158 A 412-851 A
publish, West has told us, are ordinary judg- 206-370 A 414478 R
meénts upon jury trials, orders and decisions 20837 A 414-657 A
turning on questions of fact rather than on 206-50 R 414-739 ATP/RIP
serlous questions of law. 296-898 A 415-393 R
In view of those cilrcumstances, and in fact 297-330 A 415709 A
that the work of a Supreme Court Justice is 302-307 A ¥
decidlng and explalning not ordinary ques- 303-278 A 417-005 R
tions of law and fact but important ques- 303-576 A areet R
tions of law which are novel and unsettled,  804-160% A 417-1041 A
how cen your Departmment maintaln that 304—459 A Total, 123 Opinion:s. RIP
Judge Carswell’s entiTe printed record of 8  304-878 A First 33 Dectslons: 7R, 14D i
decisions ie an unreliable basise for measuring 306-182 R Last 33 Declsions: ISH? 1AIP/ ’
hiz judicial performance? President Nixon 308433 A Among first 81 oplnions:
asked the Sehate to “look at his record . . . 306-862 R 42A 18R/V 1AIP/ RIiP .
as & Federal judge,” and Senator Ervin has  308-728 A Among second 61 opinions:
said, “I think we can judge a man’s judieial 308-307% A 28A 28R/V GAIP/RIP
past 4én the basis of the opiniong he has 313-783 A First half reversal rate 1.:0 ?0
written.” If we ¢annot depend on the entire 316-180 A Second halrlr?versal ra £ g rtl?g .
printed record, what can we depend on? 318-718 A lDigédig%_gg n(ﬁﬁz}mgg_ggz ’
Moreover, on what basls have you recom- 322-576 V -
mended his nomination? 324-178 A A:22 20 14 14
Although we have confidence in the ac- 324-804 A R: 7 10 18 18
curacy of our earlier findings that Judge 325-162 R AIP/RIP: 1 0 4 1
Carswell Ialls drastically below the average 327-540 R Rev. Rate: 256% 383% 48% B3% and
level of performance of federal judges, we 330-337 A Note increasing amount of reversals
respectful extend to you the challenge 388-307 A increasingly high reversal rate.
mentioned above: Tell us the percentile of 333630 R (¥V” 15 counted as “R”) I8
federal judges—top 2%, top 10%, top 25%, 834--243 A {An “AIP/RIP” 18 counted as one-ha tne
whatever—which yotu think should alone be 3356-592 A reversal and one-half an affirmance in
considered for possible elevation to the 33862 A above percentages.)
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RANKING OF ALL STH CIRCUIT DISTRICT JUDGES BY REVERSAL RATE
[Every appeal from all decisions of every judge, 1958 69]
Rank—Minimun} number of Rank—Minimum number of
appeals
as . Number Parcent 3 . Number Percent
W 75 50 30 20 Percentfle (on reversals) and judge  of appeals  reversed 100 75 50 30 20 Percentile (on reversalsy and judge  of appeals  reversed
Above median: Below median:
. 1. Cassibry, Fred J___.._......... A 35, Crowe, Guthrie..._____....... 30 26.8
2. Mitchell, Lansing L. — 24 36. Guinn, Ernest______ 53 28,4
1 3. Ainsworth, Robert A - 62 37, Fulton, Charles B 100 28.5
4. Edenfetd, Newell___ . 27 38, Grooms, Harlan Hobart. .. _._. 125 28.5
3 5. Sloan, Wilkiam B~ _ 108 39, Cabot, Ted ___.__.ne_ieeseon 47 28.8
6. Scolt, Charles R ___ 45 30. Ingraham, Joe M__ .. .._... 216 29.9
3 7. Jones, Warren L _ _ - 95 41, Dooley, Joe B oo .ceao.o 4 30,3
4 8. Smith, S. 0., Jr___ - 78 :% E_u%hejs. SParah-- ——— iég g}:
9. Eaton, Joe__._..... . 29 . Lieb, Joe P _____ .
] 10, Christenbarry, Herbert, - 231 44, Dawkins, Ben‘?mln - 126 31.7
§ 11.Estes, Joe E________. - 83 zg éohg?onhsl;g: AM_..-_- lgg :3;222
i2. i W_.... 9 . Spe jan A.. .
! i.?-] %ﬁgihggfr'f ﬂnmer. - 21 47, cRaes: William A 150 32,7
14. Hunter, Edwin F__.. - 96 48. Rice, Benjamin H 103 33.0
H 15. Garza, Reynoldo G 57 49 Allred, James V. 22 34.0
, Garza, Reynoldo G.... N .- .
. Taylor, Willi ; 29 - 50, West,'E, Gordon. 160 34,0
ll'? glar{gl?l? J.Itlslitaerﬁi" 143 Bottom 25 parcent:
18, Hooper, Frank A 177 51. Choate, Emmett G.ocoeooeee 363 35.2
19, pittman, Virgil_.~ 28 o ElnlsherF Jog Ecvmncae 11 ggg
0 . Eilis. Frank B_.___ .
g'l): E;iwn;;erhh:?m'é 33 54. Lynne, Seybourne._. 109 371
22 Morgan, Lewis. 125 55, Efliott, J. Robart.... 99 374
93, Roberts. Jack . 56 %. Thomason, R.E... ;; g;g
il . Suttle, Dorwin Woo____cean.. .
LT wc'."(':méq - - 112 Bottom 15 percent:
26, Connally, Ben G- 156 58, Whitehurst, George W_ . ... 78 37.8
27. Putinan, Richard J_ 52 59, Devane, Dozier A_... - 38 38.1
28, Noel, James L. ____._ : 56 60. Allgood, Clarence W._..____. 86 38,0
29, Mehrtens, William O_ . 73 Bottom 10 percent:
30, Krentzman, Ben..._. 23 gé garsvwvllll,‘ﬁ. HHarroId .......... 113% 23.%
. Cox, William H___._. .
o Efa"yt"ghagf;fgecF"" N 1;; 63. Shesy, Joe W_______ 109 1.7
33, Simpson, Byron __._ = 142 8. Daviason, T. Wilfield Laz at. 3
. Mize, Sydney...... 3
3, Russell, ban M., Jr 27T 30 & o 'Fu”“yﬂ""“b 22 Y
. Themas, D. Holcom .
TABULATION OF DECISIONS ON EVERY APPEAL FROM EVERY DECISION OF EACH JUDGE IN THE DISTRIGT GOURTS OF THE FIFTH CIRCUIT—1958-69
Affirmed Afffrmed
Total inpart, Reversal Total in part, Reversal
number of teversed rate number of reversed rate
Judge decisions  Reversals Affrmances in part  (percent) Judge decisions  Reversals Affirmances in part  {percent)
Ainsworth, Robert A, .___..___ 62 8 53 1 13.7 | Hooper, Frank AL .oooooooo- 177 38 134 5 22,8
Atlgood, Clarence W__ - 86 32 51 3 39. 0 | Hughes, Sarah T__ 116 33 76 7 3.4
Hired, James V... - 22 7 14 1 34,0 | Hunter, Edwin F._. 96 20 76 0 20,8
Arsow, Winston E_ - 13 4 9 0 30,8 | Ingraham, Joe M . 2i6 63 150 3 29.9
mi:s,% l(])lydeﬁ._ . gg lg 33 f ggg juhnson, Frank M. lg!I5 ﬁ I% E ?&?i g
I, William H..- . . Ones. .. .. _.. 3
Backer, 'P}llllia"r:\ 1. - il 4 6 1 41,0 | Justice, William Wayne.. 2 2 0 ] 100, 0
isti, Frank J..... - g {l 'f 58 0 ?elaldy. William C.... g :} ? 3 ggg
.......... - . ellam___.___..___ ]
- 3 1 2 33,3 | Kennerly, Thomas M 2 1 1 0 50,0
_ 2 0 2 0 0 [LCLL S F4 0 2 0 0
........... . 4 1 3 ¢ 5.0 | Krentzman, Ben...._ 23 6 17 1] 2.1
. 178 39 130 9 24.5 | Lawrence, Alexander 4 1 3 0 25.0
. 13 1 i1 1 11,5 ] Lieb, Joseph P_____... 158 47 106 5 3.4
. 90 17 65 8 23.3 | Lynne, Seybourne H. 109 37 65 7 37.1
- a7 13 33 28.8 | Martin_._____. 14 8 5 1 60.7
. 122 46 70 40.2 | major__. 13 4 8 1 34.7
Fred - 21 2 19 9.5 | Mathes _ _ 11 2 8 1 22,1
: . 13 K A I A S
[ . 231 37 . Mehrtens, William
mﬁ" g::rrnyétﬂt?_r?mw' 363 112 zgg lf gé» % Hitchgllal.ansgng L l%é & E;lr 51' .1‘ gg
3 3 ize, Si - N
mﬂaﬁ'ﬁ'ﬂzf % 1 et 1 10 Morga n;vf‘eetv{isl: : 125 29 % 3 21
. Xon, - - *
1% % 3 1 27| Neeianest 5% 13 & 2 250
196 ™ 112 9 40,6 | Pittman, Virgil. . . 28 & 21 1 23.2
30 8 22 0 26.8 | putnam, Richard J 52 13 39 Q 25,0
142 56 79 7 41.9 | Reeves, AlbertL.. 17 4 9 4 356.3
8 ) ag 2 g? ?r Rice, Ben H., Jr__ log 3.;. ﬁg % ggg
38 . izley ... .
1%3 13 22 3 38.1 | Rives, Richard T 4 0 3 1 12.5
74 20 49 5 30.3 | Roberts, Jack__ 56 13 42 1 24,1
2 0 2 0 0 | Rubin, Alvin &__ 18 2 16 0 111
"""" 4 0 4 0 0 | Russefl, Dan M., it 30 8 2 0 26.7
""""""" 90 15 72 3 18.4 | Scarlett, Frank M__. 224 98 17 9 '}2%
29 5 24 ¢ 17,2 | 3cott, CharlesR . 45 5 36 i 15.8
"""" 27 4 23 0 14.8 | seals, Woudrow B, 19 2 17 .3
9 34 59 6 32.4 | Simpson, Bryan____ 142 36 103 3 .9
19 6 3l 2 36.3 | singletom, John V., Jr__ 17 8 8 15 HR
0 12 63 5 18.1 | sheehy, Jos 109 3 61 s a7
141 47 37 7 35.8 | Sioan, William B 108 14 39 : a3
Fullan Charles B 100 26 69 § 28.5 { smith, Orma B. ? 1 1 g 20.9
fama Reynolds 6 .- 67 12 33 g §§§ Sn}ith, Sydney O 73 1% sg 3 3
o g fobart oo G % it 0 22| Spewre Atiaih I B 5 Re
R ey -8 5 g T i : 2 58 0 s
et % H 3 0 500 Favior, iliam wi, oo 29 5 2l g ud
3 0 3 ¢ 00 o | Thomas, Daniel Holcombe_ ... 1 ] b 3 i
2 1 1 3 50‘ Thomason, R E.weoeeomeee. i 25 .
Hofiman 5 0 3 3 H
Hulland, Joh 5 0




9610

CONGRESSIONAL RECORD — SENATE

March 26, 1970

TABULATION OF DECISIONS ON EVERY APPEAL FROM EVERY DECISION OF EACH JUDGE IN THE DISTRICT COURTS OF THE FIFTH CIRCUIT—1953-69—Continued

Affirmed
Total inpart, Reversal Affirmed
number of re_\rel:sed rate numh.g‘:t:} re"\:el:::i “W‘m
Judge decisions  Reversals Afirmances inpart  (percent) Judge detisions  Reversals Affirmances inparl  (percea)
Thomberry, Homer. _ 21 4 17 0 19.0
ttle__. 0 10 7 3 0 00
Uneegwood, & WA, e L S 3 13 19 54 0 Wl
6 1 Q 85,8 | All others S4 11 40 3
160 51 102 7 34.0
78 28 8 3 3.8 Page total__uoeeuoenns 127 30 94 3o
0 0
(ai ? g 0 16.6 Grand fotal . ___..._.. 6,942 1,943 4,719 280 w0
7 5 2 0 715
143 29 108 6 22.4 Carswell {repeated)._. .. 122 46 70 [ 0

T.ow Caseroap, HiGR BacxroG FURTHER
EVIDENCE OF CARSWELL INADEQUACY

The “Reversal Trend” Graph [not printed
in the REcORD] presents the most striking
evidence of Judge Carswell's lack of legal
accomplishment. The followlng facts illus-
trate that this reversal trend is no fluke.

1. Judge Carswell’s rate of réversal on cases
appealed dramatically increased during his
tenure as Federal District Court Judge in
the Fiith Circult. In his first 30 appeals he
was reversed on 256%. In his Iast 31 appeals,
before his appointment to the Pifth Clirecuit
Court of Appeals, he was reversed on 53.2%.

2. Slmultanecusly, his caseload decreased
and his backlog increased. His rate of appeals
per thousand cases terminated rose almost
parallel with the national average, and slight-
1y more sirikingly than the other judges of
the Fifth Clrcuit District Courts,

A, CASELOAD (BASED ON NUMEER OF
CASE3 COMMENCED)

Judge Carswell began with a caseload of
363 when he was appolnted to the bench of
the Northern District of Florida in 1958, In
terms of caseload, he was 11th of 16 districts
in that clrcuit. In 1966, he was 17th of 17
districts in the same clrcult, and remained
so through 1968, despite the fact that Win-
ston (3, Arnow was appointed es a second
Federal District Judge In the Northern Dis-
trict of Florida, (In llght of the consistently
light caseload, it 1s lnteresting that another
judge was appointed at all.)

B. APPEALS PER THQUSAND CASES TERMINATED

Judge Carswell's hlgh reversal rate, it
would seem, cannot be explained by any
supposition that only his wrong decisions
were appesled from. In fact, Judge Carswell
was appealed from slightly more often than
the average rate for all Fifth Circuit Dis-
tricts from 1968 to 1969, and on a parsllel
with the national average during the same
time period. It might be thought that with
euch a light caseload and with more time
therefore to work on opinlons, Judge Cars-
well’'s decisions would have been less fre-
quently appealed.

C. BACKLOG (CASES APFROPRIATE FOR TRIAL AND
PENDING)

In 1858, Judge Carswell inherited & back-
log of 126 cases, By 1066, his caseload {353
in 1958) had shrunk to 193 (17th of 17 dis-
tricta in the Fifth Circuit), but his backlog
had risen to 282. By June 19, 1969, the date
to the Fifth Circuit Court of Appesls, with
the appointment of & second judge in his
Northern District of Florida, Judge Carswell’s
caseload was 160, but the hacklog Ior the
Northern District had dropped to 120,
Furthermore, while the average caseload In
Fifth Circuit District Courts was sub-
stantially higher than in Judge Carswell’s
court, the average backlog was lower. While
the average caseload in Fifth Circuit District
Courts Increased, Judge Csrswell’s caselond
decreased, While the average backlog in Fifth
Clrcuit District Court decreased, Judge
Carswell’s backlog more than doubled.

CONCLUSION

In fiscal 1968, his last full year on the Dis-
trict Court, Judge Carswell handled 38%
fewer cases than the average Federal District
Judge and 46% fewer cases than the average

Federal District judges In his own Fifth Cir-
cult, Nonetheless, Judge Carswell’s ¢ivil cases,
taking the median, were 75% more delayed
in reaching trial than the United States av-
erage, and 1339 more delayed than civll cases
in the Fifth Circuit District Courta, Ex-
amining the most serlous cases (those 10%
delayed the longest), Judge Carswell’s docket
averaged 21% more delay than the national
average and 42% more delay than the other
PFifth Circult District Court cases.

In light of these statistics, the assessment
of medliocre is perhaps & charitable one. The
statistics developed by the Law Students
Concerned For the Court clearly reflect nega«
tively on Judge Carswell’s gualifications for
the Supreme Court. The Bupreme Court
docket 1s well known to be most burdensome
in terms of both caselosd and complexlty
of issues presented,

It might also be pointed out that Canon
Seven of the American Bar Assoclatlon Gode
of Judicial Ethies states:

“A judge should be prompt in the per-
formance of his judicial duties, recoghlzing
that . . . habltual lack of punctuality on hls
part justifies dissatisfaction with the ad-
ministration of the fusiness of the court.”

Moreover, hearing ln mind that 10% of
the civil cases In Judge Carswell’s court were
more than 47 months old (3 yrs. 11 mos.)
before they reached trial, it should be noted
that the declared policy of the Federal Judi-
clary is that “every case pendinhg three years
or more and appropriate for trial be re-
garded as a judicial emergency.”

These facts are unlquely relevant now,
when the lssues of law and order and due
process are 80 important to the fabric of
Americen llife, when it is s0 Important to
restore confldence In the legal process.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is closed.

EXTENSION OF PROGRAMS OF AS-
SISTANCE FOR ELEMENTARY AND
SECONDARY EDUCATION—CON-
FERENCE REPORT

The PRESIDING OFFICER (Mr.
CRANSTON) . As In legislative session, the
Chair lays before the Senate the pend-
ing question, which the clerk will state,

The AsSISTANT LEGISLATIVE CLERK. The
report of the committee of conference
on the disagreeing votes of the two
Houses on the amendment of the Sen-
ate to the bill (H.R. 514) to extend pro-
grams of assistance on elementary and
secondary education, and for other pur-
poses,

ORDER OF BUSINESS

Mr. BYRD of West Virginla. Mr. Pres-
ident, will the Senator from Indiana
yield for a unanimous-consent request?

Mr. BAYH. I yield.

SUPREME COURT OF TIE UNITED
STATES

Mr. BYRD of West Virginia. Mr, Pres-
ident, I ask unanimous consent that
the Senate proceed to the further con-
sideration of the nomination of Mr
George Harrold Carswell.

The PRESIDING OFFICER, Without
objection, it is so ordered.

In executive session, the Chair lays
hefore the Senate the pending busines
which the clerk will state.

The AsSISTANT LEGISLATIVE CLERK, The
question is, Will the Senate advise and
consent to the nomination of George
Harrold Carswell to be an Associate Jus-
tice of the Supreme Court of the United
States.

The PRESIDING OFFICER. The Sen-
ator from Indiana is recognized,

Mr., BAYH. Mr. President, yesterday
the Senate unanimously agreed to vote
on April ¢ on a motion to recommit the
nomination of Judge Carswell, pursuant
to the unanimous-consent agreement as
set forth on page 9314 of the CoNeres-
SIONAL REcorp. Pursuant to that unani-
mous-consent agreement, where there I
reference to a motion to be made by the
Senator from Indiana, with the under-
standing that the vote will come on April
6 on the motion to recominit, at this time
I do hereby move that the nomination of
Judge G. Harrold Carswell be recom-
mitted to the Committee on the
Judiciary.

The PRESIDING QOFFICER. The mo-
tion is in order.

Mr. DOLE. Mr. President, a parlia-
mentary inquiry.

The PRESIDING OFFICER. The Sen-
ator will state it.

Mr, DOLE., Mr. President, wowld that
still he subject to a motion to tahle?

The PRESIDING OFFICER. Under
the same conditions as set forth in the
unanimous-consent agreement, That 15
correct.

(The following proceedings, which oc-
curred earlier today, are printed here by
unanimous consent.)

Mr. FULBRIGHT. Mr. President, since
the conclusion of hearings and the report
of the Judiciary Committee on the nomi-
nation of Judge Carswell to be an Asso-
ciate Justice of the Supreme Court, &
number of additional questions have been
raised concerning Judge Carswell's quali-
fications. These are questions which the
Judiciary Committee did not have the
opportunity to consider.

I refer particularly to the uncertainty
which has arisen regarding the willing-
ness—or lack of willingness—of Judge
Carswell’s colleagues on the Fifth Circuit
Court of Appeals to endorse his nomina-
tion. The record, as we know, contains a
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cesse our firepower support to ground
troops.

“Moreover, we want to provide much more
mobllity to =all echelons. In Vietnam we
started out with each Division Commander
heving his own chopper to get above the ac-
tlon and get a better view. We finally worked
this air mobility concept down to the bat-
tllon level,

“In the future we want to get it down to
the company level. The helicopter is a true
substitute for the horse.

“With aviation integrated into the ground
{forces, we can achieve a closer degree of bat-
flefield cooperation with our air elements.
We can place fire more accurately and stay
on terget longer, We can cut down the walt-
ing time for alr support and, with aviation
integrated Into the ground units, we can
better anticipate our air support needs on
the spoi—outthinking the enemy and keep-
Ing & step ahead of him.

“If Army Aviation is to make progress in
the *M0s,” Klingenhagen asserted, “we have
o pay the price of more sophisticated
machines. Of course we may not have to
buy a5 many to do the joh. The three pri-
mary areas of concern for the coming decade
will be providing more firepower, more mo-
Wity and a heavier 1ift capability.”

THE NOMINATION OF JUDGE
GEORGE HARROLD CARSWELL

Mr, THURMOND. Mr. President, one
of the most valuable assets a man can
posseéss is experience. It is through ex-
perience that men learn, mature, and
develop wisdom. The world has learned
that the value of mature men is not their
age but that they have observed through
the years various phenomenon and have
thereby gained insight and understand-
ing; but is better described as experience.

In Judge George Harrold Carswell, we
find & man of experience,

Indeed, he has had considerable ex-
perience for a man of so few years, Judge
Carswell was born in Irwinton, Ga., 51
years ago. He attended public school in
Irwinton, Atlanta, and Bainbridege, Ga.,
before entering Duke University in 1937.
He graduated from Duke University 4
years later and engaged himself in the
study of law at the University of Georgia.
His career as a legal scholar was inter-
rupted by the advent of World War II.
Upon returning from that conflict, Judee
Carswell resumed his study of juris-
priidence and graduated from the school
of law at Mercer University in June 1948.

His tour of duty from 1942 until the end
of the war included service aboard the
UB.S, Beltimore with both the 3d and 5th
Fleets during engagements at Taiwan,
Ewajalein, and Iwo Jima, In March 1945
he transferred to the U.S. Naval Academy
at Annapolis where he did postgraduate
work, He left the service in November of
that year with the rank of lieutenant.

An acquaintanceship with the intri-
cacies and subtle fine points of the law
was no{ the only experience gained by the
Judge during his tenure at Mercer. While
there he taught undergraduate English,
edited a weekly newspaper, organized a
telephone company, and served as presi-
dent of the student government,

Truly the fact of his ability to engage
in such a diverse and demanding extra-
curricular schedule demonstrates his
great industry and an unusual capacity
for productive endeavor at an early age.

In 1948, as & young lawyer, he ran
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for the Georgia State Legislature. Al-
though he was defeated, there can be
no question that the seeking of an
elected office is an experience of inesti-
mable value: It teaches one humility,
gives a sense of perspective, and acquaints
one with the vital issues of the day.

Moving to Tallahassee in 1949, he
entered private law practice as an as-
sociate in the firm of Leroy Collins where
he remained until 1951 when he orga-
nized the firm of Carswell, Cotton &
Shrivers. Thereafter, he continued prac-
tice until his appointment as U.S. attor-
ney inJuly 1953.

Judge Carswell proved to be a com-
petent and able Federal advocate and in
1958 became the chief judge of the U.S.
Distriet Court for the Northern District
of Florida. At the time of his appoint-
ment to the Federal bench, he was the
youngest member of the Federal! judi-
ciary in the United States.

In mid-June 1969, Judge Carswell was
appointed to the Fifth Circult Court of
Appeals, a post which he now holds.

Mr. President, we can see that Judge
Carswell has had experience as a student,
a soldier, a teacher, lawyer, U.S. at-
torney, Federal district judee, and Fed-
eral appellate judge.

If no other factors were present, these
experiences alone would qualify this man
for the position to which he has been
nominated,

However, let us look a bit further at
the experiences of the nominee.

During his years on the Federal bench,
Judge Carswell has been unusually active
in the fleld of judicial administration.
He has served as a member of both the
Judicial Conference’s Committee on
Statistics, which plays an important role
in recommending to Congress the crea-
tion of additional Federal judeeships,
and its committee on personnel, which
deals with problems relating to the ad-~
ministration of the judiciary. In April
1969, Judge Carswell was chosen by the
circuit and district judges of the fifth
circuit as the circuit’s district judge rep-
resentative to the Judicial Conference.
As such, he atiended and participated
in the meeting of the conference held in
June 1969, dealing with the problems of
judicial ethics arising from outside em-
ployment of Federal judges. He voted
with the majority of the committee to
require disclosure of outside employ-
ment, and to regulate it in other ways.

It would seem clear, therefore, that
Judge Carswell has realized great knowl-
edgp and ability through his varied ex-
periences.

The record compiled by Judge Cars-
well as a jurist Indicates that he has
presided over a variety of different types
of cases ranging from administrative law
to wroneful death, including such sub-
jects as civil rights, criminal law, habeas
corpus, labor law, and other areas as
complex as taxation and insurance.

Sometimeas people forget that the
Supreme Court hears a number of cases
each year that do not involve civil rights
and eriminal law, Judee Carswell’s expe-
rience in treating with different subjects
will be of great benefit to the Court.

A review of the decisions he has written
or participated in demonstrate his abil-
ity to single out the issue of the case,
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bring together the facts and applicable
law, and succinctly state the conclusion
with brevity and exactness. This style of
writing judicial opinions is somewhat
unique today, for the opinions of many
of our judges are too long and superflu-
ous. This style of legal writing indicates
that Judge Carswell Is capable of exact-
ness in considering and interpreting a
question of law. This ability certainly
commends him to the position for which
he has been selected.

Mr. President, so far I have made cer-
tain observations concerning the experi-
ence, knowledge, and ability of the candi-
date under consideration for confirma-
tion to the Supreme Court as Associate
Justice.

I ask my colleagues, are my observa-
tions and conclusions correct? Are they
reflected by others who have turned an
objective eye toward the nominee?

In evaluating the qualifications of
Judge Carswell, the Judiciary Committee
received the opinion of the American Bar
Association. Lawrence E. Walsh, a for-
mer Federal judge and chairman of the
American Bar Association’s prestigious
standing committee on the Federal
judiciary, reported by Iletter to the
Judieiary Committee:

On the hasls of 1ts investigation the com-
mittee has concluded, unanimously, that
Judge Carswell is qualified for appointment
a8 Associate Justice of the Supreme Court of
the United States.

In his letter, Judge Walsh exp'ained
the nature of the examination which had
led to that conclusion by stating that
the committee’s opinion was based upon
the views of a cross section of the best
Informed lawyers and judges as to¢ the
integrity, judicial temperament, and pro-
fessional competence of the nominee.

The high esteem in which Judge Cars-
well is held by his colleagues is further
demonstrated by the fact that several of
his fellow circuit judges have submitted
letters to the Judiciary Committee in
support of the nomination. Judge Rob=-
ert A. Alnsworth, Jr., stared in his letter
that “undoubtedly he will bring distine-
tion, credit, and honor to our Highest
Court.” Judge Warren L. Jones braised
Judge Carswell “as eminently qualified
in every way: personality, integrity, legal
learning, and judicial temperament for
the Supreme Court of the United States.”
Judge Bryan Simpson and Homer
Thornberry expressed the same opinion,
These commendations given Judge Cars-
well by his colleagues are impressive
indeed.

Mr, President, on the basis of the ob-
jective record, no man can rationelly
conclude that Judge Carswell is not qual-
ified by experience on the Federal bench
to serve on the Highest Federal Bench as
Associate Justice of the Supreme Court.

There are those who would make the
incredulous argument that because
Judge Carswell has not written a num-
ber of law review articles he 1&g not qual-
ified to sit on the Supreme Court. The
writing of articles for law reviews has
never been and is not now a prerequi-
site to confirmations to the Supreme
Court. Further, the position has been as-
serted by certain smug and self-right-
eous, self-styled experts on the Court
that the quality of legal education dis-
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pensed at any law school other than at
certain ones in the northeastern section
of this country is less than acceptable for
candidates to the High Court, This argu-
ment is the result of prejudice and shob-
bishness, and should be rejected out of
hand. To proffer such a postulate as &
legitimate criteria for judeing candidates
for the High Court is folly—law schools
can only be judged by the performance
of their graduates, and you may rest
assured that no single law school in the
Nation has any monopoly on good
graduates,

So much for the trite arguments that
have been bantered about as to his judi-
cial qualifications.

Mr, President, the ugly specter of rac-
Ism has been deliberately raised by cer-
tain opponents of Judge Carswell. It
could be suspected with reasonable ac-
curacy that those people who have raised
these arguments would be opposed to
Judge Carswell or any nominee solely on
the basis of his being from the South,
and not having spent his life apologizing
for the fact.

The ostensible basis for the charpge of
bigotry is a statement made by Judge
Carswell when he was a candidate for
the Georgia Legislature in 1948. This is
over two decades ago, and he has cate-
gorically renounced that unfortunate ut-
terance,

Like drowning men clutching at straws,
the enemies of the nomination point to
a charter to a country club and a deed
to a house which allegedly proved the
prejudice of Judge Carswell. The record
bears vivid testimony to the abject fail-
ure of the evidence contained within
these documents to indict him for racism.
Former Florida Gov. Leroy Collins, a
man possessing impeccable liberal cre-
dentlals, stated before the Judiciary
Committee:

Judge Carswell, Gentleman, is ho racist.
He is no white supremist. He 1s no segrega-
tlonist, I am convinced of this.

Let me point out that Governor Col-
lins also owned an interest in the country
club in question, and no one has ever
hinted or suggested that that fact proved
he was a racist. If it does not prove that
Leroy Collins was a racist, Mr. President,
it does not prove that Judge Carswell
was a racist, Further, the list of promi-
nent Americans of all political persua-
sions who have committed these particu-
lar sins is so0 long as to make this argu-
ment worthless,

Prof, James W. Moore, Sterling profes-
sor of law at Yale University, before the
Judiciary Committee, recounted having
met Judge Carswell while being consulted
in connection with the Carswell record
in racial cases, saying:

If this were not so serious, this charge
of racism against Judge OCarswell, It would
almost be funny. By that I mean it is cer-
tainly ironic, because you know In Florida
many people regard certaln parts of the
Northern District of Flortda as a little bit
to the right of Louis the 14th, and I can tell
this committee in all sincerity and honesty
that Harrold Carswell has displayed unusual
oourage I think and falthfulness to the law
that he serves in his eivil rights rulings, In an
altogether hostile climate.

I think he is a very strong man. I was
shocked to read the speech, the young man's
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speech he made, because in all of my deal-
Ings with Harrold Carswell including the
Brooks case I would have thought he was
Just the opposite, and most people who had
dealings with him In Tallahassee feel that he
15 indeed a fine judge. He believes 1n liberty
and justice for all, and there iz no two ways
about it,

My particular reason for writing you at
this time 15 that I am fully ¢onvinced that
the recent reporting of a speech he made
in 1948 may give an erroneous lmpression of
his personal and judicial philosophy and
I would be prepared to express this convic-
tion of mine based upon my observations of
him during the years I was privileged to serve
as chief judge of the Court of Appeals for
the Flith Circuit.

Judge Bryan Simpson of the Fifth Cir-
cult Court of Appeals pralsed Judge
Carswell as a legal craftsman and then
added:

More important even than the fine skill as
& judicial craftsman possessed by Judge
Qarswell are his qualities as 4 man: Superior
intelligence, patience, & warm and geherous
interest in his fellow man of all races and
creeds, judgment and an openminded dls-
position to hear, consider and decide im-
portant matters without preconceptions, pre-
dilections, or prejudices. I have always found
him to be completely objective and detached
in his appreoach to his judicial duties,

Judge Homer Thornberry observed:

Judge Carswell has the compassion which
is so important in & judge.

Mr. President, a group of northern
lawyers testified before the committee

. that they had gone to Florida to repre-

sent c¢ivil rights plaintiffs in Judge Cars-
well’s cowrt, and that he had evidenced
hostility toward them and their clients.
These charges were handily rebutted by
the statements of several individuals.

Mr. Charles F. Wilson, Negro civil
rights attorney who represented criminal
and civil rights litigants before Judge
Carswell stated:

As a black lawyer frequently Involved with
representation of plaintiffs In civil rights
cases In his court, there was not a single in-
stance in which he was ever rude or diz-
courteous to me, and I recelved fair and
courteous treatment from him on all such
occasions, I represented the plaintifis in three
of the major school desegregation cases flled
In his district. He invariably granted the
platntlffs favorable judgmentis in these cases,
and the only disagreement I had with him
in any of them was over the extent of the
relief to be granted.

One of the most persuasive arguments
against the charge of racism was made in
a letter by Mr. Allen L. Levine of the
State of Massachusetts which was ad-
dressed to the Honorable F. BRADFORD
Mozsg, a Member of the House of Repre-
sentatives from that State. The letter is
long and so I ask unanimous consent that
it be printed in the Recorp at the conclu-
sion of my remarks.

The PRESIDING OFFICER. Without
objection, it 1s so ordered.

(See exhibit 1.

Mr, THURMOND. Mr, Levine was in
the Navy with Judge Carswell and the
essence of this testimony is found in a
few sentences which I shall read:

My own position 18 this: I have no ax to
grind for or against whatever position the
Senators may take, but I hope that you may
find useful the opinions of a concerned con-
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stituent who happens to have had some ex.
tended personal contact with Judge Cars.
well. My opinlon 1s that Judge Carswell was
not and is not a racist or bigot.

Mr. President, just as in a former
hearing on the same subject, the Judi-
ciary Committee tolerated an entourage
of self-styled experts on the law, some
of whom were not lawyers, who spewed
forth their venom against Judge Car-
well.

Each one assured the commitiee that
he had objectively reviewed the record
of the nominee and had reached the con-
clusion that he was unqualified and they
were opposed to him. Mr. President, is
there anyone so naive that he would be-
lieve that the opposition to this man ks
based on any rational or objectlve
foundation?

These witnesses concentrated primar-
ily on the school desegregation cases
handled by Judge Carswell. This fact in
itself clearly demonstrates their lack of
objectivity, for Judge Carswell has dealt
with a number of different kinds of cases
and yet they were not mentioned in the
testimony.

The basle belief of the ultraliberal Is
that if a law is bad it is not to be obeyed.
This sort of premise leads directly to the
destruction of our republican form of
government and ultimately to anarchy,

The criticism of those who oppose
Judge Carswell is based on the premise
that a judge should not support or obey
a law which in their opinfon is bad but
should go beyond the law and through
the process of opinion writing destroy
the existing law and impose in its place
his own brand of law.

Judge Carswell’s treatments of the Is-
sues before him have been in accordance
of the law as it was at the time the mat-
ter was in his court. In this context I
call attention to an article tliat appeared
in the New York Times written by Pred
P. Graham, The article is a lengthy one
and T ask unanimous consent that it be
printed in the REcorp at the conclusion
of my remarks.

The PRESIDING OFFICER. Without
objection, it is 50 ordered.

(Bee exhlbit 2.)

Mr. THURMOND. This article bears
witness, as do the decisions of Judge
Carswell, to the fact that Judge Carswell
understands and practices the proper
role of a jurist as it should be practiced in
our system of government; namely, that
he 18 to apply the law, not as it should be,
or used to be, or ought to be, but asit ks

Mr. President, look at the record. This
man is no zealot and yet he is accused of
being a raclist and of being incompetent
by some people who are zealots, The
ultra-liberals have come here mouthing
the pretty platitudes of the left, both old
and new, but after one removes the slick
veneer from his pious pronouncements of
objectivity it is readily obvious that they
simply oppose anyone who will not ruie
their way in every case, every time, even
if it means complete disregard of the
rule, letter, and spirit of the law, The
opposition posed by these individuals s
purely political and without substance.

Mr. President, this man is qualified,
both as a student and practitioner of the
law, The Senate hag confirmed his
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nomination to high Federal positions
three times, two of which nominations
were fo the Federal bench. In doing so,
this body has gone on record as approv-
ing his qualifications to sit on the Fed-
eral bench,

Some time ago, the ultra-liberals in
this country decided that Congress would
not go along with all of their ill-con-
ceived visionary schemes, so they turned
to the other branches of Government and
found the courts most vulnerable to their
arguments, They have enjoyed & virfuel
monopoly on judicial appointments until
this administration, and they have re-
acted by vicious and unwarranted at-
tacks on President Nixon’s appointments,

The Amerlcan judicial system is the
backbone of our Republic, because the
court is the place where the citizen can
redress his grievances, sue his Govern-
ment, and right his wrongs without force
or violence, To undermine the court Is
to undermine the Nation, and to destroy
the court is to destroy the Nation.

50 we come to the crux of the matter—
if Carswell or any other strict construe-
tlonist is denied a seat on the Court, it
will remain outside the constitutional
boundaries set by our forefathers; but
if Judge Carswell is confirmed, then a
balance will be effected on the High
Tribunal, and the system of checks and
balances wlll again function within the
constitutional framework.

Mr. President, we must look to the
dangers of refusing confirmation. Con-
gress legislates; the Executlve legislates
through Executive orders, regulations,
and bureaucratic fiat; and the Supreme
Cort has taken upon itself to legislate.
Where, indeed, is our system of checks
and balances? It appears that it is dor-
mant, but it must be revived and renewed.
The only way to resurrect these checks
and balances is to balance the court, and
it will require the placing of a strict con-
structionist such as Judge Carswell on
the Supreme Court to accomplish this
purpose. By confirming Judge Carswell,
we shall accompllsh more than fill a
vacahcy on the Supreme Court; we shall
by that action reafirm our belief in the
American system of checks and balances.

Mr, President, I support the confirma-
tion of Judge George Harrold Carswell
to be Associate Justice of the Supreme
Court and I call on my colleagues to sup-
port President Nixon in his choice of this
ableand dedicated American.

ExmiprT 1
JANUARY 234, 1870,
Hon. F. BeaDFORD MORSE,
House of Representatives,
Washington, D.C.

Dese Brap: Although I realize that you will
ot be called upon to vote on the confirma-
tlon of Judge G. Harrold Carswell, I am writ~
ing to you to share information which may
be of some interest to those who will be re-
quired to decide how to vote on the matter.

Tou have no doubt read that Judge Cars-
well served in the United States Navy during
Warld War II, He and I reported for duty
shoard the U.8.8. Baltimore early in 1943
8t the Fore River Works in Quincy, Mass, We
wité both newly-oommissioned ensigns, ehd
we were put in the junior officers bunkroom
together with about twenty other clvilians
In uniform.

The Paltimore shook down in the Carib-
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bean, then went to the Pacific and operated
as part of the fast carrier striking force
sereen, participating in all the invasions of
the Central Pacific campaign, Gilberts, Mar-
shalls, Saipan, Guam, Iwo, Philippines, Okl
nawa—interrupted only by & return to the
West Coast In August, 1944 to plek up Presi-
dent Roosevelt and take him to Pearl Harhor
to meet with General MacArthur and Ad-
miral Nimitz,

George Carswell and I were aboard all dur-
ing that period, untll he was detached in
February, 1945, to attend staff school, and I
was eboard until May, 1045, when I was or-
dered to Japanese Language School. We were
promoted to junior grade lieutenants and
maoved out of the J.O. bunkroom and into &
cabin for two officers, where we were room-
mates for about a year. We had a chance to
learn each other's views durlng a periocd when
we were both under a good deal of combat-
generated emotional pressure, I think that
under such circumstances a lot of basic
humnan values become evident, and during
thet year we talked about everything under
the sun—education, politics, philosophy, sex,
history, movies and anything else that came
to mind.

During all that time, I never heard George
utter any point of view that could be de-
scribed as raclst or illiberal. His attitude was
& truly humanistic and liberal one in that
he reacted to people as individusls and not
as stereotypes, This was especially apparent
in his behavior toward black sailors. At that
time Navy policy was segregationist, and
black sailors afloat could only serve in the
wardroom mess as stewards mates, There
were other officers of Southern origin who
were outspokenly antagonistie to the stew-
ard’s mates for racial reasons, bhut George
Carswell was always pleasant and consider-
ate to all. Our Gunnery Officer, Comdr. Trues-
dell, felt that the steward’s mates ought to
be given the opportunity to serve in a more
mesaningful capacity, and saw to it that their
station at general quarters was to man a bat-
tery of 20 mlllimeter anti-aircrait guns.
While other officers questioned the desira-
bility of this, George Carswell was enthusi-
astically in favor of it.

I remember that once durihg a shore ex-
cursion in the forward area George and I to-
gether encountered for the fArst time a black
petty officer, evidence that at long last the
Navy was beginning to move away from its
segregationist policies, and George could see
the wisdom of that too.

In view of the attacks on Judge Carswell's
legzl philosophy by civil libertarians, and es-
peclally in view of the pro-segregationist
views expressed in his campaign for election
to the state house of representatives from a
rural constituency in QGeorgia ih 1848, which
he recently has firmly and, I am convinced,
sincerely repudiated, I am sure that members
of the Senate must be subject to pressure to
vote ageinst his confirmation to the Su-
preme Court, At the same time I am sure
that the Administration would welcome an
expression of regularity and support by an
affirmative vote,

My own position is this: T have no axe to
grind for or against whatever position Sena-
tors may take, but I hope that you may find
useful the opinion of a concerned constitu-
ent who happens to have had some extended
personsal conflict with Judge Carswell. My
opinion is that Judge Carswell was not and
Is not & racist or a bigot. He is a warm,
friendly, outgoing person, extremely intelli-
gent, and about as Liberal as the Southern
milleu into which he was born could produce
at that time. I have no fear of his subvert-
ing past actions and declsions of the Court
should his appointment be confirmed. While
I do not think that his elevation to the Court
would warrant the probability of his devel-
opment into a lberal of the Hugo Black
variety, neither do I belleve that we should
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fear the emergence of 8 modern Roger B.
Taney., Out of personal knowledge and affec-
tlon for GQeorge Carswell as I knew him dur-
ing the war, I am happy to be able to give
some justification for a favorable considera-
tion of his appointment.

SBincerely yours,

ALLAN L., LEVINE,
Ezxecutive Vice President, Towers Mo~
tor Parts Corp., Lowell, Mass.

ExHIBIT 2
CARSWELL’S CREDO Ig RESTRAINT
{By Fred P, Graham)

WASHINGTON, January 20.—Judge G. Har-
rold Carswell, President Nlxon’s new nominee
to the Supreme Court, has a virtually un-
blemished record as the type of “strict con=-
structionist” that Mr. Nixon promised to
appoint when he campalgned for the Presi-
dency.

In speecheg across the country, Mr, Nixon
promised to hame men to the high court who
would “interpret” the law, not “make” 1t,

In 11 years as & Federal District judge in
Tallahassee, Fla,, and Iln slx months as &
member of the United States Court of Ap-
peals for the Fifth Cireult, Judge Carswell
sprinkled the lawbooks with opinions on mat-
ters ranging from civil rights to the legality
of Florlda’s poultry law.

Throughout these opinions runs a con-
sistent tendency to view the law as a neutral
device for settling disputes, and not as a
force for either legal innovation or social
change.

AN IRONIC COMPARISON

An ironfe byproduct of this consistency
1z that Judge Carawell’s judiclal recocrd is
more conservative than that of Judge Clems
ent F, Haynsworth Jr,, who was defeated
for confirmation to the same seat by liberal
forces that branded him as a conservative
who was “not & contemporary man of the
times."

Judge Haynsworth was ahead of the Su-
preme Court in devising fuller review for
state prisoners Iin Federal habeas corpus
proceedings, and occasionally anticipated the
high court in ruling in favor of Negroes in
civil rights cases.

An exact comparison with Judge Carswell
iz difficult, as the new nominee served as a
trial judge much of the time, and most of
his opinlons dealt with day-to-day issues
rather than sweeping constitutional matters.
But the lawbooks contaln at least 25 ap-
pellate opinions he wrote when he sat, as
District judges frequently <o, on the Court
ot Appeals.

These opinfons reveal a jurist who hesi-
tates to use Judiclal power unless the need
15 clear and demnanding; who finds few con-
troversies that cannot be settled by invok-
ing some settied precedent, and who rarely
finds the need to refer to the soclal cohie
filct outside the courtroom that brought his
cases before him,

ATTITUDE OF RESTRAINT

This attitude of restraint has generated
friction only in the fleld of civil rights,
where Judge Carswell’s policy of sticking with
settled precedents until change came from
higher courts had the result of allowing dila«
tory school officials to delay segregation.

An eXample was provided when parents of
Negro children in the Pensacola area sued to
break up the segregation of faoulty and staifs
in the formerly all-black school. Although
the higher courts had not zald in so many
words that faculty, as well as student, segre-
gation must end, lawyers for the Negroes
argued that these courts could not have
meant that the newly integrated schools
would be stafied with all-black and sll-white
faculties, Judge Carswell ruled otherwise.

“The Brown cases,” he wrote, referring to
the Supreme Court’s landmark school de-
clsions of 1854 and 1956, “hold that the segre-
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gation of white and Negro children on the
basis of race denles to Negro children equal
protection of the laws guaranteed by the 14th
Amendment to the Constitution.” He put the
word “children” in italics, and went on to
state that there decisons and subsequent ones
by the Fifth Circuit did not reach the ques-
tion of faculty desegregation.

NOT DIRECTLY AT ISSUE

“This ¢ourt ¢an not indulge in a presump-
tion that these Pederal courts decided the
points of law ascerted by plaintiff by infer-
ence,” he sald, because staff members’ rights
were not directly at issue in those cases,

Finelly, he declared, students have no
standing to intervene in such matters: “Stu-
dents herein ¢an no more complain of injury
to themselves of the selection or assignment
of teachers than they can bring action to
enjoin the assignment to the school of teach-
ers who were too striet or too lenient.”

Some civil rights lawyers who have ap-
peared before Judge Carswell have charged
that his tendency to Issue declaratory judg-
ments rather than injunctions—to hand
down limited desegregation orders rather
than sweeping ones-—was a convenient use
of judicial self-restraint to cloak segregation-
ist sympathies.

Leroy D, Clark, a professor of law at New
York University, who formerly headed the
operations of the N.AACP. Legal Defense
and Educational Fund, In¢., in northern Flor-
1da, asserted In an interview today that Judge
Carswell had repeatedly delayed school cases
by failing to rule until pressed to do so,
and then by often 1ssuing decisions that were
palpably wrong shd guickly reversed.

“We would have & hearing and it would
take ceveral months for him to rule,” Mr,
Clark sald. “I would have to file & motion to
ask him ‘would you please rule?—which 1s
outrageous.

“It was my view that of the Federal District
judges T appeared before, Harrold Carswell
was clearly the most openly and blatantly
segregationist. He was & clever and an intelll-
gent man, so that when he was wrong on the
law it wash't because he didn't know what
the law was—it was because he was biaged.”

* * * wrote @ politlcal seience dis-
pertation in 1948 that analyzed the civil
rights decisions of the 31 Federal District
Judges appointed to posls in the Deep Bouth
hetween 1953 and 1963.

When she renked the 31 judges in terms
of the number of times they had ruled in
favor of Negro plaintiffe’ position, Judge
Carswell ranked 23d. Her study showed that,
of his civil rights declsions to be appealed,
60 per cent were reversed.

In most of thesé cases, Judge Carswell
would have had to move beyond clearly
settled precedents to rule in favor of the
civil rights position, When these precedents
have exlsted, He has struck dowh segrega-
tion in ¢risp forthright copinionas.

In 1965, he declared that the barber shop
in Tallahessee’s Duval Hotel had to serve
Negroes under the public accommodations
provision of the Civil Rights Act of 1964.

He brushed saside & barber’s assertlon that
he was not covered because 95 per cent of the
customers were local people and not guests
in the hotel. “From a reading of the act it
is clear,” Judge Carswell observed, “that
relative percentages of loual, as compared to
transient, customers may not be wsed as cri-
teria to determine coverage.”

PROSPECTS BRIGHTER

In 1960 when Tallahassee Negroes sued to
desegregate the counters, waiting rooms and
restrooms In the city-owned alrport, he did
not hesitate to order desegregation.

Even though Judge Carswell's civil rights
record may be fully as objectlonable o clvil

righta forces as that of Judge Haynsworth,
the new nominee’s prospects for confirma-
tioh seem much brighter, partly because he
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has not antagonlzed organized labor as
Judge Haynsworth had.

Federal District Judges rarely rule on labor
cases, which are ususally appealed from the
National Labor Relatdons Board directly to
a Court of Appeals.

Tom Harris, the officlal of the American
Federation of Labor and Congress of Indus-
trial Organizatlons who led the succeasful
attack agalnst Judge Haynsworth, sald to-
day that Judge Carswe]l “doesn't appear to
have & significant record on labor cases.” He
said the AFL—CIO had no plans at present to
oppose him,

The few labor opinions that Judge Cars-
well has written reflect his reticence to use
judiciel power and his tendency not to ex-
tend the judiciary’s power.

30ME DISSENTING OPINIONS

In one decislon, whén a three-judge Court
of Appeals ordered a soft-drink company to
comply with the minimum wage laws, he
dissented, saylng: “It i3 my view that the
Injunective power of courts should never be
invoked lightly, nor should it be converted
into s mere ministerial function triggered
automatically upon the finding of an infrac-
tion of the law.”

Judge Carswell’s opiniohs tend to be
bloodless documents, setting out the facts
and the precedents, then briskly coming to
a conclusion that 1s sald 0 beé within the
precedents,

He is not given to broad statements of his
philosophy, but his creed at this polnt in
his career seems to have been summed up
in one statement from an opinion he wrote
shortly after he became a judge in 1858:
“Established law, with its Imperfections,
must nonethelesg be applied as it is and not
on the predilectlons of the court.”

WHY THE LONG DELAY IN RELEAS-
ING THE LAOS TESTIMONY

Mr. SYMINGTON. Mr. President, it is
now more than 5 months since the Sub-
committee of the Foreign Relations
Commlittee on U.S, Securlty Agreements
and Commitments Abroad completed its
hearings on Laos.

The record of those hearings remains
classified top secret at the insistence of
the State Department. That record con-
talns a great deal of information about
U.S, activities in Laos which the Ameri-
can people should know and have a right
to know. Repeated attempts on the part
of the subcommittee to persuade the
State Department to declassify portions
of the record, however, have been to no
avail,

We want it to be clear, Mr. President,
that we have never suggested the entire
record should be published. I agree it
contains some material which should not
be published. But it contains a great deal
of material which should be published
if the American people are to maintain
that proper confidence in theilr Govern-
ment.

Almost daily the press makes more
revelations—or raises more questions—
about what s going on in Laos, and in
Thailand as it affects Laos.

The Washington Star, in a dispatch
by Henry 8. Bradsher from Udern, Thai-
land, March 15, described how the air
war in Laos is run out of seven bases In
Thailand, sometimes with unmarked
planes.

The Washington Post on March 16,
in a dispatch by T. D. Allman from
Vientlane, reported in detail how 12
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Americans were killed 2 years ago de-
fending a secret air navigation Isecllify
at Phou Pha Thi, Laos.

The Washington Star on March 17,in
a dispatch by Tammy Arbuckle, de
scribed the evacuation of Sam Thong,
Laos, by Air America, This story went
on to say that there have been approxi-
mately 70 Americans in the Sam Thong-
Long Chien area armed with M-16 rifles
and captured Communist AK-47 subma-
chineguns,

In a dispaich from Vientiane March
20, the Associated Press reporied that
two Thai battalions have been flown fo
Long Chien in U.S. civil aircraft to help
defend that Army base from an expecied
North Vietnamese onslaught.

On March 23, a story from Bangkok by
Jack Folsie in the Washington Post de.
scribed other Thai activities in Laos. Ac-
cording to this story, two Thai artillery
battalions were used In Laos last year
under American auspices during the de-
fense of Muong Soui. Further, accord-
ing to Mr. Foisie, Thai pilots have flown
T-28 bomber planes, and Thai observers
fly in spotter planes to direct artilleryfire
and bomber strikes.

On March 22, the Associated Press had
the Thai Premier himself admitting that
some volunteers may have gone to Lugs,

On March 23, the Christlan Science
Monitor stated flatly, “A Thai artillery
battalion is operating in Laos with the
support of the United States.”

And finally, on March 25 a story
from Vientiane in the Washington Star
described in some detail an American-
directed secret army which operates all
through Southeast Asia.

I ask unanimous consent that the ful
texts of the newsstories to which T have
referred may be printed in the Recorpat
the conclusion of these remarks.

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. SYMINGTON. Mr. President, I
again urge the State Department (o
agree to telling the American beople the
facts. What the Thals may or may not
be doing in Laos is & matter between the
Thais and the Laotians—unless the
United States is paying for it, In which
cagse it becomes a legitimate matter of
public concern for the citizens of the
United States,

The President himself stated it best
in his televised address of November 3
last year:

The American people cannot and should
not be asked to support a policy which in-
volvss the overriding 1ssues of war and peace
unless they know the truth about that policy.

ExmipIT 1
{From the Washington Star, Mar. 15, 1970]

TUDORN ATR BaseE IN THAILAND U9, Matwsmy
N Laos Fi1GHT
(BY Henry 8, Bradsher)

UporN, THAILAND—When President Nlron
admitted nine days ago the well-known fact
that the U.8. Air Force is fiylng combat sup-
port misslons for the goverhment of Lats
he did not mention where the bases are,

The biggest of them Iis on the southet
edge of this dusty northeast Thailand town

The 36 F4D Phantom superscnic fighter-
bombers stationed at Udorn iy day and nlght
to attack North Vietnamese forces In Las
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ORDER FOR RECOGNITION OF
SENATOR MANSFIELD

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that I may be per-
mitted to proceed for not to exceed 15
minutes, following the conclusion of the
remarks of the Senator from Vermont
(Mr. AIKEN).

The ACTING PRESIDENT pro tem-
pore. Without objection, it is s0 ordered.

ORDER. FOR CONVENING OF THE
SENATE AT 9:15 AM, TOMORROW

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that, instead of the
Senate convening at 9:30 a.m. Llomorrow,
it convene at 9:15 a.m. and that the
first 15 minutes be allocated to the dis-
tinguished Senator from Ohio (Mr.
Young), to be followed, then, by the re-
marks, not to exceed 30 minutes, of the
distinguished Senator from Indiana (Mr.
HARTKE) .

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER FOR RECOGNITION OF
SENATOR BYRD OF WEST VIR-
GINIA

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that,
following the remarks of the able ma-
jority leader today, for which an order
has already been entered, I be recognized
for not to exceed 20 minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Ohlo (Mr, Youmae) is now
recognized for not to exceed 30 minutes.

NOMINATION OF G. HARROLD
CARSWELL

Mr. YOUNG of Ohio. Mr. President,
Judge G. Harrold Carswell is a mediocre
judge at best. Furthermore, as a judge he
has in recent years displayed personal
bias against members of the Negro race.
On many occasions he has been hostile
and tyrannical against black defendants
and their lawyers, As a citizen in his com-
munity and as a judge, his conduct has
been such as to cause trial lawyers to
regard hiimn as prejudiced against those
who believe in complete civil liberties
and civil rights for all Americans regard-
less of race or color.

Four distinguished New York lawyers,
Bruce Bromley, former New York ap-
peals court judee, Francls T. P. Plimp-
ton, president of the Association of the
Bar of the City of New York, and two
former presidents of that prestiglous bar
association, Samuel I. Rosenman and
Bethuel M. Webster, have lssued a state-
ment that—

‘We do not believe that Judge Carswell has
the legal or mental qualifications essential
for pervice on the Supreme Court or any
high eourt in the land, Including the one
where he now sits,
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They expressed deep concern that in
1956, in Tallahassee, Fla., Carswell, then
U.S. states attorney was connected with
and contributed money to the Incorpora-
tion of a private golf ¢lub. Then, the pub-
lic golf course of the city of Tallahassee,
which had been constructed with WPA
grant of public funds, was leaged to the
private golf club Judge Carswell had par-
ticipated in incorporating, The lease was
for 99 vears at $1 a year.

At the time and during preceding
years, there had been agitation in Tal-
lahassee to force desegregation of the
city’s public golf course. U.S. Attomey
Carswell was active in the transfer of
thig public golf course to his all-white
private golf club.

What U.S. Attorney Carswell did was
to join with others for the purpose of
denylng blacks the right to use a golf
course supported by their taxes at a
time when he was sworn not to deny
constitutional rights but to uphold them,

Mr, President, it is evident to me that
Judge Carswell is a bigot. I will vote
against his confirmation.

Furthermore, I do not go along with
the views of those who say that possibly
he is a mediocre judge, but we need
some ordinary, mediocre persons as
judges of our courts. Very definitely,
there should not be mediocrity on the
Supreme Court of the United States.

Mr. President, starting with Judge C.
William O’'Neill of the Ohio Supreme
Court and considering Republican
judges of our Circuit Courts of Appeals,
Common Pleas Courts and Ohjo Federal
Court judges, I can tick off the names of
10 or more Republican Ohio judges who
are far superior to Judge G. Harrold
Carswell as jurists and students of law,
Any one of them, I am certain, would be
far better qualified to serve with distinc-
tion on the U.5. Supreme Court.

I would expect President Nixon to fill
Federal court vacancies with Republi-
cans who hold to conservative views. I
go along with all that. However, I am
sure there are hundreds of Republican
judges of the various U.8. courts among
about 440 Federal judges who are ex-
tremely well qualified. Also, judges in
our 50 States who would qualify as con-
servatives and have bhackgrounds and
records as distinguished lawyers and
Jurists. Very easily it seems to me, our
Attorney General and President Nixon
should have come forward with such an
eminent jurist respected and admired
for his wisdom, integrity, and his com-
passion in desling with lawyers and wit-
nesses. It is my opinion that Judge Cars-
well is not such a man.

It is unfortunate for this administra-
tion that the Attorney General, who is
supposed to advige the President on his
judicial nominations, was a Wall Street
lawyer considered an expert on munici-
pal bonds, but altogether lacking in trial
experience. He knows little or nothing
firsthand regarding court trials end trial
lawyers and the caliber of lawyers, stu-
dents of the law and experienced judges
capable of serving on the highest court
of our land.

Mr. President, it happens that I was a
trial lawyer for more than 50 years try-
ing lawsuits in the State and Federal
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courts of Ohlo and frequently in Pennsyl-
vania. Some years ago I was chief crimi-
nal prosecuting attorney of Cuyahoga
County. I have personally prosecuted
hundreds of felony cases, including more
than a hundred homicide cases and later
as a trial lawyer, over the years I have
defended some hundreds of men and
women defendants in c¢riminal cases In
U.3. district courts and in the trial courts
of my State. Also, in past years I have
served as president of two bar associa-
tions In Cuyahoga County. I helleve I
know something about the qualifications
essential for a judge.

That Judge Carswell signed a covenant
on real estate he deeded a couple of years
ago with an illegal restriction that his
property must not be sold {0 anyone ex-
cept of the Caucasian race 1s some evi-
dence of his personal unfitness to sit as
an Associate Justice of the most power-
ful court in the world.

Incidentally, In 1960 I purchased the
Washington residence which I now o¢-
cupy. At that time this home In north-
west Washington was occupied by Adm,
George Dufek. In my negotiations with
the admiral and a real estate agent, I en-
countered no real difficulty in agreeing
on the purchase price and having made
my downpayment was about to pay the
balance. A group of real estate agents,
including an aftorney, came into my
Senate office. I read the deed they had
prepared for me and was shocked to find
it provided that the grantee—that Is I,
buying the property—agree he would not
sell this real estate to any person other
than a member of the Caucasian race.
This was the same restrictive covenant
that Judge Carswell sighed regarding his
property. I refused to sign this restrictive
covenant. Real estale agents and their
lawyers gathered in my office like vul-
tures around a dead body., Their argu-
ments rolled off me like water off a duck’s
back. I said, T know the Iaw. Since you
claim this bigoted restriction is unlaw-
ful and, therefore, meaningless, you go
ahead and blot it out. You go ahead and
draft & new deed. I wlill sign it without
that restriction. Ctherwilse, very defi-
nitely the deal 1s off.” They brought in
another deed which I signed.

Of course, Judge Carswell could have
refused to agree to that restriction the
same as I refused. The real estate agents
provided me with a deed without this un-
constitutional, bigoted restriction. In my
opinion that Judge Carswell signed such
8 restriction is an Indication of his in-
sensitivity to complete civil liberties for
all, It already reveals his personal unfit-
ness to sit as an Associate Justice of our
Supreme Court.

Particularly distressing about the
nomination of Judge Carswell is the fact
that it 1s one more symbol of the indif-
ference to racial justice displayed by this
administration. Those who believe that
the so-called southern strategy exists
only in the minds of partisan journalists
ghould consider this nomination as a part
of the following pattern of administra-
tion actions: The award of defense con-
tracts to textlle firms with a history of
racial discriminations; the proposal of a
voting rights blll which was designed to
wesaken, If not destroy, our commitment
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to equal suffrage in the South; the dis-
missal of Leon Panetta for attempting to
enforce civil rights legislation, and the
¢levation to high public office of those
who believe that the law should not be
{ully enforced.

The Supreme Court is too vital an in-
stitution to be embroiled in any sectional
political stratagems. It is the one institu-
tion which has represented the last hope
for redressing the grievances of those
denied their fundamental rights and op-
portunities.

If President Nixon really wanted “geo-
graphical balance,” he could have named
John Wisdom, Griffin Bell, Frank John-
son, or a varlety of other distinguished
southern jurists—all of whom are fair
and Impartial judges. Throughout the
Southern States, possibly In almost every
county, there are excellent lawyers and
judges who are not narrowminded and
bigoted as advocates of white supremacy
and whose qualifications and life records
:l:u superior to the record of Judge Cars-

Our Founding Fathers provided three
equal coordinated branches of our Fed-
eral Government and the Supreme Court
of the United States has throughout
nearly 200 years been made up of the
most eminent men learned in the law
in our country, Considering hiz record
of the past, it is evident to me that Judge
Carswell does not come close to measur-
ing up to the high standards we must
adhere to.

Mr. President, President Nixon has
nominated, for a place on the Supreme
Court—occupied in the past by some of
our Nation’s greatest jurists—an un-
distinguished judge whose actions in re-
cent years have been to continue segre-
gatlonist policies.

Judge Carswell, during the perlod
when he was a judge of the US, dis-
frict court, was unanimously reversed by
judges of the U.S. court of appeals in
at least 15 cases involving civil and in-
dividual rights. Eight of these cases were
filed ot behealf of Negroes. In every one
of those eight nases the decision of Judge
Carswell was reversed by the unanimous
vote of the judges of the Federal cir-
cut court of eppeals. The remalning
seven cases were based on alleged viola-
tion of other legal rights of defendants,
In each case, Judge Carswell decided
sgalnst the defendants and, in each case,
his decision was also reversed by unani-
moug vote of the appeal court judges.

Judge Carswell indicated in those 15
cases a deep judicial hostility toward the
fundamental concept of human rights.
His mind was closed; he was oblivious
to repeated appellate rebuke. In many of
these cases Judge Carswell refused even
to grant a hearing, although clearly
talled for by judicial precedents. It some
he was reversed more than once.

In expressing this criticlsm of Judge
Carswell's conduct and actions on the
Federal bench, I call attention to the
fact that five of these 15 cases were de-
tided in 1 year—in 1968. Not one judge
of the U.S. Court of Appeals in his area
expressed agreement with his views and
his decisions.

Mr., President, several distinguished
lawyers and legal scholars testified be-
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fore the Senafe Judiciary Committee
that Judge Carswell berated black de-
fendants and their northern lawyers
whether black or white. Prof. Leroy
Clark of New York Unlversity, who su-
pervised the NAACP legal defense fund
litigation In Florida between 1962 and
19638 testified:

Judge Carswell was the most hostile Fed-
eral District Court judge I have ever ap-
peared before with respect to civil rights
matters,

He either could not or would not sep-
arate his judicial functions from his per-
sonal prejudices. Several members of the
Judieiary Committee were forced to
conclude:

In Judge Carswell’s court, the poor, the
unpepular, and the black were all too fre-
quently denied the basie right to be treated
fairly and equitably.

The testimony of Judge Carswell him-
self before the Judiciary Committee re-
veals another reason for denying con-
firmation. Judze Carswell displayed
what might graciously be interpreted as
a lack of candor in responding to ques-
tions about his involvement in the incor-
poration of the private golf club in Tal-
lahassee, Fla. The judge claimed he was
unaware that the purpose of the private
club was to exclude blacks—this from
the man who was the principal Federal
prosecutor in the area at the time.

Judge Carswell was less than frank in
his statements before the Senate Com-
mittee on the Judiciary. He even stated
that he thought the papers he signed and
his check for $100 were to “fix up the old
clubhouse.” He even said that the matter
of dlscrimination against blacks was
never mentioned to him and that he did
not have it in his mind.

One of his neighbors, the wife of the
chairman of Florida’s oldest bank, a
white lady, stated she refused to join the
new club. Her affidavit on record here
stated:

I would have been surbrised if there was
any knowledgeable member of the commu-
nity who was not aware of the racial as-
pect of the golf course transaction,

Personally, I pelleve the statement of
this lady who was born with a white
skin and who did not associate herself
with those seeking to form a club the
purpose of which was to take from golf
players, who happen to be black, a pub-
lic golf course on which they were seek-
ing to play.

In a secret meeting on January 26
with representatives of the American Bar
Assoclation Judge Carswell admitted
that he was an incorporator of a seg-
regated country club in Tallahassee. The
following day he testified before the
Senate Judiciary Commit{ee, under
oath, that he had no such role,

Mr, President, perhaps perjury pro-
ceedings would be more In order at this
time then confirmation proceedings.

Mr. President, disregarding for the
moment all of the evidence about Judge
Carswell’s personal and judiclal insen-
sltivity toward civil rights, no facts have
been presented which would indicate
that he has the professional qualifica-
tions to serve on the world’s most pres-
tiglous judicial body. The fact iz that
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Judge Carswell is serlously deficlent in
the legal skills necessary for an Associate
Justice of the Bupreme Court.

Judge Carswell was reversed on 58.8
percent of the appeals from all his
printed decisions. This is three times the
average for all Federal district judges in
the country and two and one-half times
the average for district judges of the fifth
circuit,

Other judges accorded only minimal
authoritative weight to Judge Carsweil’s
decisions. His opinlons were cited by
other U.S. judges less than half as often,
on the average, as those of all district
judges and fifth ctreuit district judges.

Compared with the average of all dis-
trict judeges, Carswell’'s opinions were
about two-fifths as well documented with
case aunthority, and less than one-third as
well documented with secondary source
authority., His opinions were less than
half as extensive as those of most other
district judges.

The Ripon Society, a group which I
understand includes no Pemocrats, has
conducted an examination of 7,000 Fed-
eral district court cases sppealed to the
PFifth Federal District Court from 1959
through 1969, the years when Carswell
was & Federal judge in Florida. Their
study revealed that Judge Carswell
ranked in the bottom tenth of all Federal
judges in the number of his decisions up-
held—81st of 67 judges.

It is a fact that Judge Carswell lacks
any legal distinction whatever. He has
written no scholarly articles. His judicial
opinions have been mediocre at best.

Louis Pollak, dean of the Yale Unl-
versity Law School, after studying Judge
Carswell’s opinions testifled:

I am impelled to conclude that the noms-
inee presents more slender oredentialz than
any nominee for the Supreme Court put forth
in this century.

Some of those who urge confirmation
of Judge Carswell would have us over-
look his mediocrity and his segregation-
ist viewpoint. One proponent claims that
Judge Carswell’s outstanding qualifica-
tion for service on the Bupreme Court is
the fact that he was nominated by the
President. Another pro-Carswell Senator
has suggested that a little mediocrity
would help provide balance on the Court.
Others have stated that the Supreme
Court may at present be too heavily
weighted with integrationists,

Mr. President, if the Senate were to
accept the arguments of these support-
ers of the nominee before us today, we
would be obligated to conflrm any man—
from the chairman of the American
Communist Party to the imperial wiz-
ard of the Eu Klux Klan to Tiny Tim—
if only he were nominated by the Presl-
dent. However, those who are con-
cerned with the honor and integrity of
the highest court in the land cannot
condone or laugh away medlocrity and
advocacy of white supremacy.

Mr, President, I feel that unless Presl-
dent Nixon withdraws this nomination,
& majority of the Senators should vote
agalnst confirmation. Americans have
every reason to honor and respect the
fine men who have served a3 Chief Jus-
tices of the United States for nearly 200
years and for those who have gerved as
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Associate Justices of our Supreme Court.
We know that we may be proud of all
of the present Associate Justices of our
Supreme Court, No public official in our
Government, except the President him-
self, has greater power or bears a great-
er responsibility than one of the Asso-
ciate Justices of the Supreme Court or
the Chief Justice of the Unlted States.

This Court has a huge volume of most
important legal questions argued before
1t. The decisions of the Court are of the
utmost importance to the welfare of our
country. Each and every member has
& huge obligation and responsibility. If
an Associate Justice is to fulfill his share
of this obligation, as does each one at the
present time, then he must study records
and briefs day after day and night after
night, listen to arguments of counsel
and then write at least a dozen complete
opinions each year.

The President should withdraw this
nomination. I know that there is a una-
nimity of feeling in the Senate of a desire
to fill this vacant chair on the Supreme
Court which has been vacant far too
long and we would do 1t immediately if
the President and his advlsers exercise
a small degree of good judgment instead
of sending us one unworthy nominee and
now another. Furthermore, should Judge
Carswell be confirmed by a small ma-
Jority, he would he discredited from the
outset,

Again, I report the Supreme Court of
the United States must not be a place
for any lawyer or judge whose record is
that of mediocrity. Nor must it become
a place for any lawyer or judge who
holds opinions offensive to the basle eon-
cept of equal justice for all, black and
white alike,

On Monday, April 6, there will be a
vole to recommit the nomination of
Judge Carswell to the Judiciary Com-
mittee where it will remain unwept, un-
honored, and unsung. I hope the motion
to recommit carries. I shall cast my vote
in favor of this motion.

Mr, President, the 3t. Louis Post Dis-
patch recently published an editorial re-
garding Judge Carswell under the cap-
tion “Wrong for the Court.” I ask unani-
mous consent that the editorial be print-
ed in the RECORD.

There being no objection the editorial
was ordered to be printed in the REc-
ORD, as follows:

WRONG FOR THE COURT

One of the opponents of the nomination
of Judge G. Harrold Carswell for the Su-
preme Court has asked how any Senator who
voted against Judge Clement Haynsworth for
that post could go home and explaln why he
accepted Judge Carswell,

Explansations should not be easy. No doubt
most Senators would rely on the point that
they had dlscovered no potential confitet of
interest regarding Judge Carswell, as they did
agalnst Judge Haynsworth. Yet this explana-
tion would disregard a number of points in
which the latter was the supericor candidate
for the high court.

There s first of all, Judge Carswell’s rec-
ord of obstructionism agalnst civil rights
progress. What was mildly questionable in
the Haynsworth case is clear, in the Carswell
case: this judge consistently found agalnst
or atternpted to delay desegregatlon actionsa.
A judge so lacking sympathy with the law
of the land and the absolute necessity for
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racial equality before the law has no place
oh the Bupreme Court.

There is what & group of 400 prominent
lawyers termed “a mind lmpervious to re-
peated appellate rebuke.” The lawyers re-
viewed 15 cases in which Judge Carswell
found against Negro or individual claims of
rights; in every case his decision was reversed
and reversed unanimously by a higher court.
Is this the kind of record for a man to take
to the highest court of all?

There 15 an evident lack of candor ex-
ceeding Judge Haynsworth’s hazy recollec-
tions of his business dealings., What Judge
Carswell insists he never realized was that
the incorporation of a Tallahassee public
golf course as a private course was done to
further segregation. At the time the Judge
helped to incorporate the club he was United
Btates distriet attorney, and several federal
sults were already under way In Florida to
integrate other public golf courses. If Judge
Carswell did not know what was going on,
everyone else in Tallahassee seems to have
known.

There 15, finally, & record of unrelieved
intellectual and judicial mediocrity which
many attorneys find especlally repugnant in
& candidate for the highest court. How,
they wonder, can & man who has contributed
nothing to the law or to the study of the
law take a place on a bench that has seated
many of history’s greatest judicial minds?
How, they ask, can President Nizon so de-
mean the court?

Lacking an answer to such & question, we
may only observe that it is totally un-
necessary to demean the third branch of
government. If Mr, Nixon, fixed in his South-
ern strategy, wants to use the court to woo
the South, he can easlly find Southern
judges, and conservative judges, who are far
more distinguished, have far better judictal
records and who have demonstrated far less
indifference or hostility to the Constltution.

Simply hecause the President might have
done better instead of worse, it should be
difieult Indeed for Senators who voted
against Haynsworth to explain a vote for
Carswell. On that point we would hope that
more and more members would join the
score or s0 of Senators now determined to
stand against the Carswell appointment.

There is no excuse for complicity by the
United States Senate in & wrong against the
Supreme Court,

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Vermont is recognized for 10
minutes,

PRESIDENTIAL TENURE

Mr. ATKEN. Mr. President, as a Mem-
ber of the Senate, I have served under
six Presidents—two Republicans and four
Democrats.

Each of them vontributed much to the
growth and welfare of our country.

Each of them made mistakes.

They all had one thing in common.

Each wanted to be a good President,

Quite naturally each wanted to be the
best President we ever had.

And, hopefully perhaps, on my part 1
wanted each one to be the best,

They had another thing in common,

With the possible exception of Presi-
dent Eisenhower, each one was assalled
and harassed not only by members of
the opposite party but also by dissatis-
fied members of his own party.

In some instances, we might say that
the opposition they engendered was war-
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ranted and contributed to the security
and prosperity of the country,

In other instances, it may be sald that
harassment and embarrassment of the
President was politically motivated and
has proved costly to the people of
America.

We have only one President at a time
and the manner in which he conducts
the duties of his office determines to a
great degree whether the people of the
United States are secure or insecure—
pProsperous or poor—happy or sad.

With this overweening belief in mind,
I have to the best of my ability tried fo
help each to serve his country well—re-
gardless of party.

Each President I have known has, to
a great extent, been at the mercy of the
times during which he served.

Each has had to establish and main-
tain his credibility in the field of inter-
national politics, with varying degrees
of success,

And upon the success of the President
in making the right decisions and in
maintaining the respect of the world
rested the prestige of our Nation and of
you and me In the eyes of the world.

Temptation and desire are hardy and
ruthless characters—possessed by all of
us in varying degrees.

Each of us wants to be important, and
in order to be important we seek power.

There are many kinds of power eyed
by our ambition—ecoi.omic, social, po-
litical and, in some cases, racial.

We seek power as individuals and we
seek it collectively, although collective
success inevitably leads to the rise of in-
dividual desire within the successful
group.

Democracy is the best form of gov-
ernment.

Qur two-party system is the best
method yet devised for running a democ-
racy.

Yet, democracy and the two-party sys-
tem are found to be grievously wanting
in some respects.

Within months after an elected Presi-
dent takes office he is under attack not
only by those who never wanted him to
be President in the first place but also
by those who may have voted for him
but find themselves neglected in the dis-
tribution of the political spoils, or upset
by their inahility to malke decisions for
him whilch coincide with their own
philosophies.

An internal warfare develops, with the
President on one side and the dissident
and disappointed voters on the other.

And throughout the verbal bombing
and incendiary malignments fired sat
him, the President is expected to main-
tain the domestic economy, defend the
security of the United States, raise the
standard of living, and improve the
image of our country in world affairs.

A major purpose hehind the attacks
on the President is to put him in such a
bad light that he cannot hope for re-
election even if he desires to run for &
second term.

President Johnson undoubtedly de-
cided agalnst trylng for reelection in
1968 largely because of the intensity and
apparent success of the attacks made
upon him,
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Certainly, he made mistakes o1 judg-
ment which proved to be costly; yet it
is possible—indeed quite probable—that
any other President elected at the time
he was would have made the same errors
in the belief that stability could be
achieved in Southeast Asia by the greater
involvement of American military
strength on a temporary basis.

President Johnson was assailed full
force for his mistakes, but given very
little credit for the sood he did.

When Richard Nixon became Presi-
dent 14 months ago, he was confronted
with almost unprecedented problems.

Over a million American military men
were stationed overseas in positions best
calculated to prevent the spread of what
was called a “monolithic Communist
conspiracy.”

About 540,000 of these troops were in
the small, war-ravaged country of South
Viet_.am.

At home, galloping inflation and s
rapidly increasing crime rate—koth
stepchildren of war—were running ram-
pant.

The new President was promptly met
by new demands——the most insistent,
the most vociferous, and the best orga-
nized coming from those who had op-
posed his election.

They insisted that the troops be with-
drawn from South Vietnam almost im-
, ediately, regardless of consequences to
¥ the native population.

x Crime and inflation were to be con-
trolled without delay.

Domestic programs affecting health,
% education, and welfare were to be ex-
% panded many times over and far beyond
= the means of our democratic Nation to
. sustain.

Of course, no President could possibly
§ meet such demands.

£ He has now withdrawn just over
% 100,000 military personnel from Vietnam
: in the last 8 months, and the withdrawal
continues on schedule.

He has improved our standing with
.. many other countries and has repaired
3 our prestige where it had been damaged.
%. Inflation and crime are not yet under
control and will not be so long as we are
© involved in a foreign war to the extent we
¢ are now. .

. President Nixon has made mistakes,
2. but on the whole his record to date may
% be given a high passing mark.
Like his predecessors, he wants to be
the best President we ever had.
With a congressional election coming
Up on November 3 this year and a presi-
dential election 2 years later, his present
high rating has only intensified the at-
tacks on him and his decisions both from
bolitical aspirants of the opposition
party and disillusioned and angry dis-
:sidents within his own.
2. They make the work of his office more
. difficult.
Not, only are impossible demands made
upon the executive branch but by more
» Indirect means many undertake to lessen

S i

A current example of this will be found
in the Carswell case now before the
enate.

thefPresident"sfstandmg'*both at home -
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I do not know Judge Carswell and I
do not know for sure how good a Justice
of our Supreme Court he would make;
neither do those who so enthusiastically
condemn him.

Certainly, if the same microscopic scru-
tiny had been applied to all nominees to
this Court over the last 30 years as is
being applied to Mr. Carswell, I fear that
the Court might have a quite different
complexion today.

In fact, we might not have any sitting
Justices at all if each one had to qualify
under the strict requirements for bril-
liance and purity demanded by Judge
Carswell’s critics.

And yet, strangely enough, most of
those Justices who for one reason or
another might have been disqualified
have turned out to be very good Judges.

For the last 2 weeks, Members, of
the Senate have received hundreds or
even thousands of letters and telegrams
urging the rejection of Judge Carswell’s
nomination.

I am quite sure that many of these
protesters did not know much of any-
thing about Judge Carswell until they
were advised by organization leaders to
stir up all the opposition possible.

Some others were doubtless prompted
to register their opposition by unfavor-
able and in some instances misleading
publicity.

They did not know Carswell, but they
did know President Nixon, and for most
of them he is their No. 1 target.

I doubt that many of them voted for
him in 1968, and I doubt that many
would vote for his reelection.

I am not making this statement today

as criticism of those who are simply fol- -

lowing practices well established by tra-
dition or of those who sincerely believe
that each appointment to public office,
especially to the judiciary, should be rs
wise as Solomon and as pure as Caesar’s
wife.

A loyal opposition is fully warranted
so long as, in its zeal, it does not weaken
those qualities that have made our Nation
great,

I am making this statement to call at-
tention to the indisputable fact that no
President can give his best to the Nation
or maintain our prestige in the world so
long as he is constantly being fired upon
by those whose principal purpose is to
keep him from being reelected.

On January 17, 1969, I joined the Sen-
ator from Montana (Mr. MANSFIELD) in
introducing Senate Joint Resolution 21,
proposing an amendment to the Consti-
tution limiting the President to a single
term of 6 years. ‘

The one-term limitation has worked
well in other countries,

It permits the President to devote all
his time and efforts to the service of his
country.

This constitutional amendment would
go far in discouraging would-be suc-
cessors to the office from wasting their

time in harassing him or trumping up
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ment proposed by Senator MANSFIELD and
myself.

Mr. MANSFIELD. Mr. President, will
the Senator yield?

Mr. ATKEN, I yield.

Mr. MANSFIELD. Let me say that I
am delighted that the dean of the Re-
publicans has indicated his strong sup-
port for the resolution which he and I
introduced some months ago. We think
it is a way to allow any President—re-
gardless of party—to be himself and not
to be subject to political harassments.
It is a way that allows the President to
assume his office with one purpose in
mind—to do a good job, regardless of the
consequences, and then to depart.

The ACTING PRESIDENT pro tem-
pore. The time of the Senator from Ver-
mont has expired.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the Senator
from Vermont may have 5 additional
minutes.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

Mr, MANSFIELD. May I express the
hope that, on the basis of the speech
made by the distinguished Senator, the
appropriate subcommitfee within the
Committee on the Judiciary would un-
dertake hearings on this matter as soon
as possible. Senator AIKEN’s most posi-
tive statement has placed this issue in its
proper context indicating that it is aimed
at the Presidency—at the office itself—
and is not concerned so much with the
man.

Mr: President, I was impressed by what
the distinguished Senator from Vermont
had to say on page 2 of his speech:

With this overweening belief in mind, I
have to the best of my ability tried to help
each—

That is, each President—
to serve his country well—regardless of Party.

Each President I have known has, to a
great extent, been at the mercy of the times
during which he served.

Each has had to establish and maintain
his credibility in the field of international
politics, with varying degrees of success.

And upon the success of the President in
making the right decisions and in maintain-
ing the respect of the world rested the pres-
tige of our Nation and of you and me in the
eyes of the world. :

All I want to say is that the distin-
guished Senator has certainly lived up
to those words in his many years of serv=-
ice in this body.

I only hope that as a Senator from the
State of Montana and as majority leader,
I can do almost as well as the distin-
guished Senator from Vermont, who has
just addressed us.

Mr. AIKEN. I thank the Senator from
Montana. It has been a privilege to be
associated with him on certain proposed
constitutional amendments. I still feel
they are all amendments which should be
approved by Congress.

Since I have enough time remaining,

_I am happy to yield to the Senator from

unwarranted charges or impeding his
work because he could not run against
any of them anyway.

Mr. President, I hope that this Con-
gress will seriously consider the amend-

Michigan.

Mr. GRIFFIN, Mr. President, I wish to
indicate my great appreciation for an-
other very significant statement made by
the dean of Republicans in the U.S. Sen-
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from Vermont (Mr, AIkeN) and the dis-
tingulshed Senator from Kentucky (Mr.
Coorer). 1cr both of whem I have noth-
ing but the highest regard—I might say,
aflecticn and respect as well,

I should like to quote from the remarks
just made by the Senator from Vermont,
I have quoted this before, because it is the
theory behind the speech I just made,
and behingd the remarks I made last Fri-
day on the same subject.

The Senator from Vermont said in his
very thoughtful and weorthwhile speech:

We have only one President at a time and
the mapner in which he conducts the duties
of his office determines to a great degres
whether the people of the United Btates are
sécure oOr Insecure—prosperous or poor—
happy or sad.

With this overwhelming belief in mind,
I have to the best of my ability trled to help
each to serve his country well—regardless of
Party.

Each President I have known has, {o a
great extent, been at the merey of the times
during which he served.

Each has had to establish and maintain
his credibility In the field of intermational
politics, with varying degrees of success,

And upon the success of the President in
making the right decislons and in maintaln-
ing the respect of the world rested the pres-
tige of our Natlon and of you end me in
the eyes of the world,

Mr. President, I intend to support any
President regardless of party to the best
of my ability, because I would far rather
see the country benefited, the country
secure, the welfare of the Nation placed
first and ahead of the welfare or the
success of any political party, or any
individual within any political party.

ORDER OF BUSINESS

The PRESIDING OFFICER. Under
the previous order, the Senator from
West Virginia (Mr, ByYrp) is recognized
for a period not to exceed 20 minutes,

NOMINATION OF G. HARROLD
CARSWELL

Mr. BYRD of West Virginia. Mr. Pres-
ident, I speak in behalf of the nomina-
tion of Judge Q. Harrold Carswell to be
an Associate Justice of the U.S. Supreme
Court.

The opponents of this nomination are
attempting to use as their chief argu-
ment the charge that Judge Carswell is
undistinguished, and that he does not
possess the legal credentials that an ap-
pointee to the High Court shouid have.

We have heard the word “mediocre”
bandied about very carelessly in this de-
bate. Some critics of Judge Carswell have
said outright that he is a mediocre ap-
pointee. Others have taken a more cir-
cuitous route to say much the same
thing,

The term “mediocre,” Mr. President,
applied to this nominee or to any nom-
inee, or to any official of government
elected or appointed, 1s a wholly relative
term based on a subjective judgment.

By what standards is a judicial ap-
pointee or any other official mediocre?
By whose arbitrary criteria is he judeged?

Suppose for a moment that Judge
Carswell’s record were as liberal as his
opponents contend that it 1s conserva-
tive, If it were, I suspect that—mediocre
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or not—he would be welcomed with open
arms by many of those who now oppose
hip,

It i3 Judze Carswell’s apparent con-
servatism, Mr. President, that probably
bothers his critics more than their alle-
gations of his mediocrity.

A review of the record made in the
hearings establishes beyond question that
Judge Carswell is well qualified for ele-
vation to the Supreme Court.

During the course of this speech, I wiil
undertake to compare the credentials
and qualifications of Judge Carswell with
those of every other sitting member of
the Supreme Court at the time each was
nominateqd.

Before I make this comparison, I think
it is pertinent to note that the issue of
Judge Carswell’s legal competetice and
distinetion was first sighificantly raised
by certain segments of the press, espe-
cially the New York Times and the
Washington Post. Each of these influen-
tlal newspapers began to assert very
shortly after the President submitted this
nomination that Judge Carswell was un-
distinguished and mediocre. They have
hammered consistentiy and hard on this
issue and so have some Senators.

These newspapers and others have
been lenient in their assessment of the
qualifications of other nominees, de-
pending on their judicial philosophy.

It is my view that one of the chief fac-
tors in determining whether a nominee
has the necessary professional qualifica-
tions for nominhation to the Supreme
Court is whether or not he has had prior
Judicial experience.

Of course, there have heen many ap-
pointees to the Supreme Court who have
not had previous judicial experience but
who have become outstanding and emi-
nent jurists. So, it is not necessarily
something that is required of an ap-
pointee in order for him to become &
great judge. But I think that previous
judicial experience is a positive factor to
be considered in favor of any nominee.

Judge Carswell is eminently qualified
in this regard, as he has served as U.S.
district judege for the Northern District
of Florida for more than 11 years, and
has served as a judge of the Court of Ap-
peals for the Fifth Circuit for almost 1
year. In addition, he was U.S. attorney
for the Northern District of Florida
prior to being appointed to the Federal
bench for almost 5 years.

Prom the standpoint of prior judicial
experience, as will be developed in this
speech, Judge Carswell is better quali-
fled than was any present member of
the Supreme Court at the time of his
appointment, except for Chief Justice
Warren E. Burger.

I would assume that the New York
Times and the Washington Post and
other great newspapers share my view
that prior judicial experience is an im-
portant factor in determining whether
a nominee is qualified for appointment to
the Supreme Court. In its edition of Sun-
day, June 30, 1968, the New York Times
discussed the appointment of Justice
Fortas and Judge Homer Thornberry to
the Supreme Court which had been made
the previous Wednesday, June 26, by
President Johnson. I belleve that my col-
leagues would find it very interesting to
note what the New York Times had to
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say about the professional qualifications
of these nominees. In referring to Jus-
tice Fortas and Judege Thornberry, the
Times said:

Both men have impressive credetitiala to
qualify them for the Supreme Court.

In discussing the qualifications of
Judge Thornberry, the Times said:

Judge Thornberry, 5%, has been onh the
bench since 1963 and has more judiclal ex-
perience than any sttting member of the
Supreme Court had at the time of his ap-
pointment except William J, Brennan Jr.

One of the writers for the Washington
Post discussed Judge Thornberry’s nom-
ination in the issue of June 27, 1968, the
day after the nomination was made:

He has had more judiclal experience than
any sitting member of the Supreme Court
at the time of his appointment except Wil-
liam J, Brennan Jr.

I am very pleased that the New York
Times and the Washington Post agree
with me that prior judicial experience
bears great weight on the issue of legal
qualifications and distinction.

Perhaps some clue can be gained es to
why these newspapers assessed the legal
qualifications of Judge Thornberry in
such a manner by referring o a headline
which appears on page 30 of the New
York Times issue of June 27, 1968, which
describes Justice Fortas and Judge
Thornberry as “Liberal Nominees for Su-
preme Court Posts,” and to the Wash-
ington Post article of June 27, ahove
mentioned, which deseribes Judge
Thornberry’s record in the following
manner:

Prestdent Kennedy nominated Thornberry
to the Federal district bench shortly before
his death in 1963, President Johnson pro
moted him $o the Fifth Clrcuit Court of Ap-
peals In 1965, He has had more judicial ex-
perience than any sitting member of the
Supreme Court at the time of his appolnt-
ment except William J. Brennan Jr.

A qulck look at Thornberry's opinlon.s on
the Fifth Circuit Court—which has handled
all the difflcult racial cases from the Deep
South—suggests a liberal stance on clvil
liberties and ¢ivil rights,

I do not intend any disrespect to Judge
Homer Thornberry in making these re-
marks. I personally feel that he is a thor-
oughly competent and able judge of the
Fifth Circuit Court of Appeals. He has
endorsed the nomination of his eol-
league, Judge Carswell, to he an
Associate Justice of the United States
Supreme Court, for which I commend
him.

I do feel, however, that the contrasting
assessments made by these two great and
influential newspapers of Judge Thorn-
berry and Judge Carswell highlight the
profound wisdom of the distinguished
Republican leader in opening this debate
on March 13, in stating:

I think the “lack of distinction” argument
is really a make-welght for those whose real
ground of objection 1s that the nominee I8
oot sufficlemtly in accord wlth thelr views,
(8. 3729)

I now proceed to compare Judge Cars-
well’s qualifications from the standpoints
of education, legal experience, and ju-
dicial experience with those of the pres-
ent members of the Supreme Court.

First, Istart with our standard of com-
parison, which 1s the qualifications of
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Judge Carswell himself, The record shows
that he received his undergraduate edu-
cation at Duke University, Durham, N.C,,
from which institution he received a B.A.
degree in 1941,

Most of us would agree that Duke Uni-
versity is one of the outstanding institu-
tions of higher learning in this Nation.
The President of the United States re-
ceived his law degree from Duke, There
may be a few people in the academic and
legal and political communities who
think that this fact makes Duke medi-
ocre, but I certainly do not share that
opinion.

Judege Carswell attended the Univer-
gity of Georgia Law School at Athens,
Ga., for 1 year, 1941-42, and at the con-
clusion of that school year he enlisted
in the U.8, Navy to serve with distine-
tion in World War II.

After the war, he completed his legal
education at the Mercer University Law
School, Macon, Ga., which awarded kim
an LI.B. degree in 1948,

In 1948 Judge Carswell moved to
Teallahassee, Fla., and became an associ-
ate in the firm of Ausley, Collins, and
Truett. His practice of law in that firm
was varied, and he acquired the reputa-
tion of being an able and outstanding
lawyer. Judge Carswell left the Collins
law firm in 1951 and formed his own
firm in Tallahassee, where he continued
ltg actively engage in the practice of

w.

Judge Carswell’s reputation as a law-
ver altracted such notice that in 1953,
at the age of 33, he was nominated by
President Eisenhower to be U.8. attor-
ney for the Northern District of Florida.
He served in that capacity in an able
and conscientious fashion. No complaint
has ever been publicly stated—or at least
I have heard none—as to his treatment
of any litigant or lawyer during his serv-
ice as U.S. attorney. In this position, he
handled a broad range of cases encom-
passing the entire area of Federal crimi-
nal jurisdiction.

He made such a flne record as U.S.
attorney that President Eisenhower
nominated him as U.S, district judge
for the northern district of Florida In
1958, and he became a Federal district
judge on April 18 of that year. Contrary
to the assertions of a few people, he
served with great ability and distinc-
tion as a trial judge in our Federal court
system, The area of litigation handled
by Judge Carswell encompassed the en-
fire spectrum of Federal criminal law
and Federal civil law,

He did such a good job as district
Judee and acquired such an outstand-
Ing reputation that President Nixon in
1969 appointed him to be judge of the
U.8. Circult Court of Appeals for the
Fifth Circuit. The Senate again con-
firmed his nomination, and he became
8 circuit judge on June 27, 1969. For the
third time, therefore, the U.8. Senate
unanimously confirmed Mr. Carswell’s
nomination to a high position on or as-
Sociated with the Federal judiciary.

So, in summary, we find that Judge
Carswell has a very good educational
background; he engaged in an active
general practice of law for approximately
4 years; he served as U.S, district attor-
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ney—which required Senate confirma-
tion-—for almost 5 years; he was a US,
district judge—which required Senate
confirmation—for more than 11 years;
and he has heen a U.S, circuit judege—
which required Senate confirmation—
for almost a year.

These seem to me to be impressive
credentials, and should settle the gques-
tion as to whether Judge Carswell has
the legal competence and training and
experience which would qualify him for
appointment to the Supreme Court.

Let us compare his qualifications with
those possessed by each of the present
members of the Supreme Court at the
time of his nomination.

First, as to Mr. Justice Black, we find
that he received his law degree from
the University of Alabama in 1908. He
began the practice of law in Birmingham
in 1907 and served as police judge in that
city for 18 months during the years 1910-
11. He held the office of solicitor, which
is prosecuting attorney in Alabama, dur-
ing the years 1915-17. He engaged in the
general practice of law in Birmingham
for 8 years from 1919 to 1927. He was
elected to the U.S. Senate in 1926 and
served in the Senate from 1927 to the
time of his appointment to the Supreme
Court by President Roosevelt and his
confirmation by the Senate on August
17, 1937.

Thus, we find that Justice Black, at
the time of his nomination, had had prior
Judlicial experience of 18 months as po-
lice judge in Birmingham; he had en-
gaged in the private practice of law for
approximately 16 years, and had served
as State prosecuting attorney for about
2 years; he had also served in the Senate
for 10 years.

Of course, each of us can judge and
assess these facts according to our own
best judement, but it seems to me that
Judge Carswell possesses legal ¢ualifica-
tions comparable, if not superior, to those
held by Justice Black at the time of his
appointment.

Let us look at the Justice who is next
senior in service, Mr. Justice Douglas.
He received his undergraduate degree
from Whitman College, Walla Walla,
Wash., in 1920, and received his LL.B.
degree from Columbia University Law
School in 1925; he engaged in the private
practice of law in New York City from
1925 to 1927, end was a member of the
law faculty of Columbis University from
1925-28. He was on the Yale law faculty
for 6 years from 1928-34 and was named
by President Roosevelt to be a member
of the Becurities and Exchange Com-
mission in 1936, and he served as Chair-
man of that Commission from 1937 to
1939. He was nominated by President
Roosevelt to be an Associate Justice of
the Supreme Court of the United States
at the age of 40, and took his seat on the
Court on April 17, 1938,

Justice Douglas had had no prior judi-
cial experience. He had been engaged in
the practice of law for less than 5 years,
and had a background of approximately
9 years in the legal academic community,

There may well be a place on the Su-
preme Court for one with the legal
qualifications anhd credentials of Justice
Douglas, but how can one possibly un-
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favorably compare Judge Carswell’s
qualifications to those of Justice
Douglas?

Next we come to Justice John M. Har-
lan. In my opinion, at the time of his
nomination he possessed very high quali-
fications. He received his B.A. degree at
Princeton University and advanced de-
gress in jurisprudence from Oxford Uni-
versity, and his law degree from New
York Law School. He was an associate
and a member of the distinguished New
York law fitm of Root, Ballatine, Harlan,
Bushley & Palmer, for over 20 years,
and was appointed by President Eisen-
hower to the Second Circult Court of
Appeals in 1954, where he served for 1
yvear, and then was appointed by the
President on March 17, 1955, to be an
Associate Justice of the Supreme Court.
During the time he was in private prac-
tice, he served in such capacities as spe-
cial assistant attorney general of the
State of New York and chilef counsel to
the New York State Crime Commission.

Realistically speaking, it must be con-
sidered that Justice Harlan's qualifica=
tions pertaining to his backsground in
the private practice of law were extreme-
ly outstanding, and were superior to
those possessed by Judge Carswell. On
the other hand, in the area of prior
Judicial experience, Judge Carswell’s
qualifications wouid have to be rated
above those of Justice Harlan.

In my opinion, from the standpoint of
professional qualifications, Justice Har-
lan stands as & giant among the present
members of the Supreme Court.

I think it is no accident that Justice
Harlan also happens to be the leader of
the strict constructionlst forces on the
Supreme Court. His outstanding back-
ground as & lawyer has taught him the
true and correct function of a judge un-~
der our constitutional system.

We now come to Justice William J.
Brennan, Jr. As I have noted, the New
York Times and the Washington Post
stated that the prior judicial experience
of Justice Brennan was greater than
that of any other member of the 8u-
preme Court at the time of his appoint-
ment. Justice Brennan recejved his B.3.
degree from the University of Pennsyl-
vania and his LL B. degree from Harvard.
He engaged in the private practice of law
in Newark, N.J., as an associate in the
firm of Pitney, Hardin & Skinner for
6 years, and was a member of the firm
for another £ years. His work with the
law firm was interrupted by 3 vears of
service in the U.S. Army in World War

Justice Brennan was appointed to the
New Jersey Superior Court in 1949, and
was appointed to the appellate division
of that court in 1851, Thereafter, he was
appointed in 1952 to be an associate jus-
tice of the Supreme Court of New Jer-
sey, where he served for approximately
4 years until appointed by President Ei-
senhower to the Supreme Court in 1956,

Thus, at the time of his appointment,
Justice Brennan had had 15 years’ ex=-
perience in the private practice of law
and had served 7 years as a judge of the
State courts of New Jersey. From the
standpoint of prior judicial experlence,
Justice Brennan had had 7 years of serv-
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ice in the State courts, while Judge Cars-
well has had almost 12 years of experi-
ence in the Federal courts.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that I
may proceed for an additional 10 min-
utes.

The PRESIDING OFFICER, Without
objection, it 18 s0 ordered.

Mr. BYRD of West Virginia. Mr. Pres-
ident, Mr. Justice Potter Stewart re-
ceived his undergraduate and law de-
grees from Yale, He engaged in the pri-
vate practice of law in New York City
for 3 years, which was interrupted by
his service in the U.S, Navy during World
War II. He then practiced in Cincinnati,
Ohlio, for 7 years, from 1947-54. At that
tlme he was appointed by President
Eisenhower to be a judge of the U.S.
Court of Appeals for the Sixth Circuit.
He served on that court for 4 years, un-
til he was nominated by President Eisen-
hower in 1958 to be an Associate Justice
of the Supreme Court,

Mr. Justice Stewart, at the time of his
appointment to the Supreme Court, had
had 4 years of prior judicial experience
and 10 years in the private practice of
law. This 13 almost the reverse of Judge
Carswell’s qualifications, in that Judge
Carswell has had 4 years in the private
practice of law and almost 12 years of
prior judicial experience, In addition,
Judge Carswell has served for 5 years
as U.S. attorney.

I do not see how anyone can say that
Judge Carswell’'s qualifications do not
compare favorably with those of Mr,
Justice Stewart.

As to the qualifications of Associate
Justice Byron R. White, who would ever
have contended at the time of his ap-
pointment that he would make the good
Associate Justice that he is making in
his service on the Court today?

To most Americans in March, 1962,
when he was named by President Ken-
nedy, “Whizzer” White was known only
as a great football player. From 1935
through 1937 he had starred at the Unl-
versity of Colorado, leading his team in
his final year of play to an undefeated
season, and excelling all college backs
in seorlng and ground gaining,

He went on to play with the Pitts-
burgh Steelers and the Detroit Lions,
led the National Foothall League in
ground gaining twice as a professional
player, and in 1954 was named to the
National Football Hall of Fame.

He practiced law in Denver, organized
the State of Colorado in support of the
Kennedy campaign, became a deputy
Attorney General to Rohert Kennedy,
and in March 1962 was appointed to the
Supreme Court. A good and enviable
record, yes. But background and qualifi-
cation for the Nation’s highest court? I
wonder.

Many at the time thought not. Yet,
Byron White, in my opinion and the
opinion of many others, is serving with
diligence and competence on the Su-
preme Court,

Let us now examine the hackground
and qualifications of Justice Thurgood
Marshall at the time of his appolntment,
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to the Supreme Court. He received his
college education at Lincoln University
and his law degree in 1933 from Howard
University. Upon his graduation from
law school he entered the private prac-
tice of law in Baltimore, and in 1934 be-
came counsel for the Baltimore branch
of the NAACP. In 1838, he joined that
organization’s national legal staff, and
in 1938 was appointed its chief legal
officer. He served from 1940 until 1961 as
director-counsel of the NAACP legal de-
fense and educational fund. On Septem-
ber 23, 1961, he was appointed by Presi-
dent Kennedy as a judge of the Second
Circuit Court of Appeals, on which he
served until nominated by President
Johnson to be Solicitor General of the
United States on July 13, 1965, President
Johnson nominated him to be an Asso-
ciate Justice of the Supreme Court on
June 13, 1967.

Justice Marshall was very active in
the private practice of law, but his prac-
tice was confined exclusively to the civil
rights field and the representation of
the NAACP and its affiliated organiza-
tions,

As a matter of fact, he was often re-
ferred to as “Mr. NAACP.” He was en-
gaged in the private practice of law
for a very long time, 28 years, but it
cannot be said that his practice was of
& general nature. He then served as a
judge of the second circuit for almost
4 years, and as Solicitor General for 2
vears,

Last, we come to the most recent ap-
pointment, that of Chief Justice Warren
Burger, named by President Nixon as
Chief Justice on May 22, 1969.

Chief Justice Burger received his c¢ol-
lege education at the University of Min-
nesota and his law degree from St. Paul
College of Law. He was 8 member of a
8t. Paul law firm for 22 years, from 1931
to 1953. At that time he was appointed
by President Eisenhower as an Assistant
Attorney General of the United States.
He held that position until 1856, when
he was appointed by the President to be a
judge of the U.8. Court of Appeals for
the District of Columbia Circuit. He was
& judge of that court for more than 13
years until he was nominated by Presi-
dent Nixon to be Chilef Justice of the
United States.

The solid Judicial experience which
Chief Justice Burger brought to the
Court, it should be noted, exceeds Judge
Carswell’s equally solid experience on the
Federal bench by only about a year.

What a contrast these two eminently
qualified men—with their judicial back-
grounds—provide to former Chief Jus-
tice Earl Warren. When Governor war-
ren was nominated, his prior experience
in government was almost wholly politi-
cal. Yet, his nomination was confirmed,
although he brought 40 the Court no ju-
dicial experience of any kind and little
knowledge bearing on the complicated
legal 1ssues with which he was to be
confronted.

The imperious manner in which he
dispensed decisions, as from on high, in-
dicated how little he wunderstood or
valued this country’s vital and historical
constitutional processes. It is my consid-
ered judgment, Mr. President, that many
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of the increasingly serious difficulties in
which owr country finds itself at this
point arise directly from the unwise rul-
inegs of the Court during the years of
Mr. Warren’s tenure as Chief Justice.

‘The type of opposition to Judge Cars-
well that we are witnessing now—and
which brought about the defeat of the
nomination of Judge Clement Hayns-
worth—is not new. It has happened be-
fore many times, and subsequent events
more often than not have shown how
poorly taken such opposition has often
been in the past. Conservatives as well
as liberals have indulged in such oppo-
sition, and almost always the opponents
of nominees t¢ the Court have attacked
them on the grounds that they were not
fit to serve,

In the long history of the U.S. Supreme
Court many men have been appointed—
and have served with distinction—the
first mention of whose names brought op-
position and even ridicule.

One of the towering fizures of the
Court, Joseph Story, of Massachusetis,
appointed by President James Madison
in 1811, was such a man—bitterly op-
posed by the conservatives of that time.

He was an unknown in most of the
young Nation, although he had served a
term in Congress and had been speaker
of the Massachusetts House of Repre-
sentatives, He had held no judicial office,
and the reasons for President Madison's
appointment of him have never been
learned. He was the youngest man ever
appointed to the Court.

Jefferson made repeated expressions
of personal antipathy to Story, and the
Federalists reacted to his appointment
with ridicule and condemnation.

Buf, as Charles Warren, the former
U.S. Assistant Attorney General, writes
in his book “The Supreme Court in
United States History™:

Az in s0 many other instances in the hls-
tory of the United States when comparatively
unknown men have been raised to positiohs
of high authority, the nation was singularly
fortunate in the event.

In Story’s case, a8 in s0 many other In-
stances in the history of the court, there was
shown the utter futility of the expectations,
frequently entertalned by politiclans, that
the judicial declsions of a judge would ec-
cord with his politics at the time of his ap-
pointment to the supreme bench,

Time and time agaln 1t has heen proved—
and to the great honor of the professlon—
that no Iawyer, whose character and legsl
ability would warrant his appointment to
that lofty tribunal would stoop to smirch his
own record by submltting his judgment to
the political touchstone; and no presldent
has dared to appoint to that court a lawyer
whose character and ability could not meet
the test.

One does not have to go back to the
early history of the court, however, to
find nominees who have served with dis-
tinction to themselves and with benefit
to their country whose eredentials were
questioned at the outset and who were
bitterly assailed while their nominations
were under consideration.

The case of Assoclate Justice Louls D.
Brandeis comes readily to mind. Again
in this instance it was the conservatives
who were after him, I alluded to the fight
over the Brandeis nomination when I
spoke in this Chamber in support of the
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nomination of Judge Haynsworth, and
much of what I said at that time is once
again applicable In this debate over
Judge Carswell.

I said then that the real reasons for
the bitter fieht half a century ago against
the confirmation of Justice Brandels
were his social and economic ideas and
the fact that he was a Jew, and that the
real reason for the high pressure to de-
feat Judge Haynsworth were his judicial
philosophy and the fact that he was a
white, conservative southerner. The same
may be said in considerable measure of
the opposition to Judge Carswell,

Justice Brandeis was appointed to the
Court in 1916 by President Wilson, and
the fight over the nomination that en=-
sued Is generally regarded as one of the
most celebrated senatorial confirmation
contests in history.

In the study of the confirmation of ap-
pointments by the BSenate made by
Joseph P. Harris in his book, entitled,
“The Advice and Consent of the Senate,”
the following comment concerning the
Brandeis case appears on page 113, and
Ibelieve that it has validity in the pres-
ent connection:

The case Illustrates that a person who
has , , , taken a definite stand on contro-
verslal publie lssues, particularly If he has
Incerred the hostility of powerful groups
of soclety, wiil face strong opposition, Buch
& person c¢an be confirmed only by the
preatest effort, whereas a middle-of-the-road
lndividual who has never participated in eco-
nomic and social struggles or offended power-
ful groups 1s uzually confirmed without op-
position.

The opposition to Brandeis was due chiefly
to tbe fact that his opponents regarded him
@ 8 dangerous radical and & crusader and
hence unfit to serve on the Supreme Court,
which they regarded as the bulwark of con-
servatism. . . .

Their stated reasons for opposing him,
however, were entirely different—that he was
not trustworthy and had been guilty of un-
mofessional conduct, Thelr charges of un-
professtonal ponduect did not stand up under
the examlination of the subcommitiee,
though at the end, the Senators who were
opposed to Brandels gave credence to prac-
tically all the charges. . . .

In the cases investigated by the subcom-
mittee, it was found that the conduct of
Brandels wes not only ethlcal and correct
but indeed indicated that he had extraordi-
narily high professional standards,

Mr, President, there are many more
tases of ill-founded opposition to nomi-
nees to the Supreme Court that could be
tited. But the point that I wish to em-
bhasize is that Judge Carswell com-
bares very favorably with the men who
presenty sit on the Supreme Court, and,
In my opinion, is superior to some.

If Judege Carswell were not as well
(ualified as he actually is—if he were
Indeed mediocre as critics have said—
he would still be much to be preferred
over Williard O. Douglas, who had no
Indicial experlence when he was con-
firmed for the Court, and who has now
written & book which encourages violence
and revolution in America.

As John F. Bridge, writlng in the Na-
tiona! Observer on March 2, observed

Those who are so upset about the intel-
lectnal qualifications of Judge Carswell
ught to read the book Justice Douglas has
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Just written, Points of Rebellion, in which,
among many other wild assertions, this
sitting Associate Justice says:

“We must realize that today’s establish-
ment is the new George III. Whether it will
continue to adhere to his tactics, we do not
know. If it does, the redress honored in tradi-
tion, is also revolution.”

As the National Observer writer noted,
this is no black miiitant secreaming. This
is a member of the Nation's court of last
resort.

One need not bother to condemn
Justice Douglas; his own words condemn
him. Consider this passage:

. . . Where grievances plle high and most
of the elected spokesmen rtepresent the
Establishment, violence may be the only
effective response.

The *“Puritan ethic,” the “highway
lobby,” the “industrial-military com-
plex,” all are targets for Mr. Justice
Douglas. As an author, he sounds more
like a spokesman for the SDS than a
guardian of constitutional processes. In
my judgment, he Is a disgrace to the U8,
Supreme Court,

As I have already noted, Mr. Douglas’
words ought to be of more than passing
interest to the critics of Judge Carswell,
for, to quote the reviewer of his book
again:

Mr., Douglas hes a lot to say ., ., . about
mediocrity In American life. At least medi-
ocrity 18 one subject on which he concelvably
could be an expert.

The confirmation of Judge Carswell’s
nomination, Mr. President, could help to
restore a badly-needed balance to the
Court on which Justice Douglas sits. In
this regard, Mr. President, If Judge Cars-
well’s nomination were to be rejected by
the Senate, I should hope that impeach-
ment proceedings would be immediately
instituted in the other body, and I
would like to see Senators who oppose the
Carswell nomination have to show down
on & trial of Mr, Douglas, who presently
is a member of the U.8. Supreme Court
and whose own words condemn him, not
as one who is just mediocre, but as one
who advocates violence and revolution in
America,

I discern a deflnite pattern in the
nominations President Nixon has made
to the Bupreme Court—a battern of
seeking out men who have had experi-
ence where it really counts, in the Fed-
eral judiciary itself.

Chief Justice Burger was eminently
qualified in that respect, as was Judge
Haynsworth and as is Judge Carswell, 1
commend President Nixon for seeking
this quality in making his appointments
to the Court. I belleve that many people
in America share my opinion on this
madtter.

There are other factors to be taken
into consideration, but certainly prior
judicial experience should be a major
one. The survey of the qualifications of
the present members of the Supreme
Court I have made shows that Presi-
dent Nixon is seeking to restore a bal-
ance on the Court in more ways than
one. We do need to have more Justices
on the Court with great prior judicial
experience, and Judge Carswell is cer-
talnly qualified In this regard.
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As the distinguished chairman of the
Judiciary Committee pointed out on the
floor of the Senate on March 17, it is
very strange that the Washington Post
has taken the position all of President
Nixon’s nominations to the Supreme
Court have been undistinguished. This,
of course, includes Chief Justice Burger.

I think that the ideological bias un-
derlying this opinion of the Washington
Post gives us a clue to the motive of
some who say that Judge Carswell 1s
“mediocre’ or ‘“undistinguished.”

The record and the facts completely
negate such an assertion. The truth of
the matter Is, Mr, President, that seldom
has so much been made out of so little.
Weeks have been dragged out in the hope
that with the passage of tlme & hostile
press could encourage wavering Senators
to join the opposition.

Judge Carswell 1s eminently qualified
from the standpoint of professional
background and qualifications. The pres-
tiglous Standing Committee on the
Federal Judiciary of the American Bar
Association has affirmed and reaffirmed
that Judge Carswell 135 qualified. As the
Honorable Lawrence E, Walsh, the chair-
man of the standing committee, wrote
Chairman EasTLaND, the committee in-
vestigated Judge Carswell as to his in-
tegrity, judicial temperament and pro-
fessional competence.

On the basls of this Investigation,
Judge Carswell was unanimously found
to be qualified for appointment to the
Supreme Court,

After the hearings had been concluded
by the Judiciary Committee, and all of
the charges against Judge Carswell had
heen alred, the standing committee re-
affirmed its previous judsment that the
nominee was gqualified.

I hope and trust that no one will vote
against this confirmation on the mis-
guided belief that Judge Carswell does
not possess the necessary legal qualifica-
tions.

I intend to vote, if a tabling motion is
made, to table the motion to recommit.

If such a tabling motion is not made, I
intend to vote against the motion to re-
commit. If that motion to recommit is
not sustained, I intend, of course, to vote
for the confirmation of the nomination
of Judge Carswell,

I urge the Senate to consent to the
nomination of G. Harrold Carswell to be
an Associate Justice of the Supreme
Court of the United States.

Mr. President, I yield the floor.

COMMUNICATIONS FROM EXECU-
TIVE DEPARTMERNTS, ETC.

The ACTING PRESIDENT pro tem-
pore (Mr. EaGLETON) laid before the Sen-
ate the following letiers, which were re-
ferred as indicated:

REPORT ON REAPPORTIONMENT OF AN
APPROPRIATION

A letter from the Director, Bureau of the
Budget, Executive Office of the President, re-
porting, pursuant to law, that the appro-
priation to the Department of Juslice for the
Federal Prison System “Support of Unlted
States Prisoners,” for the fiscal year 1970,
had been reapportioned on & bagls which in-
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in the level of social security benefits that
are paid to our retired citizens. It is time
to close the gap. My proposal to increase
the minimum monthly payment to $100
for each single person and $150 for
each married couple is a matter of first
priority.

The PRESIDING OFFICER (Mr.
ArLE¥). The bill will be received and
appropriately referred.

The bill (S. 3658) to amend title IT of
the Bocial Security Act so as to raise
from $64 to $100 the minimum primary
insurance amount thereunder, intro-
duced by Mr, GoRE, was received, read
twice by its title, and referred to the
Committee on Finance,

ADDITIONAL COSPONSORS
OF BILLS

8, 3823

Mr, GOLDWATER. Mr. President, I ask
manimous consent that, at the next
printing, the name of the Senator from
Otgh (Mr, BENNETT) be added as a co-
sponsor of the bili I Introduced on behalf
of myself and the senior Senator from
ARIZONA (Mr. FANNIN), 8. 3623, to amend
title 39 of the United States Code to pre-
vent Insulting and profane use of the
U8, mail as & means to distribute unso-
licited and unwanted sexually offensive
edvertisements,

The PRESIDING OFFICER (Mr.
AlLEw). Without objection, it is so
ordered.

8. 3843

Mr. DOLE. Mr. President, on behalf
of the Senator from Pennsylvania (Mr,
8cort) I ask unanimous consent that, at
the next printing, the names of the Sen-
ators from Nebraska (Mr. Hruska and
Mr. CurTis), the Senator from Wiscon~
sin (Mr. ProXMIRE), the Senator from
New York (Mr. Javits), and the Sena-
for from Oregon (Mr. HaTFIELD), be
added as cosponsors of S. 3643, to provide
for the issuance of a gold medal to the
widlow of the Reverend Dr. Martin
Luther King, Jr., and the furnishing of
duplicate medals in bronze to the Martin
Luther King, Jr., Memorial Pund at
Morehouse College and the Martin
Luther King, Jr., Memorlal Center at
Atlanta, Ga.

The PRESIDING OFFICER {(Mr.
GoowaTER) . Without objection, it is so
ordered.

ADDITIONAL COSPONSOR OF A
JOINT RESOLUTION

5.J. RES. 181

Mr. YOUNG of Ohio. Mr. President,
for the distinguished junior Senator from
Missouri (Mr. EAGLETON) presently pre-
tiding over the Senate, I ask unanimous
tonsent that, at the next printing, the
hame of the Senator from Alaska (Mr.
StevENS) be added as & cosponsor of Sen-
ate Joint Resolution 181, proposing an
amendment to the Constitution to pro-
vide for the direct popular election, of
the President and Vice President of the
United States and for the determina-
tion of the result of such election.

The ACTING PRESIDENT pro tem-
bore (Mr., EacLETON). Without objec-
tion, it is so ordered.
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NOMINATION OF JUDGE (G. HAR-
ROLD CARSWELL TO THE SU-
PREME COURT

Mr, YOUNG of North Dakota. Mr.
President, the time is long overdue for
the Senate of the United States to vote
up or down President Nixon’s nomina-
tion of Judge G. Harrold Carswell, as
Associate Justice of the Supreme Court
of the United States. This nomination
has been before the Senate for more
than a month and there has been ample
opportunity for everyone to study his
qualifications In detall,

A motion to recommit would mean an
unnecessary delay. A substantial major-
ity of the circuit court judees with whom
he served, have expressed strong support
for his confirmation, This, together with
the unanimous approval of the American
Bar Association’s Committee on Judicial
Selection, Tenure, and Compensation,
provides a strong and convincing argu-
ment, for confirmation by the U.S, Sen-
ate. These attorneys should be the best
judees of his professional qualifications.

Judge Carswell’'s membership on the
Supreme Court of the United States,
would provide a better philosophic bal-
ance. He has established an enviable rep-
utation of being able to write opinions
that are short, concise, and understand-
able, The Supreme Court of the United
Btates, in recent years, has an overbal-
ance of Justices who may be considered
by some, as Intellectual giants, but whose
opinlons lack both Judzmenit and clarity.

Judege Carswell may be no Abraham
Lincoln, but Lincoln, too, was belittled
and ridiculed for not being a great in-
tellectual. Time has proven the great
wisdom of his judgment. The writings
and speeches of this man, who was not
looked upon as an inteliectusl giant of
his time, are among the most revered of
any, In all the history of this Nation.

I shall volte against recommital and
for the confirmation of the nomination
of Judge Carswell.

Mr. CRANSTON. Mr. President, yes-
terday I made a statement concerning
the nomination of G. Harrold Carswell
to the Supreme Court. I discussed the
support or the lack of support, or the
nature of that support from civil rights
attorneys who have practiced before
Judge Carswell in Florida.

I ask unanimous consent that my
statement be printed in the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, a8 follows:

BSTATEMENT OF SENATOR CRANSTON

On March 18, I publlely accused Judge G.
Harrold Carswell of bias and hostllity against
civll rights attorneys who argued cases in
his court, in violation of Canons 5, 10, and
34 of the Canons of Judicial Ethics.

I did 50 on the basis of:

1. An analysis of the record of hearings
conducted by the Senste Judiclary Com-
mittee, and

2, Personal conversations I had with four
civil rights attorneys who had appeared be-
fore Judge Carswell. They included John
Lowenthall, law professor at Rutgers Uni-
versity; LeRoy D, Clark, an assoclate profes-
sor of law at New York University—both of
whom had previously testified before the
Committee—and Thecdore Bowers, an attor-
ney in Panama City, Florida, who had not
testified.
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Mr. Bowers accused Judge Carswell of
being emotional, excltable and hostile on
civil rights matters, of having ecriticized Su-
preme Cowrt civil rights decisions from the
bench, and of having verbally attacked U.S,
attorneys appearing on civil rights matters,
a8 Well as private civil rights attorneys.

Professor Lowenthall accused Judge Cars-
well of overt and close-minded hostility, of
pre-judging civll rights cases, and of hav-
ing acted toward him in a threatening man-
ner.

Professor Clark charged Judge Carswell
with being extremely hostile, intemperate
and intimidating—especially toward ecivil
rights attorneys—and of dellberately con-
fusing legal proceedings to throw civil rights
attorneys off balance and muddy the record
80 as to make successful appeals difficult. He
sald the other civil Hghts lawyers in northern
Florida, all of whom he khew, had voiced
similar complaints against Judge Carswell.

The fourth e¢ivil rights attorney I had
talked with also had not testified before
the Committee. He too confirmed Judge Cars-
well’s blased and hostlle behavior, But he
asked that his ldentity hot he made public.
I, of course, honored his request. But since
my March 18 stgtement, this attorney has
decided to come forward and has given me
permission to make his ldentity known,

He is Earl M. Johnson, an saitorney in
Jacksonville, Florida. Mr. Johnson is & mem-
ber of the Jacksonville City Council.

I and my staff have continued this line
of investigation. We have trled to contact
every civil rights attorney who had argued
a case before Judge Carswell while he was
a federal judge in the northern district of
Florida, Over the past two weeks, we have
spoken to ten attorneys, including the four
I have already identified. The others are:
Jerome Borstein, James BSinderlin, Tobias
Simons, Maurice Rosen, Reece Marshall, and
Sheila Rush Jonhee.

Every one of the 10 attorneys told us that
Judge Carswell was unfalr and biased, had
pre-judged his cllents’ cases and had a state=
wide reputation for being anti-civil righte,
Every one declared strong opposition to the
confirmation of Judgs Carswell.

In addition, one of these attorneys has
furnished me with an afidavit swearing that
“Judge Carswell was very discourteous to
me, interrupting me wilth frivolous com-
ments as I attempted to argue the motion.
In general he treated me in & mocking, ridi~
culing way. Only after I began prefacing my
remarks with such statements as ‘Let the
record reflect I am attempting to say ete.
did he cesase to Interrupt and allow me to
complete my argument. I have never hefore
or since received such disrespectful treat-
ment from & federal judge.”

The signer of this afidavit is Sheila Rush
Jones, Mrs. Jones had appeared before Judge
Cargwell 1In January 1967, less than two years
after she had been admitted to the bar.
At the time, she was 26 years old.

Thus, so far as we have been able to de-
termine, civil rights attorneys who practiced
before Judge Carswell unanimously agree to
his hias and hostility in civll rights matters
and unanimously oppose his confirmatlon.

There has beeh only one apparent excep-
tion,

He is Charles F. Wilson. Mr, Wilson has
been with the Equal Employment Oppor-
tunity Commission in Washington since last
tall. He is Deputy Chief Conciliator.

On February 5, Mr. Wilson sent a letter
to the Chairman of the Judiciary Commitiee
stating that he had represented plaintifis
in ecivil rights cases before Judge Carswell
from 1958-1663,

In that letter, Mr. Wilson said in part:

“As @ black lawyer frequently involved
with representation of plalntifis in civil
rights cases in hils court, there was not a
single instance in which he was ever rude or
discourteous to me, and I received falr and



9808

courtecus treatment from him on all such
occasions. I represented the plaintiffs in thres
of the major school desegregation cases filed
jn his district, He invariably granted the
plaintiffs favorahle judgments in these cases,
and the only dlsagreement I had with him in
any of them was over the extent of the rellef
to be granted.”

Bupporters of Judge Carswell have glven
thils letter great welght and credence,

In his March 17 speech on the Senate floor
in which he announced his declsion t0 sup-
port Judge Carswell, Senator Fannlng, for
exaemple, sald he had “relled to a great ex-
tent” on statements of “lawyers and judges
who have known and worked with Judge
Carswell over the years.”

He said he was “pertioularly Impressed”
with the Wilson letter and urged every Sen-
ator to read it.

“It 1z true that some wlthesses appeared
before the Senate Judiclary Committee and
testified that Judge Carswell was biased and
prejudiced sagainst civil rights ltigants,”
Senator Fannin said. “However, none of these
withesses had nearly a8 much experience in
dealing with Judge Carswell as Mr, Wilson,”

Balancing the ‘mpresslvg testimony” of
Mr, Wilson’s letter against ‘those other al«
legations, Senator Fannln sald, it 1z not
difficult for me to make my decision.”

On March 19, in a colloquy with Senator
Hart, end agaln on March 20, in colloquy
with Benator Mondale, Senator Gurney re-
peatedly cited Wlson’s letter In attempting
to refute my charges of ethics violatlons and
blas agalnst Judge Carswell. He called Mr.
Wilson’s letter a “very persuastve” refuta-
tlon of anti-civil rights charges agalnst
Judge Carswell and sald the letter wmas
“welghty evidence” of Judge Carawell’s “send-
sitivity” 1n human rights matters,

“For the life of me,” Senator Gurney sald,
“I cannot see how Senators, in the face of
evldence like that [letter], can come here
and say that Judge Carswell is insensitive,
that he Is not lnterested In human rights,
that he does not ke black people, that he
does not give them & fair shake in his court.”

And the majorlty of the Judiciary Com-
mittee 1tself relled heavily on the Wilson
letter 1n an effort to refute charges against
Judge Carswell of anti-civil rights blas,

In its Feb. 27 report recommending the
Judge’s confirmation, the majority slngled
out the Wilson’s letter to answer allegations
by other ¢ivil rights attorneys that Judge
Carswell “had evidenced hostllity toward
them and toward thelr cllents’ claims.”

“If Judge Carswell were discourteous to
civil rights attorneys or blased agalnst civil
rights litigants,” the majority report de-
clared, “Mr, Wilson would certalnly know of
it,”

The fact is, Mr. Wilson did know of Judge
Carswell’s discourtesy to civil rights attor-
neys. Mr. Wilson dld know of Judge Carswell’s
blas against civil rights ltigants. But Mr.
Wilson withheld that information from the
Committee,

I have received an afidavit from Theodors
R. Bowers, & Panama City attorney, who took
over a number of clivil rights cases from Mr.
Wilson when the latter wes appointed legal
counsel for the Technical Assistance Pro-
gram of the State of Florida.

Mr, Bowers, ohe of the leading civil rights
attorneys in the state, declares that on Sep-
tember 8, 1965, he and Wilson had “a long
discussion™ about the cases and about Judge
Qarswell, who was then presiding over them.

Mr. Bowers dlscloses that Mr. Wilson ap-
meanor” in regard to school desegregation
cases and swears that “Mr. Wilson described
Judge Carswell as having segregationlst
views and tendencies aml stated that Judge
rised him of the Judge’s “attitude and de~
Carswell was antagonlstic toward such
cages,”

Why, then, did Mr, Wilson send a letter
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to the Committee whloh he knew would be
interpreted as an endorsement of Judge
Carswell?

Mr, Vincent H, Cohen, an attorney in Wash-
ington, D.C., provides the anawer. Mr. Cohen
has given me an afidavit ln which he swears
that Mr. Wilson told him on Mar. 26 that his
letter “was wrltten at the request of the De-
partment of Justice' and that “if he had not
been contacted by the Department of Jus-
tice, he would have never sent his Feb. 5,
1970, letter to the Judiclary Committee,

Cohen further swears that Mr, Wilson in-
formed him that he “‘does not now nor has
he ever supported Judge Carswell’s nomina~
tlon”, that “as a U.8, attorney and U.S. Dis-
trict Judge as well as In his private affalrs,
Judge Carswell has gohe beyohd the bounds
of all propriety {n taking part in discrimina-
tory s¢chemes and plans designed to thwart
federal law,” and that “Judge Carswel lacks
the necessary intellectual and moral capac-
ity to sit in judgment on the lssues facing
the court which are critical to the well belng
of Amerlcan citlzens, both black and white”,

Besides being subjected to this pressure
by the Justice Department, Mr. Wilzon also
acted out of loyalty to Judge Carswell.

In his affidavit, Mr. Bowers avows that Mr,
Wilsom conflded that Judge Carswell had
written s magnificent recommendation”™ to
help him get his new job with the Florida
Technlcal Assistance Program.

After carefully reviewing all these facta:

L. I charge that [out of nhearly a dosen
civil rights attorneys who had appeared be-
fore Judge Carswell, the administration
sought out the one attorney who was vul-
nerable to pressure—a government employee,
beholden to Judge Carswell, who could be
dismissed at Executive discretion.]

2. I charge that the administration used
Mr, Wilsonn in a dellberate effort to mislead
the Committee, the Senate and the American
people,

3. I charge that the admlinistration led
Mr, Wilson to withhold from the Committee
what he khew to be the full truth ahout
Judge Carswell’s unethical bias and hostility
against civil rights attorneys and thelr
clients,

4. I charge that this deception by the ad-
minlstration and Mr, Wilson materially con-
tributed to Judge Carswell being approved
by a majority of the Judiclary Commlittee.

I believe that President Nixon, himself,
has been misled by his advisors as to Judge
Carswell’s qualifications and fithess for the
Supreme Court. I call upon him to withdraw
the nomination.

Short of that, I believe this additional evi-
dence certainly provides new and conclusive
reasons for recommitting the nomination to
the Judiciary Committee,

Clearly, the full and accurate record of
Judge Carswell’s antt-civil rights bias, and
his repeated violations of Canons §, 10, and
34 of the Canons of Judiclal Ethics, was not
presented to the Committee before it sent
Judge Carswell’s nomination to the floor.

Mr, CRANSTON. Since I made my
statement, a variety of statements have
been made by those involved in this situ-
ation. The statements have been incon-
sistent and contradictory in a great many
ways. They have also, I think, been quite
revealing,

In this controversy over the letter sent
to the Committee on Judiciary on Febru-
ary 5 by Charles Wilson, Deputy Con-
ciliator for the Equal Employment Op-
portunity Commission, we must not lose
sleht of the main issue; that is, the
qualifications and fitness of Judge Cars-~
well to serve on the Supreme Court, par-
ticularly in light of evidence that he
holds segregationist views, that he has
heen biased against civil rights cases,
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and that he has heen involved in the
diseriminatory practices of private
groups.

Mr. Wilson’s letter was written to help
offset this image, and it worked for a
while,

Senate supporters of Judge Carswell,
taking the letter on its face value, have
relied heavily on it as evidence that he
is not biased against or hostile to the
black community, especially to ¢ivil rights
attorneys and their clients.

Mr. Wilson’s letier was widely infer~
preted as an implied endorsement of
Judge Carswell’s nomination by a hlack
civil rights attorney.

On March 20, the Senator from
Florida (Mr. GorNEY) placed in the Rec-
oRD a telegram from one Julian Bennett,
which reads:

Flrst counsel for Negro plaintifis was
Charles F, Wilson, Pensacola, Florids, who I
understand has filed a letter supporting
Judgg Carswell’s nomination to Supreme
Court,

There in the REcorp 1s a flat sugges~
tion that the letter did amount to an
endorsement of Carswell by Wilson, It
is no accident that this letter has been
interpreted as an endorsement. It was
carefully written to give that Impression.
'The letter was sent at the request of the
Department of Justice. Mr. Wilson him-
self admits this. S0 does Mr, William H.
Rehnquist, Assistant Attorney General
for the Office of Legal Counsel,

More than that, the letter was actually
written by Mr. Rehnquist acting as a top
official of the Department of Justice. The
letter was submitted to Mr. Wilson for
his approval and signature.

I read from this moring’s Philadel-
phia Inquirer:

‘Wilson acknowledged he wrote the letter
at ithe request of a Justice Department offi-
cial.

I read from this mormning’s Baltimore
Sun:

Mr. Rehnquist asked him whether he
would testlfy before the Judiclary Commit-
tee, prepare an afidavit, or write a letter
He chose to present hils views by letter, Mr
Wilson sald,

I read from this morning’s New York
Times:

Mr. Rehnquist sald that he had drafed
the letter,

However, the letter was made to ap-
pear to be a personal, unsolicited letter
from Mr, Wilson to the committee, Ob-
viously, it was no such thing.

There is a world of difference hetween
8 letter spontaneously written, drafted
by the writer himself of his own volition,
and a letter requested and sactuslly
drafted by an important representative
of Attorney General John Mitchell, the
leading Presidential adviser charged with
the responsibility of securing the con-
firmation of the nomination he recom-
mended to the President.

The PRESIDING OFFICER. The time
of the Senator from California hes ex-
pired.

Mr. CRANSTON. Mr, President, I ask
unanimous consent that I may proceed
for not more than 5 minutes,

The PRESIDING OFFICER. Without
objection, it is s0 ordered.
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Mr, CRANSTON. Mr. President, how,
under these circumstances, can the Wil-
son letter be considered an unbiased and
complete statement of fact, as Mr, Wil-
son intended it?

It cannot. Mr. Wilscn himself now
concedes that he did not intend his letter
te be an endorsement of Judee Carswell.

Mr. Wilson told the press yesterday:

My letter was a statement of fact, It was
nelther an endorsement nor a commenda-
tion,

Ithink Mr, Wilson should have said his
ketter was a statement of bartial fact.
Though given repeated opportunities by
the press yesterday to endorse Judege
Carswell, Mr. Wilson consistently re-
fused to take g stand in support of the
Judee’s confirmation.

I read from this morning’s New York
Times again:

Mr. Wilson replied that his letter had not
een Intended as an endorsement of Judge
Catswell—ag 1t has been characterized by
ome of the judge’s supporters—and that
he personally would have chosen a more
liberal nominee.

He added that he had “stated facts and not
conclusions, limited to my own experience,”
snd hed not meant to seay how other civil
rights lawyers might have besn treated by
Judge Carswell. Mr. Wilson also said that
be “didn’t Intend to say one way or an-
other whether he [Judge Carswell] was
hlased.”

Mr. DOLE. Mr. President, will the Sen-
ator yield?

Mr. CRANSTON, Let me close with
these remarks.

Mr. Wilson is an infelligent man, He
tnew that a letter requested by the Jus-
tice Department and written by the Jus-
tice Department would be used to sup-
port Judege Carswell’s nomination. He
tnew that his letter would be used to
put on the Supreme Court & man whom
he now admits he does not endorse. The
question that Mr. Wilson must now ex-
Dlain is, What induced him to write such
i misleading letter?

Mr. DOLE, Mr, President, will the Sen-
alor yield ?

Mr, CRANSTON. I yield to the Senator
from Kansas.

Mr. DOLE. As I recall last evening on
television, Mr. Wilson indicated the pres-
fure may be coming from the anti-Cars-
well forces and not from others. Does the
Senator from California have any com-
ment on that?

Mr. CRANSTON. It is for that reason
that I did not speak, myself, or have any
nemher of my staff talk to Mr. Wilson
prior to the revelations I made yesterday.
Isuspected that he would then say that
be had been pressed by a U.S. Senator. I
did not want to give him that oppor-
tunity,

It seemns to me that the administration
tingled out the one man who had ap-
beared in Judge Carswell’s court as a
tvll rights attorney who would be vul-
lerable to pressure, & man working for
the Government now, and solicited this
letter from that man, knowing it would
be easier to get such a thing from him
than from any other person who could
give testimony.

Mr. DOLE. If the Senator will yleld, I
think he may do & disservice to Mr. Wil-
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son, I understand he Is a very well quali-
fied attorney.

I have read his letter, which appears on
pages 328 and 329 of the hearings. I read
it as a statement of fact, as a statement
Indicating that he did receive courteous
and fair treatment before Judee Cers-
well’s court.

I might add that he was very active
in Integration activities In Tallahassee.
He did practice before Judege Carswell’s
court many times. I assume that he has
a right to make that statement, whether
or not he is an employee of the Federal
Government. I accept his word when he
says he was not pressured by anybody
in the administration; that he did male
a statement and is going to stand by
it. He deserves great credit for doing so,
notwithstanding the indirect pressures
being brought upon him.

Mr. CRANSTON. I would say the issue
is, did this man write a letter that
amounted to an endorsement of Judge
Carswell as it has been interpreted by
supporters of Judge Carswell? The fact
is that he did not. He stated that it was
not an endorsement; and the fact is that
the main question in regard to the orlgin
of the letter, then, is, why did he write
a letter which he knew would be used to
support a man whom he, himself, does
not support for the Supreme Court?

Mr. DOLE. The letter speaks for itself.
That is the best evidence, as the Senator
from California knows. I would be happy
to read the letter but we can read the
letter in the Recorp. The New York
Times can read the letter, though they
failed to read Senator CooPER’s state-
ment of Saturday. It did not even appear
in the first edition of their paper on
Sunday. We can all make our own deter-
mination concerning opponents of Judge
Carswell.

Mr, BROOKE. Mr. President, will the
Senator yield?

Mr. CRANSTON. I yield.

Mr, BROOKE, Is it the Senator’'s con-
tention that the letter which the dis-
tinguished Senator from Kansas has re-
ferred to was not written by Mr, Wilson?

Mr. CRANSTON. Yes. It now develops
that Wilson admits he did not write the
letter; that Mr, Rehnquist, the Assistant
Attorney General, states he did write the
letter. He submitted it to Wilson, and
Wilson made a minor change, according
to the press accounts, and the letter was
sent to the Senate. It is an administra-
tion letter, written by officials of the ad-
ministration.

Mr. BROOKE, But the Senator states
that the letter was signed by Mr., Wilson,
though Mr, Wilson was not the author?

Mr. CRANSTON. Yes.

The PRESIDING OFFICER. The time
of the Senator has expired.

Mr. CRANSTON. I ask unanimous con-
sent that I may proceed for 5 additional
minutes,

The PRESIDING OFFICER. Is there
objection?

Mr, BYRD of West Virginia, Mr, Pres-
ident, reserving the right to object—and
I shall not ohject—is the Senate now
in the period for the transaction of rou-
tine morning business, with statements
therein limited to 3 minutes?
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The PRESIDING OFFICER. As in leg-
islative session.

Mr. BYRD of West Virginia, I thank
the Presiding Officer.

The PRESIDING OFFICER. Without
objection, the Senstor from California
may proceed for 5 additional minutes.

Mr. CRANSTON. I yield to the Senator
from Massachusetts.

Mr. BROOKE, I offer no judgment on
this matter. I do not know Mr, Wilson,
and I certainly have all respect for the
distinguished Senator from Califormnia, I
think the distinguished Senator from
California has provided a great service
to the Senate in this debate, particularly
a great service insofar as the motion
made by the distinguished Senator from
Indians is concerned. He raises the ques-
tion as to whether the letter written by
Mr. Wilson constitutes an endorsement
of the candidate. As I understand it, he
raises that guestion because he believes—
and I think justly so—that several of our
colleagues have relied upon this letter
as an endorsement in making thejr de-
cision as to whether they should vote
for the confirmation of the nomination.
Is that correct?

Mr. CRANSTON. That 1s correct.

Mr. BROOKE. So it seemed to me that
this would be a perfect opportunity for
the Judiciary Committee to conduct a
hearing, at which time they could call
Mr. Wilson before that committee, un-
der oath, and question him as to the
purpose for which the letter was writ-
ten—whether pressures were brought to
bear on him at the time he agreed to
sign the letter, which was written by
someone in the administration, as the
Senator says, and whether in fact he
does endorse this nominee for confirma-
tion to the Supreme Court of the United
States.

Does the Senator agree with this?

Mr. CRANSTON. I agree with that, I
would add to that that the members of
the committee, themselves, should re-
appraise their action, because the ma-
Jority report cited the Wilson letter as
one of the convincing elements of the
case for Judege Carswell. The specific
comment they make, after Inserting the
letter, is as follows:

If Judge Carswell were discourteous to
civil rights attorneys or blased against clvil
rights Iitigants, Mr. Wilson would certainly
know of it.

The fact is that Mr. Wilson never has
made any statement on that subject. He
never has said that he did not know of
bias being employed by Judge Carswell
in his court against civil rights attorneys
other than himself,

Mr., BROOKE, Mr, President, will the
Senator yield further?

Mr. CRANSTON. I yield.

Mr. BROOKE, Does the Senator know
whether Mr, Wilson was given an op-
portunity to appear personsally before
the Senate Judiciary Committee?

Mr. CRANSTON. No; he was given no
opportunity, except that Mr. Rehnquist,
of the Department of Justice, states that
he offered him three alternatives; to
write a letter or to appear hefore the
committee were among those alterna-
tives. I gather that it was decided that
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it would not be wise for Mr, Wilson o
appear hefore the commitiee, hecause
under cross-examination by those who
have doubts about Judge Carswell’s
qualifications, it would emerge that this
man by no means was endorsing him, as
the simple matier of a letter would en-
able them to Imply he was endorsing

Carswell.

Mr. BROOKE, The question has been
raised about the best evidence. I ask this
question of the distinguished Senator
from <California: Does he have any
knowledgze as to whether there was any
impediment or ahy reason why Mr, Wil-
son did not—could not—appear before
the Senate Judiciary Committee?

Mr. CRANSTON. I think the officials
of the administration would not want
him to appear, because it would become
apparent under cross-examination that
he was not a supporter of their cause
within his heart.

It is also a fact that this man holds a
position in Government and apparently
is seeking promotion, & promotion which
depends upon—or can depend upon—de~
cisions made in the White House.

A further point is that I made affidavits
available yesterday, and I have more, in
which people swear that Mr. Wilson told
them privately that he is opposed to
Judge Carswell because he knows he is
biased.

Mr. BROOKE, Well, with all due re-
spect to the distinguished Senator from
California, that is the Senator’s opinion
a8 to why he did not appear?

Mr. CRANSTON. That is right.

-Mr. BROOKE. It would seem to me that
a motion for recommittal should carry
if, in effect, it would give an opportunity
to the Judiclary Committee to go deeper
into the several matters upon which
doubt has been raised during the course
of this rather lengthy debate on this con-
firmation. One was the question of credi-
bility concerning the golf course Incident
where the committee would call in Mr.
Horsky, for example, and question Mr.
Horsky so that they could make some de-
termination as to what the other facts
are in that matter.

The Senator has raised another point
which I think certainly would be a proper
subject for inquiry by the Judiciary Com-
mittee; namely, did Mr. Wilson intend an
endorsement by the letter which he sent
to the Judiciary Committee? It would
seem to me that this is the contribution
the Senator from California has made
because I am sure that many Senators
feel there are matiers which have not
been thoroughly examined by the Judici-
ary Committee in its deliberations on
the confirmation; is that not correct?

Mr. CRANSTON. That is correct. I
thank the Senator for his comments on
my efforts in this regard. Others have
raised many other questions which re-
main unanswered beyond those cited by
the Senator from Massachusetts., They
all add up to a very strong, I believe,
totally convineing case for recomimittal of
the nomination to the committee so that
it can explore the unanswered questions
which have arisen since they reported
the nomination from that committee.
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ORDER OF BUSINESS

Mr. PROXMIRE. Mr. President, I ask
unanimous consent that I be allowed to
proceed for not to exceed 10 minutes.

The PRESIDING OFFICER (Mr.
ALILEN). Without objection, it is so
ordered.

FUNDAMENTAL QUESTIONS ON

LOCKHEED'S FINANCIAL CONDI-
TION REMAIN UNANSWERED

Mr. PROXMIRE. Mr. President, I
would like to make an Interim report on
the information I have been able to
gather so far concerning the request of
the Lockheed Aircraft Corp. for $641
million to alleviate its financial difficul-
ties on its military contracts.

On March 10, I formally requested the
Comptroller General of the United States
to Investigate Lockheed’s financial con-
dition and its ability to continue per-
formance of its military contracts, Be-
cause of the urgency of the situation, I
asked that the report be completed
within a very short time period, just 10
days. Not unexpectedly, the data that
has been gathered is incomplete and
raises additional questions. I have there-
fore asked the Comptroller General to
continue gathering Information In an-
swer to my original request and to pro-
vide additional facts,

LACK OF FACTS

Regrettably, I must report that as of
this date, no one in the Congress or in
the Department of Defense has the facts
on which to base an intelligent decision
on the Lockheed request.

In effect, Lockheed is asking for pay-
ment of clalms growing out of four mili-
tary contracts, the C-54A cargo plane, the
Cheyenne helicopter, the SRAM missile,
and several shipbullding projects.

In each case, the claim is disputed by
the Government.

Normally a contractor continues In the
performance of his contracts regardless
of the claims that he may have filed
against the Government, awaiting adju-
dication by the administrative process.
In this c¢ase, however, Lockheed com-
plains that the amounts in question are
so great that it will not be able to con-
tinue performance unless it receives im-
mediate payment. Another way of view-
ing Lockheed’s position is to say that it
has threatened to auit working on pro-
grams deemed by the Pentagon to be nec-
essary to national security unless the
Government pays up and pays up in a
hurry.

QUESTIONS NEED ANSWERS

At this point, several fundamental
questions need to be answered before any
decision is made.

First, What is Lockheed’s financial
condition?

Second. How did Lockheed’s financial
problems develop? Are they the result of
Pentagon mismanagement, or contrac-
tor inefficiency?

Third. Do similar financial difficulties
exist with respect to other military con-
tracts with Lockheed?
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Fourth. To what extent is Lockheed’s
present difficulty the result of problems
with its non-Government, commerclal
ventures?

Fifth. If the Government provides
Lockheed with the funds it Is requesting,
is there any assurance that this con-
tractor will not come back for more in
the future?

I am shocked that none of these ques-
tions can be answered at the present
time. On March 10, the New York Times,
on the basis of Deputy Defense Secretary
David Packard’s testimony to the House
Armed Services Committee, reported that
the “Pentagon backs aid for Lockheed.”
I fail to see on what basis the Pentagon
could have made its decislon to support
Lockheed’s request, If indeed such a de-
cision has been made. In fairness, it
should be observed that spokesmen for
the Department of Defense have stated
that they are exploring all ways to resolve
this problem,

EXPLORATIONS IN THE DARK

But I cannot help but wonder whether
these explorations are being carriedonin
the dark. For example, I asked in my
letter to the Compiroller General for a
list of all Lockheed military, space, and
related contracts, their dollar amounts,
the funds suthorized and appropriated
sg far, and the sums paid to Lockheed as
reimbursement to date. To my surprise,
we learned that no such list had yet been
prepared in the Department of Defense.
Of course, Lockheed complains about its
financial plight on only four programs,
But Lockheed has many military con-
tracts. It is the biggest defense contrac-
tor we have. It would seem to me to be
fundamental to any consideration of
such a monumental request for funds—
that is $641 million—for the Govern-
ment to review all of its dealings with this
contractor.

I am now assured that such a listing
is being compiled by the Pentagon, and
that it will be made avallable within the
next few days.

By the way, it Is interiguing to me that
only four contracts have been selected
for the basis of the extraordinary claim
that is being made. It is true, of course,
that huge cost overruns infect each of the
four programs.

But other Lockheed contracts are simi-
larly infected. There is a multibillion-
dollar cost overrun on the Poseidon pro-
gram. And there is a huge overrun onh the
deep submersible rescue vehicle, How
have these programs affecetd Lockheed’s
financial capability?

There is also the S-3A aircraft con-
tract, awarded only last year to the
Lockheed Corp. This is a $3 billion pro-
gram and, according to my information,
it is already in trouble,

NO CASH FLOW STATEMENT

A more shoeking example than the lack
of information is the fact that the Penta-
gon does not have a cash flow statement
of Lockheed’s finances.

The cash flow statement is the mosi
fundamental information necessary for
an analysis of short-term cash needs. If
is essential for any examination of shori-
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THE FEDERAL EMPLOYEES' STRIKE
AGAINST THE GOVERNMENT

Mr. GOLDWATER. Mr. President, the
time has come In the minds of most
citizens of this country, and I hope In
the minds of many Members of Congress,
that we must give serious consideration
and discussion to whether or not a Fed-
eral employee may strike against the
people. I have always believed that the
right to strike is really the only weapon
that a worker has; but when a person
goes to work for the Federal Government,
he is in effect working for the people, and
in my opinion, he should be denied the
right to strike.

At the same time, the Congress should
pay constant attentlon to the problems
of the various jobs involved in working
for the Government, and they should bhe
always alert to the needs of the workers,
both as to salary, retirement, and the
other facets of employment that concern
the worker.

Two hundred milllon Americans should
not be made to wait for mail, or to ¢ircle
alrports in holding patterns, or to wait
hour after hour for transportation to and
from different cities of this country, or
to and from loved ones with whom they
might spend a few precious days of a
vacation.

Title 5, section 7311 of the United States
Code says in part:

An individual maey not accept or hold a
position In the Government of the United
States or the District of Columbia if he .
participates in a strike, or asserts the right
to strike, against the government of the
United States or the government of the Dis-
trict of Columbia;

I wish to point out that I have been a
pilot for over 40 years and have kept
abreast with most of the problems of
aviation and its associated industries.

I have had great sympathy for the
dedicated professional air traffic con-
trollers and expressed my feelings before
this body on February 25, 1970, during
the airport/airways user bill debate, I
would like to read into the Recorp a por-
tion of my remarks at this time:

Mr. President, I would like to mention a
fact that we have not talked about as yet.
This 15 the continulng problem that our air-
way controllers face—not Just the controllers
who operate the control towers, but also the
meaen who sits in the Washington center, the
Albuquerque center, or wherever it may be,
and 1s required to look at a very difficult
radar screen most of the period of his 8-hour
working day.

Mr. President, any of us who have been
acquainted with radar knows that this is a
very, very difficult assignment. It is difficult
on thelr eyes. And it 1s difficult mentally. It
is an extreme responsibility to place on one
man, the responsibility for a dozen or more
alrcraft in a heavily congested part of the
alrway system, This would include both those
controllers in centers and those controllers
in the tower.

I am glad to see that in the pending legls-
lation there is & recoghition of this problem.

I do not go along with those who fael that
the controllers ghould be allowed in effect to
Join a union so that they could threaten the
system with strikes or even to strike. I think
we should be a head of them and provide all
they are asking. We are long overdue on this.
In that way, we could prevent another catas-
trophe from happening such as the sick-out
we had before or a sirtke because the control-
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lers justifiably think they should be getting
something more than they get today.

I cannot think of & job today that 1s more
exacting or demanding on a man's physical
ability than the jobs I am talking about.

The deliberate defiance by the con-
trollers of their responsibility to the
traveling public, to the Federal Govern-
ment, and to the courts of our land iIs In-
excusable, These controliers have refused
to recognize that Congress is cognizant
of their problems. The airways/airport
bill was passed by both Houses of Con-
gress last month and is now in conference
committee,

Under subsection 2(b) of section 204
we provided a provision for improving
alr navigation facilities. It states:

The Secretary 1s authorized within the
limits established in appropriations acts to
obligate for expenditure not less than 82350,-
000 for each of the fiscal years 1970 through
1979,

Last year Comngress authorized hiring
2,000 new controllers and the new legis-
lation provides for additional controllers.
The number of controllers will be in-
creased in 1971 by 4,141; in 1972 we will
add another 1,075 new conhtrollers; in
1973 another 1,380 will be added and so
on, with the result that between today
and 1980 we will have provided funds
to hire an additional 19,109 air traffic
controllers.

The controllers that have refused to
work have been so gullible as to be led
by the “Pied Piper,” F. Lee Balley, who
has only his own interest at heart. He
has convinced 50 percent of the alr traf-
flc controllers to join his organization
PATCO. He guaranteed these controllers
that his competency as a criminal at-
torney enables him to protect them
from any harm coming to them as the
result of defying Federal law by walking
off their jobs and then sweetened the
pot by guaranteeing each controller
shorter working hours, better equipment,
and an Increase in pay.

Mr. President, since the time I have
prepared these remarks and the present
time, I am glad to note that the head of
the FAA has read the riot act to them
and stated that they will be back to work
at the end of the first shift or they will
be fired and will be subject to rather
heavy fines,

The controllers who have left their
jobs have certainiy lost my support. They
are playing with the lives, safety, and
well-being of all air travelers. This utter
disregard for safety is inexcusable and
cannot be tolerated. I have listened and
read with disgust the TV, radio, and
newspaper coverage of F. Lee Bailey and
his attempt to justify his irresponsible
actions.

He has organized the most militant
group of controllers intc striking for
addifional benefits, shorter working
hours, improved equlpment and more
controllers, Yesterday, F. Lee Bailey
finally indicated what his real goal ls,
the removal of alr traffic controllers out
of Government service into a quast-pub-
lic corporation such as the one proposed
to operate the strife-torn postal service.
Balley would, as head of such a corpora-
tion, have all the dictorial powers he in-
dicates he must have to improve the
conditions of the controllers.
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The selfishness of the controllers has
resulted in tragic finencial losses to our
glready depressed airline industry. Ex-
ecutives of one alrline inform me that
the first week of the controller slow
down has resulted in a loss in excess of
$21% million. They were forced to cancel
740 hours of revenue flying and the ad-
ditional holding over airports waiting to
land have totaled in excess of 730 hours
of additional fiying time.

It is my hope that Congress will voice
unanimous support of the administra-
tion’s ultimatum that those controllers
who abided by the law be rewarded and
those controllers who defied the respon-
sibility they accepted when they became
controllers be suspended or dismissed.

If we add to the two crippling strikes,
whether they be called sick-ins or
what, the threatened strike of the Team-
gters Union, this country can face total
economic paralysis within the coming
few weeks,

I think it is past time that the Con-
gress conduct hearings to look into the
problems involved relative to the com-
plaints of the workers and to, at the
same time, reassess the position of the
Federal Government that it is illegal to
strike against the Government, which In
effect is striking against the people.

ORDER OF BUSINESS

The PRESIDING OFFICER, Is there
further morning business?

Mr. BROOKE addressed the Chair.

Mr. BYRD of West Virginia. Mr, Pres-
ident, will the Senator yield for a unani-
mous-consent request?

Mr. BROOKE. I am happy to yleld.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
Senator from Massachusetts may be per-
mitted to proceed for 15 minutes.

The PRESIDING OFFICER. Without
objection, it 1s so ordered. The Senator
may proceed.

Mr. BROCKE. I thank the distin-
guished Senator from West Virginis.

The PRESIDING OFFICER. The Sen-
ator from Massachusetts is recognized
for 15 minutes.

THE NOMINATION OF JUDGE
CARSWELL

Mr. BROOKE, Mr. President, there are
several ways in which the matier of G.
Harrold Carswell can be disposed of:
First, Mr. Carswell could withdraw his
name from consideration; second, the
Benate could vote on confirmation and
vote favorably on that confirmation and
thus confirm him; third, the President
could withdraw Mr. Carswell’s name, and
that has been suggested by the very dis-
tinguished and able senior Senator from
Oregon (Mr. HATFIELD) .

Mr. President, I ask unanimous ¢on-
sent to have printed in the Recorp a tele-
gram which was addressed to the Pres-
ident by the Senator from Oregon (Mr.
HartrIeLd), and sent to the President on
Thursday, March 26, 1970.

There being no objection, the telegram
was ordered to be printed In the REcoRD,
as follows:
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MarcH 26, 1970.
The PRESIDENT,
The White House,
Washingion, D.C.

DeEarR Mg. PRESIDENT: I shall vote ves on
the motion to recommit the nomination of
Judge Carswell to the Judiclary Committee
and I ain prepared at this point to vote the
nomination up or down.

I write you as one of your early supporters
for the Presidential nomination and as one
who has remained publicly uncommitted on
Judge Carswell, I write also as reflecting my
own evaluation of the mood of the Senate
and the thinking of many of my close col-
leagues,

You and I share the common goal of re-
storing the needed balance to the Supreme
Court, We share a common concern about
the need to restore confidence in our entire
judicial process. I was a strong supporter of
Chief Justice Warren Burger and would wel-
come the nomination of a man of his stature,

I stand ready to support & nomihee from
any geographical area of the country, Just as
every section should be open for considera-
tien for an appointment, so should any nomi-
nes represent the best in professional ex-
cellence and personal integrity. There are
men within the Southern states who repre-
sent these composite traits and who do jus-
fice to the best and to the future of that
region.

Ag I spoke very recently with my constit-
uents and with many others from through-
out the country, I have become more deeply
cancerned about the crisis of confidence that
confronts our governmental process. In all
such discussionsg I continually urge the full
utllization of our constitutional and judieclal
process in seeking the orderly redress aof
grievances, Yet, the name of G. Harrold
Carswell has become a symbol of the despair,
distrust, and distllusionment that beguiles
our admonitions to work peacefully within
our democratic Institutions.

You and I share the commitment to pro=-
mote a national reconciliation between the
polarized factions in our land. We can do no
better than to give our words the ring of
authenticity by granting to our lnstitutions
the assurance of complete credibility.

Therefore, I respectfully urge you to with-
draw the nomination of G. Harrold Carswell,

Sincerely,
Mare O. HATFIELD,

Mr. BROOKE, Mr, President, then the
homination could be sent back to the
Committee on the Judiciary for further
hearings and further study and exam-
inatlon, Most of the debate which has
teken place on the floor of the Senate
has been addressed to confirmation. Pro-
ponents have argued for confirmation
and the opponents, of course, have ar-
gued against confirmation. But we now
have before the Senate a motionh to re-
commit, and by unanimous consent the
8enate has agreed to vote on that mo-
tion on April 6 at 1 p.m,

Mr, President, my purpose today is to
suggest that in the waning days of this
debate the opponents of Mr. Carsweil and
*hose who have guestiong in their minds
address themselves mostly to reasons
why the motion for recommittal should
tarry. Many persons have suggested both
in the press and in conversation that the
purpose of the motion to recommit is
Teally to deny Mr. Carswell’s confirma-
tion, But I suggest there are many valid
reasons for this motion to recommit,
and that, in fact, the Senate would be
doing Mr. Carswell a great service, do-
ing the President a great service, doing
the country a great service, and doing it-
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self a great service by acting favorahly
upon the motion to recommit.

I will not go into all of the questions
of doubt that have been raised, but cer-
tainly one was raised on the floor of the
Senate today by the distinguished junior
Senator from California relating to a let-
ter which was sent by a Government em-
ployee to the Committee on the Judiciary
stating, in effect, that he, as an attorney
appearing before Judge Carswell, re-
celved fair and courteous treatment. The
Senator from California has ralsed the
Issue as to why this letter wag sent by Mr.
‘Wilson. He has charged that Mr, Wilson
was acting under pressures from the ad-
ministration. He has further charged
that Mr. Wilson’s letter did not consti-
tute an endorsement, but that, in fact,
several Senators had used this letter as
the basis for their decision to vote favor-
ably upon confirmation, I do not propose
to argue the truth or the falsity of these
charges, for, in fact, I do not know, Mr.
President, but they do raise a very serious
question which I think should be
resolved.

One of our distinguished Senators, the
senjor Senator from Arizona, said that
his decision—and his decision was to vote
favorably upon the nomination—was
based primarily, if not entirely upon Mr.
Wilson'’s letter which was certalnly fav-
orable to Mr. Carswell, This raises a ques-
tion as to the weight of that letter, a
question as to the reasons why the leiter
was sent. I think these questions can he
resolved only by calling Mr, Wilson be-
fore the committee, placing him under
oath, and asking him these questions
instead of speculating upon them, as we
have heard done.

Mr, DOLE, Mr, President, will the Sen-
ator yield at that point?

Mr. BROOKE. I am pleased to yield
to the Senator from Kansas,

Mr, DOLE, I wish to point out that the
letter appears in the REcorp as part of
the hearings on pages 328 and 320. I do
not think anyone questions Mr. Wilson’s
honesty and integrity and see no reason
to have further hearings. The letter is in
the transcript of the hearings and it
speaks for itself. The letter states that
he is a civil service employee. Mr. Wilson
states in the letter that he was treated
courteously in the courts of Judge Cars-
well. It seems to me that just because
someone says Judge Carswell is courteous
does not mean we should start a new
hearing.

I assume many hundreds of lawyers
appeared before Judge Carswell, and
under the thesig the Senator is pursuing,
perhaps we should call all of these people
before the Committee on the Judictary,
every one of them.

Mr. BROOKE. Wil the Senator yleld?

Mr. DOLE. The Senator from Massa-
chusetts has the floor.

Mr. BROOKE. I wish to say to the
Senator that I think a question of in-
tegrity has been raised.

Mr. DOLE. Not of Mr, Wilson.

Mr. BROOKE. Yes. I think the ques-
tion of Mr Wilson's integrity has heen
raised. This is the sort of question I think
could and should be resolved by the
Committee on the Judiciary. I think that
by raising the issue as to his motives,
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stating publicly and on the floor of the
Senate that Mr. Wilson was not moti-
vated by anything other than his de-
sire to tell the truth to the committee,
one does ralse & question as to the man’s
integrity.

I think that, whether it is raised di-
rectly or indlrectly, the effects are the
satne, Mr. Wilson is an employee of the
Justice Department, and as such was ap-
pointed by the present administration.
He has given testimony in the form of
a letter to the Judiciary Committee, The
distinguished Senator from California
says that that letter was drafted by a
member of the Justice Department in
the present administration, and that it
was signed, after some minor coirec-
tions, by Mr. Wilson.

If the facts are as the Senator from
California gtates them, it certainly ralses
a doubt In my mind, and as the distin-
gulshed Senator from Kansas well
knows, I try to be as fair and as objec-
tive as I can. As I say, I do not know the
facts in this case. I do not know Mr. Wil-
son, I do not know whether he would be
motivated by career considerations;
whether he feels his job may have been
in jeopardy had he not signed the letter.
I do not know that.

I do not make any such charge. I do
state that the best way to resolve the
question is by letting the Judiciary Com-
mittee conduct hearings on this issue;
let members of the commitiee ask Mr.
Wilson questions. Let them sit, look in-
to his eyes to judze whether he is tell-
ing the truth; whether he really be-
lieves Mr. Carswell is the man to sit on
the Supreme Court of the United States;
whether the statements he signed were,
in fact, truth and fact. I think that
question can best be resolved by giving
him the opportunity to testify. I do not
know of any impediment———

Mr. DOLE, Mr. President, will the Sen-
ator yield?

Mr. BROOKE. In just & moment I
shall be pleased to yield.

I do not know why this man cannot
appear before the committee, or why he
did not appear hefore the committee. Ap-
parently he is in good health. He is right
here in Washington, D.C. He would not
have had to travel very far to come be-
fore the Senate and testify before the
committee.

I certainly do not want the Senator
to feel that I am now suggesting that all
the possible witnesses in the whole coun-
try be brought in to take the committee’s
time, but the committee, at least, had
before it the letter of Mr. Wilson, on
which several members sald they based
their Judgment. From what I read in the
Recorp, these Senators not only based
their judement on it, but said they were
voting for the nomination because of
the high endorsement made by Mr, Wil=
son,

Now, did he make an endorsement, or
did he not?

Mr. DOLE. I do not know which Sen-
ators the Senator from Massachusetts
is referring to. Several Senators have
commented on this letter—I have, my-
self—as an indication that Judge Cars-
well was courteous to civil rights lawyers
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appearing before his court. But the basic
question raised is that every time some-
body says Judge Carswell was & fair and
a courteous man, we question his in-
tegrity. What about the others? Are they
entitled to different treatment?

Mr. BROOKE, No; I think they should
be called before the committee and given
an opportunlty to testify. Many testified
that Judze Carswell was discourteous,
that he was downright rude to them
when they appeared hefore him in eourt.
I do not know. I am not charging any-
one with anything. Al I am saying is
that, under our system of law, when a
man has some testimony to give to a
commitiee, he ought to be given that op-
portunity to come before that commitiee,
that he ought to take an oath, that he
ought to testify, and be subjected to
examination and cross-examination. I
think there is nothing wrong with that,

The fact that a man is a Federal em-
ployee does not make him immune to this
sort of procedure. In fact, there is a
stronger case that he ought to be given
an opportunity to come before the com-
mittee, particularly, as I said, as he is
here in Washington and could readily
testify. I suggest to the Senator that this
is a wonderful way to give him that
opportunity; namely, by sending this
nomination back to the committee and
inviting him back to testlfy.

' Mr, DOLE., Mr. President, will the
Senator yield?

Mr. BROOKE., I yleld.

Mr, DOLE, I will comment generally
on that. That is ohe way to defeat the
nomination of Judge Carswell. If that is
what the Senator from Massachusetts
hag in mind, that Is one way t0 proceed.
But I believe the President has a right
to have the nomination voted up or down
on the Senate floor. We have a right,
under the Constifution, to advise and
consent to nominations. We should have
the courage to express ourselves; we
should be willlng to vote them up or
down. I see no reason why we should
resort to & stratagem or subterfuge of
sending it back to committee, where it
can die an unnatural death. Why not
vote on the nomination on the Senate
floor?

Mr, BROOKE. That is precisely why
I ralsed this question on the Senate
floor. I am glad the distinguished Sen-
ator from Kansas, in his customary and
ustal honest and forthright stance,
has come out and said what many have
heen sayine quietly—that the only pur-
pose of the motion to recommit is to, in
effect, kill the Carswell nomination. I am
saylng today that there are many rea-
sons—very valld and compelling rea-
sons—for recommitting this particular
nomination,

Mr. DOLE. Mr. President, will the Sen-
ator yield at that point?

Mr. BROOKE. Certainly.

Mr. DOLE. Does the Senator know any
Senator who s promoting the motion to
recommit who might vote for Judge
Carswell if there were further hearings?

Mr. BROOKE. I, frankly, have not
asked any Senator that question.

Mr. DOLE. What about the Senator
from Massachusetts?

The PRESIDING OFFICER. The time
of the Senator has expired.
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Mr. BROOKE. Mr. President, I ask
unanimous consent that I may be per-
mitted to proceed for an additional 15
minutes,

The PRESIDING OFFICER. Is there
objection? Without objection, the Sena-
tor from Massachusetts may proceed for
an additional 15 minutes,

Mr. BROOKE. Let me say to the dis-
tingulshed Senator from Kansas that I
have already stated very clearly my in-
tent to vote against the nomination of
G, Harrold Carswell. I have stated my
reasons for such a decision, and a pain-
ful decision it was. And still is.

I have also stated that I hope that
there will never be a time In my life
when I cannot change my mind. I think
a man who cannot change his mind
should not serve in the U.S. Senate.

Mr, DOLE. Or on the Supreme Court,

Mr. BROOKE. Or on the Supreme
Court. I quite agree with that. So I will
not say I cannot change my mind. Per~
haps some evidence will come hefore the
Judiciary Committee, and ultimately the
Senate, which would cause me to change
my mind. There is that possibility. I do
not rule out that possibility. I do not rule
it out for my colleagues, either.

As I have sald, there are many valid
and compelling reasons for recommit-
ting the nomination to the Senate Judi-
ciary Committee, where I think it may
be given a more thorough and exhaus-
tive examination and inquiry than it had
in the first instance.

Mr. DOLE. Mr, President, if the Sen-
ator wlll yield further, I think the nom-
ination might bhe given a more quiet
burlal in the Judiciary Committee than
on the floor. If we are being practical, as
I think the Senator from Massachusetts
15—~

Mr. BROOKE. Is that g falr statement,
that it will be given a quiet burial if it
goes back to the Senate Judiciary Com-
mittee?

I have great faith that members of the
Judiciary Commitiee will perform their
duties, as they should; and that if therels
new evidence to come before them, they
will hear that evidence and judge it
fairly. If there are witnesses who can
shed light on some of these areas of
darkness—and there are areas of dark-
ness—I think the Judiciary and the
country should be given an opportunity
to hear, and judge, and ultimately decide
about that testimony,

I would be less than candid if I did not
say that I certainly recognize the pos-
sibility that the commitiee may not vote
to return the nomination to the floor.
But the committee certainly could also
vote to report the nomination favorably
a second time or it could report it ad-
versely,

Mr, DOLE. Mr. President, will the Sen-
ator yield at that point?

Mr. BROOKE. I yield.

Mr. DOLE, I am merely discussing this
nomination, I have no quarrel with the
Senator from Massachusets.

Mr. BROCKE. T think the Senator’s
comments have been helpful.

Mr, DOLE, I respect his position and
trust he respects mine.

Mr. BROOKE. That is a proper as-
sumptijon,

March 31, 1970

Mr. DOLE. I know how a motion to
commit is used in the other body.

I would point out to the Senator from
Massachusetts that this is a straight mo-
tlon to recommit. There are no instruc-
tions to report the nomination back.

Mr. BROOKE. That is correct.

Mr. DOLE., I am advised by the Par-
liamentarian that it Is too late to change
that motion, to add instructions. The
Benator from Indiana made the motion
last Thursday. It was accepted and 1s a
straight motion to send the nomination
back to committee.

I would say, based on my experience in
Congress, that what we are doing is, in
effect, killing the nominafion. I can
visualize that there are Senators saying,
“Send the nomination back to commit-
tee,” who will say if they are successful,
“The President should withdraw the
nomination. Why should we continue
hearings on it? The Senate has indicated
it is not in favor of the nomination.
There are 50-x votes for recommittal’—
ad infinttum.

This might be a fair argument, I be-
lieve the President recognizes the prace
ticality of it. My only point ls—and I
would hope that the Senator from Mas-
sachusetts might agree with me——-

Mr. BROOKE. Is that not true at the
present time? Could not the President
withdraw the name now because of spec-
ulation that at this very moment at least
40 Senators are prepared to vote agalnst
confirmation?

Mr. DOLE. At least 40 other Senators
might vote the other way.

Mr. BROOKE. 8uch widespread oppo-~
sition, such widespread doubt would
seem to me to be more than cause for
a motion to recommit. Does the Presi-
dent have to withdraw a name merely
hecause 51 Senators sald the name
should be recommitted?

Mr. DOLE. In a case where there Is
a yea-and-nay vote, and it is on a mo-
tion to recommit, I would hope the Sen-
ator from Massachusetts would favor a
motion to table the motion to recommit.
The Senator from Massachusetts and
other SBenators recognize that we have
an obligation to vote the nomination up
or down. We have had adequate hear-
ings. Only g few votes were cast against
the nomination in committee.

Mr. BROOKE. That is preclsely what
I am sayineg. We did not have adequate
hearings, as Is borne out by the many
clouds, the many areas of doubt, that
have been raised since the Commitiee
on the Judiciary reported this nomina-
tlon to the Senate,

Mr, DOLE. Did the Senator from Mas-
sachusetts raise those doubts when he
made his speech against conflrmation?
Did he raise the question that there
should be more hearings?

Mr. BROOKE. I made my speech rel-
atively soon after the Commitiee on
the Judiciary had reported the nomina-
tion, and the report had been completed.
I studied the record as best I could, and
based my decision upon the record and
my own personal inquiries. But since that
time many things have come to light
which I, frankly, did not know of, and I
think many other Senators did not know
of,

Take the matter of Judge Tuttle, There
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{8 certainly some question as to Judge
Tuttle’s endorsement or withdrawal of
his endorsement, about how, in fact, the
judge stands on this nomination, Things
of that nature could be cleared up, once
and for all, if the nomination goes back
to the committee.

Questions were raised by the Senator
from California (Mr, CRANSTON) yester-
dey and today about the letter of Mr.
Wilson. Mr. Wilson's credibility and the
eredibility of Judge Carswell himself
have been questioned, Those are Impor-
tant things to consider and I think the
Judiciary Committee should consider
them.

No one wants to have sitting on the
Supreme Court a man whose credibility
has been challenged, unless that issue
has been resolved. I do not make such a
tharge. I do not say Judge Carswell did
not tell the truth to the Committee on
the Judiclary at the time I belleve my
distinguished colleague from Massachu-
setts (Mr. KenNEDY) was interrogating
him as to whether he knew when he
slgned the incorporation papers that he
was setting up a device to circumvent the
law of the land as determined by the
Bupreme Court. But there is a question—
4 doubt—in my mind. I would like to
know whether Judge Carswell was or was
not telling the truth. I do not think the
lr;tgrogation was exhaustive or com-
plete,

I think that certain things which have
happened since the hearings have ralsed
doubts in my mind and have raised
doubts In the minds of other Senators.
1am looking for a means to resolve those
doubts.

It seems t0 me that if I were in Judge
Carswell’s position and my name were
before the Senate for confirmation, and
if some doubt had been ralsed as to my
credibility, and I were about to sit on
the Supreme Court of the United States,
I would want any and ell doubts re-
solved promptly and decisively, I would
want them resolved by the official body
that should resolve them.

I do not think the Senate has all the
facts before it at the present time. Nor
has it an opportunity to zet those facts,
The Senate itself does not take testi-
mony. The Committee on the Judiciary
does, I think that a further hearing by
that committee is the only way these
doubts can be resolved.

Mr. DOLE. If the name of the Senator
from Massachusetts were before the Sea-
ate, 1 would vote for its confirmation.

Mr, BROOKE. I am certainly honored.
Ithank the Senator from Kansas.,

Mr. DOLE. Many statements have been
made since the hearings were concluded.
There was the telegram, released the
past Sunday, by 11 of 15 active members
of the fifth e¢lrcuit, endorsing the nomi-
nation of Judge Carswell, Judge Wisdom
was the only one who said he could not
endorse Judge Carswell because of his
record on civll rights. The others said
they felt they should not because of the
doctrine of the separation of powers.

Seventy-nine lawyers in Tallahassee,
who have engaged in Federal practice
before Judge Carswell endorse the
Judge’s experience and nomination,
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So if we were to reopen the hearings
on a day-by-day basis, the hearings
would never end. When would we start,
and when would we siop and say to the
committee, “You have performed your
task”?

If we want to kill the nominatlion, let
us do so on the Senate fAoor next Mon-
day, April 6—at I o’clock.

Mr. BROOKE, Would not the Senator
agree that the whole question of the
weight that should be given to the Amer-
ican Bar Association’s endorsement is
one that should be resolved? Certainly
the American people have been led to be-
lieve that when the American Bar Asso-
ciation gave its approval to Mr, Cars-
well’s nomination, the American Bar As-
sociation, the most distinguished and
most prestigious legal body in the coun-
try, had conducted a rather extensive,
if not exhaustive, Investigation; and that,
therefore, if they approved a nomina-
tion, their approval was one upon which
the Senate, the President, and the Na-
tion could rely.

But it would appear now that no such
thing happened. The American Bar As-
sociation did not conduct an extensive
examination into Mr. Carswell’s qualifi-
cations. The American Bar Association
merely gave him a rating of “qualified,”
whatever this means.

As I have said, I am a member of the
American Bar Associatlon, but I think it
was certalnly misrepresentation to the
Senate, to the President, and to the Na-
tion for that association to say that
Judee Carswell was qualified, consider-
ing the minimum of investigation which
the ABA's committee conducted.

I think the same thing applies to the
Department of Justice. I think it is a
shame, some would say a scandal,
frankly, that the Justice Department did
not know or did not report to the Com-
mittee on the Judiciary the statement
which some television reporter discov-
ered, by happenstance or through dili-
gence—well, not by happenstance, but by
diligence—that created some serious
doubts in my mind and in the minds of
other people across the Nation as to this
nominee’s fitness to serve on the Su-
premne Court.

Many of these things came out after
the Judiciary Committee had made its
report. If these were just more things
that had already come before the Com-
mittee on the Judiciary, then, as the
Senator from EKansas has wisely pointed
out, we could not keep the record open for
an indeterminate period. The hearings
have to be ended at some time.

All I say now is that serious questions
of doubt have been raised since the Sen-
ate began to consider this nominee. We
can resolve those doubts and the way to
do that is to vote favorably upon the mo-
tion to recommit and thereby give the
Committee on the Judiclary an oppor-
tunity to conduct further hearings, which
conceivably and hopefully could resolve
those doubts.

Is that not a logical argument?

Mr. DOLE. That is a logical argument;
I will agree to that. I would add—this is
my notion again—that we have the right
to have differing opinions. Surely many
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headlines have been written about the
fact that 400 or so lawyers had signed
petitions saying that Judge Carswell was
not fit to sit on the Supreme Court.

If we review that—and that s a great
number of lawyers—we find that of those
400 lawyers, only 126 are practicing at-
torneys; the other 300 odd are law pro-
fessors. About 4,000 law professors teach
in 145 law schools in America. We find
the names of 126 practicing lawyers ap-
peared in the advertisement published
in certain newspapers.

The PRESIDING OFFICER. The
Senator’s additional time has expired.

Mr, BROOKE. Mr. President, I ask
unanimous consent that I may be per-
mitted to proceed for an additional 15
minutes.

The PRESIDING OFFICER., Is there
objection ?

Mr. BYRD of West Virginla. Mr, Presi-
dent, reserving the right to object—I
shall not object—there 1s other morning
business; and I would hope that after
this 15 minutes the Senator will not re-
quest additional time.

The PRESIDING OFFICER. With-
out objection, the Senator from Mas-
sachusetts may proceed for 15 additional
minutes.

Mr, DOLE. There are 300,000 practic-
ing attorneys in America. 143,600 of them
are members of the American Bar Asso-
ciatlon. The ad carried the names of
126, My pofnt is this: That is approxi-
mately .3 percent who oppose, at least
publicly, the nomination of Judge Cars-
well. There may be others, But there has
been so much notoriety and so much
publicity given to 128 out of 300,000, and
334 law professors out of 4,500, why not
call these people in if there are to be
more hearings.

Mr, BROOKE, Does the Senator know
whether a poll was taken of every lawyer
in this country and every law professor
in this country?

Mr. DOLE. In the State of Kansas we
have approximately 3,000 practicing
lawyers—and not a single Kansan’s name
appeared in the ad. Perhaps there are
some Kansas lawyers who oppose Judge
Carswell and I am certain there are,

The point i3 some seem to put great
reliance on and give great credit {0 small
numbers of people if they oppose Cars-
well, and it makes little difference how
many are not opposed. We find one who
is or five who are; then we should take
this into consideration and weigh it very
heavily, but should we forget about the
300,000 we have not heard from, the 3,000
In Kansas, or the approximately 1,480
members of the bar association in my
State.

Mr. BROOKE. Does the Senator want
to state that all 3,000 Iawyers in Kansas
agree that G. Harrold Carswell should
sit on the Supreme Court?

Mr. DOLE. No, And they do not all
agree that I should be in the Senate.

Mr. BROOKE. The Senator knows the
realitles of these things. I would presume
that those names were solicited by some
interested group from one side or the
other.

Mr. DOLE, One side or the other.

Mr. BROOKE. They would get the
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people they were interested in, and they
would make out the best case they could.
In the list of lawyers t¢ which the Sen-
ator has referred are some of the most
distinguished lawyers in the country who
practice law, deans of law schools, mem-
bers of faculties, who are merely stating
that in their opinion G. Harrold Cars-
well should not sit on the Court.

The Senator has referred to 11 judges
in the fifth circult who said G. Harrold
Carswell should sit on the Supreme
Court, and he has also very fairly pointed
out that Judge Wisdom was not one of
them. I think we can point out now that
Judge Tuttle also did not sign that tele-
gram.

Mr. DOLE. But he is not an active cir-
cuit judge. I believe he is on call,

Mr. BROOKE. I am merely saying that
these men disagree. So do other men dis-
agree on this serious constitutional ques-
tion. We have an almost evenly divided
Senate at the present time. We had an
equally close division on the nomination
of Mr. Haynesworth, as the Senator will
recall. I do not put too much weight on
that. I certainly respect the rights of all
these lawyers, law school deans, members
of the faculties, members of the judiciary,
and others to voice their opinion, But
when we get to the question of how much
weight should be given to a particular
piece of evidence and how much welght
should be given to a statement or a peti-
tion, that really becomes an Individual
matter. I think that is as it should be,

We have been having all sorts of dis-
cussion about this judge as a conserva-
tive. A speech was delivered on the fioor
of the Senate today the thrust of which
was that if this man were a liberal, per-
haps those opponents who are arguing
most eloguently against him now would
be arguing in favor of him. That dis-
tressed me when I heard it. I do not be-
lieve it to be true; let me say that. We are
not here to decide whether a man is a
Republican or a Democrat or whether he
is a liberal or a conservative. The Sen-
ate’s job is to decide whether this par-
ticular individual is qualified to sit on
the Supreme Court of the United States.
That is a very weighty and a very heavy
responsibility. I think frivolous consider-
ations should not be taken seriously by
ahy of us, frankly.

It does not matter to me whether the
man is from Florida or from Massachu-
setts, If he is not qualifled to sit on the
Supreme Court, he should not sit on
the Supreme Court. It does not matter
to me whether he is a Republican or a
Democrat. Mr. Carswell happens to be a
Republican; I happen to be a Repub-
lican, But if I do not think he is qualified
to sit on the Supreme Court, I should
vote against him.

I do not know where I fall on the philo-
sophical spectrum. Whether some put me
in all three camps—Iliberal, moderate,
and conservative—does not matter to
me. At any rate, if I am considered a lib-
eral-moderate and he is a conservative
that matters not to me. The issue is the
question whether Judge Carswell is
qualified to sit on the Supreme Court of
the United States. This is what we are
trying to determine, and I think this is
what this debate is all about.
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I am merely saying to the Senator
from EKansas, at this time, that in my
opinion there are sufficient questions
which have not been resolved, there is
sufficient doubt which should be re-
solved, in fatrness to Mr. Carswell; in
fairness to the President, who has made
this nomination; in fairness to the
American people, who have the right to
expect only the best, and in fairmess to
the Senate, which has this very grave
responsibility.

Mr. DOLE, Mr. President, will the Sen-
ator yield?

Mr. BROOKE. I yield.

Mr. DOLE. Who would the Senator call
as additional witnesses? I will not tres-
pass on the Senator’s time further. I real-
ize that I have interrupted too often.

Mr. BROOKE. I certainly would call—
I have not gone over it in detail—Mr,
Horsky, for one.

Mr. DOLE. He is a former adviser to
President Johnson. I assume he might
have g little leaning against a Republi-
can nominee.

Mr. BROOKE. I just cannot presume
that a Democrat 1s going to come before
the Senate Judiciary Committee and,
under oath, is going to give testimony
which is not truthful, merely because he
is a Democrat, I have to presume that
he would be honest and forthright.

The Senator is a distinguished lawyer.
He knows that there is a presumption of
truthfulness, and we have to go on that
presumption. I have traveled all my life
on that presumption, and I have been
very happy with it. I have never pre-
sumed a man to be wrong unti he is
proved wrong, and I think that is what
this country stands for,

Mr. Horsky should be called. Then I
think Mr. Wilson should be called be-
fore the committee. I wlll not repeat
the reasons.

I think Mr. Carswell should come hack
before the committee because of the
question of credibllity which has been
raised. I think very serious questions
have been raised about his credibility.

I would call before the committee
some of the incorporators of the golf
course in Florida. I think they should
come before the committee so that the
committee might question them.

I think our judicial system is the best
that has ever been devised by man. Al-
though I know that under our system
of laws at times we have to use affida-
vits, I think the best system is to have
a man appear before a committee so that
its members can look into his eyes and
make a determination as to whether
that man is telling you the truth or the
untruth. You cannot always tell by this
method; but, generally speaking, judges
and juries have been very successiul.
They might convict the wrong man oc-
casionally, or a convicted man might
escape occasionally. But, generally
speaking, our system of examination and
cross examination, as I have said, is pret-
ty reliable. I do not think we should
change that system insofar as making
a decision on the confirmation of a non-
inee for the Supreme Court of the
United States.

Bo I just want to say to the Senator
that I know he has some serious doubts
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as to the reason for a motion to recom-
mit, and generally his doubts might be
very valid. He has served in the House,
and he has said that generally in the
House a motion to recommit is a motion
to kill, But I merely am trying to point
out—and I hope I have—that sufficient
questions have been raised since the Ju-
dleiary Committee reported this nomi-
nation that would justify recommittal
of this particular nomination to the Ju-
diciary Committee for the purpose of re-
solving those doubts.

I do not think I could make any
stronger statement than to say that I
think that in the end Mr. Carswell's in-
terests will be better served if the Sen-
ate, in its wisdom, votes favorably upon
the motion to recommit. I do not say
this in any threatening manner at all
I do not mean by that that if it is not, he
will be denied confirmation. I frankly
really do not know that, But I think the
Senator would agree that at this mo-
ment the Senate is so divided, there are
some who still do not know how they
will ultimately vote. The issue hangs In
the balance, But we have the opportunity
to resolve the doubts and I think the way
to do that is by voting favorably upon
the motion to recommit. I hope that the
motion carrles when it is voted upon
on April 8.

I understand that the Senator intends
to make a motion, prior to that vote, to
table the motion. He invited my support
of that motion to table but I will have
to say that unless I hear more convine-
ing arguments than I have heard so far,
I would be disposed at this moment to
vote against the motion to table and
vote for the motion to recommit and
hope that these questions can then be
favorably resolved.

I thank the distinguished Senator from
Kansas for joining this collogquy, which
I hope will set the tone for the few re-
maining days of debate, I think that we
have practically exhausted all the argu-
ments on the evidence that we have be-
fore us, and fear that we soon may get
into the area of speculation, charges,
countercharges, innuendoes, guilt by as-
sociation, and all of that murky area,
which would make our decislon even
more difficult. I think that we can avoid
that pitfall if we direct the few remain-
ing days to intellizent and exhaustive de-
bate on why we should or should not vote
favorably on the motion to recommit.

Again I thank the distinguishegd Sena-
tor from Kansas.

Mr., WILLIAMS of Delaware. Mr.
President, I ask unanimous consent that
I may proceed for 10 minutes.

The PRESIDING OFFICER (Mr.
GorLpwater). Without objection, it is so
ordered.

Mr. WILLIAMS of Delaware. Mr.
President, President Nixon has nomi-
nated Judge G. Harrold Carswell to be
Associate Justice of the Supreme Court
and the question before the Senate s,
Should he be confirmed?

For