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NOMINATION OF SANDRA DAY O’CONNOR

WEDNESDAY, SEPTEMBER 9, 1981

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 10:10 a.m., in room
1202, Dirksen Senate Office Building, Senator Strom Thurmond
(chairman of the committee) presiding.

Also present: Senators Mathias, Laxalt, Hatch, Dole, Simpson,
East, Grassley, Denton, Specter, Biden, Kennedy, Metzenbaum, De-
Concini, Leahy, Baucus, and Heflin.

Staff present: Vinton D. Lide, chief counsel; Quentin Crommelin,
Jr., staff director; Duke Short, chief investigator;, and Candie Bruse,
chief clerk.

OPENING STATEMENT OF CHAIRMAN STROM THURMOND

The CHaIRMAN. The Judiciary Committee will come to order.

It is a privilege to welcome each of you to the opening session of
the Committee on the Judiciary to consider the nomination of
Judge Sandra Day (YConnor of Arizona to serve as an Associate
Justice of the Supreme Court of the United States. This is truly a
historic occasion, as it is the first time in the history of our Nation
that a President has nominated a woman to serve on this august
body. Today we begin the consideration of this nomination.

Under the Constitution, the Senate is charged with the responsi-
bility of deciding whether to grant consent to the nomination.
While the entire Senate will participate in the ultimate decision,
the members of this committee have an initial and solemn duty to
conduct an indepth inquiry into the qualifications of Judge O'Con-
nor.

In response to the trust placed in this committee both by our
colleagues in the Senate and by the American people, we will
conduct this proceeding in a full, fair, and orderly manner. In a
spirit of nonpartisanship, we have made arrangements to receive
both the testimony of the nominee and that of many persons
representing the views of various constituencies.

As we begin our deliberations, we are keenly aware that a Su-
preme Court appointment is unique, not only because it grants life
tenure but, more significantly, because it vests great power in an
individual not held accountable by popular election. Accordingly,
on behalf of the people it is our responsibility to reflect upon the
qualifications necessary for one to be an outstanding jurist. We
%_hen must satisfy ourselves that this nominee possesses those quali-

ications.

(1}
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Many believe that the courts of our Nation, over the past dec-
ades, have lost the confidence of the American people. This, we are
told, results from far-reaching and sometimes burdensome deci-
sions which have affected virtually every aspect of our lives.

As one of three coequal branches of our Federal Government, the
judiciary plays a crucial role in interpreting the Constitution and
in applying the laws of Congress. The ability of the Supreme Court
to carry out effectively these responsibilities depends upon the
perception of the people that the Court is worthy of such esteem. It
is absolutely essential that the President nominate and the Senate
confirm only individuals who will contribute to the restoration of
public confidence.

We seek, first, a person of unquestioned integrity—honest, incor-
ruptible, and fair.

We seek a person of courage—one who has the fortitude to stand
firm and render decisions based not on personal beliefs but, in-
stead, in accordance with the Constitution and the will of the
people as expressed in the laws of Congress.

We seek a person learned in the law—for law in an advanced
civilization is the most expansive product of the human mind and
is, of necessity, extensive and complex.

We seek a person of compassion—compassion which tempers
with mercy the judgment of the criminal, yet recognizes the sorrow
and suffering of the victim; compassion for the individual but also
compassion for society in its quest for the overriding goal of equal
justice under law.

We seek a person of proper judicial temperament-—one who will
never allow the pressures of the moment to overcome the compo-
sure and self-discipline of a well-ordered mind; one who will never
permit temper or temperament to impair judgment or demeanor.

We seek a person who understands and appreciates the majesty
of our system of government—a person who understands that Fed-
eral law is changed by Congress, not by the Court; who under-
stands that the Constitution is changed by amendment, not by the
Court; and who understands that powers not expressly given to the
Federal Government by the Constitution are reserved to the States
and to the people, not to the Court.

Judge O’Connor is the first nominee to the Supreme Court in 42
vears who has served in a legislative body. It is my belief that her
experience as majority leader in the Arizona Senate will help her
and, through her, the other members of the Court in recognizing
and observing the separation of legislative, executive, and judicial
powers mandated by the Constitution.

Judge FConnor is also the first nominee to the Supreme Court
in the past 24 years who has served previously on a State court.
That experience gives us hope that she will bring to the Court, if
confirmed, a greater appreciation of the division of powers between
the Federal Government and the governments of the respective
States.

Judge O’Connor, we welcome you to the committee and to the
Senate. I know you share our anticipation as we begin the process
which allows us the opportunity to renew the essence of the Ameri-
can experiment in government.
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Before calling upon the distinguished Attorney General for his
presentation of President Reagan’s nominee, each member of the
committee will be recognized for brief opening remarks. The Chair
now recognizes the ranking minority member, Senator Joseph R.
Biden of Delaware, after which the other members of the commit-
tee will be recognized.

Senator Biden?

OPENING STATEMENT OF SENATOR JOSEPH R. BIDEN, JR.

Senator BipeN. Thank you, Mr. Chairman.

Welcome, Judge O’'Connor, Senator Goldwater, Senator DeCon-
¢ini, Congressman Rudd.

It is a very formidable task, I know, to sit there and react to the
varying views of the Senators on this committee. There is no other
committee in the U.S. Senate that reflects as widely and as thor-
oughly the views of the entire Senate. I wish you luck in your
forthcoming efforts to answer all the questions that will be put to
you,

There is no more important responsibility for the Senators who
serve on this committee, in my opinion, Judge, than the one we
will exercise today—that is, reviewing the qualifications of a nomi-
nee for the U.S. Supreme Court. The Supreme Court has a pro-
found impact on the shape of our Government and the well-being
of our people.

Accordingly, I believe it is necessary at the outset of these hear-
ings on your nomination to define the nature and scope of our
responsibilities in the confirmation process, at least as I under-
stand them.

First, as a Member of the U.S. Senate, I am not choosing a
nominee for the Court. That is the prerogative of the President of
the United States, and we Members of the U.S. Senate are simply
reviewing the decision that he has made.

Second, our review, I believe, must operate within certain limits.
We are attempting to answer some of the following questions:
First, does the nominee have the intellectual capacity, competence,
and temperament to be a Supreme Court Justice? Second, is the
nominee of good moral character and free of conflict of interest
that would compromise her ahility to faithfully and objectively
perform her role as a member of the U.S. Supreme Court? Third,
will the nominee faithfully uphold the laws and Constitution of the
United States of America?

We are not attempting to determine whether or not the nominee
agrees with all of us on each and every pressing social or legal
issue of the day. Indeed, if that were the test no one would ever
pass by this committee, much less the full Senate.

However, your views on social and legal issues and how these
views will offset your interpretation of the Constitution of the
United States are important. Indeed, in your case, Judge, I believe
it is essential that the committee in these hearings make a thor-
ough effort through intensive questioning on various issues, to
better determine your judicial philosophy—not necessarily your
precise position on an issue but what your philosophy of the law is.

1 say this because if there is one aspect of this nomination that
concerns me—and I must acknowledge it does not concern me very
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much at this point—it is your lack of extensive constitutional
experience. Despite the intensive investigations into your back-
ground by the committee, both minority and majority, it is frankly
difficult to determine from your record your depth of understand-
ing and your precise views of American jurisprudence, and how
you will apply that if you sit as a Supreme Court Justice.

It is my sincere hope that you will be able to demonstrate to us
in these hearings that you do possess this competence, and I be-
lieve that in every other respect you are on the record an impres-
sive nominee who is highly qualified to take a place on the Su-
preme Court of the United States.

You may find yourself in the position, Judge, where you have to
make a determination of whether or not your response to a ques-
tion would be in viclation of the judicial canons of ethics, They
seem, on their face, to preclude statements by nominees in any
areas of the law that they might rule on in the future. However,
for the purposes of legal scholarship and determinations of fitness
for office, it is obviously necessary for nominees to state their views
on matters of law and social policy.

The danger a nominee faces in making statements is that at
some point in the future, a case that raises a particular issue may
be presented for a ruling and the judge would have to disqualify
herself based upon having prejudiced the issue in the past by
testifying to it before the Senate committee.

However, I believe nominees should be required to answer all
questions except for those questions that would necessitate an opin-
ion as it applies to a specific set of facts that is likely to come
before the judge for decision. In other words, a nominee can speak
in general terms about the law but should not be forced to state
opinions on controversies likely to come before her, for example,
the constitutionality of a bill now pending before the U.S. Con-
gress.

Therefore, you have a difficult task before you, one on which
there is a great deal of dictum, if you will, but not any firm
opinions. I wish you well in your effort to tread the path between
complying with your view of the judicial canons of ethics and being
forthright with this committee.

Last, I would like to say that there has been a good deal of
discussion and there will be much more discussion about your
being the first woman nominee to the Supreme Court. I think
probably everyone in this body feels that it is high time and it is
long overdue.

They often refer to the Senate as an exclusive club but there is
no more exclusive club in the world than the one that you are
attempting to join. There have been only 102 Supreme Court Jus-
tices during the history of this country, and I suspect that you will
be a very worthy addition to that, making it number 103.

I welcome you again to the committee, look forward to hearing
your answers, and wish you luck.

Thank you very much, Mr. Chairman.

The CaairMAN. Senator Mathias of Maryland, the ranking ma-
jority member.
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OPENING STATEMENT OF SENATOR CHARLES McC,
MATHIAS, JR.

Senator MaTtH1aS. Thank you, Mr. Chairman.

The chairman of the committee has called this a historic occa-
sion. It surely is that. It is historic among other things because it
culminates the effort to insure that women have full citizenship in
this country.

Just 334 years ago, in 1647, Margaret Brent was denied the right
to vote in the General Assembly of Maryland. She had all of the
legal qualifications except one—she was a woman, so she was
denied the right to vote. Now today, 334 years later, a woman will
attain the ultimate right to vote, the right to vote on the Supreme
Court of the United States.

Of course, I would say to Judge (’Connor that Mrs. Brent made
ohe mistake in her attempt to get a vote. She thought she ought to
have two votes, one as a representative of Governor Leonard Cal-
vert’s estate and one for herself: so I would learn from the lesson of
history and only seek at this time a single vote on the Court.

However, I think it is important that we savor this moment
because it is a milestone in the history of the Court itself, and
there have been only a few of these moments. We should pause and
realize that we are at the end of an era and at the beginning of an
era. Sixteen years ago, President Johnson nominated Thurgood
Marshall to the Court, and that was clearly a similar moment.
President Johnson said on that occasion, “I believe it is the right
thing to do, the right time to do it, the right man and the right
place.” By changing one word, I think that those words of Presi-
dent Johnson would be just as appropriate today.

I think President Reagan has demonstrated great vision and a
fine sense of history in nominating Judge O’Connor for the seat
that Justice Potterlgtewart has held with such distinction for such
a long time. Reference has been made here this morning to the fact
that she comes from the State courts. But, in that, she follows in
the footsteps of some of the most distinguished Justices who have
ever served on the Court—Justice Cardozo, Justice Holmes, Justice
Brennan—so she will serve in a good tradition.

Shortly after Judge O’Connor was nominated, I had an opportu-
nity to meet with her and to discuss at length a variety of legal
issues. During that conversation, I got a clear sense that when she
is confirmed—I do not say if she is confirmed but when she is
confirmed—that she will come to the Court as an interpreter of the
law rather than as one who writes original law. That is a view with
which I wholeheartedly concur, and so I shall look forward to the
exchange between Judge (FConnor and the committee in these
hearings.

I think it will be important to go beyond the symbolism which is
s0 obvious to all of us today and to get to know her as a person and
as a potential justice. I think consistent with our constitutional
responsibility to grant or deny consent to the President’s nomina-
tion we must review Judge (¥Connor’s qualifications to sit in the
highest court in the land, and we will perform that duty, but I
have no doubt as to the outcome of these hearings.

Thank you, Mr. Chairman.

The CHairmaN. Thank you.
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Senator Kennedy of Massachusetts.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KennEDY. Thank you very much, Mr. Chairman.

I, too, want to welcome the nominee to this committee, and say
to Judge (¥Conner that since the time that you recieved the Presi-
dent’s endorsement, I think that you have seen both the worst of
this city and the best of it—the worst in being the target of some of
the single-issue constituencies who are going to urge your defeat,
and the best in the fact that you have had the strong and unyield-
ing support of a President of the United States, and strong biparti-
san support from Members of the U.S. Senate who have been
unflinching in support of your candidacy.

As a matter of fact, I have finally found an issue on which I can
agree with Senator Goldwater. I am sure, as has been stated here,
that the outcome for your confirmation is well understood. Howev-
er, I am extremely pleased with President Reagan’s decision to
nominate Judge O'Connor to the Supreme Court. I am proud to
join in the widespread acclaim for your nomination, and look for-
ward to your confirmation and to your service on the Court.

As has been pointed out, for many years there have been women
with the highest qualifications for the Nation's highest Court.
Every American can take pride in President Reagan’'s commitment
to select such a woman for this critical office but the broad support
for Judge O'Connor in this hearing must not become a pretext to
ignore the need for greater representation of women, not only on
the Supreme Court but at every other level of the Federal judiciary
and Federal Government.

Women hold less than 7 percent of all the Federal judgeships. In
two centuries of Federal judicial history, only 50 women have been
appointed to the lower Federal courts, and 44 of them are still
serving there today. In fact, 33 of them were approved by this
committee during the past Congress. All of us who care about this
issue look forward to the day when appointments to the Federal
bench and to the other high public offices will not stand out as an
historic event simply because the appointees are women.

By some, Judge O'Connor has been termed a judicial conserv-
ative. However, simplistic labels are inadequate to define a com-
plex concept like judicial philosophy, let alone predict a vote in a
future case. What we seek in the Federal courts are judges who
will display legal excellence and personal integrity and sensitivity
to individual rights.

It is offensive to suggest that a potential Justice of the Supreme
Court must pass some presumed test of judicial philosophy. It is
even more offensive to suggest that a potential Justice must pass
the litmus test of any single-issue interest group. The disturbing
tactics of division and distortion and discrimination practiced by
the extremists of the “New Right”” have no place in these hearings
and no place in our Nation's democracy.

I look forward to Judge O’Connor’s testimony and her response
to the questions. Based on what I know today, ¥ intend to support
her nomination. I take pride in the opportunity to participate in
these historic hearings.

The CHAIRMAN. Senator Laxalt of Nevada.
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OPENING STATEMENT OF SENATOR PAUL LAXALT

Senator Laxart. Thank you, Mr. Chairman.

Mr. Chairman, it is with great pleasure that I join with you and
my colleagues in welcoming Judge Sandra (Y’Connor on this occa-
sion of her confirmation hearings.

Although Judge O'Connor is no stranger to public life, she has
received the full glare of the national attention given to a nominee
for the U.S. Supreme Court, to say the least. In that spotlight, it is
apparent that she enjoys overwhelming popular support from the
varied and diverse people of our great Nation. This support must
be heartening as you prepare for what we will all appreciate might
be a necessarily grueling ordeal.

Judge (’Connor brings to this office a wealth of experience in
the executive, legislative, and judicial branches of State govern-
ment. However, it is not on one issue or one political question that
the support of the American people is to turn. Rather, I think the
people have expressed their confidence in Judge (FConnor’s legal
background, her professional record, and her personal abilities and
integrity. I think that is an important distinction to make. I think
you are here, Judge O’Connor, because you have been a fine judge
and you have been a fine lawyer ahead of that, not a political
activist.

On this committee we have Senators representing the entire
spectrum of political thought in this country. However, we can all
agree that the person chosen to fill the current vacancy on our
Nation's Supreme Court must meet the highest standards of judi-
cial temperament and integrity.

The purpose of these hearings is to inquire into these areas so
that we and the American people can be assured that this lifetime
appointment is filled by a person with the requisite character and
s]-}cli]] dto meet the challenges the Court will face in the decades
ahead.

Therefore, Judge (YConnor and your very justifiably proud
family, 1 welcome you to Washington and I look forward to the
opportunity to join in the questioning. I wish you well, not only in
the hours ahead but in the many distinguished years you will enjoy
on our highest Court.

I thank you, Mr. Chairman.

The CnairmMaN. Senator Byrd of West Virginia.

I do not believe he is here.

Senator Hatch of Utah.

OPENING STATEMENT OF SENATOR ORRIN HATCH

Senator HatcH. Judge O'Connor, we are very happy to have you
and your good husband here today. I am very pleased to support
President Reagan in your nomination to the U.S. Supreme Court. 1
am proud of a President who, whether you agree fully with his
campaign promises or not, is at least trying to live up to them, and
I think it is long overdue to have a woman on the Supreme Court
of the United States of America.

Having spent over an hour with you and in other conversations
with you, I am convinced that you meet many of the highest
qualifications and standards that are essential to serve on the
Supreme Court of the United States of America. I look forward to
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the questions and look forward to getting to know you better
throughout this process.

Mr. Chairman, rather than take any more time, I would ask
unanimous consent that the balance of my remarks be placed in
the record at this point.

The CHairmanN. Without objection, it is so ordered.

[Material follows:]



Fron the oftice of

SEN. ORRIN HATCH

Washinguon, D € 20510

OPENING STATEMENT FOR SAMDRA O‘CONNOR MOMIMNATION
SEPTEMBER 9, 1981

ArticLe 1I, SECTION 2 OF THE LONSTITUTION STATES THAT THE
PRESTDENT “SHALL NOMINATE, AND BY AND WITH THE ADVICE AND CONSENT
OF THE SENATE, SHALL APPOINT . . . JUDGES OF THE SUPREME COURT.”
ACCORDINGLY, WE SHARE WITH THE PRESIDENT THE VITAL CONSTITUTIONAL
FUNCTION OF SHAPING THE FUTURE OF AMERICAN JURISPRUDENCE.

WE WOULD PROFIT BY RECALLING THE REASONS THE FRAMERS OF THE
CONSTITUTION SPLIT THE NOMINATION PROCESS FOR SuPREME COURT JUDGES
BETWEEN THE EXECUTIVE AND LEGISLATIVE BRANCHES. THE FRAMERS
UNDERSTOOD THE IMPORTANCE OF THE SUPREME COURT TO THE NEW REPUBLIC,
WHEN MOVING TO ELIMINATE INFERIOR FEDERAL COURTS FROM THE CONSTITU-
TIONAL PLAN, DELEGATE JoHN RUTLEDGE FRoM SouTH CAROLINA STATED
THAT:

LT/HE RIGHT OF APPEAL TO THE SUPREME NATIONAL TRIBUNAL

R e b enaTe, ST VR mny V{JAGNAL RIGHTS AND
THROUGHOUT THE SUBSEQUENT DEBATE IN WHICH INFERIOR COURTS WERE EX-
CLUDED BY VOTE AND THEN RESTORED BY A COMPROMISE THAT ALLOWED Con-
GRESS TO ESTABLISH THEM, THE DELERATES REPEATEDLY AFFIRMED THEIR
CONFIDENCE 1IN THE SuUPREME COURT’S ABILITY TO PROTECT CONSTITUTIONAL
RIGHTS AND SUSTAIN LAWS AND POLICIES DECREED BY CONGRESS.

THE FRAMERS, HOWEVER, KNEW THAT WORDS OF LAW COULD BE SLIPFERY,
THEY HAD EXPERIENCED SUCH INDIGNITIES AT THE HANDS OF THE KING'S
MAGISTRATES, RECOGNIZING THAT THE INTEGRITY OF THE LONSTITUTION'S
WORDS WERE AT STAKE, THEREFORE, THEY WOULD NOT LEAVE THE FORMATION
OF THE SUPREME COURT To ONE MAN. [F ENFORCEMENT OF THE CONSTITUTION
WERE TO BE COMMITTED TO THE HANDS OF THE JUSTICES, THE FRAMERS WANTED
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TO BE SURE, IN THE WORDS OF ALEXANDER HAMILTON, THAT THEY DESIGNED
“THE PLAN BEST CALCULATED . , . TO PROMOTE A JUDICIOUS CHOICE OF
MEN (INCIDENTALLY, | THINK ALEXANDER WOULD EXTEND HIS LANGUAGE TO
INCLUDE WOMEN IN THIS INSTANCE.) FOR FILLING THE OFFICES OF THE
UNION.” [N SHORT, THIS PLAN WOULD PROVIDE A DOUBLE CHECK ON NOMI-
NATIONS TO INSURE THAT THE CONSTITUTION AND SUCH WORDS AS “DUE PRO-
CESS” OR "EQUAL PROTECTION” MEAN WHAT THE AUTHORS INTENDED NOT
SIMPLY WHAT FIVE APPOINTEES MIGHT CUMULATIVELY CONCOCT, HAMILTON
CONTINUED TO STATE WHY ONE MAN COULD NOT BE GIVEN THIS VITAL TASK!

/BDVICE AND CONSENT/ WOULD BE AN EXCELLENT CHECK UPON

A SPIRIT OF FAVORITISM IN THE PRESIDENT, AND WOULD TEND

GREATLY TO PREVENT THE APPOINTMENT OF UNFIT CHARACTERS

FROM OTATE PREJUDICE, FROM FAMILY CONMNECTION, FROM PER-
SONAL CONNECTION, OR FROM A VIEW TO POPULARITY. AND,

HEAMERAS N L

THUS THE FRAMERS UNDERSTOOD THE PiVOTAL ROLE OF THE NATION'S HIGH-
EST JUDICIAL FORUM AND SPECIFICALLY PROVIDED A TWO-STEP SELECTION
PROCESS FOR ITS JUDGES,

WE HAVE ALL HEARD THE ENTHUSIASTIC BOAST OF FORMER CHIEF Jus-
TICE LHARLES EVANS HUGHES THAT “WE ARE UNDER A CONSTITUTION, BUT
THE CONSTITUTION 1S WHAT THE JUDGES SAY IT 15." THIS 1S THE UNIN-
HIBITED SPIRIT THE FRAMERS MEANT TO CHECK BY INVOLVING THE SENATE
IN THE SELECTION OF JUDGES. THE FRAMERS OF THE CONSTITUTION FORE-
SAW THAT THE SUPREME LOURT WOULD HAVE EXTENSIVE AUTHORITY TO INSURE
THAT THEIR DOCUMENT WOULD BE PROPERLY ENFORCED, PRECISELY FOR THIS
REASON, THEY OBLIGATED THE SENATE TO PROTECT THE LONSTITUTION IN
THE NOMINATION PROCESS,

THIS PLACES UPON US A GRAVE RESPONSIBILITY., THIS RESPONSIBILITY
WITH REGARD 70 JuDGE SANDRA O'CONNOR IS ONE THAT | PERSONALLY AM
DELIGHTED TO PARTICIPATE [N, NOT ONLY BECAUSE OF ITS IMPLICATIONS
FOR THE I[NTERPRETATION OF THE CONSTITUTION, BUT BECAUSE | FEEL
THAT JuDce O'CONNOR'S SENSE OF CONSTITUTIONAL JUSTICE WILL BE
WORTHY OF THE TRUST PLACED IN THE SurrREME COuRT BY THE FounDING
FATHERS, AS WE EMBARK UPON THIS INVESTIGATION, HOWEVER, | WOULD
LIKE TO REMIND MY COLLEAGUES AND MYSELF THAT THE STAKES ARE HIGH,
WE ARE DECIDING TODAY THE FUTURE OF OUR MOST SACRED DOCUMENT,
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The CHAIRMAN. Senator Metzenbaum of Ohio.

OPENING STATEMENT OF SENATOR HOWARD M. METZENBAUM

Senator MerzenBauM. Thank you, Mr. Chairman.

Judge O'Connor, I look forward to this hearing with an open
mind and with a deep sense of inward gratification. I am open-
minded with respect to the confirmation process but I would be less
than frank if I did not admit a high degree of enthusiasm over the
fact that President Reagan has seen fit to appoint the first woman
to the U.8. Supreme Court.

I come to this hearing with no preconceived notions. If T happen
to disagree with you on any specific issues, it will in no way affect
my judgment of your abilities to serve on the Court. It is a matter
of concern to me, however, that there are certain groups who have
spoken adversely about this appointment by reason of some of your
votes or actions as a State legislator.

I have some very strong feelings about judicial appointments.
Basically, I think that the appointee must be a person of integrity;
a person strong enough to stand up for his or her point of view; a
person who has been shown to be a highly qualified legal scholar;
and a person who will have the kind of character that reflects well
on the judiciary in general.

Your being a woman appointee would not, in and of itself, be
sufficient reason for me to vote to confirm. However, your being a
qualified and able woman of character and ability would provide
me with a great amount of satisfaction in knowing that T had a
part in the historic process of your confirmation to the Supreme
Court.

The CHAIRMAN. Senator Dole of Kansas.

OPENING STATEMENT OF SENATOR ROBERT DOLE

Senator DoLE. Thank you, Mr. Chairman.

I, like everyone else in this committee, welcome Judge O'Connor
to the committee. I want to commend the chairman for the fine
attendance we have this morning, an indication of strong leader-
ship. We appreciate that.

However, as I think has been said, we are all aware of the
uniquely historic occasion that we are participating in, particularly
those of us who are privileged to serve on this committee. What-
ever else these hearings may tell us, I have a sense already of your
own feeling for the institution to which you have been nominated
by President Reagan.

The Supreme Court stands at the very center of American life.
Its decisions define public policy for decades to come. The words
used to explain its reasoning shape the law and its practice for
thousands of practitioners and millions of citizens.

Not least of all, the Court in recent times has been called upon
to render judgments in cases of almost bewildering complexity,
fraught with delicate moral or social implications. Should you be
confirmed and take your place alongside our other brethren, you
will undoubtedly find yourself confronted with issues Solomon him-
gelf might agonize over.

It is not my job, nor does it fall within the realm of senatorial
prerogative as I understand it, to nail down precisely your views on

87-101 O—81——=2
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a host of controversial questions you may face on the bench. How-
ever, it is useful I think to call to mind the words and the example
of Oliver Wendell Holmes.

Mr. Justice Holmes was a legal interpreter, not an independent
policymaker. When a young friend seized the opportunity to urge
him te, as he put it, “Do justice,” Holmes replied: “That is not my
job. My job is to play the game according to the rules.”

The Judiciary Committee is faced with the job of examining your
prior record and assessing your present qualifications to perform a
role with profound impact on American society. Most of all, howev-
er, we are here to learn if you, like Mr. Justice Holmes, intend to
play the game according to the rules.

In this regard, I find it encouraging that you bring to these
hearings a rich and varied background. Some Justices come to
Washington known chiefly as legal educators. Others are Washing-
ton lawyers, leaders of the bar, or prominent figures from State
and national politics.

Justices may pursue many paths to the Court but few have won
separate reputations, as you have, on the campus, in the legisla-
ture, in the practice of law, and on the State bench. Few have
arrived in this city with a better insight into the legislative and
judicial dichotomy.

Having helped to write laws, I expect you have come to appreci-
ate the limitations of statutes alone. Having interpreted laws, I
expect you have come to value the continuity of precedent and the
wisdom of plain commonsense. Of course, as your presence here
demonstrates, it is sometimes plain commonsense to break with
precedent. I might add, better 190 years late than never.

No single act by a President reverberates with greater historical
force than his nominations to the Supreme Court. No senatorial
function ranks higher in importance than deciding the qualifica-
tions of would-be Justices. In that spirit, and cognizant of the
special interest that surrounds this nomination, I look foward to
exploring in detail your judicial philosophy.

I would add, Judge O’Connor—and I think I can summon the
ghosts of Roger Taney and Louis Brandeis to my side in saying
this—you are among friends.

The CHAlRMAN. Senator DeConcini is next but he will be heard
from later.

Senator Simpson of Wyoming.

OPENING STATEMENT OF SENATOR ALAN K. SIMPSON

Senator SimMpsoN. Thank you, Mr. Chairman.

“Historic” is overused here this morning but very appropriate. I
have a special feeling about the situation since I happen to repre-
sent the State of high altitude and low multitude, where we had
the first woman justice of the peace, we had the first woman
Governor, and we also were the first State in the Union to give
women the right to vote, an interesting thing at that time of our
rather robust history.

Therefore, it 1s a historic occasion, the confirmation of a Su-
preme Court Justice. I think it achieves our very fullest and most
solemn task in the constitutional advise and consent function of
the Senate.
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I have a fascinating footnote. Less than half of the Members of
the Senate were serving in this body when we confirmed the last
Justice of the Supreme Court, as recently as December of 1975.
Now that either says a lot about the tenure stability of judges, or 1
have a hunch it actually says a great deal more about the realities
of the job security enjoyed by your inquisitors who are here ar-
rayed today. [Laughter.]

Therefore, it is an extraordinary position, life tenure. The pur-
pose of it, of course, was to allow the judiciary to operate freely
without political tampering that so weighted down previous judicial
systems. The judiciary then was to transcend the politics so proper-
ly part and parcel of the other two branches.

That marvelous check and balance that has proven so very work-
able and so very flexible in over 200 years also requires that
members of the Federal judiciary submit themselves to the scruti-
ny and the searching inquiry of the executive and the legislative
branches, and the latter is what we are up to today.

Really, seldom does the constitutional process offer such a very
direct participation and observation. This proceeding I think would
be perceived with great favor by the Founding Fathers. I think it is
just exactly what they had in mind.

Just a final personal note, Mr. Chairman. I am very impressed
by this lady. I greatly enjoyed my first visit with her. She is an
observant, bright, lucid, articulate, thoughtful, sharp, curious
person. She has a nice touch of wit and a warm sense of humor
which one sorely needs when the brittle, cold winds of ridicule and
harsh judgment whistle around this place, I can tell you, and the
place east of us across the pasture there.

Therefore, I think we need more legislators as judges, just as we
have come to enjoy on this panel that remarkable judge from
Alabama, Senator Heflin, who adds so much to our deliberations
here. I do feel an extra special form of kinship with Judge O’Con-
nor. My path that led me here is very similar to the one that she
took, both serving as attorneys and assistant attorney general, and
in the general practice of law and civic work, and legislators in the
State legislature where you never become known as a statesman.
You are just the guy or the gal that voted against the “red fox
bill,” and I know how tough that gets. The judge was also majority
floor leader, and that is something I enjoyed so much, much better
than being minority floor leader,

Therefore, you have a diverse and lively background and you are
an involved and committed woman in both your public and your
personal life. I commend you, who have served as attorney and
judge and legislator, involved citizen, wife, mother.

Then to find one final tidbit of accord, your son Brian Q’Connor
and my son Colin MacKenzie Simpson are classmates and seniors
together at Colorado College and enjoy each other’s company very
much, out in the West we both enjoy. That must be an Irish and
Scots situation beyond belief.

Enough: My time runs. However, I do feel that here is a person
who brings a real touch of class to this office, this Government,
this city, and this place. I think that we will all perceive that at
the conclusion of the hearings. 1 shall be listening with great
interest, and I welcome you, Judge.
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The CHAIRMAN. Senator Leahy of Vermont.

OPENING STATEMENT OF SENATOR PATRICK J. LEAHY

Senator LEAHY. Thank you, Mr. Chairman.

If T had to choose one moment to explain the most about the way
the American system of government worked, it would probably be
the moment when we choose a Justice of the Supreme Court. It is a
moment when the interests of all three branches of Government
join, also when the guardianship of the Constitution has to be
safely conveyed.

The Supreme Court has succeeded as the interpreter of the Con-
stitution, arhiter of great conflicts, not only because of wisdom and
a sense of history but because even in the most divided times in
this country, the American people have kept the sense and feeling
of respect that the Court has earned. Above all, this has been a
Court of fairness and a Court of competence. It is these qualities
that must characterize any nominee to that Court.

I believe that Judge O’Connor comes to this committee with
impressive credentials, and I praise President Reagan in making
this appeointment. I also praise his wisdom in picking somehody
who has historical ties to the State of Vermont, and I am sure that
that must have had something to do with the position you find
yourself in today.

Her tenure on the appellate division bench has not been long in
years but I think, to go back to some of the history that Senator
Dole referred to earlier, we should realize that only 60 of the 101
Justices sitting now or in the past have had any prior judicial
experience. Only 41 of these had over 5 years of service when
confirmed, and among those who had no prior experience were
included John Marshall and Joseph Story, Roger Taney and Louis
glrandeis, and if you do not count his service as police judge, Hugo

ack.

Our examination of Judge O’Connor’s judicial philosophy, that is
relevant and important, but we should not condition our confirma-
tion on her agreement with any opinions of ours, so long as her
philosophy is within the norms set down by the Constitution itself.
We are a pluralist republic, no less on the bench than in a Ver-
mont town meeting or a national election.

I enjoyed my own visit with Judge O’Connor. I told her at that
time I really did not care whether she was a Republican or a
Demeocrat, a conservative or a liberal. That is not the issue. The
issue is one of competence and whether she has a sense of fairness.
I am convinced on both counts.

No one can now safely forecast the issues that will dominate the
coming years on the Court, but certain questions never will and
never should go away—how to balance the powers among the
branches of Government and how to maintain the Court’s coequal
status while serving as the ultimate forum on the actions of other
branches and States, will always be perplexing. The right answers
have never been obvious, and they will not be during the time you
serve on that Court. So far in our history there has been a remark-
able acceptance of judicial interpretations, a willingness to make
the necessary changes to conform to judicial mandate.
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Federalism is another issue that will never be settled for all
time. However, Judge O'Connor’s background as a jurist, a legisla-
tive leader, and a legal writer convinces me that she would bring
to the Court a bounty of practical experience in dealing with these
sensitive issues.

However, in the end the Court’s highest duty is liberty. In the
United States there is no national dogma, no unvarying platform,
no orthodoxy save the notion that all other rights proceed from the
right of free expression. Not every Supreme Court decision will be
popular, and decisions upholding nonconformist expression will be
particularly unpopular.

Jdohn Chipman Gray once wrote that “A court generally decides
in accordance with custom because a community generally thinks
its customs right.” * * The custom and the ethical creed are usual-
ly identical. But which of the two is the real source of the law is
shown in the cases where they differ.”

There may come times when the modern electronic revolution—
television, political polls, and computer-armed direct mail experts
on the right or the left—may demand instant consensus. However,
one institution that must survive such times is the Supreme Court,
where instant consensus must never result in instant justice.

In conclusion, as Justice Brandeis once said, “If we would guide
by the light of reason, we must let our minds be bold.” I think you
have a mind that is and will be bold, Judge ’Connor. I welcome
you here today, and I look forward to these hearings.

Thank you.

[Material follows:]
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NPENING STATEMENT
oF
SenaTor _PaTrick J, Leawy
BEFERE THE
SENATE JuniciaARY COMMITTEE_HEARINGS ON

THE NQMINATION QF JuDGE SANDRA Nay O'CENNOR TO BE
AN ASSOCIATE UST[Cﬁ OF THE SurreMe COURT
N

O stptemper 8, 1985
IF | HAD TO CHOOSE ONE MOMENT THAT EXPLAINED THE MOST ABOUT
THE WAY THE AMERICAN SYSTEM OF GOVERNMENT WORKED, 1T WoULD PROBABLY
BE THE MOMENT WHEN WE cHOOSE A JUSTICE OF THE SuPREME CourT, IT 15
A MOMENT WHEN THE INTERESTS OF ALL THREE BRAMCHES OF GOVERNMENT JOIN
AND A MOMENT WHEN THE GUARDIANSHIF OF THE CONSTITUTION MUST BE
SAFELY CONVEYED.

THE SupreME COURT HAS SUCCEEDED AS THE INTERPRETER OF THE
CONSTITUTION AND THE ARBITER OF GREAT CONFLICTS NOT ONLY BECAUSE OF
WISDOH AND SENSE Of HISTORY, BUT BECAUSE EVEN IN THE MOST DIVIDED
OF TIMES THE COURT HAS EARNED AND KEPT THE RESPECT OF ALL MMERICANS,
ApovE ALL, THIS HAS BEEN A COURT OF FAIRNESS AND COMPETENCE, IT
1S THESE QUALITIES THAT MUST CHARACTERIZE ANY NOMINEE TO THE COURT,

JupGE N'CoNNOR COMES TO THIS COMMITTEE WITH IMPRESSIVE
CREDENTIALS, HAVING BEEN ACTIVE IN THE PRACTICE OF LAW, IN THE
LEADERSHIP OF THE AR1ZOMA SENATE, AS A TRIAL JUDGE, AND THEREAFTER
A STATE APPELLATE JUDGE. WHILE HER TENURE ON THE PPPELLATE NIVISION
BENCH HAS NOT BEEN LONG IN YEARS, IT IS EASY TO FORGET THAT THE
SupreME COURT DEMANDS A DIVERSITY OF TALENT AND EXPERIENCE, MORE THAN
LENGTH OF SERVICE IN THE JUDICIAL BRANCH, fNLY B0 oF THE 101 JusTices
SITTING NOW OR IN THE PAST HAVE HAD ANY PRIOR JUDICIAL EXPERIENCE,

AND ONLY U] OF THESE MAD OVER FIVE YEARS OF SERVICE WHEN CONFIRMED.

AND AMONG THOSE WITH NO PRIOR EXPERIENCE WHATSOEVER WERE JoHN MARsHALL,
JosepH Story, Roscer B. Tanev, Lours M. Branpers, anp Muco L. PLack

(1F vou EXCLUDE HIS SERVICE AS A POLICE JUDGE).

THESE NEXT DAYS WILL GIVE US A CHANCE To HEAR JuDce 0'CoNmoR’s
VIEWS ON A WIDE KANGE OF LEGAL TOPICS. BUT WHILE OUR EXAMINATION
OF HER JUDICIAL PHILOSOPHY 15 RELEVANT AND IMPORTANT, WE SHOULD NOT
CONDITION HER CONFIRMATION ON HER AGREEMENT WITH ANY OPINIONS OF
OURS, S50 LONG AS HER PHILOSOPHY IS WITHIN THE NORMS SET DOWN BY
THE CONSTITUTION ITSELF, OURS IS A PLURALIST REPUBLIC, NO LESS ON
THE BENCH THAN IN A VERMONT TOWN MEETING OR A NATIONAL ELECTLON,
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IT MAY BE SAID THAT EVERY NEW JUSTICE COMES TO THE SUPREME
COURT AT A PARTICULAR CONSTITUTIONAL MOMENT. [F THE WISDOM OF THE
CONSTITUTION IS ETERNAL, THE TASK OF DISCOVERING THAT WISDOM IS
NEVER-ENDING, NO ONE CAN NOW SAFELY DESCRIBE THE PRESENT CONSTITUTIONAL
MOMENT OR FORECAST THE 1SSUES THAT WILL DOMINATE THE COMING YEARS ON
THE CourT. BUT CERTAIN QUESTIONS NEVER WILL AND NEVER SHOULD GO AWAY,
ONE 1S HOW TO BALANCE THE POWERS AMONG THE BRANCHES OF GOVERNMENT.
THE SuPREME COURT ULTIMATELY DECIDES IF THE WILL OF CONGRESS HAS
BEEN FOLLOWED WHEN LAWS ARE APPLIED OR, IN SOME INSTANCES, IF
CONGRESS HAS FAITHFULLY FOLLOWED  THE CONSTITUTION,

ALL WILL AGREE THAT THE POWER TO DECLARE THE ACTS OR RESOLVES
OF OTHER BRANCHES OF GOVERNMENT [NVALID HAS NEVER RAISED THE COURT
OVER THE OTHER BRANCHES OR OVER THE STATES., MaINTAINING THE COURT'S
CO-EQUAL STATUS WHILE SERVING AS THE ULTIMATE FORUM ON THE ACTIONS
OF OTHER BRANCHES AND THE STATES WILL ALWAYS BE PERPLEXING., THE
RIGHT ANSWERS HAVE NEVER BEEN 0BVIOUS. FOR EXAMPLE, WHO WOULD
HAVE QUIBBLED WITH THE WORDS OF THE COURT wWHEN IT SAID iN 1946,
“IT 1S HOSTILE TO A DEMOCRATIC SYSTEM TO INVOLVE THE JUDICIARY IN

o

THE POLITICS OF THE PEOPLE.,” YET | QUOTE FROM A CASE THAT DECLINED
SupreME COURT REVIEW OF STATE APPORTIONMENT DECISIONS, A CASE
OVERRULED IN 1962 By BAKER v, CARR. AND WHO WOULD ARGUE TODAY THAT
FOR NEARLY 20 YEARS SINCE BAKER THE CAUSE OF EQUAL REPRESENTATION
HAS DRAMATICALLY IMPROVED BECAUSE THE COURT DECIDED, RELUCTANTLY,
THAT THERE ARE MOMENTS TO BECOME INVOLVED IN CONTROVERSIES GENERALLY

LEFT TO THE STATES?

SO FAR IN OUR HISTORY THERE HAS BEEN A REMARKABELE ACCEPTANCE
OF JUDICIAL INTERPRETATIONS AND A WILLINGNESS TO MAKE THE NECESSARY
CHANGES TO CONFORM TO JUDICTAL MANDATE., THE WILLINGNESS COMES FROM
A RESPECT FOR THE UOQURT AS AN INSTITUTION THAT PLACES JUSTICE OVER
PERSONALITY AND PRESSURES OF THE MOMENT, THAT WILLINGNESS WILL BE
RENEWED AND THE COURT'S READINGS OF THE CONSTITUTION WILL BE ACCEPTED
AS THE LAST WORD SO LONG AS THEY CONTINUE TO MERIT WHAT LINCOLN ONCE
REFERRED TO AS “CLAIMS TO THE PUBLIC CONFIDENCE.” THAT CONFIDENCE
MUST ENDURE, IF THE UNIQUENESS OF THE COURT IS TO ENDURE,

FEDERALISM 15 ANOTHER ISSUE THAT WILL NEVER BE SETTLED FOR
ALL TIME. CH1EF JusTICE CHASE SAID MORE THAN A HUNDRED YEARS AGO



18

THAT “THE CONSTITUTION, IN ALL OF ITS PROVISIONS LOOKS TO AN
INDESTRUCTIBLE UNFON, COMPOSED OF INDESTRUCTIBLE STATES,” TIME,
CHANGE, AND THE MOBILITY OF OUR SOCIETY HAVE PUT TERRIBLE PRESSURES

ON OUR UNION, AND THE GROWTH OF GOVERNMENT WEIGHS HEAVILY ON THE
FABRIC OF FEDERALISM, JuDGE 0'CONNOR'S BACKGROUND AS A JURIST,
LEGISLATIVE LEADER, AND LEGAL WRITER CONVINCES ME THAT SHE WOULD BRING
T0 THE COURT A BOUNTY OF PRACTICAL EXPERIENCE IN DEALING WITH THESE
SENSITIVE ISSUES,

But 1N THE END, THE COURT'S HIGHEST DUTY IS LIBERTY. IN THE

UNITED STATES THERE IS NO NATIONAL DOGMA, NO UNYARYING PLATFORM,
NO ORTHODOXY, SAVE THE NOTION THAT ALL OTHER RIGHTS PROCEED FROM THE
RIGHT OF FREE EXPRESSION. NoT EVERY SUPREME COURT DECISION WILL BE
POPULAR, AND DECEISIONS UPHOLDING NONCONFORMIST EXPRESSION WILL BE
PARTICULARLY UNPOPULAR, JOHN CHIPMAN GRAY ONCE WROTE:

“A COURT GENERALLY DECIDES EN ACCORDANCE WITH

CUSTOM BECAUSE A COMMUNITY GENERALLY THINKS

ITS CUSTOMS RIGHT...THE CUSTOM AND THE

ETHICAL CREED ARE USUALLY IDENTICAL, Burt

WAICH OF THE TWO IS THE REAL SOURGE OF THE

LAW IS SHOWN IN THE CASES WHERE THEY DIFFER.”

THERE MAY COME TIMES WHEN THE MODERN ELECTRONIC REVOLUTION --
TELEVISION, POLITICAL POLLS, AND COMPUTER-ARMED DIRECT MAIL
EXPERTS =- MAY DEMAND INSTANT CONSENSUS, ONE INSTITUTION THAT
MUST SURVIYE SUCH TIMES IS THE SUPREME COURT, WHERE INSTANT CONSENSUS
MUST NEVER RESULT IN {NSTANT JUSTICE.

ToDAY 15 A TIME FOR THE COURT TO EXAMINE MORE DEEPLY THAN
EVER THE LIMITATIONS ON ITS POWER AND ITS ROLE IN THE SCHEME OF
OUR GOVERNMENT, [UT THE PRESSURES ON THE COURT TO YIELD UP THE
GAINS OF THE PAST GENERATIONS IN LIBERTY AND EQUALITY MAY
BE SUBSTANTIAL,AND IT IS THEREFORE ALSO A TIME TO BE WATCHFUL AND
STRONG.

As JusTicE BRANDEIS ONCE SAID, “IF WE WOULD GUIDE BY THE
LIGHT OF REASON, WE MUST LET OUR MINDS BE BOLD.”

We weLcoME JupGE O'CONNOR AND LOOK FORWARD TO BEING WITH
HER DURING THESE IMPORTANT HEARINGS.
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The CHalrRMAN. Senator East of North Carolina.

OPENING STATEMENT OF SENATOR JOHN P. EAST

Senator East. Thank you, Mr. Chairman.

Mrs. O’Connor, I welcome you this morning and congratulate you
on your nomination. Senator Simpson is absolutely right in imply-
ing that every Member of the Senate has somewhat of an envy of
those who may be going on to the Supreme Court for that lifetime
appointment. We live in that very imperfect and unsettled world of
having to run for reelection, and grappling with high interest rates
and related matters, so we do envy you down deep in our heart of
hearts, no question about that.

It is an honor, as a freshman Senator, to be a part of this very
important process of confirming a Justice to the U.S. Supreme
Court. This is a historic occasion, not only because you are the first
woman nominee but because this, of course, represents the first
great opportunity of this administration to change the general
course and direction of the U.S. Supreme Court, one of the three
great, vital institutions of the American system of government.

Therefore, 1 look forward to being a part of this. I hope that our
questions can be questions of substance and depth so that we can
fulfill our constitutional obligation as a part of the confirmation
process.

Mr. Chairman, in the interest of time I would like the balance of
my remarks to be entered into the record.

The Cuamrman. Without objection, so ordered.

Senator East. Again, my congratulations to you for your nomina-
tion, and I welcome you here to the Senate Judiciary Committee
this morning.

[Material to be supplied follows:]
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STATEMENT OF SENATOR EAST ON CONFIRMATION OF SANDRA O'CONNOR

Mr. Chairman, I thank you for this opportunity to
make a few opening remarks on this very important
neomination.

Perhaps the most important question before the
Committee today is not whether Judge 0'Connor is
to be confirmed as a Supreme Court Justice, but what
the role of the United States Senate ought to be in
the process of selecting a Justice of the Supreme
Court. The Constitution imposes on the Senate the
duty to exercise an advice and consent function.

In my view, this duty includes a responsibility to
scrutinize carefully all of the nominee's qualifications
to sit on the High Court. Among the most important of
these qualifications is that the nominee have a
profound respect for the Constitution. Such respect

for the Constitution can only be evidenced by a
determination to interpret that document according

to its true meaning, and to abjure the law-making
function that the Supreme Court has taken unto itself

in recent years.

If 1 am correct in thinking that the Senate must
scrutinize the degree t; which a nominee respects the
Constitution as a document to be interpreted according

to its true meaning, then the guestion arises how
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Senators are to inform themselves in this area. Unlike

education and experience, a nominee's constitutional
philosophy cannot be redvced to lines on a resume. Nor
is a nominee's own self—ééscription as a “strict
constructionist™ or a "judicial conservative" likely

to be helpful, since such labels mean different things

to different people. Unless a nominee has a long record
of prior judicial decisions on constitutional law, or
other writings on the Constitution and what it means, the
only way for a Sepator to find out whether the nominee
will interpret the Constitution according to the intentions
of its framers is to ask specific gquestions about
constitutional law.

There is, of course, a sigpificant limitation on a
Senator's right to receive candid answers from a nominee
on gquestions of constitutional law: It would be wrong
to expect promises of certain votes in parzkcular future
cases. But this is no bar to fuvll discussion of past
cases and competing doctrines. Such discussion does not
amount to a promise because thé Senators and the nominees
ought to understand that no judge can decide how to rule
on a case without having read the briefs, heard the oral
arguments, and conferred with the other members of the
court,

With the understanding that no promises will be reguested
or received, I fervently hope that Judge O'Connor will be .
willing to share with us her views on constitutional law,

including her reactions to the Supreme Court's past cases,
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Only with the benefit of such information will the
Senate be able to exercise its constitutional advice
and consent function in an informed and intelligent

fashion.

The CHAIRMAN. Senator Baucus of Montana.

OPENING STATEMENT OF SENATOR MAX BAUCUS

Senator Baucus. Thank you, Mr. Chairman.

I would like to take this opportunity to address the nominee
directly.

Judge O’Connor, this is a special occasion for each of us. It is our
first Supreme Court nomination hearing, and I thought it would be
fitting to use this short time to tell you how I personally feel about
this nomination.

For you, as a judge, as a lawyer, as a citizen, as a woman, as a
human being, it is a great personal tribute and a high honor to bhe
nominated by the President of the United States to be an Associate
Justice of the United States Supreme Court.

For me, this is a moment of special responsibility under the
advise and consent powers given the Senate by article 2 of the
Constitution, to determine whether your nomination should be con-
firmed. I view it as an important obligation to assure the American
people that you are a nominee of the highest integrity and compe-
tence; that your view of the Constitution, your view of our form of
government, and your view of the role of the Supreme Court are
consistent with the best interests of our Nation.

For our country, it is our brief and only opportunity to examine
an individual who will have profound impact on us, our children,
and our grandchildren. Once confirmed, life tenure will give you
the requisite independence to decide cases fairly and wisely, yet
that tenure will also forever foreclose any opportunity to review
your performance.

As a former State legislator who faced several moments of truth
with Arizona voters, I am sure you appreciate the value of that
kind of public accountability. In a sense, these hearings will be
your last opportunity for public accountability. I hope you ap-
proach them in that light.

Finally, for our Nation this is one of those rare opportunities to
examine the role of the Supreme Court and try to determine its
proper relationship to the Congress, to the President, and to indi-
vidual citizens.

I therefore believe that it is incumbent upon us, each of us, to be
thoughtful, candid, and forthright, and to take the time to fully
and completely exercise our obligations.

I will ask you about general principles you believe a judge should
follow in deciding cases. I will ask you how you, as a member of the
Court, would go about increasing our citizens' respect for the Su-
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preme Court and the Federal judiciary. I will ask you whether
Congress should respond to decisions of the Supreme Court by
limiting Supreme Court review of constitutional questions. Finally,
I will ask you how you, Justice Sandra (¥’Connor, hope to be
remembered in history. I look forward to our discussion of these
issues.

Thank you very much.

The CHAIRMAN. Senator Grassley of lowa.

OPENING STATEMENT OF SENATOR CHARLES E. GRASSLEY

Senator GrassLEY. Judge (O'Connor, I once again extend my con-
gratulations to you on your nomination for Associate Justice of the
Supreme Court.

Your nomination is important in and of itself and because it will
hopefully set the stage for fulfillment of President Reagan’s prom-
ise to reverse a current trend in the Federal courts. We hope that
this nomination will be the first of several appointments to the
Supreme Court by this President and that it will signal a dramatic
return by Federal court appointees at all levels who are committed
to the preservation of our greatest constitutional principles.

Through the strict observation of both the separation of powers
by restraining from legislating from the bench, as well as vigorous
enforcement of the division of powers by acting when necessary to
prevent the Congress from usurping powers reserved to the States,
will start the Court back down the road in the right direction. We
also pray that these Reagan appointees will differ from many
recent appointees by showing at least as much compassion for
society’s innocent victims as its criminal wrongdoers. These are the
qualities of individuals the President promised to appoint when he
was campaigning, and indeed that was the explicit pledge of the
platform upon which he ran.

It is already apparent that you, Judge O’'Connor, exhibit some of
those qualities, just by the mere fact that you are sitting before us
today. I have the utmost respect for President Reagan’s judgment,
and I received the impression through our meeting a few weeks ago
that you are a warm, perceptive, and articulate person. 1 also can
see from your judicial opinions, published comments, and record in
the State legislature, that you are a master of the law as well

I debated with myself about approaching the subject of the fact
that you are a woman but I think it is necessary to recognize that
that fact alone may indicate more about your character and compe-
tence than anything which appears on your résumé. That is be-
cause the profession of law was closed to women for a long time
both legally and figuratively. Your presence here today indicates to
e that you had the stamina to succeed in what was and still is a
male-dominated arena. I just want to let you know that I admire
you for your success.

However, we must not forget that your selection by the President
is made only with the advice and the consent of this Senate. This
constitutional role is not one to be taken lightly. Our questioning of
you and other nominees must be thorough and direct, and we must
insist upon at least as much clarity and candor in your answers to
our questioning as has been given by other recent nominees to the
Supreme Court. At the conclusion of these hearings, we must be
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able to report not only to the full Senate but also to the President,
and indirectly to the citizenry who elected him, that your nomina-
tion represents a campaign promise kept.

Hopefully our report will be that you are the perfect model for
future Reagan Court appointees—that you, Judge O’Connor, as an
individual are first committed, without apology and uncompromis-
ingly, to protecting the role of the States within the constitutional
concept of division of powers within our Federal system of govern-
ment; that you, Judge O’Connor, are secondly an individual com-
mitted personally and professionally to limiting your role in the
judicial branch to adjudication rather than legislation; and that
you as an individual are lastly committed to opposing the permis-
siveness which has fostered disrespect for society’s laws and disre-
spect for the sanctity of life.

Your responses to these questions posed by myself and my col-
leagues will contribute to the outcome of this report; be it favorable
or otherwise, and I hope that they will clear up some of the
conflicting contentions that have been raised since the announce-
ment of your nomination.

Thank you, Mr. Chairman.

The CHaIRMAN, Senator Heflin of Alabama.

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HEFLIN. Mr. Chairman, I ask unanimous consent that a
prepared statement appear in the record as if read in full but I will
attempt to limit myself to the requested time of 3 minutes and will
abbreviate my statement.

Mr. Chairman and Judge O’Connor, the task that brings us here
today is a most important one. It is the process by which a branch
of Government renews itself, of regeneration, of pumping new
blood into the life of a great and vital institution.

In my opinion—and 1 say this, Mr. Chairman, only after careful
reflection—there are only two institutions absolutely indispensable
to the independence, health, and maintenance of our republic: a
free, fair, vigorous press, and a strong and independent judiciary.
While Presidents may come and go, their faithful execution of the
law is subject to an ultimate check. While a great many men and
women may deliberate and legislate in these very Halls, the laws
they pass do not interpret themselves.

he Federal judiciary—the highest court in particular—not only
has the last word as to what our laws say but also as to whether
they may permissibly say it. The Court to which this capable jurist
has been nominated is the ultimate arbiter of our most sacred
freedoms, the guardian of our most cherished liberties.

In fulfilling our constitutional duty to advise and consent, the
men and women of this body will cast no more important vote in
this session of Congress, for we are voting not so much to confirm
Sandra Day O’Connor but to reaffirm our belief in the very concept
of justice and its preeminence among values in a free and thriving
republic.

As our first President told his Attorney General, Edmund Ran-
dolph, some two centuries ago, “The administration of justice is the
firmest pillar of government.” If justice is both the ultimate goal
and indispensable for the survival of a free republic, we best insure
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it by the people we select as its custodians. That is what we are
about today—selecting a custodian for our most precicous commod-
ity, a trustee for our most valuable resource.

1 am one of the few Senators who have had the privilege of
knowing the nominee personally before her nomination. Having
participated with her under the leadership of the Chief Justice of
the United States in the recent Anglo-American legal exchange on
criminal justice, I learned firsthand of her exceptional intelligence,
her hard-working preparation of the issues at hand, and her un-
swerving adherence to integrity.

Further, knowing of her deep devotion to the American judicial
system, I can safely venture that President Reagan’s appointment
to the Supreme Court will reflect great credit on his administra-
tion, the Court itself, and indeed the Nation at large.

Judge O’Connor, if 1 could leave you with but one guiding
thought, it would be to carry indelibly etched in your conscience
and follow as religiously as is humanly possible, the admonition of
one of our greatest jurists, Learned Hand, who wrote, “If we are to
keep our democracy, there must be one commandment: Thou shalt
not ration justice.”

Thank you.

The CHalrmMaN. Without objection, the Senator’s entire state-
ment will be placed in the record.

[Material follows:]
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STATEMENT OF SENATOR HOWELL HEFLIN
NOMINATION OF JUDGE SANDRA DAY O'CONNOR
ASSOCIATE JUSTICE, UNITED STATES SUPREME COURT !
THE U.5. SENATE COMMITTEE ON THE JUDICIARY
SEPTEMBER 9, 1981 ;
"The task which brings us here today is a most important one. |It
is the process by which a branch of government renews 1tself--of regen-
eration, of pumping new blood into the life of a great and vital
institution.

In my opinion, and I say this, Mr. Chairman, only after careful
reflection, there are only two institutions absolutely indispensable
to the independence, health and maintenance of our republic--a free
and vigorous press, and a strong and independent judiciary. While
Presidents may come and go, their faithful execution of the laws is
subject to an ultimate check. While great men and women may deliberate
and legislate in these very halls, the laws they pass do not interpret
themselves.

The federal judiciary--the high Court in particular--not only has
the last word as to what our laws say, but also as to whether they may
permissibly say at. The court to which this capable jurist has been
nominated is the ultimate arbiter of our most sacred freedoms, guardian
of our most cherished liberties.

In fulfilling our constitutional duty to advise and consent, the
men and women of this body w:ll cast no more impoertant vote in this
session of Congress. For we are voting not so much to confirm Sandra
Day O'Connor, but to reaffirm our belief in the very concept of justice,
and 1ts preeminence among values in a free and thriving republic.

As our first President told his Attorney General, Edmund Randolph,
some two centuries ago, "The administration of justice is the firmest
pillar of government."

If justice is both the ultimate goal, and indispecnsable for the
survival, of a free republic, we best insure it by the people we
select as its custodians. And that 1s what we are about today--
selecting a custodian for our most precious commodity, a trustee for
our most valuable resource.

And yet nowhere is there to be found a set of standards for
selecting these custodians of justice., Since Chief Justice John Jay
took the oath of office in 1789, 101 justices have sat on the Supreme
Court. While this record should provide some guidance for us, it is
of limited assistance, for they have differed as much 1in their
judicial philosophies as wn their passion for the law. Greatness on
the Court 1s neither measurable nor clearly definable. It may derive
from a coherent philosophy expressed with unequalled brilliance, as
was the case with Justice Holmes, or from a vast currency of experience
by the creative mind of a Justice Brandeis. It may stem from an
unretenting effort to restrain judicial activism by a Justice
Rehngquist, an unguenchable thirst for liberty, as with Justice Douglas,
ot the passionate love of free expression of my fellow Alabamian,

Hugo Black.

When ashed to catalogue the criteria for judicial selection,
we notmally--and somewhat avtomatically--list legal ability, character,
and judicial temperment. To these qualities, I would respectfully
add three perhaps more fundamental: (1} an understanding of the proper
role of the judiciary in our constitutional and federal scheme; (2) a
deep belief in, and unfaltering support of, an independent judiciary;
and {3) an abiding love of justice.

If T might elaborate ever so briefly:

(1) Regarding the proper role of the judiciary: It is the
constant struggle of all federal judges, and the ultimate issue they
must confront, to preserve the balance between the powers of the
federal government and those of the states--while at the same time
protecting the constitutional guarantees of all Americans. It is the
supreme test of judicial acumen tc preserve that balance, to which an
understanding of the proper role of the federal judicirary 1s indis-
pensable.
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(2) The framers of the Constitution were painfully aware of
encroachments on judi¢ial independence. Indeed, denial to the colonies
of the benefits of an independent judiciary was one of the grievances
against King George TII enumerated in the Declaration of Independence.
If the judgment of our highest custodians of justice 1s at all compro-
mised, if it is based on timidity or hesitation arising from public
or pelitical pressure, our legacy of judicial independence will be
undermined. Justice compromised 1s justice aborted.

{3) There must be a passionate love of justice, the great cement
of 4 civilized society, the guardian of all life and liberty. If
1njustice can divide us--pitting black against white, old against
voung, have-nots against haves--justice can bring us together as a
people, and as a Nation.

Mr. Chairman, against these highest and noblest of standards,
I have examined this nominee, and find that she meets them, every one,
Judge 0'Connor's record of accomplishment, both in public and private
life, is exemplary--a seasoned private practitioner; a vigorous
prosecutor; skillful legislator; respected jurist; legal scholar;
bar, vivic and political leader; faithful wife; and devoted mother.
The breadth of her service 1s surpassed only by the excellence with
which it was rendered. More importantly, it enables Judge O'Connor
to bring unique qualities to the Court: an abiding respect for the
law; a deep understanding of our econcmic and political institutions;
a clear view of the proper role of the judiciary; and a rare appre-
ctation of the values of Americans as a people. T dare say these
qualities, and her record to date, are a harbinger of judicial greatness.

So I join my colleagues in welcoming Judge O'Connor. Having
participated with her, under the leadership of the Chief Justice, 1in
the recent Anglo-American legal exchange on criminal justice, I learned
First hand of her exceptional intelligence, her hard working preparation
of the issues at hand and her unswerving adherence to integrity. Further,
knowing of her deep devotion to the American judicial system, I can
safely venture that President Reagan’s appointment to the Supreme Court
will reflect great credit on his Administration, the Court 1tself, and,
indeed, the Nation at large.

Judge 0'Connor, as of this moment, 1 expect you to be confirmed.
But 1n a way 1 do not envy you--your job, should ycu be confirmed, and
that of your colleagues on the Court, will be the mest difficult in the
free world. As you know--or wiil undoubtedly soon learn, cases reaching
the Supreme Court are not the '"who ran the red light" variety. The
most fundamental questions of liberty, and life itself, will reach you;
the most intractable and emotional problems of a complex and diverse
society,

I began by sayiLng we are involved in the process of institutional
renewal, As Justice Cardoza put 1t, "The process of justice 15 never
finished, (it) reproduces itself, generation after generation, in
ever-changing forms. Today, as in the past, it calls for the bravest
and the best.'

Mr. Chairman, I believe his words ting just as true today, and
i1n Sandra Day O'Connor I believe we have "the bravest and the bhest."
Judge O'Connor, I wish you well. Ef I could leave you with but one
guiding thought, it would be to carry indelibly etched in vour
conscience, and foilow as religiously as is humanly possible, the
admonition of one of our greatest jurists, Learned Hand, who wrote,
"If we are to keep our democracy there must be cne commandment:

Thou shalt not ration justice."

Thank you.

#7-10t O0—81——3
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The CHAIRMAN. Senator Denton of Alabama.

OPENING STATEMENT OF SENATOR JEREMIAH DENTON

Senator DEnTON. Thank you, Mr. Chairman.

Welcome, Judge O’'Connor.

As I remarked at our meeting in July, I am personally delighted
that President Reagan has nominated a lady to be Associate Jus-
tice of the Supreme Court. For an attorney, this is the highest
tribute which the Government can bestow, and by his choice the
President has reposed the highest trust in you as an American, an
attorney, and as a jurist. I congratulate you on that nomination. I
respect you. I like you.

Although many of my colleagues have previously and publicly
indicated their approval of your nomination, and your appointment
seems highly likely, I am obliged by conscience—the only one I
have—to raise certain issues. First, it has been brought to my
attention that President Reagan may have been misled by a July 7,
1981 report prepared by a senior Justice Department officiaf: a
report which purported to represent your record and your attitude
on matters, some of which were subjects specifically established in
the 1980 Republican platform, and one of which has heen reported
to have been verbally established by our President as a criterion
for filling the first Supreme Court vacancy.

It appears from some analyses that there is a substantial differ-
ence between your record and the Justice Department official’s
report of your record, and that there may be reason for the concern
in the minds of many regarding these differences on such issues as
abortion and women in combat, among others. I hope we can clear
up that matter.

While 1 realize that people of good conscience can be in favor of
abortion under certain circumstances, I firmly believe that this
Government is founded upon respect for the dignity of humankind.
While respecting the differing views of others, I would consider the
establishment by our Government of a disposition amounting to a
permanent decision not to protect the life of an unborn human
being to be a point of no return in a recently accelerated, alarming
trend away from the principles upon which our Government was
founded and by which this Nation achieved greatness.

In my understanding, that greatness derives from the consentual
definition of humankind as possessing infinite dignity and worth by
virtue of being a form of life created in the image and likeness of
God, with the inalienable rights of man, the prerogatives for those
rights, being endowed by that same Creator. By that concept, the
revolutionary conclusion was reached that governmental direction
did not repose in the overriding divine right of a single king but in
the consent of the governed, each one of which was considered
equal to all others in this respect of dignity.

Granting that abortion is a single issue but counting it funda-
mental to our democratic form of Government, I regard legalized
abortion as a denial of the most fundamental and efficacious na-
tional principle of this Nation. My judgment on voting on your
confirmation or on the confirmation of any other nominee—male
or female—to the Supreme Court will be affected by that belief of
mine.
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Your answers at this hearing, not your previous record, will
determine my estimate of your position on this and other issues
because I trust you and because I know you, like many others 1
have known, can have changed your mind and still be changing
your mind on this issue. I believe the Congress has been changing
its collective mind, as evidenced by the recent passage by the
Senate of the Hyde amendment.

Each of us Senators on this committee must fulfill, according to
his own conscience, his role as set forth in article 2, section 2 of our
Constitution, and my vote will be a reflection not of my respect for
you or President Reagan, but will reflect my best estimate of how
your appointment would tend to affect the general welfare of this
country.

It is my earnest hope that your responses will be neither broad
nor bland, because I will base my single vote on those responses.
Since I am not a lawyer, I would request, Mr. Chairman, that a
statement by a constitutional lawyer, Mr. William Bentley Ball—
which differs with some of the opening statements made today—be
placed in the record. I ask unanimous consent that that be done.

The CHairRMAN. Without objection, the balance of the statement
by the distinguished Senator from Alabama will be placed in the
record.

Senator DENTON. Thank you, Mr. Chairman.

[Material follows:]

PREPARED STATEMENT BY SENATOR JEREMIAH DENTON

Welcome Mrs. O'Connor: As I told you at our meeting in July, T am personally
delighted that President Reagan has nominated a woman to be Associate Justice of
the United States Supreme Court. For an attorney this is the highest tribute which
the government can bestow, and by his choice the President has reposed the highest
trust in you, as an American, an attorney and as a jurist.

As you are very much aware, your nomination was greeted with what might be
called mixed reviews, and quite frankly from information which has come to my
attention it appears that President Reagan may have been misled by a July 7, 1981,
report prepared by a senior Justice Department official. The report to which I refer
has been thoroughly dissected by those in opposition to your nomination and while
perhaps not dispositive of the issue, these analyses raise legitimate concerns in the
minds of many with respect to your attitudes on such issues as abortion, the
proposed Equal Rights Amendment, and your record while in the Arizona Senate.
Moreover, if the memorandumn is to be accepted at full value, then certain questions
with respect to your credibility are apparent.

While I realize that people of good conscience can be in favor of abortion under
certain circumstances, I firmly believe that this government is founded upon respect
for the dignity of human kind, and that in my view those Americans who favor
what has come to be known as “Pro-choice” abortion undermine this basic concept.

In my previous conversation with you I told you that I had not made a decision as
to how I would vote on your nomination. I have still not made a decision. My
judgment will be based on information which I have developed prior to these
hearings together with my evaluation of your responses to questions put to you at
the hearings. After all, the purpose of these hearings is not merely to confirm you,
but to find out who you really are and what convictions you possess on great issues.
The fact that you are a woman must not, in and of itself, dictate the result. We as
Senators must fulfill our role of advising and consenting to the nomination of judges
of the Supreme Court as set forth in Art. II, Section 2 of the Constitution. We
cannot merely acquiese in the selection of President Reagan no matter how highly
we regard him and the quality of his leadership.

In closing let me say that it is my earnest hope that your responses will be
neither broad nor bland, as a lack of knowledge or lack of specificity in answers
could easily be perceived as a lack of qualification or of candor.
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THE O'CoNnNOR SUPREME COURT NOMINATION, A CONSTITUTIONAL LAWYER
COMMENTS

(By William Bentley Ball)?

As one whose practice is in the field of constitutional law, one thing stands out
supremely when a vacancy on the Supreme Court occurs: the repiacement shouid be
deliberate, not impulsive. The public interest is not served by a fait accompli,
however politically brilliant. The most careful probing and the most measured
deliberation are what are called for. Confirm in haste, and we may repent at
leisure.

Unhappily, the atmosphere surrounding the nomination of Sandra Day O'Connor
to the Supreme Court is one almost of panic. Considering that the liberties of the
American people can ride on a single vote in the Supreme Court, any politically or
ideologically motivated impatience should be thrust aside and time taken to do the
job right. Plainly, there is no need for instanteous confirmation hearings, and the
most painstaking effort should be made to fully know the qualifications—including
philosophy—of the candidate. My first plea would be, therefore: Don't rush this
nomination through.

My second relates indeed to the matter of ‘“philosophy”. Some zealous supporters
of the O’Connor nomination (who themselves have notoriety as ideologues) have
made the astonishing statement that, on the Supreme Court of the United States,
ideology doesn’t count. They say, in other words, that it should be of no significance
that a candidate would have an actual and proved record of having voted or acted
on behalf of racism or anti-Semitism or any other philosophic point of view pro-
foundly opposed by millions of Americans. These concerns are not dispelled by a
recital that the candidate is “personally” opposed to such a point of view. Why the
qualifying adverb? Does that not imply that, while the candidate may harbor
private disgust over certain practices, he or she does not intend to forego support of
those practices?

Philosophy is everything in dealing with the spacious provisions of the First
Amendment, the Due Process Clauses, equal protection and much else in the Consti-
tution. It is perfect nonsense to praise a candidate as a ‘“strict constructionist”
when, in these vital areas of the Constitution, there is really very little language to
“strictly” construe. As to other areas of the constitution (e.g., Article 1, Sect. 4—
“The Congress shall assemble at least once in every year . . .”), to speak of “strict
construction’ is also absurd, since everything is already “constructed’.

It is likewise rmeaningless to advance a given candidate as a “conservative” (or as
a “liberal”). In the matter of Mrs. O'Connor, the label “conservative” has unfortu-
nately been so employed as to obfuscate a very real issue. The scenario goes like
this:

Comment: ‘“Mrs. O’Connor is said to be pro-abortion.”

Response: “Really? But she is a staunch conservative.”

Just as meaningful would be:

Comment: “John Smith is said to be a mathematician.”

Response: “Really? But he is from Chicago.”

Whether Mrs. 'Connor is labeled a “conservative” is irrelevant to the question
respecting her views on abortion. So would it be on many another subject.

The New York Times editorialized July 12 on “What To Ask Judge O'Connor”.
The four questions it posed (all “philosophical”, by the way) were good. To these
many another question need be added. For example:

What are the candidate’s views on:

The proper role of administrative agencies and the assumption by them of powers
not clearly delegated?

The use by IRS of the tax power in order to mold social views and practices?

The allowable reach of governmental control respecting family life?

Busing for desegregation? ’

The proper role of government with respect to non-tax supported, private reli-
gious schools?

Sex differentiation in private employments?

Freedon of religion and church-state separation?

Broad and bland answers could of course be given to each of these questions, but
lack of knowledge or lack of specificity in answers would obviously be useful indices
of the capabilities or candor of the candidate. Fair, too—and important—would be
questions to the candidate calling for agreement with, disagreement with, and

1 Former chairman, Federal Bar Association Committee on Constitutional Law.
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discussion of, major prior decisions of the Supreme Court. Not the slightest impro-
priety would be involved in, and much could be gained by, public exposition of the
candidate’s fund of information on these cases, interest in the problems they have
posed, and reaction to the judgments made.

Even these few considerations make it clear that the Senate’s next job is not to
confirm Mrs. O’Connor but instead to find out who she really is—that is, what
convictions she possesses on great issues. I thus return to my theme that delibera-
tiveness, not haste, should be the watchword respecting the confirmation inquiry.
The fact that a woman is the present candidate must not (as Justice Stewart
indicated) be dispositive of choice. It should certainly not jackknife basic and normal
processes of selection. At this point, no pre judgment—either way—is thinkable.

Other vacancies may soon arise. The precedent of lightning-fast decisions in the
matter of choosing our Supreme Court Justices would be a bad precedent indeed.

The CHAIRMAN. Senator Specter of Pennsylvania.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SpeCTER. In exercising the Senate’s prerogative to advise
and consent, I think we should evaluate Judge (’Connor on her
capacity to interpret the Constitution with respect to the legal
issues that will confront the next generation as well as this genera-
tion.

Among the many difficult matters facing our society, none is
more important than bridging the “‘generation gap.” The genius of
our Constitution is that it provides a framework for government
spanning generations, eras, centuries—which depends on the qual-
ity of judicial construction that is up to this tough task.

Judge O’'Connor, if confirmed at age 51, is likely to have a
pivotal part in applying the Constitution 10 years from now in
1991, 20 years from now in 2001, and perhaps even 30 years from
now in 2011,

No one said it better than Justice Holmes in Abrams v. United
States, in 1919, when he wrote: “Time has upset many fighting
faiths.” As highly charged and important as the issues of today are,
and there are many which fit that description, there will be totally
unpredictable matters which could confront this prospective Jus-
tice in the next two decades and beyond into the Z2lst century.
Accordingly, as I see it, our task is to confirm a Justice who has
the intelligence, training, temperament, and judgment to span that
generation gap.

Thank you, Mr. Chairman.

The CuairMAN. Thank you.

The President of the United States has designated the distin-
guished Attorney General of the United States, William French
Smith, to present his nominee, Sandra Day O'Connor, to the Senate
Judiciary Committee. I now request the Attorney General to pres-
ent the nominee to the Judiciary Committee,

STATEMENT OF HON. WILLIAM FRENCH SMITH, ATTORNEY
GENERAL OF THE UNITED STATES

Attorney General SmitH. Mr. Chairman and members of the
committee, I am very pleased on behalf of the President to present
Judge Sandra Day O’Connor to this committee and to the Senate,
his nominee for the position of Associate Justice of the Supreme
Court of the United States.

In assisting the President with this nomination, in the weeks
before and the weeks after he made his decision, I had the occasion
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to become quite well acquainted with Judge O'Connor as a jurist,
as a scholar, as a person, and as a friend. I can certainly say that I
consider her to be highly qualified for this most important post.

Throughout her career she has exemplified the quality of judicial
restraint which is most essential to the functioning of our form of
government. She has also demonstrated a very strong commitment
to the critical role that the States play in our Federal system.

This is a very proud day for me personally, as it is for the
President and for the administration. We went out to find the very
best and, as I am confident you will see, we think we have done
just that with Judge Sandra Day (J’Connor.

Thank you,

The CHATRMAN. Thank you.

We will now hear from the distinguished Senator from Arizona,
the senior Senatur, Senator Barry Goldwater.

STATEMENT OF HON. BARRY GOLDWATER, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator GOLDWATER. Mr. Chairman, members of the committee, 1
am delighted and honored to have this opportunity to introduce to
you Judge Sandra O’Connor and to declare my unqualified endorse-
ment of her nomination to the U.S. Supreme Court.

Mrs. O’Connor is a very fine judge. She has a legal and political
background, and is extremely well-admired in Arizona. Judge
O’Connor has done far more for the community than most women
or most men, and has received many awards from civic and reli-
gious groups. She has been married for 29 years, raised three sons,
and you could not find a more family-oriented person than she is.

During these hearings, I think you will find Judge O’Connor to

have a deep love of our Constitution and a strong attachment to
the first principles that secure our liberties and form our unique
contribution to the science of government. Judge O’Connor’s bal-
anced background enables her, more than most people, to appreci-
ate and understand the concepts and values which underlie both
the law and constitutional government.
" As a former trial judge, Mrs. O'Connor has the technical ability
to know what a civil or criminal proceeding is all about. In her
present position as a judge on the appeals court, she has demon-
strated proven competence in reviewing lower court decisions. As a
State court judge, Mrs. O’Connor brings a perspective to the U.S.
Supreme Court that is important to our federal system; and as a
former legislator, she comprehends the full meaning of representa-
tive government.

Mr. Chairman, I have been acquainted with the (/’Connor family
for many, many years. I know the Nation will be well-served if
your committee votes favorably on her nomination.

Mr. Chairman, because Congressman John Rhodes has been de-
tained in Arizona, he has asked me to ask you to insert in the
record his statement relative to Judge O'Connor, and I thank you.

The CHalrMAN. Without objection, the statement will be inserted
in the record.

[Material to be supplied follows:]
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Statement
by
Congressman John J. Rhodes
before the
Senate Committee on the Judiciary
The nomination of Hgg. Sandra Day 0’Connar
Associate Justice o:stzz U.5. Supreme Court

Mr, Chairman and Members of the Committee, I want to thank you for this
opportunity to voice my Support of the nomination of Mrs. Sandra Day O'Connor
to serve as an Associate Justice on the United States Supreme Court.

1t is fitting that an individual of Judge O'Connor's high standards
and eminent qualifications was nominated for this critically important position.
Having served as Arizona's Assistant Attorney Genmeral; in the State Senate; as
a Superior Court Judge; and as a presiding judge on the Arizona Court of
Appeals, she is, indeed, as the President so aptly noted, a person for all
seasons.

1t is important to note that during these years of public service, Judge
0'Connor has served with distinction in a number of responsihle positions outside
of goverpment. She has been a member of Stanford University's Board of Trustees
and is currently President of the Board of Directors of the Heard Museum and a
member of the Board of Directors of the Phoenix Historical Society,

Judge O'Connor's supporters represent a wide spectrum of political and
philosophical viewpoints -- a 1iving testimony to her capabilities and to her
equitable approach to jurisprudence.

As the first woman to be nominated to serve on the Supreme (ourt, it is a
historic occasion and one of immense satisfactien to all whe applaud the President';
action. The Senate now has an opportunity to participate in this auspicious event,

Our country has experienced many significant changes during its 200-year history,
and ratification of this nomination will join the list of exceptional milestones.

1 urge the Committee to act favorably on this matter.
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The Caaieman. The distinguished junior Senator from Arizona,
Mr. DeConcini.

STATEMENT OF HON, DENNIS DeCONCINI, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator DEConcINL. Mr. Chairman, my fellow colleagues of the
Judiciary Committee, it is a great pleasure to join with you and to
join Senator Goldwater today in intreducing Sandra Day O’Connor
to the U.S. Senate Judiciary Committee for confirmation as an
Associate Justice to the U.S. Supreme Court. It is with a sense of
history that I find myself presenting to this committee Judge
(O'Connor, who I believe is about to become the first woman Justice
on the U.S. Supreme Court.

Judge O’Connor’s qualifications are not that she is a woman,
although it is certainly long past due that the Supreme Court has
its first woman. In fact, the Supreme Court should have more than
just one woman.

Judge O'Connor’s qualifications are many. She has distinguished
herself as a judge both at the trial court level and at the appeals
court level; as a legislator, where she served as majority leader of
the Arizona State Senate and as chairman of one of the major
committees; as an attorney, both in private practice and in public
service; and as an active private citizen who is willing to devote her
time for the benefit of the public as a member of the National
Board of the Smithsonian Associates and as president of the board
of trustees of the Herd Museum in Phoenix, as well as a long list of
pudblic and private service organizations too lengthy to go into
today.

It should be noted that she has served in the executive, legisla-
tive, and judicial branches of Government with distinction. She has
gained from those experiences an invaluable insight of how each of
those branches of Government work, which will serve her in good
stead as a member of the Supreme Court. In addition, her public
service and private legal experience gives her an extremely broad-
léased foundation for a truly outstanding career on the Supreme

ourt.

I have had the unique benefit of knowing of Judge O’Connor’s
qualifications firsthand but I am certain that by the termination of
these hearings you, my fellow members of the Judiciary Commit-
tee, will be as convinced as I am that Judge O'Connor will make a
superb Supreme Court Justice and should be confirmed.

At this time I would like to congratulate President Reagan for
nominating an outstanding candidate and for recognizing after all
the many, many years that there certainly should be a woman
sitting on the Supreme Court, and there will be.

My personal experience with Judge (’'Connor’s legal ability oc-
curred when she was the assistant attorney general assigned to
advise the Governor of the State of Arizona, and I at the time was
the Governor’'s administrative assistant during the period 1965-66.
She was a Republican legal counsel for a Democratic Governor.
That situation many times creates problems that are frequently
unsolvable and that make relations unworkable but not with
Sandra O’'Connor.
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To her credit, she was always hard-working, fair, intelligent,
conscientious, and I have to admit, correct. Her reputation was
outstanding. Her friends admired her for her ability and her hard
work. Her foes, although in disagreement with her sometimes,
always admitted that she was a true professional. Any criticism of
her today will not be directed toward her reputation, simply be-
cause that reputation is beyond reproach. She exhibits consummate
traits that are necessary for a professional, traits that will stand
her in good stead when she is sworn into and becomes a member of
the U.S. Supreme Court.

When Justice Potter Stuart resigned from the Supreme Court, 1
recommended that Judge O’Connor be considered for that very
important appointment. Again, even though we are of different
political parties it is necessary that we overcome any political,
partisan differences when appointments to the U.S. Supreme Court
are concerhed. Therefore, as a Democrat I heartily commend a
Republican appointment and the superb Justice that Sandra
O’Connor will make. At a time like this, partisanship should be
shelved. I think you will see by the wholehearted support of the
Arizona delegation that certainly is not a question.

A gage of her reputation is contained in a document entitled
“House Concurrent Memorial 2001” ¢commending President Reagan
on his nomination of the Honorable Sandra Day O'Connor to the
U.S. Supreme Court and urging the U.S. Senate to swiftly confirm
her nomination.

The memorial was passed with only three negative votes in the
two bodies of the Arizona Legislature, which consists of 90 men and
women. The memorial was passed with the almost total support of
Republicans and Democrats, liberals and conservatives, pro-life and
pro-choice proponents. These are the people that have worked with
her and know her integrity and her ability. I am inserting in the
record a copy of that memorial for the committee’s consideration.

Sandra is not just an outstanding professional, however. She is
accompanied here today by her husband, John O'Connor, a promi-
nent Phoenix lawyer; her three sons, Scott, Brian, and Jay; as well
as her sister, Ann Alexander and her brother-in-law, former State
Senator Scott Alexander, along with many friends from across the
country.

Her record as a wife and a mother is commendable. The number
and quality of people who are here today from Arizona to testify in
Sandra’s behalf are equally impressive: In addition to Senator
Goldwater, Congressman Morris K. Udall, chairman of the Interior
Committee; Congressman Bob Stump, who will have a statement
before these hearings are over; Congressman Eldon Rudd; Governor
Bruce Babbitt; Arizona State Senate President Leo Corbet, who
served in the State senate with Judge O’Connor; Mayor Margaret
Hance of Phoenix, the largest city having a woman mayor in the
United States; Senator Stan Turley, Arizona State senator who
served with Judge O’Connor in the State senate, and who has been
a leader in the pro-life movement; Senator Alfredo Gutierrez,
former Democratic majority leader of the Arizona State Senate;
Representative Donna Carlson West, Arizona House of Representa-
tives member, distinguished, who is a strong pro-life leader; Repre-
sentative Art Hamilton, the minority leader of the Arizona House
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of Representatives, who has served with Sandra O'Connor; Repre-
sentative Tony West, a distinguished member of the Arizona House
of Representatives, who is also a strong pro-life leader; Jim
McNulty, former State senator who served with Judge O’Connor
and is one of the most prominent members of the Arizona Bar
Association, and now serves on the board of regents.

In presenting Judge O’Connor to you today, my fellow colleagues,
I can only add that she has the extraordinary mix of intelligence,
industry, imagination, ingenuity, and integrity that will cause
those that are here 50 years from now to comment that Sandra
O’Connor was not only the first woman Justice of the U.S. Su-
preme Court but she was, more importantly, one of the best Jus-
tices. May I present Judge O'Connor.

Thank you, Mr. Chairman.

The CHAIRMAN. A Senator from West Virginia has made a re-
quest to make some remarks. We shall ask the distinguished Sena-
tor from West Virginia, Jennings Randolph, to come around at this
time.

'STATEMENT OF HON. JENNINGS RANDOLPH, A U.S. SENATOR
FROM THE STATE OF WEST VIRGINIA

Senator RaNDoLPH. Chairman Thurmond and members of the
committee, I appreciate the opportunity to appear before the com-
mittee on this historic occasion.

For the first time in the 205 years of our Republic’s existence,
the Senate is called on to judge the qualifications of a nominee to
the U.S. Supreme Court who is a woman. I regret that it has taken
more than two centuries to acknowledge through this nomination
that just as justice should be symbolically blindfolded when deter-
mining the facts, we should be oblivious to sex when selecting
those who administer justice.

Mrs. Sandra O’Connor appears before you today as the choice of
the President of the United States, not solely because she is a
woman but because her record appears to qualify her to serve on
our Nation’s highest tribunal. It would be naive to believe that if
Mrs. O’Connor is confirmed as an Associate Justice of the Supreme
Court, that her sex will cease to be a factor in her decisions. She
will be urged to have feminist rulings; she will be criticized if she
makes them or if she resists this pressure.

I look forward to the time when Justices of the Supreme Court
are selected and evaluated solely on their experience, their knowl-
edge of the law, and their dedication to the United States as a
nation governed by the laws the people impose on themselves.

Mr. Chairman, when Mrs. O’Connor becomes a member of the
Supreme Court, she will have succeeded at long last in having a
woman occupy virtually every high office our country has to offer.
The most notable exception is the White House, and I anticipate
the day when the highest office in our land is not exclusively a
male preserve.

A breakthrough occurred during the first week in March of 1933.
That was the time when I came first to Washington to serve as a
Member of the House of Representatives. It was on March 4 of that
year that President Franklin D. Roosevelt—I remind you of the
day he took office—that he broke another precedent by appointing
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Frances Perkins as the first female Cabinet member during the
history of our country.

She served for 12 years as Secretary of Labor. She repeatedly—
and I speak from experience—demonstrated the wisdom of Presi-
dent Roosevelt's action. Her constructive career made it easier for
other women who have subsequently served in the Cabinet.

Mrs. O'Connor, I wish you well, not only during these hearings
and the Senate confirmation vote but during the challenging, per-
plexing vears ahead. You will be called on to make many difficult
decisions but I am confident you will approach them with a spirit
of fairness, justice, and equity.

I thank you, Mr. Chairman and members of the committee.

The CHAIRMAN. The U.S. House delegation in the Congress is
represented today by two of its Members. I shall now call upen
them: the first, Congressman Udall.

STATEMENT OF HON. MORRIS K. UDALL, A MEMBER OF
CONGRESS FROM THE STATE OF ARIZONA

Congressman UpaLL. Thank you, Mr. Chairman.

I have a short statement to which I have attached a newspaper
column that I wrote expressing my strong support for this nomi-
nee, and [ would ask that it be put in the record.

The CHairMAaN. Without objection, that will be done.

Congressman UbaLL. I will be very brief.

Those arranging for Judge O’Connor’s hearings today asked me
if T would testify and I said—the old cloakroom cliché—*T1 will
test]ify for or against, whichever would do the most good.” [Laugh-
ter.

Apparently, it was decided that my appearance might help, and 1
hope that is correct. I will try to get Senator Kennedy and Senator
Metzenbaum and some of my old allies in the proper frame of mind
to vote on this nomination. [Laughter.]

There is an old story about Woodrow Wilson, the last year of his
life. Nobody had seen him; it was rumored that he was dead;
arguments were made that his wife was really running the coun-
try. A group of old Senators demanded to see for themselves his
condition, They had opposed Wilson on most things, including the
League of Nations.

They were shown to the sickroom, and the leader of the delega-
tion said, “Mr. President, we want you to know that the entire
Senate is praying for you,” and he said, “Which way, Senator,
which way?’ [Laughter.)

Therefore, all of us in Arizona are praying for Judge O’Connor.
We think it is a good appointment. She has a great judicial tem-
perament. She can be tough but she is gentle. She clearly is
conservative but she never has placed partisan political values
before justice, and those who practice in her court describe her as a
practical, conscientious, fair, open-minded judge.

Mr. Chairman, you will make no mistake in confirming the
President's nomination of Judge O’Conneor, and I strongly urge that
course upon you.

[Material to be supplied follows:]



[From the Washington Post, July 13, 1981]

A MASTER STROKE

“Arizona Judge Sandra O'Connor, Nominated for Supreme Court, Will Be First
Woman Justice,” the headlines say, and my phone rings a little more these days.
“Who is she, what is she like, and what does this mean for the court and for the
political future of Ronald Reagan?”

I'll try to shed some light.

I'm a lawyer and a fellow Arizonan, and while I'm not a close friend of the
nominee, we are acquaintances. I know her through her reputation and her very
successful career in public service and as a community leader.

When people as politically diverse as Barry Goldwater, John Rhodes, Ted Kenne-
dy and I can all support a Supreme Court nominee, it's got to be remarkable. But
she will be opposed. The New Right, the Moral Majority and Phyllis Schlafly will go
after her with a vengence that is their particular trademark.

Nevertheless, I expect Mrs. (’Connor will, and ought to be, confirmed.

To understand some of what I have to say, you must understand some basic
things about the Arizona Republican Party. A moderate Republican [riend of mine
told me in Tucson not long ago that the party had split into two camps: conservative
and very conservative. “The very conservative believe nothing should be done for
the first time,” he said, “and the conservatives believe that a few things should be
done for the first time, but not now.”

The point of this is that Sandra O’Connor is a conservative Arizona Republican,
but she is a sensible conservative, and in her career in the Arizona Legislature she
is said to have had a vote or two that could have been deemed pro-abortion, And she
is said to have supported the Equal Rights Amendment early on.

She has a good judicial temperament. She can be tough. She clearly is a conserv-
ative, but she has never placed partisan political values before justice. Those who
practice in her court describe her as practical, conscientious, fair and open-minded.

Justice Rehnguist, on the other hand, is one of the brightest men I have ever met,
but he is an ideologue who brings a passionate point of view to every case before
him, and that point of view is always conservative. O’Connor has a reputation for
treating the law in a businesslike way. She may be a kind of balance-wheel when
the “brethren” lock the doors and begin to argue the disposition of important cases.

Arizona, a small state, has produced an amazing number of national candidates,
congressional leaders and national! spokesmen. I think part of the explanation is
that Arizona always has enjoyed a civilized kind of politics. Washington is often
confounded at the contrasts, but in Arizona, it’s taken for granted. The first woman
chief justice of a state supreme court was Lorna Lockwood of Arizona. Sandra
O’Connor was the first woman majority leader in a state legislature. Margaret
Hance, the mayor of Phoenix, was perhaps the first female big city mayor in the
country, or certainly one of the first.

Sandra O’Connor and the Arizona Republicans in the conservative group are not
Moral Majority types, but they are conservative when it comes to social! and eco-
nomic issues.

My Democratic friends ought to be grateful for this appointment. It's almost
inconceivable to me that they could do any better. Ronald Reagan isn't going to
appoint liberal Democrats. He's going to appoint people to the right of center
wherever he can. .

The appointment of O'Connor is a master stroke, comparable to Richard Nixon's
EOing to China. It shows a flexibility, a bigness, that the Ronald Reagan sterotype

oesn’t recognize. It shows a political savvy on the part of the president that I had
assumed was not there. I'm certain that women political activists also doubted it
was there.

Lyndon Johnson had an opportunity to appoint a woman and didn’t. Kennedy had
the same opportunity and passed it by. So did Nixon. So did Ford. But Ronald
Reagan said he would appoint a woman, and he did,

John East and Jerry Falwell will never say yes to Sandra O'Connor. But that
won’t matter, because they'll make up with Reagan eventually anyway. Where else
would they go?

On the other hand, the president, in one stroke, has deflected criticism from
liberals and from women, two of his principal antagonists. Their silence won’t last
forever, but the edge has been dulled.

Does the appointment of Sandra O'Connor bother me? No, it doesn’t. My liberal
friends who might be upset fail, I think, to make a distinction between the electoral
process and the judicial process. Electing someone who is conservative is one thing,
but the process of deciding the controversies that come before the Supreme Court is
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quite another. In the latter case, it's the ability to understand and apply the law
that counts, Sandra ('Connor’s competence in this respect is not questioned.

Jerry Falwell and crew are demanding some guarantee that O'Connor will decide
cases to their liking, and that’s not what the system is all about. Barry Goldwater
was right when he said, “I don’t buy this idea that a justice of the Supreme Court
has to stand for this, that or the other thing.” Goldwater understands the constitu-
tional job of the court. I wish Falwell could grasp Barry's meaning.

You can tell a lot about people and even draw a profile by the company they keep
and the affiliations they make. Her résumé has these kinds of entries: prosecutor,
legislator and state senate leader, civilian employee with the U.S. Army in Ger-
many, juvenile judge, Republican Party official, board of Smithsonian Associates,
Salvation Army, Soroptomists Club, Arizona Academy, Junior League, board of Blue
Cross-Blue Shield, board of directors of the First National Bank, elected Woman of
the Year and recipient of the annual award from the Phoenix Conference of Chris-
tians and Jews. And there is much more.

It may be a cliché, but in the case of Sandra O’'Connor, she really is a pillar of the
community. A consistent, decent, hard-working lawmaker, politician, mother, wife,
lawyer, public servant and judge.

When one looks at Sandra O’'Connor, studies her brand of Republicanism and
knows the Republican friends she keeps, it was little wonder that someone in the
White House called her “too good to be true.”

Like I said earlier, Washington may have been a bit surprised, but out in Arizona,
we take the Sandra (’Connors for granted.

The CrairMAN. Congressman Rudd of Arizona.

STATEMENT OF HON. ELDON D. RUDD, A MEMBER OF
CONGRESS FROM THE STATE OF ARIZONA

Congressman Rupp, Thank you, Mr. Chairman.

Mr. Chairman, distinguished members of the committee, I am
very pleased to have this opportunity to appear before this commit-
tee today, and alsc pleased to see you in that seat, Mr. Chairman.

I am glad to express my wholehearted support for the nomina-
tion of my constituent, Sandra O’Connor, to be Associate Justice of
the Supreme Court of the United States of America. I have known
Judge ’Connor for a number of years, as a political campaigner,
as a distinguished legislator in the State of Arizona, and as a
distinguished jurist in the Arizona court system. I have supported
her in her actions in all of these positions.

She has excelled in every task that she has undertaken: as
assistant State attorney general, as leader of the State legislature,
and as an outstanding jurist in the court of appeals. In all of these
positions she has shown devotion to the constitutional processes
which govern this Nation, and I am certain that Judge O’Connor
will bring the same integrity and the same wisdom to the high
court that she did to all branches of the State government of
Arizona.

Judge O'Connor is a serious student of the law and her record
gives evidence of her strict interpretation of the role of the judici-
ary. Her varied experiences in government have given depth to her
views, and I believe this makes her especially well-qualified for the
position. Her nomination is indeed a testimonial to President Rea-
gan’s commitment to a stable and responsive government. I urge
her confirmation as Associate Justice of the U.S. Supreme Court.

The CHAIRMAN. The Judiciary Committee has received a number
of resolutions from varicus groups, and without objection, they will
be placed in the record. Among those are a few I hold in my hand
at this time: One by the board of governors of the State Bar of
Arizona; one by the )l;oard of directors of the Maricopa County Bar
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Association; one by the Arizona Judges Association; one by the
Arizona State 35th Legislature, Second Special Session, 1981,
passed House Concurrent Memorial 2001; one by the Texas State

67th Legislature, First Called Session, 1981, passed House Concur-
rent Resolution No. 7.

[Resolutions follow:]
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RESOQLUTTION

i WHEREAS, The Honorable Sandra D. O'Connor,
a member of the State Bar of Arizona and a judge of
the Arizona Court of Appeals, has been nominated by
the President of the United States as an Associate
Justice of the Supreme Court of the United States,
subject to the advice and consent of the Senate; and

WHEREAS, Judge O'Connor has continually
demonstrated the very highest degree of professional
competence and integrity and devotion to the ends of
justice both in the State of Arizona and the United
States of America as a lawyer and as a trial court
judge and judge of the Arizona Court of Appeals:
Therefore be it

RESOQOLVED by the Board of Governors of the
State Bar of Arizona that the said Board of Governors
unanimously endorse the nomination and appointment of
The Honorable Sandra D. O'Connor as an Associate Justice
of the Supreme Court of the United States; and be it

RESOLVED further that the President of the
State Bar of Arizona be and he is hereby authorized
and directed to proceed in an appropriate manner to
communicate this endorsement to the Judiciary Committee
of the United States Senate, including, but not limited
to, an appearance by a representative of the State Bar
of Arizona before such committee in support of Judge
0'Connor's nomination and appointment.

* * & k Kk Kk * Kk * Kk *

The above resclution was
unanimously adopted by the
Beard of Governors of the
State Bar of Arizona.

O-C Ve b, v -
residant

Attest:

& e 7. L

Executive Director
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RESOLUTION

On July 13, 1981, the Board of Directors of the
Maricopa County Bar Association unanimously passed

the following resolution:

BE IT RESOLVED, that the Board of Directors
of the Maricopa County Bar Association is
proud to indicate its umanimous support of
Sandra Day 0'Connor and urges her immediate
confirmation as Justice of the United States
Supreme Court.

DONE this 13th day of July, 1981.

Kdkdkdhkkdkiokkhkkhkhkhkthhkkhkhhkhkhkkihi

President

~
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Superior Court of Arizona

QEFIEC OF ThE Jﬂm‘trﬂpa Gnuntg ROBERYT ¢ BROOMFPIELD

RFRIS DING LUDGE PHESICING JUDGE
Hhoeny, Arizena

aB3no3
August 13, 1981

Hon. Sandra D. ©'Connor
Court of Appeals

State Capitol

Phoenix, Arizona 85007

Dear Sandra:

The Arizona Judges Association world like to send
a resolution in support of your nomination to the United
States Supreme Court if you believe it would be helpful and
agree that it should be sent. Enclosed please find a proposed
form of Resolution which we tried to keep short enough to be
read but long encugh to touch upon the irportant poants.

Our purpose is to help. If you believe no resclution
should be sent we understand. Likewise, if you believe the
language should be aitered in any particular that can be done,

Also, the Resolution can be signed by me as
President of the Association or left unsigned with a covering
transmittal letter, whichever you prefer.

If you agree that the Resolution should be sent we
would anticipate sending it to Senator Strom Thurmond as
Chairman of the Senate Committee on the Judiciary with copies
to Senators Goldwater and DeConcini and the Attorney General,
1f a different form of transmittal is appropriate or other
persons should be sent copies, such as the President, we would
certainly be guided by your wishes.

If timing is also a consideration, please let me know.
Sincerely,

Robert C. Broomfield
Presiding Judge

RCB:1p
Enclosure

87-101 0—31——4
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RESOLUTION

WHEFEAS, The Honorable Sandra Day O'Connor has been
nominated by the President to become an Associate Justice of
the Supreme Court of the United States, and

WHEREAS, Judge O'Cennor has served this State as
a member of the Arizona Court of Appeals and previcusly as
a member of the Superior Court of Arizona in Mariccpa County,
and

WHEREAS, Judge (Q'Ceonnor is held in the highest esteem
by her c¢olleagues on the Judiciary of this State, and

WHEREAS, Judge O'Connor's service in the three
constitutional branches of government uniquely gualifies her
for such a Presidential Appointment, and

WHEREAS, Judge O'Connor has made ocutstanding contribu-
tions to the judiciary and to the public in Arizona hy her
dedication and tireless committment to providing speedy but fair

justice to all litigants, civil and criminal, and by clear, concise

and cogent reasoning of her opinions, and

WHEREAS, the Citizenry of Arizona and its Judiciaf;
will decidedly feel the loss of a person of such high regard,
competence and integrity, but recognize the gain to be realized
by the entire country by her service on the United States Supreme
Court, and

WHEREAS, the Arizona Judges Association is a formal
Asspciation of all currently sitting Justices of the Supreme
Court of Arizona and Judaes of the Court of Appeals of Arizona
and the Superior Court of Arizona,

NOW, THEREFCRE, BE IT RESGLVED that the Arizona Judges
hssociation commends to the Senate of the United States the
appointment of The Honorable Sandra Day O'Ceonnor to the Supreme

Court of the United States and urges it to advise and consent to

her nomination.



The Secretary of State

ROSE MOFFORD Phoenix, Arizona
SECRETARY OF STATE

July 28, 12861

Senator Strom Thurmond

Chairman, Senate Judiciary Committee
Dirksen Building, Room 2226
Washington, D. C. 20510

Dear Senator Thurmond:

“The Arizona State Thirty-fifth Legislature,
Second Special Session, 1981, passed Heouse Concurrent
Memprial 2001, commending President Reagan on his
nom:nation of the Konorable Sandra Pay O'Connor to
the United States Supreme Court and urging the United
States Serate to swiftly confirm her pomination.

The members of the Arizona 5tate Legislature
have asked me to transmit the enclosed copy of this

Memorial to you for your consideration.

Secretary of State

rpm
Enclosure



Depa rtment of State

I, ROSE MOFFORD, SECRETARY OF STATE, STATE OF ARIZONA,
DG HEREBY CERTIFY THAT THE ANNEXED DOCUMENT IS5 A TRUE,
CORRECT, AND COMPLETE COPY OF HOUSE CONCURERENT MEMORIAL
2001, THIRTY~FIFTH LEGISLATURE, SECOND SPECIAL SESSION,
1981; THAT I AM THE OFFICIAL OF THE STATE OF ARIZONA IN
CUSTODY AND CONTROL OF THE ORIGINAL OF SAID DOCUMENT AND
THE LEGAL KEEPER THEREOF.

IN WITNESS WHEREQF I HAVE HERE=~-
UNTQO SET MY HAND AND ARFFIXED
THE GREAT SEAL OF THE STATE
OF ARIZONA, DONE AT PHOENIX,
PHE CAPITAL, THIS 27TH DAY
OF JULY, 1981.

v

RO MOFFORD
SECRETARY OF STATE
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State of Arizona

House of Representatives
Thirty-fifth Legislature
Second Special Session

1981

HOUSE CONCURRENT MEMORIAL 2001

A CONCURRENT MEMORTAL

COMMENDING PRESIDENT REAGAN ON HIS WOMINATION OF THE HONORABLE SANDRA DAY

WO B WM

O'CONNOR TO THE UNITED STATES SUPREME COURT ANG URGING THE UNITED STATES
SENATE TO SWIFTLY CONFIRM HER NOMINATION.

To the President and the Senate of the United States of America:

Your memorialist respectfully represents:

Whereas, President Reagan has displayed great wisdom and foresight
in the Jaudable npomination of the Honorable Sandra Day Q'Connor to the
United States Supreme Court; and

Whereas, Judge O'Conner is an eminently qualified jurist, having
served as a trial court judge and presently serving as an appellate court
Jjudge; and

Whereas, Judge 0'Connor has obtained extensive experience in many
areas of the law as a Deputy County Attorney of San Mateo County in
California, as a civilian attorney for the Quartermaster Market Center in
Frankfurt/M, West Germany, as an Assistant Attorney General of Arizona and
as a private practitioner of law; and

Whereas, Judge 0'Connor first distinguished herself as a Tlegal
scholar at Stanford University where she served on the Board of Editors of
the Stanford Law Review and from which she graduated in the Order of the
Coif, and

Whereas, Judge O'Connor served with great distinction in the
Legislature of the State of Arizona as a Senator and demonstrated her
inherent leadership capabilities as Majority Leader of the Arizona State
Senate; and

Whereas, Judge Q'Connor has an outstanding record of service and
experience in each of the executive, legislative and judicial branches of
state government; and

Whereas, Judge 0'Connor has willingly and with great devotion and
fervor given of herself in the service of her nation and community for
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which she was greatly honored as the Phoenix Advertising CTub “Woman of the
Year" in 1872, the recipient of the National Conference of Christians and
Jews Annyal Award in 1975 and the recipient of the Arizona State University
Distinguished Achievement Award in 1980; and

Whereas, Judge 0Q'Connor also possesses the attributes of an
outstangding wife and mother; and

Whereas, Judge Q'Connor would take to the United States Supreme
Court all of the admirable gualities mentioned above.

Wherefore your memorialist, the House of Representatives of the State of

Arizona, the Senate concurring, prays:

1. That President Reagan will take pride in his sensational
nomination of the Honorable Sandra Day O'Connor to the Upited States
Supreme Court.

2. That the United States Senate will act swiftly to confirm the
nomination of the Honorable Sandra Day G‘Connor to the United States
Supreme Court.

3. That the Secretary of State of the State of Arizona transmit
copies of this Memorial to the President of the United States, the
President of the United States Senate, the Majority Leader of the United
States Senate, the Minority Leader of the United States Senate, the
Chairman of the Judiciary Committee of the Unjted States Senate, the
members of the Judiciary Committee of the United States Senate and to each
Member of the Arizona Congressional Delegation.

Passed the House - July 23, 1981 by the following vote: 51 Ayes, 2 Nays,
7 Not Voting

Passed the Senate - July 24, 1981 by the following vate: 29 Ayes, 1 Nay,
0 Not Voting

Appraved by the Governor- July 24, 1981
Filed in the Office of the Secretary of State - July 24, 1981

_2-
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STATE OF ARTZONA REFZRSNCE TITLE: Honorable Szagra Day O'Connor
253<h LESISLATURE
STLOND SPECIAL SESSION

HOUSE

HCM 2001

Introduced
July 23, 193]

Introduced by Reoresentatives West, Keliey, Senator Cornet, Reorssantatives Thomas,
Carlson West: Abril, BSekar, 3arr, Cajero, Corosizin, Courtriant, Dawis, De Lzng,
Zenny, C. Dunn, P, Cunn, English, tverall, fGoudino¥f, Guerrero, Hamilton, Hanley,
4arelson, Hartdegen, Hawke, Hays, Higuera, Holman, Hull, Hungerferd, Jennings,
Jewett, Jones, Jordan, Kenney, Kiine, Kunasek, Lane, Lawis, Macy, McConnell, McCune,
“cSlnaney, Meredith, Messincer, Morales, Pacheco, Peaches, Ratliff, Rockwell,
Rosencaum, Sossaman, Shomeson, Todd, Yukcavich, wWettaw, Wilcox, Wrignt, Senators
Aiston, Gabaldon, fGetzwillar, Gonzales, A. Gutierrez, J. Guiierrez, Hardr, A311,
Hubbard, Xay, Kimpall, Xolbe, Lindeman, Lunn, Mack, Mawhinney, Osborn, ?ritzlaff,
Rottas, Runyan, Sawyer, Steiner, Swink, Tayior, Turley, Usdane, Wesks

(With permission of Committee on Rules)
A CONCURRENT MEMORIAL

COMMENDING PRESIDENT REAGAN QN HIS NOMINATION OF THE HONORABLE SANDRA DAY
O'CONNOR TD THE UNITED STATES SUPREME COURT ARD URGING THE UNITED STATES
SENATE TO SWIFTLY CONFIRM HER NOMINATION.

1 To the President and the Senate of the United States of America:

2 Your memorialist respectfully represents:

3 Whereas, President Reagan has displayed great wisdom and foresight
4 in the laudable nomination of the Honorable Sandra Day 0'Connor to the
5 United States Supreme Court; and

6 Whereas, Judge 0'Connor is an eminently qualified jurist, having
7 served as a trial court judge and presently serving as am appellate court
8 judge; and

9 Whereas, Judge 0'Connor has obtained extensive experience in many
10 areas of the Taw as a Deputy County Attorney of San Mateo County in
11 California, as a civilian attorney for the Quartermaster Market Center in
12 Frankfurt/M, West Germany, as an Assistant Attorney General of Arizona and
13 as a orivate practitioner of law; and

14 Whereas, Judge 0'Connor first distinguished herself as a legal
15 scholar at Stanford University where she served on the Board of Editors of
16 the Stanford Law Review and from which she graduated in the Order of the
17 Coif; and

18 whereas, Judge 0'Connor served with great distinction in the
19 Legisiature of the State of Arizona as a Senator and demonstrated her
20 inherent leadership capabilities as Majority Leader of the Arizona State
21 . Senate; and

22 Whereas, Judge 0'Connor has an cutstanding record of service and

experience in each of the executive, legislative and judicial branches of
state government; and

Whereas, Judge D'Conncr has willingly and with great devotion and
fervor given of herself in the service of her nation and comunity for
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which she was greatly honored as the Phoenix Advertising Club "Woman of the
Year" in 1972, the recipient of the National Conference of Christians and
Jews Annual Award in 1975 and the recipient of the Arizona State University
Distinguished Achievament Award,in 1980; and

Whareas, Judge 0'Connor also possesses the attributes of an
outstanding wife and mother; and

Whareas, Judge 0'Connor would take to the United States Supreme
Court all of the admirable gqualities mentionad above.

Hherefore your memorialist, the House of Representalives of the State of

Arizona, the Senate concurring, prays:

1., That President Reagan will take pride in his sensational
nemination of the Honorable Sandra Day O'Comnor to the United States
Supreme Court,

2. That the United States Senate will act swiftly to confirm the
nomination of the Honorable Sandra Day 0'Connor to the United States
Supreme Court.

3. That the Secretary of State of the State of Arizona iransmit
copies of this Memorial to the President of the United States, the
President of the United States Senate, the Majority Leader of the United
States Senate, the Minority Leader of the United States Senate, the
Chairman of the Judiciary Committee of the United States Senate, the
members of the Judiciary Comittee of the United States Senate and to each
Member of the Arizona Congressional Delegation.
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tate of Arizona
House of Rapresentatives
Tnirty-fafth Legisiature
Second Special Session
1381

HOUSE CONCURRENT McMORIAL 2001

A CONCURRENT MCMORIAL

COMMZNDING PRESIDENT REAGAN ON HIS NOMINATION OF THE HONORABLE SANDRA DAY
O'CONNOR TO THE UNITED STATES SUPREME COURT AND URGING THE UNITED STATES
SENATE TO SWIFTLY CONFIRM HER NOMINATION.

To the President and the Sznate of the United States of Amarica:

Your memorialist respectfully represents:

Whareas, President Reagan has displayed great wisdom and foresight
in the laudable nomnation of the Honorable Sandra Day O'Connor to the
United States Supreme Court; and

Whereas, Judge O0'Connor is an eminently qualified jurist, having
served as a trial court judge and presently serving as an appellate court
Judge; and

Whereas, Judge 0'Connor has obtained extensive experience in many
areas of the law as a Deputy County Attorney of San Mateo County in
California, as a civilian attorney for the Quartermaster Market Center in
Frankfurt/M, West Germany, as an Assistant Attorney General of Arizona and
as a private practitioner of Taw; and

Whereas, Judge O0'Connor first distinguished herself as a legal
scholar at Stanford University where she served on the Board of Editors of
the Stanford Law Review and from which she graduated in the Order of the
Coif; and

Whereas, Judge O'Connor served with great distinction in the
Legislature of the State of Arizona as a Senator and demonstrated her
inherent leadership capabilities as Majority Leader of the Arizona State
Senate; and

Whereas, Judge 0'Connor has an ocutstanding record of service and
experience in each of the executive, legislative and judicial branches of
state government; and

whereas, Judge 0'Connor has willingly and with great devotion and
fervor given of herself in the service of her nation and community for
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which she was greatly honored as the Phoenix Advertising CTub "Woman of the
Year® in 1972, the recipient of the National Conference of Christians and
Jews Annual Award in 1975 and the recipient of the Arizona State University
Distinguished Achievement Award in 1980; and

Whereas, Judge O'Connor also possesses the attributes of an
outstanding wife and mother; and

Wherzas, Judge 0'Connor would take to the United States Supreme
Court all of the admirable qualities mentionad above.

Wherefore your manorialist, the House of Repressntatives of the State of

Arizona, the Senate concurring, prays:

1. That President Reagan will take pride in his sensational
nomination of the Honorable Sandra Day ('Connor to the United States
Supreme Court.

2. That the United States Senate will act swiftly to confirm the
nomination of the Honorable Sandra Day 0'Connor to the United States
Supreme Court,

3. That the Secretary of State of the State of Arizona trapsmit
copies of this Memorial to the President of the United States, the
President of the United States Senate, the Majority Leader of the United
States Senate, the Minority Lleader of the United States Senate, the
Chairman of the Judiciary Committee of the United States Semate, the
members of the Judiciary Committee of the United States Senate and to each
Member of the Arizona Congressional Delegation.

2.
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Adopted by the Arizona House of Representatives, July 23, 1981, the Senate
concurring.
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By Polk H.C.R. No. 7

HOUSE CONCURRENT RESOLUTION

WHEREAS, In an action that fulfilled campaign promises apd
that will long be noted for its historical significance, President
Reagan nominated Sandra Day O'Connor, a highly gualified attorney
and state political leader, to serve on the United States Supreme
Court; and

WHEREAS, The first weman to be nominated for a Supreme Court
position, Mrs. O'Connor has a noteworthy professional background as
a graduate of Stanford University's law school, member of the
Arizona attorney general's staff, and majority leader of the
Arizona state senate; and

WHEREAS, Mrs. O'Connor is a native of El Paso who attended
the Radford School for girls and graduated from El Paso's Austin
High School when she was 16 years old; she is widely respected, not
only for her impeccable legal research and documentation skills,
but also for her strong organizational abilities and for her
insistence on preparation and perfection; and

WHEREAS, Mrs. O'Connor is an outstanding choice for Supreme
Court Justice, and President Reagan merits the high praise of all
individuals who feel that the continued strength of this nation's
judicial system depends greatly on a Supreme Court that exemplifies
high intellectual, educational, and legal guality and racial and
sexual equality; now, therefore, be it

RESOLVED by the House of Representatives of the State of
Texas, the Senate concurring, That the 67th Legislature, 1lst Called
Session, hereby commend President Ronald Reagan on his appointment
of Sandra Day ©O'Connor to the United States Supreme Court; and, be
it further

RESQLVED, That cfficial copies of this resclution be prepared
and forwarded to President Reagan, to Texas Senators John Tower and
Lloyd Bentsen, and to Mrs. O'Connor as expressions of the sentiment
of the Texas Legislature.
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The CHaIRMAN. Judge O’Connor, the time has now come for you
to testify. Will you stand and be sworn?

Raise your right hand.

Do you swear that the evidence you give in this hearing shall be
glc?d truth, the whole truth, and nothing but the truth, so help you

o

Judge O’Connor. I do.

The CHAIRMAN. Judge (’Connor, we will now give you the oppor-
tunity to present an opening statement if you care to do so.

TESTIMONY OF HON. SANDRA DAY O’CONNOR, NOMINATED TO
BE ASSOCIATE JUSTICE OF THE U.S. SUPREME COURT

Judge O’Connor. Thank you, Mr. Chairman. I would like to do
so, with your leave and permission.

Mr. Chairman and members of the Senate Judiciary Committee,
I would like to begin my brief opening remarks by expressing my
gratitude to the President for nominating me to be an Associate
Justice of the U.S. Supreme Court, and my appreciation and
thanks to you and to all the members of this committee for your
courtesy and for the privilege of meeting with you.

As the first woman to be nominated as a Supreme Court Justice,
I am particularly honored, and I happily share the honor with
millions of American women of yesterday and of today whose abili-
ties and whose conduct have given me this opportunity for service.
As a citizen and as a lawyer and as a judge, I have from afar
always regarded the Court with the reverence and with the respect
to which it is so clearly entitled because of the function it serves. It
is the institution which is charged with the final responsibility of
insuring that basic constitutional doctrines will always be honored
and enforced. It is the body to which all Americans look for the
ultimate protection of their rights. It is to the U.S. Supreme Court
that we all turn when we seek that which we want most from our
Government: equal justice under the law.

If confirmed by the Senate, I will apply all my abilities to insure
that our Government is preserved; that justice under our Constitu-
tion and the laws of this land will always be the foundation of that
Government.

I want to make only one substantive statement to you at this
time. My experience as a State court judge and as a State legislator
has given me a greater appreciation of the important role the
States play in our federal system, and also a greater appreciation
of the separate and distinct roles of the three branches of govern-
ment at both the State and the Federal levels. Those experiences
have strengthened my view that the proper role of the judiciary is
one of interpreting and applying the law, not making it.

If confirmed, I face an aweseme responsibility ahead. So, too,
does this committee face a heavy responsibility with respect to my
nomination. I hope to be as helpful to you as possible in responding
to your questions on my background and my beliefs and my views.
There is, however, a limitation on my responses which I am com-
pelled to recognize. I do not believe that as a nominee I can tell
you how I might vote on a particular issue which may come before
the Court, or endorse or criticize specific Supremv Court decisions
presenting issues which may well come before the Court again. To
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do so would mean that I have prejudged the matter or have moral-
ly committed myself to a certain position. Such a statement by me
as to how I might resolve a particular issue or what I might do in a
future Court action might make it necessary for me to disqualify
myself on the matter. This would result in my inability to do my
sworn duty; namely, to decide cases that come before the Court.
Finally, neither you nor 1 know teday the precise way in which any
issue will present itself in the future, or what the facts or argu-
ments may be at that time, or how the statute being interpreted
may read. Until those crucial factors become known, I suggest that
none of us really know how we would resolve any particular issue.
At the very least, we would reserve judgment at that time.

On a personal note, if the chairman will permit it, I would now
like to say something to you about my family and introduce them
to you.

The CHAIRMAN. I would be very pleased to have you introduce
the members of your family at this time, Judge (’Connor.

Judge O’ConnNoR. Thank you, Mr. Chairman.

By way of preamble, I would note that some of the media have
reported correctly that I have performed some marriage ceremo-
nies in my capacity as a judge. I would like to read to you an
extract from a part of the form of marriage ceremony which I
prepared:

Marriage is far more than an exchange of vows. It is the foundation of the family,

mankind’s basic unit of society, the hope of the world and the strength of our
country. It is the relationship between ourselves and the generations which follow.

This statement, Mr. Chairman, represents not only advice I give
to the couples who have stood before me but my view of all families
and the importance of families in our lives and in our country. My
nomination to the U.S. Supreme Court has brought my own very
close family even closer together, and I would like to introduce
them to you, if I may.

My oldest son, Scott, if you would stand, please.

The CHAIRMAN. Stand as your names are called.

Judge O’ConNnoR. Scott graduated from Stanford two years ago.
He was our State swimming champion. He is now a young busi-
nessman, a pilot, and a budding gourmet cook.

Now my second son, Brian, i1s a senior at Colorado College. He is
our adventurer. He is a skydiver with over 400 jumps, including a
dive off El Capitan at Yosemite last summer. I look forward to his
retirement from that activity [laughter] so he can spend more time
in his other status as a pilot.

Now my youngest son, Jay, is a sophomore at Stanford. He is our
writer, and he acted as my assistant press secretary after the news
of the nomination surfaced and did a very good job keeping all of
us quiet. If I could promise you that I could decide cases as well as
Jay can ski or swing a goM club, I think that we would have no
further problem in the hearing.

Finally, I would like to introduce my dear husband, John. We
met on a law review assignment at Stanford University Law School
and will celebrate our 29th wedding anniversary in December.
John has been totally and unreservedly and enthusiastically sup-
portive of this whole nomination and this endeavor, and for that I
am very grateful. Without it, it would not have been possible.
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I would like to introduce my sister, Ann Alexander, and her
husband, Scott Alexander. They live in Tucson, and are the repre-
sentatives of my close family at this hearing.

Thank you, Mr. Chairman and members of the committee. I
would like to thank you for allowing me this time and this opportu-
nity. I would now be happy to respond to your questions.

The CualkmaN. We will now have questioning of the nominee by
members of the committee. I presume before we go into this, the
metnbers of the committee who accompany you there will prefer to
return to their seats or elsewhere.

There will be two rounds of questions of 15 minutes each by the
respective members of the committee; then, possibly it may be
necessary to go a little further.

Judge O’Connor, the chairman will begin by propounding certain
questions to you. We have a timing light system here, which will
confine each member to 15 minutes. When the light turns yellow,
it means we have 1 minute left; when it turns red, it means the
time is up and the gavel will fall at that time.

EXPERIENCE IN ALL THREE BRANCHES OF GOVERNMENT

Judge O'Connor, you have been nominated to serve on the high-
est court in our country. What experience qualifies you to be a
Justice of the U.S. Supreme Court?

Judge O'Connor. Mr. Chairman, I suppose I can say that noth-
ing in my experience has adequately prepared me for this appear-
ance before the distinguished committee or for the extent of the
media attention to the nomination. However, I hope that if I am
confirmed by the Senate, and when the marble doors of the Su-
preme Court close following that procedure, that my experience in
all three branches of State government will provide some very
useful background for assuming the awesome responsibility of an
Associate Justice of the U.S. Supreme Court.

My experience as an assistant attorney general in the executive
branch of State government and my experience as a State legisla-
tor in the Arizona State Senate and as senate majority leader of
that body, my experience as a trial court judge in the Superior
Court of Maricopa County and my experience as a judge in the
Arizona Court of Appeals in the appellate process, have given me a
greater appreciation for the concept and the reality of the checks
and balances of the three branches of government. 1 appreciate
those very keenly.

My experience in State government has also given me a greater
appreciation, as I have indicated, for the strengths and the needs of
our federal system of government, which envisions, of course, an
important role for the States'in that process.

My experience on the trial court bench dealing with the realities
of criminal felony cases and with domestic relations cases and with
general civil litigation has taught me how our system of justice
works at its most basic level.

1 hope and I trust that those experiences are valuable ones in
relation to the work of the U.S. Supreme Court as the final arbiter
of Federal and constitutional law as it is applied in both the State
and the Federal courts throughout the Nation.

B7-101 O—Bl——5
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The CramrMAN. Judge FConnor, the phrase “judicial activism”
refers to the practice of the judicial branch substituting its own
policy preferences for those of elected Representatives. Would you
comment on this practice in the Federal courts and state your
views on the proper role of the Supreme Court in our system of
government?

Judge (YConnor. Mr. Chairman, I have of course made some
written comments about this in the committee’s questionnaire, and
in addition to those comments [ would like to say that I believe in
the doctrine and philesophy of the separation of powers. It is part
of the genius of our system.

The balance of powers concept and the checks and balances
provided by each of the three branches of Government in relation
to each other is really crucial to our system. In order for the
system to work, it seems to me that each branch of Government
has a great responsibility in striving to carry out its own role and
not to usurp the role of the other branches of Government.

Certainly each branch has a very significant role in upholding
the Constitution. It is not just the judicial branch of Government
that has work to do in upholding the Constitution. It is indeed the
- Congress and the executive branch as well.

It is the role and function, it seems to me, of the legislative
branch to determine public policy; and it is the role and function of
the judicial branch, in my view, to interpret the enactments of the
legislative branch and to apply them, and insofar as possible to
determine any challenges to the constitutionality of those legisla-
tive enactments.

In carrying out the judicial function, I believe in the exercise of
judicial restraint. For example, cases should be decided on grounds
other than constitutional grounds where that is possible. In gener-
al, Mr. Chairman, I believe in the importance of the limited role of
Government generally, and in the institutional restraints on the
judiciary in particular.

PERSONAL AND JUDICIAL PHILOSOPHY ON ABORTION

The CHAIRMAN. Judge O’Connor, there has been much discussion
regarding your views on the subject of abortion. Would you discuss
your philosophy on abortion, both personal and judicial, and ex-
plain your actions as a State senator in Arizona on certain specific
matters: First, your 1970 committee vote in favor of House bill No.
20, which would have repealed Arizona’'s felony statutes on abor-
tion. Then I have three other instances I will inquire about.

Judge O'Connor. Very well. May 1 preface my response by
saying that the personal views and philosophies, in my view, of a
Supreme Court Justice and indeed any judge should be set aside
insofar as it is possible to do that in resolving matters that come
before the Court.

Issues that come before the Court should be resolved based on
the facts of that particular case or matter and on the law applica-
ble to those facts, and any constitutional principles applicable to
those facts. They should not be based on the personal views and
ideology of the judge with regard to that particular matter or issue.
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Now, having explained that, I would like to say that my own
view in the area of abortion is that I ain opposed to it as a matter
of birth control or otherwise. The subject of abortion is a valid one,
in my view, for legislative action subject to any constitutional
restraints or limitations.

I think a great deal has been written about my vote in a Senate
Judiciary Committee in 1970 on a bill called House bill No. 20,
which would have repealed Arizona’s abortion statutes. Now in
reviewing that, I would like to state first of all that that vote
occurred some 11 years ago, to be exact, and was one which was
not easily recalled by me, Mr. Chairman. In fact, the committee
records when 1 looked them up did not reflect my vote nor that of
other members, with one exception.

It was necessary for me, then, to eventually take time to look at
news media accounts and determine from a contemporary article a
reflection of the vote on that particular occasion. The bill did not
go to the floor of the Senate for a vote; it was held in the Senate
Caucus and the committee vote was a vote which would have taken
it out of that committee with a recommendation to the full Senate.

The bil! is one which concerned a repeal of Arizona’s then stat-
utes which made it a felony, punishable by from 2 to 5 years in
prison, for anyone providing any substance or means to procure a
miscarriage unless it was necessary to save the life of the mother.
It would have, for example, subjected anyone who assisted a young
woman who, for instance, was a rape victim in securing a D. & C.
procedure within hours or even days of that rape.

At that time I believed that some change in Arizona statutes was
appropriate, and had a bill been presented to me that was less
sweeping than House bill No. 20, I would have supported that. It
was not, and the news accounts reflect that I supported the com-
mittee action in putting the bill out of committee, where it then
died in the caucus.

I would say that my own knowledge and awareness of the issues
and concerns that many people have about the question of abortion
has increased since those days. It was not the subject of a great
deal of public attention or concern at the time it came before the
committee in 1970. I would not have voted, I think, Mr. Chairman,
for a simple repealer thereafter.

The CaairMAN, Now the second instance was your cosponsorship
in 1973 of Senate bill No. 1190, which would have provided family
planning services, including surgical procedures, even for minors
without parental consent.

Judge O’ConNNoOR. Senate bill No. 1190 in 1%73 was a bill in which
the prime sponsor was from the city of Tucson, and it had nine
other cosigners on the bill. I was one of those cosigners.

I viewed the bill as a bill which did not deal with abortion but
which would have established as a State policy in Arizona, a policy
of encouraging the availability of contraceptive information to
people generally. The bill at the time, I think, was rather loosely
drafted, and I can understand why some might read it and say,
“What does this mean?”

That did not particularly concern me at the time because I knew
that the bill would go through the committee process and be
amended substantially before we would see it again. That was a
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rather typical practice, at least in the Arizona legislature. Indeed,
the bill was assigned to a public health and welfare committee
where it was amended in a number of respects.

It did not provide for any surgical procedure for an abortion, as
has been reported inaccurately by some. The only reference in the
bill to a surgical procedure was the following. It was one that said:

A physician may perform appropriate surgical procedures for the prevention of
conception upon any adult who requests such procedure in writing.

That particular provision, 1 believe, was subsequently amended
out in committee but, be that as it may, it was in the bill on
introduction.

Mr. Chairman, I supported the availability of contraceptive infor-
mation to the public generally. Arizona had a statute or statutes
on the books at that time, in 1973, which did restrict rather dra-
matically the availability of information about contraception to the
public generally. It seemed to me that perhaps the best way to
avoid having people who were seeking abortions was to enable
people not to become pregnant unwittingly or without the inten-
tion of doing so.

The CHAIRMAN. The third instance, your 1974 vote against House
Concurrent Memorial No. 2002, which urged Congress to pass a
constitutional amendment against abortion.

Judge O'CoNnnNor. Mr. Chairman, as you perhaps recall, the Rowe
v. Wade decision was handed down in 1973. I would like to mention
that in that year following that decision, when concerns began to
be expressed, I requested the preparation in 1973 of Senate bill No.
1333 which gave hospitals and physicians and employees the right
not to participate in or contribute to any abortion proceeding if
they chose not to do so and objected, notwithstanding their employ-
ment. That bill did pass the State Senate and became law.

The following year, in 1974, less than a year following the Rowe
v. Wade decision, a House Memorial was introduced in the Arizona
House of Representatives. It would have urged Congress to amend
the Constitution to provide that the word person in the 5th and
14th amendments applies to the unborn at every stage of develop-
ment, except in an emergency when there is a reasonable medical
certainty that continuation of the pregnancy would cause the death
of the mother. The amendment was further amended in the Senate
Judiciary Committee.

I did not support the memorial at that time, either in committee
or in the caucus.

The CHAIRMAN. Excuse me. My time is up, but you are right in
the midst of your question. We will finish abortion, one more
instance, and we will give the other members the same additional
time, if you will proceed.

Judge O’CoNNoR. 1 voted against it, Mr. Chairman, because 1 was
not sure at that time that we had given the proper amount of
reflection or consideration to what action, if any, was appropriate
by way of a constitutional amendment in connection with the Rowe
v. Wade decision.

It seems to me, at least, that amendments to the Constitution are
very serious matters and should be undertaken after a great deal
of study and thought, and not hastily. I think a tremendous
amount of work needs to go into the text and the concept being
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expressed in any proposed amendment. I did not feel at that time
that that kind of consideration had been given to the measure. I
understand that the Congress is still wrestling with that issue after
some years from that date, which was in 1974.

Thank you, Mr. Chairman.

The CHAIRMAN. Now the last instance is concerning a vote in
1974 against a successful amendment to a stadium construction bill
which limited the availability of abortions.

Judge O’ConnNoR. Also in 1974, which was an active year in the
Arizona Legislature with regard to the issue of abortion, the
Senate had originated a bill that allowed the University of Arizona
to issue bonds to expand its football stadium. That bill passed the
State Senate and went to the House of Representatives.

In the House it was amended to add a nongermane rider which
would have prohibited the performance of abortions in any facility
under the jurisdiction of the Arizona Board of Regents. When the
measure returned to the Senate, at that time 1 was the Senate
majority leader and I was very concerned because the whole sub-
ject had become one that was controversial within our own mem-
bership.

I was concerned as majority leader that we not encourage a
practice of the addition of nongermane riders to Senate bills which
we had passed without that kind of a provision. Indeed, Arizona’s
constitution has a provision which prohibits the putting together of
bills or measures or riders dealing with more than one subject. I
did oppose the addition by the House of the nongermane rider
when it came back.

It might be of interest, though, to know, Mr. Chairman, that also
in 1974 there was another Senate bill which would have provided
for a medical assistance program for the medically needy. That was
Senate bill No. 1165. It contained a provision that no benefits
would be provided for abortions except when deemed medically
necessary to save the life of the mother, or where the preghancy
had resulted from rape, incest, or criminal action. I supported that
bill together with that provision and the measure did pass and
become law.

The CHaigrMaN. Thank you. My time is up. We will now call
upon Senator Biden.

Senator BipeN. Thank you, Mr. Chairman.

JUDICIAL ACTIVISM

Judge, it is somewhat in vogue these days to talk about judicial
activism and judicial intervention, usurpation of legislative respon-
sibility and authority, et cetera.

When those terms are used, and they are—although the chair-
man did define his meaning of judicial activism—I suspect you
would get different definitions of judicial activism from different
members of the committee and the academic and judicial profes-
sions. One of the things I would just like to point out as this
questioning proceeds is that judicial activism is a two-edged sword.

There is the instance where the judiciary determines that al-
though there is no law that the Congress or a State legislature has
passed on a particular issue, that there in fact should be one, and
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the judge decides to take it upon himself or herself to, through the
process of a judicial decision, in effect institute a legislative prac-
tice.

There is also the circumstance where there are laws on the books
that the judiciary has, in a very creative vein, in varying jurisdic-
tions and on the Federal bench, constructed rationaies for avoiding.
However, today when we talk about judicial activism what comes
to mind in almost everyone’s mind is the Warren Court and liberal
activists,

You are about to be confronted, I would humbly submit, by what
I would characterize as conservative activists who do not believe
they are being activists; who do not believe that they are in fact
suggesting that judges should usurp the power of the Congress;
who do not believe that they are suggesting that there should be a
usurpation of legislative authority when in fact, I would respectful-
ly submit, you will soon find that that is exactly what they are
suggesting.

For example, in your William & Mary Law Review article you
discussed the role of the State courts relative to the Federal courts
and you believe, if I can oversimplity it, that Federal courts should
give more credence, in effect, to State court decisions interpreting
the Federal Constitution. You seem somewhat worried about the
expansion by the Congress of litigation in the Federal courts under
42 United States Code, section 1983, the civil rights statute.

Then you go on to say, “Unless Congress decides to limit the
availability of relief under that statute . . .” and you go from
there. I am wondering whether or not you would consider yourself
as a judicial activist if on the Court you followed through with your
belief—as I understand the article—that there is in fact too wide
an expansion of access to the Federal courts under the civil rights
statute, whether or not you would implement that belief, absent
the amendment by Congress of the civil rights statute to which you
referred. Would you be an activist in that circumstance, if you
limited access to the Federal courts under the civil rights statutes
absent a congressional change in the law?

Judge O'Connok. Senator Biden, as a judge I would not feel that
it was my role or function to in effect amend the statute to achieve
a %pa] which I may feel is desirable in the sense or terms of public
policy.

Senator BIDEN. Right.

Judge (¥ Connor. I would not feel that that was my appropriate
function. If I have suggested that Congress might want to consider
doing something, then I would feel that it is indeed Congress which
should make that decision and I would not feel free as a judge to,
in effect, expand or restrict a particular statute to reflect my own
views of what the goals of sound public policy should be.

Senator BipeN. I thank you for that answer because I fear that—
although it probably would be clarified in subsequent questioning—
my fear as this hearing began was that we would confuse the
substantive issue of judicial activism, usurpation which should be
addressed, and which I think has occurred in many instances, with
a rigid view of an ideological disposition of a particular judge. A
conservative judge can be a judicial activist. A conservative can be
a judicial activist, just as a liberal judge could be a judicial activist.
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In trying to examine the criteria which should be useds in terms
of fulfilling our responsibility as U.S. Senators in this committee
under the Constitution, performing our role of advice and consent,
a professor at the University of Virginia Law School summarized
what he considered to be some of the criteria. Let me just cite to
you what his criteria are:

He says first, the professional qualifications are integrity, profes-
sional competence, judicial temperament and legal, intellectual,
and professional credentials. Second, he mentions the nominee
being a public person, one whose experience and outlook enables
her to mediate between tradition and change and preserve the best
of the social law and social heritage while accommodating law for
the change in need and change in perception. Third, she would in
some ways provide a mirror of the American people to whom
people with submerged aspirations and suppressed rights can look
with confidence and hope.

In a general sense, do you agree with those criteria as set out?

Judge O’ConnNoR. Senator, I agree that it is important for the
American people to have confidence in the judiciary. It appears to
me that at times in recent decades some of that confidence has
been lacking. I think it is important that we have people on the
bench at all levels whom the public generally can respect and
accept and who are regarded as being ultimately fair in their
determination of the issues to come before the courts. For that
reason, judicial selection is a terribly important function at the
Federal as well as the State levels,

Senator Bipen. Judge, in response to the gquestionnaire you
stated—and I think you essentially restated it to the chairman a
moment ago—that judges are “required to avoid substituting their
own view of what 1s desirable in a particular case for that of the
legislature, the branch of government appropriately charged with
making decisions of public policy.”

I assume from that you do not mean to suggest that you as a
Supreme Court judge would shrink from declaring unconstitutional
a law passed by the Congress that you felt did not comport with
the Constitution.

Judge O'ConNoOR. Senator, that is the underlying obligation of
the U.S. Supreme Court. If indeed the case presents that issue, if
there are no other grounds or means for resolving it other than the
constitutional issue, then the Court is faced squarely with making
that decision.

I am sure that such a decision, namely to invalidate an enact-
ment of this body, is never one undertaken by the Court lightly. It
is not anything that I believe any member of that Court would
want to do unless the constitutional requirements were such that it
was necessary, in their view. I think there have been only, perhaps,
100 instances in our Nation’s history, indeed, when the Court has
invalidated particular Acts of Congress.

Senator BiDEN. There have been many more instances where
they have invalidated acts of State legislatures.

Judge O’ConnNoOR. Yes, that is true.

Senator BipEN. The second concern I have with your view of
what constitutes activism on the Court and of what your role as a
Supreme Court Justice would be is that it seems, trom the com-
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ments by many of my colleagues on both sides of the aisle over the
past several years and the comments in the press, that the Su-
preme Court should not have a right to change public policy absent
a statutory dictate to do so.

I wonder whether or not there are not times when the Supreme
Court would find it appropriate—in spite of the fact that there
have been no intervening legislative actions—to reverse a decision,
a public policy decision, that it had 5, 10, 20, or 100 years previous-
ly confirmed as being in line with the Constitution.

A case in point: In 1954, after about 60 years and with no major
intervening Federal statute, to the best of my knowledge, the Su-
preme Court said in Brown v. The Board of Education of Topeka
that the “separate but equal” doctrine adopted in the Plessy v.
Ferguson case has no place in the field of public education,

Here is a case where, as I understand it, there was no interven-
ing statutory requirement suggesting that ‘“separate but equal” be
disbanded, and where the Court up to that very moment—with a
single exception involving a law student and where that law stu-
dent could sit, to the best of my knowledge—where the Court had
up to that time held consistently that ‘‘separate but equal” was
equal and did comport with the constitutional guarantees of the
14th amendment, then decided that that is no longer right.

They changed social policy; a fundamental change in the view of
civil rights and civil liberties in this country was initiated by a
court. It was not initiated by a court, it was brought by plaintiffs,
but the action of changing the policy was almost totally at the
hands of the Supreme Court of the United States.

I wonder, first, whether or not you would characterize that as
judicial activism and if so, was it right? If not, if it was not judicial
activism, how would you characterize it, in order for me to have a
better perception of what your view of the role of the Court is
under what circumstances, so that you do not get caught up in the
self-proclaimed definitions of what i1s activism and what is not that
are being bandied about by me and others in the U.S. Senate and
many of the legal scholars writing on this subject?

Judge O'ConnoRr. The Brown v. Board of Education cases in 1954
involved a determination, as I understand it, by the Supreme Court
that its previcus interpretation of the meaning of the 14th amend-
ment, insofar as the equal protection clause was concerned, had
been erroneously decided previously in Plessy v. Ferguson s¢ :uany
years before,

I do not know that the Court believed that it was engaged in
judicial activism in the sense of attempting to change social or
public policy but rather I assume that it believed it was exercising
its constitutional function to determine the meaning, if you will, of
the Constitution and in this instance an amendment to the Consti-
tlétion. That, 1 assume, is the basis upon which the case was decid-
ed.

Some have characterized it as you have stated, as judicial activ-
ism. The plain fact of the matter is that it was a virtually unani-
mous decision, as I recall, by Justices who became convinced on the
basis of their research into the history of the 14th amendment that
indeed separate facilities were inherently unequal in the field of
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public education. For that reason it rendered the decision that it
did.

This has occurred in other instances throughout the Court’s his-
tory. I am sure many examples come to mind, and I think by
actual count they may approach about 150 instances in which the
Court has reversed itself on some constitutional doctrine over the
years, or in some instances doctrine or holdings that were not
those of constitutional dimension.

Senator BineN. If I can interrupt you just for a moment, I think
you are making the distinction with a difference, and I think it is
an important distinction to be made. I just want to make sure that
I understand what you are saying, and that is that, as I understand
what you are saying, social changes—the postulates that Roscoe
Pound spoke of—those societal changes that occur regarding social
mores must in some way, at some point, be reflected in the law. If
they are not, the law will no longer reflect the view of the people.

It seems as though we should understand that when in fact the
legislative bodies of this country have failed in their responibili-
ties—as they did in the civil rights area—to react to the change,
the change in the mores of the times, and see to it that that is
reflected in the law, on those rare occasions it is proper for the
Court to step in.

As Judge Colin Sites of the third circuit said, “It is understand-
ably difficult to maintain rigid judicial restraint when presented
with a citizen’s grievance crying out for redress after prolonged
inaction for inappropriate reasons by other branches of Govern-
ment.”’

Judge O’'Connor. Well, Senator, with all due respect I do not
believe that it is the function of the judiciary to step in and change
the law because the times have changed or the social mores have
changed, and I did not intend to suggest that by my answer but
rather to indicate that I believe that on occasion the Court has
reached changed results interpreting a given provision of the Con-
stitution based on its research of what the true meaning of that
provision is—based on the intent of the framers, its research on the
history of that particular provision. I was not intending to suggest
that those changes were being made because some other branch
had failed to make the change as a matter of social policy.

Senator BIDEN. Yes, I am suggesting that. My time is up. Maybe
on my second round we can come back and explore that a little
more.

Thank you very much, Judge.

The CHAIRMAN. Thank you.

Senator Mathias.

IMPACT OF LEGISLATIVE BACKGROUND

Senator MatHias. Thank you, Mr. Chairman.

Taking up, Judge O’Connor, where Senator Biden left off, I seem
to recall that Blackstone—if it is not too conservative to quote
Blackstone—once said that the law is the highest expression of the
ethic of the Nation. Determining exactly what that law is or what
that ethic is is, of course, the job that you will face.
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One of the frequent tasks of the Supreme Court is to define the
intent of Congress, to define the will of Congress in a given legisla-
tive expression. S8enator Thurmond has pointed out that you will be
the first nominee to the Court in 43 years to have had legislative
experience. How do you think your legislative background is going
to impact on your approach to this particular aspect of the job of a
Justice?

Judge ’Connor. Well, I think, Senator Mathias, it would impact
in much the same way it has in my role as a State court judge. I do
well understand, I think, the difference between legislating and
judging.

As a legislator it was my task to vote on public policy issues and
to try to translate into statutory form certain precepts that were
developed as-a matter of social or public policy in ways which
would then govern the residents of our State.

As a judge it is not my function to continue to try to develop
public policy by means of making the law. It is simply my role to
interpret the laws which the legislature has passed, to try to do
that 1in accordance with the intent of the framers.

1 have discovered that that is not always easy and that some-
times legislators fail to express their intention as clearly as one
- might like. Sometimes legislators—because all of us are human—
fail to think about another situation that might arise that would be
impacted by the legislation. Then the judge is left with the duty of
trying to interpret the intent as best he or she can in carrying out
the apparent intent of the legislature.

Senator MaTtH1As. Well, of course, you are right that legislators—
and I bear my full share of the responsibility for this—legislators
do not always express in their drafting the precise intent of a given
statutory enactment, and that casts upon the court an extra
burden, a burden both in volume and in the quality of interpreta-
tion of law.

However, beyond that question of draftsmanship there is often
some doubt in the minds of legislators as to the constitutionality of
an enactment. I am sure this never happens in the Arizona legisla-
ture but it does occasionally happen around here, that people will
say:

Well, T am not sure whether this is constitutional or not but I think it is a good

idea, and therefore I am going to vote for it because there is always the Supreme
Court who will make the ultimate decision about the constitutionality.

Now Chief Justice Burger has written that:

In the performance of assigned constitutional duties, each branch of Government
must initially interpret the Constitution, and the interpretation of its power by any
branch is due great respect from the others.

Having in mind the fact that we, as legislators, know that some-
times we make a jump in the dark on the constitutional question,
how do you feel about Chief Justice Burger’s statement?

Judge O'ConnNoR. Senator, I appreciate the problem that you are
talking about. Indeed, in the Arizona Legislature it was not uncom-
mon that legislators would say, “Well, we have no idea if it is
constitutional. Maybe it is not but we are going to pass it anyway.”
That, indeed, does then move the question along to the judicial
branch ultimately.
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I agree with what I understand Justice Berger to be saying, to
wit, that each branch of Government including the legislative
branch has a responsibility and a role in upholding and under-
standing the Constitution and in attempting to pass laws, if you
will, in compliance with the intent of our Constitution. I referred
to that earlier in some remarks I made. I think it is very important
that each branch of Government carry out its function in preserv-
ing and complying and living within the dictates of the Constitu-
tion.

Senator MaTHias. However, that would not prevent you from
functioning with too great a respect for the views of the legislative
branch if in fact you clearly felt the legislative branch had acted in
either ignorance or in error?

Judge O'ConnNor. That is correct, Senator Mathias. If I were
convinced, based on research that I did and the briefs and the
arguments in a given case, that a particular enactment was uncon-
stitutional, ] would so hold.

CONSTITUTIONAL CONVENTION

Senator MaTtHIias. Let me ask you a question that may be a little
bit unfair because it is very difficult to recall all the votes that you
may have cast in your legislative career. I know I would find it
very difficult. However, to the best of your recollection, do you
recall any votes in which you called for a constitutional convention
to revise the U1.S. Constitution in any particular?

Judge O’ConNoOR. I am not sure that I do. We dealt over the 5-
year interval in the Arizona Legislature with literally thousands of
measures, and I have learned to do two things in my public life:
One is to have a short memory, and the other is to have a thick
skin, and they have stood me in good stead on some occasions.
[Laughter.]

However, I cannot recall. I do believe, however, that we have had
memorials presented during my time in the legislature which did
on occasion call for a constitutional convention to address a partic-
ular measure, and 1 may or may not have had occasion to vote on
that. At that time I think it was not generally perceived by people
to present the kinds of problems that subsequent analysis by schol-
ars has indicated might be the case if that method were pursued.

Senator MaTHias. I appreciate that answer. Let me say that I am
not so much interested in how you may have voted on any particu-
lar such memorial or resolution, as I am in whether or not you
have considered that question because it seems to me that that
question is one of the great unknowns that faces us today.

We are within a few States of a call for a constitutional conven-
tion. There is a great void in constitutional law as to exactly how a
constitutional convention would be called, would be assembled, or
would operate. Now would it be your view, if a constitutional
convention were to be called—the closest call right now is on the
question of a balanced budget—whether the convention would be
limited to just the subject which was the occasion for the call, or
could it become a general constitutional convention as happened in
1787 and look to a general revision of the entire Constitution?
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Judge (’CoNNOR. Senator Mathias, this is one of the intriguing
and great questions of contemporary concern, I would say, because
indeed as you have pointed out we are quite close to having a
sufficient number of requests for a convention to consider an
amendment, that consideration of these matters is now important,
I think, to the Congress and to people generally.

As you are no doubt aware, in our Nation's history we have not
heretofore used the convention method as a method of amending
the Constitution. Therefore, we have absolutely no experience to
draw upon other than that convention in which our Constitution
was originally drafted.

There are a number of scholarly articles which have been writ-
ten about the question, and as might be expected, the scholars
differ greatly in their view of precisely the question you have
asked, to wit, whether the scope of the constitutional convention
can be limited or not. I think the American Bar Association did a
rather thorough study on the question and reached one conclusion.
Professors Gunther and van Alstein and others who have written
on the subject have reached differing conclusions.

1 think it simply is one of the unanswered questions. Indeed, it is
even uncertain, I suppose, whether those questions raise political
questions which the Supreme Court would ultimately decide or
whether they do not.

Senator MaTHias. In many respects I think that we could all
hope that it will remain an unanswered question, and that you will
not have to, in your days in the Court, help to provide an answer
because the dangers are very real. However, I really wanted to
raise the subject with you and to find out if you were troubled as 1
am by the possibility of a runaway convention that would go far
beyond the mandate of its call.

Judge O’'Connor. Well, Senator, it does of course pose concerns
to many people, and as I have indicated, to the best of my knowl-
edge we have no answers.

INDEPENDENCE OF FEDERAL COQURTS

Senator MaTHias. The power of the Federal judiciary has been a
very controversial subject since the founding of the Republic.
Thomas Jefferson, among others, was very critical of the authority
granted to the Federal courts, and so throughout our history there
have been periods of attempts to curb the courts, to limit the
jurisdiction of the courts.

It has been suggested that Congress should have the power to
overrule the constitutional decisions of the Supreme Court, and
various devices to dilute or limit the power of Federal judges,
attempts to limit jurisdictions of courts.

What impact do you think that proposals of this sort would have
on our system of Federal Government as we have known it in our
lifetime?

Judge O'Connor. If some of the pending proposals were adopted
and jurisdiction were limited, Senator, over a given subject matter.

Senator MaTHias. Well, let me be a little more specific: What
impact on the doctrine of judicial independence would be—what do
you think would flow from such decisions?
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Judge O’Connor. Well, article 3 of the Constitution dealing with
the judicial branch provides, of course, that we will have one
Supreme Court and such inferior courts as Congress shall from
time to time establish. That contemplates, I suppose, the capacity
of Congress to determine the extent to which we will have lower
Federal courts.

I am sure you are aware, also, that it has been held, I believe in
the Palmore case, that Congress has power to withhold giving all of
the jurisdiction to the lower Federal courts that it has authority to
give. Congress has traditionally, I think, acted in the field of deter-
mining, for instance, statutes of limitations and length of time
within which appeals may be filed, and other procedures which do
impact directly on the jurisdiction of the Federal courts in one way
or another. These have been traditional exercises of that power.

In section 2 of article 3 dealing with the appellate jurisdiction of
the Supreme Court, again the Constitution at least refers to such
exceptions and regulations as the Congress may impose, and that
has not been tested often in the Nation's history. As you know, I
think we have the ex parte McCardle case in about 1868, and I am
not sure that we have much else in the way of case law defining
exactly the contemplated power of Congress in that area.

Senator MaTHIAS. That is exactly, of course, the point of my
question, that there is a certain constitutional grant of specific
authority to Congress to erect the Federal courts and generally to
provide the guidelines for their jurisdiction. However, does that
grant of constitutional power have to he viewed in context with the
other provisions of the Constitution, the Bill of Rights included?

Again to be specific, Justice Brandeis referred to separation of
powers, and he said that the doctrine of the separation of powers
was adopted not to promote efficiency but to preclude the exercise
of arbitrary power. The purpose was not to avoid friction but, by
the means of the inevitable friction incident to the distribution of
the governmental powers among three departments, to save the
people from autocracy.

How do you view the independence of the Federal courts as a
part of that fabric of constitutional government which has to be
respected?

Judge (’ConNoRr. I do view the independence of the judiciary as
an important aspect of our system of checks and balances. I also
believe that it was at least contemplated by the framers of the
Constitution, perhaps, that the judicial branch would ultimately be
in a position to determine what is the supreme law of the land in
the sense of interpreting, if you will, the meaning of the Constitu-
tion and interpreting, as needed, enactments of Congress.

Now to the extent that that jurisdiction is removed, that function
of the judicial branch, I suppose, is no longer performed, or per-
haps it freezes into place previous determinations and they simply
remain on the books as the last pronouncements. These are issues,
of course, that we have not faced directly.

Senator MaTHias. I would like to pursue this with you a little
but we cannot do it at the present time.

Thank you, Judge.

The CuairMaN. Thank you.
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We had planned to recess at 12:30 until 2:30. We will still come
back at 2:30. However, Senator Simpson has an emergency and he
has to catch a plane, so the chairman is going to run on beyond
12:30 in order to accommodate Senator Simpson to propound his
questions.

Senator Simpson, we will call upon you at this time. In that way,
we do not discommode anybody of his regular place. In other
words, we are taking that much time out of our lunch hour.

Senator SimMpsonN. I do not think I will take the full 15 minutes.

The CHaIRMAN. That is all right. You go right ahead. We are
glad to accommodate you.

Senator SiMpson. Thank you very much. You certainly have
always done that, Mr. Chairman, and I am deeply appreciative of
it.

I am not going to get into issues about abortion, which is an
anguishing personal decision, and those of us who have made
public statements on that issue I think at least consistently try to
stay with those public statements. I know that when I explained
my position on it, it had very seriously been thought through by
me with counsel with my remarkable family of a wife and three
children too, so I will not delve into that because it is so critically
personal.

1 certainly recall very well in my legislative experience dealing
with riders on bills. That is quite a process in itself, and especially
as a majority floor leader in trying to keep a clean bill floating if
one could without getting weighted down with riders, so I under-
stand that one.

The issues of the Constitution are so critical to us all as legisla-
tors, and I remember so well so many discussions as we legislated,
how someone would rise and say, “You cannot do that. That is
unconstitutional.” This always used to test us on the floor, and
then we would say, “Pass it anyway and let the judge decide.” I
remember that ploy so well.

I was also interested, as Senator Biden was, in your article in the
William & Mary Law Journal. There are, I think, 30 opinions of
yours that have been reviewed by the examining authorities. Cer-
tainly your public commentaries in that article might be the fresh-
est.

NO FINALITY IN THE CRIMINAL JUSTICE FIELD

Now in that there is one thing that I honed in on because it is of
great interest to me, and that is trying to reach what I refer to as
the ‘“finality of judgment” in this land. I think your comment was
that:

It is a step in the right direction to defer to the State courts and give finality to

their judgments on Federal constitutional questions where a full and fair adjudica-
tion has been given in the State court,

I think that that is one of the things that has caused us to have
such a general reflection of negativism about Federal and State
courts, is a lack of finality in judgment, especially perhaps in the
criminal field. I mean, how many times can one go on to exhaust
due process. We also find this in an area in which I now have come
to have a great interest, in immigration and naturalization mat-
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ters, where we have procedures which, when you are through with
them all, you can start over, procedures which do not really give
confidence in the judicial system.

Anyway, on this issue of finality of judgment, how do we—given
the concept that you state and this need for a determination of full
and fair adjudication having been provided in the State courts—my
question is, I guess, who would then make that determination?
Would that then be a determination made by the Supreme Court?
Would that be a request for certiorari upon an already burdened
court? What might you share with me as to your view on that and
how that might be carried out?

Judge O’ConnNor. Well, Senator Simpson, first of all I think it is
a serious concern to a lot of people that there is no finality in the
criminal justice field to a given decision, even after an appeal has
been heard and resolved, long after the conviction in question, and
even after one series of post-conviction petitions for relief, there
are others that can be followed in an unending series. I think that
is one thing that has caused the public to have some concern about
the proper function of the judicial system in that area.

Now how we can attack the problem is something that I think
has to be considered by both the courts and the Congress in this
field because we are talking about the interrelationship between
the State court system and the Federal court system as it relates to
Federal constitutional issues. Both the State courts and the Federal
courts have a role in determining Federal constitutional issues.
State court judges take an oath to support the U.S. Constitution
just as Federal court judges do, and there is a reason for that,
’i)ecause many of these issues are first raised at the State court
evel.

To the extent that we want to permit State court judgments to
become final on the question, it then becomes a matter in part of
how the Federal courts view the question and in part how Congress
views it because each can play a role in saying, “Enough is
enough.” To the extent that a State court has given a full and fair
adjudication on a given issue, even though it may involve a Federal
constitutional issue, then perhaps we should be more willing at
some point to give finality to that State court determination.

I have seen at least evidence in Supreme Court decisions that
would indicate a move in that direction, the cases that have said,
“All right, in the 4th amendment area, if there has been a full and
fair hearing at the State level we will not grant a Federal habeas
corpus to review it.” Now that was a holding of the 11.S. Supreme
Court, in effect.

In addition, Congress could review it. Certainly the present struc-
ture requires the Supreme Court to take appellate jurisdiction of
certain holdings, and perhaps the Congress would consider making
that not mandatory in the future but consider at least whether
that should be handled much like other petitions for certiorari are
handled. Therefore, I think in response really that both the courts
and the Congress could have a role.

Senator SiMpsoN. That is of interest to me, I guess because it has
piqued my interest as to how we might go about it legislatively,
and T guess we will try to look into—and this does not have
anything to do with your new duties—but whether there are other
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methods short of an appeal to the Supreme Court to do this, other
than bringing us back virtually to the same position we are in
right now with regard to the ready access to the Federal courts
through the one instance of the section 1983. Therefore, that is
that, and I can visit with you later on that, and I shall.

There was a second point about your article which was thought-
provoking to me, and that was a suggestion of a repeal of the
Federal statute which would allow attorneys costs to be paid to
successful plaintiffs in civil rights cases. In dealing with that, I
have I guess a concern as to whether that might not deny access to
the courts for some individuals with valid complaints but with, of
course, the financial inability to proceed or obtain legal assistance.

Is there any middle ground, in your mind, short of total repeal of
that provision that might be acceptable, some modification that
would address that issue without cutting off the rights of a poten-
tial litigant?

Judge O’'ConNnNoR. Senator Simpson, yes, and I think the point is
well-taken. Obviously there are people whose rights have been
abused or deprived in some fashion who are entitled to bring suit,
and who if they do not have the means to do it need a provision
whereby they can recover attorneys fees, else they are not likely to
get the kind of legal advice that would be required to get them
relief. Therefore, it is understandable that some provision be there.

I think in the article I mentioned that other avenues could be
explored short of a total repealer, and so it is not inappropriate
then for Congress to look at those provisions in section 1988 and
see whether some limitations are appropriate, whether a different
set of guidelines to the courts in allowing for attorneys fees would
be helpful, something that might discourage the specious claim and
the unwarranted one but not ever preclude the valid claim that
might be made by the indigent claimant.

Senator SimpsoN. Well, certainly those are some of the problems
with any type of public defender system or public prosecutor
system, and that is an unfortunate opportunity viewed in some of
the minds of my brethren—in my other life I was an attorney—
who view that as an ability to raid the treasury of a State or the
Federal Treasury.

Finally, just one other question that has to do with what Senator
Mathias was referring to, and I guess just a wrap-up in that area
with regard to your extensive experience at the State level. I think
you bring to the bench or will bring to the Supreme Court Bench a
fresh perspective on Federal and State relations which I think has
been shunted somewhat in the last two or three decades because
simply there is no information to be put into the Supreme Court by
thosia who sit on the Supreme Court, a States’ voice issue, if you
would.

If I might just ask for you to give me a brief summary as to what
general improvements you might see in Federal-State judiciary
relationships, what do you see as desirable, and do you see yourself
as having a role in bringing that about and bringing it to fruition?

Judge O'Connor. Well, Senator, speaking to the last first, I am
interested in judicial administration. I have not, of course, had
experience in the Federal system, and I have a great deal to learn
with regard to the Federal bench and its system.
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Certainly I hope that we can always recognize the very great
importance that the State court system has in our overall system
of justice in this country. Indeed, the vast number of all ¢riminal
cases and all other cases, for that matter, are handled in the State
court system. That is the system that is doing the bulk of the work,
even though 1 know that you here in the Senate are hearing a
great deal about the great pressures that are being experienced in
the Federal courts due to their increase in business. However, if
you look at it overall it is the State courts that are handling such
great bulk of our work.

It is important that those courts function well, that they have
capable jurists, that they have an opportunity for training, and I
believe in good training of judges. It is possible to go to school and
learn something about being a judge, and we have programs like
that that are available. They are good programs and mernt support.

We have to be mindful of the interrelationship of the State and
Federal courts, and I hope give some finality where it is possible to
State court decisions, even in the Federal area. That is one of the
points that we just discussed, so I think there are ways to improve
it. Indeed, the occasion for that issue of the William & Mary Law
Review to which you refer was an interesting one which brought
together representatives of both the State and the Federal court
systems to give an overall view of the problems of the interrela-
tionships and to make some suggestions.

Senator SiMpsoN. Well, to me it is an exciting prospect that you
bring that additional dimension, which is not really discussed
greatly but I think is very important.

Mr. Chairman, thank you for being very gracious to me in recog-
nizing a special problem I have, and I apprec’ate that very much.

Thank you, Judge.

The CHAIRMAN. We will now stand in recess until 2:30.

[Whereupon, at 1:55 p.m., the committee recessed, to reconvene
at 2:30 p.m. the same day.]

AFTERNOON SESSION

The CrairMAN. The committee will come to order.
After the gavel raps, the press and photographers will withdraw.
Senator Kennedy?

DISCRIMINATION EXPERIENCE

Senator KEnnEDY. Thank you very much, Mr. Chairman.

Judge O'Connor, I do not think that there is any question in the
minds of millions of Americans that your nomination represents a
great victory for equality in our society, and millions of Americans
obviously are looking to you with a rightful sense of pride. You
have had a long and distinguished legal career.

I would like to ask you whether you have experienced discrimi-
nation as a woman over the period of that career and, if so, what
shape or form that has taken.

Judge O'ConnNoRr. Senator Kennedy, I do not know that I have
experienced much in the way of discrimination. When I was ad-
mitted to law school I was very happy that I was admitted to law
school at a fine institution. My only disappointment I think came
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when I graduated from law school at Stanford in 1952 and looked
for a position in a law firm in the private sector. I was not success-
ful in finding employment at that time in any of the major firms
with whom I had interviewed.

However, 1 did then find employment in the public sector. I
became a deputy county attorney in San Mateo County, Calif. It
was my experience at that time that in the public sector it was
much easier for young women lawyers to get a start. It was a
happy resolution for me in the sense that I really spent the bulk of
my life in the public sector. Therefore, that start turned out to be
very beneficial.

DISCREPANCY IN PAY

Senator KENNEDY. You were active in several efforts in Arizona
in the State senate to revise employment, domestic relations, and
property laws which discriminated against women. I think at that
time you pointed out the sharp discrepancies between the pay
which men and women often receive for similar work.

As you may have seen, recently there was a report by the EQC
about the continued aspects of job discrimination on the basis of
sex, and the pay discrepancy is still widespread. Do you find that it
is still widespread? Is this a matter of concern to you?

Judge (¥ Connor. It has always been a matter of concern to me. [
have spoken about it in the past and have addressed the fact that
there does seem to be a wide disparity in the earnings of women
compared to that of men.

We know that perhaps a portion of that is attributed to the fact
that women have traditionally at least accepted jobs in lower
;f)aying positions than has been true for men, and that may be a
actor.

When I went to the legislature in Arizona we still had on the
books a number of statutes that in my view did discriminate
against women. Arizona is a community property State, and the
management of the community personal property was placed with
the husband, for example. These were things that had been in
place for some years. I did take an active role in the legislature in
seeking to remove those barriers and to correct those provisions.

Senator KenneEpy. From your own knowledge and perception,
how would you characterize the level of discrimination on the basis
of sex today?

Judge O’'CoNNOR. Presently?

Senator KENNEDY. Yes.

Judge O’ConnNor. I suppose that we still have areas from State to
State where there remain some types of problems. We know that
statistically the earnings are still less than for men. I am sure that
in some cases and some instances attitudes still have not followed
along with some of the changes in legal provisions.

However, it is greatly improved. It has been very heartening to
me as a woman in the legal profession to see the large numbers of
women who now are enrolled in the Nation’s law schools, who are
coming out and beginning to practice law, and who are serving on
the bench. We are making enormous changes. I think these
changes are very welcome.
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Senator KENNEDY. In your response to the committee’s question-
naire—I think it is question No. 2—you gave an extensive answer
that mentions your concern and involvement in efforts to provide
greater equality for women and for many other groups. You specifi-
cally mention the legal aid for the poor. You mention the rights of
institutionalized persons. You refer to religious nondiscrimination.
You mention native Americans. You mention the mentally ill.

However, you do not mention two of the most obvious groups
who also have suffered from injustice and inequality; that is, black
Americans and Hispanic Americans. I wonder if you briefly would
discuss your perception of the degree to which black Americans or
Hispanic Americans are denied equality in our society.

Judge O’'CoNnNor. A great deal of the concern that has been
expressed through the courts and in legislation and otherwise in
our Nation has been obviously over the situation of blacks. This
perhaps has been the worst chapter in our history and one in
which great effort has been undertaken to try to correct it.

In our community in Phoenix the black population is basically
small, relatively speaking. On the other hand, the Hispanic popula-
tion in our community is rather large, and it is one which of course
is a concern to all of us.

I frankly feel that Arizona has been greatly blessed, Senator
Kennedy, with a cultural diversity that we have in that State. I
have regarded the Hispanic heritage which we have enjoyed and
the Indian American population which we have in Arizona as
being one of the great blessings of that State. I think our State at
least seems to be working well in relation to tryving to eliminate
vestiges of discrimination.

Senator KENNEDY. Is it your sense that as a result of continuing
discrimination that exists in our society that one of the important
priorities is a vigorous enforcement of the civil rights laws that
prohibit discrimination?

Judge O'ConNoRr. Yes. I think that enforcement of those laws
which the Congress has seen fit to enact is a very necessary part of
the obligation of both the executive and the judicial branches inso-
far as those things come before them.

I am sure you recognize that in the case of the judicial branch it
does not reach out to seek matters; rather, it receives those cases
and controversies that come before it.

Senator KENNEDY. Is there anything special in your background
that would indicate a special commitment to equal justice for these
two groups? I know that you received some civic awards and have
been involved in various societies.

Judge O’CoNNoOR. Yes.

Senator KENNEDY. | am interested in whether there is anything
you would like to mention for the record that would show involve-
ment and personal commitment in these areas.

Judge O'Connor. In response to the question I have listed a
number of activities in which I personally have been concerned and
which are addressed to the attention of the disadvantaged in our
society. It has been my effort as a legislator and as a citizen to give
my attention to these things. I would expect to always have that
concern.
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Senator KENNEDY. As you can tell, we are moving from area to
area quite quickly in order to cover as much ground as possible.
Hopefully, we will be able to come back to some of these guestions.

However, in this first round of questions I want to come back to
an area which some of my colleagues have talked about. That is
the issue of judicial activism. There was some exchange about that
during the course of the questioning earlier today.

Some years ago at Justice Stevens' confirmation hearing when I
asked him about his view about judicial activism, he commented on
the issue. I would like to read it very briefly and then perhaps get
your reaction. Perhaps it summarizes or states your view or maybe
you would like to make some additional comment.

I quote:

I think as a judge of course one must decide the cases as they come. One does not
really get the opportunity to address the problem in society at large. In a particular
case if he has a particular vielation of a serious magnitude that gives rise to an
extreme remedy, a district judge at his discretion may feel that the way to solve this
particular problem is to take some extreme remedial action which would not nor-
maliy be appropriate, and then the question on appeal is whether he has abused his
discretion. Normally one does not find an abuse of discretion. There are many,
many cases in which such affirmative remedies are found to be appropriate and
would be sustained on appeal.

This is what effectively Justice Stevens told us at his confirma-
tion hearing. I wonder whether you agree with his observation that
there are cases where judicial activism in that sense is appropriate
as part of a judge’s duty.

Judge ’Connor. I think we are all aware of school desegrega-
tion cases, for example, in which it has become the role and func-
tion of the Federal district courts to review the factual situation,
and where it has found an intentional or purposeful policy of
segregation within the public schools to direct appropriate remedi-
al action if that action is not forthcoming from the school districts
or school district itself.

In that connection, the court has on occasion entered a variety of
orders for corrective action. I think Justice Stevens has observed
correctly that it then becomes the function ultimately of the Su-
preme Court if an appeal or review is sought to review the action
of the Federal district court to see whether any of those orders of
the court have amounted to an abuse of discretion.

In that particular area, as you are aware, the Supreme Court has
upheld, for example, in the Swan v. County Board of Mecklenberg
case a variety of remedial actions as being possible in the case of
the purposeful or intentional policy of segregation.

Senator Kennepy. That might also include reapportionment
cases I&lv‘?here there is State or local prison or hospital discrimination
as well?

Judge (’Connor. There is a variety of cases in which the Feder-
al district court enters orders that might be regarded as affirma-
tive in nature.

Senator KenNEDy. That is effectively to vindicate constitutional
rights of the individuals or inmates or patients? That would be, 1
imagine, the justification for such intervention, would it not?

Judge O’Connor. This has occurred.

Senator KENNEDY. In some earlier gquestions—I think by the
chairman—you were asked your position on bhirth control and abor-
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tion. Have your positions changed at all over the years or are they
the same as indicated in your votes and statements or comments?

Judge ’ConnNor. I have never personally favored abortion as a
means of birth control or other remedy, although I think that my
perceptions and my knowledge of the problems and the developing
medical knowledge, if you will, has increased with the general
explosion of knowledge over the past 10 years. I would say that I
believe public perceptions generally about this particular area and
problem have increased greatly over the past 10 years. 1 would
have to say that I think my own perceptions and awareness have
increased likewise in that interval of time.

Senator KENNEDY. Does that mean your position has altered or
changed or just that you have developed a greater understanding
and awareness of the problem?

Judge O’CoNNoR. The latter I think, Senator, is what I was
trying to express.

Senator KENNEDY. Thank you very much.

The CHAIRMAN. Senator Laxalt?

EXCLUSIONARY RULE

Senator Laxavt. Thank you, Mr. Chairman.

You have discussed at length judicial activism, social philesophy,
and so forth. I think I will spare you that for the next several
moments and inquire into something that I deem to be very rele-
vant for any judicial position, particularly the highest court—that
is your legal philosophy.

We deal from time to time in this committee in the whole area of
criminal law. I have been struck by the broad range of experience
that you have had in this area as a judge, and most particularly
with some of your rulings.

I would like to ask you about the exclusionary rule, if I may. You
have touched on that in a couple of the cases that you have had.

Of course, with a dramatically increasing crime rate and an even
greater rise in the number of violent crimes, increasing attention
has been given to the laws governing law enforcement. Many of us
on this committee happen to believe that perhaps some of the
problems we have in connection with crime are procedural.

On that particular matter, in State v. Morgan—and I am sure
you remember that—you ruled that the defendant had waived her
right to appeal on the failure to exclude as “fruits of the poisoned
tree evidence alleged to have been procured illegally.” 1 agree
totally with that result.

As a matter of policy, do you believe that the exclusionary rule
may be too narrow, overprotecting the rights of defendants while
impeding the ability of the law enforcement pecple to enforce the
law? I am talking about as a matter of general legal philosophy.

Judge O'ConNor. Senator Laxalt, the exclusionary rule, of
course, is one that has caused general public discontent on occasion
with the function of the criminal justice system, to the extent that
perfectly valid, relevant evidence is excluded solely on the basis
that it was obtained in violation of some occasionally technical
requirement.
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I am sure that none of us would feel that a policy of encouraging
the gathering of evidence by peace officers by the use of force,
threats, or conduct of that kind is one which the courts would want
to condone. On the other hand, we are seeing a number of cases
today where the lower Federal courts are beginning to look at the
exclusionary rule and the specific factual situation in that case—
for example, in the case of evidence obtained by a peace officer in
the mistaken belief that he held a valid warrant or evidence ob-
tained in the mistaken belief that a particular case that had been
previously decided was still valid law and it is subsequently over-
turned. We have seen examples in the Federal courts where under
tlin_osde circumstances the exclusionary rule is no longer being ap-
plied.

Senator LaxarLt. Do you agree with that result? Do you agree
with that construction?

Judge O'Connor. Let me say, first of all, that some of those
things are going to come before the Supreme Court, Senator
Laxalt. I certainly would not want to be accused of prejudging an
issue that will come before the Court, as indeed I think that this
one will.

I simply would like, if I may, to point out what I see as some
trends and make some other observations about it.

There are other instances where peace officers who are acting in
good faith, but in a mistaken belief as to the existence of certain
facts, have taken evidence. We have instances, for example, in the
fifth circuit where the fifth circuit has taken the position that that
kind of a good faith mistake will not give rise to the application of
the exclusionary rule to exclude the evidence. That has not been
either approved or disapproved I believe by the U.S. Supreme
Court. It is very likely to come before the Court.

As you point out, I have had a good deal of experience at the
trial court level and some at the appellate court level with the
application of the rule. It is in fact I think a judge-made rule as
opposed to one of constitutional dimensions, as I understand it. As
a result, the Supreme Court presumably could alter that judge-
made rule without doing violence to some constitutional provision
or principle.

There have been expressions by several of the sitting Justices
that they would like to reexamine that. I think that the rule may
well come before the Court and could well be the subject of a
reexamination.

Senator Laxarr. Do you think then that there may be a solution
in this general area within the judicial system rather than our
having to deal with it here legislatively?

Judge O'CoNnNoOR. May I say in response that I had perhaps one
of the most unfortunate cases that I had in my years on the trial
bench that involved a necessity to apply an exclusionary rule that
was the result solely of congressional action, not court action at all.
That was an application of one of the provisions of the Uniform
Crime Control and Safe Streets Act that required the exclusion in
court of evidence obtained that had been overheard on a telephone
exchange. In the particular case I had it involved a murder which
happened to be overheard by a telephone operator, and that evi-
dence could not be entered. Now that ruling was mandated not by
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any court action because we were not dealing with peace officers
but private individuals. This was something imposed by Congress.

Yes, 1 think Congress already has enacted laws that affect this
and it might want to consider itself some of those aspects.

FEDERAL COURT JURISDICTION

Senator Laxavr. Thank you very much.

Let’s talk for a moment or two about Federal court jurisdiction.
As vou know, we have many social areas in which there is deep
division in connection with the principle and certainly in connec-
tion with its application.

I think due in great part to the excesses of this Congress in
conferring jurisdiction we now have a lot of judges actively en-
gaged in operating prisons, school systems, and the rest, to their
chagrin. I communicate with them frequently, and they would
rather not be in the business. They would rather be in the business
purely of being good judges sitting in their courtrooms or in their
chambers rather than having to bother with these other institu-
tions.

Added to all that, of course, we have the problem of our so-called
social reforms traditionally enacted in which many feel that the
courts did not belong to begin with, but that is the fact. I speak
particularly of items such as right to life, abortion, and busing. We
deal with that day in and day out. We are going to have a cloture
vote on busing tomorrow on the floor.

In order to “obviate” or “circumvent,” if that is the proper word,
the judicial decision emanating from the highest Court, in the
constitutional nature, of course, logically you approach it by way of
constitutional amendment, which is a very, very difficult process,
first of all, in getting it through the Halls of Congress and then
securing ratification out beyond.

Recently there has been some thinking, shared by some of my
colleagues on this very committee, that perhaps the way to attack
that problem would be to utilize the general power of the Congress
constitutionally to limit the jurisdiction of the Federal courts, so
that by statute this Congress could define guidelines to exclude the
1Ig‘ed‘eral courts from acting in certain areas such as abortion and

using.

May 1 have from you, if you have had any opportunity to focus
on this, your thinking as to what constitutional limits there are
upon us as a Congress to limit Federal court jurisdiction?

L Jucllge O’ConnNor. I touched on that briefly this morning, Senator
axalt.

Senator LAXALT. I know you did.

Judge ’ConnoR. I would review briefly some of those thoughts
with you.

You have two separate questions. One is the jurisdiction of the
lower Federal courts. That, of course, invokes article 3, section 1.
Then we have the appellate jurisdiction of the Supreme Court with
article 3, section 2, powers of Congress to regulate, if you will, the
appellate jurisdiction of the Supreme Court.

In neither instance do we have much in the way of case law to
examine to guide us with respect to the role of the Congress in this



82

area. Certainly to the extent that the judicial branch of Govern-
ment is supposed to be the ultimate source of determining what is
the supreme law of the land, if you will, and the source of resolving
conflict among the several Federal courts of the land, and indeed
the State courts insofar as their addressing Federal questions is
concerned, then we look to the Supreme Court for the capacity to
resolve those issues.

To the extent that that capacity were to be withdrawn by the
Congress, then it might result in a greater diversity of holdings at
the Federal lower court levels or among the State courts. This
raises certain policy considerations that I am sure would be of
concern to the Congress.

To the extent that a jurisdiction were to be removed, assuming
that it can validly be removed, it would leave in place, I suppose,
those holdings and doctrines that had already been established by
the Supreme Court prior to any removal of jurisdiction of that
area.

Now, as I indicated earlier, I think that some of the constitution-
al scholars who have examined this question are in doubt as to
whether indeed it is valid constitutionally for Congress to remove
jurisdiction, for instance, of a particular subject matter as opposed
to the type of limitation that has heretofore been utilized.

Theretore, to a degree these guestions are not answered, al-
though with respect to the appellate jurisdiction of the Supreme
Court the Ex parte McCardle case in the 1800’s upheld as valid a
removal by the Congress of the appellate jurisdiction of the Su-
preme Court in habeas corpus appeals. That affected a pending
case before the Court, as a matter of fact.

Not much more is known really about the possibilities. I would
say 1ihere are some unanswered questions pertaining to these pro-
posals. .

Senator LaxaLt. What you are saying in effect is, as you indicat-
ed, that there really are not any precedents to guide us casewise. If
this Congress should see fit in its wisdom, or lack thereof, to move
forward In these areas, it is pretty much an open question for later
resolution, probably by the Supreme Court itgelf.

Judge ’ConNoR. Possibly; other than in Ex parte McCardle and
the Klein case, and so forth.

Senator LaxALT. Yes.

How are we doing on time, Mr. Chairman?

The CHAIRMAN. You have a little time left.

STARE DECISIS

Senator Laxart. All right. I will get into one other area if I may
then, Judge. That is the area of stare decisis.

I feel—and I think most lawyers do—the stability of the judicial
system rests principally on adhering to precedent. You are going to
be presented with that sitting on the Supreme Court I suppose in a
greater proportion than you have even heen presented with it in
the trial court and the appellate court.

Justice Brandeis wrote: “Stare decisis is usually the wise policy
because in most matters it is more important that the applicable
rule of law be settled than it be settled right.”
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May 1 have your views on this very important principle? 1 am
sure you are familiar with the Justice’s observation on stare deci-
sis.

Judge O’'CoNnNoR. Yes, I am, Senator Laxalt.

Senator LaxavLr. May I have your views.

Judge O'ConnNoOR. Stare decisis of course is a crucial question
with respect to any discussion of the Supreme Court and its work. 1
think most people would agree that stability of the law and predic-
tability of the law are vitally important concepts.

Justice Cordozo pointed out the chaos that would result if we
decided every case on a case-by-case basis without regard to prece-
dent. It would make administration of justice virtually impossible.
Therefore, it plays a very significant role in our legal system.

We are guided, indeed, at the Supreme Court level and in other
courts by the concept that we will follow previously decided cases
which are in point. Now at the level of the Supreme Court where
we are dealing with a matter of constitutional law as opposed to a
matter of interpretation of a congressional statute, there has been
some suggestion made that the role of stare decisis is a little bit
different in the sense that if the Court is deciding a case concern-
ing the interpretation, for example, of a congressional act and the
Court renders a decision, and if Congress feels that decision was
wrong, then Congress itself can enact further amendments to make
adjustments, Therefore, we are not without remedies in that situa-
tion.

Whereas, if what the Court decided is a matter of constitutional
interpretation and that is the last word, then the only remedy, as
you have already indicated, is either for an amendment to the
Constitution to be offered or for the Court itself to either distin-
guish its holdings or somehow change them.

We have seen this process occur throughout the Court’s history.
There are instances in which the Justices of the Supreme Court
have decided after examining a problem or a given situation that
their previous decision or the previous decisions of the Court in
that particular matter were based on faulty reasoning or faulty
analysis or otherwise a flawed interpretation of the law. In that
instance they have the power, and indeed the obligation if they so
believe, to overturn that previous decision and issue a decision that
they feel correctly reflects the appropriate constitutional interpre-
tation.

What I am saying in effect is, it is not cast in stone but it is very
important.

Senator Laxarr. It is still a highly persuasive consideration as a
matter of Principle.

Judge O’'Connor. Very.

Senator Laxavr. That is all I have for now, Judge. Thank you
very much.

Mr. Chairman, I waive the balance of my time, whatever it is.

The CHAIRMAN. Thank you very much.

Senator Byrd is next. I do not believe he is here.

Senator Hatch?

Senator Hatca, Thank you, Mr. Chairman.

Judge O’Connor, I have appreciated the answers you have given
here today. I think you have acquitted yourself very well up until
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now. I fully expect that you will do so not only the remainder of
these hearings, but also as a Justice of the U.S. Supreme Court.

Let me just ask one question following up on Senator Laxalt’s
questioning. I think he asked some very intelligent questions per-
taining to judicial philosophy and some of your beliefs.

To pursue his question briefly, how should judges resolve con-
flicts between precedent or stare decisis and what they perceive to
be the intent of the framers of the Constitution?

Judge ('Connor. These are very difficult issues for the Court,
Obviously the Constitution is the basic document to which the
Justices must refer in rendering decisions on constitutional law. In
analyzing a question the intent of the framers of that document is
vitally important.

Now what does one do as a Justice on that Court faced with a
gituation in which the Supreme Court itself previously has deter-
mined that the Constitution in a given area means a certain thing
and that was the intent of the framers and that is the holding of
the Court; yet a subsequent Justice believes that interpretation was
erroneous and, indeed, that was not the intent of the framers at all
but something else was intended? What does that Justice do?

I think we have an example of that kind of situation in the
Brown v. Board of Education case where the then-sitting Justices
in 1954 became persuaded that their brethren years previously
when Plushy v. Fergusen and its progeny were decided had incor-
rectly interpreted the 14th amendment and the intent of the fram-
ers of the 14th amendment. They cast their vote and decision to
alter that interpretation.

Therefore, it can occur and that is the process that unfolds,
although 1 am sure that in each instance it is a very significant
thing for a Justice to overturn precedent, particularly that of long
standing.

Senator HarcH. In his famous dissent in Plushy v. Fergusen,
which you mentioned, in 1893 Justice Harlan referred to our Con-
stitution as a colorblind constitution. Would you agree with this
characterization?

Judge O’Connor. I am aware that Justice Harlan has taken that
view, and several other Justices have likewise so characterized it.

On the other hand, we have decisions outstanding of course in
the affirmative action area which would indicate that it is not in
the view of at least some of the decisions a purely colorblind
decision, but that indeed some form of affirmative action is possible
in certain areas. Therefore, it is difficult for me to characterize
what the Court has done in that respect. I think in some areas it
has not applied Justice Harlan’s view at this point anyway.

Senator HarcH. Where would you stand on that issue?

Judge O'CoNNoOR. I am sure that these questions, Senator Hatch,
are going to come back before the Court in a variety of forms. I do
believe that litigation in the area of affirmative action is far from
resolved, as I see it, and that we will continue to have cases in this
area. I think it would be inappropriate for me to indicate my
specific holding should that matter come before the Court, which I
think it will.
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Senator HaTcH. 1 may come back to that issue.

Recent scholarly works with regard to the doctrine of incorpora-
tion, including Raoul Berger’s famous work, “Government by Judi-
ciary,” soundly refute the notion that the authors of the 14th
amendment intended to make the Bill of Rights applicable to the
States.

Do the Constitution’s words and phrases require the first eight
amendments to be applied to the States themselves? Is there any
justification for that in the legislative history of the 14th amend-
ment?

Judge O'ConnNor. T have not made an indepth study at this point
of that legislative history such as you would want to do before
casting a deciding vote on a case. I am aware of Raoul Berger's
article. In fact, I have read it, and I have read other scholarly
works that address themselves to the intent of the drafters of the
14th amendment.

In fact, I think probably there is some difference of opinion
which was expressed by the drafters of that 14th amendment at
the time. I think Justice Black placed his reliance, for example, on
the comments of one or two of those drafters. Mr. Raoul Berger
would have felt that those comments were not particularly appro-
priate.

I am aware of the controversy about the question. We do know,
of course, that at this point the Court has held that many of the
first 10 amendments are indeed incorporated into the 14th amend-
ment by virtue of its provisions.

TENTH AMENDMENT

Senator HatcH. In regard to the 10th amendment, it discusses
“reserved powers.” In your opinion what is still reserved to the
States?

Judge O'ConNor. I suppose the 10th amendment was thought by
many for some time to be of virtually no further application. We
heard very little about it for a long time.

Then I think it gained a lot of notoriety at the time that the
Supreme Court handed down its decision in the Ussury case, in
which basically the Court said that the 10th amendment prohibited
the Congress from applying its powers and wage standards to that
of State and local employees and held that in that instance it was a
viplation of the 10th amendment because it affected the States in
their role as States.

The attention given the 10th amendment did not last too long I
guess because in a succeeding case or two, the Hodell case for one,
we had occasion to look at some additional enactments of Congress,
specifically pertaining to surface mining I believe. The Court did
not apply the 10th amendment to invalidate those as they applied
to the States, but indeed determined that in those instances Con-
gress really was addressing its attention to private business rather
than the States as States.

Therefore, the 10th amendment has had perhaps not a great deal
of attention, if you will, in the cases. While we have isolated
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holdings that have relied on it, we cannot point to any great bulk
of authority.

Certainly this has been a great concern to the States because
States feel that it is out of the States that the Federal Government
grew; that the Federal Government did not create the States but
the States formed together to create the Federal Government, and
indeed that they did maintain and retain very significant rights.

1 could only conclude that perhaps we have not seen the last of
the litigation concerning the 10th amendment.

Senator HarcH. You are correct that the Court in the Usery case
cited the 10th amendment with the proposition that State govern-
ment employees are beyond Federal Government control for some
purpeses. I think that was a landmark decision.

Do you think that this is a reinvigoration of the 10th amend-
ment, and really should Usery be used as a precedent for future
rulings by the Court in your opinion?

Judge O'ConnNoR. I am sure that will be cited by many as prece-
dent for future holdings and already has been cited. The extent to
which the Court will continue along that path 1 would say is
somewhat uncertain.

STATUTORY INTENT

Senator HatcH. I have been concerned, as you know, about the
doctrine of preemption. Under that particular doctrine I think too
often the Federal courts have been willing to imply that Congress
intended to preempt the whole field of regulation when Congress
has not conclusively spoken at all.

Where Congress is silent, when should courts imply a Federal
preemption? What limits are there on the use of this doctrine,
which I believe is an insidious doctrine?

Judge O’Connor. I suppose this involves basically questions of
interpretation of statutory intent—the intent of Congress, if you
will. There are a number of cases on the books, as you have
correctly pointed out, where the courts have determined in essence
that Congress has occupied the field fully and therefore the States
may no longer exercise any jurisdiction in that particular area.

This, of course, is a matter that has to be addressed on a case-by-
case basis. I think quite properly the Court would want to look in
each instance at the particular enactment or enactments of Con-
gress that are being said to have occupied the field.

USURPATION OF STATES POWER

Senator HatoH. As you know, I believe the Supreme Court has
continually usurped the power of the States and, frankly, has
continually invaded the power of the States. It seems to me this is
a question you are going to have to be faced with many times in
the future as a Supreme Court Justice.

Judge O’'Connor. [ would assume that is true. In approaching
problems of statutory interpretation and intent, it has been at least
my practice until now, to examine very carefully the legislative
history and the language of the particular statute in determining
what Congress does intend.
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Of course, Congress can be very helpful in that regard by making
clear expressions of what it intends. Perhaps it could be therapeu-
tic to consider an expression in the congressional enactment itself
that Congress does not intend that this be regarded as occupying
the entire field that otherwise States could occupy themselves, or
something of that sort.

Senator HatcH. Of course, you know Congress has almost always
been necessarily vague. We are not known for legislative drafts-
manship in Congress although we should be.

Let me say this to you: During the legislative debate concerning
the Civil Rights Act of 1964 many of the proponents said that act
would never be used to establish guotas. Yet, in fact, there are
many in our society today who feel that is exactly what we have
done through the Office of Federal Contract Compliance and the
Equal Employment Opportunity Commission. Maybe we will get
into that in the next round of questions.

Let me ask you this: The Supreme Court recently upheld a Utah
statute requiring parental consent for abortions performed on
minors. How would you draw the line between the role of a parent,
and a family, and the right to an abortion? If parents have the
right to give consent, how about the father of the child? Do you see
any inconsistency in giving parents the right to consent but deny-
ing the similar protection or privilege to the father of the child?

Judge O'Connor. Senator, my recollection of the Utah statute is
that it was not one that provided for parental consent but rather
for notification to the parents without a consent aspect. In fact, I
think that the Supreme Court in an earlier decision had held that
a statute from another State which required parental consent for a
minor to obtain an abortion was invalid.

I think the more recent case from Utah involved notification to
the parents and involved a minor who had not alleged that she was
of sufficient maturity, or whatever it was, to make up her own
mind or to decide. The Court upheld that particular Utah statute
and has drawn a distinction between that and its earlier holdings. I
think the Court also has invalidated a requirement in State law
that the natural father consent as well.

EXEMPTING WOMEN FROM COMBAT DUTY

Senator HatcH. Let me ask one more question.

You served on DACOWITS, which was the Defense Advisory
Committee on Women in the Services, a committee formed by
former Secretary of Defense George Marshall in the 1950’s to make
recommendations on the role of women in the military. One of the
recommendations was the right to go into combat ought to be
granted to women or at least the law should be removed exempting
women from combat duty.

As I understand it, the records in fact show that you exercised
leadership in attempting to remove all barriers to the assignment
of women to combat vessels. I do not know whether you would be
influenced by that fact in reviewing congressional statutes on this
subject and the principles the Supreme Court has laid down recent-
Iy. ]Zr)?o you have any position on that particular matter at this
time?
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Judge O’'CoNNOR. Senator, if I could correct some of the state-
ments on that——

Senator Harci. Yes.

Judge O’'Connor. I did, indeed, serve on the Defense Advisory
Committee on Women in the Service for an interval of time by
Presidential appointment. That commission did have occasion to
consider a variety of the statutes and regulations governing women
in the service.

As you know, the Defense Department had established as a
policy that a certain number of women would be admitted in the
military service and would serve in the various branches of that
service. The DACOWITS commission really was asked then to look
into the role of these women and make appropriate recommenda-
tion.

During my service on it I did offer suggestions which were adopt-
ed by the group and which subsequently were adopted by Congress
asking that the statutory definitions, if you will, of combat be
reexamined so that we could be more specific as to what jobs and
tasks it is that women may appropriately perform and what they
may not.

Let me give you an example. At the time that my motion was
made women were totally prohibited from serving on ships other
than hospital or transport ships. It made no difference whether it
was a ship that was in a peacetime mission during peacetime or
some other task that did not involve combat at all in the sense that
we knew it. It simply was a total prohibition of service by these
women on anything but a hospital and transport ship at the same
time that the Navy was admitting women to the service and
making promotions on the basis of any service that they could have
on a ship at sea, so their opportunities were being restricted.

It was suggested that Congress reexamine this prohibition and
look instead at the particular mission to be performed and the
particular capability of the person to be assigned. That was done.
The total prohibition was removed.

I also recommended that the Defense Department and Congress
reexamine some of the definitions of combat to make sure that
women were not being unnecessarily precluded from appropriate
tasks. For example, if we live in an age where we have missile
warfare and the task to be performed is one of being engaged in a
missile silo in plugging in certain equipment, is that combat—far
from the jungles of Vietnam, but rather in the safety of the missile
silo? Some of the existing definitions had that effect. It was our
suggestion that they be reexamined on a more specific basis.
Indeed, that process occurred.

I did not serve on DEACWIS at the time when any recommenda-
tion was made to remove totally the prohibition against combat for
women.

Senator HaTcH. I notice my time is up. Thank you, Mr. Chair-
man.

ANTITRUST EXPERIENCE

The CHAIRMAN, Senator Metzenbauin?
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Senator METZENBAUM. Judge (Connor, I wonder if you would be
good enough to tell the committee if you have had any involvement
with antitrust issues in your public career.

Judge O’Connor. Very little; let me tell you the extent of it, if I
may.

When I was in the State legislature 1 did sponsor and succeed in
having passed in Arizona a State antitrust act which was patterned
after the Sherman Act. I had occasion as a trial court judge to hear
one or two actions, or at least portions of them, which were
brought under that act. That is pretty much the extent of it, which
is not great experience.

Senator METZENBAUM. As you know, the Supreme Court does
become the final arbiter of what the antitrust laws of our country
are.

Judge O’ConnNoR. Right.

Senator METZENBAUM. In the landmark Alcoa case, Judge
Learned Hand wrote a decision that really set out what I believe to
be crucial: The whole question of small business and small business
being vital to the free enterprise system’s being able to operate.

He stated:

Throughout the history of these antitrust statutes it has been constantly assumed
that one of their purposes was to perpetuate and preserve for its own sake and in

spite of pessible cost an organization of industry in small units which can effectively
compete with each other.

That Judge Hand decision has often been quoted by the Supreme
Court. Do you have any difficulty in sharing that view?

Judge O’'ConNor. Senator Metzenbaum, 1 really do not know
what current decisions are pending in the Federal courts in this
area. Certainly I recognize that the object of the Sherman Act was
to reduce or eliminate monopolies, To that extent, of course it has
the effect of encouraging competition and encouraging smaller
units to be in operation.

Senator METZENBAUM. Let me change to another subject for a
moment.

During the last session of Congress we removed impediments to
Federal court consideration of all Federal questions regardless of
the amount in controversy. That was my bill, as a matter of fact.

In your William and Mary article, at page 810, you seem to think
that was a bad idea. I just want to get a reading from you as to
whether my reading of your writings is correct in view of the fact
that repeal of the $10,000 requirement was predicated on the as-
sumption that the smallest litigant was every bit as much entitled
to have his or her day in court as the largest litigant, and that the
$10,000 requirement no longer made good sense.

On the other hand, you in your article seemed to be criticizing
the repeal. You say, “In fact, however, Congress appears to have
moved recently to open further the Federal jurisdictional doors.”
Then you talk about the limitation of the $10,000 amount in con-
troversy.

That concerns me because to me access to the courts, regardless
of the economic status of the individual or the size of the case, is a
matter of great moment. I would like to be certain that I am
interpreting your writings correctly.
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Judge O'CoNnNoR. I agree with you that access to the courts is
vitally important to people regardless of their economic status. The
point I was making I think in the article was simply that we have
two sets of courts extant in our country. We have State courts and
we have Federal courts.

It is my belief that we have certain problems in trying to
manage the interrelationship between these two court systems. In
fact, I think we are the only country in the world that operates
parallel court systems, the Federal court system and a State court
system. Of necessity, we have certain problems inherent in the
maintenance of these two systems.

People have access now to the State courts for resolution of
Federal constitutional issues. That is the point. The Federal issues
can be resolved and are being resolved at the State level.

What I was examining here in the article are the trends that I
saw in the extension of jurisdiction, if you will, at the Federal
level. With all of the problems we have of crowded Federal courts,
the need for more judges, and the great problems we have, then
what is the trend to expand jurisdiction when these same problems
can be heard at the State level?

If they are not satisfactorily resolved at the State level, of course
there is a right to go forward and have them resolved at the
Federal level if they involve Federal questions. However, if we can
have a strong State court system, I would assume that these rights
can be properly and fairly addressed at that level. That was the
thrust of my concern.

Senator METZENBAUM. Notwithstanding the fact that the Judicial
Conference of the United States supported Federal court jurisdic-
tion for all cases arising under a Federal statute or the Constitu-
tion, you still feel that it would be more advisable to deny jurisdic-
tion to those who want to use the Federal court system for cases
involving amounts less than $10,0007

I should say that there is obvious discrimination between the
rich and the poor. For example, if an individual is claiming rights
under the Federal Social Security Act, isn’t he entitled to a Federal
forum regardless of the size of his ¢laim?

What would the average citizen conclude about the fairness of
our judicial system if, as Prof. Charles Alan Wright put it, they are
denied access to the Federal courthouse because they “‘cannot pro-
duce the $10,000 ticket of admission”?

Judge O’CoNNOR. Senator, of course that is a concern, but I think
it needs to be viewed in the context of having a strong and capable
State court system that can hear and resolve many of these same
problems. That was simply the thrust of my comments.

Obviously it is a matter for this Congress to debate and consider.
There are opposing policy considerations in place. However, to the
extent that you truly feel that a litigant can and does obtain a fair
and full resolution of a problem within the State court system,
then perhaps to that extent you would feel that we have provided
an appropriate remedy and resolution.

It simply is a matter of whether you want in all aspects both
systems to be handling every problem or whether you want the
Federal courts to exercise more limited jurisdiction, if you will.
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ALLOWANCE OF ATTORNEYS FEES

Senator METZENBAUM. Judge, you suggested congressional action
to limit the use of section 1983, which could be accomplished by
directly or indirectly limiting or disallowing recovery of attorneys’
fees. Would you expand upon that?

It seems to me that if either the court inherently has that right
to grant attorneys’ fees or if the Congress has given it that right,
and if the litigant has no other way of providing himself or herself
with access to the courts, that is a very discriminatory kind of
approach to the law. It concerns me very much. It concerns me
that that would be the position of a member of the Supreme Court.

Judge (’ConNnoR. Senator, I am not suggesting that the Court
itself should draw those distinctions. Indeed, I think it is a subject
of appropriate congressional inquiry. We are dealing here with an
act of Congress in section 1983 and in section 1988.

Obviously someone who is poor, who has no other right of access
to the Court, who cannot afford an attorney, and who has a valid
claim should be entitled to pursue that claim and should have
some avenue of relief ultimately in recovery of attorneys’ fees.
That is not inappropriate.

However, to the extent that the act is being used, if you will, in
ways in which you and Congress did not originally envision, if that
be the situation, and if you feel that the act in fact is being abused
in some areas, then obviously it is within the prerogative of Con-
gress to affect the extent of the use of it by altering or changing
}he extent to which recovery is going to be allowed for attorneys’
ees.

Certainly the expansion of the use of section 1983 has been very
great. Perhaps it is being used today in a manner which originally
was not envisioned by those who drafted it. I do not know that and
I would want to do more extensive research, but that is entirely
possible.

Senator METZENBAUM., Certainly it is used more extensively than
it was when originally drafted. It is an act of 1871, It is the basic
civil rights act. It is the Ku Klux Klan Act of 1871,

Certainly in changing times it is being used more extensively.
However, the fact is that the attorneys’ fees that are being allowed
do not reflect any abuse because they were actually allowed by a
court. The Court would not have allowed them presumably if there
were no merit to the allowance of those fees.

Yet you suggest in the William and Mary article that there be a
legislative proscription with respect to the allowance of attorneys’
fees in civil rights cases.

I have difficulty following that line of thinking. Even though it is
used far more extensively and would of course be more extensive
than in 1871, if you disallow that you do two things: You deny the
litigant in a civil rights case the right to recover legal fees when he
or she has no other place to turn to, and you also deny by your
suggestion of the $10,000 limit the litigant access to the Court.

I find that the convergence of these two creates a situation that I
think would, at least on its face, appear to be discriminatory
against civil rights litigants as well as the poor and those who have
difficulty in providing for themselves with attorneys.

B7-101 O—Bl——T
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Judge O'ConNor. Indeed, Senator, if the Congress felt that the
civil rights litigation were the appropriate role and function for
section 1983 cases it could restrict the application accordingly.

I think you are aware that, in fact, what has happened is that
the Court has extended it far beyond civil rights cases and has
applied it to virtually any violation of any Federal law. This is a
far cry, I assume, from what was intended perhaps at the time that
it was drafted. At least that is arguable.

Certainly what was being suggested in the article is that Con-
gress take a look at this and, in fact, determine if that is the intent
of the Congress and if it is being used in the manner that Congress
feels is appropriate and proper.

To the extent that it is, then allowance of attorney’s fees seems
eminently appropriate. To the extent that it is not, of course Con-
gress in its wisdom might see fit to make changes.

Senator METZENBAUM. As a matter of fact, the article indicates a
conclusive point of view; and that is that such a move would be
welcomed by State courts as well as State legislatures and execu-
tive officers and then goes on to refer to the fact that the Congress
indeed has moved in the opposite direction to open the courts to
more access.

I am frank to say that that attitude is a matter of concern to
me—denial of access to the courts and denial of an opportunity to
be represented by counsel who in turn would be paid, provided that
the litigant was awarded fees by the court. It provides some con-
cern for this Senator.

Judge O'CoNNOR. Again, Senator, I would like to point out that
that article in no way suggested that anyone should be deprived of
a judicial forum for airing his or her grievance.

I think the thrust of the article was that we have two parallel
court systems and it is really a question of choice: Should the
litigants be encouraged to direct their inquiries and their remedies
be sought initially through the State court system, or do we want
to channel everything to the Federal courts?

Speaking as a State court judge, it was my view that perhaps we
could safely encourage wider use of the State court system—that it
was not necessary at every level and in every instance to have the
choice, if you will.

That was simply a point of view being suggested from the per-
spective of one who has been involved in a State court system. That
of course is a matter for Congress in its wisdom to debate.

Senator MeTZENBAUM. They have the choice, and they would lose
the choice under your article. I hope they do not.

Judge O’'Connor. But not their remedy or a forum.

Senator METZENBAUM. Not their remedy, but no cheice of forum.

I think my time has expired, Mr. Chairman.

The CrairMan. Thank you.

Senator Dole?

DIVERSITY JURISDICTION

Senator DoLE. Thank you, Mr. Chairman.
I have one or two followup questions, one based on the same
article on diversity that was alluded to by the distinguished Sena-
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tor from Ohio, Senator Metzenbaum, in which you did indicate, as 1
understand it, that you favor the elimination of restriction of diver-
sity jurisdiction as a ground for bringing a suit in Federal court.

My only question in that regard would be: What would you
recommend to States to accommodate their increased caseloads if
that in fact were done?

Judge O'CoNnNoR. Senator Dole, I do not think that my sugges-
tion was conclusive in that regard. I simply offered that again as
something which I think is appropriate for Congress to consider as
it considers how to deal with the increasing caseload of the Federal
district courts.

Obviously, to the extent that the diversity jurisdiction is reduced
or eliminated, it will impact upon the State courts.

We do have some jurisdictions—and I think perhaps Los Angeles
County is one-——where there is a shorter time to get to trial in the
Federal courts than there is in the State courts. Lawyers and
litigants in that community would be particularly unhappy with
that kind of a change.

So these raise very serious questions obviously, and that is prob-
ably why so little action has been taken over so long a time.

There are diverse views on it, and it is a very thorny issue, but I
do think it legitimately is one of the things that Congress should be
considering as it addresses this whole problem of State and Federal
courts.

Senator DoLE. I have another question with reference to the
same comrment:

One of the traditional arguments for retaining diversity as a
basis for Federal jurisdiction has been the fact that the State
courts might have a bias in the favor of litigants who are also
citizens of that State. Do you have any recommendations as to how
we might address that problem if we abolish diversity?

Judge O'ConNoR. Senator, I certainly have not had experience in
other States, but in our State it has not been my experience that
that is the case—that a litigant need to be concerned about how
long he or she has been a resident of that State or in fact whether
he is a resident at all. In fact, I believe that justice is being
administered very evenhandedly with regard to that, so I am not
sure that that continues to be a valid concern in today’s world.

APPLICATION OF EXCLUSIONARY RULE

Senator DoLE. Senator Laxalt and maybe others earlier today
discussed the exclusionary rule. I want to follow up.

What is your opinion of whether or not the exclusionary rule
should be applied to cases where law enforcement officers have
committed technical violations of law which do not affect an indi-
vidual’s constitutional rights?

Judge (’ConnoR. These are among the examples that I referred
to when I said a number of courts around the country within the
federal system are beginning to approach the exclusionary rule in
a different way and to eliminate, if you will, from the application
of the rule the so-called technical violation.
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We have not seen a full resolution of that approach yet by the
U.S. Supreme Court, but there is every indication that perhaps
some of those issues will again be addressed by that Court.

Senator DoLE. It would seem to me that, as you have indicated,
based on maybe an invalid warrant or a misunderstanding of the
facts, if it does not violate one’s constitutional rights then I think
we need to take a look at that aspect of it.

We used to talk about strict constructionists around here—it has
been some time. I do not quite remember when that was, come to
think of it, but what does that term mean to you? It was one that
was widely discussed. I think it is well understood by those on the
judiciary. Do you have any definition of that term?

Judge O’CoNnNor. Well, I suppose, Senator Dole, to me it might
mean someone who appreciates the difference between the policy-
making functions of the legislative body and the judicial role of
interpreting and applying the law as made by the legislative body;
in other words, the difference between making the law and inter-
preting it.

Senator DoLE. You come down on the side of the interpreters, as
I recall your statement and other statements that have been made?

Judge O’CoNNoR. I have expressed the position that I know well
the difference between the role of the legislator and the judge, and
I understand the proper role of the judge as being one of interpret-
ing the law and not making it, if you will, in very simplistic terms.

Senator DoLE. I agree with that. We supposedly make the law.
We wonder sometimes if we do it effectively, but we have seen the
Court also make law, and I think that has been the concern of
many. I know it has been a concern of many on this committee
when they talked about judicial restraint or judicial activism. Your
view of that term would be in accord with the one I believe is the
correct one.

Senator Mathias in his first round of questions asked about your
views on the power of the Federal judiciary. Of course, we do limit
judicial independence in many ways in Congress, whether it is
through the appropriation process, the appointment of judges, over-
sight on appointments, or impeachment.

As Congress employs these powers granted to it under the Con-
stitution, it frequently has an impact upon Court decisions.

My question would be: To what extent, in your view, should the
Court as it sits be cognizant of public and congressional sentiment
on issues before the Court?

Judge O’'Connonr. Senator, it seems to me that properly the
Court would have to be considering really only the facts of the
particular case and the law applicable to those facts.

It would seem to me rather a dangerous process in general, if
you will, to go outside the record and outside the law for guidance
in determining how a given matter should be handled or addressed.

I suppose that is why we strive to have judicial independence—so
that cases are not based on current perception of outside activity
but rather on the matters that appropriately come to the attention
of the courts.

Senator DoLeE. Rather than what may be the issue of the day
before the Congress, whether it is busing or whether it might be
some other issue. I think busing has been discussed. That is only
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one of the issues where Congress, I think, sometimes felt that the
Court had a hearing problem. We sometimes believe in this branch
that the Court—maybe properly so—is oblivious to what happens
in the outside world.

Judge ’ConNNoOR. Senator, I am sure that through the arguments
of counsel and through the brief-writing process and the citation of
appropriate authority the Court is never totally oblivious to what
is going on. 1 have to assume that the litigants themselves are
making known to the Court through the briefs and the arguments
the realities of life.

It is just that I do not think the Justices on their own—or judges
anywhere for that matter—should be in the process of going out-
side that judicial process for guidance in reaching decisions.

Senator DoLe. Senator Thurmond in his questions asked you
three specific questions with reference to votes on abortion while a
member of the Senate in the State of Arizona. You also mentioned
your sponsorship of Senate bill 1165.

Is it fair to ask whether or not that particular legislation accu-
rately represents your view on abortion? As I recall, in summariz-
ing what Senate bill 1165 entailed, it was that no payment benefits
be made unless the mother’s life was threatened.

Judge O’ConnNoOR. In Senate bill 1165 I was not the drafter of the
bill; it was the State medicaid bill.

The leadership had assigned the subject of Arizona's role in the
field of medical care to the poor to a citizens’ committee.

As I recall, Dr. Merlin Duvall headed up that committee at the
time. He later became the dean of Arizona’s medical school.

The committee, in any event, recommended the adoption of this
particular bill; and it included that provision in it concerning the
use of public funds; and I supported the bill and its provisions.

Senator DoLE. And that bill did become law?

Judge O’ConnNoOR. Yes, it did. It was never funded thereafter for
the medicaid function. It is still on the books today.

Senator DoLe. But is it fair to conclude that that might reflect
your views on that issue?

Judge ’ConnNor. Yes, Senator, it reflected my views on that
subject when I voted for that measure.

Senator DoLe. What about today?

Judge O'ConnNoR. Yes—in general substance, yes.

Senator DoLE. Senator Metzenbaum also discussed the question
of disallowing attorney’s fees in certain areas brought under 42
1.S.C. 1983. T think you have addressed that question.

If the legislative reforms which were mentioned in the William
& Mary article in civil rights suits are heard in State as opposed to
Federal courts, would there be any danger of plaintiffs being vic-
tims of bias or prejudice—if they are limited to State courts rather
than Federal courts? Is that a problem as you see it?

Judge O'ConnNoOR. It is a potential problem; and to the extent
that it is there has to be a means for eventually removing the
issue, if that occurs, to an appropriate forum where it would not be
a problem.

Senator DoLE. Thank you, Mr, Chairman.

Thank you, Judge.

The CHalRMAN. Thank you.
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Senator DeConcini?

EXCLUSIONARY RULE

Senator DEConcINT. Thank you, Mr. Chairman.

Judge O’Connor, we have had some discussion today on the
exclusionary rule—something that is being focused on by this com-
mittee. I wonder if you could comment on a decision that has
already been handed down by the Supreme Court in 1971—the
Bivins decision?

I do not expect you to give us any insight—because I do not
think you could fairly do that—on how you would vote on it, and I
am not asking that question, but I want to quote from that deci-
sion.

Chief Justice Burger declared:

I see no insurmountable obstacle to the elimination of the suppression doctrine—

the exclusionary rule—if Congress would provide some meaningfu! and effective
remedy against unlawful conduct by governmental officials.

My question is, Do you generally agree that it is an area that
Congress properly, or any legislative body, could delve into and
make changes as far as the suppression doctrine is concerned?

Judge O’Connor. Senator DeConcini, if I understand what you
were reading correctly from Justice Burger, it was the suggestion
that indeed Congress could appropriately provide a remedy to a
citizen from whom evidence had been illegally taken by way of a
civil damage action, for example, against that individual.

As I recall, the Bivins versus six unknown agents case actually
held that indeed there is a cause of action against the peace officer
who unlawfully violates someone’s fourth amendment rights.

So I understand that that cause of action exists today by virtue
of that decision, and I think the Justice was perhaps talking about
Congress implementing some kind of remedy. I do not know that
he was talking about an enactment to eliminate the doctrine, and I
would hesitate to express a view on that.

Senator DeConciNi. Do you think it is a proper area, Judge
O’Connor, for Congress to delve into and consider; and maybe if
they come to the conclusion, do you have any problem with Con-
gress altering the present Supreme Court decision on the exclusion-
ary rule? That is really my question.

Judge O’ConnNor. I do not know, Senator DeConcini, whether it
would be valid for Congress to simply by congressional enactment
eliminate this judge-made rule—I cannot say—but I can, I think,
safely say that I understand it is not a constitutional doctrine
which has been invoked; it has really been a judge-made rule.

Certainly the study of Congress about the problem, and the
consideration of it, and the factfinding process that goes on are of
great benefit, I would say, to all of us including the courts as the
courts reexamine the problem.

It cannot hurt, and it could certainly help to have a great deal of
examination of the problems that have ensued and from factfind-
ing.

Senator DeConciNL Judge O’Connor, my research indicates that
probably the paramount reason for the exclusionary rule to exist
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and to be handed down by the Supreme Court was for the purpose
of deterrence.

It is also interesting to note that six out of seven extensive
studies that have been conducted in the last several years have all
come to an easy conclusion, I might say, that it has not deterred
the police or other law enforcement officials of abusive or illegal
searches and seizures, which draws me to the conclusion that per-
haps it is a proper time for Congress to consider some other
remedy and provide some statutory area where the exclusionary
rule might at least be modified.

Be that as it may, I believe we will address that problem here.

Your article that is constantly referred to in the William & Mary
Law Review is one of the finest works that I have had the pleasure
of reading.

I gather from it—obviously-—that you feel the State courts ought
to play a greater role in the whole judicial area, perhaps providing
a little less pressure on the Federal judiciary.

Let me ask you this: What do you think is the proper role for the
Federal Government as far as encouraging the State court system
to conduct and accept a greater role? In addition to limiting some
of the jurisdictional areas that you touch on in your article, do you
feel that financial assistance, or educational programs, or training
for judges or prosecutors or law enforcement officials; or do you
have any thoughts on that subject?

JUDICIAL TRAINING PROGRAMS

Judge O’'ConNnNor. I do, Senator. In addition to the adjustments,
as you mentioned, of any jurisdictional aspects that would encour-
age the State court systems to operate, it seems to me that judicial
training programs are really of enormous benefit to State court
judges, as I am sure they are to Federal judges. I am a believer and
a supporter of those programs.

Naturally, they cost money; and for the judges to attend them
some help 1s needed, whether it be at the State level or with other
assistance.

Likewise, training programs are vitally important in the crimi-
nal justice system for the prosecutors and defense counsel.

Our legal system works at the trial level and the appellate level
only to the extent that we have capable lawyers representing both
sides of the questions. It does not work or function very well if one
side is poorly represented in the case before the court.

Certainly, to the extent that we want the criminal justice system
to operate well, I think it is vitally important that we have skilled
prosecutors as well as skilled defense counsel, and that takes train-
ing.

These are young people for the most part, and you have to give
them training as a substitute, if you will, for years of experience.

Senator DeConciNi. Judge O’Connor, can I take it that you do
not have any philosophical problem with the Federal Government
participating in some educational program, obviously subject to the
ability of the Government to pay its bills—which has not been very
outstanding in the past number of years—but it does not trouble
you if there is assistance, from the standpoint of education and
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training, offered by Federal programs—if there happen to be some
good ones left?
Judge O’CoNNoOR. No, I cannot say that it does.

PERSONAL PHILOSOPHY OF ABORTION

Senator DEConcini. Returning to the subject—and I am sure it
probably will never end—of abortion, you have expressed your
views a number of times here today and just now with Senator
Dole. I wonder if you could share with us for just a few minutes
not the voting record—I know you have had no judicial decisions
on the subject matter that we could find—but your personal philos-
ophy or feeling as to abortion so the record would be clear today?

Judge O’ConnoR. OK, Senator. Again let me preface a comment
by saying that my personal views and beliefs in this area and in
other areas have no place in the resolution of any legal issues that
will come before the Court. I think these are matters that of
necessity a judge must attempt to set aside in resolving the cases
that come before the Court.

I have indicated to you the position that I have held for a long
time—my own abhorrence of abortion as a remedy. It is a practice
in which I would not have engaged, and I am not trying to criticize
others in that process. There are many who have very different
feelings on this issue. I recognize that, and I am sensitive to it

But my view is the product, I suppose, merely of my own up-
bringing and my religious training, my background, my sense of
family values, and my sense of how I should lead my own life.

Senator DECONCINI. Judge O’'Connor, along that line I have one
last comment about it. This is not something that has come upon
you in the last year or two or the last 6 or 7 weeks; this is a
commitment and a feeling that you have had for a long period of
time, I assume from the answer to the question.

Judge O’Connor. I have had my own personal views on the
sq'tlaiiect for many years. It is just an outgrowth of what I am, if you
will.

Senator DeConciNI, Thank you. I appreciate that response in
depth regarding your own personal background.

I regret to some extent that it is necessary to delve into that, but
I believe—as you can appreciate here—it is a sensitive subject
among many Members on the many sides of this issue. I think it is
very important that it be laid out clearly and precisely, and I think
you have done just that.

JUDICIAL DISCIPLINE

To turn to another subject, one of great concern to me, Judge—
many references today have been stated about the uniqueness of
the status of a Federal judge, including a Supreme Court Justice,
mainly that you will serve on the Court for your life.

The Constitution provides a mechanism by which the Legislative
branch of Government may remove Federal judges, and I refer of
course to the impeachment process.

As a practical matter, impeachment has been used only infre-
quently because of its cumbersome nature; plus, there has been
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virtually total lack of supervision over Federal judges and the
Federal bench.

A number of highly respected constitutional scholars has argued
that the impeachment mechanism is a corollary to the separation
of powers in the sense that the extraordinary procedure must be
established when one branch of Government seeks to remove mem-
bers of another branch of Government.

However, this formulation leaves open the issue of whether or
not it is constitutionally tolerable to allow for some sort of mecha-
nism wholly within the judicial branch itself that would enable
Federal judges to discipline and maybe even remove errant or
mentally disabled colleagues.

It is manifestly unfair to the citizens of this country, it seems to
this Senator, to allow incompetent or alcoholic judges to continue
to hear cases.

Do you believe, Judge O’Connor, that there would be a proper
procedure or mechanism that could be set up constitutionally?

I might add that some of your scon-to-be colleagues on the Bench
have expressed positive views in this regard and one or two of
them some negative views.

I am interested in your overall position regarding judicial disci-
pline and whether or not a mechanism, in your judgment, might be
created within the Judiciary.

Judge O’ConNoR. Let me speak from my experience at the State
level. Of course, as a State court judge I have been subject to
periodic review by the electorate; and that is a process that has
certainly not distressed me at all. I think it has been satisfactory
and indeed helpful to know how you are viewed by the citizens for
your performance.

In our State we also have a system that incorporates a commis-
gion which is charged under our State constitution with review of
the capacity of any judge who is alleged to be incapacitated from
service and who should be removed or disciplined in some fashion.

I think that that commission has worked well within our State,
and I think it is appropriate and useful.

Whether it would work equally well at the Federal level I am not
in a position to say because of course I have not been involved at
that level.

Whether it raises constitutional problems is a matter that would
have to be reviewed from the standpoint of reviewing a particular
proposal, listening to the arguments, and so forth.

But speaking just in terms of my own personal experience, that
kind of a system has worked satisfactorily in Arizona.

Senator DeConciNi. Most States have adopted such a system in
some manner or another, and Arizona—I cannot remember when it
was adopted. You may have been in the legislature when that
occurred.

Judge O’Connor. I was—yes.

Senator DEConciNL And you were probably a supporter of that
legislation?

Judge O’'CoNNOR. | was—yes—and I have watched its operation
and have felt that it was sound.
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Senator DEConcINI. The question that comes, of course, is the
one you touch on: The constitutionality—something extremely sen-
sitive.

We have had testimony here on the Judicial Tenure Ac¢t which
has passed both Houses and been enacted, not nearly as restrictive
as I would have liked to have seen it, being one of the cosponsors,
but certainly a beginning, endorsed by the Chief Justice of the
Supreme Court and providing for some procedure to handle com-
plaints within the various circuits and then some procedure to take
those complaints further up if there was some merit.

That particular legislation excluded the Supreme Court from its
consideration.

History shows us that impeachment procedures are really im-
practical today, and the struggle that a legislator has—and you
might have had the same struggle when you were in the State
senate—is how do you attempt to provide the citizens with some
way to have a grievance heard when there is indeed a judge.

There have been a number of instances written about, a number
of instances provided before our committee when we had this bill—
the Judicial Tenure Act—before us last Congress, where indeed
-there was no question but that the judge was misbehaving under
the good behavior clause and there really was no way except
through peer pressure.

I take it from your answer that you are committed on the State
and your experience is that it is very positive and that barring
constitutional prohibitions you are not adverse, at least philosophi-
cally, to an approach on the Federal level.

Judge O’Connor. That is correct, Senator. My experience at the
State level with it has been a positive one.

The concern that I hear people generally express is that as our
society has grown so large and as people feel that they are faced
with some kind of faceless bureaucracy in the Executive branch
and with a tenured Judiciary, if you will, which is not subject to
review on the other hand, it can be a sense of frustration for the
common citizen. I can well appreciate the concerns that have
caused consideration to be given to the problem.

How it will work in practice and whether there are any constitu-
tional problems with what Congress has proposed I am refraining
from suggesting.

Senator DEConcINe. I thank you, Judge O’Connor.

Mr. Chairman, might I suggest a short break sometime this
afternoon at the appropriate time?

The CHalrMaN., We plan to stop at 5, but if Judge (¥Connor
witl)uld like to have a break before then we would be pleased to
allow it.

Judge *Connor. Mr. Chairman, it is fine with me for you to
continue—as you wish.

The CHAIRMAN. You prefer to continue?

Judge O'CoNNoOR. That is fine with me, Mr. Chairman—at your
pleasure,

The CuHairmaN. The judge says she does not need a break.
[Laughter.]

Senator DeConciNI. Mr. Chairman, I just want to be sure you
are taking care of her.
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The CHA.RMAN. Senator Simpson had his round before lunch, so
we now come to Senator Leahy.

JUDGE-MADE LAW

Senator LLeany. Thank you, Mr. Chairman.

I commend my colleague from Arizona for making sure that all
Arizonans are taken care of in the chamber.

Judge (YConnor, I apologize for being a couple of minutes late
this afternoon. I came in as you were responding to a question
from Senator Laxalt. It was concerning the exclusionary rule. We
have had a great deal of discussion already this afternoon on that.

You distinguished a judge-made rule from one of constitutional
dimension. If you have a judge-made rule on a constitutional issue,
is that not of constitutional dimension? I do not understand the
distinction.

Judge O’ConnNor. Of course there are constitutional implications.
Under the fourth amendment we cannot of course viclate the
search and seizure provisions of that amendment, and that amend-
ment is applicable to the States under the 14th amendment.

What I was referring to by the judge-made portion of the rule is
simply the effect, if you will, of the utilization in court of evidence
which has been obtained in that fashion—illegally obtained, if you
will—as opposed to, for instance, the securing of a confession by
force, which raises I think very different problems.

Senator LeaHY. In effect, using the exclusionary rule to bar a
confession—are we now at a constitutional level or are we at a
judge-made level? I still do not understand the distinction, Judge.

Judge O’'ConnNoOR. Senator, we of course are dealing with the
Constitution when we talk about search and seizure questions; but
the rule which the Court applied on the utilization of the evidence
is one which the courts really developed themselves and developed
initially to apply in the Federal courts and then subsequently
carried over for application to the State courts.

It is that to which we commonly refer, I think, when we talk
about the exclusionary rule.

Senator LEAHY. What about the exclusion of an unconstitutional-
ly obtained confession or any of the evidence that might be ob-
tair})ed from that? Is that also within that parameter, would you
say’

Judge O’'Connor. Perhaps, Senator. In discussing the question
earlier-—and perhaps you were not here—I indicated that the con-
cern that has been expressed by some for reexamination of the
exclusionary rule has not been heard, at least by me, to encompass
such matters as the confession obtained by force, trickery, or some-
thing of that sort.

The Federal courts that have been discussing and indeed holding
that the exclusionary rule does not apply in certain instances have
been addressing themselves to the so-called good faith exception, if
you will—either the technical error made by the police officer, or
the error made by him when he assumes he has a valid warrant
and does not, or when he assumes he is operating under a particu-
lar case holding which in fact has been overturned, and another
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type of good faith exception which relates to the officer’s under-
standing of the particular facts involved.

These are areas in which I have noted that Federal courts have
begun to talk about changes or exceptions to the exclusionary rule.

Senator LEanY. You see such changes as being judge-made law?

Judge (Y CONNOR. Yes.
| Sgnator Leany. The potential for such changes being judge-made
aw?

Judge O’'CoNnNoR. I think that I could probably characterize them
as such.

Senator LEAHY. Senator Biden asked you a question about Brown
v. The Board of Educution. It was on the subject of judicial activ-
ism, a term that I guess means many things to many people.

You said that it did not create new social policy by the Court but
was simply the Court reversing a previous holding based on new
research, but that new research was not any new research into the
Constitution or into the law, was it? Was not that new research
rather the effects of segregation on minorities? It certainly was not
into congressional debates over the 14th amendment.

Judge O'CoNNOR. Senator, I think there was an element indeed
of the examination of the intent of the drafters of the amendment.
I am sure that particular case was impacted also by perceptions of
the social impacts in that particular instance.

Senator LEAHY. But there is no new knowledge of the law in that
regard?

Judge (’ConNor. What I was trying to say was that in some
cases in which our Court has reached a contrary result after a
period of years to a previous decision they do so occasionally based
on a reexamination of the legislative history and of the intent of
the framers in an effort to determine whether the prior determina-
tion was correct.

I am sure we do not have much new evidence to be examined,
but perhaps people are examining in some instances more thor-
oughly the evidence that we do have.

Senator LEAHY. But did we not end up with a new social policy
with very far-reaching implications?

Judge O’Connor. I think in that instance we did—yes.

Senator LEary. And could that not be considered either judicial
or social activism?

Judge O'ConnNor. I think it was so considered and still is so
considered by many.

Senator LEanY. How do you consider it?

Judge O'CoNNoOR. Senator, I consider it as an accepted holding of
the Court. I was not there in 1954; and I did not participate in the
debate, and the hearings, the briefings, and the arguments; and I
cannot tell you all that went into the making of that decision.

Certainly it overturned a precedent of long standing, and it did
so on the basis of a decision by a very substantial majority—8-1, as
I recall—that the previcus understanding of the 14th amendment
was a flawed understanding.
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REFLECTION OF POPULAR SENTIMENT

Senator LEany. Do you feel that that decision can stand as a
correct interpretation of the Constitution and not simply a reflec-
tion of popular sentiment of the time?

Judge O’ConNor. Well, it has stood since 1954 and apparently is
well entrenched.

Senator LEaHY. The reason I ask that is that the Republican
platform on which the President ran last year talks about appoint-
ment of judges who reflect popular sentiment and respect for the
sanctity of human life and tends to be the main criterion for
picking judges.

Do you feel that is a somewhat narrow criterion on which to pick
judges? Would you use a different one?

Judge (¥Connor. Senator, I think we need to use every possible
evaluation of a potential judge in an effort to place very well
qualified people on the bench. It seems to me that we want to
consider all aspects of the individual’s character and ability.

Senator LEaHY. Would you put as a primary consideration a
judge who would reflect popular sentiment?

Judge O’CoNNoR. Senator, I would like to think that the individ-
ual characteristics of the person, the capability, the judicial tem-
perament, and the judicial capacity would be critically important.

Senator LEaHY. Do you feel that a judge should feel perfectly
able and willing to fly totally in the face of popular sentiment if
the judge felt that that was the only way to reflect the law?

Judge O'ConnNoR. If that is necessary. I think judges must be
prepared to act with courage.

Senator LEaHY. Do you feel that a judge should feel perfectly
prepared to fly in the face of popular sentiment if the judge was
convinced that in so doing the judge was upholding the law?

Judge O'CoNNoRr. Senator, I think we have to approach each case
on the basis of the facts of the case and the law applicable to it;
and we consider the case as judges in the context of the case which
has come before us—the factual record—the briefs that have been
filed, and the arguments of counsel.

I do not think that judges are permitted to go outside the record
in resolving the issues to come before the judge.

Senator LEAHY. Albeit a judge does not live isolated in some type
of a never never land. Judges do read newspapers, do see the news,
do live as members of the community and should——

Judge O'ConnNor. I hope so.

Senator LeEAHY [continuing]. In each one of those instances, or
else we have a lifeless judiciary.

A judge can well be aware of what might be popular sentiment
of the time. If a judge feels, however, that the popular sentiment
does not reflect the law and must rule on an issue where the law
is, in that judge’'s estimation, contrary to popular sentiment, is
there any question where the judge has to go?

Judge O’Connor. Not in my mind. I think the judge is obligated
to apply the law as the judge understands it to be.

Senator Leany. Thank you.

What do you feel are the most important criteria in picking a
judge? I ask you that question because I would assume that that
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woultd be also reflective of your own concept of judicial tempera-
ment,

Judge O'Connor. I think we have to examine the person’s over-
all character, integrity, capacity, experience, training, and perform-
ance.

Senator Leany. The William & Mary article—incidentally, the
William & Mary Law Review has never gotten so much publicity in
1 day’s time. Right now there are dozens and dozens of law schools
who wish that their law review editors had had the foresight to ask
vou to write for them. [Laughter.]

You suggest in that article that in the next decade there will
probably be significant traditional State court variations in cases
involving the issue of illegal searches and seizures under the fourth
amendment.

You also say that, assuming the State courts are providing a full
and fair opportunity for the claims to be raised and the Federal
habeas corpus review is unavailable, the State courts are more
likely than their Federal counterparts to reach widely varying
results on search and seizure issues.

Does that present some danger to the notion of a single constitu-
tion? Cannot States create a kind of balkanization of constitutional
rights, almost?

Judge ’ConNor. That is an ultimate danger if there is no final
review mechanism. That is correct.

Senator LEany. How do you feel, on the question of final
review—obviously the U.S. Supreme Court is not in a position to
review every single case from every single State court—of the great
number of cases that might present a constitutional issue?—obvi-
ously, a matter of concern to a lot of people.

There have been discussions of an intermediate appellate court—
a super court of appeals—beyond the normal courts of appeals.
How do you feel about that?

Judge O’Connor. I know there is discussion of that. In fact,
unless I am mistaken, Senator Heflin on this committee has taken
a major role in discussions of that, among others.

Justice James Duke Cameron, a former chief justice of the Arizo-
na Supreme Court, has just released an article on the same subject,
as a matter of fact.

There is wide discussion of the possibility of establishing a na-
tional court of appeals to sit somewhere between the Supreme
Court and the various Federal courts of appeal.

I think there are many variations of that court being discussed—
many possibilities. There are both pros and cons to having that
development occur, and I am sure that you have undoubtedly
participated in some of the hearings and are in the process of being
informed about those proposals.

1 do not have a fixed view on whether that would be desirable, or
if it were the form which it should take.

I know that some discussions have suggested they should just
deal with criminal law. Others have taken a broader view. Some
have suggested that the referrals should all be made to the court
from the Supreme Court. Others make different suggestions.

There is such variety in the proposals that I have heard that it is
really hard to know which ones are being seriously considered, but
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I think it is appropriate for the Congress to air these possibilities
and to hear from as many people as it can on the subject to
determine whether there is any consensus that that would be a
step in the right direction.

Senator Leamy. Thank you, Judge. I appreciate your openness
and candor before the committee today.

Thank you, Mr. Chairman.

The CaairMaN. Thank you.

Senator East?

Senator East. Thank you, Mr. Chairman.

Mrs. (’Connor, 1 greatly admire your fortitude here. This is an
exquisite form of torture, I think. The Senators, you will note,
come and go at their leisure; and we expect the witness to sit here
and endure this. I was greatly impressed with your willingness to
continue even when our distinguished chairman gave you the op-
portunity of opting out for a while.

I appreciate the great frustration that you feel in this; and I
think Senators do, too—that we are never able to explore things in
‘lche depth that we would like to and to the extent that we would
ike to.

I guess it inheres to things human that you have time limita-
tions, and so we all have 15 minutes and come back for another 15.

I would then like to have it understood that I am trying to get to
the heart of what I think are some critical matters, not that these
matters that I wish to raise are necessarily the sole litmus test for
qualification, but because of the time limitations under which we
all work we must single out a few things to make a point or two on
and see, when we put it all together, if we have probed to some
depth and substance. I would at least like in my own small way to
try to contribute to that end.

SEPARATION OF POWERS

You have stated your general judicial philosophy as regards sepa-
ration of power, which I think was well stated. You have certainly
given us some indication of your conception of federalism, which I
again think was well stated.

It does seem to me that it is appropriate to pursue certain
substantive areas that would reflect upon your basic values on
certain subjects because—to be candid—even though we talk about
a rigid separation of policymaking and judicial interpretation of
the law, we all know in the real world of the Supreme Court that,
for good or for ill, the decisions of the Supreme Court have enor-
mous policy implications. That has been true since Marbury v.
Madison, and one could think of many classic cases illustrating the
point you have discussed—Brown v. The Board, Plessey v. Ferguson,
Dred Scott, ad infinitum—the enormous policy impact the Supreme
Court has.

Hence, the basic fundamental values on certain crucial items
that respective Justices have to me do become critical factors to
consider because we are not working in a vacuum today; you will
not work in a vacuum once you are appointed to the U.S. Supreme
Court, assuming that things continue to move in that direction.
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Let me cut through this gordian knot and get to the heart of one
issue which has been alluded to before—there is no question about
it; namely, this very difficult, hotly debated issue of abortion in the
United States.

I wish to say again that I do not think it is the sole test for
qualification. I do not think it is the only thing that ought to be
pursued, nor has it been the only thing that has been pursued, but
certainly it is fair game as a part of a whole panoply of items—
concept cases—that we might pursue.

As I understand, Mrs. O’Connor, your basic personal position on
this issue of abortion—just stating your personal values—is that
abortion on demand as a form of birth control—you are personally
opposed to that? Is that correct?

Judge O’ConnNoOR. Yes, Senator.

Senator EasT. Let me then follow up with this question: It has
sometimes been said that most people personally oppose abortion
as a form of birth control—that the real division is between those
in the public arena who might wish to do something about it and
those who would choose to do nothing about it.

As regards that particular division, what do you think would be
an appropriate public policy position as far as dealing with the
subject of abortion on demand as a form of birth control is con-
cerned?

Judge O'ConnNoR. Senator, I really do not know that I should be
in the business of advising either this Congress or State legislators
with regard to what their present posture should be in developing
public policy.

I feel that it is a valid subject for legislative action and consider-
ation, and certainly this Congress and your subcommittee have
been deeply involved and engrossed in dealing with this precise
area and determining to what extent this Congress should take
certain action.

I appreciate that and appreciate that effort. It certainly is an
appropriate role for the Congress. I just 