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Manning, to hypothesize that & simple ¢om-
ponent of the urea sclution—cyanate—
might be getting whatever results were
showing up in Nalbandian's patlents,

“And indeed we found cyanate did lnbibit
siekling in the test-tube,” Cerami sald in gn
interview. They were alsc able to pin point
the exact location on the hemaglobin por«
tion of the red cell where the cyanate
hooked on and stayed, making the reversal
of the sickling permanent for thaet cell.

Much of the damage of the disease process
arigses because the misshapen, cells snag in
the caplllaries Detween the outgoing arteries
and incoming viens, slowing blood cell trafiic
like & jack-Enifed truck on a turnpike. Not
cnly does blood flow get snarled, cells die
young in, the process.

“If sodium cyanate ever works as therapy,”
Cerami pointed out, “treatment will have to
be continuous throughout life, because each
new red cell would have to be doctored.”

"REABONABLE" TOXICITY

Safety tests on animals Indicated cyanate
18 “no more than three times as toxic as as-
pirin,” regarded as a reasonable range for
proceeding to human trials.

Dr. Peter Gillette, assistant professor at
Rockefeller and Dr. Charles Pelerson, a Har-
lemn Hospitial resident on loan to the project,
are now treating the 25 sickle cell anemilcs,
from 7 to 50 years old, either by mouth, by
intravenous injection or by taking cut blood,
treating it and putting the red cells back.

The patients are treated contihuously.
“We don't wait for a sickle cell crisis,” Cer-
ami sald, “The hope 18 {0 use sodium cyanate
to prevent the disease process™ The tests,
under Food and Drug Adminjstration experi-
mental drug rules, are expected to yleld
answers In. about alx months.

Cyanate 13 a comparatively cheap Indus-
trial chemical ($400 & ton) In powder form,
easlly dissolved. It 1s a three-atom molecule
of nitrogen, carbon and oxygen. The Rocke-
Teller team hes bheen using materiad from an
American firm which is giving up preduction
because German and Japanhese firms make it
more cheaply,

FULL OF IMPURITIES

The unsolved problem for future medical
use, Ceramli sald, 18 that “much of the stud
bought for industrial use 18 full of junk, im-
purities,” which ocould damnge pstients and
foul up & ts so the true value of the
pure drug would be hard to determine.

But If the pure drug works and is ade-
quately safe, it would be the first specific
therapy for an allment that can now be
treated only symptomatically in most ¢ases.

CONCLUSION OF MORNING BUSI-
NESS

The PRESIDING OFFICER. Is there
further morning business? If not, morn-
ing business is closed.

EXECUTIVE SESSION—NOMINATION
OF LEWIS F. POWELL, JR.,, TO BE
ASBOCIATE JUSTICE OF THE SU-
PREME COURT

The PRESIDING OFFICER. Under
the previous order, the S8enate will now
go into executive session for further con-
sideration of the nomination of Mr.
Lewis F. Powell, Jr., t0 be an Associate
Justice of the Supreme Court, with the
vote coming at 4 o’¢clock p.m,

Mr. BYRD of West Virginia, Mr. Pres-
ident, I suggest the absence of a quorum,

The PRESIDING OFFICER. The clerk
will call the roll.
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The second assistant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

RECESS

Mr. BYRD of West Virginia. Mr. Pres-
ident, I move that the Senate stand in
recess until 1 p.m. todav.

The motion was agreed to; and (at
10 o’clock and 44 minutes a.m.) the Sen-
ate took a recess until 1 p.m.; where-
upon the Senate reassembled when
called to order by the Presiding Officer
(Mr, McINTYRE).

QUORUNM CALL

Mr. BYRD of West Virginia. Mr. Pres-
ident, I suggest the absence of a quorum,

The PRESIDING OFFICER. The
clerk will call the roll.

The legislative clerk proceeded to call
the roll.

Mr. HOLLINGS. Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr.
CHILEs). Without objection, it is so or-
dered.

A PERSONAL EVALUATION OF LEWIS E, POWELL,
JR., AND WILLIAM H. EEHNQUIST, NOMINEES
TO BE AES0CIATE JUSTICES OF THE T.B, 8U-
PREME COURT

Mr., FONG. Mr. President, I support
the nominations of Lewis E, Powell, Jr.,
and William H. Rehnquist to be Associate
Justices of the Supreme Court of the
United States.

Because of the questions which have
been raised in connection with these
nominees, I should like to state my anal-
ysis of the qualifications of these can-
didates and my reasons for reaching the
conclusions I have,

Mr. Powell is & person of unusual pro-
fessional competence. His outstanding
legal ability is universally recognized.
His personal integrity is unimpeachable.

His sensitivity to the problems which
his stockholdings present under the Can-
ons of Judicial Ethics and his efforts to
minimize these probiems, even where it
will probably be at considerable financial
cost t0 him, so as to avoid even *“the
appearance of lmpropriety,” is further
indicatlon to me of his sensitivity to and
commitment to the ¢concept of assuring
not only equal justice under law to all
Americans, hut of avoiding any appear-
ances which may lead to questions as to
the basis of his actions.

Senators are well aware that I am
most conecerned about preserving our
constitutional rights and especially the
rights of the people guaranteed under the
first 10 amendments to our great Consti-
tution—our Bill of Rights.

I am one of only four Senators who
voted against final passage of the omni-
bus erime bill, I did this because of its
provisions which I am convinced are in
derogation of these most sacred consti-
tutional rights.

At the hearing on Mr. Powell’s nomina-
tlon before the Judiciary Committee, I
very carefully and at length questioned
Mr. Powell as to his position In regard to
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these most valuable and valued guaran-
tees of the liberty and very safety of
minorities—and we are all members of
some minority in these United States—
against the oppression and tyranny of
the majority or of the Government.

The Supreme Court of the United
States is the last bulwark of freedom and
justice for all our peoples.

I am fully satisfied of Mr. Powell's
complete and sincere dedication to the
preservation of these vital, constitutional
rights and of his ability to so interpret
our great Constitution as to assure equal
justice under law to all persons in this
country,

1 urge my brethren to confirm the
nomination of Lewis F. Powell, Jr., to be
Associate Justice of the Supreme Court
of the United States.

Now I turn to the nomination of Wil
liam H. Rehnqulst, which is also before
us for confirmation, to be Associate Jus-
tice of the U.8. Supreme Court. In Mr.
Rehnquist, we have before us a much
younger man, one likely to serve in that
exalted capacity for many, many years.

Fortunately, in Mr. Rehnquist, we have
& person of outstanding legal ability and
scholarship and unquestioned personal
integrity. Even his most severe critics
have not questioned these qualifications,
which he s0 abundantly has demon-
strated.

What four of the distinguished Sen-
ators who opposed Mr. Rehnquist’s nom-
ination in the Judiciary Committee and
various withesses questioned was largely
Mr, Rehnquist’s interpretations of and
dedication to the concepts contained in
the Bill of Rights.

In fairness to Mr. Rehnquist, his vari-
ous utterances on these subjects should
be put in context of time and circum-
stances.

Much I8 made of his opposition in 1964
to a proposed Phoenix public accom-
modation ordinance and to a letter to the
editor published in the Arizona Republic
on the proposals of the Phoenix school
officials to ellminate de facto segregation
in that ¢ity.

Little is made of the nominee’s actions
at those times or his very humble and
human eonfession of error of an earlier
judgment.

Throughout the period in question, Mr.
Rehnguist’s own children attended fully
integrated schools in the downtown area
of Phoenix. Surely, his recognition of the
benefits of integration to the children he
loved and cared for most—his own chil-
dren—must give credence to his recogni-
tion of the value of equality of oppor-
tunity for all, else he ecould readily have
chosen to live in one of the suburban
areas where de facto segregation was
almost assured. In view of his actions in
this regard, I feel compelled to conclude
the nominee does not endorse or prac-
tice segregation.

It takes a big man to reverse himseif—
a bigger one to admit In public that he
was wrong—and g still bigger one to alter
his course of conduct.

‘While Mr. Rehnquist did oppose a
proposed public accommodations ordi-
nance in 1964, in 1966 as a member of the
Arizona delegation to the National Con-
ference of Coramissiomers on Uniform
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State Laws he supported the proposed
public accommodations provision of the
draft model State antidiscrimination act.

When he appeared at the confirmation
hearings hefore the Judiciary Committee,
he admitted he was wrong in his 1964
opposition; that he was aware of that
error of judgment; and that his under-
standing of the significance of, the need
for, and the scope of the concept of
equality had changed and hroadened
since that time.

As the distinguished senior Senator
from Pennsylvania (Mr. ScorT) brought
out at the hearing, Mr, Rehnquist altered
his course of thinking, and he reflected
this in his conduct.

In 1969, the opinion of the Comptroller
General of the United States was that
the Philadelphia plan was unconstitu-
tional. The Philadelphia plan, as Sen-
ators well know, required, as a condition
of receiving a Government construction
contract, a commitment to achieve cer-
tain goals of minority hiring, This was
to overcome the fact that certain unions
did not have minority race members.

Through the efforts of Mr. Rehnquist,
the Attorney General upheld the legality
and constitutionality of such plans. This
was a major breakthrough in the fight
for equality in employment opportu-
nity-—a basic right to be afforded all men
equally under law.

On the subject of civil rights, I am
fully satisfied as to the nominee’s position
and commitment to equal rights.

Insofar as Mr. Rehnquist's approach to
civil liberties and the Bill of Rights is
concerned, T questioned Mr. Rehnquist
very carefully on the subject of wiretap-
ping and electronic survelllance, and on
the subject of certaln Federal grand jury
practices which I fear are in violation of
the fifth amendment.

I spelied out to him at considerable
length my long and firmly held convie-
tion that if wiretapping and eavesdrop-
ping practices were allowed on a wide
scale, we would soon become & nation in
fear—a police state. T also indicated that,
whether based on fact or fancy, many
people In all walks and areas of life fear
they are under survelllance, so In my
opinion we are coming close to being a
nation in fear.

‘While Mr. Rehnquist as the attorney
to the Attorney General had spoken in
support of positions of the Justice De-
partment, his response to my questions
and his prior statement when he ad-
dressed a symposium on law and indi-
vidual rights held in December 1970, at
the University of Hawaii, clearly indi-
cated to me that despite his advocate's
position and the attorney-client relation-
ship with the Justice Department, the
nominee himself is fully aware of the, as
he put it, “chilling effect on one’s feeling
of freedom of certain alleged Govern-
ment, procedures and is capable of disas-
sociating himself therefrom.

Agaln, I quote his response, in part:

I bhelieve that I could divorce my role as
an edvecate from what it would be &8 a

Justice of the Supreme Court, should I be
confirmed.

When I pressed him on comments
made by a Phoenix Democrat, but repre-
sentative of other such comments, that
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he was a “retrograde” In terms of race
relations, “a supporter of police meth-
ods,” “restrictive” on free speech, and so
forth, his response, even under the pres-
sure he was subjected to, showed his
humaneness, a sense of humor, and the
approach to be expected from him to
problems presented to him as a Justice of
the Supreme Court.

He stated at page 144 of the hearings
before the Committee on the Judiciary:

My first comment would be I can defend
myself from mny enemles but save me from
my iriends.

But then in a most serious vein, he
continued:

I think that that 15 not a Isir characteri-
zation even of my philosophical views. My
hope would be if I were confirmed to divorce
as much as possible whatever my own pref-
eronced, perhaps, as & legislator or &s a pri-
vate citizen would be as to how a particular
question should be resolved and address my-
self simpily to what I understand the Constl~
tution and the laws enacted by the Congress
to require,

I am satisfied Mr. Rehnquist is a man
of esteemed legal and intellectual ability,
a man of great integrity, whose personal
philosophy as shown by his actions may,
in fact, prove to be not too far removed
from that of his critics.

In any event, I feel that as a Justice
of the SBupreme Court he would apply
his great talents “simply to what (he)
understood the Constitution and the
laws enacted by Congress to require.”

I will, therefore, vote for the confir-
mation of his nomination.

I urge the confirmation of his nomina-
tion to be Associate Justice of the Su-
preme Court of the United States, for I
am certaln he will serve all the people of
this great country with distinction.
THE NOMINATION OF LEWIS P, POWELL, JR.,

TO BE AN ASSOCIATE JUSTICE OF THE SUPREME

COURT

Mr. JACKSON. Mr. President, the
Senate will vote today on the nomina-
tion of Lewis F. Powell, Jr. to be an
Associate Justice of the Supreme Court.

It is no surprise that this nomination
has been unanimously reported by the
Senate Judiciary Committee. Mr,
Powell’'s reputation was well known to
many of us In the Senate, even before
his nomination. Since then, the wide-
spread endorsement of his nomination
by those of differing political and philo-
sophical viewpoints has confirmed that
Mr, Powell is a man of exceptional ability
and character. Indeed, the reception ac-
corded his nomination is a rebuff to those
who suggested that the Senate would not
conflrimn a Southerner to serve on the
Supreme Court. One wonders why it has
taken 50 long 1o propose a man of Mr.
Powell's stature.

Quite aside from his competence and
integrity, Mr. Powell meets another basic
test of fAtness to sit on the Supreme
Court. He has shown by what he has
done and what he has been that those
who bring causes to him for judgment
will have the fullest confidence that their
cases will be heard and decided on the
law and the merlts and not otherwise.

Of course Justices come to the Su-
preme Court influenced by their pasts.
But to be fit to serve there, a nominee
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must inspire faith that he can overcome
these influences when he must. No
group—not the organized bar, not busi-
ness, not labor, not the law schools, not
the polificians of any party or region, no
racial group—has the right to veto a
nominee because they would prefer some-
one more sympathetic to their side of
particular issues, But they do have a
right to expect fair treatment and to ex-
pect the nomination of those who will
Justify belief that disputes which come to
be settled through the courts will be
settled by law and justice alone, I helieve
that Lewls Powell meets this test: that
he will bring to high judicial office the
gualities of decency and fairness that are
a crucial component of judicial decision-
making,

Because Mr. Powell has shown in his
life and work those qualities of distine-
tion which we should expect in every Jus-
tice of the Supreme Court, I hope the
Senate will vote—overwhelmingly—to
confirm this nomination,

Mr, HOLLINGS. Mr. President, ordi-
narily I would take this occasion to speak
in behalf of the appointment of Lewis
Powell to the Suprems Court of the
United States. He is a southerner. He is
noncontroversial; and he is certain to be
approved. But a speech in his behalf
would only be an exercise in headline-
manship. Mr. Powell needs no defense
from me, The man I rise to defend today,
on the other hand, is not from my sec-
tion of the country. He is controversial;
and his nomination is being contested.
It would be unfair to William Rehnquist
and to his record to remain silent today.

I have studied the record. I have looked
closely at the man. And I am convinced
that his appointment to the Supreme
Court is not merely satisfactory—it is ex-
cellent. T know Bill Rehnquist, and I
have worked alongside him. I know his
beliefs and his reactions. I know he is no
racist. Everyone who knows him knows
that. I recently received a letter from
Mr. Ben Holman, the Director of the
Community Relations Service, in Mr.
Rehnquist’s behalf. The Community Re-
lations Service is a civil rights agency
charged with working for the improve-
ment of minority groups in America. As
Mr. Holman points out, Bill Rehnquist
“has been highly supportive of our cause
and on several occasions sought to
broaden our statutory mandete.” Mr.
President, I ask unanimous consent that
the full text of Mr. Holman’s letter be
printed at the conclusion of my remarks.

The PRESIDING OFFICER. Without
ohjection, it is so ordered.

(See exhibit 1.)

Mr. HOLLINGS, Mr. President, of all
the tasks which come before the Senate,
none is more important than its con-
stitutional duty to act on the President’s
appointments to membership on the Su-
preme Court.

Throughout most of its history, the
Court has held a rightfully exalted posi-
tion in the esteem of the American peo-
ple. And because it had the trust of the
people, it worked for the inestimable
benefit of the Nation. The Supreme
Court lacked a bureaucracy, yet it be-
came a powerful force for good. Fragile
in form yet enduring in substance, it be-~
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came g strong pillar for the support of
the Republic,

Today~—among & sizable, and grow-
ing, percentage of our people—the Court
has lost ground. The loss 1s not sectional,
nor is it generational. It is North and
South. It 1s young and old. This 1s simply
a statement of fact. No Member of the
Senate who has recently been among his
constituents is lkely to claim that this
1s the heyday of the Court’s prestige. We
hear no chorus of pralse for the highest
tribunai. While its past is still cccasion-
ally sung, celebrations of its present are
few and far between. The question is
obvious—Why? Why this declining es-
teem for an Institution which depends
for its success on the public trust?

I believe that the past successes of
the Court resulted from its adherence to
the activities prescribed by the founders
and the Justices themselves, It succeeded
because it seldom strayed very far from
those activities. And when it did stray,
it did not stray for long. The Court
usually was in the mainstream of our na-
tional life. It saw nothing to be gained
from lagging far behind or racing swiftly
ahead of Amerlca’s other institutions.

In recent years, however, the Court
seems to have forgotten the lessons of its
successful past. It has gone far heyond
its normal activities—far beyond its ju-
risdictions of even a quarter century ago.
And, without getting into a lengthy and
detalled exposition, there are those who
believe the Court has gone into the busi-
ness of legislation rather than adjudica-
tion. There are those who believe that
the Court 1s enforcing practices which
the Constitution does not prescribe nor
the Congress authorize. I am among the
number who so believe,

Mr. President, when a person runs out
on his past, forsaking old ways for new,
he is the object of at least temporary
suspicion. And when a politician prom-
ises one thing and does another, his in-
tegrity is questioned and his credibility
vanishes, S0 it is with an institution such
a8 the Court. When it goes beyond the
normsal range of its activities, and does
80 over a perlod of many years, it is play-
ing with the fires of suspicion. This is
what the Supreme Court has done. And
now it has reaped the sshes of discord
and distrust.

We are all quick to point out the credi-
bility gaps of the executive branch. And,
whether we admit if or not, we are
equally aware ¢f the skepticism in which
the leglslative branch is held. That
hardly leaves {ime to worry about the
problems of the judiciary. But today we
must find time. Public confidence in the
Nation’'s highest tribunal—In the arbiter
of its basic law—is essential if this sys-
tern of ours is to survive. The Constitu-
tion, both as actual law and as popular
symbol, is the cement which has bound
Amerlica together. Wesken the cement
by twisting and torturing, and tearing
and bending and breaking—and watch
the Nation come apart.

Mr. President, the clear imperative of
the Constitution 1s the necessity for bal-
ance. The success of our Federal Gov-
ernment has always depended upon bal-
ance; balance between the State and
local governments; balance between the
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three separate branches of the Federal
Clovernment; and, within the judicial
branch, & large measure of self-balance
and impartiality. The Constitution is
not an ideological hrief for today's liber-
als, or, for that matter, for today’s con-
gervatives. It is a complex and diverse
document, written by a varied people,
and surviving all the many changes of
nearly two centuries of national life, Yet
there are those who would throw that
balance—that richness of experience—
that diversity of history—overboard.
There are those who argue not for diver-
sity, but uniformity: not for judgment,
but for advocacy; not for right versus
wrong, but for left versus right or right
versus left.

And that, Mr, President, is what this
debate today is all about, All the Presi-
dent has to do is nominate someone whose
beliefs do not accord with the insistent
mood of the establishment, and the
establishment rides to the chase with
the scent of blood in its nostrils.

The debate over Mr. Rehnquist is not
over Arizona polling hooths or member-
ships in such-and-such an organization.
It is not over the handling of Mayday or
the tapping of a criminal’s telephone. A
cursory glance at the record suffices to
set any impartial observer’s mind to rest
on all those accounts. No, Mr. President—
those are simply smokescreens sent up
by those who would remake the Supreme
Court in their own image. They know
Bill Rehnquist will not help them do
that. So Bill Rehnquist hecomes to them
public enemy, No. 1,

Mr. President, I have been down this
road hefore, 2 years ago, with Judge
Haynsworth. The smokescreens went up
then, too. “Appearance of lmpropriety”
was the howl of the pack, and a prom-
ising high court career was snuffed out
before it could begin. Now—with the
possibility of Judge Haynsworth’s going
to the Court gone—many of his oppo-
nents admit how flimsy those charges
were. The charges against William Rehn-
quist are just as flimsy.

He is closed-minded, some say. He
starts out with the conclusion and works
backward toward justifylng evidence.
Even more serious, he places no value on
individual rights and would give the
stamp of judicial approval to police-state
tactics. The attack on this nominee is a
display of dizzying gymnastics the likes
we have not seen for a long, long time.
He is a conservative, therefore, too indi-
vidualistic—conservatives want toc much
freedom for the individual, Then the
critics turn right around and attack Mr,
Rehnquist for lack of concern for the
individual and for glorification of the
state. “Now you see it, now you don’t”
seems to be the motto of the pack in their
desire to do Bill Rehnquist in,

Mr. President, there is just no truth
in the charge that Mr, Rehnguist is
insensitive to civil liberties. His state-
ments abound with references to the
rights of the individual. He has thought
long and hard about the necessity of
protecting the rights of the individual
and the necessity for balancing the
rights of the individual in relation to
the Government's obligation to enforce
the law. His statements show a rational
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balanced, and constitutional position
from which the Court can only benefit.
As the nominee himself put it:

A government which does not restrain jt-
self from unwarranted officlal restraints on
the persons of its citizens would be a men-
ace to freedom; but a government which
does not or cannot take reasonable steps to
prevent felonious asseults on the persons of
its citlzens would be derelict in fulAlling one
of the fundamental purposes for which gov-
croments are instlivted among men. A 8So-
clety a8 & whole has & right, indeed a duty,
to protect all individuals from criminel in-
vasions of the person,

Would Mr. Rehnquist put a micro-
phone under every table and desk, a wire-
tap on every phone, an agent in the foot-
steps of every citizen? Ridiculous. Again,
I quote from the nominee,

I do not conceive it to he any part of the
functions of the Department of Justlece or
any other governmental agency to survell or
otherwise observe people who are silmply ex-
ercising their Flrat Amendment rights.

The record demaonstrates very clearly
that the hominee would never be willing
to sacrifice the constitutional protec-
tions afforded our people simply in the
interest of governmental efficiency. For
him, the Constitution clearly places re-
siraints on the activities of government.
On the other hand, the record also makes
clear that he would use the powers af-
forded the Government by the Constitu-
tion-makers at Philadelphia to preserve,
protect and defend the safety and well-
being of the American people. Any judge
who is too shallow to raise the question
of how to maintain order is ignorant of
one of the basic questions of all govern-
ment, and ignorant of one of the endur-
ing themes of political philosophy.

The record shows William Rehnquist
to be superbly qualified for service on the
Supreme Court. His educational and
professional career ig a long string of
our society’s highest accolades. His
academic honors testify to an acute and
profound intelligence, His professional
citations mirror the confidence of his
associates and the breadth of his ex-
perience, Anyone who serlously ex-
pects Bill Rehnquist to be the slave of
some narrow ideclogy or defunct theore-
tician simply does not know the man or
hig record.

There is not the slightest doubt in my
mind that as Associate Justice of the
Supreme Court Justice Rehnquist's
alleglance will be to the Constitution,
and his dedication to making it the
honored and revered fountain of law
and trust that it deserves to be. He will
be there to research, to question, to
study, to analyze, and ultimately, to
judge. Justice Rehnqulst will not need a
law clerk to do his homework for him, or
to write his opinions, He knows how to
do these things himself. And he does
them with & precision and a clarity and
a brilliance which command respect.

It is the charge of the jurist to judee
just as it is our charge in this chamber
to legislate. Mr, Rehnquist has the dis-
cernment to keep the two functions
separate. His opponents cannot make
the same claim,

I commend the Presldent of the United
States for the excellent cholce he has
made, And I urge my fellow Members
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of the Senate to vote “aye” when the
moinent of decision is upon us.
ExHIBIT 1

DEPARTMENT OF JUATICE,
COMMUNITY RELATIONS BERVICE,
Waeashington, D.C., November 4, 1871,

Hon. ErNesT F. HOLLINGS,
U.8. Senale,
Washington, D.C.

DesR SENATOR HoLLINGS: You have asgked
ihat T share with you my regard of William
H. Rehnquist who has been nominated by
the President to be an Associgie Justice of
the Uniled States Supreme Court.

I have personally worked in close associa-
tion with Bill Rehnquist during my 21, years
a8 Director of the Department of Justice's
Community Relations Service. I always found
him to be of impeccable integrity and of gen-
tlemanly conduct.

On many occaslons Bill Rehnqulst and I
have discussed 1lssues relative to the welfare
of the Community Relations Service, which,
as you know, is a civil rights agency whose
sole dlrection is guided by the improvement
of the status of minoritles In America, He
has been highly supportive of our caluse and
on several occesions sought to broaden our
statutory mandate.

His “conservative'” phllosophy while prac-
ticing law in Arizona was unknown to me
until I read about 1t in the newspapers, As
& black man sensitive to the varlous forms
of racist behavior T can assure you that Bill
Rehnqulst will judge minorities fairly if
he is confirmed to the Court.

I hope this information will be helpful to
you in your deliberations,

Bincerely,
BEN HOLMAN,

Mr. COOK. Mr. President, will the
Senator yield?

Mr, HOLLINGS. I yield.

Mr. COOK. Mr. President, I commend
the Senator from South Carolina for his
remarks. I want to say that the remarks
which I will make either late today or
on tomorrow will be in respect to what
the Senator from South Carolina has
said,

I would like to have printed in the
Rrecorp an article in this morning’s Walil
Bireet Journal entitled, “Rehnquist and
Critics: Who's Extreme ?”’ However, first,
I would like to read for thie RECORD & por-
tion of that article. It reads:

The minority report argues that “Mr, Rehn-
quist’s record falls to demonstrate any strong
affirmative commitment to ecivil rights, to
equal justice for all citizens, let alone a level
of commitment which would rebut the strong
evidence of insensitivity to such rights.” The
evidence the report discusses at greatest
length is & letter Mr, Rehnquist wrote to The
Arizona Republic in 1967, responding to re-
merks on school integration by Fhoenix
School Superintendent Howard Beymour.

The minority report says, “The truly alarm-
ing aspect of the 1067 letter, however, is Mr.
Rehnquist’s statement, 18 years after Brown
v. Board of Education that ‘We are no more
dedicated to an “integrated’ soclety than we
are to & “segregeted” soclety’. . . Yet at least
g8ince the Bupreme Court declared that ‘sep-
arate ia inherently unequal,” this nation has
not been neutral as between integration and
segregation; it stands squarely in favor of
the former, And If Mr. Rehnquist does not
agree, he 1s outside the mainstream of Ameri-
can thought and should not be confirmed.”

A FREE SOCIETY

The statement In the original letter that
must be located with respeot to the maln-
stream runs, “Mr. Beymour declares that we
‘are and must be concerned with achieving
an integrated soclety.’ . .. But I think many

CXVII——23822—Fart 34

CONGRESSIONAL RECORD —SENATE

would take jssue with his statement on the
merits, and would feel that we ate no more
dedicated to an ‘integrated’ society than we
are to a ‘segregated’ soolety; that we are in-
stead dedicated to a Iree soclety, in which
each men 1s equal hefore the law, but in
which each man 1= accorded & maximum
amount of freedom of choiee in hia individual
asctivities ™

Mr, Rehnquist's extremist position on elvil
rights, then, turns out to be nothing more
than the familiar proposition that the Con-
gtitution is color-hlind, On survelllance he
believes that at this moment the Scales are
not tipped In such & way that dissent is
“chilled.”” On wiretapping he believes the gov-
ernment side of the national security quea-
tion deserves its day in court, These opinions,
the minority report suggesis, are so outrage-
ous the nominee should be defeated.

Then, the most important paragraph
of the editorial in relation to the re-
marks of the distinguished Senator from
Bouth Carolina:

As the Semate debates the nomination, it
seems, 1t will have to declde more ithan
whether it’s proper 10 walgh & nominee's phi-
losophy. It Also needs to weigh whether words
Iike “extreme’ and “out of the mainstream’
better describe Mr. Rehnquist's philosophy,
or the position his critics have been forced
to take 10 oppose him.

Without objection the article was or-
dered to be printed in the REcoRrp, as
follows:

REHNQUIST AND CRITICS: WHO'S EXTREME?

(By Robert L. Bartley)

WASHINGTON.—The most powerfu] impres-
sion to emerge from the microscopic pubilc
analysls of the life and works of Bupreme
Court nomines Willlam H. Rehnqgudst 1s that
his critlcs are pretty desperate. At ohe polnt
the arguments and innusndos offered by
critionl wlthesses proved too much even for
the most oritical Senators, apd 8en. Edward
Hennedy upbralded the withesses for creat-
Ing “an atmosphere which I think is rather
polsonous.”

Now the critical members on the Senate
Judiciary Committee—Sens. Bayh, Hart,
Kennedy and Tuhney—have flled thelr mi-
nority report setting out the responsible case
sgainst the nomination. As Sen. Kennedy's
remark suggests, it judiclously avolds the leas
substantial aellegations that heve appeared
in the press in recent weeks. There ls, for
example, no suggestion that Mr. Rehnquist
1s gullty until proven innocent of member-
ship in extremist o ons becauss his
name appears on e list compiled by & little
old lady and wllled to someonse else,

OUTEIDE THE MAINSTREAM

The minority report, rather, focusea mostly
on Mr. Rehnquist’s views on certain lssues,
and as such s an intriguing dooument, It
volunteers that there 18 no quesiion about
Mr. Rehnaust’s qualifications in terms of
legal standing or persomal integrity. On the
widely debated question of whether the Sen-
ate should consider a nominee’s judicial phi-
losophy, it makes the case that indeed the
SBenate should.

The mlnority, of course, argues thet on
this third test Mr, Rehnquist flunks. It says
he “has falled to show a demonstrated com-
mitment to the fundamental human rights
of the Bill of Rights, and to the guarantees
of equality under the law.” While not svery
detall of & nominee’s philosophy ought to
bear on his Senate confirmation, it suggests,
80 extreme n deviation should. At one point
the text puts it simply: The nominee “is
outslde the mainstream of American thought
and should not be conflrmed,*”

A fascinating proposition, this. How can
someone with legal standing and perscnal in-
tegrity fit to grace the Supreme Court be thet
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far out of the mainstream? What would be
the opinions of a man who 15 seuch a pillar
of the bar and still falls to understand the
Bili of Rights?

80 1t 18 with no little anticipation that one
turns to the lasues discussed in the minority
report to find just which of Mr, Rehnquist's
opinions bar him from the Court service, One
expects not merely thet he will have debata-
ble opinions on debatable toplcs. Certalnly
the four Senators disagree on many things
with Lewis F. Powell Jr,, the other Supreme
Court nominee before the Jenate, but they
voted to approve him. So in Mr. Rehnquist's
case one expeots more exireme opinlons,
those further out of the mainstream on the
right, say, than Justice Willlam O. Douglas
is on the left,

As sort of & benchmark, recall Justice
Douglaa’ popular book arguing, “We must
reallze that today's establishment 1s the hew
George III. Whether it will continue to ad-~
here to his tactics, we do not kKnow. If 1t
does, the redress, honored in tradition, 1a also
revolution.” What right-wing outrages has
Mr. Rehnquist uttered, one wonders, that
are further from the malnstream than that?

As the confirmation hearings started, the
best bet for thet sort of outrage seemed to
He in the Justice Department position on
wiratapping. As the depertment's chief le-
gal adviser, Mr. Rehnquest must bear no
small responsibility for that position, and
the department hags argued that the Execu-
tlve Branch has an “inherent right” to wire-
tap without court order in nstional security
cases. This is tantamount to an assertion
that nelther Ccngress hor the courts gan
contro! exeoutive wiretapping, and certain-
ly does suggest an insensitivity to the apirit
of the Bill of Rights.

Alas for Mr. Rehnguist's critics, though, it
turns out that on his adviee the Justice De-
paertment has dropped the "“Inherent right”
srgument In cutrent briefs before the Bu-
preme Court. It now merely argues that In
the particular instances of the case, the tap
in question wes not an “unreasonahle’”
search baiTed by the Fourth Amendment.
He says that the effect of the change is “to

that the courte would decide
whether or not this practice amounted to an
unreasonable searci.”

Mr. Rehnqulst declined to glve his per-
sonel views, as opposed to the Justice De-
partment position, but he did defend the
departinent's current arguments on the
grounds that there are substantial legsl
questions unresolved, and the Executive 1s
obligated to make its side of the case. “Flve
preceding administrations have all taken the
position that the national security type of
surveillence 1s permissible . . . one Justice
of the Bupreme Court has expressed the view
that the power does exist, two have ex-
pressed the view that it does not exist |, ., .
one has expressed the view that it 1s an open
questlon . . . the government ls entirely
Justified In presenting the matter to the
court for its determination.”

WIRETAFPING OF RADICALS

This did not satisfy the four critical Sena-
tors. They noted that the current issues are
somewhat different from those of preceding
adminisirations, not least because the cur-
rent argument is about wiretapping not of
forelgn agents but of domestie radicals. The
change in the department's position is “more
cosmetlc than real,” they argued, because 1t
is still defending wiretapping rules that
would not “provide an adequate restraining
effect on the Executive Branch, ah adequate
deterrent to protect the right of privacy.”

For those who may find this partleular
dispute & matter not of extremist opinions
but of reasonable men differing, the minority
also delves into Mr. Rehnqulst's widely
quoted oplnion on government survelllance
of indlviduals, that is, not wiretapping but
the recording of their activitles in public
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places, In warning against overly restrict-
ing such aurvelllance, he once sald, “I think
it quite likely that self-restraint on the part
of the Executlve Branch will provide an
answer to virtuelly all of the legltimate com=
plaints against excesses of information
gathering.”

During {he hearings, Mr. Rehnquist noted
that in his remark he wes addressing the
question of whether new leglslation is
needed in addition to the Bill of Rights and
laws already on the books, and that the re-
mark must be understocd in that context.
In collogquy at the time, he conceded that
widesprend surveillance should be “con-
demned,” and that an individual might al-
ready have legal recourse agalnst a govern-
ment tail. But in considering the argument
that survelllance is unconstitutional because
it has & "chilling effect” on freedom of
expression, he sald any such effect Is a
question not of constitutional law but of
fact. And, “those activities didn't prevent,
you know, two hundred, two hundred fifty
thousand people from coming to Washington
on at least one or two occaslons to, you
know, exercise their First Amendment rights,
to protest the waer policles of the Prealdent.

The minority report arguesd that even If
260,000 appeared, others may have been de-
terred by survelllance. It agrees that the
committee’s mmajority report correctly de-
scribes Mr, Rehnguist’s attitude: “Informa-
tion-gathering activity may ralse flrst
amendment questions If it is proven that
cltigens are acliuadlly detorred from speaking
out.” The minority argues that this ig pre-
cisely the problemn, “the difficulty of proving
& specific chilling effect 18 obvious, and the
notion that a First Amendment question
lan't even raised until it 18 ‘proven that citl-
gens are dctually deterred from speaking out'
(emphasls In original) is alarming.”

But if Mr. Rehnquist’'s opinions here are
outrageously extreme, It would seem, 50 are
the opinions of the majority of the Senate
Judiciary Committee. Simllarly if his defense
of the constitutionality of such laws as “nho-
knock” raids and “preventive detention' in
the Distriet of Columbia are out of the main-
stream, the malnstream does not include the
majority of both houses of Congress. S0 what
mostly remains 1s the question of Mr, Rehn-
quist’s attitudes on the raclal lssue.

The minority report does not make tod
much of allegations that Mr. Rehnqulst hare
assed black voters when he was fnvolved in
Republican voter challenging teams in Phoe=
nix, but it also does not dismiss them as the
majority did. Some of his biack opponents
have come up with affidavits charging he was
personally 1nvolved in harassment, and his
supporters have comse up with a defense of his
challenging activitles and attitude by a some-
tine counterpart on the Phoenlx Democratic
challenging team. The minority report says,
“Each Senator will have to decide for himself
what welght—If any—to glve either the
charges or the blanket denlal.”

On the nominee’s general raclal attitudes,
the majority report also came up with a leiter
from the principal of the slementary school
Mr, Rehnquist’s children attended in Phoenix.
“Mr, Rehnquist bocame known tc me when I
wad o teacher here at Kenllworth School, He
had moved his family into Phoenix Elemen-
tary School District from one of the outlylng
suburban, and predominantly middle socio-
economle, school districts, He wanted his
chlldren to have experlence and aszociations
with children from minority groups, as well
ag with the different soclo-¢conomic groups.”

The minority report argues that *“Mr.
Rehnquist's record falls to demonstrate any
strong affirmative commitment to eivll
rights, to equal justice for all citizens, let
alocne a level of commitment which would
rebut the strong evidence of lnsenaitivity to
such righta' The evidence the report dis-
cusses at greatest length is a letter Mr,
Rehngqulst wrote to The Arizona Republie In
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1667, responding to remarks on school inte-
gration by Phoenix School Superintendent
Howard Seymour,

The minority report eays, “The truly
alarming aspect of the 1067 letter, however, 18
Mr. Rehnquist’s statement, 13 years after
Brown V. Board of Education that ‘We are no
more dedicated to an “integrated” society
than we are to a “segregated” soclety’. . .
Yet at least since the Supreme Court declared
that ‘separate 1s inherently unequal,’ this na~
tion has not been neutral as between integra-
tion and segregation; it stands aguarely In
favor of the former. And If Mr. Rehnquist
does not agree, he is oulside the mainstream
of American thought and should not be con-
firmed.”

A FREE BOCIETY

The statement in the original jetter that
must be located with respect t0 the main-
stream runs, "Mr. Seymour declares that we
‘are and must he concerned with achieving an
integrated soclety., ... But I think many
would take 1zsue with his statement on the
merlts, and would feel! that we are no more
dedicated to an ‘inteprated’ soelety than we
are {0 a ‘segregated’ society; that we are In-
stead dedicated to & free soclety, in which
each man is equal before the law, but In
which each mgn is sccorded & maximum
amount of freedom of cholce in his individusl
activities.”

Mr. Rehndquist’s extremist position on ¢lvil
rights, then, turms out {0 be nothing more
than the familiar proposition that the Consti-
tution is color-blind. On survelllance he be-
lieves that at this moment the scales are not
tipped in such & way that dissent is “chilled.”
On wiretapping he helieves the government
side of the national securlty question deserves
its day in court. These opinions, the minority
report suggests, are so outrageous the nomi-
nees should be defeated.

As the Senats debates the nomination, it
seems, it will have to decide more than
whether it's proper to weigh a nominee's phi-
losophy, It also needs to weigh whether words
like “extreme” and “out of the mainstream”
better describe Mr, Rehnquist’s philosophy,
or the position his critics have been foreed to
take to oppose him,

Mr. ERVIN. Mr. President, for many
years I have followed the career of Lewls
Powell, of Richmond, Va., as one of the
leaders of the American bar. It will
afford me much pleasure to vote for his
confirmation as an Associate Justice of
the Supreme Court of the United States.
I predlct that in that post he will exhibit
some of the finest legal acumen and
some of the most profound learning
that has ever been shown by any mem-
ber of the Court.

i have found in the decislons of the
Suprema Court only one ruling which
sets forth the qualifications which the
Constitution requires of a member of the
Supreme Court bench. This statement
appears in the ruling of the greatest
jurist of al]l time, Chief Justice John
Marshall, In what was, perhaps, the most
famous of all his deecigions, that of Mar-
bury versus Madison, In that case Chief
Justice Marshall pointed out that the
Constitution of the United States obli-
gates every Supreme Court Justice to
take an ¢ath or to make an afirmation
to support the Constitution. This clear-
1y means that it 1s the duty of a Supreme
Court Justice to lay aside his gwn no-
ticns of what he thinks the Constitution
ought to provide and to be guided solely
in his decislions by what the Constitution
actually does provide.

Chief Justice Marshell made this
abundantly clear when he said that the
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oath of a Supreme Court Justice to sup-
port the Constifution requires him to
accept that instrument as the rule for
his official action as a member of the
Court.

I arn confident that Lewis Powell pos-
sesseg this qualification and that he
will adhere faithfully to his oath as a
Supreme Court Justice to support the
Constitution. For this reason I look for-
werd with confidence to seeing him as-
gist the Constitution of the United
States in performing its function as a
rule for the guidance of Supreme Court
Justices,

Mr. President, for these reasons I shall
take dejight in voting for the confirma-
tion of the nomination of this distin-
guished American lawyer.

Mr. MANSFIELD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
wili call the roll.

The legislative clerk proceeded to ¢all
the roll.

Mr. MANSFIELD, Mr. President, I ask
unanimous consent that the order for the
guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that & npomination
reported earlier today, which is at the
desk, and which has been cleared all
around, be stated.

The PRESIDING OFFICER (Mr.
CHILES)., Without objection, it 1s =so
ordered. The nomination will be stated.

U.S. DISTRICT JUDGE

The legislative clerk read the nomina-
tion of Richard A. Dier, of Nebraska, to
be a U.8, district judge for the distriet of
Nebraska.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

Mr. MANSFIELD, Mr, President, I ask
unsnimous consent that the President be
notified of the confirmation of the nom-
ination.

The PRESIDING OFFICER. Wlthout
objection, it is so ordered.

QUORUM CALL

Mr. MANSFIELD, Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will cel] the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

Mr. MANSFIELD, Mr, President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
obiection, 1t is 50 ordered.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Hackney, one of its
reading clerks, anncunced that the
House had passed, without amendment,
the following bill and joint resolution of
the Senate:

8.062. An act to declare that certatn pub-
1lie lands ays held in trust by the Tnited
Btates for the Bummlt Lake Paiute Tribe,
and for other purposes; and
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postal employees or mall processing mae
chines by Imposing restrictions on certain
advertising and promotional matiter in the
mails, and for other purposes;

H.R. 8689, An act to provide overtime pay
for intermittent and part-time General
Schedule employees who work in excess of
40 hours in a workweek;

HER. 8097. An act to define the ternns
“widow,” “widower,” “chlld,” and “pareat”
for servicemen’s group life insurance pure

poses;

HR. 0442, An act to authorlfe compensa.
tion for five General Accounting Office pogl-
tions at rates not to exceed the rate for Ex-
ecttive Schedule Level IV;

HE. 11220. An act to deslgnate the Vet-
erans’ Administration hospital in San An-
tonio, Tex., ag the Audle L, Murphy Memorial
Veterans' Hosplital, and for wther purposes;
and

H.R. 11335, An act to amend section 704
of title 38, United States Code, to permit the
conversion or exchange of National Service
Life Insurance policles to insurance on &
modified lief plan with reduction at age 70.

NOMINATION OF WILLIAM H.
REHNQUIST

The Senate continued in executive
sesslon with the conslderation of the
nomination of Willlam H. Rehnquist to
be Assoclate Justice of the Supreme
Court of the United States.

The PRESIDING OFFICER. The Chair
recognizes the Senator from Mississippi.

Mr. EASTLAND. Mr. President, I rise
to support the nomination of William H,
Rehnquist to be an Assoclate Justice of
the Supreme Court of the United States.
In my judgment, the hearings on his
nomination conducted by the Judiciary
Committee clearly demonstrate that Mr.
Rehnquist is a man of great legal ability
and impeccable character. I am certain
that he will be & distinguished addition
to the Supreme Court.

‘The record shows that Mr. Rehnquist
has had a distinguished career in at least
four areas of the law: as a law student
at Stanford Unlversity, as a clerk to Mr.
Justice Robert Jackson, as a successful
private practitioner, and since January
29, 1969, as Assistant Attorney General
in charge of the Office of Legal Counsel
in the Department of Justice.

Mr, Rehnquist was born on October 1,
1924, in Milwaukee, Wis., and attended
the public schools of that State. He en-
listed in the U.8. Army in 1943 and served
his country in that capacity for 3 years.
After his honorable discharge from the
Army, he enrolled in Stanford University
and received his undergraduate educa-
tion at that institution. In 1948 he was
awarded a bachelor of arts degree “with
great distinction.” He received a master
of arts degree In history from Harvard
University in 1950. Mr. Rehnquist then
returned to Stanford University and
entered the law school, from which he
was graduated first in his class in 1952,
After graduation from law school in Feb-
ruary 1952, he served as law clerk to Jus-
tice Jackson for about 18 months. After
completing his clerkship, Mr. Rehnguist
moved to Phoenix, Ariz., and actively
engaged in the practice of law in that
city from June 1953 until his appoint-
ment as Assistant Attormey General in
January 1969, Mr. Rehnquist quickly at-
talned the reputation of a great iawyer
among the members of the Arizona bar.
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The esteem in which his fellow lawyers
held him is attested by the fact that in
1966 he received an ““a.v.” rating in Mar-
tindale’s Legal Directory. This rating is
made by one’s fellow lawyers and is the
highest rating given by Martindale's. One
must have practiced law for at least 10
years before receiving an “a.v.” rating,
and Mr. Rehnquist received it shortly
after the expiration of the minimum pe-
ried. This is an exceptional tribute to a
young lawyer.

In January 1969, President Nixon nom-
inated Mr. Rehnquist to be Assistant
Attorney General in charge of the Office
of Legal Counsel, a position he presently
holds, By all accounts he has served in
that office with great dedication and abil-
ity. The quality of his legal mind and
his skill in presenting argumenis in
favor of the administration’s position on
legislation are acknowledged even by his
opponents.

I can add my own personal testimony
as to Mr, Relmquist’s great legal ahility.
As chairman of the Judiciary Commit-
tee, I have had occasion to persohally
observe his work. It is outstanding. I did
not know Mr. Rehnguist until he as-
sumed his position in the Department of
Justice. Based on aimost 3 years of per-
sonal knowledge of this man, I can as-
sure the Senate that he 1s of the highest
character and intellect.

Mr. President, those who know Mr.
Rehnquist best know fthat he 1s a very
fair-minded person of great legal and
intellectual capacities. A number of per-
sons have written letters to the Judiclary
Committee in support of his nomination.
These letters were not printed in the
hearings. T ask unanimous consent that
these letters he printed at the conelusion
of my remarks,

The PRESIDING OFFICER. Without
objection, it is so ordered.

(See exhibit 1.)

Mr. EASTLAND. The opponents of
this nomination cannot and do not say
that Mr. Rehnquist lacks the legal and
intellectual credentials which are pre-
requisite to becoming a great Justice of
the Supreme Court.

They cannot and do not say that his
nomination presents any questions or
problems of ethics or confliets of interest.

They cannot and do not say that he
does not possess a high character and the
proper judicial temperament.

In my judgment, there is not much
left for the opponents of this nomina-
tion to go on.

The opposition to this nomination has
boiled down to dlslike for alieged personal
and philosophical views of Mr. Rehn-
quist. The first series of attacks on the
Rehnquist nomination were made short-
1y after President Nixon made the nom-
ination on October 21, 1971. These at-
tacks consisted of desperate and ir-
responsible efforts on the part of so-
called “lberals” in the news media and
the academic community to charge that
Mr, Rehnquist, in his personal actions
and associations, had shown himself to
be an *“extremist” and “hostile to the
rights of minorities.”

These charges and attacks were given
wide circulation in the press and on TV.
‘They are untrue.

First, it was charged that Mr. Rehn-
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quist was a member of the John Birch
Society.

Next, it was alleged that he had been
instrumental in challenging black voters
in Phoenix at various elections, includ-
ing those of 1962, 1964, 1966, and 1968.

Lastly, it was charged that Mr. Rehn-
quist had been a member of For America
and/or Arizonans for America, which
were alleged to be right-wing extremist
groups.

These charges were made and pub-
licized by those in the academic com-
munity and in the news media, who are
horrified at the prospect that the Su-
preme Court might not be dominated by
liberal judicial activists in perpetuity,

The Judiciary Comiltiee carefully in-
vestigated all of these untruths and
smears. Each of these charges designed
to show that Mr. Rehnguist was or is an
“extremist” or a bigot were exploded.

Mr. Rehnquist gave sworn statements
to the committee that he had never been
a member of the John Birch Society or of
Por America or Arizonans for America.

I say further, Mr. President, that I
have had access to the files of the FBI,
and that the Bureau, after a full field in-
vestigation, completely exploded each of
those charges.

Here is a letter that I received on No-
vember 20 from Phoenix, Ariz. It says:
Re William H. Rehnquist.

Dear Sm: I was on che board of Arlzonans
for America from its inception to its end,
and was its last president.

To my knowledge, Mr. Rehnquist was never
& member of Arizonans for America. He did
meke & speech to us, and was subsequently
put on our malling list,

Sincerely,
GeEoRGE HEARN WooD,
An Optometrist,

He also gave the same statement to
the Bureau when its agenis called upon
him.

Mr. Rehnquist further gave testimony
to the comrnittee that he had never
acted as a challenger to voters in elec-
tions. He further testified that as & legal
adviser to the Republican Party in
Phoenix, Ariz., he had instructed a party
worker who was overzealous in chal-
lenging voters to refrain from such ac-
tions, Judge Charles L. Hardy, of Phoe-
nix, who was chairman of a committee of
Democratic lawyers in the 1962 elections,
gave a statement to the commuttee which
confirms the fact that Mr. Rhenquist did
not engage in any improper activities in
this respect.

There was no testimony obtained by
the Judiclary Committee to support
these irresponsible and baseless charges
against Mr. Rehnquist. Every opportu-
nity was given to those with any evi-
dence to produce it before the Judiciary
Committee. The fact that some members
of the academic community and the
news media chose not to present any
evidence to the committee, but chose
rather to broadcast fresh charges to the
press gives a strong indication of the
motivation, responsibility and veracity
of such persans.

The hearings conducted by the Judi-
ciary Committee thoroughly discredited
these allegations. So now the opponents
of the Rehnguist nomination have had
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to fall back on the issue of the judicial
philosophy of the nominee.

Each Member of the Senate has the
rigsht and responsibility to determine
what weight, if any, to give the personal
or judicial philosophy of a hominee in
making a decision of whether to advise
or consent to a nomination.

Thus, I do not quarrel with my col-
leagues who oppose Mr. Rehnquist on
the basis of his supposed judicial phi-
losophy.

I do think it is very important, how-
ever, to recognize that judicial philoso-
phy can and should he a large comnsid-
eration in all future nominations for the
Supreme Court.

During the hearings those who wished
to use what they supposed to be Mr.
Rehnquist’s judicial philosophy against
his nomination made repeated efforts to
distinguish the Rehnquist nomination
from other Supreme Court nominations.
What these opponents of Mr. Rehn-
quist’s nomination said to him in es-
sSence was:

It 18 especlally appropriate for us to In-
quire Into your judicial philosophy because
you wrote an article in the Harvard Law
Review dn which you stated that the Senate
should carefully inquire into the judicial
philosophy of & hominee for the Supreine
Court before giving its advice and consent
to the nomination, and because President
Nizon hag publicly stated that judicial phi-
losophy was ohe of the criterla used by him
in making your aomination,

In all honesty, I do not believe that
this distinction withstands analysls. If
this distinction were valld, suppose that
a future nominee for the Supreme Court
had written an article in which he stated
his opinion that it was improper for a
Senator to Inquire Into the judicial phi-
losophy of & nominee for the Supreme
Court, and suppose that the President
who nominated stich a person stated that
the judicial philosophy of the nominee
had no bearing on the nomination,

Would this mean that it would not
then be proper for the Senate to attempt
to ascertain the judicial philosophy of
such a nominee? Of course not. The Sen-
ate cannot allow its constitutional re-
sponsibility to advise and consent to
Supreme Court nominations to depend
upcon such fortuitous circumstances as
the past writings of a nominee and the
statementis or silence of & President who
makes the nominafion.

As a matter of fact, it 1s common
knowledge that Presidents usually take
the judicial philosophy of nominees into
account when they make nominations,
Strangely enough, until the present ad-
minlstration there has been no outery
among so-called lberal elements of the
news media and academic community
against this fact of life. They appeared
to enjoy having like-minded persons put
on the Supreme Court.

The truth is that Presidents have
taken the judicial phllosophy of nomi-
nees Into aceount even when a nomina-
tion will further unbalance the Supreme
Court. The nomination speaks for itself.
The President does not need to tell us
that he took judicial philosophy into con-
sideration; it is a self-evident fact.

We do not have to speculate as to the
reasons President Johnson twice nomi-
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nated Mr. Abe Fortas to the Supreme
Court. The former President has recently
written a book entitled “The Vantage
Point” dealing with his tenure as Presi-
dent. Excerpts from this book have ap-
peared in wvarious newspapers. I will
quote from the New York Times of Octo-
ber 27, 1971, which contained excerpts
from President Johnson’s book dealing
with the Fortas appointment. First, Pres-
ident Johnson reveals the reason why he
appointed Mr. Fortas to be an Associate
Justice of the Supreme Court to succeed
Mr. Justice Goldberg:

I was confident that the man would be a
brilliant and able jurist. He had the experi-
once and the liberalism to espouse the causes
that both T and Arthur Goldberg believed in.
He had the strength of character to stand up
for his own convictions, and he was a hu-
manitarian,

In discussing his nomination of Mr.
Fortas to be Chief Justice of the United
States, President Johnson tells us:

When I nominated Fortes to succeed Chief
Justice Warren three years later, I did so
for the same reasons I had first appolnted
him to the Court,

This is what the former President sald
of Mr. Fortas’ rejection by the Senate:

In the end, Abe Fortes’ chief assets—his
progressive philosophy, his love of country,
his frank views always epoken from the heart
and his service to his President—brought his
downtail.

A consideration of what appears to be
the judicial philosophy of Mr, Rehnquist
leads me to the conclusion that his serv-
ice as a member of the Supreme Court
would be highly beneficial to the Nation,

On the basis of the record of the hear-
ings on his nomination, 1 believe it is
fair to say that Mr. Rehnquist possesses
what might be termed a conservative
judicial philosophy. However, the record
amply indicates that he is not the pris-
oner of any judicial philosophy, and that
he will decide cases on the basis of the
application of his first-rate legal mind
to the question of the proper result as
mandated by the Constitution and laws
of the United States and applicable
Judicial precedents. He is certainly not
blinded by ideology.

I would like to read from a letter writ-
ten by Mr. Martin P. Richman, former
law clerk to Chief Justice Earl Warren,
and Deputy Assistant Attorney General
in the Office of Legal Counsel under the
previous administration, who gave the
following assessment of the casi and
quality of Mr. Rehnquist’s approach to
legal issues:

The key question for inguiry here, in my
opinion, 1s whether as & Justice Mr. Rehn-
quist will bring to the declsion of the cases
not only his own views, however long held
and well thought out, but an open mind.
‘Wil he approach each cese on the basis of
the facts In the record, the briefings by
counsel, the arguments of his Brethren In
conference, and his best judgment of all the
avallable legal materials. In short, wlll he
act like a Judge?

Based on my experience with him my own
answer 18 in the affirmative.

L] L3 L] » L]

But ... I am confident that his votes will
be based on the meriis of the cases, that his
opinions will illuminate the issues, and he
will make a constructive contribution to the

44863

on-golng work of the Court in the develop-
mens of our law,

Mr. Robert H. Bork, professor of law,
Yale University, wrote a letter to me as
chairman of the Judiciary Commlittee,
in support of Mr. Rehnquist’'s nomina-
tion. He stated, in part, as follows:

My support s based not merely upon Mr,
Rehnquist's professional reputation, which 18
extremely high, but upon my opportunities
to talk with him and to observe him in de-
bate concerning legal matters. There can be
no doubt whatever concerning his intellec~
tual qualifications, He possessee a brilllant
and analytical mind, More than that, how-
ever, Mr., Rehnquist is a deeply thoughtiul
man with respect for the requirements of
intellectual honesty. I am sure, therefore,
that in the decision of constitutional cases
he will be guided not by his personal phi-
losophy but by & commitment to the com-
mands of the Constitution, Interpreted In
the light of 1ts text and its history. This does
not mean that he will be a wooden internal-
Ist but rather that he will attempt to dis-
cern the meaning of the Constitution in new
olrcumstances by the document’s funda-
mental principles instead of In accordance
with whatever legislative views he might
entertain if he were In the Congress rather
than upon the Court. This 1s a difficult task,
requiring the utmost In self-discipline
and thoughtfulness, I belleve that Mr, Rehn-
quist has those qualities 1n abundance,

I belleve that the record as a whole
validates these appraisals of the nomi-
nee. Mr. Rehnquist’s own testimony
clearly shows that he will approach =all
legal and constitutional issues on this
bhasis,

Mr. President, in considering the per-
sonal and intellectual qualities of Mr.
Rehnquist, it is very pertinent to con-
sider the judements of spiritual and re-
ligious leaders who have known Mr,
Rehnquist and his family.

Mr. Louls B. Early, chairman of the
church council and Rev. William B.
Schaeffer, pastor of the Emmanuel Luth-
eran Church, Bethesda, Md., the church
presently attended by the Rehnquist fam-
fly, have written me & letter on behalf of
the Rehnquist nomination, I quote from
this letter:

Since the Rehnquist family became mem-
bers of Emmanuel in July, 1869, they have
given a clear witness to the centrality of the
Christian faith in their 1ife and home. Their
regular presence on Sunday Bt worshlp serv-
ices, the obvious closeness and mutual re-
spect within the family circle, and the readi-
ness to share In the life of the congregation
reflect the values which are held in highest
regard by the head of the household.

Mr. Rehnqudst’s unfsiling Eindness and
lnnate modesty g-lve testimony to the genu-
ineness of his concern for others and hls un-
derstanding of viewpoints contrary to his
own. Hias clarity of thought and firmness of
conviction demand respect. Such character-
istics seem to us to be of special importance
for one who ls belng congidered for the high-
est court in the land.

The Right Reverend Joseph M. Harte,
the Bishop of Arizona wrote the following
leiter:

DIOCESE OF ARTZONA,
Phoeniz, Ariz,, November 2, 1971,

Hon. JAMES O, EASTLAND,

Senator, Chairman of the J Com=
mittee, The New Senale Building, Wash-
ingion, D.C.

MY Drear SeENATOR: The Hon, Willlam
Rehnquist from Arizcona is & man of enor-
mous abllity and, speaking as the Bishop of
Arizona, I can assure you and your Com-
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mittee that he 15 *“his own man,” & man of
Independent thought and not one to go
blindly down the “Right-wing Conservative
Path.”

Mr. Rehnquist, with & superb judicial
background, s flexible, understanding and
full of compassion. He is not a person (o
simply follow without a rational and highly
reasonable criteria. His reputation from our
part of the country Ils unblemished and I
want to speak out in his favor.

Faithfully and slncerely,
JOSEPHE M, HaRTE,
The Bishop of Aricona,

Based on the hearing record and all
the facts available to us, I urge that the
Senate overwhelmingly give its advice
and consent to the nomination of Wil-
lilam H. Rehnquist to be an Associate
Justice of the Supreme Court of the
United States.

EXHIBIT 1

EMMANUEL LUTHERAN CHURCH,
Bethesda, Md., October 25, 1971,

Hon, JaMES O, EASTLAND,

New Senate Office Building,

Washington, D.C.

Dear SENATOR EasTLAND: We, the Church
Council and Pastor of Emmanuel Lutheran
Church, wish to glve this testimony to the
integrity and Christian character of our
fellow member, William H. Rehnquist.

Bince the Rehnquist famiiy became mem-
bers of Emmanuel in July, 1069, they have
given a clear witness to the centrality of the
Christian faith in their life and home. Their
regular presence on Sunday at worship serv-
ices, the obvious closeness and mutual respect
within the family circle, and the readiness
to share in the life of the congregation re-
flect the values which are held in highest
regard by the head of the houschold.

Mr. Rehnquist’s unfalling kindness and
innate modesty given testimony to the
genwinenesa of his concern for others and
his understanding of viewpoints contrary to
his own, His clarity of thought and firmness
of conviction demand respect. Such charac-
teristics seem to us to be of special impor-
tance for one who 1s being considered for the
highest eourt in the land.

We urge your approval of his nomination
for the Supreme Court of the Unjted States.

Lovis B. EARLY, Chairman.
WiriaMm B. Scuaaeryer, Pasior.
CHRIST CHUERCH OF THE ASCENEION,
Paradise Valley, Ariz., November
2, 1971,

Hon. JAMES O. EASTLAND,

Chairman, of Senate Judiciary Commiliee,
New Senate Office Building, Washinglon,
D.C.

DeAR SENATOER Easrrawnp: I am writlng to
commend to your Committee favorable ac-
tion on the normination of Mr, William Rehn-
guist to the Unlted States Supreme Court.

This recommendation is based upon the
enviable reputation which Mr. Rehnquist
enjoys In this community as & man of in-
tegrity, intelllgence and tbe highest moral
character.

I am pleased to be able to write to you
In his behalf.

Yours very {ruly,
THE Rev. DAN (QEREARD,
Rector,
GRACE LUTHERAN CHURCH,
Phoeniz, Artz., November 2, 1971.
benator JAMES O, EASTLAND,

Chairman, Senate Judiciary Commitiee, New
Senate Office Building, Washingion, D.C.

Dear SENATOR EASTLAND: A group of per-
sons Interested In the nomination of William
H. Rehnquist to the Supreme Court, and who

CONGRESSIONAL RECORD — SENATE

are anzious for his approval by the Senate,
and who heard the enclosed “Youth Ser-
monette” have asked me to submit a copy of
it to you. The copy 1s enclosed,

Bill has always been, since I have known
him for the past nine years, a good example
to hold before the youth of our ¢congregation.
He and I were personal friends besides enjoy-
ing & pastor-parishioner relationship.

If there 'were other ways to urge his ap-
proval for the Supreme Court, I would like to
make '‘them!

If there ts Tuwrther informstion you would
like from me, please Teel free t0 call upon me.

Sinoerely yours,
CHARLES L. STRUBEL.

P

YouTH SERMONETTE

(Hote—The Youth Sermonetie was given
at the mornihg worship of QGrace Lutheran
Church, Phoenilx, Arizona, on Sunday, Octo-
ber 24, 1971, as a regular part of the morning
wonrship. A SBermonette 18 given each Sunday.
This copy of the Sermonette was transcribed
from a tape made at the time, A request was
made to distribute copies to the above. The
request was madde by persons interested in
supporting W. H. Rehnquist in his nomina~-
tion to fill & vacancy in the Supreme Court,)

To all of my young friends this morning:

The Bible tells us that each one of us is
a citizen of two kingdoms: first, we are mem-
bers of the KiIngdom of God, and second, we
are members of the kingdoms of men, or, In
our case, citlzens of the Unlted States of
America. S0, we have to learn how to be good
citizens of the Kingdom of God; and that 1s
why you attend Sunday Church School, the
catechetical classes, come to Church Wor-
ship; that is why you are Confirmed. Con-
firmation means & preseribed course of study
on the Bible, the Catechism, and on church-
manship has been completed, and you be-
come members of the adult community of
the church.

In the same way, you learn in school about
our country: about its history, the phi-
losophy behind our democracy, the Constitu-
tion and our kind of politics. You learn the
laws of our land and to obey them. If you
don’t like the laws, you learn that they can
be changed by the will of the people, There-
fore, we learn to be aware of what 15 going
on In all of the areas of our government and
to vote Intelligently.

Bince we are members of the Kingdom of
God, and citlzens of the world—the United
States—we are living parts of the twol We
are members of both of these kingdoms at
the same time!

Now, these two kingdoms, although difer-
ent, with different purposes, are not separate,
For instance, you are not a member of the
Klngdom of God on Sunday, and then, on
Monday through Saturday, drop that mem-
bership to become citlzens of owr ecountry,
only to change back to belng a membher of
the Kingdom of God on Sunday!

Rather, what you learn on Sunday, and
through all of our educational groups, you
use every day of your life. You take the
Christian values and put them Into the polit-
ioal situation!

I have known many people in the polttical
life who have done just that. During my
seminary days, I supplied a parish in Tennes-
see, One of my parishoners who had been
s member of the congregatlon since birth
was the former governor of the state, Pren-
tlss Cooper. In Louisville, Eentucky, Judge
Brachy was judge of the City Court; and
also, In Loulsville, Marvin Sternberg is the
judge of the Court of Conciliation, I have
known mayors of citles, city counclimen, and
80 on and 50 on. These men and women are
using thelr Christian values ln almost all of
the political positions In our natlon.

This last week, President Nixon made an
announcement, He stated that he was pro-
posing two men to fill the two vacancies on
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the SBupreme Court of our country, which
Court is 8 most important judioial body. I
was surprised to hear the name of Mr. Wil-
liam H. Rehnquist. When I first heard his
name, I could not belleve my ears; and when
I heard and saw the announcement on tele-
vision @ little later, I could scarcely believe
my eyes! But, it was true! President Nizon
had asked Bill Rehnquist to serve on the
Supreme Cowrti You remember Ell, dont
you? He spoke from this Lectern many times
when he was a member of our congregation.
You remember the “Temple Talks” he made
for several years on Stewardship, when he
was the chalrman of that committee.

It is difficult, even after & person has been
nominated for such a position, to be ap-
proved for the position on the Court, because
he must have the approval of the Senate of
the Unlted States. Sometimes that is & high
hurdle to jump! Theh, there are those who
like to defame any person who msy be se-
lected for such a position, and sometimes,
even in the case of a Christlan, ugly names
are called, unwarranted charges, unsustained,
are made against the person. I have already
heard some of these untruthe and half-
truths and accusations which are not docu-
mented, Yet, a Christian’s place 1s in the
political arena, to do his best for his God and
for his country.

You see, if you say that polltics 18 crocked,
or that there 1s much graft, or anything else
ke that, then it is up to the likes of you
and me to vote in Christian people, or sup-
port Christian people, who will change the
scene. and change the scene by & withess to
& falth in Jesus Christ.

T am sure that we were thrilled to hear our
President’s announcement! I telephoned the
Rehnquists’ home the evening that I heard it,
Bill was not at home. But Nan was! You re-
member Bill's wife, Nan, don't you? She
taught a class in our Sunday Chureh School,
as Bill did, and she also taught a class In our
Vacation Church School, The family was
deeply involved in the life of our congrega~
tion: Bill was on our church council and he
was the vice-president of the congregation
for several years. Nan was very excited; she
sald that they were very proud that President
Nixon hed nominsted Blll, and that she was
pleased that their friends in Phoenix were
thinking about them.

I do not know whbether or not Bill Rehn-
quist’s nomination will be approved; I hope
50. I do know that we need some people to
speak out. For sure, some of you boys and
girls here this morning should he where Mr.
Willlam H. Rehnquist may be. The Bible tells
you this: you are members of two kingdoms,
the Kingdom of God and the Eingdom of
Men—tbe United States of America, and you
can use the values of the first to make the
second a better place in which to live!

ADMINISTRATIVE CONFERENCE OF
THE UNITED STATES,
Washington, D.C., November 2, 1971,
Hon. JAMES O. EaSTLAND,
Chairman, Commiltee om the Judiciary,
U.S. Senale, Washington, DO,

MY DEAR BENATOR EASTLAND: I am writing
in support of the President's nominsetion of
William H. Rehnquist as an Associate Justice
of the Bupreme Court of the United States.
As s former 1aw clerk to the Honorable Har-
0ld H. Burton, a law professor for many years,
and a friend of & number of Justices, includ-
ing the late Justices Black, Frankfurter and
Harlan, I have been & Eeen student of the
Court for many years. I have a deep convic-
tion that appointees to the Court should be
men of the personal integrity with extraordi-
nary intallechital qualtfications.

Bill Rehnquist easlly asses these high
standards, His quick wit, shinlng intelligence,
and legal acumen are evident from the most
casual contact, What emerges after deeper
acqualntance, which I have had the good
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fortune to have had with him, 1z balanced
objectivity, a scholarly detachment, a rooting
in the baslo values of the Western tradition
that are likely to make him in time one of
the great Justices of the Court. The power
of his Intellect, when combined with his
rhetorical skills and personal charm, will
make an immediate contribution to the
Court; and over the years he will become, I
belleve, one of its intellectusal leaders.

I have worked closely with Bill Rehnquist
since 1869 in my capacity as consultant and
then as Chalrman of the Adminjstrative
Conference of the Unlted States, an inde-
perxlent Federal sgency which has been
greatly assisted by Bill Rehnquist’s presence
on its Council, Although Bill Rehnqulst 13 a
man of convictions—a deeply “principled
man”—his eonvictions are reasoned ones
which are likely to be bighly responsive to
changing conditlons and circumstances.
Moreover, he Is & man of compassion and hu-
manity, who will respond to the uniqueness
of particular controversies with the appro-
priste degres of flexibility.

In short, I believe that William H. Rehn-
quist 1s admirably gualified for appointment
to the Supreme Court of the United States.
I hope that the Senate will confirm him
promptly. If I can be of any assistance to the
Committee on the Judiciary in connection
with this matter, I hope you will call upon
me. In any event, I ask that this letter be
included in the record of the hearing on the
confirmation,

Sincerely yours,
RoceR C. CRaMTON,
Chairman.

TUcsoN, ARIZ,,
October 30, 1971.
Senator JaAMES EASTLAND,
Chatrman, Senate Judiciary Committiee,
Senate Office Building, Washington, D.C,

DEAR SENATOR EASTLAND: In reference to
your Committee’s examination of the quali-
fications of William Rehnguist as a8 nominee
to the Supreme Court of the United States,
I wish to inform you that some of the news
releases emanating from Arizona covering
Mr. Rehnquist's activities on the Civil
Rights question are in error either dellher-
ately or inadvertently,

During the 19856 debates In the Arizona
Leglslature on Civil Rights I was the Ma-
jority Leader in the Arizona House of Rep-
resentatives, a majority put together at that
time hy a coalition of Demog¢rats and Re-
publicans, In my capacity as Majority Leader
I wns primarily responsible for the Civil
Rights Legislation and headed the Homuse
of Representatives Conference Committes
which deslt with the SBenate on that subject,

Demonstrations did take place before the
State Capltol. Some demonstrators also tried
to invade the Senate side of the Capitol mall,
attempted a sit-in, and were ejected by
members of the State Highway Patrol, In my
recollectlon, Mr. Rehnquist had no involve-
ment in any of these proceedings.

The demonstrators and their e¢ohorts in-
cluding then Representative, now Senator
Clovis Campbell, were determined to have a
plece of legisiation which was highly puni-
tive and far beyond the language and pure
pose of the 1964 Federal Clvil Righis Leglsla-
tion which we tried to approximate. During
that tense period some legislators were
threatened with death; we had the bullding
evacuated for & bomb scare; and the orderly
processes of governmment were threatened
continuously by roving radicals from out-of-
state who managed to be influential among
Arizona sympathizers to the view that the
Pederal Act was weak and insufficient and
the legislature controlied by bigots and
racists, Again, Mr, Rehnquist had no part in
the matter either directly or indirectly.

In terms of personal evaluation 1 watched
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Mr. Rehnqulst in action long enough during
my career within the Arizona political scene
to make the following judgment:

He 18 & man of tremendous balance, His
Judgment is not casually given and when it
is given it will be humane, considerate, in-
telligent, and sound, Any charges that he is
a raclst will have been made by people who
are themselves separatists, political oppor-
tunists, chronic trouble makers, or some re-
mainder of those emotlonally overcharged
people of 19656 whose tunnel vision rendered
them incapable of good judgment then or
now,

When the Chairman of both the major
political parties In thils state endorse Mr,
Rehnquist, it is a clear indication of the
acceptance he has In Arizona. To give any
important consideration to the highly per-
sonalized opposing reactions of & few of our
Arizons citizens whose minds and emotlons
run in a very narrow channel would be an
unfortunate injustice to Mr. Rehnquist. It
would also result In an injustice to the well
being of our country.

Very truly yours,
Joan H. HaucH.

Buay, THOMFPSON,
SHOENHAIR & WARNOCK,
Tucson, Ariz., November 5, 1971.
Hon. JAMES O. EASTLAND,
U.S. Senator,
Senate Office Building,
Washington, D.C.

DEsR SENATOR EAsTLAMND: I have been a
member of the Bar of Arlzona for over thirty-
five years, having served my state ancd its Bar
Asgociation in varlous capacities during that
tlme.

I am well acqualnted professionally with
Wlllam Rehnquist, presently under consid-
eration for the Supreme Court.

In myopinion, integrity, intellect and legal
skill are, in that order, the essential requi-
sites for judicial office, and Mr, Rehnqulist
meets the highest standards In these respecta.

It would be impossible for & lawyer of Mr,
Rehnquist’s experlence, standing in the com-
munity, and interest in his state and nation,
not to have assumed some philosophical
stance by the time he had attained profes-
sional maturity. In my opinion, a man 1s not
qualified to become a judge if he has not
taken a philosophical position, whether it be
liberal or conservative.

I can state with confidence that there 18 no
person In Arizona worthy of credence and
familiar with his career, who would have the
slightest doubt that Mr. Rehnqulst could be
swayed from an unbiased interpretation of
the law by his personal philosophy.

I sincerely urge the Senate to approve
President Nixon’s appolntment of Mr.
Rehnquist,

Very truly yours,
H.C. WARNOCE,

SorerToR COURT OPF PmMa CoOUNTY,
Tucson, Ariz,, November &, 1971,
Hon. JaMeSs O, EASTLAND,
U.8. Senator,
Senate Ojffice Building,
Washington, D.C,

DEAR SENATOR EasTLAND: I support the
confirmation of Wlllam H. Rehnquist as
Assoclate Justice of the Supreme Court of
the United States. It 1s my feeling that he
13 eminentiy qualified for the office in every
respect.

Among hls colleagues In the legal profes-
sion, Mr. Rehnquilst's legal scholarship and
professional skill are highly respected.

It Is urged that the Senate act promptly
to confirm the appointment of Mr. Rehn-
quist as Assoclate Justice.

Very truly yours,
J. RICHARD HANNAH.
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SNELL & WILMER,
Phoentz, Ariz., November 3, 1971.
Hon, JAMES O, EASTLAND,
Chairman, Senate Judicial Committee,
New Senate Office Building,
Washington, D.C.

DEAR SENATOR EASTLAND: In support of the
confirmation of the nomination of William
Rehnquist for the Supreme Court I wish to
express my ungualified and whole-hearted
endorsement. I have known him through law
school, in legal practice, and persohally In
civio, soclal, and church settings for more
than twenty years. He has rare legal talent
In depth, humor, balance, Integrity, ex-
emplary moral character, wide practical ex-
perience, and great courage. I whole-hearted-
1y belleve him to be ideally sulted in ability,
temperament, and background for the office,
80, T helieve, will feel anyone, of whatever
afflliation or group, who will lock Into his
qualifications deeply, falrly, and objectively.

Yours very truly,
FrEDERICK K, STEINER, JT,

TowN OF PARADISE VaLLEY,

Paradise Valley, Ariz., November 2, 1971.
Hon. JAMES O. EASTLAND,

U.S. Senator, Chairman, Senaie Judiciary
Committee, New Senate Office Building,
Washington, D.C.

DEAR SENATOR EASTLAND: William H. Rehn-
quist served as our Town Attorney for four
years from 1966 thru 1968 when he moved to
Washington, and we would like to encourage
approval of this great attorney as an As-
sociate Justice of the United States Supremse
Court.

In all cases, Mr. Rehnquist handled the
legal problems of cur Town efficiently and
effectively. Even tho this was a part-time job
for him, Mr. Rehnquist never slighted any of
our requests regardless of how busy he might
be with his regular law practice—which re-
fiects his helpful attitude and hiz sincere
public spiritedness. He was industrious and
thorough at all times yet never was he
pedantic; he truly was a problem-golver for
our Town Councll and hever, not even once,
did he mislead us.

Prom our close association with Mr, Rehn-
quist we know that it would he a eredit not
only to the Town of Paradise Valley, Arlzona
but to the nation as a whole to have him
appointed to the United States Supreme
Court.

Sincerely,
Jace B. HUNTRESS,

Mayor.

O’'CoNNOR, CAVANAGH, ANDERESON,
WESTOVER, KILLINGSWORTH & BESHEARS,
Phoeniz, Ariz, November 1, 1971,
Hon. JAMEs O, EASTLAND,
Chairman, Senate Judiciary Commitiee, New
Senate Office Building, Washington, D.C.

DEsR SENaToR: I am writlng to you In
connection with the nomination of Willlam
H, Rehnquist to the Supreme Court of the
United States, and to express my opinion as
to the merits of the appointment.

Let me briefiy describe my background and
legal qualifications, so far as they may be
pertinent t0 my evaluation of Mr. Rehn-
qulst: I am a past-president of the Marl-
copa County Bar Association; I am & member
in good standing of the following orga-
nizations: American College of Trial Lawyers,
International Soclety of Barristers, Interna-
tional Association of Insurance Counsel,
International Bar Association, Maricopa
County, Arizons State and California State
Bar Assns,; Board of Visitors, Arizona State
University and University of Arizona; lawyer
delegate, Ninth Circult Judietal Conference,
since 1068.

I have known Bill Rehnquist for approxi=
mately twelve years: I have known him well,
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and have tried a lawsuit against him; as a
friend, I have talked with him on the sub-
ject of law in general, about cases, and the
practice of law. As & registered Democrat—I
am not the least bit concerned about Bill
Rehnquist's allegedly uitra conservative Re-
publican views, Most significant to me as a
lawyer are hls two overriding characteris-
tics—enceptional scholarly ability and coms-
plete Integrity, that fit him superbly for this
position.
Very truly yours,
James H, QO'CoNNOR.

LEsHER & SCRUGE,
Tucson, Ariz,, November 1, 1971,
Senator JAMES O, EASTLAND,
Chairman, Senate Judicial Committee,
New Senate Office Building,
Washington, D.C.

DEeAR SENATOR EasTiAND: I am writing you
with reference to Senate confirmation of Mr.
Willism Rehnquist’s noiination to the Su-
preme Court. I have been reading newspaper
and magazine accounts of reaction to Mr.
Rehnquist's nomination that have renewed in
me g deep and growing concern for the whole
process of Senate confirmation, which I am
taldng this vccasion to express to you.

I am unahle even in my imagination to
concelve any basis for legitimate attack on
this nomination or this nomdnee. I know
enough of the man and hls record to be
confident ¢hat no aftack can be made on his
scholarship and intellectual excellence, his
professional competence or his personal in-
tegrity. I now read, nevertheless, of opposi-
tion to his mnmination, opposition based,
presumably, on his fallure to ehare the polit-
ical, soclal or economic philosophies that
seem to motivate his detractors. He Is re-
portedly a “judicial conservative.” So, I sus-
pect, am I. In my lifetime I have watched
Presidents nominate to the Supreme Court
lawyers cherishing the most liberal judicial
philosophies, and I have sat sllent when, a8
in the case of Justice Goldberg, for example,
the nominee was & man whose professional
qualifications I could not challenge.

I deeply respect the function that the
TUnited States Senste performs in giving or
withholding its consent t0 these nominations.
It seoms to me quite clear that any group
degrades that function when it attempts to
convert your hearings on a nominee’s char-
acter, competence ahd professional qualifi-
ocations into a contest of extra-judicial phi-
losophies.

Such I take to be the nature of much of
the effort now made in opposition to Mr.
Rehnquist’s nomination,

I believe that nomination 10 be e credit
both to him and to the Prestdent. I hope
and trust that the Senate in considering it
will focus tts attention on the relevant is-
sues—ithe quality and competence of the
lawyer nominated.

Yours very truly,
ROBERT O. LESHER.

ALLEN MCCLENNEN AND FELS,
Phoeniz, Ariz., November 2, 1971.
SENATE JUDICIARY COMMITTEE
Senate Office Building,
Washington, D.C,

GENTLEMEN: Charges are being made that
Mr, William H, Rehnquist should be disqusli-
fied from gerving on the Supreme Court be-
cause of ractal prejudice. My opinioh on this
question may be of assistance to the Senate
Judiclary Committee,

You will need to know scmething about
me and my knowledge of Mr. Rehnquist.

I am s llfe-long Democrat, and from Sep-
tember, 1963 until April, 1966, I was Btate
Chairman of the Demooratio Party of Ari-
gonn, I conslder myself and em considered
to be a “itberal” Democrat; for example, it
I8 well known in Arizons thet I supported
Bobby Eennedy’s presidential campalgn even
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before Presldent Johnson announced that
he would not be a candidate for re-election.
It 1s difficult to fully defihe “liberal” in the
present political context, but in my case
it has included unqualified support for all
civil rights legislation and the Supreme Court
decisions requiring integration and forbid-
ding segregation.

I have practiced law In Phoenix since 1040
and have known Mr, Rehnquist both profes-
stonally and socially since 1853. We have had
frequent contact over these years, politically,
professionally and soctally, and he has never
given me any reason to belleve that he was
prejudiced in matters of race or color, and
I belleve that the truth 1s to the contrary.

I am aware that Mr. Rehhquist has opposed
civil rights legislation end Bupreme Court
declslons In this area, but I helleve that this
springs entirely from his philosophical be-
Uef (which I hope has moderated) that the
government should hot attempt to Intervene
in the reletionships of people.

My support for Mr. Rehnquist’s nomina-
tion—and I do support it—arises primarily
from the fact that Mr. Rehnqulst 1s Arst and
foremost & latoyer, and a very fine and very
honest one. His devotion to the law and its
proper practice 18 so strong that he could not
possibly be other than completely impartial
in trying or deciding a case before him. For
exasnple, 1f I were defending Angsla Davis, I
would be happy to have Mr, Rehnquist serve
as the trial judge.

I realize, of course, that the role of the
Supreme Court Justice 18 not that of the trial
judge, and that philosophical bias can affect
the Justice’s opinion. However, what may be
lost here (from my standpoint) will, in my
opinion, be more co ted for by Mr.
Rehnquist's ablility, devotion to the law and
complete integrity.

Respectfully,
RoBegr H, ALLEN.

BaRarer H. GEOEN & ASSOCIATES,

ARCHITECTS,
Phoeniz, Ariz, Oclober 28, 1971.
Benator JAMES O, Eamm
Chairman, Senate Judiciary Commitiee,
Senate Office Bullding, Washington, D.C.

DeAR SENATOR BASTLAND: I had the pleasure
of knowing Mr, Wiliam H, Rehnquist per-
sonally some 15 years ago when he and 1
weare members of the same toastinasters club
in Phoenix over a two-year period. During
that time our club met weekly and I had
the opportunity of hearlng Mr. Rehnquist
give many, many extemporaneous and pre-
pared speeches on every conceivable topic.
I, tberefore, wos exposed to & very broad
spectrum of his views and philosophies of
ife.

Even In those early years I could not help
but be impressed with Mr, Rehnquist’s bril-
liant analytical mind. I always suspected
that he was destined for a great future and
time has proven me correct. He has a tre-
mendous respect for the law and I have never
detected any prejudice in his thinking. De-
fractors who are trying to hrand him as a
“racist” obviously do not know him. These
charges are pure “bunk”.

In my opinion President Nixon could not
have picked & belter man for & Supreme
Court nomines, I wryge you to support the
president in his wise choice of Mr. Rehn-
quist.

Respectfully yours,
Barriz H, GROEN.

DEMOCERATIC PARTY OF ARIZONA,
Phoeniz, Artz., October 28, 1971,
Re appointment to the U.8, Supreme Court of
Willlam H. Rehnguist.
Hon, JAMES EASTLAND,
Chairman, Senate Judiclary Commitice, The
U.S. Senate, Washington, D.C.
Dear SeNaTror EasTiaND: Although I am
Chairman of the Democratic Party in Arl-
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zons, I am not writing this letter on behalf
of the Party, but solely to express my own
opinion regarding Mr. Rehngitst’s nomina-
tion to the Supreme Court. I am writing this
letter because I have been requested to state
my oplnion concerning Mr, Rehnguist,

S0 that ‘the Committee understands my
background and orientation, I offer the fol-
lowing. I have been u practicing attorney in
Phoenix for approximately fifteen yeurs and
have served as State Chairman of the Demo-
cratic Party since January, 1970,

In addition, I have been Involved in the
civil rights movement in Arizona for & num-
ber of years, and especially during the first
ten years of my residency here. I was one of
the draftere of the Arizona Civil Rights Act
and wae involved in several organizations
seeking improved human and race relations
in the state. In the past I served as counsel
for the American Civll Liberties Union, Anl-
zons Branch, shd was one of the founders
of the state organization.

I know William Rehnquist personally and
have debated with him on several occasions
on such subjects as dlssent in & {ree soclety,
and the issue of ¢ivil disobedience. In essence,
Mr. Rehnquist represented the c¢onservative
point of view, and I the liberal point of view
on these subjects, if one can generalize in
such & fashion. William Rehnquist's superb
intellect and competency cannot be legiti-
mately questioned. While I have not seen
Mr, Rehnquist slnce he moved to Washing-
ton, when he was 1n Phoenix, he was re-
garded as probahly omne of the shlest lawyers
and most brilliant legal scholars practicing
law in Phoen!x. So far as I know, he has the
respeot of all of the members of the bar for
these legal abllities.

If I were a Senator, even glven my own
political biases, I would confirm the Presi-
dent’s nominsation, I have sald to others, and
repeat here, that I wish the Presldent would
not select conservative, “strict comstruction-
1st” Judges, but as I understand the Consti-
tution and the custom which bears thereon,
the President has a right to seleot nominees
of his own political persuasion, Willlam
Rehnquist i8 e strict constructionlst, He Is
not & radical, not & reactionary, oot an ex-
tremist, and I have absolutely no evidence
to suggest that he is a blgot or a racist. He
is & genuine conservative without rancor,
and & man of absolute honesty and integrity.

Cordially,
HipperT L. ELY.
JERRY H, GLENN,
Phoentz, Ariz., October 28, 1971.
Senator JAMES EASTLAND,
Ohairman, Senate Judictary Committes, Sen-
ate Office Bullding, Washingion, D.C.

DEAR SENATOR EASTLAND: The attached
resolution was adopted by the Judges of this
Court on this date.

Same 1s passsed on to you and your com-
mittes for your consideration.

I recall knowing qulte well your good
friend, Attorney General Joe Patterson of
Jackson, with whom I served in the air corps.

Iam,

‘Very truly yours,
JERRY H. GLENN¢
Prestding Judge.

RESOLUTION

Whereas, Willlain H. Rehnquist, & mem-
ber of the State Bar of Arizonsa, has been
nominated by the Presldent of the United
States as an Associate Justice of the United
States Supreme Court, and

Whereas, the Judges of the Superior Court
in Maricopa County ere well familiar with
his legal abllity by reason of professional
assoclation with him or of having had the
opportunity to observe him whlile practicing
before this Court, and

Whereas, the Superior Court Judges In
Maricopa County believe that Mr. Rehn-
quist 1s well qualified t0 be an Associate
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Justice of the Unlted States Supreme Court
anhd belleve that hls nominatlon should be
speedily confirmed by the United States
Senate,

Now, therefore, it 1s resolved that the
Judges of the Superlor Court of Arizona,
in and for the County of Maricopa, do
hereby approve the nomination of William
H. Rehnquist as an Assoclate Justice of the
United States Supreme Court and do hereby
urge the United States Senate to take speedy
action to confirm his nomination,

Dated this 28th day of October, 1071.

OFPFICE OF THE ATTORNEY GENERAL,

Phoeniz, Aria., October 29, 1971,
Hon, JAMES O, EASTLAND,
Chairman, Senate Judiciary Commitiee, New
Senate Wing, Washington, D.O.

Dzip SENATOR EASTLAND: I am writing this
letter to support the nomination of Willlam
H. Rehnquist for appolntment to the United
States Supreme Court.

As an attorney, I can attest to Mr. Rehns-
quist’s capabilitles as & practicing attorney
of the highest caliber. Those of us who have
been associated with him a8 an sattorney
recognize hls ability, his dedication to the
law, and the high ethical standards that he
evinced In the private practice of law.

Very truly yours,
Gary E. NELSON,
Attorney General.
FRANK SAGARINO,
Chief Assistant Attorney General.

SUPREME COURT, STATE OF ARTZONA,
Phoenix, Ariz,, October 29, 1971,
Benator JAMES O, EASTLAND,
Chairman, Senate Judiciary Commitiee, New
Senate Office Building, Washington, D.C,

DeAR SENATOR EASTLAND: I should like to
indicate to you and to your committes my
ardent support for Willlam Rehnquist who
has been nominated by the President for a
Supreme Court vacancy.

I have known Mr. Rehnguist for many years
and have a very high opinion of his personal
integrity and abllity. Not only 18 he an out-
standing legal scholar, but he ls a man dedi-
oated to the ruie of law. When I was on the
trial bench in Maricopa County, Mr. Rehn-
quist appeared before me numerous times
which gave me an opportunity to evaluate
his abllity. Since that time, I have also had
the opportunity to see him in various other
capacities In the legal field. His reputation
in the FPhoenlx area 1s outstanding. He can
certalnly make a great contribution to the
U.B. Bupreme Court, I urge you and your
committee to support his confirmation.

Very truly yours,
Jack D. H. Hays,
Vice Chief Justice,

SUPREME COURT, STATE OF ARIZONA,
Phoeniz, Ariz,, October 29, 1971.
Seéenator James O. EASTLAND,
Chairman, Benate Judictary Committee, New
Senate Office Bullding, Washington, DU,

DEAR SENATOR EASTLAND: I am endclosing a
petition in support of William H. Rehnquist
as Assoclate Justice of the Supreme Court of
the United Btates, containlog the signatures
of all the members of the Arizona Bupreme
Court, as well as the members of the Court of
Appeals, These judges and justices are mem-
bers of both political parties and by signing
this petition wish to Indicate to your com-
mittee the high esteem In which they hold
Mr. Rehnquist,

Very truly yours,
JAcE D. H. Havs,
Vice Chief Justice,
To THE JUDICIARY COMMITTEE,
U.S. Senate,
Washington, D.C.

Each of the undersigned s a member of
the State Bar of Arizona and engaged In the
practice of law in that state. We have slgned
this petition in support of the confirmation
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of Wiiliam H. Rehnquist aa Assoclate Justice
of the Supreme Court of the United States
and as an expreéssion of our unequivocal con-
vioction that he 1s In every respect eminently
qualified for the office.

Mr. Rehnquist 1s posseased of unques-
tioned legal scholarship. His academic record,
clerkship for the late Mr. Justice Jackson
and practice In the widest spectrum of difi-
cult areas of legal challenge attest to thia,
Among his colleagues st the bar he is known
a8 8 master of professional skills,

We urge the Senate to act promptly to
confirm the appointment of Mr. Rehnquist
80 that the important business of the Court
may move forward with dispatch,

Jacr D. H. Havs,
(And 10 others).

SUPERIOR COURT OF ABRTZONA,
Phoenix, Ariz., October 22, 1971,
Hon, JAMES EASTLAND,
Chairman, Senate Judiclary Commitiece, Sen-
ate Office Butlding, Washington, D.C.

Dear Sm: The President’s appointment of
The Honorable William H. Rehnquist to the
Supreme Court is one of the best possible.

Mr. Rehnquist s & man of eXceptional
legal ability and high integrity. I can think of
no other member of the Arlzona Bar who is
better qualified than he for this important
posltion,

I urge that prompt and favorable con-
sideration be glven to Mr. Rehnqulst’s ap-
polntment.

Yours very truly,
CHARLES L. HARDY.
THE S8ECEETARY OF STATE,
Phoentz, Ariz., October 22, 1971,
Hon, JAMES O, EASTLAND,
Chairman, Judictary Committee, US. Senate,
Washington, D.C.

DeAR SENATOR EASTLAND: The nomination
of Willlam H. Rehnquilst to the United States
Supreme Court hy President Nixon prompts
me to write you.

Mr. Rehnguist was on the bar committee
when the TUniform Comunerclal Code was
adopted by Arizons, and I canhot thank him
enough for the help he gave us, he did a
magnificent job, Due to his work on the Code
we have had no problems.

In my estlmation, Mr. Rehnquist would
make a very fine additlon to the Supreme
Court. I have found him to be highly intel-
ligent and & very fine person in every respect.
He 1s held in high regard by the legal pro-
tession of this State and we wounld all like
very much to see him get the appointment.

Very sincerely,
‘WESLEY BoLIN,
Secretary of State.

OFFICE OF THE (GOVERNOR,
Phoenix, Ariz,, October 26, 1971.
Hon. JAMES O. EASTLAND,
Chairman, Senate Judiclary Tommitiee, New
Senate Office Building, Washingion, D.C:

DEAR SENATOR EASTLAND: May I commend
without reservation Mr. Willlam H. Rehn-
quist for confirmation as Associate Justice
of the SBupreme Court of the United States?

His record of gervice ln our State, his scho-
Iastic achievements, and lately his federal
service all combine to affirm his qualifica-
tions for such confirmation.

During his career in Arlzona, I appointed
him to our Commission on Unlform State
Laws in which work he rendered yeoman
Bervice,

Your favorable consideration and saction
will be appreciated.

8incerely,
JACE WILLIAME,
WIirTENeERG UNIVERSITY,
Springfield, Ohlo, October 26, 1971.
Sennitor JAMES O, EASTLAND,
Chairman_ Senate Judictary Committee, New
Senate Office Building, Washington, D.C.
DreAR SENATOR EASTLAND: As n cliizen
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deeply concerned that our Supreme Court
Justices be men of highest character and of
the finest judicial ability I hereby express to
you and your Commitiee my unqualified sup-
port for the nomination by President Richard
Nixon of William H. Rehnguist.

During the period from 1958 to 1962 I
was pastor of Grace Lutheran Church in
Phoentx, Arizona. During that time the
Rehnquist famlly were regular worshippers
and workers in our congregation. Their per-
ticipation was not & mabtter of mere conven-
tlon but of earnest conviction. The Rehn-
quist’s were loved and respecied by all who
got to know them In our parish.

Through our numerous personal contacts,
as friends visiting in their home and they
n our home I got to know EBill Rehnguist
very well. I know him to be an Intefligent
and sensitive man, one whose integrity Is un~
questioned, whose honesty is uncompromis-
ing and whom his fellow men can trust un-
reservedly. Bill Rehnquist will bring to the
Bupreme Court qualities of moral upright-
ness, thoughtfulness and falrness that will
make him stand tall and respected among
his associates and trusted by the cltizens of
our land,

Reliable, intellectually keen, a man of 0OR~
science and com) . . . these are quall-
tles of Blll Rehnquist. This I know from
personal experience, not from hearsay. Our
nation and our Supreme Court need the ded-
icated service of this man and to thls end
I support him with all my being and
n18 approval by you and the Judiclary Com-
mittee.

Sincerely yours,
Davip J, HaRTMAN,
Asgociate Professor,
Department of Religion.

SurPrEME COURT
STATE OF ARIZONA,
Phoenix, Aris.,, October 27, 1971,

Hon. JAMES O, EASTLAND,

U.5. Senate, New Senate Office Building,
Washingion, D.C,

DeaR SENATOR EASTLAND: As Chalrman of
the Senate Judiclary Committee, you prob-
ably are recelving iInnumerable letiters regard-
ing President Nixonh's most recent nomina-
tion of William H. Rehnquist for the Unikted
States Supreme Court bench,

May I take advantage of this opportunity
to endorse this recommendation., As Clerk
of the Arizona Supreme Cowrt and, prior to
that, 17 years with the Clerk of the Superior
Court of Maricopa County In and for the
State of Arizona, I had comsiderable oppor-
tunity to work with and observe the abilities
of Willlam H. Rehnguist, Although I am &
life-long Democrat, I can only say that this
man has always had my deepest admiration
and respect and will, without a doubt, be a
tremendous asset to the TUnited States Su-
preme Court.

Sincerely,

CLIPPORD H. WARD,
Clerk of the Supreme Court.
COURT OF AFPFEALS,
STATE OF ARIZONA,
Phoentr, Ariz., October 27, 1971,

Hon. JAMES O, EASTLAND,

Chairman, Senrale Judiclary Oommitiece,
UF.5S. Senate, Netwr Senate Office Building,
Washington, D.C.

Deakr BENATOR EASTLAND: May a citlzen of
Arizong presume to speak on behalf of Mr,
Rehnquist?

Mr. Rehnquist was admitted to the prac-
tice of law not long before I commenced my
judicial service first ag a trial judge and then
a8 & member of this Court. Mr. Rehnquist
appeared before me while I was on the trial
bench and he has appeared 1n this Court. One
case I recall is the complex case of Arizona
Water Company v. City of Yuma, 7 Ariz
App. 53, 438 P.2d 147 (1968).

Mr. Rehnquist has always been well pre-
pared. He has the fine capacity for objective
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analysis. His presentations have heen quiet

and respectful and at the same time thorough

and effective.

‘We have been neighbors, though not close
triends. He has an excellent personality.

Mr. Rehnquist has devoted himself to the
service of his profession, He is a past presi-
dent of the Maricopa County Bar Aasoclation.
The County Bar was then one of the chiet
financial supporters of Legal Ald. Thers was
an lmportant recruiting of volunteer lawyer
service. As an officer of and as president of
the County Bar Mr. Rehnquist gave full devo-
tion to the needs and services of Legal Ald.

As 8 sidelight and as an insight to Mr.
Rehnquist's personal equation with people I
mention that Mr. Rehnqulst and I traded at
the same neighborhood gas station. The peo-
ple there knew him as a man and 8s a cus-
tomer. I bought gas there shortly afier the
nomination was announced. The enthusiasm
of these men for Mr. Rehnquist was genuine
and heartwarming.

In my opinion based upon my great respect
for Mr. Rehnquist as a man and a8 & lawyer,
it 15 my sincere recommendation that his
nomination be given favorable consideration
by the United States Senate.

Because Senator Paul Fannin and Senator
Barry Goldwater, I am sure, share my views I
ain taking the liberty of sending each of them
8 copy of this letter.

Respectfully yours,
HENRY 8. STEVENS.
SUPERIOR COURT OF ARIZONA,
Phoenix, Ariz., October 27,1971,

Hon. JAMES O. EASTLAND,

Chairman, Judiciary Commitiece, U.S, Sen-
ate, New Senate Office Building, Wash-
ingion, D.C.

DEAR SENATOR EASTLAND: Supreme Court
nominee William H. Rehnquist has been
known t0 me for approximaiely twelve years,
I teel confident in stating thet Mr. Rehn-
quist is a lawyer of outstanding learning and
&abllity. He has an excellent reputation in
the community and enjoye high standing
in the State Bar of Arizona. His moderate
temperament and willlngness to constder
all viewpoints equip him very well for
appointment to the United States Supreme
Court.

Regpectfully yours,
DoxaLp F. PaoEB.
SUPERIOR COURT QF ARIZONA,
Phoeniz Ariz., October 27,1971,

Senator JAMES EASTLAND,

Sengte Judiclary Commitiee,

Washington, D.C.

DeAR SENATOR Eastranp: I would like to
add & word tn support of William H. Rehn-
quist as Justice of the Supreme Court,

Mr. Rehnquist has actively practiced law in
our couris and has appeared before me on
various occasions. I consider him & man
of absolute integrity and I believe him to
possess unusual ability in the lagal fleld.

Bineerely yours,
LAURENS L. HENDERSON.

BraTE TAX COMMISSIONER OF ARIZONA,
Phoenix, Ariz., October 28, 1971.
Hon. JAMES O. EASTLAND,
Chairman, Senate Judiciary Committee, New
Senate Office Bullding, Washingion, D.C.

GENTLEMEN: Please use this letter as my
ungqualified support of Wm. H. Rehuquist for
appointment to the United States Supreme
Court based upon his recent nomination hy
President Richard M. Nixon.

Blll Rehnquist represented the State of
Arizona in impeachment proceedings of cer-
tain of our elected officlals during which
trials he presented s masterful case against
8 very astute defense.

I feel his handling of this case and hils
respect for the Individual rights of our citi-
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Zens 1s terrifie. I thoroughly recommend this
appointment.
Respectfully submitted,
Joan M. HazELETT,
Member.
PHOENIX, ARIZ.,
October 28, 1971.

Hon, JaMEs O, EASTLAND,

Chairman of Senate Judiciary Committee,
New Senate Office Bullding, Washington,
D.C.

Dear SENATOR Eastrawp: I was Bil! Rehn-
quist’s law partoer for almost ten years. His
appointment to the Department of Justice
ended an association that was about as satlis-
tying a5 could ever be hoped for.

Bill has intellectual equipment of the very
highest order, a deeply felt respect for his
calllng, and a fundamentally judicial tem-
perament. Our substantlally divergent poll-
tical views never once led me to doubt his
willingness, or his capacity, to consider and
decide any question, of any kind, on its own
metits,

He will make an outstanding member of
the Supreme Court.

It T can provide any asslstance at all to
the deliberations of your committee, please
c¢all on me,

Very truly yours,
JAMES POWERS.

COURT OF APPEALS,
STATE OF ARIZONA,
Phoeniz, Ariz., November 2, 1971,

Hon, JAMEs O. EASTLAND,

Chairman, Senate Judiclary Commitiee, U.5.
Senate, New Senaie Office Buflding,
Washingtorn, DC.

DEAR SENATOR EASTLAND: I am writing this
letier to express my personal support of the
proposed appointment of William H. Rehn-
quist to the position of Associate Justice of
the United States Supreme Court. I am well
acquainted with Bill Rehnquist on both &
professional and a personal basis.

Recent newspaper articles have made much
of Mr. Rehnqulst’s conservative political
philosophy and the statements which he has
made in the past relative to his political
views on various subjects. Let me express
the hope that the question of Mr. Rehn-
quist’s appointment to the United States
Supreme Court does not degenerate Into a
political popuilarity eontest. His Integrity is
heyond question. His extreme intelligence
and sound legal scholarship, combined with
his varied professional experience would, in
my opinion, enable him to contribute im-
mensely to the solution of matters brought
before the Supreme Court,

Sincerely yours,
LevI Ra¥y HAIRE.

McCUTCHEN, DoYLE,
BrowN & ENERSEN,

San Francisco, Calif., October 29, 1871,
Benator JAMES O. FASTLAND,

Chairman, Senate Judiclary Commitiee,
Washington, D.C.

Deak SENATOR EASTLAND: I am wriling in
support of the President’s nomination of
William H. Rehnquist to the Supreme Court,
From 1981 to 1965 I practiced law in Phoenix
and knew Mr. Rehnquist. He was In my
opinion an able, effective lawyer whose intel-
lect was well respected by the legal profes-
sion in Phoenix. He was known to be a
sound counsel and advocate. I belteve that
he has & high understanding and respect for
the rule of law and the integrity of the legal
process. Although my political views differ
sharply from his as a lawyer I have ho
hesitancy in urging his confirmation.

Bincerely,
RoOBERT A, MILLs,

Mr. HRUSKA. Mr. President, after
long and thorough hearings, the Senate

December 6, 1971

Judiciary Committee reported the nomij-
nations of William Rehnquist and Lewls
Powell to the Senate for conflrmation as
Associate Justices of the Supreme Court
of the United States. Mr. Powell has now
been confirmed.

As 3 member of that committee who
has followed the confirmation hearings
carefully. I feel compelled to answer
what I consider mistaken and unfair at~
tacks upon William Rehnquist.

To begin, let me say that that there
is no challenge to the legal ability or
integrity of the nominee, The attack di-
rected at Mr. Rehnquist is focused prin-
cipally on his alleged shortcoming in the
fleld of ¢ivil rights which, in the words
of the Senator from Indiana, “displays a
dangerous hostility to the great princi-
ples of equal justice for all people.” Such
& sweeping accusation must be carefully
examined in light of the facts. Certainly
it cannot be allowed to go unchallenged.

Mr. Rehnquist 1s accused of “persistent
unwillingness to allow law to be used to
promote racial equality in America.” To
support that charge, three occasions are
cited on which Mr. Rehnqulst opposed
a civil rights proposal, ignoring alto-
gether that the nominee had supported
a public accommodations provision as
well as other civil rights provisions in
1966; that he played a major role in de-
veloping the Nixon administration’s
Philadelphia plan to end race discrimina-
tion in the building trade unions; and
that he supported school integration ef-
forts in Phoenix until compulsory busing
to achieve racial balance was suggested.

Obviously the record does not support
a charge of “persistent” opposition to
civil rights, At most, it suggests that the
nominee was cautious and concerned
about racial changes in the law, even
though directed at noble ends. Too often
changes which are prompted by the most
praiseworthy sentiments unhappily
create greater harm than good.

The first occcasion mentioned on which
Mr. Rehnquist opposed a civil righis
measure was in 1964 when the nominee
expressed grave reservations about the
advisability of a public accommodations
ordinance, He was mnot alone in his con-
cern that a certaln amount of harm in
the nature of greater governmental con-
trol over an individual’s life would ac-
company whatever good would come of
the Phoenix publlec accommodations or-
dinance. He suggested that passing laws
would not eliminate either the racial
animosity or the indignity to the cus-
tomer which arose because of that ani-
mosity.

Mr. Rehnquist argued at the time that
there was no widespread diserimination
in Phoenix as there may have been in the
Deep South. What practical good might
come of the Phoenix public accommoda-
tions ordinance in the way of “whipping
& few recalcitrants into line” was far
outweighed, in Mr. Rehnquist’s mind, by
the serious harm that could come of
widening the range of governmental
controls,

I urge my colleagues to note that Mr.
Rehnquist has sald that his opposition
to the 1964 public accommodations
ordinance was {ill-advised, principally
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because he did not fully appreciate in
1984 that the minoritles wanted symbolic
recognition of their right to equal treat-
ment, if nothing more. This change of
heart did not come after Mr. Rehn-
quist’s nomination, as some have sug-
gested. In 1966, for example, Mr, Rehn-
quist supported the public accommoda-
tions provision of the Model State Anti-
Discrimination Act while he was serving
as & member of the Arizona delegation to
the National Conference of Commis-
sioners on Uniform State Laws.

The second incident relied upon was
Mr. Rehnquist’s attempt in 1966 to
amend two provisions of that same Model
State Anti-Discrimination Act. I find the
suggestion that this demonstrates “a
dangerous hostility to equal justice” al-
together unfair. Have we reached the
point at which any opposition to a civil
rights proposal, no matter how thought-
ful and sound, is to be taken as opposition
to civll rights and equal justice? Is jt
not possible that wvalid doubts can be
voiced about the wisdom or constitu-
tionality of a particular civil rights meas-
ure without being opposed bo clvil rights?
I would urge those of my colleagues who
are still troubled by the 1966 incident to
look to the actual transcript of the pro-
ceedings of the National Conference of
Commissioners on Uniform State Laws
which has been inserted in the RECorD an
November 24. I suggest that Mr. Rehn-
quist’s opposition 4o those two provisions
was thoughtful, level headed, and devoid
of anti-civil-rights sentiment. It was
based—as the transcript will demon-
strate—entirely on the grounds that
there were possible constitutional prob-
lems with the proposal as then drafted
and that these sections of the act were
not relevant or essential to the topic then
under discussion.

It is also important to put this 1086
episode into perspective. After his initial
reservations about part of the Model Act,
Mr. Rehnquist joined with all other
members of the Arizona delegation in
voting for the entire act. The chairman
of the conference, Albert Jenner, a Chi-
cago lawyer widely recognized as a civil
rights advocate, wrote to the commitiee
onh November 5 that he endorsed BEill
Rehnquist’s nomination. He pointed out
that while the nominee was a commiis-
sloner, he actively supported the propos-
als of the conference once they were
finally adopted.

The third occasion relled upon is Mr.
Rehnquist’s 1967 letter to a Phoenix
newspaper criticlzing a suggestion by the
superintendent of the Phoenix Union
High School District that compulsory
buslng of students might be used to
achieve a better racial balance in the
schools. It is not Mr. Rehnquist’s defense
of the concept of neighborhood schools
which offends the nominee’s opponents
on the committee as much as his state-
ment in that letter that—

We are no more dedicated to an “Inte-
grated’* soclety than we are to a “segregated”
soclety; . . .

In fairness, the rest of that sentence
said should also have been quoted. Mr.
Rehnquist went on to say that—
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We are instead dedicated to a free soclety,
in which each man is accorded & maxzimum
amount of freedom of choice in his Individ-
ual activities.

Mr. Rehnquist’s opponents contend
that he has never dissociated himself
from this statement. Indeed, he has not.
Instead he agrees with the famous
statement of the elder Justice Harlan
who said that “the Constitution is color
blind.” He also agrees with Mr. Justice
Holmes that the Constitution does not
embody any particular social, economic
or political theory. His obligation as
a B8Bupreme Court Justice will not
be to advocate a social view, no matter
how laudable and widely held. His ob-
ligation will be to apply the language of
the Constitution to the facts of the case
before him. To go beyond that and infuse
his own political or sociel views is to
ignore the proper role of a Supreme
Court Justice.

Interestingly, the four members of the
Judiclary Committee who oppose Mr.
Rehnquist ignore the nominee’s testimony
that his children receive an jntegrated
education and benefit from it.

We have some reason to question
whether every Member of this body is In
that same happy circumstance.

Mr. Rehnquist demonstrates the c¢lar-
ity of thoueght and careful analysis that
every judge should possess. He recog-
nizes a distinction between what may be
socially desirable or morally good, and
what the Constitution requires. He does
not confuse his own philosophy with the
provisions of the Constitution.

When Mr. Rehnquist wrote that let-
ter to the editor in 1967 on the subject
of neighborhood schools, he was hardly
displaying a “dangerous hostility to equal
justice.” He was Insisting that there are
limits to the reliance upon force and
legislative edict to accomplish the goal
of integration. Ultimately, the solution
to race problems, he suggested, would be
found in the free choices made by the
citizens of this country.

The faulty reasoning of those opposing
Mr, Rehnquist can be seen in the mem-
orandum accompanying the minority
views in the committee report. On page
39 in a discussion of the 1967 letter to
the editor, one finds the following com-
ments:

The truly alarming aspect of this 1987
letter, however, 18 Mr, Rehnquist’s state-
ment, 13 years after Brown v. Bourd of Edu-
eation that “we are no more dedicated to an
‘integrated’ society then we are to a ‘seg-
regated’ soclety.” As explained above, this
statement cannot simply be written off by
the nominee as made in the context of long-
distance busing. It must stand on tts own
as representing his vlew of our society’s ob-
ligation to its citizens. And Mr. Rehnguist
has never disassociated himself from this
statement. Yet at least since the Supreme
Court declared that “separate is lnherently
unequal,” this Nation has not been neutral
a5 between Integration and segregation; 1t
stands squarely In favor of the former. And
if Mr. Rehnquist does not agree, he i1s out-
side the mainstream of American thought
and should not be confirmed.

I challenge the statement that “this
Nation has not been neutral as between
integration and segregation.” Surely this
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country has not been silent on the sub-
Ject of segregation. We have condemned
segregation. But to fall into the trap of
either-or reasoning is to miss a sige
nificant point. The Supreme Court has
required desegregation; it has not or-
dained integration. It has ruled that
States and local communities which have
resorted to de jure segregation must now
take affirmative steps to undo that seg-
regation. Yet it has not said that racial
balance Is constitutionally required in
classrooms or neighborhoods, for exam-
ple. Congress and the legislatures of the
various States have passed statutes to
prohibit discrimination and to Insure
equal opportunities for all Americans
regardless of race, sex, religion, or na-
tional origin. But no one has decreed
racial balance, The predominant soclal
view in this country certainly is that in-
tegration is desirable, but the prevailing
social philosophy 1s not nhecessarily the
law.

Mr. Rehnguist is not opposed because
he is personally against integration, be-
cause he is not. Indeed, he chose to live
in an integrated neighborhood in Phoe-
nix and to send his children to inte-
grated schools. Mr. Rehnquist is chal-
lenged because he has not been a civil
rights activist, because he has expressed
concern about the wisdom of particular
civil rights approaches—although not
the goal of such measures—and because
he has urged caution in passing civil
rights laws.

Far from being a disqualifying factor,
Mr. Rehnguist’s consistent refusal to
permit his personal views to affect his
view of the proper role of law in our
society is a characteristic which sug-
gests that he will ignore his own philos-
ophy in interpreting the Constitution.

The Senate has already confirmed
Lewis Powell.

Mr. Rehnquist’s opponents on the com-
mittee chose to support Lewis Powell. I
commend them for that. But these op-
ponents fail to explain why they chose to
credit the statement of one supporter of
Mr. Powell as proof of his acceptabllity
on civil rights, while on the other hand
they utterly ignored the strong state-
ments from a number of Mr, Rehnquist’s
supporters to the effect that he possessed
a sensitivity to civil rights. Some of these
supporters harbor politicel views diamet-
rically oppcsed to those of Mr. Rehn-
quist,

The record of both Lewls Powell and
William Rehnquist in the field of civil
rights demonstrates a cautious approach,
without taint of raclal animositv. Both
men possess the sensitivity and humanity
which are essential qualities for Supreme
Court Justices.

Mr. President, there 15 one aspect of
this nomination and this debate which
I would particularly like to emphasize—
Mr. Rehnquist’s falrness, openminded-
ness, and lack of bias. In doing so0, I quote
from the penultimate paragraph from
my individual views in the committee
report:

The Committee during the course of 1iis
hearings heard from & number of witnesses
on this nominstion—some endorsed Mr.
Rehnqu.lst while others oppused his con-
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firmation. I think 1t interesting to note that
thog¢ who know him well including those
who differ with him philosophically, have
had the best things to say concerning him.
In the absence of any abllity to reach into a
person’s mind and determine with certainty
his thinking and reasoning on a given sub-
jecty, I submit that we must rely on the
evaluations of those who are personally ac-
quainted with him. This 1s certainly a more
reliable guide to the objectlvity and open-
mindedness of & men than hearsay once or
twice removed. On this ground I belleve that
Wiliam H. Rehnquist 15 an extraordinarily
competent, thoughtful echolar and student
of the law and In additlon 13 a most coms-
passionste and understanding human betng.

The committee report dealt at length
with the favorable testimony of several
witnesses, and correspondence in sup-
port of this nominee, including that from
Martin Richman, formerly Deputy As-
sistant Attorney General, Dean Pedrick
of the Arizona State University Law
School, Dean Neal of the University of
Chicago, Jarril Kaplan, of the Arizonsa
Bar, U.8. District Judge Walter Craig,
and Prof. Benno Schmidt of Columbia
Law School. Each of these men, while
indicating that they might have differ-
ent philosophical views than Mr, Rehn-
quist, afirmed thelr conviction that he
was & man of fairness, ability, and judi-
cial temperament. These men who know
the nominee well are the best evidence
we ¢an have of his outstanding qualities,
abilities, and openmindedness.

Mr. Rehnquist has throughout his ca-
reer exemplified the finest attributes of a
citizen and attorney. A brilliant student,
skilled and careful practitioner of his
profession, involved member of his com-
munity, warm and compassionate per-
son, Blll Rehnquist will make an out-
standing member of the Supreme Court.
I am confident that he will be confirmed
by the overwhelming vote of this body.

Mr. BAYH. Mr. President, will the
Senator yleld.

Mr. HRUSKA. I yield.

Mr. BAYH. Mr. President, I have lis-
tened with great interest to my friend,
the Senator from Nebraska. Inasmuch as
he has referred to the Senator from In-
diansa in his eloguent remarks, I thought
that it might be helpful for the record
to show in broader perspective what the
views of the Senator from Indiansg are.

The Senator from Nehraska suggested
that the best way to judge the nominee
wouid be to study his attitudes and the
testimony of those who have been per-
sonally associated with him.

Does the Senator from Nebraska feel
that this is better than to rely on what
the nominee himself has said or on what
the nominee has written?

Mr. HRUSKA. Is the Senator's ques-
tion whether I have taken those factors
into consideration?

Mr. BAYH. Mr, President, I am just
referring to what the Senator has sald,
that the best way to judge a nominee
would be to study the testimony of those
who personally associated with him. But
if we can get the specifie words of the
nominee, we do hot have to go to any in-
termediary, because we can see what he
thinks and hear what he says,

Mr. HRUSKA. Mr. President, by all
means. And the nominee was extraordi-
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narily compliant and chedient to the
wishes of one committee. All the speeches
he has made are on file, as well as a
number of other produects of his pen and
tongue. The committee considered those.
That 1s right.

Mr. BAYH. The committee did con-
sider them. But I must say that at least
& minority of the committee, including
the Senator from Indiana, have come to
& different conclusion than did the ma-
jority.

The Senator from Nebraska referred
to that magnanimous and open-hearted
gesture that the nominee made when he
supported that uniform antidiscrimina-
tion statute. Has the Senator from Ne-
braska read the transcript of the dis-
cussion and debate during the time that
particular uniform antidiscrimination
code was being formulated?

Mr. HRUSKA. I reviewed the trans-
cript, and I read it carefully and with
grent interest.

Mr. BAYH. I am glad that to hear that,
inasmuch as I can point to at least two
significant passages In which the nominee
opposed parts of that statute, I hope the
Senator from Nebraska can point to at
least one instance in the debate and the
transcript in which the nominee was for
something positive. Did he testify or ar-
gue in support of any of the provisions?
If so0, I would like to know. I have studied
the transcript and I cannot find ohe in-
stance where he used his great intellect
to get his colleagues on ‘that Commission
to support such legislation.

Mr. HRUSKA. The fact is that after
the report of that Commission was com-
pleted he voted in favor of it as his en-
tire delegation did. I do not know what
else the Senator from Indiana would ask
him to do.

Mr, BAYH. We have ample testimony
to his opposition to the antiblockhusting
provision. Blockbusting ts an insidious
tactic which the Senator from Nebraska
knows of, and which I am sure he op-
poses, In which realtors go into a neigh-
bothood and play on the racial frustra-
tlons of people and make a fast buck, He
was opposed to outlawing this. We have
chapter and verse, and I would be glad
to put it in the REecorp. The Sehator
heard it in the committee. There was
not a single word from Rehnquist sup-
porting any single provision of the pro-
posed antiblockbusting statute. The Sen-
ator mentioned that in the end he voted
for it. That is not much proof of any-
thing to me. Only two votes were against
it durlng the final tabulation, Alabama
and Mississippi.

I wish the Senator would—or could—
find one statement by Mr. Rehnquist in
the transcript which can fairly be inter-
preted to say, “I am in favor of civil
rights.”

Mr. HRUSKA. The testimony in the
transcript is clear on that. He has done
that several times. Given a little time,
the Senator from Nebraska will respond
by page and line.

I might snggest Mr, Rehnquist’s oppo-
sition to that blockbusting provision dur-
ing debates on provisions of the uniform
law was based on constitutionality, in
the first place; and second, relevance to
the legislation being considered by the
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Commissioners. It was not, as I under-
stand it, based on the merits. A perfectly
frank argument was made. He was out-
voted and he abided hy the result,

Now, perhaps the opponents of Mr.
Rehnquist want someone who will re-
spond and he in their image, and in the
activist ranks of civil rights, without ref-
erence to the constitutional bases that
should he considered in any civil rights
legislation.

Mr. BAYH, Mr. President, will the
Senator yleld at that point?

Mr. HRUSKA. And they also would
want him to correspond to their mold so
that there would be no objection on their
part.

Let me suggest that a long time ago
we have come to that bridee and crossed
it hack and forth. The plain fact is, as
the Senator from Mississippi pointed out
a little while ago, that Presidents over a
long period of time have made the per-
sonal philosophy and political philosophy
of their nominees one of the tests as to
whether they would be chosen.

Mr. BAYH. How can the Senator from
Nebraska make the assessment in light
of the fact that only 1 hour ago, on the
Powell nomination, only one Senator
dissented. I voted for Lewis Powell. He is
not exactly in the mold of the Senator
from Indiana, and neither is the distin-
guished Chief Justice, Mr. Burger, but I
voted for him and Justice Blackmun,
How can the Senator say you have to
have someone who marches along In
lockstep?

Mr. HRUSKA. Because the Senator
from Indiana persists in making a big
point out of the two instances in which
Mr. Rehnquist opposed what eventually
turned out to be the final word of the
Commissioners on the uniform law. Be-
cause of his inltial opposition to those
two provisions he is therefore unquali-
fied to be a President’s nominee, That is
the argument as I understand it.

To finish my thought, I recali when
Justice Whittaker retired in the spring
of 1962 and two very distinguished and
well-known brothers sat down to discuss
the proposition of who should be nomi-
nated as Justice of the Supreme Court.
The President and the Attorney General
sat down and studied the matter. This is
the way James E. Clayton, in his book
“The Making of Justice—The Supreme
Court In Action” describes it on page 51:

As the two brothers studied the sttuation,
they realized that they wanted the new
Justice to be one wheo looked at the prob-
lems he would face from the same perspec-
tive as they did. Thinking back on the proc-
ess months later, the Attorney General tilted
back in his chiair and sald:

You wanted someone who generally agreed
with vou on what role government should
play in American lfe, what role the indi-
vidusal in society should have. You didn’t
think about how we would vote in a reap-
portionment case or & criminal case, You
wanted someone who, in the long run, you
could bhelleve would be dolng what you
thought was best. You wanted someone who
agreed generally with your views of the
coun’

Mr, President, my purpose in reading
thaet excerpt is simply this. It describes
an effort to try to measure up a nominee
by a Presldent, with some of the thoughts
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that were expressed by the man I just
quoted. That is the privilege of the one
who appoints the nominee, That i1s the
proof of the proposition in the excerpt
which I just read from Mr. Clayton’s
book.

50 I say here there is opposition to a
Supreme Court Justice based on state-
ments he made in a debate during the
consideration of a uniforrn law, ralsing
contentions which were not SAnally
agreed to. In the last analysls, however,
he supported the final result of the Com-
missioners and made that report to the
State of Arizona. But I think we are a
little off base in asking for complete
unanimity and conformance to that arti-
ficlal mold in regard to qualifying a man
to be a nominee for the Supreme Court,

Mr. BAYH. My colleague apparently
misinterprets what I sald, or maybe I
cannot articulate my thoughts precisely
enough for him. I have never said that
the President should not consider philos-
ophy. It 1s an accepted fact that he does.
All Presidents do. I think we have laid
to rest the proposition that the Senate
should not consider philosophy; indeed,
the nominee himself has stated repeat-
edly that he feels philosophy should be
considered.

If one looks at Rehnquist’s position,
particularly in light of the Newsweek
article and the memorandum that the
then clerk, William Rehngquist, wrote for
then Justice Jackson, in which he op-
posed overruling Plessy against Ferguson,
he is far to the right of Richard Nixon.
The President of the United States is
against blockbusting, but Mr. Rehnquist
was not.

What concerns the Senator from In-
diana is that we have a sltuation that
goes beyond getting agreement on every-
thing, which I would not require. We
have a man who has heen consistently
opposed to the direction which this coun-
try ought to go in the broad area of
human rights.

Since the Senator from Nebraska re-
ferred to the 1966 jolnt meeting of the
Comimlissioners as evidence of his sup-
port on clvil rights—I suggest the record
will show otherwise—let me point out
he vigorously opposed two provisions of
that act. I want to read what the distin-
guished reporter, Prof. Robert Braucher,
who was a distinguished professor in
Harvard and who 1s now on the Supreme
Judicial Court of Massachusetts, had to
say about the blockbusting provision Mr,
Rehnquist wanted to root out of there.
The majority of those Commissioners
shared the opposition. He sald:

However, ¥ would like to speak for just
& moment to the merits of this, The practices
that are dealt with in this provision are prac-
tices that have no merit whatever. They are
vicious, evil, nasty, and bad. These are people
who go around-—and this 18 not a hypo-
thetical situation; thls is something that
has happened in every big city in the United
States—and run up a scare campalgn to try
to depress the value of real estate. They will,
If poasible, buy one house, and then they
will throw garbage out on the street; they
will put up “For Sale” signs; they will per~
haps hire twenty badly clad and decrepit-
looking Negroes to occupy & single-family
house, and so forth; and then they go around
to the neighbors and say: Wouldn't you like
to sell before the bottom drops out of your
market?
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And the notion that that type of conduct
should be entitled to some kind of proteotion
under the bans of free speech 18 a thing
which doesn‘t appeal to me a tiny bit,

This 1s why the Senator from Indiana
is concerned about the nominece. I am
convinced that he is a very Intellectual
man. I am convinced he is honest. I am
convinced he s articulate. Indeed, his
appearance before the committee showed
that. But everything I have seen and
everything I have read indicate that
there are some very unscrupulous prac-
tices that Mr. Rehnquist will not use the
Constitution to prohibit, and hlockbust-
ing is one of them. I do not think that
our guarantees of free speech entitie one
to go down and ruin a neighborhood and
put white people against black people.
Yet that was Mr. Rehnquist’s position.
And if there is an instance in the record
in this commissioners’ meeting that
would lead me to feel otherwise, I wish
the Senator from Nebraska would ferret
it out for me. I have read every word of
the transeript, and there is not one word
in favor of civil rights. In fact—I have
not mentioned it; I do not want to beat
this to death—the fact is very clear
that, In addition to opposing these
two provisions of the uniform act, Mr.
Rehnquist led a successful effort which
prohibited those two provisions from
being put into a uniform act, but
made it a model act. A model act does
not have the same force and effect and
does not represent the same unanimous,
dynamic commitment to the subject of
the act, There is not one single word In
those hearings to controvert that, and if
the Senator from Nebrasks has any, I
hope he can glve it to me because it
would certainly make the Senator from
Indiana rest a bit easler.

Mr., HRUSKA. The Sensator from
Nebraska will Just make this observa-
tion: One of the statemenis In his prin-
cipal remarks was that the opponents of
Mr. Rehnquist find fault with him be-
cause he has not heen a rabid activisi in
the field of civil rights, They have come
to expect that a nominee to the Supreme
Court should be such an activist, Mr.
President, and for 30 years—certainly
gsince 1961—that has been one of the
qualifications in the appointments that
have been made. That s one of the prop-
ositions with which I dealt in my prin-
cipal remarks,

Inasmuch as there are others who wish
to speak yet tonight before the hour gets
{ate, I shall yleld the floor to give them
an opportunity.

Mr. BAYH. I hope that the Senator
from Nebraska will permit me to examine
some of the other statements he made
with reference to the Senator from In-
diana,

Mr. HRUSKA. Not at this time, be-
cause ohvigusly it is a rehash of many of
the things which we have debated before.
Out of conslderation and ocut of courtesy
to some of my colleagues I propose to
give them a chance to make opening
statements. At a later time if the Sena-
tor from Indiana still desires further col-
loquy with this Senator, the Senator from
Nebraska will be here all week, and all
next week if need be,

Mr. BAYH. And maybe the week after
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that. Does not the Senator from Nebraska
feel that perhaps it would be more help=
ful to those who are trying to study this,
since he has made certain charges, for
the Senator from Indiana to have a
chance to have a collogquy right now?

Mr. HRUSKA. 1 am convinced that the
Senator from Indiana will embrace the
situation where the debate and discus-
gion will be sufficiently extended that
he will not be foreclosed at a later time
from going into enlightening briefs, For
the time heing I think it would be only
fair to our colleagues to yleld to their
desire to be In on the opening statements,
to which the opening hours of a debate
normally are dedicated,

I yield the floor, Mr. President.

Mr. GOLDWATER and Mr. BAYH ad-
dressed the Chalr,

The PRESIDING OFFICER. The
Chair recognizes the Senator from Ari-
zona,.

Mr, GOLDWATER, Mr, President, I
thank the Chair. I do not intend to In-
dulge in the collogquy that just went on.
I am not a lawyer, but I do have some
feelingg about this matter, because Mr.
Rehnquist is not only a resident of my
State, he is a friend of mine of long
standing,

To get to my point quickly, Mr. Presi-
dent, I wish to read paragraph D from
a statement that was just given us by the
distinguished Senator from Indiana.
Paragraph D on page 2 reads:

Aleged Haerassment of Volers. There are
competing affidavits before the Senate as to
whether Mr. Rehnquist personally harassed
voters tn 1964. The faoctual dispule i1a not
resolved by any evidence before the Sensake,
Therefore, each Senator will have to decide
for himself what welght——-lf a.n.y—-to give
elther the charges or the blanket denlals,
But this uncertailnty should nat obscure the
fact that Mpr, Rehnquist, although he has
tried to disassoctate himself from the tactics
uséd, held a high anhd responsible position
in the Republican election day apparatus
during several election years which saw very
substantial harasament and intimidation of
minority groups voters.

Mr. President, I will just comment
briefly on that. I happen to live in Ari-
zona. I have spent my whole life there,
I know something about the political
processes there. I have been deeply in-
volved in them, as have my famlily for
over 120 years, and anybody who makes
the statement “which saw very substan-
tial harassment and intimidation of mi-
nority groups voters” does not know what
he 1s talking about, because this 1s not
the case. It is ag far from the truth as
the truth can be.

To set the stage, Mr. President, I want
to read the State law and the State con-
stitution, even though I have to admit
that rightly it has been affected by the
Voting Rights Act of 1864 and subsequent
decisions.

Article I, section 168-101, is “Registra-
tion Requlrements’”:

QUALIFICATIONS OF ELECTOR

A. Bvery resident of the state 13 qualified
to become an elector and may register to
vote at all elections authorized by law if he:

1. Is & citizen of the Unlted States,

2. Wil be twenty-ohe years or more of age
prior to the regular genera] election next fol-
lowing his registration.

3. WLl have been s resident of the atate
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one year and of the county and precinct in
which he clalms the right to vote thirty daya
next preceding the election.

4. Is able to read the Constitution of the
United States in the English language 1n a
manner showing that he is neither prompted
nor reciting from memory, unless prevented
from so doing by physical disability.

6. Is able t0 write his name, unless pre-
vented from so dolng by physical disabllity.

I will admit, and we all admit, that
in & Federal election the State had to
conform to the Civil Rights Act of 1964
which required that a literacy test in
writing not be given unless it applied to
each and every voter. Thus, it was given
to no one, in practice in 1964 or later.

Continuing to read from our laws, Ar-
ticle IT:

BEc, 16-921. GROUNDS FOR CHALLENGING VOTER

A person offering to vote may be orally
challenged by any registered elector of the
county upon any of the following grounds:

1. That he 1s not the person whose name
appears upon the register.

2. That he has not reslded within the
state for one year next preceding the election.

3. That he has not resided within the
county or precinct for thirty days next pre-
ceding the election.

4. That he has voted before at that elec-
tion.

6. That he has been convicted of a felony
and has not been restored to civil rights,

6. That he has made a bet on the result of
the election.

7. That not Leing prevented by physical
disability from doing so, he 18 unable to read
the constitution of the United States in the
English language in such manner as to show
he 1s neither prompted nor reciting from
memory, or he is unable to write his name.

Again, this was affected by the 1964
Civil Rights Act, which requires that the
test be applied to every voter In writing,
or none at all. Also, the 1965 Voting Act
requires that a stxth-grade education
shall constitute literacy. But it was in
effect without qualifications in elections
prior to 1964,

Mr. President, we do have challenges
in Arizona. I imagine most States have
them. I think it is very wise.

Sectlon 16-922, entitled “Challengers
Representing Political Parties,” reads as
follows:

At each voting place, one challenger for
each political party may be present and act,
but no challenger may enter a voting booth
except to mark his hallot.

Mr. President, that is a matter of our
law, and each election year it Is cus-
tomary for a county chairman to submit
a list of memhers of his party who are
willing to act as poll watchers at each
polling place, some 600 in the case of the
county in which I live, and those poll
watchers are to be found, usually in every
single polling place, and they act as in-
terested Democrats and interested Re-
publicans. And, Mr. President, notwith—~
standing the size of the State, and the
fact that we have Indians, Mexican-
Americans, Negroes, and other minority
groups living in the State, we have had
no serious disputes arising from that. I
will have to admit that in New Mexico,
in one election, there was a problem that
arcse relative to the Indian voters, but
it had no bearing on Arizonsa.

Mr. President, I think that constitutes
enough of our law to indicate that having
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political watchers iIs not something un-
usual. In my State, it has been practiced
pursuant to law for many years.

Mr. President, I wrote a letter to the
Washington Post the other day. I hope
they will print it, because I would like
to see the record kept clear, both in the
public print and in the CONGRESSIONAL
Recorp. It involved & letter that had been
written by Mr. Mitchell on this supposed
violation of a person’s voting rights. The
letter I wrote says:

Dear Sir:

The time Is long past due that the Ile be
put to the repeated observations of people
who should know better relative to the sup-
posed action of Mr. Rehnquist In preventing
& person from voting.

Contrary to what Mr. Mitchell, Senator
Bayh, Mr. Rauh and others might contend,
this supposed event did not take place as
they describe. Mr. Rehnquist has so stated
meny times and furthermore, Mr. Edttor,
I was there so I can speak with considerably
more authority than any of the supposed
experis can.

And, Mr. President, I was there. I re-
member a few incidents we had where a
team of lawyers gathered in a central of-
fice, and Mr. Rehnquist happened to be
one of those lawyers, together with some
other very prominent members of the
Arizona Bar from both parties. The law-
yers were gathered in this office so that
a wabtcher who had a suspicion that
something might be wrong could, if he
challenged and the challenge met with
opposltion, phone into the central office
and get a legal opinion.

There were occasions, not including the
incident mentioned, where lawyers would
drive to the polling place to settle the
thing as amicably as possible.

To continue the letter:

Let's develop the history of this whole situ-
ation., Under Arizona’s Constitution prior to
the Civil Rights Voting Act, a man had to be
liternte to vote and the test generally was to
read the first llne of the Constitution and
write one’s name. Although this was a part
of the Constitution, I cannot recall more
than a few instances of it ever being brought
into play at the polling place. The matter
that both parties in Arizonsa became con-
cerned with this grew from our anttquated
registration Iaws which have long since heen
changed,

Under these laws a perscn would not have
his voting precinet automatically changed
when he moved from one place to another.
Because of this it was possible to find some
voters registered in as many as silx different
preeincts., It was the practice in some 1so-
lated instances tor these people to be looked
up and taken to the places where they could
vote and 1f they were not challenged, they
could have their vote recorded as long as they
were not challenged,

Mr. President, the main purpose of our
watchers in Arizona has been, in the
past, to determine whether or not the
person voting—whether he was a Re-
publican or a Democrat, white, black, or
brown, did not make any difference—had
previously voted in that electlon. I
might say that since that time, as I shall
recite, our registration setup has been
changed, and now it is impossible, al-
though we do require poll watchers to
check and see if the name that is signed
colncides with the name in the registra-
tion book.

To continue with the letter:
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Before golng Into the watcher setup, let
me tell of enother practice that prevaled In
Arizons In some precincts hefore we changed
our paper ballot. The ballot used to be
printed with the names appearing In the
same order throughout, so it was a simple
task for someone to take a string and tle
knots in it s0 that when placed beside the
names to be voted it would show who to
vote for, and this string would bhe given to
the ililterate voter who merely went Into the
voting poll, placed the string beside the bal-
lot and marked his X where each knot ap-
peared. This was subsequently corrected hy
alternating the names on about every two
hundred ballots as they came off the press,
80 the string trick didn’t work after that.

I recite that as a rather humorous
illustration. It has been done in other
States as well. But this is another reason
why I think it is wise for both parties to
provide watchers.

To get on with the letter:

Now to prevent unqualified voters from
casting a ballot each party, the Democrats
and Republicans, set up what we call poll
watchers, At each polling place, even today
with voting machines we have them and
they are applied to every polling place in the
State regardless of whether they may be in
a predominantly Mexican-American neigh-
borhood, Negro neighborhood or White
neighborhood. We are interested in honest
voting regardless of race, creed, color or
location and that is the whole purpose of
watching teams in each party, and they are
approved by the County Board of Super-
visors in Artzona.

Now to correct the allegations beling
brought out by his detrastors concerning the
specific operation 1n which Mr. Rehnquist
was involved, he was appointed along with
several other attorneys from both parties by
the County Chalrman of both parties to give
advice and guidance to assure that voting
was done only by properly registered voters.
The statutes of Arizons recognized the need
for polling challengers to assure that only
properly registered voters cast a ballot so Mr,
Rehnguist and others were seated at a cen-
tral location. When a challenge was called
in from @ poll watcher, legal advice was
glven, not only by him, but by other lawyers
gathered for this specific purpoee.

I don’t believe that Mr, Mitchell, Mr, Rauh
or Senator Bayh siretching their liberal
thoughts as far as they can can find anything
wrong with this as illegal voting, whether 1t
touched upon a man’s right to vote because
of literacy or illiteracy or his rlght to vote In
more than one precinct or his right to use a
string with knots in it. I don't believe these
three gentlemen wouwld condone dishonest
voting in thelr precincts anymore than the
Republioans and Democrats in Arlzona would
condone it 1n thelr precincts.

I offer this letter, and I hope you will pub-
lish it, because if I ever heard a repetition
of an outright lie day after day by the news-
papers and in Senate speeches, 1t is this, and
if it 18 raised on the Benate fioor it will be
charged preclsely a5 that.

My, President, to make this part of the
REcorp abundantly clear—and I shall not
address myself to anything else tonight—
I want to move Into this matter of how
Mr. Rehnquist supposedly got involved
in all of this.

There was an affidavit offered by a Mr.
Jordan Harris, of 1825 Appache Street,
Phoenix, He testified that on Tuesday,
November 3, 1964

I was present as a deputized challenger
for the Democratic Party in Bethune Pre-
cinct, a predominantly black preclnet in
South Phoenix, and witnessed the follow-
ing incident,
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Keep this date, 1964, in mind. It has a
great bearing upon whether we should
pay any attention to this or not.

I appeared at the polling place, Bethune
Precinct, at approximately 11 am. on the
above mentioned date, deputized, by Judge
Flood. When I arrived at the precinct I met
with the election board committee and pre-
sented my offiolal papers to them as & chal-
lenger for the Democratic Party. I met the
Party challenger for the Republican Party,
Mr. William Rhenquist at that time. I met
with Mr. Rhenquist because I noticed him
harassing unnecessarily several people at the
polls who were attemping to vote. He was
attempting to make them recite portions of
the Constitution, and refused to let them
vote until they were &ble to comply with his
requests. The persons involved were Mrs.
Mitchell, Mrs. Campbell and Mrs. Miller,
When I noticed he was pulling these people
out of the line I then approached him and
argued with him about his harassment of the
voters. We then engaged In a struggle and
the police were called in. Mr. Bob Tate came
to my assistance during the struggle. The
police then escorted him Into the principal’s
office, Mr, Rhenquist and the police then
left by the side door. I Enow that this man
was Mr. Rhenquist because the election board
introduced him to me as a challenger for
the Republican Party. I belleve that he did
not leave the polling precinct altogether be-
cause I eaw him across the street a short
time later. He remained at the polling place
well after 5 p.m.

JORDAN HARREIS.

It is signed “Jordan Harris,” and it
is withessed by a notary public. I think
the notary’s signature is “Jeanne War-
ner,” but I cannot read it very well.

Mr, President, this affidavit is followed
by another affidavit from Mr., Robert
Tate, describing about the same actions,
and I will not hother to read that at this
time. But he goes on to say, in the last
paragraph of his affidavit:

I now remember him from pictures I have
seen lately in the papers as the same one
involved in the above incident at Bethune
Precinet. He did not, at that time, how-
ever, wear glasses.

That is the end of the affidavit from
a Mr. Robert Tate, and it is witnessed
by the same notary public.

Mr. President, it is interesting, be-’

cause, as I said, Mr. Rehnquist was not
at that polling place at all.

The AP had a story out of Arizona. The
AP reported that Judge Hardy, who was
& very prominent and fine fudge of our
State, said in an interview he had ad-
vised Democratic Party challengers and
poll watchers in the same years that
Rehnquist advised Republicans. Judge
Hardy sald there was an Incident at
Bethune precinct in which a Republican
challenger got into a scufile and was es-
corted from the pollilng place by two
sheriff's deputies, but the fudge said it
was 1962, and not 1964, and the chal-
lenger was not Rehnquist.

Mr, President, I know it was 1962. I was
there. I was called because we felt that
any attempt—even though our statutes
applied at that time—that involved a
bodily effort to refuse the right of a per-
son to vote would reflect badly upon the
party, and we were not pleased with it.
and we made public announcement of 1t
at the time. But this is 1962; it is not
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1964. In 1964, a different set of rules ap-
plied, and our Attorney General ruled
the State practices must conform to the
Civil Rights Act of 1964, something which
all our attorneys and watchers knew.

“I have nothing to hide,” Harris told
the Arizona Republic, although he de-
clined to tell his age or tc answer a num-
ber of other routine questions about him-
self. I find nothing wrong with that. This
is from the newspaper story, which con-
tinues.

Some of the detalls of his life came to light
upon examination of files of past news sto-
ries publlshed in the Republic and the
Phoenix Gazette.

One showed that ln March, 1064, Heaarls,
then 62, admitted in Maricopa County Su-
perlor Court that he had sold beer to a 19~
year-old youth. At the time Harris was the
owner of the Friendly Seven Food Market, at
1853 South Seventh Avenue.

He was fined $500 on & Pples of gullty to
selling spirituous liquor to & minor. Judge
Henry 8, Stevens sentenced Harrls and al-
lowed him to pay off his fine at the rate of
£50 per month.

At the time of his plea, HarTis mcEknowl-
edged a prior conviction for a simllar offense
in 1960.

Newspaper records then showed that Har-
ris had been a railroad cook. Last night Har-
ris said he had once worked for the Atchlson
Topeka and Santa Fe Railroad, but he de-
¢llned to tell a reporter what kind of a job
he had at the rallroad.

Agaln, that is his right.

Another story in the Republic shed
more light on Harris” past.

The article reads: “It was a September 15,
1961 news account of his belng severely
wounded 1n the abdomen by & bullet fired
by an irate, 21-year-old womean whose $107
welfare check Haitls cashed, withholding 881
he said the woman owed on her grocery bill.

Mr. President, I offer all this material
merely as background; because if we are
going to hear a repetliion of the charge
that Mr. Rehnquist denled or attempted
to deny anyone of his right to vote, I
am going to have to repeatedly stand
up on this floor and challenge the verac-
ity of it, because I was there, and it is
Just not true.

Mr. BAYH. Mr. President, will the
Senator yield?

Mr., GOLDWATER. I am happy to
yield.

Mr, BAYH. I had not intended to in-
terject this incident into the debate.
However, one Member of this body did
include it in the REcorDp. It was one point,
and we said the evidence was quite in-
conclusive. However, since the Senator
from Arizona has gone very close to sug-
gesting that some of us were not being
kind with the truth, I ask unanimous
consent to put the clippings of that ¢ra
into the Recorp, for all Senators to read,
and then they will judge for themselves
whether there was any voter intimida-
tion or allezed harassment.

There being no objection, the mate-
rial was ordered to be printed in the
REcCoRD, as follows:

[From the Arizona Republic, Nov. 4, 1963]

CHALLENGERS T0o WoaE AT PoLLs

Maricopa County voters yesterday were
urged to make sure they are properly reg-
Istered, and that they vote at the right
polling place to avoid a slow-down in voting,

44873

George Erhardt, director of the County
Election Burcau, sald election boards have
been schooled In handling challenges to
avold as much delay as possible. But Repub-
lican Party officials have warned they will
chaltenge every Democratic voter whose
qualifications can be questioned.

Erhardt said dnspectors have been in-
stracted to take any challenged voter from
the line so it can continue to move while
the judges handle the challenge,

Meantime, Democratio Party officials said
they will have watchers at the polls for the
purpose of seelng that voters’ rights are
protected.

A spokesman for the Republicans sald a
return address letter has been malled to
many registered Democrats ln some arens of
Maricopa County, and the challengers will
be on hand to question eligibility of every
voter where thls letter came back undeliv-
ered.

Vince Maggiore, Democratic county chalr-
man, an attorney sald the Democrats have
organlzed s committee of some 100 attorneys
to try to protect the right of every citizen
to vote, and he accused the Republicans
of using the challenge to delay voting and
keep Democrats from the polls.

Under the law, Arizona voters who change
their place of residence from one precinct
to another before the deadline for registra-
tion and do not reregister are disqualified,
but if the residence change occurred after
the deadline, they may vote in thelr oid
precinct.

Under general procedure, & challenged
voter is questioned by the election board
officials, and he may be required to sign
an afidavit that he ls a resident of the
precinet and eligible to vote under threat
of prosecution for perjury.

Republican officlals denled any intent to
hold up or delay voting, and sald they
are merely seeking to prevent abuse of vot-
ing laws.

[From the Phoenlx Gazette, Nov. 6, 1962]
CHALLENGERS TEST VOTERS' LITERACT
(By Bill Herman)

Balloting was slowed down for a while this
morning in at least three South Phoenix
precincts by challengers who demanded that
voters read from portions of the U.S, Con-
stitution to prove they were literate,

Two asslstant U.S. district attorneys, an
FEI agent, a deputy county attorney, and
attorneys for both political parties investi-
gated the lncldents.

The challenges were based on an Arizona
law which requires a person to be able to
read and write In the English language 88 &
condition of voting.

There were no arrests, and the challengers
withdrew after conferring with the lawyers.

The county elections bureau said the Inai-
dents were reported at Bethune Precinct, 15610
8. 15th Ave.; Okemah, 3146 E. Welr, and Sky
Harbor, 3801 E. Washington. There was also
an unconfirmed report that similar activity
took place at Broadway Precinct, 1701 W.
Roeser,

George Erhardt. county elections chief,
called the challengers “over zealous.”

At Bethume School precinet, Carl Sims,
1821 W. Madison, a former state legislator,
said s Republican challenger “was trylng to
disenfranchise our citizens down here hy
subjecting voters to a literacy test.”

‘When the U.8. attorney’s representatives ar-
rived, Sims told them: “If you don’t get that
man out of there I'll get some people up
here to get him out. He's stopping us from
voting.”

Mrs, Bessie Bass, 1213 8. 13th Ave., the
election marshal, sald 13 volers out of 565
had been challenged by 11:30 aum.
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Another voter was challenged on the Iit-
eracy basis by Jordan Harris, 1835 W. Apache,
a Democratic challenger.

Twelve voters were challenged, most of
them on thelr ablility to read the U.S. Con-
stitution, by Wayne Bentson, a Republican
chaltenger, of 3550 W. Seldon Larne.

Mrs, Lillie Mae Hall, 1317 W. Pima, an in-
spector, sald none of the challenged votels
falled the test though one did refuse to take
it and Ieft the polis.

“We also did not hold them t0 exact pro-
nunciation of the barder words, like tran-
quility,’ Mrs, Hall said,

Mrs. Bass sald many of those challenged
were upset or angered by the request.

The precinct has a total reglstration of
1,119,

Most of those being challenged were MNe-
groes and persons of Mexican descent.

J. D. Holmes, & Negro and member of the
Arlzons House of Represenfatives, charged
that Republicans were “using Mississippi
tactics.”

He said they were {rying to “thwari the
minority vote In the state.”

Holmes claimed 15 to 20 persons, angered
at the delay, left the polls without voting.

[From the Arizona Republic, Nov. 7, 1962]
VoTER CHALLENGES BRING FROBE

A mumber of Negroes and Spanish Amer-
icans attempiing to vote In south Phoen!z
vesterday were challenged on thelr lteracy
and residential qualifications,

The challenges, made by Republicans, led
to a brief scuffle In one precinct.

The challengers In seven south side Phoe-
hix precincts were so aggrescive that Sen,
Carl Hayden, D-Ariz, asked the FBI and the
U.8. district attorney’s office to investigate.

A Democratio official claimed such tactics
have been wsed In Maricope and Pims
counties for several years. Challengers de-
manded that woald-be voters read a portion
of the U.B. Constitution to prove thelr liter-
acy and show proof of legal residence,

Some persons sald the challenging ob-
structed thelr right to vote and caused delay
for those walting to vote,

The scuffle came at the polilng place In
Mary McLeod Bethune School, 1510 8. 15th
Ave., where party pollwatchers
struggled briefly inside and an angry crowd
gathered outside.,

Police hustled the combatants inside the
nurse’s office and Mrs, Hlen Jane Qreer,
deputy county attorney, restored order.

The U4, district atborney’s office made two
checks at the polling place after receiving
repented complaints, The frst was Inade at
11 am,, and the second—at the request of
Sen. Hayden—at about 4:30 pm.

The first investigation was made by Wil-
liam J. Poudsen Jr, and James J, Brosahan,
assistant district attorneys on reporie that
the voting line wes belng delayed by the
challenge.

Several of the voters, mostly Negroes, de-
olared they felt discrimination was involved,
it was reported,

About 17 potential voters had been chal-
lenged. Witnesses sald many were asked to
read parts of the U8, Constituflon.

Bhortly after the firat inquiry, woard of
the situation resched Sen. Hayden in Wash-

ington.

Carl Muecke, U.8. district attorney here,
said last night that his office was then con-
tacted by Hayden’s Phoenlx office. The latter
relayed Hayden's request to join the FBI In
& further check of the incidents.

Muecke sald he and two FBI agents went
0 the school and “talked to people who
wished to make statements.” He sald the
investigation Included talking to those ln-
volved “on both sldes.”

‘The disirict attorney sald Lt was reported
thet 50 would-be voters had twrned away
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from the polls without casting ballots. He
sald thelr reasons were not known. They ap-
parently did not include rejection for failure
to pass the literacy tesi, however.

Muecke said the FBI is continuing the in-
vestigation and should msake its report to his
office by the weekend. He sald his office will
then evaluate the report to see if any federal
law or laws have heen viokated,

In the middle of the fracas at The Bethune
School were Wayne C. Bentaon, 3550 W, Sel-
don Lane, a Republican challenger, and Pat
Marino, 6439 8. Fourth Ave.,, s Democratic
party representative,

Bentson told police he wanted to flle an
assault complaint. He insisted Marino inter-
cepted him a5 he left the nurse’s office after
making a phone call 1o party headquarters.

“He grabbed me by the arm and twisted
me around,” Bentson sald. “He grabbed me
by the belt and pulled me up against the
wall. I hit at him and I meant to.”

Marino claimed it all happened when
Bentson shoved him as he was entering the
nurse’s office.

“He hit me in the mouth,” Marino sald.
“I dida't lay & hand on him.”

Police made no arrests, suggested both see
the county attorney today,

Mrs. Greer, making her second call of the
day at the precinet, advised the election
board it couid exclude anyone of either party
who was causing & disturbance.

The board voted to exclude both men,
along with another Democrat snd another
Republican challenger. Both challengers
wereé quickly replaced with substitutes ac-
ceptable 1o the board

Republican challengers were reported ac-
tive in seven south side preclncis. Mrs. Qreer
reported she responded to complaints from
three others, Sky Harbor, Parkview and Oke-
man.,

Other troubles were quickly settled,

Richard Q. Kleindienst, state GOP chalr-
man, guessed that 90 per cent of some 300
challengers in Manicopa and Pima counties
were Republican,

“These challengers are the same persons,
under the same instructions, who bave been
doing this 1s Maricopa and Pima counties
since 1956, he said.

But Vince Magglore, county Democratic
chairman, insisted that some Republcan
chaliengers were assuming asuthority reserved
to election board officials,

“The tactics being used by Republican
challengers in minority areas refiect discredit
on a great national party,” he sald.

“There should be no place in Arlzona for
deliberate attempts to impede the voting of
groups which have fought so hard for thetr
rights.”

Responded Elelndienst:

“We challenge in precincts where it has
been demonstrated In the past that some
parts of the Democratic organization In
Mzaricopa County try to crowd into the polls
at the last minute people who are not quali«
fled to vote.

“Qur success 1s the thing that’s got them
upset. I should think they'd be a lttle bit
embarrassed to point at us.”

He challenged Democrats to show where
one qualified voter was kept from the polls
by challenges.

Democrats claimed that in one or more
precincts Republican challengers were calling
upon voters to read sections of the constitu-
tion “containing a lot of big and dificult
words.”

They also were demanding an explanation
of the word “tranquility,” and challenging
voters who hesitated, Demoeratio poll watch-
ers clalmed.

Under state law, voters must be able to
read from the US. Constitution unless they
are physically unable to do so. Typed pas-
sages are provided for election officials, who
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are the sole judges of the voter'’s quallfica-
tions.

(From the Arizona Republle, Nov. 8, 1962]

TEMPERS COOL, PROSECUTIONS FADE IN WAKR
oF INCIDENTS atr PoOLLS

Nobody asked for prosecution yesterday in
the wake of Interparty incidente at the polls
during Tuesday’s election, Ellen Jane Greer,
deputy county attorney, sald.

“I guess tempers cooled when the polls
closed,” she sald.

Mrs, Qreer sald ¢he law prohlbits anyone
from illegally interfering with the e¢lection
process.

5he declined to say whether anything re-
ported to her durlng the hectic events of
Tuesday would be deemed unlawful.

Meanwhile, the FBI had nothing to report
on its Investigation into claims of Intimida-
tion of electors by one or more Republican
challengers at one polling piace.

Carl A. Muecke, US, aitorney, sald he
hadn't received an investigation report from
the FBI. He ordered the probe at the request
of Sen. Carl Hayden, D.-Ariz,

In Tucson, the chairman of the Pima
County Democratic Central Committee

harassmenit and abuse of the right
of challenge by Republicans Tuesday,

But the Republican county chairman de-
fending it, and the county attorney reported
finding no law violations.

Joe Huerta, Democratic chalrman, ciaimed
Republicana challenged as & “slow-down
tactio” to discourage voters waltlng at heavy
turnout precincts.

In Spanish-American areas it drove many
voters from the polls, he clalmed.

“They are proud people,” Huerta said, “and
this embarrassed many of them.”

The GOP chairman in Tucson, John Leon-
ard, denled the law was abused while saying
that 30 to 45 challengers were successful In
one aresa.

County Attorney Jack Podret of Tucsom
sald his office investigated dozens of com-
plaints from both parties, “just the same
complaints we get every election day.”

Most challenges were made on the voters
ability to read the U.S. Constitutlon, as re-
quired by state law, or the clalm the voter
no longer lives In the precinct he wantis to
vote in.

[From the Arizona Republic, Oct. 21, 1964]
BALLOT SECUBRITY OFFICER NAMED

William H. Rehnquist, Phoenlx attorney,
has been named chiel ballot security officer
in the Nov. 3 election by the Maricopa
County Republican Commilttee.

“We Intend to challenge voters In some
of the precincts in which claimed irregulari~
ties have ¢occurred in the past,” sald Wayne
E. Legg, committee chalyman,

Rehnqulst, eochalrman of the 1060 ballod
security progrem, said schooling sesslons
have been scheduled for Oct. 29 and 30 to
traln workers who will be assigned to the
polls.

[From the Phoenix Gagette, Oct. 22, 1964]
GOP PLANS CHALLENGE SCHOOLING

Voters will be challenged in some pre-
cincts where irregularities have been
claimed in the past, Wayne E. Legg, ohair-
man of the Maricopa County Republican
Committee, declared today.

Legg announced the appolntment of Wil-
llam H., Rehnquist, Phoenix attorney, as the
chief balloi security oficer.

Rehnquist, who is also general counsel for
the county GOP commitiee, sald two school«
ing sesslons bhave been scheduled to train
workers who will be assighed to various pre-
cinets for challenging purposes. He sald one
school will be held Oct. 268 and the other
Oct. 29.
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In 1960 Rehnquist was cochalrman of the
ballot security program ahd in 1962 headed
& committee of lawyers formed to protect
legal ballot procedures. Don Froch heads the
lawyer group this year and Fritz Randolph,
also a Phoenix lawyer as well as a former alde
to Senator Goldwater, ls serving as coordi-
nator of the program.

[From the Arizons Republic, Nov. 4, 1084]

MosT MARICOPA VOTERS PLAY THE WAITING
GAME—BALEING MACHINES CAvsE Com-
PLAINTS
It was & walting day and njght of aching

feet and frustration at many polling places

in Maricopa County yvesterday.

Voters stood In line for as lohg as four
hours a5 election officials grappled with the
problem of malfunctioning voiing machines
and charges of harassment of voters.

At 10 p.m., at least 500 voters still waited
to cast their ballots at a half-dozen precinets
in Phoenix and suburbs, all that were left
after as many more gquit the waiting gaime
in disgust when their radios projected Lyndon
Johnson as the presidential winner.

Attendants at Glendale Precinct 4 aald the
discouraged voters went home, convinced that
their votes were not needed to determine the
winner,

Precinet 4 was gtill pushing & 1ine at 10:30
p.m. with more than 200 voters to go. Soms
had walted since shortly after 6 p.m. Many
had not eaten thelr evening meal and lightly
clad women complained of the evening chill.
One couple said they had come to the polls,
in the Civio Center, three thmes during the
day in hopes of avoiding the long llnea.

At Tempe No. 7, there were 253 voters lined
up at 10:30 pam. and voting was expected
to contlnue for at least three hours.

Everywhere during the evenlng, reporiers
and election officials sald voters were fighting
the boredom of waiiing with guessing games
and good-natured joking, while they swai-
lowed hot coffee from thermos jugs and snug-
gled In coats and parkas to ward off the cold.

Democratic Party leaders Charged “sub-
stantial harassment of Democratic voters” In
six PhoeniX precincts. State Chalrman Robert
H. Allen sald reportas reached his office Indi-
cating the harassment consisted mainly of
“indiscriminate mass challenging of voter
residency.”

He named the preolnots as Murphy, River-
slde, Butier, Sierra, Vista, Sulllvan and Qlen-
dale No. 4, all with a substantial percentage
of voters In Negro and Mexican-American
categories. He Indicated that most of the
trouble caused by the complaints was re-
solved,

Republican voters in Brown Precinct were
among the first to charge that a voting ma-
chine was not registering properly. A woman
voter said thet when she pulled the lever for
Goldwater, the Johnson lever kicked out and
she presumed her vote went to Johnson, The
next voter in the booth came out without
complaint.

The 'third voter made & complaint slmilax
to the first—the machine voted Democratic
when the Republican lever was pulled. The
trouble was soon corrected,

At the West High Precinct, more than 100
voters were Iorced to walt when one machine
would not functlon at all, * & *

Complaints of malfunctioning were fairly
common. Republican headquarters in Phoe-
nix sald many elderly persons had to stand
in line for two hours at Youngstown Pre-
olnct because of trouble with the machines.

By scheduled closlng time, oniy 1,302 of
1,800 regisitered voters had pulled the levers
at the Sungold Precinct in Palo Verde Schoal.

Avalon and Suncrest Precincts had long
lines at cloaing time and the two machines at
Deer Valley Precinct in Church of the Naz-
arene had not yet served more than 200 vot-
ers at 7 p.m.

At Deer Valley, the two machines handled
35 voters an hour during the long day and
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election judges complained they had no ac-
cess to telephones so they could call out for
help—presumahly for more machines.

Some precincis reported smooth salling ail
day with no complalnts or problems. Long
Precinet had only 8560 voters to go at 2:30
p.m. out of 948 registered, and Alhambra Pre-
cinct had only 800 out of 1,080 voters on the
yet-to-vote list by 3:30 p.m.

The Maricopa County Registration and
Elections Bureau looked at the day of heavy
voting and some confusion with a less-than-
worried air,

Complainis were “unusually light,” oficlals
said, In view of the tremendous outpouring of
voters. The chlef complelnis involved voters
whose affidavits had not been flled with the
bureau. The bureau blamed reglstrars for the
oversight,

Mr. GOLDWATER. I will put them
into the Record at a further point. In
case the Senator cared to dwell on this at
greater length, and he evidently has in-
tended to——

Mr. BAYH. The Senator brought it up.

Mr. GOLDWATER. Mr. President, I
have the floor,

He outlines that as one of the rea-
sons, and has three pages on it in his
minority report memorandum. I want to
establish a firm understanding among
Senators as to what took place. There
are some allegations that I cannot sup-
port because I do not have any knowl-
edge of them. But I do know in this case
what happened, and, f{rom personal
knowledge, know that nothing happened
that could in any way reflect on Mr.
Rehnquist.

Mr. BAYH. The Senator from Arizons
said there was no voter harassment.

Mr. GOLDWATER. That 1s right.

Mr. BAYH. Is the Sensator not aware,
since he was there, that there was suf-
ficlent harassment to have the FBI called
into the Bethune precinet? If he would
like to read the FBI flield report—Iit is
about a 36-page document—I am sure
the chairman of the Judiciary Committee
will make it available. If there was no
harassment, why did the FBI do that?

Mr. GOLDWATER. The Senator does
not understand what I have been trying
to talk about. We have had the right in
Arizona—and I think most States have
it—to appoint two poll watchers to every
precinet or to any precinct we care to, If
these poll watchers see some person in
line who they suspect has voted before or
ts voting not in consonance with the law,
they have the right to challenge, This will
happen. The entire line stops while that
challenge 18 corrected.

But I will say this: We have found in
the predominantly Republican districts
at times, not often—nelther side has
abused this-~the Democrats would chal-
lenge a Republican because they knew
the whole llne was going to vote Re-
publican. When we challenged down in
these districts, or up north in the districts
where we had reason to believe, In the
days before the 1964 Civil Rights Act
and the 1965 Votlng Act, that a man could
not read or write, we had the legal right
to challenge that. I think it was de-
manded upon us to make sure that no i1-
legal votes were cast.

I will go back one more step: There
may have been incldents at Bethune—
the only case I can recall was a case of &
man—certainly not Mr. Rehnquist—
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being moved out of the polling place by
the police. There is no record of this man
ever having been booked; there Is no
record of any charge being made agalnst
him. It was merely to settle an argument
that had arisen between a Demoecratic
watcher and & Republican watcher, be-
fore either took the trouble to c¢all into
headquarters and say, *“What should we
do?”

Mr. BAYH. Looking through some of
the statements supporting Mr. Rehnquist,
I find the name of Judge Charles Hardy.
Iz the Senator from Arizona familiar
with Judge Hardy?

Mr. GOLDWATER. I know him very
well,

Mr. BAYH. What is his capacity? Could
the Senator tell the Senate what 1t Is
now?

Mr. GOLDWATER. He was judge of
the superior court at that {ime, I believe,
I think he possibly has been elevated
now, but I would not swear to it.

I have great confidence in him, He iz
a Democrat. We think very highly of him.
He is the one that stated, and I read it,
that the alleged incldent in question took
place in 1962 and not 1964.

Mr, BAYH. I would like to read the
statement in the brief that was referred
to by the Senator from Arizona. In fact
I was sufficiently unimpressed with this
particular incident compared to every-
thing else that I have not included it in
my speech which I shall make tomor-
row, I rise only because the Senator from
Artzona takes issue here, and this i1s the
only point he stressed. He seems to have
indicated that anyone who thinks other-
wise is not telling the truth. If there
was no Intimidation during the perlod in
which Rehnquist was Involved as a
ballot security officer, then why did Judge
Hardy write this?

In 1963, for the first time, the Republicans
had challengers in all of the precingts in this
county which had overwhelming Democratio
registrations, At that time among the statu-
tory grounds for challenging a person offer=
ing to vote were that he had not resided
within the precinet for thirty days next
preceding the electlon and that he was
unable to read the Constitution of the United
States in the English language. In each
precinct the Republican challenger had the
names of persons who were listed as regis-
tered voters in that preclnet but who ap-
parently had not realded there for at least
thirty dsys before the election. In precincis
where there were large numbers of black or
Mexican people, Republican challengers also
challenged on the basis of the inability to
read the Constitution of the United States
in the English language., In some precinots
every black or Mezlcan person was being
challenged on this latter ground and it was
qutite clear that this type of challenging was
& deliberate effort to elow down the voting
50 as to cause people awalting thelr turn to
vote to grow tired of walting and leave with-
out voting, In additlon, there wans & well
organlzed campaign of outright harassment
and intimidation to discourage persons Irom
attempting to vote. In the black and brown
areas, handblils were distributed warning
persons that I they were not properly qual-
ified to vote they would be prosecuted. There
were squads of people taking photographs of
voters standing in llne walting to vote and
asking for their names. There 18 no doubt in
my mind that these tactics of harassment,
intimidation and Indiscriminate chellenging
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were highly lmproper and violative of the
Spirit of Free elections.

That is not BircH Bavh, that is Judge

Hardy.

Mr. GOLDWATER. The Senator made
& very important observation when he
quotes Judge Hardy’s letter in 1862; but
that was In 1962, remember. And Judge
Hardy made clear that Mr, Rehnquist
never attempted to challenge voters at
any polling place. The Republican
watchers—not Mr. Rehnquist—had
made challenges. We had to challenge
them to get the Democratic boards
of supervisors to approve of the
watchers, and we finally did. Remember
that in 1962, under the Arizona constitu-
tlon and statutes, a man could be chal-
lenged &8 to whether he could read or
write or there was reason to question
whether he was registered in more than
one precinet. I do not know Judge Hardy
well enough to know what he would call
harassment. There was only one incident
that I can recall, and it may have been
in Bethune where one man, I do not re-
member whether he was & Democrat or
a Republican, was questioned and the
police got him outside,

The Senator will notice, if he reads
Judge Hardy’s letter, that in 19862 the
statutes of Arizona at that time had not
been changed by the Civil Rights Act of
1964, so it still prevailed. The Republican
Party, being the minority party in these
days by, I would judge, 3 to 1, wanted
to see that no votes were cast against
us that should not legally be, We
wanted to make every vote count, nat-
urally, Just as the Democrats put
watchers in Republican districts.

Mr. BAYH. The Senator is relying on
the rather strong letter from Judge
Hardy. He does not question the judge’'s
qualifications when he suggests that Mr,
Rehnquist should be on the Supreme
Court.

Mr. GOLDWATER. That is right.

Mr. BAYH. That same man testifies
here about the blatant and unauthorized
intimidation. Yet the Senator from
Arizona says is a lle to make the accusa-
tion that there was Intimidation going
on in the precinct,

Mr. GOLDWATER, It is definitely a lie
that Mr. Rehnquist was ever involved.
I can only take Judge Hardy at his word,
and can only rely on my own personal
observations, He thinks highly of Mr.
Rehnquist and has approved of him for
the Supreme Court. I have respect for
Judge Hardy. I do not know him inti-
mately. I am not a lawyer, but I have
great respect for him. If my memory
serves me correctly, I belleve I voted for
him, even though he was a member of the
other party. Ooccasionally we do that.

I would say this as to what the Senator
says, which I believe to be correct, that
this will not be made an Issue so that we
have then eliminated one llttle facet of
this debate and perhaps we can close the
door on that, if the Senator will tell his
comrades in arms who want to debate
this. If he will do that, I will be happy
to sit down and say that this evening has
been well spent.

Mr. BAYH. I believe that both sides
have presented this clearly. The only
reason I rose to engage in this colloquy
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was that I thought I heard the Senator
say that he would say it was a lie if any-
one on this floor said there had been
any voting harassment in those pre-
cinets,

Mr. GOLDWATER. I intend to do that
every itime Mr, Rehnquist’s name is
brought into it Mr, President, I ask
unanimous consent t¢ have the entire
letter from Judge Hardy printed In the
REecorp.

There belng no objection, the letter
was ordered to be printed In the Recorp,
as follows:

PHOENIX, ARIZ.,
November 11, 1971,
Hon. JAMES EASTLAND,
Senate Ojffice Buiilding,
Washington, D.C.

DEAR SENATOR EASTLAND: I am informed
that at a hearing conducted by the Senate
Judiclary Committee on Tuesday, November
9, 1871, Mr, Clarence Mitchell appeared In
behalf of the National Assoclstion for the
Advancement of Colored People and testified
in opposition to the confirmation of the ap-
polntment ©of the Honorable Willlam H.
Rehnquist as an Associate Justice of the Su-
preme Court. I am also informed that in the
course of his testimony Mr. Mitchell stated
that Mr. Rehnquist had in the past been
gullty of improper challenging of black vot-
ers during & general alection a number of
years ago and that hls organization had re-
ceived information from me which contra~
dicted the statementis which Mr. Rehnquist
may have made regarding thls matter,

In fairmess to all concerned, I feel that 1
should inform you of my recollection of the
eventa In question. I have also inquired of &
number of friends who were Republican
party workers in an effort to obtain further
information,

To my knowledge, no one representing the
National Assoclation for the Advancement of
Colored People has ever discussed Mr. Rehn-
qulst with me.

I am Informed that Mr, Mitchell testified
that the events in question occurred during
the general election of 1064, It is my recol-
lection and the recollection of & number of
others, both Democrats and Republicans,
that actually 1962 was the correct year.

In 1963, for the AOrst time, the Republi-
cans had challengers in all of the precinots
in this county which had overwhelming
Democratic registrations. A} that time among
the statutory grounds for challenging & per-
son offering to vote were that he had not
resided within the precinct for thirty days
next preceding the election and that he was
unahle to read the Constitution of the United
States in the English language, In each pre-
clnct the Republican challenger had the
names of persons who were llsted as regis-
tered voters in that precinct but who appar-
ently had not resided there for at least thirty
days before the election. In precinets where
there were large numbers of black or Mexi-
can people, Republican challengers also chal-
lenged on the basis of the inabllity to read
the Constitution of the United States in the
English language, In some preclnets every
black or Mexican person was heing chal-
lenged on this latter ground and it was
qulte clear that this type of challenging was
& deliberate effort to slow down the voting
50 a5 to cause people awalting their turn to
vote t0 grow tired of walting and leave with-
out voting. In addition, there was a well or-
ganized campaign of outright harassment
and intimidation to discourage persons from
attempting to vote. In the black and brown
areas, handbills were distributed warning
persons that 1f they were not properly quall-
fied to vote they would be prosecuted. There
were squads of people taking photographs of
voters standing In line walting to vote and
asking for thelr names Therw 15 no doubt in
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mv mind that these tactics of harassment, in-
timidation and Iindiscriminate challenging
were highly improper and violative of the
spirit of free elections.

Arlzona Statutes provide grounds for chal-
lenging voters, appointment of challengers,
proceedings on challenge and rules for de-
termining the residence of a voter upon chal-
lenge. In addition to having a challenger at
each voting precinct, each political party is
also entitled t0 have s party representative
present at all times. In every general elec-
tion disputes arise concerning the interpre-
tation of the Arigons Statutes or their ap-
plication.

During the past several years both of the
major political parties have had & commit-
tee of lawyers avatlable at party headquar-
ters on election days to assist In resolving
any disputes which arise, Usually when a
party headquarters is notified of a dispute
in & voting precinct, one of the lawyers is
dispatched to the scene to discuss the mat-
ter with the party representative there and
to provide him with legal advice and assist-
ance.

In 1962 I was in charge of the lawyers who
acted 1n behalf of the Democratic party and
Mr. Rehnquist In charge of the Republican
lawyers,

I never observed Mr, Rehnquist attempting
to challenge wvoters at any polling place. I
understand that there was testimony that
he had challenged voters at Bethune and
Granada precinets. I can state unequivocally
that Mr. Rehnequist did not act as & challeng-
er at Bethune precinct. Because of the dis-
ruptive tactics of the Republican challenger
at that precinct I had occasion to be there
on several occasions. The same Reéepublican
challenger was there continuously from the
time that the polls opened at 6:00 o'clock
am. until about 4:00 o'clock in the after-
noon. About that time, after a scufile, he was
arrested and removed from the polllng place
by sherlff’s deputies. Thereafter there was
no Republican challenger at Bethune.

‘With respect to Granada precinct, I can-
not give aredence to any charge that Mr,
Rehnquist was challenging black voters thero.
In 1962 there were relatively few black voters
residing within that precinet.

Challenging voters was nhot a part of Mr
Rehnquist’s role in 19623 or subsequent elec-
tlon years, nor did he have anything to &
with the recruitment of challengers or thel
assignment 0 the wvarlous polling places
The personh who was in charge of recruitmen
and assignment was Mr. Gordon Marzhall
who 18 not & lawyer and ohviously was not
under Mr. Rehnquist’s direction as a mem-
ber of the committee of lawyers, I have con-
firmed this by talking to Mr. Marshall,

I am informed by Mr. Marshall and othera
that before election day, Mr, Rehnquist met
with &ll of the challengers to explaln the
voting laws t0 them. All of these persons In-
sist that the instructions given hy Mr. Rehn-
quist did not in any way suggest that chal-
lenging be conducted in & manner to prevent
properly qualified persons from voting,

A dey or two after the election Mr. Rehn-
quist and I had lunch together and dis-
cusset the events of election day. He ex-
pressed strong disapproval of the tactics
which I have mentioned above. I felt then
and I feel now that his expressions of dis-
approval were genuine,

Yours very truly,
CHARLES L. HARDY,
Judge, Superior Court.

Mr. COOPER. Mr. President, I am very
much interested in this colloguy. I am
sure that this sort of thing goes on In
many States of the Unilon, and possibly
in the State of the Senator from Indiana.
I have served as an election officer and a
challenger at polling places in Eentucky.
We do that to protect the interests of our
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own party. So do the Democrats. There
is nothing wrong with that.

Mr. GOLDWATER. There is nothing
wrong with that. It is done, in my opin-
ion, in most of the States of the Union.
It is customary.

Mr, COOPER. I may say that I had
to make some difficult challenges many
years ago. We did not make many friends
doing that, but it was our duty to doso. I
recall in a precinct in western Kentucky
where there were not many Republicans
and in some counties there were less than
100 Republicans. Of course, we had to
protect ourselves and we depended upon
the honesty, in many cases, of the other
party, to preserve the purity of the elec-
tion, and in other counties we had to send
people in from other precincts and some-
times people from other precincts would
come into ours. There were precincts
where we had to have poll watchers. That
is true In every State, unfortunately.

The adoption of voting machines has
helped in that regard to remedy many
of those conditions, but I repeat that poll
watchers and challenging are not only
common practices but are proper prac-
tices.

Mr. GOLDWATER. The Sensator is so
correct. I can recite one instance that
took place In a State adjoining ours
where some Indians were allowed to vote
merely by making & mark with their
thumb print, or an X, and one of the
Republicans who spoke their language
very well stood the legal distance from
the polling place and in a loud voice told
the Indians that the man they were going
to vote for had destroyed their horses. I
do not say that that was right, but had
there been a Democratic challenger there
he would have challenged that. The man
made the statement,

Mr. BAYH. Mr. President, will the
Benator yield?

Mr. COOPER. I yleld.

Mr, BAYH. Mr. President, the Senator
from EKentucky is such a legend across
the river from my home State of Indi-
ana that I wonder if I might ask him a
question. He has been a judge, an am-
bassador, and a Senator.

I am very well aware of the fact that
we all have to take certain precautions
to keep the other side from stealing the
election. I wish I could say that our
side is pure on this matter. However, it
15 not.

When I first ran for the Senate, I be-
came very distressed that In the small
towns they would say that the big citles
are stealing all the votes and in the cities
they would say that the small towns are
stealing the votes.

It seems to me that we have to have
protection in both places, In the case to
which the Benator from EKentucky al-
luded, has there ever heen anything that
in his judgment could be categorized as
8 well-organized campalgn of outright
harassment and intimidation to dis-
courage persons from attempting to
vote?

Mr. COOPER. Iam sure that the Sena-
tor from Indiana has been in many races.
I do not know how many but, he has
been in & number of them. I think I have
been in 20 campalgns, beginning with my
race for the State legislature.
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I have been throuzh elections where
we used to come to the precincts and
bring the ballot boxes back to the court~
house. I have been in elections when we
had voting machines.

I have never seen an election when
there was not some feelmg and some
emotion. Of course, there is a great inter-
est in the candidates and in the parties.
However, we come sometimes to situ-
ations where passions are aroused and
fights take place at the polls. I am sure
that the Senator knows that this hap-
pens, There are great feelings on the part
of both parties to protect thelr rights.

There have been times when efforis
would be made to transport voters, who
would first vote in their own precincts,
and try to have them vote in a second
and third precinct. Unfortunately, those
practices have occurred.

I suppose that in many cases one side
or the other does feel itself belng
harassed. If the poll watchers are doing
their duty, it cannot be properly called
harassment. I should note that Ken-
tucky voting laws did not require a test—
such as a literacy test. The use of poll
watchers and the practice of challenging
at the polls can be called an effort to
protect the rights of both parties and to
insure their equal treatment.

Mr. GOLDWATER. Mr. President, one
important part of Judege Hardy’s letter
which has not been read aloud states:

A day or two alter the election, Mr. Rehn-
quist and I had lunch together and dis-
cussed the events of election day. He ex-
pressed strong disapproval of the tactics
which I have mentioned above. I felt then
and I feel now that his expressions of dis-
approval were genuine,

Thus, Mr. President, these practices
may have existed, but it had never been
under Mr. Rehnquist. He has never been
assoctated with it. And he has expressed
strong disapproval of any challenge that
might involve any physical force or in-
timidation at any time that I can think
of. There is only one time in my memory
that this took place and he definitely
was not involved.

Mr. BAYH. Mr. President, I appreciate
the statement, but there was a time when
Judege Hardy's letter makes it rather
clear that it did occur.

Mr. PANNIN. Mr, President, I could
speak at length on the outstanding
qualifications of Willam H. Rehnquist
and also of his record which refutes all
the accusations that have been made
against him. But I think it would be rep-~
etitious. The CONGRESSIONAL RECORD is
replete with this coverage. I will just
speak for a few minutes this evening.

President Nixon has stated that Mr,
Rehnquist has “one of the finest legal
minds in the whole Nation.” In the past
few weeks since his nomination this con-
clusion has been overwhelmingly sec-
onded by his former professors, his col-
leagues In private practice and in publle
service, and significantly, from those
who have been his legal and political ad-
versaries through the years. Through-
out his career this relatively young man
has demonstrated again and again that
he has exceptional intellectual and pro-
fessional competence. In addition, those
who have been the closest to him attest
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to his strong character, fatirness, and ob-
jectivity.

His intellectusl excellence was first
demonstrated by outlstanding academie
accomplishments as an undergraduate
and as a law school student. When he re-
ceived his B.A. degree from Stanford in
1948, it was “with great distinction” and
as a member of Phi Beta Kappa. He also
recelved an M_A. in political sclence from
Stanford in 1949 and an M.A. in govern-
ment from Harvard in 1850,

He returned to Stanford to attend law
school from which he graduated first in
his class in 1952. While there he served
as an editor of the Law Review and was
elected to the Order of Coif. In 1ts report
to the Judiciary Committee, the Ameri-
can Bar Association’s standing Commit-
tee on the Federal Judiciary stated of his
law school record:

“[H]e was highly respected by the Iaculty
and fellow students as a gifted scholar. A
classmate who 18 now & partner in & lead-
ing west coast firm, at our request, inter=
viewed several other members of Mr. Rhen-
quist’s class. Thelr evaluation, In part, 18 as
follows:

“Mr. Rhenquist 1s of exceptional Intel-
lectunl and legal ability. He was a law stu.
dent among law students, * * *, From the
standpoint of Intellectual and legal abllity,
there ¢cannot be question among reasonable
men oh his exceptional quallfications.

“His personal integrity 18 not subject to
challenge. Whille various of the interviewees,
including myself, by ho means agree with
some of the political and soclal views of Mr,
FRehnquist, ¢ach of us ls completely satis-
fled, that he will approach hie task with ob=
jectivity, that he will declde each case that
comes before him on the thorough ansalysls
of applicable law and a careful study of the
facts.”

Mr. Rehnqulst’s former professors
share the opinions voiced by his fellow
classmates. One has stated that “he has
that all Important capacity for steady
continual growth” and another that “He
wans the outstanding student of his law
school generation.” Among the several
letters to the Judiciary Committee on be-
half of Mr. Rehnquist the following one
from Phil C. Neal, a former professor at
Stanford, and now dean of the Univer-
sity of Chicago Law School, is typical:

Rehnqulst was a student of mine at Btan~-
ford Law School. He was not only the top
student in his clasa but one of the best stu-
dents in the Schoeol over & number of years,
He has remained ln my mind as one of the
most impressive students I have had in some
twenty-two years of teaching.

I belleve he would be an independent
Judge and that he would bring to the Court
an unusual capacity for understanding and
responding to all dimensions of the diMm-
cult problems the Supreme Court must con«
front. In my judgment his appointment
would add great strength to the Court.

Pollowing law school, Mr. Rehnquist
came to Washington where he served as
law clerk for Mr. Justice Robert H. Jack-
son during the years 1952-53. Typlcally,
the ABA found that his fellow clerks dur-
ing this period respected his ability.

In 1953, Mr. Rehnquist moved to Arl-
zona and entered private law practice in
Phoenix. He was a partner in varicus
Phoenix law firms from 1955 to 1969. In
addition to his varied legal practice in
Phoenix, Mr. Rehnquist was quite active
in bar assoclation activities. These in-
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cluded a term as president of the Mari-
copa County Bar Association which in-
cludes the Phoenix area and at that time
had a membership of approximately
1,200. He was also active in the State bar
association and its many activities in-
cluding the Arizona Law Institute and
membership on the Committee on Uni-
form Laws., When he left Phoenix his
rating In Martindale-Hubbell was the
highest, and as the ABA report states:

He was clearly a person of recognized pro-
feasional quality who, for his age, was highly
regarded.

This conclusion 1s supported by the
statements of fellow practitioners who
came to know and admire Mr. Rehn-
quist’s legal abilities during his 16
years as a practicing attormey in Phoenix.
C. A, Carson III, a former law partner
and a member of the ABA board of gov-
ernors and House of Delegates, charac-
terized the nominee as “a wonderful
man, a great lawyer, and a scholar with
a fine mind.” Another former law part-
ner, James Powers, described Mr. Rehn-
quist as “a fArst rate legal scholar,”
adding:

He 13 the ultlmate reasonable man, * * *
I'm sure he'll make an excellent Justice.

I think that the views of the Arizona
legal community are aptly summarized
by the statement to the Judiciary Com-
mittee of Howard Karman, president{ of
the Arizona State Bar Association:

I have known Bill Rehnquist profession-
ally for a number of years. After hls nom-
Ination by President Nixon, I talked to a
great many people in Arizona, Republicans
and Democrats, liberals and conservatives.
To a man they had notbing but praise for
Bill Rehnquist. I was surprised that no law-
yer I spoke with had an unfavorable com-
ment to make, even those who find them-
eelves at the opposite end of the political
spectrum.

He concluded his statement as follows:

I belleve that Mr. Rehnqulst Is admlirably
qualified by virtue of intellect, temperament,
education, training and experience to be
confirmed * * *,

The collective views of Arlzona at-
torneys on this nomination are also re-
flected in the unanimous endorsement
given Mr. Rehnquist by the board of
governors of the State Bar of Arizona.
They pralsed him for having “continu-
ally demonstrated the very highest de-
gree of professional competence, integ-
rity, and devotion to the ends of justice.”

At the national level, the conclusion
of the American Bar Association's
standing Committee of Federal Judiciary
speaks for itself:

The present conclusion of the Commlttee,
limited to the area described above, Is that
Mr. Rehnquist meets bigh standards of pro-
fesslonal competence, judicial temperament,
and Integrity. To the Committee, this means
that from the viewpoint of professional qual-
ifications, Mr. Rehnquist is one of the best
persons savallable for appointment to the
Bupreme Court,

The qualities that earned these plau-
dits for Mr. Rehnquist from practitioners
were also known to the academic com-
munity in Arizona. Dean Willard H. Ped-
rick of the Arizona State University Col-
lege of Law felt that these qualities
would make him an excellent professor
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of law and approached him on the sub-
ject about & year ago. Because of his
commitment to the Department of Jus-
tice, Mr. Rehnquist declined to consider
such a post. Dean Pedrick wrote to no-
tify the Judiciary Committee of the In-
telligence and integrity of the nominee
and warmly endorsed his nomination to
the Court. He stated:

The qualitles that would, In my judgment,
heve made him &an excellent law professor
should make him an excellent Justice of the
United States Supreme Court. On that Court,
charged with responsibillty to serve the in-
terests of all of the people in interpreting
the Constitution of the United States and
the laws of Congress, I am confident he will
serve his eountry with great distinetion,

In addition to the support of colleagues
who have worked closely with him in the
daily practice of law, public officials
throughout the State of Arizona have
added their warm support for Mr, Rehn-
quist, Arizona QGov. Jack Willlams de-
scribed Mr. Rehnguist as a “real scholar,
an outstanding attormey.” Vice Chief
Justice Jack D. H, Hays, of the Arizona
Supreme Court, noted that Mr, Rehn-
quist is “a very outstanding young man,
a tremendous legal scholar,” Former
Arizona Supreme Court Judge Charles
Bernstein stated:

I couldn't think of & better choice. * * * He
hag an exiremely well-balanced philosophy.
* » + A gsense of feeling for human belngs,
especially for the little man.

Gary Nelson, attorney general of
Arizona, noted:

I was ecstatic at the announcement of
his nomination. * * * I think he's outstand-
ing.

State Senator Sandra D. O&’Ceonnor, a
law school classmate, stated:

He has the potential to become one of the
greatest jurlsts of our highest court.

She noted that asa law student:

He quickly rose to the top of the class, and,
trankly, was bead and shoulders above all the
rest of us In terms of sheer legal talent and
abillty.

Arlzona State Republican Chairman
Harry Rosenzweig remarked:

The President * * * has made a very fine
selection. He is not only & lawyer but a stu-
dent of the law.

Herbert L. Ely, the State Democratic
chairman, also supports the confirma-
tion of William Rehnquist as do the
Arizona Republic, the Phoenlx Gazette,
and the Tucson Daily Citizen newspapers.

As the hearings and the letters to the
Judiciary Committee on this nomination
make clear, the tributes to Mr. Rehn-
quist from his fellow Arizonans go on
and on. It is also clear that the tributes
have flowed equally from those who have
worked with him in his capacity as As-
sistant Attorney General In the Office
of Legal Counsel. The principal area of
expertise of this Office is in matters of
constitutional law. As you know, the
Office—often called the President’s law
firm—assists the Attorney General In
serving as legal adviser to the President
and his staff. It also drafts the formal
opinlons of the Attorney General and
gives Informal oplnions and advice to
agencies within the executive branch
of the Government. In short, Mr. Rehn-
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quist is, as President Nixon described
him, the President’s lawyer’s lawyer.

As [ indicated earlier the endorsement
by the people who have worked with the
nominee in this position 1s as strong as
that given by those who knew him in
Phoenix. Mr. Rehnquist’s first assistant
in the Office of Legal Counsel, Martin
Richman, a former clerk to Chief Justice
Earl Warren, and who was in the Office
during Ramsey Clark’s tenure as Attor-
ney General, but who stayed on during
the first 4 months when Mr. Rehnquist
came to the Office, had this to say:

I need not dwell on Mr, Rehnquist's legal
abllities. He has an Inclsive grasp for the key
1ssues in a complex problem, the abllity to
learn a new subject quickly and an excep-
tional gift for expressing legal matters clearly
and forcefully in writing. Though long out
of the academic atmosphers, he has a fine
scholarly bent, with an inquiring mind on
subjeots ranging beyond legal matters.

In terms of character, he is strong, honor-
able, straightforward in his actions and posi~
tions. I thought he showed exceptional sensi-
tivity and decency In his decislons on ad-
ministrative and personnel matters within
the Oifice. While these traits do not neces-
sarily bear on legal ability, they speak deeply
of the character of a man.

Mr. Rehnquist approaches legal problems
thoughtfully, with careful personal study. He
1s responsive to persuasive argument, and
contributes to it by the articulate presenta-
tion of his own wiews, He brings hls con-
siderable legal ability to bear wheh the 1saues
are broad questions of constitutionsal law, as
well as on more technical matters,

Mr. Richman’s successor as first as-
sistant, Thomas E. Kauper, who is now a
professor of law at the University of
Michigan Law School, also notified the
committee that he believed Mr. Rehn-
quist to be “exceptionally well qualified”
for the Court, adding:

William H. Rehnquist is a8 fine & lawyer a8
I have encountered. He has & s8cholarly, intel-
lectual approach to legal problems which is
not found in many practicing lawyers, While
he and I did not always agree on the resolu-
tion of legal issues, I always recelved a falr
heartng and found bim eager to learn sll that
he could before making a decision. In addi-
tion to a powerful legal mind, and perbaps
equally as Important, Mr. Rehnquist has
abiding interest in and concern for the de-
velopment of the law and legal institutions.
He has all the quealitles to become a truly
great judge, and to assume a substantial de-
gree of intellectual leadership on the Court
for & number of years to come.

These conclusions are echoed by mem-
bers of the career legal staff in the Office
of Legal Counsel.

Mr. President, I think it is worth em-
phasizing that those who have known
the nominee personally and have worked
closely with him throughout his leg 1ca-
reer have been unanimous in their praise.
Whether they are former classmates, for-
mer professors, fellow practitioners In
Phoenix, or colleagues in the Justi~e De -
partment, these people, regaidless of po
litical or rhilesophical re su~sion, have
given thelr full support to h's no'nin tion
and recommend his speeds conSrm~tion.

Mr, President, the qualifications
character, and philosophy of Williain H.
Rehnquist have been under miecroscopiz
examination for more than a month.
Members of the Senate Judiciary Com-
mittee had ample opportunity to probe
his background and his performance as
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an attorney and as an administration
official.

The most ardent of investigators and
investigative reporters have left no stone
unturned in examining Mr. Rehnqulst’s
past.

There has been a concerted effort by
opponents of the nomination to turn up
some tangible evidence why Mr, Rehn-
quist should be rejected.

These efforts have failed.

Nothing has been put forward that
casts any doubt on the qualifications of
William H, Rehnquist to be an Asso-
ciate Justice of the Supreme Court. His
qualifications are superb.

It has been proven that Wiiliam Rehn-
quist has not involved in any voter
harassment as has been alleged by his op-
ponents. Mr. Rehnquist has denied the
charge. Others who were connected with
the elections in question also have said
that Rehnquist could not have been in-
volved.

Aliegations that William H. Rehnquist
was a member of an extremist group in
the early 1960's are without foundation.
He has denied belonging to the group in
question, and no evidence has been of-
fereqd to support the vicious rumor spread
by opponents of the nomination.

There has also been a thorough in-
vestigation of the legal philosphy of
William H. Rehnquist.

Opponents say he lacks an apprecia-
tion of civil rights and that he is prone
to support more police powers for the
government.

MTr. President, neither of these is true.

Mr, President, some interesting ob-
servations concerning the debate over
the Rehnquist nomination were made by
Tom Wicker in the Sunday editions of
the New York Times. He places in per-
spective the question that we are consid-
ering here today.

I ask unanimous consent to insert Mr.
Wicker’s column in the Recorp at this
point:

There being ne objection, the column
was ordered to be printed in the RECORD,
as follows:

IN RE REHINQUIST
{By Tom Wicker)

WASHINGTON.—The Benate apparently will
confimn Lewls Powell next week as an Assocl-
ate Justice of the Supreme Court. After that,
1t will either face up to or delay the far
more controversial and dificult malter of
Williain Rehnquist, President Nixon’s other
neminee to the Court.

As it now appears, Mr. Rehnquist will be
confirmed, too, unless those who oppose him
are determined enough and able to put to-
gether something like the fillbuster that, in
1968, prevented confirmation of Abe Portas
as Chief Justice.

This 15 at least a long-shot possibility be-
cause of Mr., Rehnquist’s ¢comparative youth
(47) and his reputation as a skilled, active
and intent champion of stmngly conserva-
tive causes, Liberals fear he may become for
many years the vigorous leader of a reaction-
ary Court, but their dilemma is that no
ethical or professional cherges sufficlent to
warrant Mr. Rehnguist’s rejection bave so far
beon proved.

That means that the battle has to be
fought, it at all, on the tricky ground of
Mr. Rehnquist's political views—whether it
i8 called his “judicial philosophy” or his
“eonstitutional approach.” The view weas put
forward in this space on Nov. 11 that this
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kEind of opposition was “dangerous busi-
ness”—that it suggested the existence of a
kind of political orthodoxy, would tend to
politicize the Court, would punish some pec-
ple for thelr ideas while frighiening others
out of having any and would lead inevitably
to political retallation,

On bhalance, with full awareness that Mr.
Rehnquist’'s views on the Bill of Rights seem
antilibertarian, and despite weighty argu-
ments from many who disagree, it still is
“dangerous husiness™ to reject him for his
political views. Is it seriously 1o be asserted
that conservative—even arch-conservative—
views disqualify & man for service on the
Supreme Court? If so0, then what prevents
some other Senate from disqualifying & man
for strongly 1iberal views or for being & “new
leftist” or & “meo-isalationlist” or some other
stereotype?

This 13 not to dey that the Senate has a
duty to consider the quali”eations of a noml-
nee to sit upon the Court. Or that smong
the qualifications 1t ought to consider 1s his
general political. constitutional and judicial
view of things. Judge Carswell, for instance,
was judged to be lacking in intellectual and
lezal competence, a judgment that could be
solidly documented.

But can it be shown that Mr, Rehnguist
lacks fidelity to the Constitution? No, only
that in his view 1t allows more power to the
state and less to the individual than many
other Americans belleve to be the case.

Can it be shown that Mr. Rehnquist's
views are factually In error or substantively
wrong? No, it 13 a matter of interpretation,
and it is late in the day for liberals to start
ssserting that the Constitution is an ebso-
lute decument not subject to interpretation
or differing ideas. It 13, in fact, the prime
duty of the Supreme Court to decide what
the Constltution means, on given subjects at
glven times in history.

Nor Is the political aspect of the Rehnquist
nomination an open-and-shut saffalr, No
doubt Mr. Rehnquist will be a formidable
conservative force on the Court (elthough
that remains a supposition that only time
can justify). Even so, the damage he might
do to liberal causes could well be less than
the political conssquences of a third rejected
Nixon nominee, a third defeated conserva-
tive, in a Senate dominated by liberal Demo-
crats. Just as the Court itself must some-
times practice “judicial restraint,” so it may
be that the Senate ought to prectice some
political restraint, This, of course, 13 a value
judgment that each Senator must make for
himself.

That also Is true of the really crucial ques-
tion about Mr. Rehnguist, which can best be
explained by retference to Mr. Powell. Those
who know the Virginla lawyer, a former
American Bar Assoclation president, con-
cede that his views in many ways are as
conservative as those of Mr. Rehnquist—and
that fact was documented in an article by
Mr. Powell recently reprinted on this page.

But Mr. Powell, it 18 said, 18 an experlenced
and fair-minded man of judicial tempera-
ment who, in deciding legal and constitu-
tional questions, will put eside any personal
or politieal preferences and prejudices that
can't be squared with the law and the facts
of a case. He might, for instance, generally
approve wiretapping a8 a law-enforcement
tool—yet be willing to rule against it when,
in some particular case, the facts showed that
the law and the Constitution had been
violated.

It i3 to be hoped that that s true—of
Mr. Powell and of any nominee, liberal or
conservative, Whether or not it 15 true of
Willlam Rehnquist i the vital question about
his nomination, and cone that each Senator
must judge for himself. If Mr. Rehnquist can
put his personal views aside when they can't
be fairly justified by ¢he law and the facts,
then those views should not be the deciding
factor; but If any Senator feels thet Mr.
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Rehnquist, or any other nominee, could not
80 discipline himself intellectually, voling to
reject him would surely be s duty.

Mr. FANNIN. Mr. President, Willlam
H. Rehnquist 1s ¢ very human person. A
man who has a deep respect for human
rights and human dignity, If anyone is in
the mainstream of American thought
when it comes to the rights of man, it is
William H. Rehnquist.

He has stated clearly that he believes
in the Bill of Rights. He has said that the
Government must be restrained in exer-
clsing police powers which could threat-
en our rights as free men.

Mr. President, I could go on at great
Iength and delve into the reams of mate-
rial that have been produced in the past
manth concerning the nomination. I do
not think that this is necessary. It is ob-~
vious thnt the overwhelming mass of the
material produced makes it clear that the
nomination should be confirmed.

William H. Rehnquist is equipped as
legal scholar, and as man of human coln-
passion to be an outstanding Associate
Justice of the Supreme Court.

It i3 with great pleasure that I recom-
mend his confirmation.

MR. WILLIAM REHNQUIST AND BROWN AGAINST
BOARD OF EDUCATION

Mr. BAYH. Mr. President, new and
disturbing information concerning Mr.
William Rehnquist’s commitment to
equal justice in this country was revealed
today. According to Newsweek magazine,
Mr. Rehnquist, while a law clerk to Mr.
Justice Jackson, wrote a memorsndum
which argued that the rule of “separate
but equal” of Plessy vs. Ferguson
should be “reaffirmed.” Fortunately for
the Nation, Mr. Justice Jackson disre-
garded his law clerk’s edvice and voted
with the rest of the Court to overrule
Plessy and hold in Brown vs. Board of
Education that segregation in the pub-
lic schools was “inherently unequal.”

That case, Mr. President, was perhaps
the most significant decision the Court
made this century. It was the decision
which at long last made the great prom-
ise of the 1l4th amendment—*“no State
shali deny to any person the equal pro-
tection of the laws”—into a realizable
goal. And, importantly, it was a unani-
mous decision.

Mr. Rehnquist was a 28-year-old law
clerk when he wrote to Mr, Justice Jack-
son & memorandum entitled “A Random
Thought on the Segregation Cases.” In
it, he argued that Plessy “was right and
should be reafirmed.” He responded to
the appellant’s argument—made by the
present Mr. Justice Thurgood Mar-
shall—this way:

To those who would argue tbat “personal”
rights are more sacrosanct than “property”
rights, the short answer is that the Constitu-
tion makes no such distinction, To the argu~
ment made by Thurgood, not John, Marshalt
that & majority may not deprive a minority
of its constitutional :r‘lght. the answer must
be made that while this 1s sound in theory,
in the long run it is the majority who will
determine what the constitutional rights of
the minority are. One hundred and firty
years of attempts on the part of this Court
to protect minority rights of any kind—
whether those of business, slaveholders, or
Jehovah's Witnesses—have all met the same
fate. One by one the cases establishing such
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rights have been sloughed off, and crept si-
lently to rest. If the Court 18 unable to profit
by this example, it must be prepared to see
its work fade in time, too, as embodying only
the sentiments of & transient majority of
nine men.

I realize that 1t 18 an unpopular and unhu-
manitarian position, for which I have been
excoriated by “liheral” colleagues, but I
think Flessy v. Ferguson was right and should
be reaflirmed, If the Fourteenth Amendment
did not exact Spencer’s Social Statics, 1t just
as surely did not exact Myrdahl's American
Dilemma.

It Is distressing indeed that Mr. Rehn-
quist placed property rights on the same
plane as human rights in this memoran-
dum. But it is more distressing that he
had the same view 10 years later when,
in 1964, he opposed a local public accom-
modations ordinance on the ground that
it was an unjustified imposition on the
property rights of owners who wished
to discriminate on racial grounds. And
Mr. Rehnquist insisted even at his con-
firmation hearings that property rights
are as important as human rights,

Perhaps even more distressing, how-
ever, 1s Mr. Rehnquist’s view that the
Court’s efforts “to protect minority rights
of any kind” were doomed to fallure, His
prediction about the Brown case itself—
that the Court “must be prepared to see
its work fade in time, too, as embodying
only the sentiments of a transient ma-
Jority of nine men”—was, fortunately,
quite inaccurate. But the plain impli-
cation of the statement is that Mr, Rehn-
quist does believe the Supreme Court
has a significant role to play in protect-
ing the rights of individuals and minor-
ity groups. This sadly fits into the later
pattern of Mr. Rehnquist’s actions with
respect to civil rights. He has persist-
ently been hostile to efforts by court or
legislature to use law to correct the racial
injustices of the past two centuries,

Mr. Rehnquist reallzed even in 1953
that his was “an unpopular and unhu-
manitarian position.” And so it was. But
more important, it 1s a position which
refiects a cramped and narrow view of
the role of the Supreme Court in mod-
ern American life. It reflects a view of
the Court inconsistent with its high role
in the protection of the constitutional
rights of every American citizen.

Mr. President, I ask unanimous con-~
sent that the full text of the memoran-
dum by Mr. Rehhquist to Mr. Justice
Jackson which has been made public by
Newsweek be printed In the REcorp.

There being no objection, the memo-
randum was ordered to be printed in the
RECORD, as follows:

A RANDOM THOUGHT ON

Caszs

(Memorandum by Mr. Rehngulst to Mr.
Justice Jackson)

One-hundred fifty years ago this Court
held that it was the ultimate judge of the
restrietions which the Constitution imposed
on the various branches of the national and
state govemmem. Marbury ¥v. Madison. This
was presumably on the basis that there are
standards to be applied other than the per-
sonal predllections of the Justices.

As applied to guestions of Inter-state or
state-federal relations, as well as to initsr-
departmental disputes within the federal
government, this doctrine ot judiclal review
has worked well. Where theoretically co-
ordinate bodies of government are disput-

THE SEGREGATION
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ing, the Court is well sulted to its role as
arbiter. This 1s because these problems in-
volve much less emotionally charged sub-
ject matter than do those discussed below.
In eflect, they determine the skeletal rela-
tions of the pgovernments to each other
without influencing the substantive business
of those governments.

As applied to relations between the ine-
dividual and the state, the system has
worked much less well. The Constitution, of
course, deals with individual rights, particu-
larly In the Pirst Ten and the Pourteenth
Amendments. But as I read the history of
this Court, #t has seldom been out of hot
water when attempting to interpret these
individual rights. Fletcher v, Peck, in 1810,
represented an attempt by Chief Justice
Marshall to extsnd the protection of the
contract clause to infant busineas. Scoif v.
Sanford was the result of Taney's effort to
protect slaveholders from legislative inter-
terence,

After the Civil War, business interest came
to dominate the Court, and they in turn
ventured Into the deep water of protecting
certain types of individuals against legisla-
tive Interference. Champloned first by Field,
then by Peckham and Brewer, the high water
mark of the trend in protecting corporations
ageinst leglslative Infiuence was probably
Lochner v. NY. To the majority opinlon In
that case, Holmea replied that the Four-
teenth Amendment did not enact Herbert
Spencer’s Social Statics. Other cases coming
later In & similar veln were Adkins v. Chil-
dren’s Hospital, Hammer v. Dagenhart,
Tyson w. Banton, Ribnik v. McBride. But
eventually the Court called a halt to this
reading of iis own economic views into the
Constitution. Apparently it recognized that
where a legislature was dealing with its own
citizens, it was not part of the judiolal func-
tion to thwart public opinlon éxcept in ex-
treme cases,

In these cases now before the Court, the
Court 18, a3 Davis suggested, belng asked 4o
read its own sooiological views into the Cona-
stitution. Urging a view palpably at variance
with precedent and probably with leglslative
history, appellahts seek to convince the Court
of the moral wrongness of the treatment they
are recelving. I would suggest that this 1s &
question the Court need never reach; for re-
gardless of the Justice’s indlvidual views on
the merlis of segregation, it quite clearly is
not one of those extreme cases which vom-
mands intervention from one of any convic-
tion, If thls Court, because 1ts members in-
dividually are “ltberal” and dislike sepgrega=~
tion, nmow chooses to strike it down, 1t differs
from the McReynolds court only 1n the kinds
of lUtigants it favors and the kinds of speolal
claims it protects. To those who would argue
that “personal” rights are more sacrosanct
than “property” rights, the short answer is
that the Constitution makes no such dis-
tinetion, To the argument made by Thurgood,
not John, Marshall, that a majority may not
deprive a minority of its constitutional right,
the answer must he made that while this is
sound in theory, in the long run it 1s the ma-
Jority who will determine what the constltu-
tional rights of the minority are. One hun-
dred and fifty years of attempts on the part
of thls Court to protect minority rights of
any kind—whether those of business, slave-
holders, or Jehovah’s Witnesses—haeve all met
the same Iate. One by one the cases estab-
lishing such rights have heen sloughed off,
and crept sitently to rest. If the present Court
18 unable to profit by this example, it must
be prepared to see its work fade in time, too,
a3 embodying only the sentiments of a tran-
sient majority of nine men.

I realize that it is an unpopular and un-
humanitarian position, for which I have been
excoriated by “liberal” colleagues, but I think
Plessy v, Ferguson was right and should be
re-afiirmed. If the Pourteenth Amendment
dld not enact Spencer’a Social Statics, 1t just
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as surely did not enact Myrdahl’s Americon
Dilemma.

THE NATIONAL CONFEERENCE OF PBLACE lAW=-
YERS OFFOSES THE NOMINATION OF WILLIAM
REHNQUIST

Mr. BAYH. Mr. President, I received
today an eloquent and persuasive state-
ment by the National Conference of
Black Lawyers In opposition to the eoh-
firmation of Willlam Rehnquist to be an
Associate Justice of the Supreme Court.
The group concluded:

There exists today a great crisis of con-
fidence in the American judicial system. If
those who mre striving for justice through
the use of the legal system are to continue
to hope, that system must give them reason
to hope. In these critical times, such hope is
not served by placing on the Nation’s highest
court a man of Mr. Rehnquist’s background
and views.

I commend to every Senator this entire
statement, and I ask unanimous consent
that it be printed in today’s REcorbp,

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:

STATEMENT OF THE NATIONAL CONFERENCE OF
BracE LAWYERS ON THE SUPEREME COURTY
NOMINATION OF WilLIam REHNQUIST

The Natlonal Conference of Black Law-
yers {NCBL) wishes to go on record as firmly
opposed to the confirmation of Mr. William
Rehnquist as an Assoclate Justice of the
United Btates Supreme Court. NCBEL Is an or-
ganization of Black attorneys formed to chal-
lenge raclsm in our legal system and to pro-
vide the legal expertise necessary In the Black
American’s struggle for justice. We number
ln our ranks attorneys representing the en-
tire spectrum of both the private and puhlic
bar, a3 well as elected government officlals
from the local, state and national levels. It
15 the view of our organlzation that Mr.
Rehnquist 18 it nelther professionsally nor
personally to sit on the nation’s highest
court.

Perhaps to a greater extent than any other
singles communlty of persons in the United
States, the Black community knows the need
for persons of quality on the bench, We have
known judges without humanity or wisdom
who could look at fellow human belngs and
find them less than human because their
skins were Black, We have suffered the pre-
dations of greedy slaveholders who had as
their ultimate support the approval of the
highest court In the land. We have been long
suffering. We suffer stlll. But we have also
known the power of justice in this country.
We have felt the exhllaration of seeing the
courts vindicate truth crushed to the earth.
In our struggle we have on numerous OCcae
slons been heartened by the performance of
the Supreme Court, which through the wis-
dom and courage of some of its judges has
dared to protect the rights of the poor, the
Black, politically unpopular in the face of
hostile national opinlon.

Mr. Rehnquist, in our view, does not pos-
Bess the qualities we have a right to expect
from a member of the United States Supreme
Court, in whose bands may rest the free-
dom of future generations. He 1s a man of
technical intelligence without sound judg~
ment; & man of deeply held prefudices, ap-
parently, without the capacity to recognize
thetm. In short, this proposed appolntee to
the high bench is a man without vision. In
support of this judgment we ask that the
Senate take note of the followlng examples of
Mr. Rehndquist’s views and actions.

In 1964, the City Council of Phoenix,
Arizona was considering passing an ordinance
guaranteeing o all minority groups equal
rights of access to public accommodations.
Mr, Rehnquist's position vis a vis the ordi-
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nance was that it would be an indignity
to the proprietors of such publie facilitles
t0o require them to open their doors to
Black people. Said he, “It 18, I believe, Impos-
sible to justify the sacrifice of even a portlon
of our historic individual freedom for &
purpose such as this.”

Despite this position, Mr. Rehnquist pur-
ports to be dedicated to a free society in which
every person 18 equal before the law. These
professions of bellef in equality, however, do
not stand up very well in the light of the
relative weights Mr, Rehnquist accords to
the white proprietor's right to discriminate
racially, as agalnst the right of Blacks to
equal access to publio accommodations, When
confronted with this conflict, Mr. Rehn-
quist has made it quite clear that 1t 1s his
view that if the white man desires to dis-
ecriminate agalnst the Black, it 18 acceptahle
because “each man (should be) accorded &
maximum amount of freedom of choice in
his individual activitles.” (Letter to the
Editor, Arizona Republic, September 9, 1867.)}
What of the Black man's rights? What of the
rights of the Mexican-Americans, the Amer-
ican Indian, the Puerto Rican, the Chinese,
Japahnese or Fillpino-American?

Even iIf, In the Iace of controversy over his
nomination, Mr. Rehnqulst has now modi-
fled hls public views on the question of race
and the law, his overall record and long
standing insensitivity 1n this ares make him
an inappropriate cholce for the Suprema
Court of the United States,

M.. Rehnquist’s lack of vision i3 not 1imited
to the area of mace. Nor is the damage such
lack of vislon can do confined to Black
Amerlcans. Consider his views on First
Amendment freedoms. Mr. Rehnquist has ex-
pressed his view in support of government
survelllance of persons engaged In political
expresslon—including lawfully protected ac-
tivity. The “Big Brother” state in which the
declsion to engage in survelllance of any-
one and everyone is secret and unexamined
will not, Mr. Rehnquist maintalns, ‘“‘chlil”
political dissent (See, Speech, “Privacy, Sur-
veillance, and the Law,” March 18, 1971).
Since we operate in this society on the theory
that more police “survellling’’ neighborhoods
wlill deter or chill orime, 1t is difficult to see
why survellance would not have a similar ef-
fect on political dissent. Apparently, Mr,
Rehnquist's answer to this is that political
dissenters have nothing to fear since dissent
itsell 1s not outlawed. But this Is an insuffi-
cient response. The specter of more unlaw-
ful arrests such as those involved in the
May Day Demonstrations, where mass ar=
rests were in Mr, Rehnquist’s view justifiable
(although his would-be brothers in the Dis-
trict of Columbia Courts strongly disagreed)
would In fact “chill” almost anyone. Sec-
ondly, even aAssuming that the demonstra-
tors’ fear of unlawful prosecution ls unjus-
tifled, the question remains whether the
government may use fear of prosecution,
even If not the reality of it, to stifie protest.
‘The heart of the Constitution centers around
the Flrst Amendment freedomas. This gov-
ernment 18 bullt on the right of the people
to petition the government for change when
that government no longer serves them. To
“chill” or destroy this is to destroy the very
foundation on which this soclety 1s supposed
to be bullt, If Mr. Rehnqulst does not see
and honor this, the soclety should not dare
take the risk of letting him play havoc with
our democratic form of government.

Consider, as well, Mr. Rehnquist’s views in
the criminal justice area, Basically his for-
mula for dealing with the complexities of
this eountry’s burgeoning crime and law e¢n-
tforcement problems is only to strengthen the
hand of the people. No one disputes, least
of all Black people who are mosat frequently
the wictims of serious crimes, that crime s
& dread malignancy which must be cut from
the body politic. The question is how to do
80. Any thinking person, any unblased per-
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son, see3 thai there are several levels of
problems involved and that faimess cannot
be attained slmply by giving more power to
the police, Furthermore, preventive deten-
tlon and curtailment of bail privileges for
“dangerous” offenders (whoever they are
and however identified) 13 no answer to the
underlying 1lls which ceuse crime.

The expérience of many Black Americans
in this society is that of deprivation, dis-
respect by whites, social ostracism, and polit-
ical persecution. Can 1t serlously be ex-
pected that in anhy scale of values that &
Black person treated so lawlessly will re-
spect the very law he views as an instru-
ment of his oppression? And what of the
la.wleasness which pollce operating without

constralnts engage in and fos-
ter? Is there no value to be placed on keep-
ing the hands of the state clean? Little or
no consideration 18 given these concerns by
Mr. Rehnquist in any of his writings. In-
stead bhls views in this area betray more
blind spots, more lack of vislon.

It 13 the view of NCBL that It is Impera-
tive that a Justice of the Supreme Court
have the capacity to analyze and weigh com-
peting values fairly, with an eye to doing
Justice. Through his prejudice, his author-
itarlanlem, his mechanlcal approsch to seri-
ous soclal problems Mr. Rehnquist has
demonstrated that he lacks this capacity—
thls judgment. We do not maintain that
opinions which vindicate civil llberties are
ipso facto opinions reflecting vision, but we
do insist that s person who siis a8 a Su-
preme Court Justice possess that critical
faculty necessary to judge lssues openly and
freely. A person as wedded to ideology a8
Mr. Rehnquist does not possess that faculty.
Under the gulse of not “rewriting” the Con-
stitution, he misconstrues its function in an
evolving soclety, and seeks the solace of a
simpler day when simple ghortsightedness
such as his dictated elmpllstic analyses of
events and laws.

There exists today a great crisls of con-
fidence in the American judicial system. If
those who are striving for justice through
the use of the legal system are to con-
tinue tc hope, that system must give them
reason to hope. In these oritical times, such
hope 13 not served by placing on the na-
tion’s highest court & man of Mr, Rehnquist’s
background and views, Those who have his-
torlcally suffered the pains of legally sance-
tioned and legally implemented class, caste,
and political bias, view with alarm the pos-
sible ascendance to the bench of & man so
cruelly insensitive to the legal rights of the
poor, the Black and the politically unpop-
war. Those wha, throughout the world,
respect the American effort at constitutional
democracy look on In wonder as the na-
tion appears to be moving in a direction
that will diminish the stature of the Su-
preme Court and diminish the role of the
Bupreme Court ws an Institution on the side
of liberty.

For all the foregoing reasons, the Na-
tional Conference of Black Lawyers vigorous-
ly urges the Senate of the United States to
disapprove the nomination of William Rehn-
quist as an Assoclate Justice of the United
States Supreme Court,

MESSAGE FROM THE HOUSE—
ENROLLED BILLS SIGNED

A message from the House of Repre-
sentatives by Mr. Berry, one of its read-
ing clerks, announced that the Speaker
had afiixed his slgnature to the follow-
ing enrolled bills:

HR.11334. An act to amend title 38 of
the United States Code to provide that divi-
dends may be used to purchase additional
pald-up national service insurance;

HR. 11661, An act to amend title 38 of
the TUnited States Code to lberalize the
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provisions relating to payment of disability
and death pension, and for other purpocses;
and

HR.11852. An act to amend title 38 of
the Unlted States Code to liberalize the
provisiong relating to payment of depend-
ency and indemnity compensation.

LEGISLATIVE SESSION

Mr. BYRD of West Virginia. Mr.
President, I ask unanimous consent that
the Senate return to legislative session.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR ADJOURNMENT TO
9 AM, TOMORROW

Mr. BYRD of West Virginia. Mr. Pres-
ldent, I ask unanimous consent that,
when the Senate completes its business
today, it stand in adjournment until 9
o'clock tomorrow morning.

The PRESIDING OFFICER. Without
objection, it 18 s0 ordered.

ORDER FOR RECOGNITION OF
SENATOR KENNEDY TOMORROW

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that,
following the remarks of the Senator
from Kansas (Mr. PearsON) tomorrow,
the distinguished Senator from Delaware
(Mr. RoTH) bhe recognized for not to
exceed 15 minutes.

The PRESIDING OFFICER., Without
objection, it 15 s0 ordered.

ORDER FOR RECOGNITION OF SEN-
ATOR KENNEDY TOMORROW

Mr. BYRD of West Virglnia. Mr. Presi-
dent, I ask unanimous consent that at
the conclusion of the remarks by the
Senator from Delaware (Mr. RotaH) to-
morrow, the distinguished Senator from
Massachusetts (Mr. KENNEDY) be recog-
nized for not to exceed 15 minutes,

The PRESIDING OFFICER. Without
objection, it is so orderec

ORDER FOR RECOGNITION OF SEN-
ATOR BYRD OF WEST VIRGINIA
TOMORROW

Mr. BYRD of West Virginia. Mr, Presi-
dent, I ask unanimous consent that at
the conclusion of the remarks by the dis-
tinguished Senator from Massachusetis
{Mr. KENNEDY) tomorrow, the junior
Senator from West Virginia, now speak-
ing (Mr. By®b)}, be recognized for not to
exceed 15 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.

ORDER FOR TRANSACTION OF ROU-
TINE MORNING BUSINESS TO-
MORROW

Mr. BYRD of West Vireinia. Mr. Presi-
dent, I ask unanimous consent that at
the conclusion of the remarks by the
junior Senator from West Virginia (Mr,
Byrp) tomorrow, there be a peried for
the transaction of routine moming busi-
ness for not to exceed 15 minutes, state-
ments limited therein to 3 minutes.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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western part of Everglades Natlonal Park,
This action will also essure an adequate water
supply to the growing communities on Flor-
ida's west coast, because the swemp is a
natural water storage area.

To guarantee the continued avallability
of Big Cypress to the people, I propose that,
upon acquisition of those private lands whose
development would destroy the watershed,
the Secretary of the Interlor be sauthorized
to enter into an agreement with the State
of Florida for the manegement of Big Cypress.
The Btate 15 in the process of acquiring other
public areas nearby and ig the logical agency
to provide single unified management. The
Nation, as a whole, will benefit through the
protection of Everglades National Park and
through the addition of another major wild«
life haven and recreation ares.,

[From the New York Times, Nov. 30, 1871]
ENVIRONMENT Is Gaop PoLiTics

When political rivals compete to perform
a sound service, a grateful public can afford
to glve ample eredit all around. The country
finds itself in this position with respect to
the simultanecus efforts of the Nixon Ad-
minjstration and & group of Democratic Sen-
ators to save Florida’s Big Cypress Swoanp
“from private development that would de-
ptroy 16,” a3 the President said, Destruction
of the swamp, as 1t happens, would also mean
destruction of the Everglades National Park,
which depends on the Big Cypress watler-
phed, not to mention the loss of much of
South Florlda’'s water supply,

What the Administration proposes i to
buy the 547,000 acres of the swamp from the
21,000 individuals, real estate companles and
businesses that now own it. For some $168
million the Federal Government would ac-
quire this entire area, designating it as the
Big Cypress Natlonal Fresh Water Reserve
but leaving its management to the State of
Florida. Technically & recreation area, it
would be open to hunters, fishermen and
campers—as some of it iIs now—but would
be permanently closed to any kKind of con-
struction, which has been the major threat.

The S8¢hate Interior Committee, headed by
Benator Jackson of Washington, 1a conslider-
ing & bill introduced by Senator Chiles of
Florida which is substantially the same a3
the Administration’s proposal, Such 1s politi-
cal life that both the White House and the
Benators supporting Mr. Chiles are angling
for the major ghare of kudos in the matter—
and the clalms of both sides are valid.

Behator Jackson's interest grows out of
hearings he held in 18689 concerning the jet-
port that was to have been buillt In the Big
Cypress area, The Administration’s goes
back to Walter Htckel’'s visit to the Ever-
glades ag one of the first acts of his tenure
88 Secretary of the Interior as well as to Mr.
Nizon’s ultimate action in forcing abandon-
ment of the jetport,

More Important than this litile tug-of-war
Itself 18 the fact that environmental progress
has go clearly become a political asset, The
White House fortunately reallzea that even
in this year of finsncizl setringenecy a lonhg-
term investment in the envirnment can be
&t once & national need, & wise economy and
& papular move.

CONCLUSION OF MORNING
BUBINESS

The PRESIDING OFFICER. Is there
further moming business? If not, morn-
Ing business is closed.

EXECUTIVE SESSION—NOMINATION
OF WILLIAM H. REHNQUIST TO
BE ASSOCIATE JUSTICE OF THE
SUPREME COURT

The PRESIDING OQOFFICER. Under
the previous order, the Senate will now
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go into executive session for further con-
sideration of the nomination of Mr. Wil-
liamm H. Rehnquist, to be an Associate
Justice of the Supreme Court,

Mr. BYRD of West Virginla. Mr. Pres-
ident, I suggest the absence of & quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The assistant legislative clerk pro-
ceeded to call the roll.

FRIVILEGE OF THE FLOOR

Mr. BAYH, Mr, President, I ask unani-
mous consent that the order for the quo-
rum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr. BAYH. I ask unanimous consent
that during the debate on the Rehn-
quist nomination, Mr, P. J. Mode and
Mr. Michael Helfer of my staff be per-
mitted access to the Senate floor at all
times.

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

Mr. HRUSKA. Mr, President, the Sen-
ator from Nebraska was unable to hear
the semiaudible voice of the Senator
from Indiana. Would he favor the Sen-
ator from Nebraska with an idea of what
his request was?

Mr. BAYH. Mr, President, I am glad
the Senator from Nebraska Is Interested
in the semiaudible words of his colleague
from Indiane, and I am glad to repeat
the request. It 1s very similar to one that
my friend from Nebraska made.

Mr. President, I ask unanimous con-
sent that two of my staff members, Mr.
P. J. Mode and Mr. Michael Helfer, be
permitted access to the SBenate floor dur-
Ing the remainder of the debate on the
Rehnquist nomination.

Mr. HRUSKA. Mr. President, I have no
objection.

The PRESIDING OFFICER. Is there
objection? The Chair hears none, and it
is 80 ordered.

Mr.BAYH, Mr. President, I suggest the
absence of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll.

The secon assistant legislative clerk
proceeded to call the roll.

Mr. GRIFFIN. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on agreeing to the con-
firmation of the nomination of Mr. Rehn-
quist to be & Justice of the Supreme
Court.

Mr, GRIFFIN, Mr. President, I will
save the Senator from Indiana any em-
barrassment &t this particular moment:
but I want to tell him—or at least serve
notice on him—that if he is going to con-
duct a fillibuster, he had better stay on the
floor and be talking, or the Senator from
Michigan is going to ask for the question.

Mr. BAYH. Mr, President, I appreciate
the courtesy of the Senator from Michi-
gan. He has every right to do what he
wishes. I think perhaps there have been
times during his tenure in office when
he has had a moment or two of delay,
in which he has heen required to ask the
Senate to give him the normal courtesy.
If the Senator from Michigan does not
want to grant that, it is within his right
to do so.
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The PRESIDING OFFICER. The ques-
tion is on agreeing ¢ the confirma-
tion—-—

Mr. BAYH. Mr. President, I should like
to suggest that the Senator from In-
diana has not said anything or done
anything that would lead the Senator
from Michigan to believe that he is con-
ducting a filibuster. It is probably one
of the least verbose filibusters in the his-
tory of the country.

CALL OF THE ROILL

Mr. BAYH, Mr. President, I respect-
fully suggest the absence of a gquorum.

The PRESIDING OFFICER. The clerk
will call the roil.

The legislative clerk proceeded to call
the roll.

Mr. GRIFFIN. Mr, President, I ask
unanimous consent that the order for the
quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

The question is on——

Mr. BAYH. Mr. President, I respect-
fully suggest the absence of a quorum.

The PRESIDING OFFICER. The clerk
will eall the roll.

The legislative clerk proceeded to call
the roll.

Mr, GRIFFIN. Mr. President, I call for
the regular order, there having been no
transaction of business.

The PRESIDING OFFICER. We are in
the midst of & quorum call,

Mr. GRIFFIN. I ask unanimous con-
sent that the order for the quorum call
be rescinded,

Mr. BAYH. Mr. President, I obiect.

The PRESIDING OFFICER. Objection
is heard. The clerk will continue the call
of the roll.

The legislative clerk resumed and con-
cluded the call of the roll, and the fol-
lowing Senators answered to their names:

[No. 440 Ex.]
Allen Ellender Mansfeld
Barh Griffin Sparkman
Byrd, W. Va. Hruskes

The PRESIDING OFFICER
ALLEN). A quorum is not present.

Mr, BYRD of West Virginia, Mr, Pres-
ident, I move that the Sergeant at Arms
be directed to request the attendance of
absent Senators.

The PRESIDING OFFICER. The ques-
tion is on agreeing to the motion of the
Senator from West Virginia,

The motion was agreed to.

The PRESIDING OFFICER. The Ser-
geant at Arms will execute the order of
the Senate.

After some delay, the following Sena-
tors entered the Chamber and answered
to their names: :

(Mr.

Aiken Cranston Javits
Allott Curtis Jordan, N.C,
Anderson Dole Jordan, Ideho
Baker Eagleton Kennedy
Bellmon Fastland Long
Bentsen Ervin Magnuson
Bible Fannin McClellan
Boggs Fong McGovern
Brock Fulbright MecIntyre
Brocke Goldwater Metcalf
Buckley Gravel Mondeale
Burdick Hansen Montoya
Byrd, Va. Harris Muskie
Cannon Hart Nelson
Case Hartke Packwood
Chiles Hatfleld Pagtore
Cook Holiings Pearson
Cooper . Hughes Proxmire
Cotton Jackson Randolph
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Ribicoff Spong Talmadge
Roth Stennis Thurmond
Saxbe Stevens Tunney
Schwelker Stevenson Weicker
Scott Symington Williams
Bmlith Taft Young

Mr. BYRD of West Virginia. I an-
nounce that the Senator from Georgia
(Mr. GAMBRELL), the Senator from Min-
nesota (Mr., HUMPHREY), the Senator
from Hawali (Mr. INOUYE), the Senator
from Wyoming (Mr. McGeg), and the
Senator from Rhode Island (Mr. PELL)
are necessarily absent.

I further announce that the Senator
from Utah (Mr. Moss) is absent on offi-
cial business.

I also announce that the Senator from
Idaho (Mr. CHURCH) is absent because
of illness.

Mr. GRIFFIN. I announce that the
Senator from Utah (Mr. BENNETT) and
the Senator from South Dakota (Mr.
MUNDT) are absent because of illness.

The Senator from Colorado (Mr. Dom-
INICK), the Senator from Florida (Mr.
QGurNEY), the Senator from Iowa (Mr.
MiLLER), the Senator from Ilinois (Mr.
PERcY), the Senator from Vermont (Mr.
Srarrorp), and the Senator from Texas
(Mr. TowER) are necessarily absent.

The Senators from Maryland (Mr,
Bearl and Mr. MaTHIAS) are detained on
official business.

The PRESIDING OFFICER. A quorum
is present.

SUPPLEMENTAL APPROPRIATIONS,
1972 (H.R. 11955)—ADDITIONAL
CONFEREE

Mr. ELLENDER. Mr. President, as in
legislative session, I ask unanimous con-
sent that the Senator from New Jersey
(Mr. Case) be added as a conferee In
the consideration of the supplemental
appropriation bill,

The PRESIDING OFFICER, Without
objection, it is so ordered.

MESSAGES FROM THE PRESIDENT

Messages in writing from the Presi-
dent of the United States, submitting
nominations, were communicated to the
Senate by Mr. Leonard, one of his sec-
retaries,

EXECUTIVE MESSAGES REFERRED

As In executive session, the Presid-
ing Officer (Mr. BurpIicK) lald before the
Senate messages from the President of
the United States submitting sundry
nominations, which were referred to the
appropriate committees,

The nominations received today are
printed at the end of the Sena‘e pro-
ceedings.)

NOMINATION OF WILLIAM H.
REHNQUIST

The Senate continued with the con-
sideration of the nomination of William
H. Rehnquist to be Associate Justice of
the Supreme Court of the United States.

Mr. BAYH. Mr, President, I regret any
inconvenience to the Senate resulting
from this live quorum call. In retrospect,
perhaps it was not such a bad idea. I ad-
mlit that my original intention was not
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to give a majority of the Senate the op-
portunity to hear some of the arguments
of this case, I acted because of my feeling
that the Senator from Michigan was
totally out of order even to suggest that
& filibuster was in progress, and if that
was the kind of game he wanted to play,
then two can play the same game. I was
not proud of that feeling, but as Senators
came into the Chamber I could not help
but think of the irony that confronts the
Senate at this parficular moment.

We are in the process of debating a
nomination to the highest Court in the
land—a nomination that has not been
without slgnificant controversy. This
nominee, if confirmed, will probably sit
on the Supreme Court of the United
States for 30 years, During that time he
will interpret every piece of legislation
that is passed in this body throughout the
next three decades or so. Not wanting in
any way to limit the tenure of any of our
colleagues here today, I suppose it is only
realistic to suggest that there will not be
too many of us around in this body when
the present nominee, if he is confirmed,
leaves the Supreme Court of the United
States.

Each Supreme Couwrt Justice has one-
ninth of the weight of the judicial branch
of the entire country, whereas the Sena-
tor from Indiansa finds that he has—and
is proud to have, but nevertheless Is lim-
ited to—only one one-hundredth of the
vote of the U. S. Senate.

Yet I must admit that I find a feel-
ing—albeit understandable—Iin the Sen-
ate that a great number of our colieagues
are much more interested in things other
than who should fill this seat on the Su-
preme Court.

It has been a long session, We all are
tired, We all are impatient. We all are
anxious to be elsewhere with our fami-
les, with our constituents. But I should
hope that my colleagues will give the
kind of attention to this nomlination
that is deserved, using as a frame of
reference the amount of time that the
SBenate has expended in this last year on
other items which will have a lesser long-
rahge impact on the history of this
country.

A number of matters are of deep con-
cern to the Senator from Indiana. I he-
came Involved in a colloquy last night
following the speech of my friend and
colleague from Nebraska, Senator
Hzruska, about some assertions that he
made about the feelings of the Senator
from Indlana. It is a rather dangerous
business for one Senator to try to inter-
pret the feelings of another. It is some-
times a full-time job to determine one’s
own feelings—as I admitted here in ex-
pialning my motives for insisting on &
llve quorum call. The Senator from Ne-
braska was unwllling to continue that
colloquy at that time. I hope we shall
have the opportunity to do so continue
this colloquy before this debate is over,
because there were several points that
the Senator from Nebraska raised rela-
tive to the opinions and statements of
the Senator from Indiana that were sim-
ply erroneous, I am sure the Senator
from Nebraska did not do that inten-
tlonally, but that is the case, never-
theless,

One of the assertions he made was
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that the Senator from Indiana and the
others who signed the minority report
were opposed to the nominee because we
felt that his philosophy was simply out
of step with ours. As I suggested at that
time, were that the case, we would hardly
have voted earllier that afternoon to con-
firm the nomination of Lewis Powell. Not
only did I vote for him yesterday, but I
had been urging for almost a month that
we come to an immediate vote on the
Powell nomination. He could have been
sitting on that Court for almost a month
if we had done that. Yet political maneu-
vering behind the scenes somehow kept
Lewis Powell off the Court,

Why was I urging that Lewis Powell
be placed on the Court? Was it because
I agreed completely with his philosophy?
Even the most casual student of Lewis
Powell’s thoughts and mine would find
that there is nowhere near unanimity of
thought on some of the major issues.

Lewls Powell and I agree generally on
some of the basic elements that I feel
constitute the necessary prerequisities
and qualifications for a Supreme Court
nomination. Lewis Powell is an exem-
plary lawyer. He is an intelligent, honest
human heing, and I think he has the
kind of sensitivity and humaneness in
the area of human rights and civil rights
that any Supreme Court nominee must
possess. That is why I wanted Lewis
Powell on the Court. I did not support
him because I agreed with him on all
issues.

To one degree or another the same can
be sald about the nomination of the dis-
tinguished Chief Justice, Chief Justice
Burger, and Justice Blackmun. The Sen-
ator from Indiana does not beiieve that
a SBupreme Court Justice should have to
agree with him on every issue, or even a
majority of issues. However, there are a
number of tests which any nominee must
pass if he is to get my vote; and I am
only one Member of the Senate, but I
feel very strongly about this,

One matter has been brought to our
attention over the past 48 hours which
under normal circumstances, if the Sen-
ate were not so involved in returning to
our families and our homes and our con-
stituencies, would have been a matter of
extreme alarm to most Members of this
body. But the matter to which I refer,
and to which I will refer at length this
morning, hardly received any notice in
this body. I am referring to the recent
disclosure that the nominee urged, when
he was a law clerk, Justice Jackson to
voto against Brown against Board of
Education, Not only did he urge him to
vote against Brown against Board of
Education, but some of the reasoning,
and some of the rhetoric in that page
and a half memo Is almost impossible to
bhelieve. S0 permit me, if I may, to ex-
plore thin for the consideration of my
colleagues this morning.

I must admit, Mr. President, that the
issues involved in the nomination of Wil-
liam Rehnquist are not headline-making
issues. They are not startling revelations
of incompetence or lack of personal in-
tegrity, which, unfortunately, marred
previous nominations to the Court. We do
not have a nomination here of a man who
has said:

I yleld t0 no man in my belief in white
SUpremacy.
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We do not have a nominee here who
has been characterized by his chlef pro-
ponent in the Senate as being mediocre,
nor an effort to try to rationalize what
mediocrity would mean on the Supreme
Court. We do not have a nominee here
who is Involved In a whites-only cove-
nant. We do not have a nominee here
who took part in an effort to try to trans-
form a public golf club into a private golf
club so as to avoid the Supreme Court
prohibition of segregation in the former.

No, we do not have the type of issue
that lets our friends in the press write
headlines. We do not have a blatant,
easily explalned, 2 plus 2 equals 4 In-.
sensitivity to human rights and civil
rights, as was the case in one of the pre-
vious nominations which came before the
Senate.

The 1ssues involved in this nomination
are subtle, but in the judsment of the
Senator from Indiana they are crucially
important, for without doubt they, in-
deed, call into question the nominee’s
views ¢f the relationship between the in-
dividual and the Government, and be-
tween the branches of the Government
itself.

A lonz struggle which involves the
basic question of the relationship between
one individual citizen and his govern-
ment has existed in this couniry since
the first Supreme Court case. In all prob-
ability it will continue to exist through-
out the history of this democracy, and
may it be long. How much power does the
Government have 10 take away individual
rights? On the other hand, how much
power does the Government have to guar-
antee the citizen certain inalienable
rights? “One nation, under God, indivis-
ible, with liberty and justice for all,” is
a phrase familiar {0 every schoolchild in
this country, but the means of imple-
menting that stimulating phrase into
meaningful opportunity for each of our
citizens have often not been so well un-
derstood.

To my mind, the chief concern with
which the Senate must and should deal,
and hopefully will deal, in considering
this nomination 1s, how important is the
individual citizen to Willlam Rehnquist?
What responsibility do we in Congress
have to see that the individual citizen
has a full opportunity to obtain the
blessings of this country? What respon-
sibillty does a State legislature have to
see that the individual citizens of a
given State are given similar protection?
Indeed, what responsibllity does a local
government have to protect the same in-
dividual rights and opportunities?

These are questions that are called
into focus by the Rehnquist nomination,
and although they are not the headline-
making type of question, in the long his-
tory of this country they will have a far
greater impact than some of the more
sensational items which have been be-
fore the Senate in reference to other Su-
preme Court nominations,

The President has promised us strict
constructionists and judicial eonserva-
tives on the Supreme Court of the United
States. As I said in debating this matter
with my frilend from Nebraska yester-
day, I do not quarrel with the Presli-
dent’s picking a man of his own philos-
ophy. It would be rare indeed, if that
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were not the case. Certainly this is not
the first time. It is true that a number
of Justices have been appolnted because
of their philosophical views. But I have
searched history, and I have seen no
other time when a President has con-
ducted an election campaign on the
basis of his upcoming Supreme Cowrt
nominations and what they would do.
Nor have we ever been privileged to wit-
ness a TV extravaganza like that involv-
ing the two nominations that have been
and are now before us.,

So the President has caused us to focus
on the philosophies of the nominees he
presents to the Senate. Anyone who has
studied Frankfurter, Brandeis, and
Holmes would be hard put to find a rea-
sonable comparison between them, the
ideals of our distingulshed President, and
the present nominee. But that, of course,
is the prerogative of the President, and
he has decided in favor of Mr. Rehnquist,

But while talking in terms of strict
constructionists and judicial conserva-
tives, whatever those terms may mean,
Mr. President, it seems to me that the
President has sent us a man in the person
of Mr. Willlam Rehnquist, whose views on
the Constitution are strangely elastic. I
am not quite certain, Mr. President, what
the terms <“judicial conservative” or
“strict constructionist” mean. In the case
of the Carswell nomination, we were told
that he was a strict constructionist, yet
he did not follow the letter of the law,
and did not follow stare decisis. Instead,
he injected his own personal philosophy,
without regard to the precedents and
hizher courts.

Although I do not think the Rehnquist
nomination can be compared on all fours
with the Carswell nomination, I do not
believe that the record of Mr. William
Rehnquist can lead one to any other con-
clusion than that his views of the Con-
stitution are strangely elastic. He is a
man who analyzes guestions involving
the Bill of Rights in a way which is very
hostile to individual llbertles. He is &
man who has repeatedly demonstrated a
marked preference for executlve power
over judicial or congressional power, and
he is a man whose record reveals a per-
slstent distaste for governmental efforis
to correct the injustices that 200 years of
racial discrimination have wrought.

One 1s hard put to understand how a
man who 1s presented to the Senate as a
judicial conservative, to fill the shoes of
the great furist Harlan, could have so
little regard for the individual. It is in
the finest tradition of the conservative
traditlon that the individual citizen be
protected from the executive branch,
that the Government dare not invade
our boudoirs or our offices, or take from
us the right to free speech.

Yet, If one examines the record of Mr.
Willlam Rehnquist, one has reason to
pause. I defy anyone to dispute the evi-
dence of his statements, his actions, his
deeds, and his unquestioned support of
this administration’s efforis to permit the
Government of the United States, par-
ticularly the executive branch, 10 have
an alarmingly increasing power to inject
itself and to impose its will on the indi-
vidual citizen of this country.

The last 24 hours, Mr. President, have
brought us fresh evidence of Mr. Rehn-
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quist’s record on civil rights, and I wish
to spend just a little time incorporating
into this record, for anyone who dares
to read it, more detail about the matter
that I mentioned a moment ago.

As I sald earlier, under normal circum-
stances, If it were not the tail end of a
session, If all of us were not so pre-
occupied with our own, responsibilities,
and If all of us were not so anxious to
return to our constituents and our fami-
lies, I would think that the Senate would
be up In arms, with the facts disclosed
in the newspapers of this country and
the article initiated by Newsweek. That
magazine has uncovered a memorandum
of Mr, William Rehnquist written to then
Justice Jackson.

I want to look at what this memoran-
dum means and how it fortifies the feel-
ing that the minority of the Judiciary
Committee had when they wrote the
rather extensive minority views. The
great thrust of our argument in opposi-
tion to Mr. Rehnquist was not that he
was intellectually incompetent, not that
he was mediocre, not that he had ethical
conflicts, not that he was & conservative,
not that he was a strict constructionist.
We were concerned instead that William
Rehnquist did not really understand the
importance of keeping this system open
to minority citizens, of letting every
American, regardless of where he lived
or what he looked like or where he went
to church or the ancestry of his par-
entage, have a chance to climb up the
ladder.

We in Congress, and every State legis-
lator and every councilman, have not
only the right but also the responsibility
to search out and to wipe away those in-
stances in which arbitrary roadblocks
are thrown in the way of those citizens
who feel that America holds promise for
them.

I think that the evidence that has been
brought to light in the last 24 hours or
so sustains in unequivocal terms the con-
cerns that we expressed in the minority
views. At that {ime we pointed out that
Mr. Rehnquist’s record is far from a
record of afirmative commitment to
equal rights for all citizens. Rather, as we
said, it is a record of hostility to the use
of law to eliminate racial Injustice in the
United States. We already knew of three
separate occasions throughout his career
when Mr. Rehnquist displayed this
hostllity.

Perhaps “hostility” is too harsh a word,
as I read over our report. But I do not
think so. I do not think this is hostility
in a malicious sense of the word, but the
impact and the results are the same.
William Rehnquist has absolutely re-
fused—and I fear that If he is placed
on the Court, he will continue to refuse—
to allow the law to be used as a tool for
justice and opportunity for those who
are now denied it,

As we look at the previous instances in
which Mr. Rehnquist’s record is found
wanting in the area ¢f human rights and
sensitivity to opportunity for all our
citizens, I think the pattern is rather
clear. In 1964, he opposed a local ordi-
nance prohibiting racial discrimination
in public accommodations. Yesterday,
when I trled to question the Senator
from Nebraska on some of these areas—
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and I hope we have a chance to continue
that dialog, because it certalnly was
not completed—the answers were not
forthcoming. The Senator tried to make
light of this.

In 1964, this country was up in arms.
People from all walks were gathering
in Washington, peacefully, in the sum-
mer of 1964; and there was the greatest
peaceful demonstration down Constitu-
tion Avenue that we have ever had. Why
was this? This was hecause most Ameri-
can citizens, God-fearing and concerned
citizens, had determined that the time
had come to wipe away discrimination
once and for all.

That was the environment of the day.
Yet, in that environment, Mr. Rehnquist
testified hefore the Phoenix City Council,
saying that black people should not be
permitted in the drugstores of Phoenix.
Now he has said—Ilet me hasten to add—
that he has changed his mind. He said
this in the record bhefore the committee,
and I do not want to lead my colleagues
to bhelieve otherwise. But I want them
to look at the record of the hearings. He
did not say he changed his mind because
he thought it was wrong. He did hot say
he changed his mind because he thought
it was right and proper for such ordi-
nances to exist—ordinances very similar
to the egual accommodations law that
was passed in the Federal statute at the
same time. No, Mr. Rehnquist said he
changed his mind because, one, he pre-
viously had not felt that the ordinance
could be implemented that easily as it
was, and, two, that he really did not un-
derstand at the time that minority citi-
zens were that concerned about recog-
nition of these rights.

Therein, Mr, President, lies the main
cause for the concern of the Senator
from Indiana about the qualifications of
Mr, Rehnquist.

If, in the mid-1980’s, a leading attor-
ney in Pheenix, Ariz., was not aware of
what was golng on in the hearts and
minds of black and brown and yellow
citizens of this country, is he going to
he any more concerned about the prob-
lems which may confront us tomorrow or
a year from now or § years from now, as
a Supreme Court Justice?

Of course, the Senator from Nebraska
relied upon the fact that in the model
act which was passed while Mr. Rehn-
quist was a member of the National Con-
ference of Comrmissioners on Uniform
State Laws there was an equal accommeo-
dations provision. But the colloquy be-
tween us will show that Mr. Rehnauist
only voted for that act after opposing
several of its provisions and, indeed,
helping to lead the opposition so it was
not adopted, with only two dissenting
votes, as a uniform act, but had been de-
graded to the stature of a model act. I
am still waiting for the Senator from Ne~
braska to come forth with one positive
word in the transcript of that meeting
which shows that Mr. Rehnquist stood up
one time and said, “I think we ought
to have strong antidiscriminafion fea-
tures in our State laws.”

Let me turn in more detall to the 1966
meeting of the Commissioners on Uni-
form State Laws which Mr. Rehnquist
attended. At that time, the Commission-
ers were meeting to approve a model
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State antidiscrimination act which
could be suggested and urged upon the
SBtate legislatures of this land so that
they could follow the example that had
been set 2 years earlier by Congress. Mr.
Rehnguist, as the minority views show,
opposed two Important provisions of this
antidiscrimination measure. First of all,
he opposed implementing into the model
act—what became a modei act due to
Mr. Rehnquist’s and others opposition to
it being a uniform act—a provision by
which employers would be entitled to or
given the opportunity to compensate vol-
untariiy for past discriminatory hiring
practices.

Let me give an example of what this
would be. In other words, here is an em-
ployer who in the past has denied em-
ployment to blacks and browns and other
minority groups. This provision would
permit him to compensate in future em-
ployment so that he could ultimately
have a balanced work force. This is the
whole philosophy of the Philadelphia
plan, Mr. President. I find it significant
and inconsistent that Mr. Rehnquist’s
record for civil rights is sustained be-
cause he supposedly was one of the ad-
visers within the administration recom-
mending the Philadelphia plan, but in
1966 when he was a Commissioner on
Uniform State Laws from Arizona, he
did everything he could to root out this
very provisior of the uniform act before
the Commissioners at that time.

The other item which was then before
the Commissioners on Uniform State
Laws which Mr. Rehnquist opposed was
the antiblockbusting provision. I cannot
understand how Members of the Senate
who are sensitive about human rights
and concerned about people who try to
play on the passions and human frailties
in order to make a fast buck, could not
give great significance to Mr. Rehn-
quist’s position on this particular pro-
vision.

Blockbusting is that insidlous, inex-
cusable tactic which is followed by, un-
fortunately, only a few—and they are
unscrupulous—realtors in which they go
into a community that is primarily or
totally a white community and buy one
house, and then they will move in a large
number of black citizens and they will
degrade the looks of the premises by
throwing garbage and junk around in
such a way as to devalue the property.
In fact, I ihink that perhaps the best
way to describe the blockbhusting tech-
nique is to read into the record the re-
sponse of Robert Brancher, then chalir-
man of the Special Committee on the
Model Antidiscrimination Act, and a
professor at Harvard Law School, who is
now a justice of the Supreme Judicial
Court of Massachusetts. When Mr.
Rehnquist suggested that constitutional
rights as well as policy decisions were In-
volved, and therefore, this particular
provision should be rooted out, Professor
Brancher said;

However, I would like to speak for just a
momeént to the merits of this. The practices
that are dealt with in this provision are
practices that have no merit whatever. They
are viclous, evil, nasty, and bad. These are
people who go around—and this 1s not a
hypothetical situation; this 1s something
that has happened in every big city in the
United States—and run up a scare campaigh

December 7, 1971

to try to depress the value of Treal estate.
They will, If possible, buy one house, and
then they will throw garhage out on the
street; they will put up “For Sale” signs;
they will perhaps hire twenty hadly clad and
decrepit-looking Negroes to occupy a single-
family house, and so forth, and then they
go around to the neighbors and say:
wouldn't you like to sell before the bottom
drops out of your market?

And the notion that type of conduct
should be entitled to some kind of protec-
tion under the bans of free speech is a thing
which doesn't appeal to me & tiny bit,

The vote was then taken and Mr,
Rehnqulst’s efort to delete this pro-
vision was unsuccessful.

But this is the concern that the Sena-
tor from Indiang has ghout Mr. Rehn-
quist’s approach to his responsibility as
a Bupreme Court Justice. As we look Into
some of the statements that Mr. Rehn-
quist has made, we see, I think, that he
sometimes wants to restrict free speech
and association but, apparently, where
he wants to protect it is in a place where
it has absolutely no purpose.

Do we say that realtors who want to
go into a community to destroy it, to get
one neighbor hating another, in order to
feather their own nests, have a consti-
tutionally protected right to free speech
in order to accomplish the goal? Of
course, we do not.

If the Senate and House of Repre-
sentatives and State legislatures want
to say that this is bad practice by real-
tors, it is not for the Supreme Court, it is
not for William Rehnquist to say that
there is a free speech question which
prevents it from doing so.

The Senator from Indiana feels that
this certainly is not an area where free
speech should be protected. It is like
former Justice Holmes, in defining the
limits of free speech, who said that no
one has the right falsely to yell “fire” In
a crowded theater.

I suggest that anyone who has sen-
sitivity enough to sit on the Supreme
Court of the Unlited States should be able
to recognize that what was yeliing “fire”
in a crowded theater 30, 40, 50, 60 years
ago is blockbusting today.

This is causing the inflammation, the
hatred and the fears, and exacerbating
them by letting the blockbusting tactic
proceed.

I would be willlng to wager that if we
took a vote in the Senate as to whether
there was any validity in the policy of
blockbusting, let alone the constitutional
question involved, 100 Members of this
Senate would vote agalnst blockbusting.

Yet Mr. Rehnquist suggests that it
should not be banned both on con-
stitutional and policy grounds, that to
strike down blockbusting is bad policy
and is also a constitutional violation.

I hope to have the oppoertunity, before
this debate is over, to deal with these
questions in greater detail; but, before
proceeding to the main matter of con-
cern, I want to touch on one other mat-
ter that was enumerated in the minority
views and that had been previously
brought to our attention before the
alarming disclosures of yescerday. This
is the evidence that in 1967 the nominee
opposed what were moderate plans for
combating de facto segregation in Phoe-
nix with the comment that, “We are
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no more dedicated to an integrated than
to a segregated society.”

When I asked the nominee about this
opposition to the efforts of the school
superintendent in Phoenix to provide
some integration in the Phoenix school
system, Mr. Rehnquist said that the rea-
son was he was then opposed to long-
distance busing and that he s still op-
posed.

I think there are grave questions that
cah be raised about long-distance busing
but the fact is that long-distance bus-
ing was not even Involved then, It was
not the question. It was a very moderate
integration plan. But no matter what
sort of plan it was, it cannot justify the
suggestion that we are no more dedi-
cated to an integrated society than to a
segregated society. Now Mr. Rehnquist
also said that we are a free and open
society in which every individual should
be given a maximum amount of free-
dom in it, and I of course agree with that.
But I do not think that a black boy or
girl student has a maximum amount of
freedom in a society that will not let
them into a schoolroom because of their
race.

Yesterday’'s Newsweek magazine dis-
closed a fourth and perhaps an even
more shocking event.

That was Mr. Rehnquist’s active op-
position to the Supreme Court decision
in Brown against Board of Education.
In 1853 Mr. Rehnquist was at that time,
I think, 28 years of age. He was & law
clerk to Mr. Justice Jackson.

The school desegregation cases were
pending. The appellants in those cases,
black and white allke, argued that ra-
cial segregation in public schools vio-
lated the great promise of the 14th
amendment that, “No State shall deny
any person within its jurisdiction the
equal protection of the laws.”

The school boards and States argued
that segregation was permitted under
the separate but equal doctrine of Ples-
sy agalnst Ferguson.

Mr. Rehnquist, we now know, wrote
a memorandum to Mr, Justice Jackson
entitled, “A Random Thought on the
Segregation Cases.” In it he stated his
personal opinion that Plessy against
Ferguscn was rightly decided and should
be reafirmed. Fortunately for the his-
tory of this Nation, Mr. Justice Jackson
did not take the advice of his law clerk.
Instead he jJoined with a unanimous
Court in Brown agalnst Board of Edu-
cation in holding that separate educa-
tional facilities are inherently unequal.

Mr. Rehnquist’s memorandum fis a
rather extraordinary document, for the
arguments he used to oppose the Court’s
historic decision in Brown are distress-
ing. He suggests that to overrule Plessy
was to read into the Constitution the Jus-
tices’ own sociological view of the Con-
stitution; that personal rights are no
more sacrosanct under the Constitution
than property rights; and that the Su-
preme Court has littie or no meaningful
role to play in protecting the rights of
minorities.

Mr. President, I think it is important
for the Senate to know and for the coun-
try to know the significance of that
memorandum. Brown against Board of
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Education is not just any little old
c¢ase that happened to appear before the
Supreme Court.

In the almost 200-year history of this
Nation, few cases have been more sig-
nificant than Brown against Board of
Education. This is a space age Marbury
against Madison. It was so apparent that
the issue involved should be decided on
the side of opening up our schoolrooms
that nine Justices—a  unanimous
court—joined together in siriking
down discrimination 1n our public school
system. But we now see that Mr. Rehn-
quist was so out of touch with the im-
portant issues of that day that he was
urging one of the justices to vote on the
other side of the issue,

I think this is of particular signifi-
cance, Mr. President, because as a leg-
islator I hold the legislative process to
some degree jealously, And I do not like
to see the Supreme Court become in-
volved In lawmaking. Brown was nhot
lawmeaking; it was dedication in the
face of public pressure to principles of
equality. As a legislator and as a law-
yer, I am well aware that one of the
strengths of the Constitution of the
United States is the fact that it has flex-
ibility, it has within its provisions the
opportunity for change. That must come
as times change, as problems change,
and as people change.

Since it 1s impossible to change the
words of the document except by con-
stitutional amendment, the principle, the
relevance of the Supreme Court comes
from the interpretation that is placed
on the Constitution vear after year in
case after case by the Justices that sit
on the Court. And unless those Judges
have the sensitivity to look at the coun-
try, to come down from the ivory tower
of the highest Court in the land and to
look at how the laws and conditions af-
fect human beings, then that great doc-
ument, the Constitution of the United
Btates, may just &8s well be locked in the
Archives and never again seen.

It is Mr. Rehnquist’s inability to real-
ize and implement the great promises of
this document and to permit them to
have the broad scope they need that i1s a
matter of deep concern to the Senator
from Indiana. Apparently this same ¢on-
cern was expressed by the nine sitting
Judges of the Bupreme Court at that mo-
ment, because by a unanirnous vote they
rejected the position of then law clerk
Rehnquist.

In looking at the memorandum, there
are certain items of Interest that indi-
cate, I think rather dramatically, the
philosophical bent or, indeed, the philo-
sophical roadblock that appears in Mr.
Rehnquist’s reasoning as to how he feels
the Constitution should be interpreted.

Let me just read from the memoran-
dum significant factors or items. In re-
ferring to past Supreme Court cases, Mr.
Rehnquist says of the Court:

Apparently it recognized that where &
legislature was dealing with its own citizens,
it was not part of the judicial function to
thwart public opinlon ezcept In extreme
Ccases.

I do not think that any reasonable in-
terpretation of those past cases can reach
that same conclusion, Surely it is never
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the role of the Court to thwart public
opinion; it is the role of the Court to in-
terpret the Constitution notwithstand-
ing public opinion.

He goes on further and says:

For, regardless of the Justice’s individual
vlews of the Constitution on the merlts of
segregation, it quite clearly Is not one of
those extreme cases which commands inter-
vention from cne of any conviction,

I think it Is rather evident—the fact
that nine Judges ruled otherwise—that
segregation of our schools, just as segre-
gation of our lunch counters and public
facllities, was one of those extreme cases.
Angd fortunately the Court did inter-
vene. And fortunately it was not just
the so-called liberals of the Court, but
quite contrary to Mr. Rehnquist’s ad-
monition, those of all political persua-
sions on the Court who said that this
kind of desegregation should be struck
down.

There is one other item in this memo-
randum that I want to read before pro-
ceeding. It reads as follows:

To those who would argue that personal
rights are more sacrosanct than property
rights, the short answer 1s that the Constitu-
tion makes no such distinction,

Mr. President, I wonder if we really
want 2 man on the Supreme Court of the
United States who believes that after
looking at all of the facts of a given
case, the cold hard property rights should
be weighed on the same scale as sensi-
tive human rights.

Mr. Rehnquist proceeds further:

One hundred and fifty years of attempts
on the part of thils Court to protect minority
rights of any kind—whether these of busi-
ness, slaveholders, or Jehovah’s Witnesses—
have all met the same fate. One by one the
cases establishing such rights have been
sloughed off, and crept sllently to rest. If
the present Court i1s unsable to profit by this
example, it must be prepared to see its work
fade in time, too, as embodying only the
sentiments of a transient majority of nine
men,

I have never been a Jehovah’s Withess,
and I have never been a slaveholder, and
I have never been a businessman—unless
ohe can call owning a family farm a
business, which perhaps 1t is, but not in
the frame of reference of Mr, Rehn-
quist—but to suggest that these rights
to protect individuals and groups and
classes have been sloughed off by the
Supreme Court is just {o totally misread
what has happened.

However, I must admit that there is a
strange irony in the fact that William
Rehnquist should write this brief back
in 1952 to a Justice of the SBupreme Court
of the United States saying that—

If the present Court 18 unable to profit
by this example, 1t must be prepared to see
its work fade in time, t0o, as embodying only
the sentiments of the transient majority of
nine men.

The fact that that transient majority
may be diminished by the presence of
Willilam Rehnquist increases the chance
that these individual rights will in fact
he sloughed off, as Mr. Rehnquist him-
self predicts.

Finally, Mr. Rehnquist concludes In
this infamous brief:
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I realize that it 18 an unpopular and un-
humanitarian position—

He admits he is espousing an un-
humanitarian position—
for which I have been excoriated by “lib-
eral”™ colleagues, but I think Plessy v. Fergu-
son was right and should be re-afirmed. If
the PFourteenth Amendment did not enact
Bpencer’s Social Statics, 1t just as surely did
not enact Myrdahl's American Dilemma.

Before this debate 1s through I hope to
try to bring Into proper focus and into
proper perspective just what the implica-
tions are of William Rehnquist’s view
that the Constitution enacted Myrdahl's
American Dilemma,

Here is a Swedish social scientist who
came {0 this country and looked at the
tensions that existed, and the troubles
that appeared over the horizon relative
to the differences between the races, and
as he describes the American dilemms
in his book. This is not a wildly revolu-
tionary extreme presentation of the facts,
but a very moderate presentation of what
we can expect and what we had better
do about it. Yet Mr. Rehnquist, who is
supposed to be moderate in his views, ap-
parently feels that Myrdahl’s American
Dilemma i3 too liberal and too extreme,

Mr. Rehnquist’s memorandum, as I
have mentioned earller, is indeed an ex-
traordinary document. Let us look in
detall at the matters of concern that I
have previously mentioned. The argu-
ments he uses to oppose the Court’s his-
toric decision in Brown are distressing.
He suggested that to overrule Plessy was
to “read [the Justice’s] own sociological
views into the Constitution™; that, as I
said earlier, personal rights are no more
“sacrosanct’” under the Constitution than
property rights; and that the Supreme
Court has little or no meaningful role to
play in protecting the rights of the
minority.

It is amazing to me that someone who
could have espoused that particular the-
ory or that philosophy is not a matter of
Increased concern to the Members of this
body, who personally themselves have
shown great concern for the rights of
minorities and have at all time been
willing to place human rights above prop-
erty rights.

The best answer to Mr. Rehnquist's
first point—essentially a ¢laim that to
decide Brown as it was decided was un-
principled—comes from the unanimous
Court itself, In the opinion by Mr, Chief
Justlce Warren, the Court first pointed
out that the legislative history of the
14th amendment was “inconclusive” on
the question of issue, then noted that
first cases construing the 14th amend-
ment “interpreted it as proscribing all
State imposed discrimination against the
Negro race.” The Court concluded:

To separate [children in grade and high
school] from others of simtler age end
quall.ﬂcat[ons solely because of their race
generates a feeling of Inferlority as to their
status In the community that may affect
their hearts and minds in & way unlikely
ever to be undone,

The Court continued in concluslon
later in the decision by saying:

We conclude that in the field of public ed-
ucation the doctrine of “separate but equal™
has 0o place. Separate educational facilities

CONGRESSIONAL RECORD —SENATE

are inherently unequal. Therefore, we hold
that the plaintiffs and others similarly situ-
ated for whom the actions have been brought
are, by reason of the segregation complained
of, deprived of the equni protection of the
laws guaranteed by the Fourteenth Amend-
ment.

One should also point out that Mr.
Justice Frankfurter, a man who was ded-
icated to the principles of judicial self-
restraint and reason, instead of personal
decisionmaking, jolned the dectsion.
Surely Mr. Justice Frankfurter did not
think he was imposing his “own socioleg-
ical views” onto the 14th amendment, as
Mr. Rehnquist suggested the Court would
do if they held it was unconstitutional
for a State to say that hlack boys and
girls should not be permitted to go to
school with white boys and girls.

Mr. Rehnquist’s second point was that
property rights are as important as per-
sonal rights under the Constitution, He
said:

To those who would argue that “personal”
rights are more sacrosanct than “property”
rights, the ahort answer 1s that the Consti-
tution makes no such distinction. To the ar=-
gument made by Thurgood, not John Mar-
shall that & majority may not deprive a
minority of fts constitutlonal right, the an-
swer must be made that while this is sound
in theory, In the lohg run it is the majority
who will determine what the constitutional
rights of the minority are.

This is the same view which led Mr.
Rehnquist to oppose a public accommo-
dations ordinance in Phoenix in 1964.
At that time, as the nominee himself ad-
mitted at the hearings, he “felt that per-
sonal property rights were more impor-
tant than individual freedoms, the in-
dividual freedom of the black to go up
to a lunch coumter.” And it is a view to
which Mr, Rehnquist clings. In response
to a question from Senator Tunney, Mr.
Rehnqulst said:

I am certalnly not prepared to say, s A
matter of personal philosophy, that property
rights are necessarlly at the bottom of the
scale.

This view, of course, taken In reference
to personal rights.

And if we are talking about the dis-
tinction between personal rights and
property rights, and if the nominee says
that property rights are not at the bot-
tom of the scale, it seems to me that it i
& foregone conclusion that personal
rights are.

I wonder if the Senate wants to turn
the clock of justice back so that cold,
calculating property rights ascend and
take a preferential position to the rights
of each individual humen bheing and his
personal opportunity to explore and at-
tain the values of full citizenship.

My belief is that our legal history
ghows that there are many interests
which can override property rights—take
zoning as a mundane example—but there
are precious few which can override
fundamental personal rights of free
speech or association, or the equal pro-
tection of the laws. Personal rights and
property rights simply do not hold an
equal place in our jurisprudence. If Mr.
Rehnquist thinks they do, then I submit
he 1s outside the malnstream of mod-
ern American thought.
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But perhaps the most significant point
to be drawn out of the memorandum is
Mr. Rehnquist’s view of the role of the
Supreme Court in our system of Gov-
ernment, He argued that the Court ought
not take an active role in protecting the
individual righis of minorities, and that
if it did take such a role it was doomed to
failure. He sald:

One hundred and fifty years of attempta
on the part of this Court to protect minority
rights of any kind—whether those of busi-
ness, slaveholders, or Jehovah's Witnesses—
have all met the same fate. One by one the
cases establishing such rights have been
sloughed off, and crept sllently to rest, If
the present Court 1s unable to profit by thia
example, it must be prepared to see its work
fade in time, t00, as embodying only the sen-
timents of & transient majority of nine men,

He concluded by saying:

I realize that it is an unpopular and un-
humanitarian position, for which I have been
excorlated by “lberal” colleagues, but I think
Plessy v, Ferguson was right and should be
re-affirmed. If the Fourteenth Amendment
did not enact Spencer's Social Statics, it just
a8 surely did not ensct Myrdahl's American
Dilemna.

Mr. President, this is a view of the role
of the Court wholly at odds with its great
traditions. It is, and was designed to be,
the institution that protects individual
rights, It is, and was designed to be,
the institution to which minority groups
can turn for vindication of their rights,
regardless of the translent views of the
majority. I ¢annot imagine the Senate
confirming a man who thinks that the
Court ought not play this role. And if
the Senate does confirm such a man, we
will alt be the poorer.

1, like millions of Americans, cannot
agree with Mr. Rehnquist that the Su-
preme Court’s attempts to protect the
constitutional rights of minority groups
and their members have been falflures. I,
like milllons of Americans, think that
the Court has had great success. And I,
like millions of Americans, think that
Brown against Board of Education was a
landmark case—a decision which reflects
the fairness and justice that is at the
heart of the Constitution. It is deeply dis-
tressing to me that Mr. Rehnquist
thought that Brown was wrongly decided.

Perhaps it would he less distressing if
Mr. Rehnquist had given some indication
either at the hearings or since the News-
week article appeared that he had
changed his mind about Brown, At the
hearings he recognized, as any lawyer
would have to recognize, that Brown was
the established constitutional law of the
land. But he never said that he agreed
with the principle of Brown, or the de-
cision in that case. He would only say
that the decision was justified because
nine Justices became convinced that
Plessy was wrongly decided. Thus for all
we know, he may stlll be of the view that
separate but equal satisfies the de-
mands of the 14th amendment.

Angd, of course, that is a true test of &
Justice—how he is going to interpret the
Constitution In future cases.

I sincerely hope he has changed his
mind, but there is no indication before
the Senate that he has.

Mr. President, Mr. Rehnquist’s oppost-
tion to Brown against Board of Educa~
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tion fits Into the pattern the other evi-
dence before the Senate revealed. It is a
pattern of a man who does not belleve
that the law should be used to erase the
injustices that 200 years of racial dis-
crimination have wrought. And there is
nothing in Mr. Rehnquist’s record which
rebuts the inferences of this pattern of
hostility to the use of law to promote
racial justice. At a critical time of our
history, we should not agree to place a
man on the Supreme Court who has con-
sistently been insensitive to the role that
a law must play ln achieving a fair and
Just society,

Mr. President, Brown against Board
of Education 1s past. That particular is-
sue will never again be decided by the
Supreme Court. At least, I hope and
pray it will not be. I hope it has been laid
to rest. But the question that concerns
the Senator from Indiana is, What about
the future? What about the next Brown
against Board of Education? What do I
mean by that? Well, Brown was the Su-
preme Court of the United States coming
to grips with a deep, divisive, devastating
social problem which existed at that mo-
ment In history. It was a recognition
that the past had been wrong, that steps
had to be taken to put this country on
a different path if the Court was to pro-
tect the rights guaranteed by the Con-
stitution, the provisions of the 14th
amendment, to all of our citizens, What
concerns the Senator from Indiana is
that if William Rehnquist was opposed
to making that kind of a dramatic, nec-
essary change in the mid-1850’s, when
the evidence was tumbling around us
that it had to be done and that the Con-
stitution required it, and nine Justices of
the Supreme Court recognized it, where,
pray tell, will Mr. Justice Rehnquist be
on the next occasion when the Court and
the country are confronted with a Brown
against Board of Education deciston?

It was little solace to my mind that
Mr. Rehnquist told us that the Brown
declsion was justified because nine Jus-
tices had decided that Plessy had wrong-
1y Interpreted the intent of the framers
of the amendment.

I would like to think—and I phrase
the statement thus because I have never
had the privilege of sitting on the Su-
preme Court of the United States—that
the decisionmaking process in the Su-
preme Court is not totally unlike the de-
cisionmaking process In the U.S. Senate:
That the critical decisions, as in this
body, are hammered out, not by unani-
mous consent, but because one or two
Senators or & handful of Senators are
willing to stand up for what they believe,
after study, the law demands and risk
the animosity of thelr constituency or of
the country to argue the posifions that
they feel are morally right or legisla-
tively right or legally right, although
from the standpoint of politics and past
practice they may be wrong,

This has been my experlence in the
legislative process both as a State legis-
lator and as a Member of this distinguish-
ed body. The times when the U.S. Senate
has been most revered and most re-
spected have been those times when it
has not just gone along, but when it has
come to grips with unfinished business,
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when it has come to grips with critical

roblems that have not been solved, when
t has dared to depart from the past
and chart new policy—new policy based
on old principles which had not been
fully reallzed under the older policy.

I have seen this body move, In the 9
years it has been my good fortune to
serve here. I have see it echange its mind,
so that what was once the view of a nar-
row minority is now the majority will of
the Senate. I cannot help but recognize
the coincidence that in some of the great
issues, some of the general policy prob-
lems that have torn us asunder in this
country, the distinguished present Pre-
siding Officer, the junior Senator from
Florida (Mr. CHILES) is a part of this
vocal majorlty In the Senate today,
though I can remember the time when it
was an equally vocal minority.

It has been the willingness of a few
Members of the Senate and the willing-
ness of our colleagues to listen, and not
to enter a debate with closed mind, that
has made it possible for the Senate to be
responsive to the problems of our coun-
try and the people we govern,

Is this totally dissimilar from the
process that exists in the Supreme Court
of the United States? I think any stu-
dent of the Court must come to the con-
clusion that this is not the case, that
the precedent cited by Willlam Rehn-
quist In his memorandum to Justice
Jackson has been properly destroyed, has
been properly overturned, because those
justices who have sat on the Supreme
Court have been willing to listen and
have been willing to change their minds.
Indeed, the former occupants of the
two seats which we now fill, Justice Black
and Justice Harlan, were two persuasive
voices In the movement to change the
direction of the Court, and to make a
Court majority on the same issues on
which, in 1896, there was only & lone
dissent,

I am concerned, Mr. President, that the
Senate not place on the Court a man
whose philosophy, as expressed by every
word and deed, 1s so dedicated to out-
dated ideas that he is elther unable or un-
willing to recognize that that great docu-
ment, the Constitution, has as one of its
high purposes the elimination of injustice
and inequality.

Mr, President, I want the record to be
clear on this: When I say that it is the
judgment of the Senator from Indians
that Mr. Rehnquist will remain intran-
sigent, dedicated to outdated ideas and
precedent, unwilling to change, and ful-
fill the great promises of the Constitu=
tion, I have no evil feelings in my heart
toward Mr. Rehnquist. That may be hard
for him to belleve, or for some of his
supporters to believe, but as I have talked
with him personally, and as I have talked
with some who know him well In Arlzona
whose judgment I respect, and as I have
heard him testify, I have thought, here
is a man who 1s basically honest. His
academic record shows that he has great
intellectual capacity; indeed, his appear-
ance hefore the committee, both by what
he said and by his great ability not to say
anything in a number of areas, discloses
8 high degree of articulation.

I suppose I could go on to say that I feel
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deeply that it 1s terribly dificult for an
individual Senator to be called upon to
judge another human being. Each of us
possesses his own frallties, and certainly
the Senator from Indians is painfully
aware of his own. But the Constitution
calls upon us to judge others, and If we
are to fulfill our constitutional as well as
our moral responsibility, we have to
struggle with the problem as best we can.

I have to say that I think Mr. Rehn-
quist’s motives, as he envisions them, are
pure, Each of us is the product of his own
hackground. We are all the sum and sub-
stance of our own past experiences. And
rather than feel that Mr. Rehnquist will
reach the wrong decisions for the wrong
reasons, I think, because of his past ex-
perience, because of what he has sald and
what he has written philosophically, and
his general Interpretation of the Con-
stitution, that he will reach the wrong de-
cislons for what he conceives to be the
right reasons.

He will use his intellect and his capac-
ity, I fear, to write, speak, and articu-
late—to put the face of dignity upon and
to add an acceptability to—those philos-
ophies and those practices which the
Warren Court had laid to rest, and he
will In the process, I fear, do so feeling
in his heart of hearts that he is right.
And although I think each of us must
be given credit for doing what we think
is right, for that is about the hest we
can do; those of us who are called upon
to judge others, particularly to judge
others who would judge the country and
the direction in which it is headed, must
be concerned about more than the pure-
ness of heart and the kindness of mo-
tives. We had better be concerned ahout
results, because the results, not the mo-
tives, are going to determine the kind of
life and the kind of opportuniiy our
grandchildren are going to have in this
democratic society. For these reasons,
and others I will bring out in later de-
bate, I urge the Senate to reject this
nomination.

Mr, President, I suggest the absence
of a quorum.

The PRESIDING OFFICER. The clerk
will call the roll,

The second assistant legislative c¢lerk
proceeded to call the roll,

Mr, JAVITS., Mr, President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER (Mr,
CEILes). Without objection, it is so or-
dered.

Mr, JAVITS. Mr, President, I ask
unanimous consent to proceed as In leg-
islative session,

The PRESIDING OFFICER. Without
objection, it is so ordered.

(The remarks of Mr. JAvITs a8 In leg-
islative session, when he Introduced
3. 2962 are printed In the REcorp under
Statements on Introduced Bills and
Joint Resolutions.)

ORDER FOR YEAS AND NAYS ON
8. 2678

Mr. BYRD of West Virginia. Mr. Presi-
dent, as In legislative sesslon, I ask
unanimous consent that it be in order, at
this time, to order the yeas and nays on
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to Trinldad and Tobago, which was re-
ferred to the Committee on Foreign
Relations.

MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Hackney, one of its
reading clerks, announced that the House
Insisted upon its amendments to the bill
(3. 18) to amend the United States In-
formation and Educational Exchange
Act of 1948 to provide assistance to Radio
Free Europe and Radio Liberty, dis-
agreed to by the Senate; agreed to the
conference asked by the Senate on the
disagreeing votes of the two Houses
thereon, and that Mr. MorGaN, Mr.
ZapLocKr, Mr. Hayvs, Mr. FAsCELL, Mr,
MAaTLLIARD, Mr. FRELINGHUYSEN, and Mr.
BrROOMFIELD wWere appointed managers on
the part of the House at the conference,

The message also announced that the
House had disagreed to the amendments
of the Senate to the bill (H.R. 11955)
making supplemental appropriations for
the fiscal year ending June 30, 1972, and
for other purposes; agreed to the con-
ference asked by the Senate on the dis-
agreeing votes of the two Houses thereon,
and that Mr. MamoxN, Mr. WHITTEN, Mr,
RoOONEY of New York, Mr. BoLAND, Mr.
MNATCHER, Mr. Froopn, Mr. STEED, Mr.
SaaTtH of Iowa, Mrs. HANSEN of Washing-
ton, Mr. McFALL, Mr. Bow, Mr. CEDER~
BERG, Mr. RHODES, Mr. MICHEL, MTr.
SHRIVER, and Mr. McDapE were appointed
manhagers on the part of the House at the
conference,

The message further announced that
the House had passed the following bills
and joint resolution of the Senate, sev-
erally with an amendment, in which it
requested the concurrence of the Sen-
ate:

5. 602, An act to provide for the& disposi-
tion of judgments, when appropriated, re-
covered by the Confederated BSalish and
Kootenai Tribes of the Flathead Reservation,
Montana, in paragraphs 7 and 10, docket
numbered 650233, Unlted States Court of
Claims, and for other purposes;

8. 671. An act to providse for division and
for the disposition of the funds appropriated
0 pay & judgment in favor of the Blackieet
Tribe of the PBlackfeet Indian Reservation,
Montana, and the Gros Ventre Tribe of the
Fort Belknap Reservation, Montans, in In-
dian Claims Commission docket numbered
279-A, and for other purposes;

8. 1287. An act to provide Federal finan-
¢lal assistance for the reconstruction or re-
pair of private nonprofit medical care fa-
ctlities which are dameged or destroyed by
& major disaster;

B. 2042. An act to provide for the appor-
tionment of funds in payment of a judg-
ment in favor of the Bhoshone Tribe tn con-
solidated dockets numbered 326-D, 326-E,
326-P, 326G, 326-H, 2366, and 367 before the
Indijan Claims Commission, and for other
purposes;

3, 2887. An act authorizing additional ap-
propriations f[or prosecution of projects in
certain comprehensive river basin plans for
flood control, navigation, and for other pur-
poses; and

B.J. Res. 176. Joint resolution to extend the
authority of the Becretary of Housing and
Urban Development with respect to interest
rates on Insured mortgages, to extend and
modify certain provisions of the National
Flood Insurance Act of 1968, and for other
purposes.
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The message also announced that the
House had passed the following bills, in
which it requested the concurrence of
the Senate:

H.R. 8708. An act to extend the authority
of agency heads to draw checks In favor of
fnancial organizations to other classes of
recurring payments, and for other purposes;

H.E. 8856. An act to authorize an additionsl
Deputy Secretary of Defense, and for other

purposes;

H.R. 9019. An act to provide for the dis-
position of funds appropristed to pay a
Judgment in favor of the Jicarilia Apache
Trihe in Indian Clalms Commission docket
numbered 22-A, and for cther purposes;

H.R. 9526. An act to authorize certain
naval vessel loans, and for other purposes;

HR. 9886. An act to amend the Act of
July 24, 10566, to authorize the Secretary of
the Army to contract with the city of Arling«
ton, Texas, for the use of water supply star-
age in the Benbrook Reservoir;

H.R. 10384. An act to release certaln re-
strictions on the acquisition of lands for re-
creational development and for the protec-
tion of natural resources at fish and wildlife
areas administered by the Secretary of the
Interior;

H.R. 10702. An act to declare that certain
federally owned land Is held by the United
States in trust for the Fort Belknap Indian
Communit y;

H.E. 11570. An act to amend the Manpower
Development and Training Act of 1962 by
postponing the expiration of title II thereof
for one year:

HR. 11738. An mct to amend title 10,
United States Code, to authorize the Secre-
tary of Defense to lend certain equipment
and to provide transportation and other ser-
vices to the Boy Scouts of America in con-
nection with Boy Scout Jamborees, and for
other purposes; and

H.R. 11809. An act to provide that for pur-
poses of Publlc Law 874, Eighty-first Con-
gress, relating to assistance for schools in
federally impacted areas, Federal property
trangferred to the United States Postal Ser-
vice shall continue to be treated as Federal
property for two years,

ENROLLED BILLS AND JOINT RESO-
LUTION SIGNED

The message further announced that
the Speaker had aflixed his slgnature to
the following enrolled bills and joint
resolution:

8. 9532. An act to declare that certajn pub-
lic lands are held in trust by the United
States for the Summit Lake Palute Tribe,
and for other purposes;

HR. 50688. An act to authorize grants for
the Navajo Community College, and for other
purposes; and

3.J. Res. 149, Joint resolution to authorize
and request the President to proclalm the
year 1972 as “Intermational Book Year”.

‘The enrolled bills and joint resolution
were subsequently signed by the Presi-
dent pro tempore.

HOUSE BILLS REFERRED

The following bills were severally read
twice by their titles ang referred, as in-
dicated:

H.R. 8708. An act to extend the authority
of agency heads to draw checks in favor of
financial organizatlons to other classes of
recurring paymenis, and for other purposes;
to the Committes oh Government Operations,

H.R. 8856. An act to authorize an addi-~
tional Deputy Secretary of Defense, and for
other purposes;
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HE. 8526. An act to authorize certain
naval vessel loans, and for other purposes;
and

H.R. 11738, An act to amend title 10, United
States Code, to authorize the Becretary of
Defense to iend certain equipment and to
provide transportation and other services to
the Boy Scouts of America in connection
with Boy Scout Jamborees, and for other
purposes; to the Committee on Armed Sexv-
ices

HR. 9019. An act to provide for the dis-
position of funds appropriated to pay a
judgment in favor of the Jicarilln Apache
Tribe in Indian Clalms Commission docket
numbered 22-A, and for other purposes; and

HR. 10702. An aot to declare that certain
foederally owned jand is held by the United
States in trust for the Fort Belknap Indian
Community; to the Committee on Interlor
and Insular Affairs.

HR. 9886. An act to amend the act of
July 34, 1856, to authorize the Secretary of
the Army to contract with the ectty of
Arlington, Tex., 1or the use of water supply
storage in the Benbrook Reservoir; to the
Committee on Public Works.

HR. 10384. An nct to release cerialn
restriotions on the acquisition of lands for
recreational development and for the pro-
tection of natural resources at fish and wild-
life areas administered by the Becretary of
the Interior; to the Committee on Commerce.

H.R. 11570, An uot to amend the Manpower
Development and Training Act of 1962 by
postponing the expiration of title IT thereof
for one year; and

HR. 11809. An act to provide that for
purposes of Public Law 874, Eighty-firat
Congress, relating to assistance for sohools in
federally impaoted areas, Federal property
transferred to the United States Postal Serv-
ice shall continue to be treated as Federal
property for 2 years; to the Committee on
Labor and Public Welfare.

EXECUTIVE SESSION

The PRESIDING OFFICER. Under
the previous order, the Senate will now
return to executive session.

NOMINATION OF WILLIAM H.
REHNQUIST

The Senate resumed the consideration
of the nomination of William H, Rehn-
quist to be Associate Justice of the
Supreme Court of the United States,

The PRESIDING OFFICER. The Sen-
ator from California is recognized.

Mr., TUNNEY. Mr. President, I am
here today to exercise a responsibillty
which I consider to be the most impor-
tant a Senator has before him—the ad-
vice and consent to a nomination to the
Supreme Court.

In the 11 months since I became a Sen-
ator, I have already had this opportunity
once. That was yesterday, when I joined
88 other Senators in approving the nomi-
nation of Lewis F. Powell.

The full burden of this constitutionally
imposed responsibility did not fall upon
me with respect to the nomination of Mr,
Powell, hecause, affer examining his
record, I found him to be a man of out-
standing caliber, worthy of the position
to which he has been summoned. There
was no question, on those facts, of with-
holding my consent to his nomination,
Unfortunately, the nomination of Mr,
Rehnquist is another matter entirely.

First, I believe it Important to meet a
number of general issues which have
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been part of this controversy as they
were of past confirmation debates. I do
feel that great weight must be given to
the initial choice of a President in evalu-
ating a nominee to the Court, and 1
would vote against a nominee only reluc-
tantly. Also, I quite agree that it is un-
helpful to attempt to predict how a given
nominee would vote on a particular case.
Moreover, although the Senate has fre-
quently engaged in the baldest inquiries
into the political views of nominees, I
believe this kind of review does not well
serve the interest of keeping the Court
insulated from the ordinary run of poli-
tics. Finally, because of the responsibility
we must exerclise in nominations, I be-
lieve it particularly impottant to act
cautiously after full deliberation.

A STANDARD OF REVIEW

Having said all this, I believe equally
strongly that there is a fundamental
standard against which a Senator must
measure a nominee. Mr. Justice Felix
Frankfurter, himself a renowned judi-
clal conservative, stated it most elo-
quently:

In good truth, the Supreme Court Is the
Constitution. Therefore, the most relevant
things about an appointee are his breadth of
vision, his imagination, his capacity tor dis-
interested judgment, hls power to dlscover
and suppress his prejudices.

I think that standard is particularly
meaningful for our task today. It reaches
far beyond any issue of judicial conser-
vatism or liberalism. It is a standard
which speaks of our deepest hopes for
equal justice under law, for a govern-
ment which might be one of laws and
not of men. We have gone to great lengths
to make that vision a reality: we share a
written Constitution; we have sought to
disperse economic and political power
wherever possible; we are skeptical of un-
controlled administrative discretion.
Rightfully, we love law and justice, and
honor our judges. I helieve we accept,
whatever our hopes, that any government
of laws must also be a government of
men, We must therefore at our peril seek
out, above all for our courts, fair-minded
men and women of imagination and dis-
interested judgment. That is why the
stendard expressed by Mr. Justice Frank-
furter expresses those values which I
believe we must demand of any Justice on
the highest court, regardless of region,
political views, or judicial philosophy.

Mr. BAYH. Mr, President, will the
Senator from California yield?

Mr. TUNNEY. I yield.

Mr. BAYH, I should like to ask the
Senator if he would care to, in the words
of one of our leading public officials,
make one thing perfectly clear, and that
is the last point the Senator from Cali-
fornia mentioned relative to the judg-
ment of the minority in the Judiciary
Committee Report; namely, was it the
judgment of the four minority members
of the Judiciary Committee that we
would oppose Mr. Rehnquist because he
did not agree with us in all things or we
had a broader objection.

The suggestion was made by our dis-
tinguished colleague from Nebraska yes-
terday that we were unwilling te endorse
anyone untess the prospective nominee
would approve of everything that this
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small group of liberals thought was im-
portant. I should like for the Senator
from Californla, if he would, for those
who read the RECORD, to give us the bene-
fit of his thinking on whether that was
the judgment we made, or whether our
objection was for a more basic reason.

Mr. TUNNEY. Mr. President, it is quite
clear that the minority views express the
polint that Mr. Rehnquist was not being
evaluated on the basis of narrow political
views but was being judged on the basis
of his overall judicial philosophy—the
breadth of his vision, of his imagination,
the way he reacted to the most funda-
mental of our liberties—and that is the
Bill of Rights—in his opinions as a mem-
ber of the Department of Justice. We
were evaluating also the way he felt
about racial equality, the fact that Mr.
Rehnquist has not demonstrated an
understanding of the fundamental con-
cepts so basic to & democratic society,
that if a person does not have equality of
opportunity he is in fact being denied the
same democratic rights that the major-
ity of citizens in our society enjoy.

I think that in the era in which we
live, with changes taking place s0
quickly, with communications being so
rapid, it is an absolute necessity that we
have a man sitting on the Supreme Court
who understands and reveres the most
basic of our democratic tenets and prin-
ciples. Among those basic principles is
the equality of opportunity for every
individual in our society and the extreme
importance of the Bill of Rights for the
defense of individual liberty against the
interests of governmental control.

Qulte clearly, from the discussions
that took place in the Committee on the
Judtciary, and from the dissenting views
that were expressed by four members of
the committee, we were not basing our
decision on narrow partisan grounds,
but on a broader vision of what the
Court represents to all Americans;
namely, an interpreter of the Constitu-
tion in the face of all of the conflicting
values and Interests which must be
weighed.

Each man sitting on that Court, it
seems to me, has got to have deep in his
very being a true sense of the history of
this country, where we have come from,
whence we have sprung, and where we
are going.

I do not feel that Mr, Willlam Rehn-
quist, a man of great intelligence, a man
of high personsal ethics, has the sensi-
tivity toward the needs of our society
and its disparate elements which is re-
qulred to enabie him to sit in judgment
on these broad constitutional principles.

Mr. BAYH. I appreciate the response
of the Senator from California. What he
says certalnly reflects the feeling and
opinion, and certainly the ideas, In the
mind of the junior Senator from Indi-
ana, as we discussed them in committee
and afterward in the compilation of the
minority views. Also, we certainly tried
to explain the nominee’s views which
disturbed us. I think that the Senator
from California has captured the feeling
very well and I appreciate it.

Mr, TUNNEY. I thank the Senator
from Indiana. As I progress in my re-
marks, I wiil be more specific as to why
I feel that Mr. Rehnquist iacks the nec-
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essary qualifications to sit on the Su-
preme Court.

Mr. President, acting in its own co-
ordinate role of reviewing nominees to
the Supreme Court, the Senate, time
and again, has exercised its responsl-
bility to inguire both into a nominee’s
integrity and competence, and also into
his attitude toward the fundamental
values of our constitutional system.

Demonstrative are the remarks of
former Senstor Connally on the nomina-
tion of Charles Evans Hughes to be the
Chief Justice of the United States:

I have no quarrel with Judge Hughes &8s
to personal character. I grant that he 15 a
man of personal character. I grant that he
1z & man of personal Integrity. I take no issue
with the Senator from Illtnois (Mr, Glenn)
as to Justlce Hughes' great abllity as an ad-
vocate of the bar, but, Mr, President, a man
who 1s personally honest, yet who has driven
by an honest conviction to certain economic
views, 1s & much more dangerous Judge and
a much more dahgerous man in this or any
chamber than the weak or vaclllating pub-
lic servant

Former Senator Dill made a similar
judgment:

Mr. Hughes 12 & man of quality, a man of
great ability. He honestly believes in the doc-
trine of property rights as superior {0 human
rights under the law he has so ably advo-
cated. That makes him all the more effective
and from my viewpoint all the more objec-
tionable’

No one has ever doubted that a Presi-~
dent as a matter of course takes into ac-
count a prospective nominee’s attitude
toward the Issues of the day, including
questions which have come or may come
before the Supreme Court in deciding
whether to lay his name before the Sen-
ate, Reason and logic, as well as the text
of the Constitution, suggest no less
breadth in passing on the nominee,

The relevance of a nominee’s judicial
philosophy becomes even more clearly
spotlighted, however, when the President
explicitly says that a nominee’s philoso-
phy is one of the factors in his having
been chosen.

It is falr to say that no President has
been more explicit than the present one
in unfolding a plan for reshaping the Su-
preme Court by naming to that bench
oniy men of a particular judicial philoso-
phy. In announcing his two current nom-
inations on October 21, the President
recalled his campalgn pledge:

To nominate to the Supreme Court indi-
viduals who share my judicial philosophy,
which 15 basically a conservative philosophy.

Hence the President singled out two
criteria which guded his selections: ex-
cellence as a lawyer, and judicial phi-
losophy.

The President has simply made plain
what has been implicit all along in the
process of making nominations to the
Supreme Court—the consideration of a
nominee’s attitude toward the funda-
mental values of our constitutional sys-
tem. Equally implicit is the Senate’s duty.
If the Senate is to “advise” as well as to
“consent”, then it is inconceivable that
the Senators would deliberately bar
themselves from considering the varied

173 Cong, Rec, 8574 (Feb. 12, 1930),
# Ibid,
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kinds of factors which the President in-
variably considers in choosing the nomi-
nee in the first place.

It is in the nature of the judicial proc-
ess that those who nominate, and those
who confirm or reject, a Justice of the
Supreme Court must be concerned about
the attitudes and values which the nom-
inee may bring to bear on the decision of
cases. Constitutions are not written with
the specificity which one finds in a will
or a contract. In particular, the great
clauses of the Constitution, those in
which the rights and liberties of the citi-
zen are most bound up, are commonly
clauses of notable generality. Phrases
like “due process of law” or “equal pro-
tection of the law” (nvite—even de-
mand—value judgments on the part of
a judge. There s no litmus paper test to
tell when & man has been denied due
process of law. A judge must draw on
history, on precedent, on experience, on
the sum total of his own insights into
the relation between state and individual.

No one could trace the evolution of
the great clauses of the Constitution
without being struck by the extent to
which the judges of any generation are
likely to read into that clause their un-
derstanding of how society will be best
served by the interpretation that they
are making.

How else can one account for the many
and shifting uses to which the due proc-
ess clause has been put, for example,
the rise and decline of “substantive due
process” in reviewing state economic and
social legislation, or the more recent use
of 14th amendment due process to “in-
corporate” and apply to the State vari-
ous guarantees of the Bill of Rights?

Or how can one otherwise account for
the many uses of the equal protection
clause, ranging from its traditional ap-
plication to bar racial injustice, to its
use to implement other, emerging con-
cerns, such as the dilution of the vote in
legislative apportionment or the disabil-
ities which indigency may place upon the
accused in a criminal case,

Not only the language of the Constitu-
tion, but also the functioning of the Su-
preme Court as an institution, under-
scores the extent to which judees must
make value judgments. Justice Jackson
described how the Court is obliged to rec-
oncile competing forces in our society:

The Constitution, in making the balance
between different parts of our government,
a legal rather than & political question, casts
the Court as the most phllosophical of our
political departments. It keepa the most fun-
damental equilibriums of our society such as
that between liberty and authority, and be-
tween stability and progress, These issues un-
derline nearly every movement in organized
society.?

Justice Frankfurter emphasized the
extent to which, as he saw it, a judge in
interpreting the Constitution is neces-
sarily thrown back upon his own set of
values. The words of the Constitution, he
wrote, are

8o unresiricted by their intrinsic meaning
or by thelr history or by tradition or by prior
decisions that they leave the individual Jus-
tice free, it indeed they do not compel him,

¢ Robert H. Jackson, The Struggle for Ju-
dicial Supremacy (New York, 1041), pp. 312~
13.
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to gather meaning not from reading the Con-
astitution but from reading life ... . [M]em-
bers of the Court are frequently admonished
by thelr assoclates not t0 read thelr soclal
and economie views into the neutral Ianguage
of the Constitution. But the process of Con-
stitutional interpretation compels the trans-
lation of policy into judgment.t

Strive as one will for the idealized no-
tion that a judge should decide cases
without reference to his own social or
economic philosephy, it is hard to escape
the implications of Jerome Frank’s com-
ment:

‘When I woke up one morning a Federal
Court Judge, I found myself about the same
person who had gone 10 hed the nlght hefore
an 85.E.C. Commissioner.®

One of the great students of the judi-
cial process, Benjamin Cardozo, himself
later to sit on the Supreme Court,
thought to puncture the myth that some-
how when a man becomes a judge he is
unaffected by the events which shape the
thinking of other men:

Deep below consclousness are other forces,
the likes and the disllkes, the predilections
and the prejudices, the complex of instincts
and emotions and habits and convictions,
which make the man, whether he be litigate
or judge. . .. [I]f there 18 anything of reality
in my analysis of the judicial process, they
[judges] do not stand aloof on these chill and
distant heights; and we shall not help the
cause of truth by acting and speaking as if
they do. The great tides and currents which
engulf the rest of men do not turn aside in
their course and pass the judges by.*

In short a man takes what he is and
what he belleves, to the S8upreme Court.
It is our duty to approve or disapprove
him on that basis as I believe 1s made
clear in the standard described by Mr.
Justice Frankfurter.

B, MR. WILLIAM REHNQUIST

Mr, President, I come then to the pres-
ent context—the nomination of William
Rehnquist. Both of us are relatively
young men. Both of us may live to see
the end of this century and the beginnihg
of the next millenninum. As pointed out
by the Senator from Indiana in another
Supreme Court confirmation debate, Mr.
Rehnquist may he serving on the Su-
preme Court in the year 2000.

Between now and then, there will be
many profound political, soclal, and eco-
nomic changes in this country. As a Jus-
tice of the Supreme Court, Mr. Rehn-
quist will be required to pass judgment
on the constitutionality of much of that
change as it relates to maintaining an
equilibrium between freedom and order,
equality and efficiency, justice and secu-
rity.

And for that reason, in his testimony,
in his speeches, In his writings, and in
personal conversations with him, I have
sought to measure, as Justice Frankfur-
ter suggested, his breadth of vision, his
imagination, and his capacity to put
aslde his prejudices.

William Rehnquist’s record presents no
threshold problem of personal Inteegrity

4“The Supreme Court,” 3 Parliamentary
Affeirs (1049), p. 68.

sQuoted in Alpheus T. Mason, The Su-
preme Court from Taft to Warren (New York
1964), p. 193,

¢ The Nature of the Judictal Process (New
Haven, 1921), pp. 167-68.
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or intellectual abllity. It is clear he is &
man of superior intellect and egreat per-
sohal integrity. But it raises serious ques-
tions about all of those factors I have
Just Usted.

Much of the basis for those questions
can be found in the memorandum which
three of my fellow members of the Judi-
clary Committee and I filed with our in-
dividual vlews. Contained in it is the
substance of many of my objections to
Mr. Rehnquist.

They can be summed up in this way:
I believe that William Rehnquist places
a very low value upon fundamental prin-
clples of equality and individual liberties,
& value far lower than that which they
are accorded by the Censtitution and the
Bill of Rights. I am particularly con-
cerned with his willingness to discount
or disregard the fundamental nature of
basic human rights.

Mr. Rehnquist testified to the Judi-
ciary Committee that he would put aside
personal value judgments. Yet the com-
ments of Justices Frankfurter, Jackson,
and Cardozo, cited earlier, make clear
that the very essence of a justice 1s his
ability to make exceedingly difficult
value judgments. And the record be-
fore us Indicates that Mr. Rehnquist
brings an exceedingly limited breadth of
vision to those value judgments.

1. CIVIL LIBPERTIES

In each instance when he has con-
fronted a judement involving competing
Interests of governmental power and in-
dividual liberty, he has demonstrated an
uncritical willingness to place an over-
riding value on governmental control.
On governmental survelllance, wiretap-
ping, inherent executive power, rights of
the accuseq, dissent by public employees,
and many other instances which involve
a balancing of governmental and private
interests—the record is equally disturb-
ing.

His justification of a vast expansion
of the Subversive Activitles Control
Board, his defense of unrestricted gov-
ernmental surveillance, his rationale for
preventive detention—all demonstrate to
me that he is quite the reverse of a
“strict constructionist.” Instead he is
willing to read into the powers of the
executive branch an unrestricted lati-
tude which threatens the very basis of
individual freedoms.

He reads the Bill of Rights, and deci-
sions upholding them against competing
interests, as narrowly as possible, with
only a passing reference to their under-
lying concerns. At the samne time, he
reads provisions and precedents con-
ferring executive power expansively to
justity the most intrusive kinds of offi-
cial interference with those rights.

An example is his analysis of the con-~
flicting interests regarding Government
surveillance. On the one hand, he refects
the notion of judicial control over sur-
velllance on the ground that the very
process of litigation will impede the in-
vestigative activities of the Executive
and will—in Learned Hand's borrowed
phrase “dampen the ardor of all but
the most resolute” public officials. He
does not explore the extent of the im-
pediment, or consider avallable devices—
such as ex parte or in camera judicial
proceedings—which would minimize it.
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On the other hand, he denies that sur-
veillance ralses first amendment ques-
tions, rejecting the argument that it may
“dampen the ardor” of political dissent-
ers, In sum, the acknowledged possibility
of abuse of surveillance does not call for
Judicial controls; but the possibility of
abuse of Judicial process calls for execu-
tive immunity from Judicial ceontrols.
The Government’s investigative Interesis
must be protected from the “chilling ef-
fect” of litigation; but the first amend-
ment interests of political dissenters
need no protection from the “chilling ef-
fect” of the investigation.

Obviously, such conceptions as “possi-
bility of abuse” and “chilling effect”
have differing application to the facts
and values on the two sides of the sur-
veiliance controversy; and, carefully
analyzed, they may cut more heavily on
one side than the other. But anyone who
seeks fairly to resolve the controversy
must fairly examine the applicability of
these conceptions to the contentions on
both sides, not just one. To be concerned
with degrees of impairment of investi-
gation that result incidentally from Jju-
dicial supervision, but unconcerned with
degrees of impairment of political ex-
pression that result incidentally from
surveillance, bespeaks sensitivity to law
enforcement values but none to the val-
ues of free speech.

2, CIVIL BRIGHTS

In the area of civil rights, Mr. Rehn-
quist's record is especially disturbing,
because of the substantial role played by
the judicial branch in assuring equality
of opportunity to all our citizens.

In recent days with public attention
on his arguments as a Supreme Court
clerk, against overturning the now in-
famous “separate but equal” decision,
Plessy v. Ferguson (163 U.S. 537 (1896)),
that record has become even more dis-
turbing.

Of the three branches of the Federal
Government, it was the judiciary which
took the initiative in recognizing the
moral and constitutional imperative of
the civil rights movement in America.
Nearly a century of inactivity followed
the freeing of the slaves and the passage
of the Reconstruction amendments to
the Constitution. The hlgh water marks
of Reconstruction efforts to broaden eivil
rights and racial equality were Supreme
Court decisions: The decision in the civil
rights cases, overturning a public ac-
commodations discrimination law was
confirmed by the “separate but equal”
decision of the Supreme Cowrt in Plessy
against Ferguson. Both these Supreme
Court decisions stand at the beginning
of decades of inactivity which ended
only with another Supreme Court de-
cision—Brown v, Board of Education in
1954 (347 US. 483), Only after Brown
did the flood of civil rights legislation
and other reforms hegin,

Especially in the field of civil rights,
therefore, the rule of law has depended
on the actions of judges. The black man
in America has pinned his hopes on that
rule of law, and black leadership has
repeatedly looked to the courts to redress
grievances, As Mr, Justice Black put lt
&0 well In a 1940 opinion:
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Under our constitutional system, courts
stand against any winds that blow as havens
of refuge for those who might otherwise suf-
Ter hecause they are helpless, weak, out-
numbered, or because they are non-conforme-
ing victims of prejudice and public exclie-
ment.’

It is pointedly unfalr, and in the long
rum futile, to ask a member of a minority
group to have respect for law umless in
return he has some reasonable assurance
that he will share fully in the protections
and promises that the Constitution holds
out to him. If he loses falth in the con-
stitutional system, the result is frustra-
tion, alienation, and eventually ¢ivil dis-
order or worse.

The powerless, the disadvantaged, the
unpopular must not be without hope of
redress, Even if the winds of political
fortune from time to tlme foreclose legis-
lative and executive channels, such peo-
ple must be able to look to the courts,
Recognizing the intimate relation bhe-
tween litigation and progress of civil
rights in a 1963 opinion, the Supreme
Court sald that while litigation is not
always a technique to resolve private
differences; it can be—

A means for achieving the lawful objec-
tives of equality of treatment by all govern-
ment, federal, state, and local, for members
of the Negro community in this country. It
18 thus & form of political expression. Groups
which find themselves unable to achieve
thelr objectives through the ballot frequent-
1y turn to the courts. Just as it was true of
the opponents of the New Deal legislation
during the 1830’s, for example, no less 18 it
tiue of the Negro minority today. And under
the conditions of modern government, litiga-
tion may well be the sole practicable avenue
open to & minority to petition for redress of
grievances?

It is one thing for a court to take a
“hands off” attitude when all that is at
stake is a4 statute regulating the econ-
omy. Those who have money, power, or
influence rarely find the courts to be
their cnly hope. It 1s quife another thing
to adopt a laissez-faire attitude to the
rights of racial or other minorities.

Insuring that the American system is
able to respond to the legitimate ex-
pectations of its diverse minorities is one
of the compelling imperatives of our
time. It s an imperative which will go
unfulfilled if those on the Supreme Court
are hostile, insensitive, or indifferent to
the needs and aspirations of blacks and
Chicanos and others who have so far not
shared completely in the frults of Amer-
ican democracy.

The legitimate aspirations of a minor-
ity group depend for their ultimate vin-
dication on an open society: an un-
fettered franchise, freedom to express
opinions no matter how obnoxious to the
majority, a wide scope for State and Ped-
eral reform legislation—for example,
congressional power under section 5 of
the 14th amendment—and accessible
Justice In the courts. It is in just such
areas as these that rulings of the Supreme
Court in the past two decades have had
the most impact. It Is imperative that
the Court continue to share with the
Congress this trusteeship.

TChambers v. Florida, 309 U.8. 227, 241
(1940).

8 NAACP v. Button, 371 US. 415, 420-30
{1963).
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I have measured the record of Willlam
Rehnquist on civil rights against this
imperative and find it inadequate.

In accepting the Republican nomina-
tion for President in 1968, President
Nixon said the following:

Let those who have the responsibility for
enforeing our laws and our judges who have
the responsibility to interpret them be dedi-
cated to the great principles of c¢ivil rights.

Yet Mr. Rehnquist displays, instead, a
consistent hostility toward efforts to
bring to all our citizens the full measure
of their rights regardless of race or color
or creed. His record is one of opposition
to even modest efforts toward racial
equality. The 1964 Phoenix public ac-
commodations ordinance, the 1966 Model
State Antidiscrimination Act, the 1867
letter to the editor of the Arizona Re-
public, and mere fundamentally, his
memorandum to Justice Jackson against
the now infamous overturning Plessy
against Ferguson, ‘“separate but equal”
decision of the Supreme Court—all dem-
onstrate that he 1s a man who shrinks
from dedication to those “great princi-
ples of civi] rights” of which the Presi-
dent spoke.

All of these points are considered in
great detail in our joint memorandum
contained in the Judiciary Committee
report with the exception of his memcg-
randum to Justice Jackson, and I com-
mend it to the Senate.

I believe, however, that the memeo-
randum to Justice Jackson is highly sig-
nificant, because it provides a strong in-
dication of the manner in which Mr.
Rehnquist approaches the proposition
that all men are entltled to equality of
opportunity regardless of race or color.
And combined with his letter to the edi-
tor of the Washington Post regarding
Judge Carswell in 1970, it demonstrates
quite clearly that then and now, Willlam
Rehnquist believes that “constitutional
conservatism” dictates resistance to
“further expansion of constitutional rec-
ognition of civil rights.”

In 1852, as the Supreme Court ap-
proached its umanimous decision in
Brown against Board of Education in
1954 holding that racially segregated
public facilities were inherently unequal,
William Rehnquist said the following in
his memerandum to Justice Jackson:

Regardless of the Justice's Individual views
on the merits of segregation, it quite clearly
is not one of these extreme cases which
commands intervention from one of any
conviction.

In 1970, in the face of demonstrated
hostility to racial justice on the part of
Judge Carswell, William Rehnquist wrote
to the Washington Post as follows:

Thus the extent to which his judiclal de-
clsions in civil rights cases fall to measure
up to the standards of The Post are trace-
ahle to an over-all constitutional conservas
tism, rather than to any animus direoted
only at civil rights cases or civil rights
litigants,

To my mind there is no clearer evi-
dence that Willlam Rehnquist at every
point in time continues to regard af-
firmative commitment to principles of
raclal Justice and judicial conservatism
as mutually exclusive. He did so in 1852,
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he did so in 1970, and I believe he does
80 NOW. -

I belleve that one point ought to be
made very clear, and that 1s that it 1s
possible to oppose such things as violent
and disorderly demonstrations and still
belleve very deeply in the Bill or Rights,
in the rights of assembly and free speech.
T happen to oppose disorderly demonstra-
tions and violence and the individual who
decides to take the law Inte his own
hands. Yet I believe equally passionately
that the Blll of Rights must be protected
in a mechanistic age in which men sense
that their Government has no relevance
to them.

What we are demanding of this nom-
inee, as we did of Mr. Powell and other
nominees before him, Is that he give
full consideration to all of the conflicting
values and interests of society before
making a judgment. One need not be a
knee-jerk liberal to be concerned with a
record such as that before us today. Con-
cern for an ordered soclety, for the secu-
rity of our governmental system, for pro-
tection against crime and lawlessness
does not and cannot exclude an equal
concern for the protection of individual
liberties.

If there ever does come a time when
concern for Individual rights and concern
for law and order with justice become
mutually exclusive, I fear for our society.

Thus, I reject utterly and completely
the notion that opposition to this nomi-
nation is based upon any kind of political
litmus test between the parties, Repub-
lican and Democratic, in this country. I
think that it 1z very clear that Mr. Powell
has demonstrated in his record that he
has the sensitivity to the Bill of Rights,
that he has an understanding of the in-
dividual’s value in an ordered society. I
also belleve it is clear that Mr. Rehn-
quist has not demonstrated such an un-
derstanding,

I, for one, reject wholly the thought
that because in the Constitution life, lib-
erty, and property are mentioned to-
gether, and that because the Federal
Government, in recent years, has exer-
cised ever-greater control over property
rights, correspondingly the Government
should have the right to control ever
more completely the freedom of the In-
dividual. I belleve that one of the things
most dangerous about the present age
and most dangerous to our democratic
way of life is the fact that our political
institutions are becoming free-floating
aggregates of power, not anchored into
the conscience of the individual citizen.
I belleve that the average citizen feels
increasingly that his life has no universal
moral significance.

It 1s Ironic that a person such a8 my-
self, who has what could be called by
some a liberal voting record, should be
arguing what has traditionally been in
this couniry a conservative viewpoint;
namely, that the right of the individual
is superior to the right of a government
to exercise more than necessary control.

I do not feel that the Government has
the right to exercise casual control over
the individual. I feel that the Govern-
ment obviously has the right to main-
tain order, and obviously the Govern-
ment has the right to incarcerate those
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who break the law, and to punish those
who show such contempi of their fellow
citlzens that they are willing to violate
their rights. But everything is a balance.
I, for one, am not predisposed to favor
Justices on the Supreme Court of the
Uniied States who feel that the Federal
Government has an unlimited right to
maintain order in the soclety, even where
the most basic rights of the individual
are held in jeopardy.

I never want to see the United States
of America become & political commu-
nity such as exists in the Soviet Union. I
do not want to see truth based upon an
opinion of the leader of the society as to
what truth should be. I disagree with the
basic philosophy of Jean-Jacques Rous-
seau that the general will as interpreted
by the leader of the society 1s determina-
tive of what the individual has the right
to think and do.

In that kind of a political community,
what really counts is who is the leader,
and what are his personal political pred-
ilections. The rights of the minority are
meaningless, because in the total polit-
ical community, the general will as ex-
pressed by the leader is morally right,
and those who disagree are apostates,
under conditions such as those that pre-
vailed during the Inquisition, and can be
disposed of, and those who do the dis-
posing are morally justified in so doing.

I do not want to see that type of so-
ciety develop in the United States. But I
think we have to recognize that in re-
cent years we have moved far down the
line. I think that when we see, as we did
in recent history, men called figurative
traltors, because they disagreed with a
President’s foreign policy in Southeast
Asia, or when we move a little bit farther
back in history and recall the era of Joe
McCarthy, we begin to realize that in-
creasingly we are moving toward a polit-
ical community where the individual’s
worth to the society is determined by the
political philosophy of those in power.

I feel, in that sense, that Mr. Rehn-
quist’s philosophy as it relates to the
exercise of government power is quite
radical, and it seems to me that my own
predisposition 1s conservatlve, If con-
servative means recognizing the impor-
tance and the value of individual rights
and Judgments,

It is my very sincere hope that the
nomination of Mr. Rehnquist will not he
confirmed by the Senate. He certainly is
not a bad man. He certainly is not s
man who 18 going to espouse principles
which would incite revolution. But to
my mind, he belleves and articulates a
sense of values which, if it were realized
in this country, would mean a sharp
departure from what we have known
in the past. Considering the judicial sys-
tem that we have in this country and
considering the long tradition in Anglo-
Saxon common law of innocence until
proved guilty, I cannot imagine why a
man as knowledgeable of the law as Wil-
llam Rehnquist would advocate, and be
an architect of preventive detention. If
you think about it for a moment, pre-
ventive detention turns the burden of
proof upside down, it forces the de-
fendant to prove his innocence, because
he is jailed until trial. The only factual
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question that has to be determined by &
judge before jalling is whether the de-
fendant has had & certain number of
convictions in the past. I would agree
that if one were going to use the odds of
8 gambler, a long criminal record may
make it more likely that a person ar-
rested for another similar crime may be
guilty of that crime—more likely at least
than & persoh who has never been ar-
resied before. But still it represents a
very significant departure from the fun-
damental concept that a man is innocent
until proven guilty, and that when a man
is arrested and jailed prior to trial, he
will have the right of bail.

Mr. Rehnquist apparently feels that
preventive detention is a satisfactory
means of keeping a man off the streets
until trial. I wish that In analyzing the
competing interests on that issue, Mr,
Rehnquist had shown a corresponding
willingness to analyze the effect of other,
less restrictive alternatives—alternatives
such as swifter trials, more judges and
streamlined procedures, so that justice
could be expedited—expedited In a way
that is consistent with the Constitution
which every American citizen treasures.
That, I belleve, is the essence of the value
judgments which a Justice must make,
and it illustrates the narrowness of his
vision and imagination. I recognize that
he 13 & man who 18 a consummate tech-
nician, but I feel that where he fails is
that he does not have that breadth of
spirit which encompasses the very es-
sence of our democratic way of life, Al-
though I feel that Mr. Rehnquist s per-
fectly entitled to have his point of view—
and I would defend his right to express
that viewpoint—that does not mean that
I feel that he should be sitting on the
Supreme Court of the United States, one
of nine Justices, making declsions which
are dramatically going to affect the
rights of 200 million other citizens.

Mr. President, I shouid like to read into
the RECORD at this time the memorandum
that Mr. Rehnquist drafted for Justice
Jackson in 1952 in which he analyzed the
conflicting values which confronted the
Cowrt as it approached a decision on a
half century of raclial segregation.

I belleve it illustrates and confirms the
fact that, in the mind of William Rehn-
quist, judicial conservatism operates In
opposition to the dedication to civil
rights of which President Nixon spoke in
his nominating speech.

A RaNDoM THOUGHT ON THE SEGREGATION

CASER

One-hundred fifty years ago this Courd
hetd that it was the ultimate judge of the
restrictions which the Constitution imposed
on the varlous branohes of the national and
state government. Marbury v. Madison. This
was presumably on the basis that there are
standards to be applied other than the per-
sonal predilections of the Justices.

As applied to questions of inter-state or
state-federal relations, as well as to inter-
departmental disputes within the Tederal
government, this doctrine of judiclal review
has worked well, Where theoretically co-ordi-
nate bodles of government are disputing, the
Court is well sulted to its role as arbiter.
This 1s because these problems involve much
less emotionally charged subject matter than
do those disoussed below. In effeot, they de=
termine the gkeletal relations of the govern-
ment to each other without influencing the
substantive business of those governments,
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As applied to relations between the indi-
vidual and the state, the system has worked
much less well. The Constitution, of course,
deals with Individual rights, particularly in
the First Ten and the Fourteenth Amend-
ments. But as I read the history of this Court,
it has seldom been out of hot water when
attempting to interpret these individ.tal
rights. Fletcher v. Peck, In 1810, represented
an attempt by Chief Justice Marshall to ex-
tend the protection of the contract clause to
infant business. Scolt v. Sanford was the re-
sult of Taney’s effort to protect slaveholders
from legislative interference.

After the Civll War, business interest came
to dominate the Court, and they in turn ven-
tured into the deep water of protecting cer-
taln types of individuals against legislative
interference. Championed first by Field, then
by Peckman and Brewer, the high water mark
of the trend in protecting corporations
against legislative influence was probably
Lochner v, NY. To the majority cpinion in
that case, Holmes replied that the Fourteenth
Amendment did not enact Herbert Spencer's
Sociad Statics, Other cases comllig later in a
similar vein were Adkins v. Children’s Hos-
pital, Hammer v. Daegenhart, Tyson v. Ban-
ton, Ribnik v. McBride. But eventually the
Court called a halt to this reading of its own
economic views into the Constitution. Ap-
parently it recognized that where a leglislature
was dealing with its own citizens, it was not
part o the judicial function to thwart pub-
lic opinion except Ln extreme cases,

In these cases now betore the Court, the
Court 1s, as Davls suggested, belng asked to
read its own soclological views into the Con-
stitution, Urglng a view palpably at vari-
ance with precedent and probably with leg-
lslative history, appellants seek to convince
the Court of the moral wrongness of the
treatment they are receiving. I wouid sug-
geet that this 18 & question the Court need
never reach; for regardiess of the Justice's
individual views on the merits of segregation,
1t quite clearly 1s not one of those extreme
cases which commands intervention from ons
of any conviction.

I should like to interpose here: If seg-
regation is not one of those extreme
cases which commands intervention by
the Supreme Court, what in the world
wouid be one of those extreme cases?

To go on with the memorandum:

If thils Court, because its members indl-
vidually are “liberal” and dislike segregation,
now chooses to strike it down, it differs from
the McReynolds court only in the kinds of
litigants it favors and the kinds of special
claims it protects. To those who would argue
that “personal” rigbts are more sacrosanct
than “property” rights, the short answer is
that the Constitution makes no such distine-
tion.

To interpolate again, apparently, if we
follow this logie to its ultimate conclu-
sion, we couid have debtors prisons in
this country. If property rights are al-
ways the equal of human rights, the
Government could constitutionally es-
tablish such debtor prisons.

The Blll of Rights and the 14th
amendment, if they stand for anything
at all, stand for the proposition that
there are occasions when rights funda-
mental to personal dignity do outweigh
rights to property.

To go on with the memorandum:

To the argument made by Thurgood, not
John Marshall that a majority may not de-
prive a minority of its constitutional right,
the answer must he made that while this is
sound in theory, In the long run it is the
majority who will determine what the con-
stitutional rights of the minority are, One
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hundred and fifty years of attempts on the
part of this Court to protect minority rights
of any kind—whether those of bustness,
slaveholders, or Jehovah’s Withesses—have
all met the same fate. One by one the cases
establishing such rights have been sgloughed
off, and crept silently to rest. If the present
Court 1s uhable to profit by this example, it
must be prepared to see its work fade in
time, too, a8 embodying only the sentlments
of a translent majority of nine men,

I reallze that it 1s an unpopular and un-
humanitarian position, for which I have
been excoriated by “liberal” colleagues, but
I think Plessy v. Ferguson was right and
should be re-affirmed. If the Fourteenth
Amendment did not enact Spencer’s Social
Statics, it Just as surely did not enact Myr-
dahl’s American Dilemma,

Mr. President, I submit that the memo
speaks for itself. It reveals a man who
believes that judicial conservation can
and should prevent a justice from un-
doing a half century of racial injustice
and indignity. And taken together with
Mr. Rehnquist’s 197¢ letter to the Wash-
ington Post In support of Judge Cars-
well it demonstrates that William Rehn-
quist believes that judicial conservation
does, indeed, compel opposition to af-
firmative action against racial injustice.

When we couple his insensitivity in
civil rights with his insensitivity to clvil
liberties, I believe his record shows that
he is prepared to discount and disregard
fundamental values which we as a Na-
tion cannot discount and disregard.

Democracy is a very delicate balance
between order on the one hand and
liberty on the other. We can and we must
demand that our judges be concerned to
the utmost with the maintenance of that
delicate balance. And thus I must oppose
the nomination of Wiiliam Rehnquist.

Mr, President, I yield to the Senator
from Massachusetts.

Mr. MANSFIELD. Mr. President, will
the Senator yield to me for a unanimous
consent request?

Mr. BROOKE. I yield.

UNANIMOUS-CONSENT AGREEMENT
ON 8. 2676

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that at the conclu-
slon of any speclal orders for any Sena-
tors tomorrow, there be a period of not to
exceed one-half hour set aside for the
consideration of calendar No. 537, S.
2676, a bill to provide for the prevention
of sickle cell anemia; and that the time
be equally divided between the majority
and the minority leaders or whomever
they may designate.

The PRESIDING OFFICER (Mr.
HansgeN) . Does the Senator wish to waive
rule XII?

Mr. MANSFIELD, Yes, indeed. I thank
the Chair for reminding me,

Mr. FANNIN. Mr, President, what is
the time limitation?

Mr. MANSFIELD, The time limitation
is not to exceed one-half hour, the time
to be equally divided bhetween the two
leaders or whoever they may designate.
It is my further understanding that the
veas and hays have been ordered on the
measure.

The PRESIDING OFFICER, The Sen-
ator is correct. Without objection, it is so
ordered.
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MESSAGE FROM THE HOUSE

A message from the House of Repre-
sentatives, by Mr. Berry, one of its read-
ing clerks, snnounced that the House
had agreed to the report of the commit-
tee of conference on the disagreeing
votes of the two Houses on the amend-
ment of the House to the bill (3. 29)
to establish the Capitol Reef National
Park in the State of Utah.

The message also announced that the
House had agreed to the report of the
ccmmittee of conference ch the disagree-
Ing votes of the two Houses on the
emendment of the House to the bill (8.
2007) to provide for the continuation of
programs authorized under the Econo-
mic Opportunity Act of 1964, and for
other purposes.

ENROLLED BILLS PRESENTED

The Secretary of the Senate reported
that on today, December T, 1971, he pre-
tented to the President of the United
States the following enrolled bills:

8, 1118, An act to require the protection,
managament, and control of wild free-roam=-
ing horses and burros on public lands; and

S. 2248. An act to authorize the Secretary
of the Interior to engage in certain feasibi-
lity investigations.

The PRESIDING OFFICER. The Sen-
etor from Massachusetts is recognized.

NOMINATION OF WILLIAM H.
REHNQUIST

The Senate contlnued with the con-
sideration of the nomination of William
H. Rehnquist to be Associate Justice of
the Supreme Court of the United States.

Mr. BROOKE. Mr. President, inscribed
on the portico of the Supreme Court are
four words: “Equal Justice Under Law.”
In all lkelihood, few Americans have
ever noticed this inscription. But through
the centuries, millions of Americans have
relied on the Court to follow this dictum.
And in the past two decades, a dis-
illusioned minority of Americans have
hecome increasingly reliant on this, the
Nation’s highest tribunal, to accord them
the rights they have for so long been
denied. The Court has responded to their
aspirations for justice and sustained
their faith that our Nation remains in-
tent on realizing the noble and necessary
goal of equality for all its citizens.

The confidence of the people in the
Supreme Court must ever be renewed
and never be diminished. This con-
fidence 1is derived from the actions,
opinions and bearings of nine In-
individuals. We in the Senate are
charged with sustaining this confidence
by properly advising and consenting on
the President’s judicial nominations. We
must insure that only the best men and
womeh serve on the Supreme Court of
the United States. And there must be no
doubt In any American’s mind that the
U.S. Senate will accept anything less
than the best on the Court.

Our quest for the best justices must
be considered with a special set of cir-
cumstances in mind: The time limits
which apply to most other Presidential
appointments do not pertain to Supreme
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Court Justices. A justice once nominated
and confirmed in the last third of the
20th century could well serve into the
21st century and shape the destiny not
only of our children but of our children’s
children and, indeed, their children.
In this context, I am reminded of
Justice Fellx Frankfurter's observation
after many years of service on the Court:
The meaning of “due process™” and the
content of terms like “liberty” are not re-
vealed by the Constitution. It is the Justices
who make the meaning. They read into the
neutral language of the Comnstitution their
own economic and soclal views. Let us face
the fact that five justices of the Supreme
Court are the molders of policy rather than
the impersonal vehlcle of revealed truth.

Pive Justices, a majority of the Court,
are indeed the “molders of policy.” The
law is not eternal, immutable; it changes
as it 1s perceived by men. And it i1s our
duty, the Senate’s duty, no less than the
President’s, to insure for the people of
the United States that the law is per-
celved by wise and falr men and women.
In carrying out our duty we must meas-
ure the men and women nominated by
the President against the highest pos-
sible standards. I have done so to the
fullest extent possible,

During the 35 months of his incum-
bency, President Nixon has had an op-
portunity with few precedents, He has
had the opportunity to fill four vacan-
cies on the Supreme Court. In so doing,
he has nominated slx men—one to be
Chief Justice and five to be Associate
Justices of the Court. I supported the
nominations of Warren E. Burger to be
Chief Justice and Harry A. Blackmun to
be an Assoclate Justice. At the time of
their confirmations I believed each would
sustaln the people’s confidence in the
Court. Their records to date have sub-
stantiated my belief.

At the same time, I felt compelled to
vote agalnst two Presidential nominees
to the Supreme Court: Justices Clement
Haynsworth and G. Harrold Carswell.

Both of these men should be spared
as far as possible a review of the cir-
cumstances that led to the rejection of
their nominations.

I intend to discuss their confirmgtion
proceedings only to the extent that it
is necessary to delineate my criteria for
supporting the confirmation of a nom-
inee to the Supreme Court.

In 1948, Mr, Carswell had advocated
a doctrine of racial superiority, As re=
pugnant as this concept is to me, I would
not have voted to reject him on the basis
of the 1948 speech if anywhere in the 22
vears which followed there was con-
vincing evidence that he had changed
his views, In my search for such evi-
dence, I was mindful of the presence on
the Court of Justice Hugo Black, who had
taken the oath of a Klansman early in
his polltical career, but who before and
during his service on the Court became
one of the greatest defenders of personal
llberties in American history. Judge
Carswell’s personal and professional rec-
ord gave no evidence of a similar abllity
to grow and change.

In fact there was clear evidence that
his views of 1948 were his views in 1970.
My search was for more than evidence.
I searched for a measure of the man and
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found he did not measure up to the
standard the Senate must set If public
confidence in the Court is to be sus-
talned.

I asked: “What kind of man is he?”
That is a difficult question. The answers
are not readily found. But the question
is valid and the answers essential as a
Senator weighs his decision and votes
on a Supreme Court nomination. It is
imperative that we measure the total
man.

In this regard, I repeat today what I
sald on March 19, 1970, during the de-
bate on the Carswell nomination:

In short I say our responsibliity goes far
deeper, We are concerned not only with the
integrity and honesty of the nominee, but
also with the competence, ability and quali-
fications above and beyond the man’s moral
fitness to sit on the highest bench of the
land.

These qualifications can be discerned
in the human qualities of a nominee
which are pertinent to confirmation be-
cause, In Frankfurter’s words, a Justice
is more than “the impersonal vehicle of
revealed truth.”

Judge Learned Hand once discussed
the appropriate qualifications of great
jurists. He said in part:

They must be aware that there are before
them more than verbal problems; more than
final solutions cast In generalizations of uni-
versal applicability. They must be aware
of the changing soclal tensions In every
soclety which make it an organism; which
demand new schemata of adaption; which
will disrupt it if rigldly confined.

In assessing past nominees to the Su-
preme Court, I have sought in measuring
the “total man” to judge the candidate’s
awareness of and sensitivity to “changing
social tensions.”

In this regard, it is, and must be, ap-
propriate that we consider a nominee’s
actions angd attitudes with respect to civil
rights. I believe that a nominee’s affirma-
tion of the progress we have made in
assuring equal treatment and opportuni-
ties for all Americans is a prerequisite for
confirmation, I have applied this yard-
stick in the past; I have used it in respect
to the nomination now before us and I
shall hold true to it as long as I am a
Member of the U.S5. Senate,

For I belleve that the Natlon’s highest
tribunal has renewed the promise of
liberty and equality, and that it can
never renege on this sacred promise.

Mr. President, during the proceedings
on past Supreme Court nominees, I have
said I could vote to confirm a conserva-
tive, a southerner, and a strict construc-
tionist. I voted with confidence to confirm
the nominatin of Lewis F. Powell, Jr., to
be Associate Justice of the Supreme
Court.

But I regret that on the basis of his
record I do not have that confidence in
Willlam H. Rehnquist and I am com-
pelled to vote against his confirmation.

Since I announced my decision last
Thursday to oppose Mr. Rehnquist’s
nomination, additional information as to
Mr. Rehnquist’s disposition to human
rights has surfaced.

In its December 13 issue, Newsweek
reported that while a clerk to Justice
Robert Jackson in 1952, the nominee
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wrote a memorandum declaring that the
“separate but equal” doctrine laid down
by the Court in Plessy against Ferguson
in 1896, in Mr. Rehnquist’s words, “was
right and should be reaffirmed.”

This memo further stated:

Regardless of the Justices’ individual views
on the merits of segregation . . . It qulte
clearly 15 not one of those extreme cases
which commands intervention from one of
any convlction. . . . To those who argue that
“personal” rights are more sacrosanct than
“property” rights the short answer 18 that
the Constitution makes no such distinction.
To the arguments made by Marshall—Thur-
good, not John—that a majority may not de-
prive a minority of its constitutional rights,
the answer must be made that while this
15 sound in theory, in the long run it is the
majority who will determine what the con-
stitutional rights of the minority are.

Heaven help us, Mr. President, if this
is the answer.

Mr. Rehnquist was 28 years old when
he wrote that memo and when he pre-
dicted that the Court’s efforts to protect
minorities would “fade in time, too, as
embodying only the sentiments of a
transient minority of nine men.” Two
yvears later Justice Jackson joined in the
unanimous decision in Brown against
Board of Education, which declared
segregated schools to be inherently equal.
The Court’s efforts to protect minority
rights did not “fade in time.” Neither
did William Rehnqulst’s resistance to
efforts to protect these rights.

As I did in the case of Judge Carswell,
I searched for evidence which might in-
dicate a change and growth in Mr, Rehn-
quist’s attitudes. I looked for Indications
that the nominee had grown away from
the position he stated in his 1952 memo,
But I did not, I could not, find such evi-
dence.

On the contrary, my thorough anal-

ysls of Mr. Rehnquist’s record reveals g
continued and disturbing pattern of in-
sensitivity to human rights. The record
is devoid of any assurance that, if con-
firmed, he would not seek to undo the
slow, steady progress we have made.
Rather, the evidence suggests that, if
confirmed, he might actively press to
move the Court away from its commit-
ment to equal protectlon and opportu-
nity.
Since his 1952 memo, I find, time and
agaln, a consistent pattern in Mr. Rehn-
quist’s personal activities, writings, and
opinions throughout the 1960’s when he
practiced law in Phoenix. What is clear
from a review of available Information
is that, while our Nation forged ahead
into new dimensions of equal opportu-
nity and treatment for its people, Mr,
Rehnquist clung tenaciously to a narrow
view of the rights of man.

The years of 1964, 1966, and 1967 were
years of hope for the long-disillusioned
minorities. Congress began to move, as
the Supreme Court had earlier, to insure
that human rights were upheld. Yet, in
each of these years, Mr. Rehnquist vigor-
ously opposed progress in human rights.

On June 15, 1964, as a “lawyer without
a client,” William Rehnquist appeared
before the city councll of the city of
Phoenix to argue agalnst adoption of an
ordinance guaranteelng equal rights of
access to public accommodations.
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There was nothing ambiguous about
his speech. It was an eloquent, but, in
my judement, totally misguided, defense
of the propesition that properiy rights
rank higher than human rights. Let me
repeat his words:

Here you are talking about a man’s private
property and you are saying, In effect, that
people shall have accesa 10 the man’'s prop-
erty whether he wants 1t or not.

Fortunately, his testimony did not
convince the c¢ity ecouncil which unani-
mously passed the ordinance the fol-
lowing day. Undeterred, Mr. Rehnquist
reiterated his views in a letter to the
editor, published in the Arizona Republie,
June 24, 1964. Within weeks the Con-
gress of the United States passed the
historic Clvil Rights Act of 1964 with its
broad public accommodations provisions.

Mr. Rehnquist now claims a change
of mind on this issue. In his testimony
before the Judicliary Commitiee last
month, he said:

I think the ordinance really worked very
well In Phoenix. It was readily accepted,
and I think I have come to reallze since,
more than I did at the time, the strong
concern that minorities have for the recog-
nition of these rights. I would not feel that
same way today about it as I did then,

Mr. President, it is incredible to me
that any man did not know how strongly
minorities felt about their rights. Minor-
ities feel just as strongly about their
rights, if not more strongly about their
rights, than majorities feel about thelr
righis. That is what is happening all over
the world today. People are claiming and
crying and fighting for thelr rights.
Minorities who have been oppressed for
centuries are fighting for their rights.
How can an intelligent man—and Mr.
Rehnquist is an intelligent man—not
have known in the 1960’s that minorities
felt so strongly about their rights? Then
in 1971, when he came before the Sen-
ate Committee on the Judiciary to he
confirmed for the Supreme Court of the
United States, our highest tribunal, he
said that now he understands how
strongly minorities feel about their
rights.

Mr. BAYH. Will the Senator yield?

Mr, BROOKE,. He does not say that he
was wrong in 1967. He does not say that
at all. He just says the Phoenix, Ariz.,
ordinance worked well—as though he
were surprised that it would work well—
and that, therefore, since it did work
weli, and because he now understands in
1971 how sirongly minorities feel about
their rights, he has changed his mind
and perhaps today he would not say
what he said in 1987.

Yes, I shall be very pleased to yleld

Mr. BAYH. I just want to reempha-
slze—and the Senator has done s0 on
his own valltion—the fact that although
the proponents of Mr. Rehnguist said,
well, now, he really does not believe that;
it may have been bad to write that
memorandum back in 1952 in reference
to the case of Brown against Board of
Education; it may have been bad not to
have wanted black people in the drug-
stores of Phoenix in 1964—at a time
when this city was alive, when hundreds
of thousands of people became aware
of that great 1964 Civil Righis Act—
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it may have been bad in 1967 for him to
have taken issue with the superintendent
of schools in his efforts to desegregate
the school system of Phoenix, but this is
a new Mr. Rehnquist in 1971. They say
he really does not belleve in this any
more.

As the SBenator from Massachusetts
has pointed out, he has not said that he
was wrong in 1964; he has not said that
the philosophy presented in Brown
against Board of Education is a good
philosophy; he has fallen back on the
argument that we did not get quite as
many bloody noses out of the public ac-
comodations ordinance as he had an-
ticipated.

I wonder if the Senator from Massa-
chusetts shares concern, as does the Sen-
ator from Indiana, that it is too late to
remake Brown against Board of Educa-
tion. That is the law of the land, and to
try to look with hindsight at what a man
who has now made certain statements
relative to Brown against Board of Edu-
cation some feel now is not important.
But we have to look at his philosophy,
and the thought processes that he used,
and the assessment of various values of
the Constitution that he used, to deter-
mine how he would judge should another
Brown against Board of Education—a
simnilarly dramatic landmark case—come
before the Court.

Does the Senator from Massachusetts
have concern about the sensttivity and
the humanitarian nature of a nominee
who looked so coldly and callously at
blacks with regard to personal rights as
that expressed by the nominee, given an-
other case like this, as there are bound
to be several?

Mr. BROOKE,. Mr. President, I cer-
tainly am very much concerned about
Mr. Rehnquist’s insensitivity in this area.
I am very much concerned at the thought
of confirming the nomination of a man
for the Supreme Court of the United
States who, after making the statement
he did in 1967, comes before the Senate
Judiciary Committee in 1871 and asks
the members to vote favorably upon his
nomination and report his nomination to
the full Senate, vet even then does not
feel strongly enough about basic human
rights to say categoricaliy, without any
equivocation whatsoever, that he now
thinks differently. I searched the record.
I read it thoroughly. I find no such lan-
guage contained herein, I cannot inter-
pret what I have read in the record to
mean that he has changed his view, no
matter how much I may stretch that rec-
ord or that language. I cannot find it
anywhere in the record. Let me just read
the words again:

I think the ordinance really worked very
well 1n Phoenix. It was readlly accepted, and
I think I have come to realize since, more
than I did at the time, the sirong concern
that minorities have for the recognition of
these rights. I would not feel that same way
today about it as I did then.

Nowhere there in those words I have
Jjust read do I find a rejection of the
philosophy of hils statement in 1967—
nowhere,

Mr. BAYH. Mr. President, will the Sen-
ator yleld?

Mr, BROOKE. I yield.
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Mr. BAYH. The Senator from Indiana
sal through every word of that testimony,
and it iz not there. The interpretation for
which the Senator from Massachusetts
searched, I also searched for. I asked
questions trylng to get this type of dis-
avowal, It is pot there, I think we have
an alarming consistency between the
language and the rhetorie throughout his
career and the reasoning in his Brown
against Board of Education memoran-
dum to Justice Jackson.

Mr. Rehnquist then said the Constitu-
tion—I will paraphrase it very badly, be-
cause he stated it very articulately, but
in essence he said—the Constitution does
not give preference to personal rights
over property rights. There is great con-
sistency between that language in 1952
and the language in the letter to the
editor about the Phoenix public accom-
modations ordinance, and, indeed, the
integrated versus segregated society
language in the 1967 letter. So it at least
shows the same belief that he had in
1964, 1966, and 1967 as he had in 1952,

I thank my colleague for yielding.

Mr. BROOKE. To go on, Mr, President,
Mr. Rehnquist’s *change of mind”—in
quotes—came slowly, even though it was
welcome. It came slowly.

In 1966 he opposed two important pro-
visions of a model State Antidiscrimina-
tion Act. One would have permitted an
employer with the approval of a State
agency, to voluntarily hire new employ-
ees to fill vacancies in such a way as to
reduce or eliminate racial, religious, or
sex imbalance in its work force. The other
provision also opposed by Mr. Rehnquist
was designed to prohibit “blockbusting”
tactics by which some realtors profited
from racial fears.

Mr. Rehnquist moved to delete this
provision because of what he considered
to be “constitutional and policy” ques-
tions. Once again his opposition was
overruled.

One vear later, and only 4 yvears ago,
Mr. Rehnquist voluntarily entered the
debate on de facto seeregation within
the Phoenix Public Schooi System with
a letter to the editor published in the
Arizona Republic of September 9, 1967.
Mr. Rehnquist’s letter responded o a
series of arficles in the Republic outlin-
ing the “integration program” for Phoe-
nix Hieh Schools proposed by the Super-
intendent of Schools, Dr. Howard Sey-
mour. Mr. Rehnqulst was as vehement
on this issue as he had been before: he
opposed any mechanism which wouid
compromise the traditional neighbor-
hood school concept. He wrote:

Mr. Seymour declares that we “are and
must be¢ concerned with achleving an Intée-
grated society.” Once more, it would seem
more appropnate for any such broad decla~
rations to eome from policy-making bodles,
who are directly responsible to the electorate,
rather than from an appointed administra-
tor, But I think many would take lssue with
his statement on the merits, and would feel
that we are no more dedicated to an “inte-
grated” soclety than we are to a “segregated”
soclety; that we are Instead dedicated to a
“free' soclety in which each man 1s equal
before the law, but in which man is accorded
the maximum smount of freedom of choice
in his Individual activities. The neighborhood
school concept, which has served us well for
countless years, 18 qulte consistent with this
principle,
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In that letter, Mr. Rehnquist upholds
the point of view expressed in his 1852
memorandum. In 15 years, and notwith-
standing the Supreme Court’s unani-
mous decision in Brown against Board
of Education, it is apparent that William
Rehnquist has remained unmoved and
unchanged.

Particularly, I reject Mr. Rehnquist’s
assertion that—

We are no more dedicated to an “inte-
grated” society than we are to a “segregated”
society.

I am convinced that we are a free so-
ciety seeking full freedom of opportunity,
which shall lead us to Integration. Thus,
I belleve we are dedicated to an inte-
grated society.

The United States of which I dream
can only be achieved in unity. In my
opinion, we cannot have a division of the
races. I have always opposed bhlack sepa-
ratists and white separatists. I have also
opposed those who advocate a lalssez-
falre course and treat as equal the con-
sequences of integration and segregation.
Segregation is a lingering evil of the
past; integration 1s an abiding goal of
the future. They cannot he equally
weighed. Yet only 4 years ago, Mr, Rehn-
quist so weighed them.

In hearings before the Judiciary Com-
mittee, Mr. Rehnquist still had not re-
canted his view though he has had am-
ple opportunity to do so. Rather he has
sought to explain away his statement in
the narrow context of busing, though
nowhere in his letter is there any men-
tion of husing. His original statement was
broadiy, not narrowly, based. It dealt
with far more than the Phoenix School
Bystem; it was Mr. Rehnquist’s state-
ment of his strong belief that this was the
proper course for the Nation.

Mr, President, to summarize there Is a
persistently disturbing pattern in Mr.
Rehnquist’s record in the 1980's. The
Nation was moving forward; Mr. Rehn-
quist was looking back. In 1964, the
nominee opposed a Phoenix public ac-
commodations ordinance while Congress
was In the process of passing the Civil
Rights Act of 1964, In 1966, the nominee
sought to delete equal employment and
anti-“blockbusting” provisions from a
Model State Civil Rights Act, as Presi-
dent Johnson began to enforce title VI
of the Civil Rights Act of 1964 to elimi-
nate de jure segregation in Southern
school districts. In 1867, Mr. Rehnquist
wrote that “we are no more committed
to an ‘integregated’ society than we are
to a ‘segregated’ society,” as Justice
Thurgood Marshall was appointed to the
Supreme Court.

From this pattern, I reluctantly con-
clude that there 1s little evidence to sup-
port the contention that William Rehn-
quist has had an appreciation for and a
sensitlvity to the needs and rights of
individuals, On the contrary, his record
gives every indlcation that he remains
unappreciative of and Insensitive to
changing social tensions. His own words,
presumably written after careful thought
and study reveal a persistent unwilling-
ness to permit the law to be used for
the purpose of promoting equal justice
under the law for all Americans.

Mr, President, disturbing as Mr. Rehn-
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quist’s record was during the 1960’s, I
wanted to find evidence of growth or
change.

In pursuit of evidence to this effect, I
encountered an obstacle to complete in-
quiry—the nominee’s position as Assist-
ant Attorney General, Office of Legal
Counsel. From the day he assumed this
position, it i1s almost impossible to sepa-
rate William Rehnquist, the man, from
William Rehnquist, the President’s ad-
vocate. Whatever the merits of the nomi-
nee’s invoking the lawyer-client privi-
lege on a number of issues, the result was
to make sparse his public record and to
preclude full assessment of his growth
and change since 1967.

In the interval between his 1967 letter
to the editor and his nomination on
October 21, 1971, I find only one state-
ment by Mr. Rehnquist concerning civil
rights that could be construed as per-
sonal and not made on behalf of the Jus-
tice Department. In a letter to the editor
of the Washington Post rebutting an edi-
torial critical of Judge Harrold Carswell,
Mr. Rehnquist wrote:

My criticism of your editorial, however,
goes beyond these misimpressions, The Post
is apparently dedicated to the notlon that
& Supreme Court nominee’s subsceription to
& rather detalled catechism of civll rights
decisions i the equivalent of subacription to
the Nlcene Creed for the early Christlans—
sdherence to every word 18 & prerequisite to
confirmation in the one case, just aa it was to
salvation in the other.

The contemptuous tone of Mr. Rehn-
quist’s letter is almost as disturbing as
its content. He abruptly dismisses those
who have championed civil rights and
two decades of judicial progress. The let-
ter offers additlonal evidence that Mr.
Rehnquist had not moved away from the
apparent insensitivity to human needs
and human rights he expressed in 1952
and evidenced throughout the 1960’s,

Mr. Rehnquist apparently has never
heen reconclled to the faflure of hls
prophecy that the Court’s efforts to pro-
tect the rights of minorities would “fade
in tlme.” Eighteen years passed and the
Court’s efforts did not fade, but instead
grew brighter and a Nation moved ahead.
“Personal” rights were held sacrosanct
by nine men who embodied a permanent
sense of equal justice for all Americans.

We cannot, or should not, now undo
the progress this country has made,
Those who look to the Supreme Court
for fairness, for justice, for equality,
must not be disappointed. The Ameri-
can people must continue to be confident
that the Naton’s Highest Court will ful-
fill its promise. I believe that the con-
firmation of William Rehnquist would
strain this confidence, -

Mr. President, as I sald at the tlme
I announced my opposition to two pre-
vious nominees to the Supreme Court,
it 1s a painful experience for me to seek
to deny any man the opportunity to
achieve the highest honor his profession
has to offer. Nor do I lightly seek to
deny the President of the United States,
and the leader of my party, the oppor-
tunity to name a man of his choice to
our Highest Court.

But, Mr. President, I feel it is my re-
sponsibility as it is the responsibillty of
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every one of us in the US. Senate, to
insure that our Nation must go forward
and never backward. One of the most
important questions before us is; Will
William Rehnquist, on the basis of his
record as a member of the Court insure
equal justice under law? I ask each of
my colleagues to carefully consider the
total man whose nomination is before us.
I ask that they consider his attitude and
actions in the context of the mid and
late 1960’s. I ask that they consider if
on this record, they can support William
Rehnquist with the confidence that, un-
der the law, every American will he
treated fairly, justly, and impartially
and have an equal opportunity to live,
learn, and earn.

Mr. President, I speak In the belief
that all the people of the United States
must have confidence in their system of
government. We are charged with sus-
taining that confidence. Thus we must
also ask: Will the confirmation of Wil-
Uam H. Rehnquist serve to bolster the
confidence of the people in our system
of laws?

Mindful of the four words inscribed
on the Court, I have concluded that Mr.
Rehnquist is not the right man at this
crucial period in our history to reas-
sure the people that the Court will hold
true to its sacred dictum of “equal jus-
tice under law.”

I respectfully ask my colleagues to re-
view my reasons.

Mr. BAYH. Mr. President, will the
Senator yleld?

Mr. BROOKE. I yleld.

Mr. BAYH. Having sat through the
bulk of the Senator’s remarks and hav-
ing discussed the merits and the respon-
sibilities that each of us has as an indi-
vidual, I must say that I am deeply im-
pressed by the Senator from Massachu-
setts. I think both of us waged a com-
mon struggle in our own mind as to what
we should do with respect to this nomi-
nation. Both of us have reached the
same conclusion. I must say that I have
not heard that conclusion and the rea-
sons for substantiating such a conclu-
sion more eloquently expressed on this
floor than has heen done by the distin-
guished Senator from Massachusetts,
and I am deeply moved.

Mr. BROOKE. 1 thank the distin-
guished Senator from Indiana for his
very generous comments relative to my
remarks on the Rehnquist nomination.
I know how deeply the Senator feels
about the need to have only the best men
and women serve on the Supreme Court
of the United States. I know how zeal-
ously he has guarded the rights of the
people of the Unlted States in the selec-
tion of Supreme Court nominees.

I feel, as does he, that the Senate has
a grave responsibility in the authority
vested in it to advise and consent as to
Bupreme Court nominees. I know the job
he has done on the Judiciary Committee
in trying, in all fairness to the nominee
and in keeping with the high responsibll-
ity of the Senate, to investigate, to in-
quire, to ask and to search for all evi-
dence he could find, favorable as well
as unfavorable—because, certainly, my
colleague wants to find favorable evi-
dence, as we all do.
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I know how painful it has been for
him. I certainly would have hoped that
in fillng the vacancies on the Court, our
President—because he is the President
of the Senators from Indiana as well as
my President—could have sent us two
names that we could have proudly en-
dorsed and whose nominations we could
have confirmed. One of his nominees,
obviously, was a man that at least 89
out of 90 of those who had the oppor-
tunity to vote for confirmation believed
was an outstanding appointment to the
Court. Now we have the second name,
which gives us very serious concern.

S0, Mr. President, I am very gratified
that the Senator from Indiana has been
able to hear some of the remarks I have
made concerning this nomination. I am
sure that much will be said on the floor
of the Senate before the time for actual
vote on this confirmation, I have never
been able to predict—hor have I ever
attempted to predict—what the Senate
would do on any vote. I do not know
now, and I do not nhow predict. But I do
helieve that we perform no greater serv-
ice than the one we perform in giving
full and careful consideration to ap-
pointees for the Supreme Court of the
Unite@ States.

Mr., Rehnquist Is a relatively young
man, I believe he is some 47 years of age.
If God is kind to him, based upon life
expectancies, Mr. Rehnquist could live
for many years to come. I hope and pray
that he does, If my colleagues should see
fit to confirm his nomination and he
should sit on the Supreme Court of the
United States, he could be on that Court
during our lifetimes, during the lifetimes
of our children, and into the Nfetimes of
our children’s children. Mr. Rehnquist
has already demonstrated not only that
he is an intelligent man but that he is an
aggressive and an active man. I think it
would be fair to conclude that Mr. Rehn-
quist could be classified as an activist. An
activist, in my opinion, is one who does
things, gets things done, who leads and
has people follow him.

I am sure that, rather than sitting on
the Court and writing opinions, Mr.
Rehnqulst would be an influence on any
court on which he sat. I believe I am be-
ing fair in this assessment of Mr. Rehn-
quist, based upon the evidence. That evi-
dence is that when he went before the
council in Phoenix, Ariz., he was not a
member of, to our knowledge, or an offi-
cer of, to our knowledge, any pariicular
group, but he was acting on his own ini-
tiative. The evidence as to his aggres-
siveness 1s the fact that even affer he
failed to convince the council, he con-
tinued moving In that general direction
because he had such strong views.

There is nothing wrong with that, of
course. It is good to have men with strong
views, men who are activists. The Nation
would be stifled and stymied without
them. I merely point this out because I
believe that if Mr. Rehnquist were to bhe
confirmed and sit on the Supreme Court,
and if his views have not changed from
the 1950’s and the 1960’5, as I have dis-
cussed In specifics this afternoon, then he
could be an influence, In my opinion, for
wrong on the Supreme Court of the
United States, which could conceivably
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take the Nation back rather than con-
tinuing its forward progress,

Thus, Mr. President, I will conclude by
saying that I have great faith in the In-
telligence, the integrity, and the insight
of my colleagues In the Senate.

Mr, HART, Mr, President, will the dis-
tinguished Senator from Massachusetts
yvield briefly ?

Mr. BROOKE. I am very much pleased
to yield to my distinguished colleague
from Michigan.

Mr. HART. Mr. President, unfortu-
nately for me I was not able to be in
the Chamber to hear all the remarks
of the distinguished Senator from Mas-
sachusetts but I did have the opportunity
to hear several of the point that he
made.

One In particular which I believe will
be helpful for us, and may add to the
wisdom which will be reflected in the
rolleall on this nomination, is the sug-
gestion that we attempt to understand
as fully as we can the sensitivity of mi-
nority groups in America when we are
talking about a man for the Supreme
Court.

As we look around at ourselves in the
Benate, it i3 evident that this is a body
of men elected by the people. We are
pretty white. We are pretty male, and
we are pretty old. That, I take it, is a
reflection of the popular will. We also do
not have to worry personally about re-
ducing qualifications for food stamps
around here—and neither does the
Chief Executive, He can be described in
the same way. He is popularly elected.

I believe that describes, with the over-
simplification of a shorthand label, and
with fair accuracy, two of the three co-
equal branches of Government,

It helps us understand why those who
are poor, those whose educational op-
portunities have been limited, those who
are In minorities of one or another cate-
gory, correctly understangd that it is the
third branch of Government, the Su-
preme Court—which is not the reflection
of a momentary majority—to which
they must look for heip and under-
standing,

Better than any Meinber of the Sen-
ate, the distinguished Senator from
Massachusetts (Mr. BROOKE) can remind
us of that.

Sometimes it 1s suggested that those
of us who ralse the question about this
nominee—and have ralsed it about oth-
ers—that he has not demonstrated a de-
vollon to the great principles of civil
rights, are flyspecking or looking for an
alibi to vote against them. But that is
the exact description that President
Nixon used when he accepted his party’s
nomination in Miami: that the kind of
judge we should look for 1s someone who
has demonstrated devotion to those great
principles of civil rights.

What we are hoping our colleagues will
agree, when the record is on the desk
of each Senator, and in the views filed by
the four of us is first, that there is no
such demnonstration of devotion at any
period in the life of this nominee and,
second—which I think is the more im-
portant point for us to attempt to de-
velop—that there are significant actions
in the career of the nominee which do
reflect a lack of sensitivity and a lack
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of appreciation of those values which the
minorities in this country hope we will
identify before we put a man on the
Supreme Court.

The remarks of the distinguished Sen-
ator from Massachusetts are helpful in
many ways; I rise only to thank him for
making this particular point.

I hope that I have not given offense in
suggesting that it may be completely
understandable, but nonetheless un-
fortunate, that unless one has to scratch
for food, unless he has to ask to be ex-
cused for being different from the ma-
jority, he is not golng to get the point
that some of us are trying to make
around here; namely, that the Supreme
Court is the one branch of Government
where we hope the will of the moment,
the cry of the pack, the popularity or the
unpopularity of a person or program,
will not be the dominant influence hut
rather that the Court will be influenced
solely by the constitutional safeguards
which the Founding Fathers built, in
order to protect against the whim of the
moment, no matter how overwhelming
the majority may be at a glven time.
That is why the President was right,
absolutely right, when he said that in
the men and women who interpret our
laws we should look for qualities that
demonstrate a devotlan to the great
principles of civil rights. He said that,
and I echo him; however, I find nothing
in the record of the nominee that would
support the conclusion that there is in
his career any demonstration of such
devotion.

I thank the Senator from Massachu-
setts.

Mr. BROOKE. Mr. President, the dis-
tinguished Senator from Michlgan has,
as always, made a fine, rich contribution
to the colloquy. He speaks of his own
personal dedication and devotion to the
principles which he has enunciated. I
know that he has glven very serious
thought to all of the Supreme Court
nominees whose names have been pre-
sented to the Senate for confirmation in
the many years he has served in the
Senate.

Like the Senator from Michigan, 1
have been somewhat annoyed when
people or the press would indicate that
we are looking for ways to deny confir-
mation, I can very truthfully say that in
the 5 years I have been serving in the
Senate, I have never known any Member
of the Senate to look for ways to vote
against confirmation. It has been quite
the reverse, All the Members of the Sen-
ate have looked always for ways to sup-
port confirmation.

I would go so far as fo say—and I
think I am correct—that there 1s a pre-
sumption in favor of confirmation, &
presumption of innocence, if you will,
and that the burden has always been the
other way, that one had to get evidence
to prove that a2 man was not Supreme
Court quality or material.

That does not do away with our re-
sponsibility to look at the record in
depth—the total record—hefore we cast
a vote,

Here we are creating a third coequal
branch of the Government. The Presi-
dent appoints and we confirm, It is qulte
different from Cabinet appointees,
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I may have differed with Mr. Butz’
qualifications and some of the things he
said or stood for in voting for his nomi-
nation as a member of the President’s
Cabinet. But he is the President’s man.
He serves at the will of the President.
The President named him and the Presi-
dent can discharge him. However, the
Supreme Court, the judiciary, does not
and should not serve at the will of the
President. The members of the Supreme
Court will be there long after the Presi-
dent has served his term, It Is a very
serious responsibility and one that can-
not be taken lightly.

In the main we have to go to the Jus-
tice Department, the Investigative branch
of the executive department, to get in-
formation pertaining to potential ap-
pointees to the Court.

We depend upon the Justice Depart-
ment very heavily for information con-
cerning Presidential nominees to the
Court. We have limited staff facilities for
independent investigations and inquirles
into the background, qualifications, and
qualities of nominees, We can also look to
an enlightened press, and look to citizens
of the United States who might have in-
dependent knowledge of a nominee.

Sometimes it takes time. In most in-
stances it takes time bhefore we can get
all of the information pertaining to a
particular nominee for the Supreme
Court. And thus it is rather disturbing
when some think that by looking into the
record, by really doing our joh, we are
either delaying or searching for adverse
information about any particular nomi-
nee for the Court. I think we should take
all the time we need.

I am opposed to fllibustering. I have
never partlcipated in filibusters and 1
never shall. I have signed cloture mo-
tions, I have always voted for cloture
when in my own mind I have made a de-
termination that ample time had been
given for debate on a particular issue.
In the Rehnquist case I will do the same.
When ample time has been given and the
matter has been debated fully and the
qualifications of this partlcular nominee
have heen discussed, I will then personal-
1y sigm a cloture motion and will vote for
cloture.

That does not mean by any means
that I believe we should not have full
debate and full discussion on his quali-
fications for perhaps the highest position
. In our National Government.

Mr. President, I know that we had all
hoped that our session would have been
concluded by now. It has been a long ses-
sion. Many debates, many bilis, many is-
sues and many decisions have heen made.
The leadership is attempting to bring this
session to a conclusion, And it is unfor-
tunate that In the waning days of the
session we are confronted with a nomi-
nation that gives many of us concern and
perhaps even alarm. However, that {5 a
fact.

So we are compelled to stay in session
and debate the nomination and continue
our other work until such time as the
Benate works its own will on the nomi-
nation. As I sald previously, I do not know
when that will be,

I have heard many liken Mr. Rehn-
quist’s case to that of other distingulshed
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jurists in the past who had belonged to
organizations or made statements, and
have said that if we who are now oppos-
ing the nomination of William Rehn-
quist had been in the Senate, we would
have been most disturbed and perhaps
would have voted against them.

I am reminded of Mr. Justice Hugo
Black of the great State of Alabama, who
perhaps was cited more often than any
other for this proposition. But if one
were to examine the record of Hugo Black
one would find, contrary to the beliefs
of many, that Mr, Justice Black had
shown evidence of change, great evidence
of change, prior to his appointment and
confirmation to the Supreme Court of
the United States.

Oh, that I could have found such
change jn the record of William Rehn-
quist, As I said, I searched for that
change. Instead of change, I found more
evidence that there was no change, and
this disheartened me. It disheartened me
because I would have liked to have voted
for his confirmation. It disheartened me
bhecause President Nixon had nominated
him. It disheartened me because when
I met him, he was very candid and very
honest and very forthright. He told me
of things in his record which had not
come out in the press, certainly not
in the hearings, because our meeting was
prior to the hearings.

Some weeks before these facts were
public information, he gave me names
of people to whom I could talk in Phoe-
nix, Ariz. I called those people, I asked
him about some people to whom I could
talk here in Washington, D.C., and in
the Justice Department. He gave me
those names, and I called those people.
As I sald, his candor, his forthrightness
were qualities that I admire in him, as
in any man. Candor is a prerequisite, in
my obinion, for service on the Supreme
Court, and it was taken In serious con-
slderatlon last Thursday when I finally
arrived at my own personal decision as
to this nomination.

When I ecalled Mr. Rehnquist on
Thursday afternoon, I said to him, in
essence:

Mr. Rehnquist, I have tried very hard
to find evdence which would warrsnt voting
afirmatively for your nomination.

I went on to tell him exactly what my
procedure had been and the course that
I had followed, and why I could not vote
affirmatively for him.

I do not think I am much different,
Mr. President, in this respect from my
colleagues. I think each of them in his
own way goes through certain procedures
before arriving at such a crucial deci-
sion. I think, Mr. President, that the
Nation should be pleased that 100 Mem-
bers of this body charged with this re-
sponsibility—a rather awesome respon-
sibility, I might add—take that respon-
sibliity so seriously and give these nomi-
nations every consideration. This is the
only way—yes, the only way—that we
can be assured that we will have the
best possible Supreme Court.

Perhaps, Mr. President, with some
very few excepiions, I think one will
find that this system has worked magnifi-
cently. Every American citizen should
be proud; every Amertcan citizen should
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be secure and confident in the knowl-
edge that we have a Supreme Court with
the powers that are vested in it, and with
the procedure that we have for selecting
that Court.

Mr, President, I come to the conclu-
slon of my remarks this afternoon with
regret that I had to make them, but with
confidence that I have done everything
possible that I could have done in ar-
riving at this conclusion. As I sald, I
hope that my colleagues will listen to
my reasons, as I have listened to and
read theirs,

Mr. President, I suggest the absence
of a quorum,

The PRESIDING OFFICER. The clerk
will call the roll.

The second asslstant legislative clerk
proceeded to call the roll.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded,

The PRESIDING OFFICER. Without
objection, it is s0 ordered.

The Senator from Michigan is recog-
nized.

Mr. BYRD of West Virginia. Mr, Pres-
ident, will the Senator yield, without los-
ing his right to the floor?

Mr. HART. I yield.

ORDER FOR RECOGNITION OF
SENATOR MONTOYA TOMORROW

Mr. BYRD of West Virginia, Mr. Pres-
ident, as in legislative session, I ask
unantimous consent that following the
remarks of the two leaders under the
standing order tomorrow, the Senator
from New Mezxico (Mr. MoNTOYA) be rec-
ognized for not to exceed 15 minutes,

The PRESIDING OFFICER. Without
ohjectlon, it is so ordered.

Mr. BYRD of West Virginia. I thank
the Senator for yielding,

NOMINATION OF WILLIAM H.
REHNQUIST

The Senate continued with the cone-
sideration of the nominsation of William
H. Rehnquist to be Associate Justice of
the Supreme Court of the United States.

Mr. HART. Mr. Presldent, in the indi-
vidual views of the Judiciary Commitiece
report, I have expressed my opposition to
the nomination of William H. Rehnquist,
Today, if I may, I wish to highlight four
aspects which I think should be kept in
sharp focus as each of us deliberates and
resglves how we shall exercise our con-
stitutional responsibility of advising and
consenting to or withholding our consent
to the nomination,

First, there is the question of a nomi-
nee’s philosophy. Just what does that
elusive phrase mean? Second, there is the
problem of the nominee’s effort to ob-
scure his own perscnal views from the
Benate, perhaps {0 a degree unprece-
dented. Third, there is the nominee’s rec-
ord in the area of civil rights—and on
this point, a few moments ago, in reac-
tion by way of responding to a speech by
the Senator from Massachusetts (Mr.
Brooke) I touched upon that issue.
Fourth and finally, there is his approach
to the balancing of individual liberties
against the pressure of government re-
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straint, or, in short his record on civil
liberties.

From reading some news stories and
listening to speeches, one might casually
conclude that the nominee is being pil-
lorled merely because he is not in lock-
step with the political philosophy of
those who oppose him. But I think ob-
servers would be compelled to agree that
many of those opposed to Mr. Rehnquist
did not oppose Mr. Powell, did not oppose
Mr. Burger, and did not oppose Mr.
Blackmun, even though we disagreed
with their specific views on some of the
1ssues which will undoubtedly come be-
fore the Court.

It has been suggested that, upon ana-
1yzing the record, each Senator can come
to only one of two conclusions.

This is the theme that underlies many
of the newspaper and media commen-
taries: either that Mr, Rehnquist’s views
and actlons identify him as a right-
wing extremist or that they show him
only to be a zealous advocate for reason-
able positions on controversial issues,
I think that is & crude distortion of the
positlon expressed in the indlvidual
vlews that we filed in the report from the
Committee on the Judiciary. But there is
& third conclusion which each Senator
may draw from this record. It is the con-
clusion to which I have come. It is the
conclusion that Mr. Rehnquist has in-
dicated indifference, perhaps a precise
enough word, to racial discrimination,
and shown an unwillingness to seek its
legal redress.

Whatever the reasonableness of any
oneé position he has endorsed in the area
of restrictlng indlvidual lberties, his
record is consistently on the side of en-
hanced governmental power, and gives
short shrift to the values underlying the
Bill of Rights,

I think that is what this debate should
be all akout, and I express the hope that
my colleagues will study the record with
that frame of reference in mind, as the
measure to be applied to the nominee.

I make no charge of extremism, but I
have concluded that he neither appre-
ciates fully nor approaches openmind-
edly the fundamental values of human
equality and individual liberty promised
all Americans by our Constitution.

It is 1971, and I submit that no person
with that background—of whatever po-
litical philosophy or judicial philos-
ophy—ought to be confirmed by the Sen-
ate to sit on the Supreme Court.

In the recent debate about the pro-
priety of inquiring into a nominee’s phi-
losophy, a great many different elements
have been discussed under that term. The
term “judicial philosophy” traditionally
refers to a Justice’s vlew of his role on
the Court, particularly in constitutional
adjudication—*judicial self-restraint,”
for example, or the so-called “strict con-
struction” of constitutional provisions.
These kinds of considerations are not
necessarily identified with a Justice’s dis-
position In the bdlancing of particular
constitutional interests.

We have all been aware of how slip-
pery these labels are at best, and how it is
impossible actually, with a lahel or a
brand, to encapsulate a great judicial
mind. Take, for example, Mr, Justice
Black: Here was a man who was the most
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Insistent of his brethren on the Court
upen followlng very literally the plain
text of the first amendment and the Bill
of Rights in general. Yet he was prepared
at other times to effectuate their purpose
in contexts where a literal reading alone
would clearty not suffice to do so.

One locks at the records compiled by
three eminent Justices, Holmes, Bran-
deis, and Frankfurter. They are three
men often cited as in the tradition of so-
called “judicial self-restraint,” and yet
they approached the traditional inter-
pretation of the Bill of Rights with great
vigor in landmark opinions which applied
those safeguards more broadly than the
Court had previously done.

Beyond “judicial philosophy,” there is
the nominee’s attitudes toward the sub-
stantive provisions of the Constitution as
they apply to the issues of the day, “The
great issues of our day,” as it 1s always
put by the contemporaries. The history
of the Senate’s role makes clear the
propriety of such considerations, and the
nominee before us now, in his earlier
writing, urged us to do Dprecisely this,
stating that it is our responsibility to
identify the philosophy of anyone who
is proposed for the Court.

We have been told more than once that
Mr. Rehnqulst will not let his personal
views affect his approach to the Con-
stitution—or as one of his supporters
very recently put it, that he will “ignore
his own philosophy in interpreting the
Constitution.” I think there has heen
some rhetorical fencing on this one, but
we kid ourselves if we pretend that one
can sort out Justices into those who do
and those who do not interject their per-
sonal views into constitutional inter-
pretation. The hard truth is that every-
hody does, and everybody must. It is in-
evitable. It is In the nature of man, Mr.
Rehnquist repeatedly acknowledged at
the hearing that all judges bring to the
Constitution their own attitudes, biases,
and values, the accidents of geography
and history, and all the things that make
us what we are at a given moment—
not Intentionally but Ilnevitably, and
particularly when the general phrases
of the Bill of Rights or the 14th amend-
ment must be applied to new problems.
As Mr. Rehnquist wrote In the Harvard
Law Review:

If . . . a different interpretation of the
phrases “due process of law” or “equal pro-
tection of the laws” (I8 desired) then men
sympathetic to such desires must slt on the
high court.

Then our responsibility would be to see
where Mr. Rehnquist’s sympathies le.

IO. COOPERATION WITH THE COMMITTEE

The Senate’s deliberation has been
marked by confusion about the Senate’s
duty to ascertain & nominee’s views as
best it can and the nominee’s right to
withhold that information from the Sen-
ate. Several very distinct elements have
been lumped under the general notion
of “privilege,” particularly in efforts by
Mr, Rehnquist’s supporters to suggest
that his evasion stands squarely on the
precedent of recent nominations. I sug-
gest that this is not correct.

First, in the case of several recent nom-
inees who have been sliting judges or
Justices, the Senate has genersally re-
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spected the demands of the principle of
separation of powers. Clearly, & judge’s
opinions are a matter of public record.
In those Instances, the nominees made
clear that they were not disavowing thelr
prior opinions for whatever use a partic-
ular Senator wished to make of the fact
that that was their opinion. There 1t
stood. At the same time, they resisted—
rightly, in my opinion—the efforts of
Senators to cross-examine them as to a
particular opinion they had written. For
any Senator to call a sitting judge to task
and force him to justify a past decision
surely breaches the basic principle of sep-
aration of power and the independence
of the judiciary. But that element, that
consideration, is obviously inapplicable
in the case of this nominee.

Second, every nominee is accorded
reasonable latitude to decline giving his
view of the proper result in a specific
factual situation or the application of a
specific principle to a particular set of
facts. This avoids the danger that a
nominee may be pinned down on par-
ticwlar cases likely to come before the
Court to the point that he would he
estopped from an openminded review
should his nomination be confirmed.

I think that Mr. Rehnquist has in-
voked the second doctrine as much—per-
haps more—than previous nominees, re-
fusing on this ground to answer even
general questions about his views on spe-
cific constitutional provisions. But he has
gone way beyond this and also claimed
“the attorney-client privilege” in what
he concedes is an unprecedented fashion.
It is in this third area that his refusal
to cooperate is unprecedented and—I be-
lieve and suggest—unjustified. Leaving
aside the serious question of whether a
Government officer In his position can
properly Invoke the attorney-client
privilege in this situation, Mr. Rehnquist,
himself, has revealed that he does not
take this excuse seriously, even in in-
stances which arguably do fall within
the traditional bounds of the attorney-
client privilege. For example, In regard
to the Justice Department’s pending
brief in the Supreme Courf on domestic
“security” wiretapping, he first sug-
gested that since his role had lnvolved
confidential advice to the Aftorney Gen-
eral under the attorney-client privilege,
it would be inappropriate for him to
share the nature of that advice with the
Judiciary Committee. Then, on the fol-
lowing day, he readily divulged his criti-
cism of the Department’s approach in
the lower courts and described his role
in revising the brief to stress other legal
grounds. Similarly, in regard to the
“Pentagon papers,” he indlcated freely
the character and nature of his confl-
dential legal advice to the Justice De-
partment.

His rationale for breaching this attor-
ney-client confidentiallty in these in-
stances was that the Department had
taken a public position, But that does
not change the fact that he has been
willing to detail his confidential advice.
Certainly, the attorney-client privllege
remains even though the clent’s ulti-
mate position, once decided upon, is pre-
sented to the court.

Moreover, Mr, Rehnquist has gone be-
yond the attorney-client privilege not to



December 7, 1971

divulge confidential legal advice. He has
declined to indicate whether his past
public statements represent his own
views or sgmebody else’s—even without
indicating whether they represent the
confidential legal advice he at one time
or another gave the Atiorney General.
It has bheen suggested that where he has
spoken as an advecate, he cannot be
asked to give his real position.

Surely, his defenders cannot have it
both ways, They cannot suggest that it is
unfalr to take as his position the alarm-
ing statements he has made while in his
present capacity—to tell us, in effect, “If
you only knew hls own views, you would
not be concerned”—and at the same time
sugeest that we cannot get his real views
because he has acted as an advocate.
Where does this leave the Senate in its
efforts to carry out its constitutional obh-
ligation? I suggest that we must take the
record as we find it, and if the nominee
unreasonably refuses either to explain
or to disavow the disturbing positions
he has taken, he does so at his peril. On
the basis of the best evidence offered to
the Senate, we must determine what
views, values, and attitudes he will take
to the Court when he interprets and ap-
plies the great provisions of our Consti-
tution; or, to return to his Harvard Law
Review comment, what sympathies will
he take to the Court? What sympathies,
what attitudes, does he take with re-
spect to civil rights?

o, CIVIL RIGHTS

Reviewing that record, those of us who
opposed the nomination in the commit-
tee reached the following conclusion:

Unrelieved by actions showlng an affirma-
tive commitment to racial justice, Mr. Rehn-
quist's record is one of persistent indiffer-
ence to the evils of discrimination and an
almost hostile unwillingness to accept the
use of law to overcome raclal injustice in
America. President ! ixon himself has ~alled
for judges to interpret our laws who are men
“dedicated to the great principles of civil
rights,” The nominee’s subsequent record,
both in Arlzona and Washington, is devoid of
any significant reflection of such dedication,

Mr. President, I am sure that we are
past the point of having to explain at
great length why this is no longer a time
when a man or woman can be placed on
our Supreme Court whose unrebutted
record is one of indifference to discrimj-
nation, of insensitivity to the conse-
quences of diserimination, and resistance
to removing its stains,

The memorandum accompanying the
indlvidual views on this nomination de-
tails the objection to Mr. Rehnquist on
this count. In reading it, however, I urge
that one point should be kept firmaly in
mind. The problem with Mr. Rehnquist's
record is not—as some would suggest—a
matter of requiring every notninee to
have been an activist on behsalf of civll
rights, We do not ask a nominee, “How
many times were you arrested on the
picket line? How many times did you join
freedom riders? How many times did you
expose yourself to physical danger by in-
sisting that somebody be able to exercise
his right to vote?” I do not even ask him
how many speeches he made in attempt-
ing to reach the conscience of America.

Depending upon the circumstances of
one’s prlor activities, it may not always
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be easy to demonsirate tangible fidelity
to the basic principles of human equality.

Despite the President’s promise of
judges dedicated to civil rights, close
scrutiny of a nominee’s record for a dem-
onstrated commitment might seem un-
fair to one whose past gave no cause for
concern. But that is hardly the case be-
fore us. Here we have a man who repeat-
edly has been a self-propelled opponent
of advances in ¢ivil rights—and not be-
cause he was pleading a client’s case but
on his own, gratuitously, if you will, Mr.
President.

I respectfully urge my colleagues to
read the record and the memorandum;
consider the nature and tone of this op-
position, written in the mid-1960's hy a
man not holding office or subject to po-
litical pressures, but a man speaking
quietly and freely his own thoughts.
What does it tell us about his sensitivity
to racial injustice and his appreciation
of the effort to achieve human equality?
It is only against this record that we
have understandably sought some evi-
dence offsetting these incidents.

Now let me turn to the speclfics in-
volved. Some suggest that Mr. Rehn-
quist was merely opposed to forced bhus-
ing when he criticized the modest inte-
gration efforts sought for the Phoenix
schools in 19617,

I ask unanimous consent that the ex-
cerpt of the memorandum dealing with
civil rights be printed in the Recorp at
the conclusion of my remarks.

The PRESIDING OFFICER (Mr.
CHILES). Without objection, it is so or-
dered,

(See exhibit 1.)

Mr. HART. Mr. President, essentially,
the argument put forth to explain Mr,
Rehnquist’s action is threefold:

Firgt, that the open enrollment ap-
proach, the heart of the proposals, was
already in effect in Phoenix and, there-
fore, not in controversy when he voiced
his opposition;

Second, that the proposals for volun-
tary exchanges and community relations
were completely unobjectionable to Mr.
Rehnquist; and

Third, that the only thing which so
“disturbed” Mr. Rehnquist was the su-
perintendent’s suggestion that he “did
not dismiss the possibility of busing.”

In fact, the open enrollment in Phoenix
at that time was limited to only a few
schools. One of the superintendent’s
main proposals was to make it citywide.
In part, it was in connection with this
proposal that the superintendent was
consldering “busing” in the sense of pro-
viding subsidized transportation for
those students who elected voluntarily to
transfer out of their normal attendance
zones. The news articles at the time make
clear that Phoenix had been subsidizing
transportation for students who re-
mained within their normal attendance
zones, but that students who chose to
enroll outside them received no help; the
superintendent had concluded that this
was a financial deterrent to a successful
“freedom of choice” plan.

In addition, the superintendent has
proposed promoting voluntary exchanges
of students among schools in varlous
ways, Including the location of special
enrichment programs or vocational
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courses at particular schools. Obviously,
this might involve transportation of stu-
dents who had elected to avail them-
selves of such programs, But the evidence
is overwhelming—and was at the time-—
that Superintendent Seymour was noé
proposing, and indeed was opposed to,
mandatory busing of students through
their assignment to nonneighborhood
schools. Mr. Rehnquist’s strong letter
makes no mention of busing or forced
transportation of students, Rather, one
need only reread it to be struck by his
hostility to the whole range of modest
voluntary effort to promote integration
in the Phoenix schools. And this, only 4
years ago, because of his firm conviction
that:

We are no more dedicated to an “inte-
grated” soclety than we are to a “segregated™
one.

Mr. BAYH. Mr. President, will the
Senator from Michigan yleld?

Mr. HART. I yield.

Mr. BAYH, In listening to the com-
pelling logic of the Senator from Mich-
igan, the Senator from Indiana’s mind
flashed back to the hearings in which Mr.
Rehnquist was before us articulately ex-
pressing his views. The thought that
flashed through my mind was, as I think
was generally agreed, that this was a
man who was more than adequately
endowed, with great capacity to articu-
late his bellefs skillfully, even to the
point of not articulating his beliefs, and
one whose forthrightness impressed us,

As Irecall it, the Senator from Indiana
asked a question about the 1967 letter
and then asked the question about his
opposition to the program of the super-
intendent of schools. Now the Senator
from Michigan has brought up this same
topic. So let me read the testimony in
order to stimulate the memory of the
Senator from Michigan, although I think
from what he has said in his speech just
now, he is already able to remember it
quite well.

Senator BavyA. May I ask you just to ex=
plain In & little further detall a specific
quotation from a letter that might be more
pertinent to the general question?

The superintendent of schools apparently
had sald that we are and must be concerned
with achieving an integrated soclety. And
you responded and sald:

“I think many would take lssue with his
statement on the merita and would feel that
we are no more dedlcated to an integrated
soclety than we are to a pegregated society,
that we are, instead, dedicated to a free so-
ciety tn which each man Is equal before
the law, but that each man is accorded &
maximum amount of freedom of choice in
his individual activities.”

Is that still your vlew now?

Mr. REMNQUIST, In the context of busing
to achieve Integration in a situation where
it is not a dual school system; I think it is,

Earller, I said:

Benator Baysn. What 1s your feeling about
transporting people either long or short
distances to maintain an all-white or an
all-black school?

Mr. Reamnquist. Well, I think that trans-
porting long distances 13 undesirable for
whatever purpose.

At every Instance, it seems that when
asked about this opposition to iniegra-
tion of the educational system, Mr.
Rehnquist falls back on the generally
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accepted feeling and the general emo-
tional feeling today that long-distance
busing is undesirable.

I wonder, now that the Senator from
Michigan has brought up the matter of
the forthrightness of the nominee,
whether we have reason to be ¢concerned
about this if, when he is asked about
the opposition to the school superintend-
ent, he says it was based on his opposi-
tion to long-distance busing. Now, long-
distance busing was an issue that he did
not write about in his letter and which,
from all of the accounts we have, was
not at issue, I know that is a serious
charge to make, but the issue of forced
long-distance busing was not present.
There is no mention of forced long-
distance busing in the letter to the edi-
tor, written by the nominee. To suggest
now that the only reason he took that
position was that he was opposed to
forced long-distance busing just seems
not to be right, not to be fully candid,
and not to be fully accurate,

I do not know whether the nhominee
realizes that, but that is the way it
appears to the Senator from Indiana.

Mr. HART. Mr. President, the impres-
sion or the wonder voiced by the Sena-
tor from Indiana might even be more
strongly couched if he remembered that
later in those same hearings the nomi-
nee said that—

With respect to the 1867 letter which I
wrote In the context of the Phoenix school
systein as it then exsted, I think I still am
of the view that busing or the trahsporta-
tion of students over long distances for the
purposes of achieving a raclal balance where
you do not have an educational school sys-
tem is not desirable,

That is how he phrased it.

Of course, it is not desirable. That was
not the point.

Mr, BAYH. The Senator from Indiana
is reminded that forced long-distance
busing was not enough of an issue in
Phoenix that it was even a subject ad-
dressed by Mr. Rehhquist in his letter.
Is that not accurate?

Mr. HART. I think that Is accurate. Let
us put it this way. I think what we might
wonder is whether the nominee is de-
seribing now, In 1971, his 1967 letler, as
if it pertained to the current controversy
over mandatory busing of students. And
we ask whether g fair reading of the let-
ter itself and the articles which describe
the circumstances in Phoenix does not
indieate that in 1967 Mr. Rehnquist ac-
tually was opposed to much more; that
he was opposed to a very modest effort on
a voluntary basls to reduce the division
that threatens to destroy us as & people—
the division between black and white,

Mr. BAYH. The Senator from Indiana
has cause to wonder why, if that was the
thrust of the integration program—
which rather obviously it was, and there
is no question about it—and if, Indeed,
the nominee took issue with that modest
voluntary program, why, when asked to
explain further his opposition, he re-
sorted to being against what has become
generally accepted as a flag word and
an emotional phrase, ‘“long distance
busing.”

That hardly is the type of candor that

CONGRESSIONAL RECORD —SENATE

prior to this moment I had associated
with the nominee.

I appreciate the Senator’s ylelding.

Mr. HART. I think it might be well—
and I am grateful for the comments of
the Senator from Indiana—to remember,
too, that a newspaper in Phoenix on
August 31 of that year 1967, reported the
comments of the superintendent, Dr,
Seymour, and makes the position of the
superintendent very clear. The news-
paper said:

But he [Dr. Seymour] sald he opposes
gerrymandering district boundaries or “bus-
ing” pupils from one part of town to another
as means toward “true Integration.”

“There is nothing more artificlal in my
Judgment that to load & group of pupils
from one district and disgorge them at an-
other without making it possible for full,
active participation in learning, socializing,
sports and activities, and without integrating
the adults along with busing puplls.”

That was the statement in the paper.

Mr. BAYH. I am glad the Senator
brought this Into the Recosrp at this time,
because I recall the discussion in hear-
ings, in which it was rather obvious that
the school superintendent, too, was
against forced long-distance busing—the
sort of artificial busing intended just to
guarantee hypothetically 8.55 percent of
black or brown children in every class-
room. The superintendent apparently be-
lleved that there are some times or in-
stances in which busing might be utili-
tarian in nature under certain circum-
stances. This might particularly have
been true in Phoenix. As I understand it,
the program there was strictly a volun-
tary, freedom-of-choice program, the
least offensive type of busing. But the
superintendent publicly said he was
against the kind of thing that Mr. Rehn-
quist now says was the reason which pre-
cipitated the letter. This again causes me
to wonder whether his real reasons had
to be more basic, had to be more all-
encompassing, had to suggest that there
was something innately wrong at that
moment in moving toward full, complete
quality Integrated education.

I appreciate the Senator from Michi-
gan’s tolerance in permitting me to in-
terrupt.

Mr., HART. It was a welcome com-
ment, and I do not regard it as an inter-
ruption. I think that viewed in the light
of these circumstances it is falr to sug-
gest, as I suggest now, that just 4 years
ago the nominee, to use his words, found
distressing some rather modest efforts
by, I think, responsible school officials
to promote equality of educational op-
portunity. That is what I think it sug-
gests, Without any comment on the ac-
curacy of the nominee’s responses to the
question, what the letter reflects against
the circumstances of the plan proposed
is an unwillingness to accept even the
modest effort to reverse the trend to-
ward what the Kerner Commlssion
warned us we were becoming: a nation
of two people, the black and white.

Then there as the second insistence
which makes mandatory, I suggest, Mr.
President, that we find some afirmative
demonstration of concern, of awareness,
and of sensitivity before we consent to
this nomination, This one occurred in
1964. That is not quite as recent as 1967,

December 7, 1971

but it is not ancient history, and it is
not a period when the nominee was in
grammar school. In 1964 the nominee
opposed a public accommodation ordi-
nance. Let us get that one into per-
spective.

Mr. BAYH. WIIl the Senator yield
briefly? My sarithmetic may not
be perfect, but, as I recall, quite to the
contrary to being in grammar school.
In 1964 the nominee was 40 years of
age or over. So at that stage one’s jude-
ment, hopefully, wouid be relatively ma-
ture.

Mr. HART. It is a chronological age
at which society compels responsibility
for one’s conduct. Let us put it that way,
It is a mature age chronologically.

The majority report of this nomina-
tion, on the theory that the best defense
may be as strong an offense as one can
mount, refers to the nominee’s acknowl-
edgment that the Federal Government’s
constitutional power to pass a nation-
wide accommodations law is now settled.
The inference of that remark and com-
ment is that there was uncertainty about
this constitutional question, which was
debated at great length in this Chamber
that same year, 1964, which was the basis
of the concern for Mr. Rehnquist and
hls opposition to the Phoenix ordinance,
But he was addressing hlmself to a local
ordinance, one to which the Federal
power did not go at all,

Mr. Rehnquist’s 1964 opposition to a
public accommodations ordinance also
must be kept in perspective. The ma-
jority report refers to his acknowledg-
ment that the FPederal Government’s
constitutional power to pass a nhationwide
accommeodations law is now settled. The
inference Is that it was uncertainty about
this guestion, debated at great length in
the Chamber in 1964, which then under-
lay Mr. Rehnqulst’s concern, But he was
addressing a local ordinance, one to
which the question of Federal power did
not apply. There has been little doubt
serlously ralsed about the constitution-
ality of & town forbidding discrimination
in public accommodations under its po-
lice power to promote the public welfare.

In any event, when he appeared in op-
position to the ordinance he did not raise
that argument. His opposition was a mat-
ter of personal preference—and I think
this Is a fair shorthand description of it—
of preferring property rights over human
dignity.

To be sure, he told us during the hear-
ings on the nomination that in 1971 he
no longer begrudges such a law.

As I recall it, he also suggested why he
thought as he did in 1964, He said:

The law has worked pretty well. The law
has worked well enough. I think I have come
to realize since, more than I did at the time,
the strong coneern that minorities have for
the recognition of these rights.

What rights is he talking about? What
rights were sought to be protected by the
Phoenlx ordinance? The rieht to be
treated decently at the hands of someone
who Invites the public in to sell some-
thing. It was not Mrs. Murphy’s four-
bedroom roominghouse, or less; it was a
drugstore, He tells us:

I did not; realize the strong concern minori-
tles have for the recognition of these righta.
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I remember in the hearings some wit-
nesses reminded us what June 1964 was
like in this country.

Mr. President, I had really thought
that in June 1864, everyone—certainly
everyone who had reached a majority—
was aware that the whole Nation had fo-
cused its attention on the denial of the
right to be treated as an individual, when
a person went into get coffee or aspirin
tablets, and not to be judged while 50
feet away, based on the color of his skin.
I thought everyone was aware of that
and was aware why Dr. Martin Luther
King had become a national figure in
June 1964, But clearly I was wrong.
Some undersfood less clearly than others,
and apparently the nominee was such a
person.,

Mr. BAYH. Mr. President, will the
Senator yield?

Mr. HART. I yield.

Mr. BAYH. The Senator from Indiana
had the opportunity earlier in the day to
be in the Chamber, and I think the Sen-
ator from Michigan was also here dur-
ing parts of the speech of our distin-
guished colleague from Massachusetis
(Mr. Brookg) . The Senator from Michi-
gan has been one of those Members of
this body who has exhibited the greatest
degree of compassion and understanding
for the problems of those who may be of
a different color, of a different back-
groumnd than the majority of our citizens,
and has been one of the real leaders to
bring equality into law, a real activist
in this body. The Senator from Indiana
has been happy to follow his leadership in
this area since coming to the Senate. I
must say I was impressed by our colieague
for I am a young man with a white
face who has never been placed in the
position of bheing on the other side, of
being denied or being discriminated
against. I could not help but be impressed
with the expression of our colleague
from Massachusetts because he had been
there.

I wonder what kind of signal it is that
goes out from this body, or, indeed, that
goes out from the White House when the
man who Is now just one short step away
from the highest Court of the land 1s one
who in the mid-1960’s, by hls own ad-
mission, did not realize how important it
was to the black people and the brown
people of this country—American citi-
zens—to have access to drugstores and
other places of public accommeodation. Is
that not the kind of thinking that we
have to give significant credence to? Is
that not the kind of symbolic gesture
that says to those who are “different”
that we talk about equality and opportu-
nity but really we are not dedicated to
it because we put on the highest Court
of the land a man who, by his own ad-
mission, has not evidenced the degree of
sensitivity that would glve us to belleve
that he understood.

Is that a matter of legitimate concern
to this body? Should we not consider in
addition to what the nominee said, what
this nomination symbolizes to others
who are looking at the system to see
whether there is anything in it, any
place, for them?

Mr. HART., It is a legitimate concern
and perhaps it Is even more serious when
we think of what the nominee did not
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say. He does not say even now, in 1971,
that he himself is deeply concerned about
the offense that is involved in the de-
nial of access to public accommoda-
tions. He has yet to say he understands
this is an Injustice. He has vet to speak
out.

He does say, in effect, “Now I under-
stand some are outraged;” but he con-
tinues to be silent with regard to whether
he himself feels that way.

This, too, I think, is relevant and ap-
propriate for our evaluation of the nom-
inee’s measure of devotion to the great
principles of civil rights, to use the words
of the President who submitted his
name,

Mr. BAYH. Mr. President, will the
Senator yield further?

Mr, HART. I yield.

Mr. BAYH. As he points out, we have
a real vold here. The nominee was
given the opportunity to come forth and
tell the Senate and the entire country
something reassuring now that he is
about to assume the mantle of Supreme
Court Justice. But instead he talks
about having a better understanding of
the lmportance of recognition of these
rights to minorities. And he talks about
the surprising, in his view, ease of im-
plementing this legislation. This would
lead one to believe, as I sald earller,
that his conviction about the protection
of individual rights depends on the
amount of opposition.

Mr. HART. Before the Senator goes on
with respect to that point, I think in fair-
ness to the nomimee we should make clear
that subsequent to the answer that the
Senator from Indiana and I have been
analyzing before the committee, he did
say that even if the ordinance had been
less readily accepted, he would no longer
oppose it. He suggests that the pragmatic
argument that he was about to belabor
was perhaps a weaker one than should be
advanced in his defense. But it stil] leaves
the conclusion inescapable for the rec-
ord that the real reason for the change
in heart of the nominee, according to
him, is the realization sometime within
the Iast 7 years of the strong concern the
minorities have for recognition of those
rights. But as I say, that still does not go
to the point, not of his feeeling that such
discrimination is an injustice, but only
that he now realizes that others may re-
gard it as an injustice. In my book, that
is not enough.

Mr. BAYH. And a rather belated real-
ization at that.

Mr. HART. Yes; and I suggest that
that marks one as not qualified. That
stamps one as & person to whose nomi-
nation we ought not to consent.

Now, perhaps responding to the Presi-
dent’s job description of a Supreme Court
nominee as someone who shouid be de-
voted to the great principles of civil
richts, the proponents of the nominee
have sirained to find that kind of evi-
dence. They pointed to a speech. That
was a speech he made in his present
position as Assistant Attorney General. It
was a speech in which the nominee criti-
cized militants because progress, as the
nominee put it, has been made in civil
rights.

Further, one of the proponents of the
nominee now suggests that the vote cast
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by the nominee as & Commlssioner on
Uniform Laws in favor of a model anti-
discrimination law revealed his changed
view on public accommeodations, The ac-
tion of the Commissioners occurred in
1966, and his proponents suggest that
this shows that just 2 years after his op-
position in Phoenix to the public accom-
modations law, he was then in favor of
free access to public accommodations.

Let us get that one a little more in per-
spective. Pirst, thls argument was never
raised until we had the committee re-
port out of the Judiciary Committee. Sev-
eral times during the hearings in the
Judiciary Committee the nominee was
asked for any evidence of his support of
civil rights which might offset the in-
cident in 1964 that I have just deseribed.
We followed it by including a set of writ-
ten questions which, through the chair-
man of the Committee on the Judiciary.
we directed to the nominee., We included
in those written questlons this inquiry:

What can you see, to what can you refer
us, that might offset your opposition in 1964,
or, put angther way, would serve to demon-
strate your devotion to civll rights, as the
President phrased it?

At no time, either in the hearings of
the committee or in response to our writ-
ten questions, did Mr. Rehnquist refer
to his actions as a Commissioner on Uni-
form Laws. I think if Mr, Rehnquist
thought that was evidence of a change
of heart in 1966, rather than in 1971,
he would have mentioned it,

In fact, there was no serious contro-
versy over this provision in the proposed
law when the Commlissioners were debat-
ing it. It was approved as a part of the
final bill, but only after Mr. Rehnquist
and others had succeeded in down-
grading the proposed Uniform Act into
a Model Act. As the memorandum filed
as a part of the Individual Views in the
Judiciary Committee report points out,
that had the effect of releasing the Com-
missioners of any obligation to work for
the passage of the act in theilr own
States,

That brings us to the real significance
of Mr. Rehnquist’s participation in the
model antidiscrimination act.

His supporters have, if I can phrase
it this way, been forced to fall back upon
his legal opinion provided the Attorney
General upholding the Philadelphia plan
as an indication of his support for clvil
rights, Let us look at that one a minute,
The Philadelphia plan requires covered
employers to redress racial inequities fn
employment. Yet Mr. Rehnquist, as a
Commissioner on Uniform Laws, vigor-
ously opposed the provision of the Uni-
form Act which merely permitted em-
ployers on thelr own initlative to take
voluntary steps to redress the effects of
past discrimination, It is difficult to
believe that he and others personally en-
dorsed the mandatory provision of the
Philadelphia plan with much conviction
if he was s0 strongly opposed to the
much weaker provisions in the proposed
Unlform Act.

Mr. BAYH. Mr, President, as soon as
the Senator is throuegh with that partic-
ular thought, I would Ulke to explore it a
bit further with him,

Mr. HART. I conclude this point only
by suggesting that his opposition to the
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provision in the model law agains: racial
blockbusting that was proposed as a fea-
ture of the model bill when the Commis-
sion on Uniform Laws was in session
speaks for itself, Anyone remotely famil-
iar with the viciousness of this practice
knows of why—it is a practice I have
never heard anyone suggest had a single
redeeming value—but the nominee op-
posed its inclusion as a Commissioner on
Uniform Laws in their proposal.

Mr. BAYH. This trend of thought and
this part of the Senator's speech, I must
say, is a matter of more than passing
concern to the Senator from Indlana, he-
cause I think this gives us a better under-
standing of the degree to which the nomi-
nee feels there is a legitimate reason for
legislative intervention to promote racial
justice, If indeed the nominee does not
belleve there is legitimate reason to legis-
late to outlaw this blockbusting business,
which, as I have sald repeatedly, is a
most insidlous tactle, responsible for
more tensions, more animosity, and more
hatred between black and white in the
same community than anything else I
know of, then I wonder, just in what area
does the nominee believe there is legiti-
mate reason for legislative activity? I am
forced to ask this questlon because as
shown by the transcript of the proceed-
ings of the Commissioners, as the Senator
from Michigan will recall, the nominee
said that he felt there was both a con-
stitutional question and a serious policy
question which caused him {0 oppose the
antiblockbusting provision of the Uni-
form Antidiscrimination Act.

It is the judgment of the Senator from
Indlana that no one has a first-amend-
ment right that guarantees him the
husiness opportunity of going out and
playing on the fears and frustrations that
result from blockbusting.

Also, the distinguished Senator from
Michigan pointed out the degree to which
Mr, Rehnquist is alleged t0 have had a
dominant role to play in the Philadel-
phia plan. When he was asked what
evidence he had of a commitment to civil
rights, he pointed out that he did par-
ticipate in drafting the opinion of the
Attorney General upholding the plan,

I think it is important for the record
to be clear here. We were told by the Sen-
ator from Nebraska, with whom I sought
to explore the question further yesterday
but he did not want me to pursue the line
of questioning at that time, that the
nominee played a major role in develop-
ing the Nixon administration’s Philadel-
phia plan to end racial discrimination in
the building trades unions. But when we
look at the facts of the situation, we
were told earlier, during the hearings, as
I recall, that he participated in drafting
the opinion of the Attorney General
which upheld the plan.

I think we have to look at the situation
which confronted him and which con-
fronted the Atiorney General, The Secre~
tary of Labor and the Labor Department
had come down with a proposal to deal
with the discriminatory practices that
had existed theretofore in the building
trades, and as the plan had heen ruled
that that plan was uniawful by, I believe,
the Comptroller General.

Mr. HART. Yes, by the Comptroller
General.
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Mr. BAYH. The Comptroller General
had said that this was unlawiful. So then,
of course, the President and the Depart-
ment of Labor turned to their ]lawyer,
the Attorney General, and said, “Help
bhail us out of this situation.” And there-
upon enters Mr. Rehnquist as the Chief
Legal Counsel of the Department of Jus-
tice, to try to help the Attorney General
bail the Department of Labor out of a
very difficult situation.

To use this ag evidence of a malor com-
mitment to human rights is stretching
the point significantly, and I appreciate
the fact that the Senator brought this
up. I would also point out that Mr. Al-
bert Jenner, whose letter has been read
into the RECORD several times as evidence
of Mr. Rehnquist’'s contribution to that
model act, also is the one who points out
that Mr. Rehnquist was the leader of
the movement to lessen the effectiveness
of that act. Instead of this antidiscrim-
ination measure being a uniform act,
which would impose on each Commis-
sloner the obligation to work for its en-
actment in his home State, it was made
a model act, which 1s g lesser degree of
a proposal, and did not bind each dele-
gate to any concerted effort to get It
made the law of his State.

Mr. HART. Mr. President, I agree with
the thought developed by the Senator
from Indiana, and welcome his com-
ments. As far as the nominee’s opinion
on the Philadelphia plan and its legality
is concerned, it would have been note-
worthy If the Justice Department, after
the Presldent had already authorized the
Labor Department’s order for the Phil-
adelphia plan, had then said that the or-
der was illegal,

I think it would be well, Mr. Presi-
dent, to note his supporters’ emphases
on the fact that the nominee did vote
favorably on the final passage of the
model antidiserimination act following
the Commission’s consideration. Those
of us in this Chamber know that such
a vote is, shall we say, not the best evi-
dence of a man’s position if he first has
strongly tried to knock out a section in
the act, and has falled in that effort. I
think fairness requires that that addi-
tional explanation be made.

It may be suggested in some of these
Instances, the nominee’s position on a
civil rights issue did not involve con-
stitutional questions. That is perfectly
correct. But even to the extent this is
true, the important point, as noted ear-
lier, is that his underlying attitude to-
ward the injustice of discrimination—
its significance or Insignificance in his
personal scale of values—Iinevitably will
have a strong impact on his reading, If
you will, and on his abllity to apply the
broad promises of the 14th amendment
to clvil rights problems which are of con-
stitutional magnitude.

In summary, Mr. Rehnquist’s repeated
initiatives t0 oppose protection of mi-
nority rights 1s really unrebutted by any
substantial expression of concern or
sensitivity—let alone affirmative action
on his part.

In my book, Mr. President, that alone
persuades me that I should not advise
or consent to the nomination.

I am reminded that it has been
suggested that all the nommee has sub-
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scribed to is the unexceptional view that
the Constitution is color blind. The short
answer to that is this: at least since
1954, we have accepted the proposition
that when the elimination of racial dis-
crimination is the issue, the Constitution
is not color blind. It requires us to take
note of such discrimination and to fix it,
to eliminate it.

I¥. CIVIL LIERERTIES

In addition to his record on civil
rights, and equally dlsturbing, is the
nominee’s consistent tendency to dis-
count the Bill of Rights and the inter-
ests it preserves, whenever those inter-
ests are tested against the pressures for
efficient government, order, and au-
thority.

In the protection of indlvidual lib-
erty—as in the promotion of human
equality—the Supreme Court has played
& unique role throughout our history.
Prof. Alan Dershowitz of Harvard Law
School put it well in a recent analysis.

(A) compelling case can be made for a
Senator voting agalnst an otherwise quali-
fied nominee with a record demonsirating
callousness about—or opposition to—ecivil
rights or civil liberties.

The Executive and Legislative hranches
are adequate protectors of order, security
and efficiency. But there must be a coequal
branch which 15 comunltted to the far more
subtle—and far less popular—values of
Justice, liberty and equallty.

It is not surprising that our popularly
elected branches have not always been
the most vigilant guardians of individual
freedom in the face of the ever present
pressures to accomplish the goals of the
moment, -

I made comment about this In an ex-
change earlier today with the able Sen-
ator from Massachusetts (Mr, BROOKE).
To anyone who understands the nature of
our process in this country, it is indeed
the Court which is the one of the three
coequal branches of Government to
which the poor and the weak must count
for the protection of their sometimes
less popular, but nonetheless constitu-
tionally guaranteed rights.

The expressions of concern about the
nominee’s approach to the Bill of Rights
involve far more than his views on
swinging the pendulum away from the
rights of the accused in criminal pro-
cedure. I hope any Senator who thinks
the record merely involves disagreement
about protecting society from criminal
violence will take another look at this
record,

It is clear that many teday are im-
patlent with the provision of full legal
rights to the accused criminal offender.
I think they are shortsighted; they for-
get that the peril {0 each of us lies in
the precedent of eroding the rights of
any of us. Unfortunately, they can be
persuaded Ly leaders whose responsibility
I question that the great guaranieces of
liberty imbedded in our Constitution are
just technicalities, technical *legalisms,”
which should be brushed aside If they
hinder the prosecution,

A more realistic appraisal of the Bill
of Rights was stated by President Nixon
in another context when he wrote to the
House of Representatives the following
reminder:
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A basic prineiple of constitutional law ia
that there are no trivial or less important
provisions of the Constitution. There are
no constitutional cormers that may safely
be cut in the service of a good cause, The
Constitution is indivisible. It must be read
a8 & whole. No provision of it, none of the
great guarantees of the Bill of Rights is
secure if we are willing to say that any pro-
vision can be dealt with lightly in order
10 achieve one or another immediate end.

The President’s statement is excellent.
But Mr, Rehnquist’s record on the Bill of
Rights is precisely one of dealing lightly
with those provisions in the service of
another end—a willingness to “shortcut”
the basi¢c purposes of the Bill of Rights,
when they might hamper efficient gov-
ernment.

It is not s0o much Mr. Rehnquist’s sup-
port of any particular proposal in the
area of criminal justice which is as dis-
turbing as his general approach to an-
alyzing the interests that are in compe-
tition in the case of the right to bail,
preventive detentlon, arrest without
probably cause, and so forth.

But beyond the field of criminal pro-
cedure, the nominee’s expansive ap-
proach to executive power and his re-
strictive reading of the Bill of Rights
affect his approach to other kinds of
issues—lssues whose direct impact on all
citizens should be more readily apparent
to them than is the case in the field of
ecriminal procedure.

Every American knows that he has an
immediate stake in preservation of their
own privacy, In his right to dissent vigor-
ously from his government’s policies, and
his right to have free access to opinlons
and information about those policies. Yet
these interests, too, are endangered by
the appointment of a Justice who has
displayed either indifference or willing-
ness t0 compromise away some of these
liberties.

The danger 1s presented by the in-
clinations of an Executive to stifle dis-
gent, to undermine organized opposition
to official policy, to free itself of congres-
sional oversight or Jjudicial “interfer-
ence.”

Often the effort is made in the name
of orderly government or efficient ad-
ministration. The able senior Senator
from North Carolina, on earlier occa-
sions, has used the words that I intend
now to use to remind us of a very basic
truth. It is language which the Senator
from North Carolina attributes to Danlel
Webster:

Good iIntentions will always be pleaded for
every assumption of authority. it 18 hardly
too strong to say that the Constitution was
made to guard against the dangers of good
intentions. There are men In all ages who
mean o govern well, but they mean to
govern., They promise to be good masters,
but they mean to be masters,

Mr, Rehnquist’s speeches pay ample
lIpservice to these rights. That is exactly
what one would expect of someone with
his intellectual capabilities and experi-
ence. But the occasional phrases which
can be lifted out of those speeches to
show his “balanced approach” are belled
by his analysis of the private interests
involved.

"The two best examples of this approach
to balancing individual rights and gov-
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ernmental interests are wiretapping of
domestic “subversives” and government
surveillance of political actlvities, We are
talking about today’s news, not some-
thing that may develop in the future.

WIRETAPFING

Repeatedly the nominee’s defenders
have pointed to his acceptance of the
1968 Safe Streets Act provision for con-
trolled wiretapping. But that is ho more
a defense of his record than is the fact
that a majority of the Senate approved
wiretapping under the 1968 bill. That is
simply not the issue here precisely he-
cause that 1968 statute did not deal with
the present administration’s assertion of
broad power b0 wiretap, without prior
court approval, in the case of domestic
dissidents whom the Attorney General
regards as a “subversive” threat to na-
tional security. Let us also be clear about
the position Mr. Rehnquist successfully
advised the Justice Department to adopt
on wiretapping In “domestic” national
security cases. He tells us that he con-
vinced the Attorney General not to argue
solely on the basis of inherent executive
power outside the restrictlons of the
fourth amendment, but rather to argue
that the fourth amendment does apply
and must be satisfled. That is hardly the
end of the matter. The Government’s po-
sition is that prior judicial authorization
15 still not necessary under the fourth
amendment If the wiretapping is an
otherwise reasonable search. And the
nominee’s speeches claim that there
should be no prior judicial approval be-
cause the Attorney QGeneral can ade-
quately determine whether a search is
reasonable and justified. To argue that
the Attorney General, frequently a close
political adviser to the President, is the
kind of neutral huffer between the citi-
zen and his Government envisaged by the
framers of the fourth amendment, is to
suggest a very superficial appreciation
of that historical safeguard. Indeed, the
provisions of the 1968 act only underline
this concern, because Congress clearly
thought that prior court approval was
critical and specified its implementation
in detail.

Moreover, the memorandum notes that
Mr. Rehnquist’s cavalier approach to the
fourth amendment does not stop here:

Mr. Rehnquist for his part seems to be
willing to go even further than merely sup-
porting wire taps without prior court order
in this easily abused area. He took the posi-
tion at Brown University, as reported in the
Providence Journal of March 11, 1871, that
the Justice Department ‘must protect against
+ + - subversive domestio elements, yet often
does not have the evidence of lmminent
eriminal activity necessary for wire tap au-
thorigation. In other words, Mr. Rehnquist
argued that because the Executive does not
have enough evidence to get a warrant
against ‘elements’ it deems 1n its sole dlscre~
tlon ‘subversive,” it should not have to get
one, This ‘anelysis” turns the Pourth, Amend-
ment precilsely on its head, If it were ever
accepted, it would reverse the whole course
of Fourth Amendment iaw in this country.

SURVEILLANCE

Mr. Rehnquist’s now famous statement
that we should rely on the self-restraint
of the executive branch, and occasional
oversight hearings by Congress, to pro-
tect the individual from intrusive sur-
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veillance is discussed In detail in the
memorandum, Two points stand out from
the rebutial offered by his supporters
in the majority report.

First, they point to Mr. Rehnquist’s
testimony at the confirmation hearing.
He said then that his earlier reference to
self-restraint assumed the existence of
the present safeguards in the 1968 Wire-
tap Act and in the first and fourth
amendments. In that context, the nomi-
nee suggested, he was merely indicating
opposition to additional machinery for
judicial control of potentlal abuses, be-
cause such judicial scrutiny might ham-
per the investigators,

But the provisions governing wiretap-
ping in the 1968 act are not applicable o
other kinds of surveillance. Mr. Rehn-
quist knows that. In any event, much of
the political surveillance which has
alarmed Americans in recent years is
precisely in the area which the adminis-
tration and Mr. Rehnquist claim is
exempt from the provisions in the 1968
act—the alleged threat of domestic
“subversion.”

He also knows that the safeguards in
the first and fourth amendments are not
self-executing. If the judiciary is not
permitted to implement them by re-
straining executive action, then we are
indeed thrust back upon the executive’s
own self-restraint,

Second, Mr. Rehnquist’s lengthy testi-
mony before the SBenate Subcommitiee
on Constitutional Rights gave short
shrift to the possibility that such sur-
velllance might have a chilling effect on
the exercise of first amendment free-
doms. The majority report quotes Mr.
Rehnquists’s expression of distaste for
some of the obvious excesses of sur-
velllance revealed at the Senate hear-
ings. It fails to mention the all-impor-
tant distinction which Mr. Rehnquist
himself drew between policies he person-
ally thought unwise or unjustified, and
those which he felt ralsed a question of
constitutional dimensions, He made
clear that the potential abuse of sur-
veillance was not, in his view, a serlous
constitutional problem.

Under pointed questioning at the con-
firmation hearing, he did acknowledge
that many persons may be deterred from
vigorously exercising their first amend-
ment rights, even if others are willing
to risk their future careers or other dan-
gers of a “Government flle.” But his ¢on-
sideration of this eentral purpose behind
the first amendment hardly reflected a
deep appreciation of the fundamentsal
interests involved.

CONCLUSION

It is not necessary to argue that the
nominee’s position on any one issue in
the area of criminal] procedure or privacy
is “extremist” or beyond the pale., That
is not the polnt. In each of these areas,
Mr. President, there is an unbroken pat-
tern of undervaluing the constitutionally
protected interests of personal liberty in
marked contrest to the wide scope he
would afford executive power.

For this reason, my colleagues and I
have joined in our separate views in ex-
pressing very grave doubts about Mr.
Rehnquist’s lkely approach to these
urgent issues of protecting the individual
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which will come before the Court in the
next several decades.

For this reason, 0o, in addition to his
record on civil rights, 1 have concluded
that I should withhold my consent from
this nomination.

Mr. President, I express hope once
again in the confidence that my col-
leagues will read our memorandum and
will read it within the framework of the
points I have discussed today in this dis-
cussion.

I am one of 100 Senators who hopes
that our judgment on this nomination is
correct.

I would be the first to acknowledge
that there are no crystal balls which per-
mit us to know the answer to the ques-
tion of how anyone will periorm once he
goes on the Court. I acknowledge, as all
of us must, that some men have gone on
the Court with predictions that their de-
cisions would reflect a constant, consist-
ent and particularly philosophy and, In
many cases, their performance has been
consigstent with those predictions; but in
some cases they have moved ever gradu-
ally in a different direction.

But our responsibility, Mr. President,
as T understand it, is to attempt, to the
extent that the record of a hominee per-
mits a Judgment to be made, to deter-
mine whether a particular nominee will
take to the Court a sensitivity and an
awareness of the really great values of
the Bill of Rights and the 14th
amendment.

If we find in the record of the nominee,
nothing that reflects this appreciation,
but instead a steady pattern Inconsistent
with such awareness—indeed, on occa-
sions, an affirmative opposition to those
values—we ought not to consent to the
nomination.

Mr. President, I yield the floor,

EXHIBIT 1
Crvi. R1GHTS

The Supreme Court has played & ecrucial
and proper role in the last 20 years in secur-
ing the rights guaranteed in the Constitu-
tion for all citizens, particularly our racial
minorities. For many of those to whom
America has made unfulfilled promises, the
Bupreme Court has often heen the one
responsive institution which can be counted
on to dispense equal justice under law,
President Nizxon himself, in accepting his
party’s nomination in 1968 recognized this
whan he sald:

“Let those who have the responsibility for
enforeing our laws and our judges who have
the responsibllity to interpret them be
dedicated to the general principles of civil
rights.”

Mr. Rehnquist’s record, far from demon-
strating such a commitment to civil rights,
displays a consistent hostllity toward efforts
to secure rights for the victims of discrimi-
nation.

There are three specific eplsodes In the last
seven years which show that Mr. Rehnquist
is unwilling to allow law t0 be used to pro-
mote racial equallty In America. There are
his volunteered opposition in 1964 to &
Phoenlx public accommodations ordinance;
his opposeition in 1966 to two key provisions
of a Model SBtate Anti-Discrimination Act;
and his public statement in 1967, offered in
opposition to modest proposals toward inte-
gration, that “we are no more dedicated to an
integrated society than to a segregated
eoclety.” And these incldents are not offset
In any way by an affirmative demonstration
of commitment to equal rights.

CONGRESSIONAL RECORD —SENATE

A, THE 1964 PUBLIC ACCOMMODATIONS
ORDINANCE

In June of 1964 the Phoenlx City Counecil
was considering a public accommodations
ordinance which declared that—

“It 18 . . . contrary to the policy of the
City and unlawful to discriminate ln places
of public accommodation against any person
because of race, color, creed, national origin,
or ancestry.”

The ordinance applled oaly to “public
places” offering entertainment, food or lodg-
ing, and specifically excluded “any place
which is In its nature distinctly private.”
In testimony before the City Council, Mr.
Rehnquist called this ordinance so “Iar
reaching” that it should be submitted to the
people for a vote rather than heing passed
by the Councll. He alsc sald:

“I am a lawyer without a client tonight.
I am speaking only for myself. I would like
to speak 1n oppositlon to the proposed ordi-
nance because I believe that the valueg that
it sacrifices are greater than the values which
it gives. . . . There have been zoning ordi-
nances and that sort of thing but I venture
to say that there has never been this sort
of an assauli on the institution where you
are told, not what you can bulld on your
property, but who can come on your prop-
erty., This, to me, 1s 4 matter for the most
serious consideration and, to me, would lead
to the conclusion that the ordinance ought
to be rejected.”

The ordlnance was unanimously by
the City Councll the next day. Mr. Rehn-
quist, atill without a client save himself,
then wrote a letter to the editor of the
Arizona Republic calling passage of the ordi-
nance “a misteke.” Incredibly, the letter
first equated the Indignity suffered hy a
victim of diserimination barred from & lunch
counter with the "“Indignity’ suffered by the
segregationist forced to serve s meal, and
then concluded:

“It 1s, I believe, impossible to justify the
sacTifice of even & portion of our historic
Individual freedom for a purpose such as
this.”

The freedom t0 which he referred was the
freedom of the property owner to do with
his property as he wished. As Mr. Rehnquist
recognized in the letter, thls freedom has
been Implinged upon by a great many laws,
such as zoning laws, and health and safety
regulations. While Mr. Rehnquist thought
that Imposition on property rights was ac-
ceptable for purposes of zoning, he thought
an impingement on property rights designed
to assure equal access regardless of race to
places which hold themselves cut to the pub-
llo was unjustified. In other words, in 1964
the nominee, as he agreed at the hearings,
“felt that personal property rights were more
important than Individual freedoms, the in-
dividual freedom of the black to go up to a
lunch counter.”

It 1s important to understand the time at
which thls ordinance was belng considered.
The fight to end discrirnination in public
accommodations was in full swing across the
nation. The encounters at Selma and Bir-
mingham were recent history. The Congress
was In the midst of considering the broadest
and most sighifiecant piece of civil rights
legislation It had ever passed, and that leg-
islation Ineciuded a meaningful public ac-
commaodations section, By the tlme Mr, Rehn-
quist spoke in Phoenix, the House had passed
the hill, and the Senate had invoked clo-
ture on 1t, Even more Important, the most
substantial objections to the federal act came
from those who doubted the federal govern-
ment’s constitutional power to enact publie
accommodations legislation, This was not an
argument the nominee used. He fought the
measure solely on its merits.

When questioned at the hearings about
his opposition to the ordinance, Mr, Rehn-
quist said he has changed his mind. Asked
why, he replied:
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“I think the ordinance really worked very
well in Phoenix. It was readlly accepted, and
I think I have come to realize since 1t, more
than I did at the time, the strong concern
that minorities have for the recognition of
these rights.”

Bubsequently, Mr. Rehngulst, perhaps rec-
ognizing that a pragmatic argument Is weak
where principle in involved, stated that even
1f the ordinance had been less readily ac-
cepted he would no longer oppose it. Thus
the real reason for Mr. Rehnquist’s change
of heart is, according to him, his reallzation
within the past 7 years of the “strong con-
cern that minorities have for the recognition
of these righis.” Significantly, it 1s still not
a matter of the nominee’s feeling that such
diserimination is an injustice, but only that
he now realizes that others may so view it.

‘While it is encouraging in some ways that
Mr. Rehnquist says that he has come to
realize the depth of concern among membera
of minority groups to be treated as individ-
ual human beings by all persons, it is very
distressing to imagine & person on the Su-
preme Court who just seven years ago, when
he was 40 years old, was as unawsare of the
depth of this feeling as Mr, Rehnquist was
by his own admission. The insensitivity
which Mr. Rehnquist’s own statement re-
veals iz hardly offset by an announcement
at confirmation hearings that he would no
longer oppose public accommodations meas-
ures—pearticularly when other actions by the
nominee after 1964 are taken into account,

THE 1966 MODEL STATE ANTIDISCRIMINATION
ACT

The second example of Mr. Rehnquist’s op-
position to the use of law in the promotion
of racial equality came in 1066, when as an
Arizons representative to the Natlonal Con-
ference of Commissioners on Unlform State
Laws he participated in deliberations on a
proposed Model State Anti-Discrimination
Act. The Act forhade discriminatdon in cer-
tain aspects of empioyment, public accom-
modations, education, and rteal property
transactions, and it created a State Commis~
sion on Human Rights to enforce its provi-
slons. The Act was finally approved by the
Btates 37-2 (Alabama and Misslssippl dls-
senting), with Arizona and Mr. Rehnquist
voting in favor of ft. But this came only
after the Act was relegated to the status of
a “Model” instead of a “Unlform” act, there-
by relieving the Commissloners of the per-
sonsal duty to seek passage of the Act in their
home states, See Handbook of the National
Conference of Commissloners on Uniform
State Laws 406 (1966). And 1t came after
Mr. Rehnguist attempted unsuccessfully to
delete two key provisions of the Act.

‘The first was a proposal which was, in the
words of the Commissionera’ Comments, “de«
signed to permit the adoption [by an em-
ployer] of voluntary plans to reduce or elimi-
nate” racial, religlous, or sex imhbhalance in its
workforce. No compulsory hiring to achieve
raclal balance was involved; the Act merely
permitted voluntary efforts. These plans were
to be subject to the approval of the Commis~
sion on Human Rights, and they ¢ould apply
only to the hiring of new employees or the
filling of vacancies. According to the debates,
four states already had enacted similar
laws: Indlans, Massachusetts, Ilinois, and
California. Mr. Rehnquist opposed this pro-
vigion, and, in effect, moved to delete it.
Another Commissioner called this motion “a
direct attack upon the power granted In the
statute to eliminate raclal imbalance.” The
issue then came to a vote and Mr. Rehn-
qulst’s motion was defeated. The provision
now appears as Section 310 of the Model Act,
which reads as follows:

“SeECTION 310. [Imbalance Plans.] It is not
a discriminatory practice for a person sub-
ject to this chapter to adopt and carry out
& plan to fill vacancies or hire new employees
so a8 to eliminate or reduce imbalance with
respect to race, color, religion, zex, or na-
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tional origin if the plan has been filed with
the Commission under regulations of the
Commission and the Commission has not
disapproved the plan.”

This opposition In 1966 reveals Mr, Rehn-
quist's unwillingness to allow law to be used
in constructive ways to undo 200 years of
discrimination In America. Audit also reveals
that the nominee’s much heralded responsi-
bility for the Opinlon of the Attorney Gen-
eral upholding the lawfulness of the “Phila-
delphia Flan”—which required that gpecified
numbers of minority employees be hired to
redress the eflects of earller discrimination—
cannot be given much welight, for the nomi-
nee’s personal philosophy and policy prefer-
ence are to the contrary. Indeed, the lncon-
sistency 1s shown even more clearly by the
fact that the Philadelphia Plan is mandatory
on all those covered, while the proviatons
Mr. Rehnquist sought to delete from the
Model Act were merely permissive.

The second proposal that Mr, Rehnquist
opposed was ohe designed to prohibit viclous
“blockbusting” tactlcs by which realtors
sometimes play on racial fears for their own
profit. As the Reporter-Draftsman of the Act,
Professor Norman Dorsen of New York Unl-
varsity, sald during the deliberations, a num-
ber of oltles and at least one state (Ohio)
had anti-bloclcbusting provisions by 1966.
Mr. Rehnqulst moved to delete this section.
He said:

“It seems {0 me we have a constitutional
question and a serious policy question, and
in view of the combination of these two fac-
tors, plus the fact that it doesn’t strike me
this is a vital part of your bill at all, I think
this would be a good thing to leave out.”

Mr., Robert Braucher, then Chalrmaen of
the Spectal Committee on the Model Anti-
Discrimination Act and a Professor at Har-
vard Law School, and now a Justice on the
Bupreme Judicial Court of Massachusetts, re-
plied with an eloquent defense of the anti-
blocking provision:

“However, I would like to speak for just
a moment to the merits of this, The practices
that are dealt with in this provision are prac-
tices that have ho merlt whatever. They are
viclous, evil, nasty, and bad. These are people
who go around—and this is not & hypotheti-
cal situation; this is something that has hap-
pened in every big eity In the United States—
and ruh up a scare campaign to try to de-
press the value of real estate. They will Iif pos~
sible, buy one house, and then they will throw
garbage out on the street; they will put up
“For Sale’” slgns; they will perhaps hire twen-
ty badly clad and decrepit-looking Negroes to
occupy & single-family house, and so forth,
and then they go around to the netghhors and
say: Wouldn't you like to sell before the
bottom drops out of your market?

“And the notion that type of conduct
should be entitled to some kind of protec-
tion under the hans of free speech 1s a thing
which doesn’t appesl to me a tiny bit.”

A vote was then taken on Mr. Rehnquist’s
motion to delete the section, and the motion
failed. The section now appears as Section
606 of the Model Act, which reads as follows:

“8EcTiON 606, [Blockbusting.] It is a dis-
criminatory practice for a person, for the
purpose of inducing a real estate transaction
from which he may benefit financially

“(1) to represent that a change has oc-
ourred or will of may occur In the composi-
tion with respect to race, color, religion, or
nationsal ortgin of the owners or occupants In
the block, neighborhood, or area ln which
the real property is located, or

“(2) to represent that this change will or
may result In the lowering of property values,
an increase In criminal or antisocial be-
havior or a decline in the quality of schools
in the block, neighborhood, or area In which
the real property ls located.”

Some have argued that Mr. Rehnqulst’s
vote In favor of the final Model Act which
contained public accommodations provisions
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shows the nominee’s change of heart from
his 1846 position opposing a Phoenix public
accommodations ordinance. Bub that 18 &
vastly oversimplified view. In the first place,
the Commissioners were deallng with model
legislation, not a law about to he put into
effect, so the situations are not comparable.
And even more important, the nominee him-
sell was twice asked to explain his change of
heart, which was first announced at the con-
firmation hearings. Nelther time did he men-
tion his vote as & Commissionsr 1n 1966. This
means either that ln the nominee’s mind the
vote approving the final draft was not sig-
nificant in showlng a change of heart or that
he chose not to bring it up because of his
opposition to the imbsalance and anti-block-
busting provisions. Giving the nominee the
benefit of the doubt, one concludes that In
his own mind the 1966 vote was not irnpor-
tant. There 1s then no reason it should be
important to the Senate. In any event, the
final vote Is far less significant than Mr,
Rehnquist’s earlier opposition to the two
sections of the act discussed above,
THE 1067 LETTER

The third Incident was a letter to the edl-
tor Mr, Rehnquist wrote In September 1967
1n response to a serles of articles and a school
official’s proposals to deal with de facto segre-
gation ln Phoenlx. The letter can be under-
stood only In the context In which 1t was
written.

Mr. Harold R. Cousland wrote a seriées of
elx articles for the Arieona Repubiic In late
August 1967 concerning de facto segregation
In Phoenix and what might be done to com-
bat it. Mr. Cousland discussed the problem
of raclal segregation in the Phoenlx schools,
the reasons that segregation 18 self-per-
petuating, the contention that minority
group children are better off In Integrated
schools, compensatory education plans, and
alternative proposals for Integration: open
enrollment, voluntary busing, school pairing,
educatlonal parks, Forced busing of students
was not one of the proposals.

Just as Mr. Cousland’s series was com-
pleted, the Superintendent of the Phoenix
Union High School District, Dr, Howard Sey-
mour, proposed & number of steps deslgned
to combat de facto segregation in Phoenlx.
Asg reported in the Arizona Republic of Sep=-
tember 1, 1967, at p. 19, these steps were:

Appolntment of a policy adviser skilled in
Interpersonsal relations and urban problems;

Organization of a citywide advisory com-
mittes representing minority groups;

Formation of & Human Relations Council
at each high school;

Promotion of voluntary exchanges of puplls
among raclally imbalanced schools In wari-
ous ways, including the location of special
enrichment programs and extra-curricular
aativities;

In the long run, & serles of seminars on
the nature of prejudice;

Curriculum changes deslgned to accent
the contributions of varlous ethnic groups
and individuals;

Without setting o ratio of minority teach-
ers at each school, the asslgnment of stafl
in a way which redreased the existing im-
halance.

Mr. Rehnquist found the combination of

Mr. Cousland’s articles and Dr. Seymour's

program ‘‘distressing” enough to write the
following letter to the Arlzona Republic:

“‘DE FACTO' SCHOOLS SEEN SERVING WELL

“[Editor, The Arizona Republic:] The
combined effect of Harold Cousland’s series
of articles decrying “de facto segregafion”
in Phoenix schools, and The Republio’s
account of Superintendent SBeymour’s ‘in-
tegration program*® for Phoenix high schools,
13 distressing to me.

“As Mr, Cousland states in his concluding
article, ‘whether school board members take
these steps is up to them, and the people
who elect them.' My own guess 18 that the
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great majority of our citlzens are well satis-
Oed with the traditional neighborhood
achool system, and would not care to see 1%
tinkered with at the behest of the authors
of a report made to the federal Civil Rights
Commission.

“My further guess 15 that a similar ma-
Jority would prefer fto see Superintendent
Seymour confine his actlvities to the carry-
ing out of policy made by the Phoenlx Union
High 8chool board, rather than taking the
bit in his own teeth,

“Mr, Seymour declares that we ‘are and
must; be concerned with achieving an Inte-
grated society.! Once more, it would Beem
more appropriats for any such broad declara-
tions to come from policymaking bodies who
are directly responsible to the electorate,
rather than from an appointed administra-
tor. But I think many would take issue with
his statement on the merits, and would feel
that we are no more dedleated to an ‘In-
tegrated’ soclety than we are to & ‘segree
gated’ soclety; that we are instead dedicated
to a free society, in which each man is equal
before the law, but In which each man 18
accorded & maximum amount of freedom of
choice in his individual activities,

“The neighborhood school concept, which
has served us well for countless years, 18 quite
conslstent with this principle. Those who
would abandon It concern themselves not
with the great majority, for whom it has
worked very well, but with a small minority
for whom they clalm it has not worked well.
They assert a clalm for special privileges for
this minority, the members of which In many
cages may not eveh want the privileges which
the social theorists urge be extended to them.

‘“The schools’ job 1s to educate children.
They should not be saddled with a task of
fostering soclal change which may well leasen
thelir abillity to perform their primary job.
The voters of Phoenix will do weil to take a
long second look at the sort of p
urged by Messrs, Cousland and Seymour.”

Mr. Rehnquist was glven several oppor-
tunities at the hearings to explain this letter.
His reply always took the same line:

“I would still have the same reservations
I expressed In 19687 to the accomplishment of
this same result by transporting people long
distances, from polnts where they live, In
order to achieve this sort of racial balance,
and what I would regard as rather an arti-
ficial way.”

And later In the hearings:

“With respect to the 1067 letter which I
wrote in the context of the Phoenlx School
system as it then existed, I think I still am
of the vlew that busing or transportation
over long distances of students for the pur-
pose of achleving a racial halance where you
do not have & dual school system is not
deslrable.”

And sagain In answers to supplemental
questions, Mr, Rehnqulst explalned that a
statement by Dr. Seymour thet he would
‘“not dismiss busing of students as a partial
solution™ lay at the heart of this letter.

Thus, Mr, Rebnquist has tried to clpak his
1967 letter in the current controversy over
mandatory busing of students. But & falr
reading of the letter itself and the articles
on which it 1s based demonstrates that Mr.
Rehnquist was opposed to much more, The
letter itself does not even mention busing,
or, indeed, transportation of students in any
form. And it is apparent from the most cur-
sory glance at the proposals Dr, Seymour
made that—as Mr., Rehnquist admitted in
answers to supplemental questions—virtually
all of the proposals are “entirely consistent”
with the neighborhood school concept Mr.
Rehnquist wrote about, Yet the letter spe-
cifically suggested that “the voters of Phoe-
nix wiil do well to take a long second look
at the sort of proposals urged by Messra,
Cousland and Seymour.” (emphasis added)

Moreover, the newspaper story from the
Arizona Republic of September 1, 1967, out
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of which Mr. Rehnquist takea Dr. Seymour’s
statement that he would “not dismiss busing
of students” when read In full shows that
Dr. Seymour had an extremely moderate view
of the problem:

*“He [Dr. Seymour] said he would not dis-
miss busing of students as & partial eolution,
but he discounted busing or the altering of
district lines as complete approaches to the
problem.

“*It 18 much more preferable for us to
demonstrate a willingness to broaden the
spectrum cf school populations through such
actions as voluntary transafers, a local peace
corps of students and teachers, . . . and
other devices intended to life the aspirations
of those who live and learn without them.

“*The research evidence tentatively sup-
ports the premise that minority pupils
achieve more In an atmosphere of high mo-
tivation,” he said.”

And the Phoenir Gazette of August 31,
1967, reporting the same speech by Dr. Sey-
mour makes the Superintendent’s position
equally clear:

“But he {Dr. Seymour] sald he opposes
gerrymandering district boundaries or ‘bus-
ing’ pupils from one part of town to another
a8 means toward ‘true integration.’

“*There 1s nothing more artificlal in my
judgment than to load a group o pupils
from one district and gisgorge thep. at an-
other without maxing it possible for full,
active participation in iearning, socializing,
sports and activities, and without integrat-
ing the adults along with busing puplls,’ he
continued."”

‘Thus, far from belng an advocate of forced
busing, Dr, Seymour favored other wanys of
integrating the schools, such as encouraging
voluntary transfers under a progran already
in effect. Viewed in this light, one sees rather
clearly that just four years ago Mr, Rehn-
quist found “distressing” some rather min-
imal efforts of school officlals to promote
equality of educational opportunity. One
also gees that his answers to the Commit-
tee’s questions on this matter were more
cllh than candid.

The truly alarming aspect of this 1987
letter, however, 18 Mr. Rehnquist’s state-
ment, 13 years after Brown v. Board of Edu-~
cation that “we are no more dedicated to
an ‘integrated’ socltety than we are to s ‘seg-
regated’ soctety.” As explalned above, this
statement cannot simply be written off by
the nomines as made in the context of long-
distance busing, It must stand on its own
as representing his view of our society’s
obligation to its citizens, And Mr, Rehnqulist
hag never <isassociated himself from this
statement. Yot at least since the SBupreme
Court declared that “separate ia inherently
unequal,” this Nation has not been neutral
a3 between lntegration and segregation; it
stands squarely in favor of the former. And 1f
Mr. Reéhnquist does not agree, he 1s outside
the maingtream of American thought and
should not be confirmed.

The statement 1s especlally disturbing
when put Into context. The newspeper story
which contalns the quote by Dr. Seymour
with which Mr, Rehnquist took Issue reads:

“Commenting on teaching minority mem-
bers, [Dr. Seymour] sald the district should
make no attempt to establish ratios of one
type of teacher to the puplls they serve,

“'Slnce we are and must be concerned
with achieving an integrated society,” he
sald, “the Phoenizx Unlon High School sys-
tem recognizes an obligation to stafl schools
with personnel to help relieve cultural ime-
balence within the community. Pupils need
to be exposed to the fine talents representa-
tive of all races.””

Thus there 1s yet another part of & con-
gistent pattern, complementing Mr, Rehn-
quist’s oppasition to the employment “Im-
balance” section of the Model State Anti-
Discrimination Act, and to the publie accom-
modations ordinance, of the nominee‘'s hos-
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tlllty to programs which recognize 200 years

of discrimination in America and take steps
to rectify the tremendous burdens which
that discrimination has imposed,

THE ABSENCE OF AFFIRMATIVE COMMITMENT TO
EQUAL RIGHTS

Significantly, the disturbing inferences
which fiow from the incidents just described
are not rebutted ln any way by other, af-
firmative actlons Mr. Rehnquist has taken to
promote racial justice. Indeed, the absence
of a demonstrated commitment to equal
righte in the nominee’s record i5 alone strong
grounds for questioning his nomination.

Mr. Rehnquist was twice asked at the hear-
ings to describe what in his record demon-
strated a commitment to equal rights for
all. His entire answer was a3 follows:

“It is dificult to answer that question,
Senator. I have participated in the political
process In Arizona. I have represented in-
digent defendants in the Federal and State
courts In Arizona. I have been s member of
the County Legal Ald Bociety Board at a
time when it was very dificult to get this
sort of funding that they are getting today.
I have represented indigents in civil rights
actions. I realize that that is not, perhaps,
& very impressive list. It is all that comes
to mind now.

L] ] [ ] [ ] L]

“I think that there are some paragraphs
in my Houston Law Day speech which recog-
nize the great importance of recoghition of
minority rights, that the progress is not as
faat as we would like and that more remains
to be done. I am tryitng to think of some
other public statement that may contain
similar—well, you know, I am just coming
back, not back to ieolated passages in puhlic
statements.”

This was subsequently expanded and clar-
ified by Mr, Rehnquist in response to addt-
tional questions by certain memhers of the
Committee, Mr. Rehnquist added that he
bad been an Associate Member of the Amer-
ican Bar Assoclation Special Committee on
the Delense of Indigent Persons Aceused of
Crime in 1963; that he had testified on be-
half of the Administration in favor of rati-
fication of the Genocide Treaty and in sup-
port of the Equal Rights Amendment; and
that he had participated in the preparation
of the Opinion of the Attorney General up-
holding the legality of the “Philadelphia
Plan,” Mr, Rehnquist also explalned in some-
what greater detall the sorts of civil rights
actions in which he represented iIndigente,

This record, compiled over the course of
an 18 year career, reveals little more than
the routine activities which may be expected
of any private lawyer who becomes a high-
ranking government officlal. It cannot be
called & demonstrated commlitment to fun-
damental human rights,

Representation of lndigents, for example,
1s considered one of the duties of every
member of the bar, and in criminal cases is
usually done at the request of the court.
The eivll rights actions Mr. Rehnqulst de-
scribed In his response to written questions
could more accurately be called civil cases
then eivil rights cases In the usual mesning
of that term. And in response to additional
questiong, Mr, Rehnquist admitted that his
membership on the Maricopa County Legal
Aid Soclety Board had been ez officio, hy vir-
tue of his position as an officer of the County
Bar Association.

Nor 1s any particular commitment shown
by his record in the Department of Justice
since 1869, His testimony in support of the
Equal Rights Amendment was less than
wholehearted. And any reiance which might
otherwlse be placed on his authorship of the
Opinion of the Attorney General upholding
the lawfulness of the Philadelphia Plan is
undermined by his opposition to & far less
reaching propesal in the Model State Anti-
Discrimination Act in 1968, discussed above.
Purther, once put in chronological sequence,
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the gignificance of that Opinion 1s somewhat
suspect. In June of 1969 the Labor Depart-
ment, with Administration approval, pro-
mulgated the orders for minority hiring
commonly referred to as the Philadelphia
Flan. In August the Comptroller General
held the Flan illegal. In Ssptember, Mr.
Rehnqulst’s office preparsd the Opinion of
the Attorney General which, unsurprisingly,
upheld the Labor Department’s—and the
Administration’s—well publicized proposal.

In sum, Mr. Rehnquist’s record falls to
demonstrate any sirong affirrnative commit-
ment to civil rights, to equal justice for all
citizens, let alone a level of commliltment
which would rebut the strong evidence of
insensitivity to such rights,

ALLEGED HARASSMENT OF VOTERS

There have been & number of charges and
deaials concerning Mr., Rehnquist’s role in
voter challenges by Republicans during vari-
ous elections 11 the early 1960’s in Phoenix.
One serious charge was that made in sworn
affidavits by Mr, Jordan Harris and Mr, Rob-
ert Tate allegt 1g that Mr. Rehnguist harassed
and intimidated a voter and engaged ln a
scuffle with Mr. Harris at the Bethune pre-
cinct in 1964. Messrs. Tate and Harris charge
that Mr, Rehnquist made an improper at-
tempt to adminlster personally a literacy test
t0 & would-be voter. Mr. Harrls says he ap-
proached Mr. Rehnquist, to whom he had
been introduced, and “argued with him about
the harassment of voters.” A struggle ensued,
in which Mr., Tate came to Mr, Harris’ ald.
A policemen, it 1s sald, entered and took Mr,
Rehnquist Into an office, from which he soon
left. Mr, Tate identlfied Mr, Rehnquist “from
ptctures I have seen lately in the papers . . .
he did not, at that time, however, wear
glasses.”

These afiidavits are corroborated by two
additional ones sworn within the past few
days, These came from the Rev, and Mra.
Snelson McGriff, who say that Mr. Rehn-
quist—or ““his twin brother”—was at Bethune
precinct in 1964. Rev, McGriff says that the
challenger, Mr, Rehnquist, wore glasses while
inside the voting place, but took them off
when he came outside, before the scuflle took
place. Sece the National Observer, Nov. 28,
1971, p. 4, col. 1.

Mr, Rehnquist has submitted a sworn affi-
davit which says that the affidavits of Messrs,
Tate and Harrls “insofar as they pertain to
me ... are false.” He has denied having
been at the Bethune precinct in 1964, snd he
denied thet he ever personally “harassed or
intimidated voters.”

The conflict in the evidence before the
Committee is not resolved simply by refer-
ence to Judge Charles Hardy's letter, as the
Majority would have us believe. Judge Hardy
only confirms what wus already documented
hy contemporaneous news accounits and by
an FEI report: that there was voter harass-
ment end & fight at Bethune in 1962, and
that Mr. Rehnquist was not involved in It,
But Judgse Hardy’s letter does not by any
stretch of the imegination stand for the prop-
osition thet no scuffle occurred st Bethune
in 1964. Thus Mr. Rehnquist’s statements
and Judge Hardy’s letter do not “completely
refute the charges” made by Messrs, Tate and
Harrls. Indeed, Judge Hardy's letter which
states that the “events In question” ocourred
in 1962, could not have been intended as a
refutation of their charges since it 15 dated
before their afidavits were made and released.

Nor does the fact that the Federal Civil
Rights Act of 1964, in effect at the time, pro-
hibited oral literacy challenges “undercut the
credibility of these allegations™ as the Ma-
jority Report clalms. That fact means only
that the chalienges, if there were any, vio-
lated federal law. And at least in some parta
of Artzonsa, a Justice Department investiga-
tion has revealed that “challenges , . ., based
on . .. ablliity to read the Constitution in
Englich” were made in 19684, See Apache
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County v. United States, 268 F, Supp. 903, 909
{D.D.C. 1966) (3-judge court).

Instead, it appears that the Committee
lacks either the motivation or machinery to
conduct the type of fact-finding which 18
needed to uncover which side of this dispute
is mistaken. Therefore, each Senator will
have to declde for himself what welght—if
any—+to glve elther the charges or the blanket
denial.

‘Whatever the actual facte are about the
1964 incident at Bethune, that dispute
should not be permitted to obscure the larger
question of the extent of Mr. Rehnquist’s re-
sponsibility for the Republican efforts to in-
timidate and harass minority voters in Mari-
copa County Irom 1958 to 1064. Judge Hardy,
whose letter 18 so heavily relied upon by the
Majority, described those tactice as follows:

“In 1963, for the Arst time, the Repub-
lloans had challengers in all of the precinots
in this county which had overwhelming
Democratio registrations. At that time among
the statutory grounda for challenging & per-
son offering to vote were that he had nhot re-
gided within the precinct for thirty days next
preceding the eleotion and that he was un-
able to read the Constitution of the Unlted
States in the English language. In each pre-
cinct the Republican challéenger had the
names of persons who were listed as regls-
tered voters In that precinet but who ap-
parently had not resided there for at least
thirty days before the election. In precincta
where there were large numbers of black or
Mexican people, Republican challengers also
challenged on the basis of the inabillty to
read the Constltution of the United States
in the English language. In some precincts
every black or Mexzican person was being
ochallenged on this latter ground and It waa
quite clear that this type of challenging wus
8 deliberate effort to slow down the voting so
a8 to cause people awalting their turn to vote
to grow tired of waiting and leave without
voting.

‘“In addition, there waas a well organlized
campalgn of outright harassment and ine
timidation to disco persons from ate
tempting to vote, In the black and brown
areas, handbills were distributed warning
persons that If they were not properly quall-
fied to vote they would be prosecuted, There
weore squads of people taking photographs of
voters standing in line waiting to vole and
asking for their names. There 18 no doubt
in my mind that these tactics of harassment,
intimidation and Indiscriminate challenging
were highly improper and violative of the
spirit of free elections.”

In response to a written question from sev-
eral members of the Committee, Mr, Rehn-
qulst stated that he felt “that there was no
connection between my role [in 1963] and
the circumstances related by Judge Hardy.”
He also stated that the practices Judge Hardy
described “did not come to my attention un-
ti1 quite late In the day of the electlon in
19627 and that 18 why he took no stepe to
curb practices such as indiscriminate use of
literacy challenges, which he believes Im-
proper. But this disavowal of involvement in
the 1062 practices must be placed elongside
the facts, established by Mr. Rehnquist’s own
answers, that in 1960, 1963 and 1964 the nom-
inee played an Important role for the Re-
publican Party in Phoenix in voier chal-
lenges.

In 1960, Mr. Rehnquist was designated by
the Qounty Republican Chalrman asa co-
chairman of the Ballot Becurity Program; he
supervised and assisted In the preparation
of envelopes mailed to Democrats—Ilargely in
black eand Mexdcan-American districts—
which were the foundation of residency chal-
lenges; he recrulted lawyers to serve on &
Lawyers’ Committee; he advised challengers
on the law; and he supervised in assembling
returns of the mailings for challenging pur-
poses,
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In 1962, Mr. Rehnquist was designated
Chairman of the Lawyers’ Commitiee of the
County Republican Party, and he again
taught challengers the procedures they were
to use, And, as in 1960, he served as a trouble-
shooter—going to precinets at which disputes
had arisen, tn order to help resolve them.

Finally, in 1864 Mr. Rehnquist was Chair-
man of the Ballot Security Program, selected
by the County Republican Chalrman. As
such, he had overall responsibility for malling
out envelopes, recruiting challengers and
regruiting members of the Lawyers’ Commit-
tee, and for speaking, or seeing that someone
spoke, at & tralning sesslon of challengers. In
1964, as well, Mr. Rehnquist was general
counsel to the County Republican Commit-
tee.
Thus while Mr. Rehnquist has sought to
disassociate himself from the tactica em-
ployed by the Republicans in 1963 and other
years, it cannot be overlooked that he held
a high and responsible position in the Re-
publican party’s election day apparatus from
at least 1960 to 1964, a period that saw very
substantial harassment and intimidation of
voters in minority group precincts,

CONCLUSION

A review of the nomilnee's entire record on
clvil rights reveals & persistent unwillingness
on his part to allow law to be used to over-
come racial injustice. There are two signif-
lcant implications of this which argue
strongly sageinst confirmation. Flrst, Mr.
Rehnquist’s views are such that one must
fear the Interpretation he may give to the
great promise of the Fourteenth Amendment:
equal protection of the laws. Indeed, one
must also fear the limits he would impose on
& legislature’s efforts to redress 200 years of
racial injustice. Second, there 1z the ques-
tion of the very appearance of falrness and
impartiality. At & time when many Ameri-
cans, young and old alike, doubt the respon-
Eslveness of out system of government, we cans
not afford to put on the Bupreme Court a
man consistentiy Insensitive to the role that
law must play in achieving a falr and just
soclety.

QUORUM CALL

Mr, BYRD of West Virginia, Mr, Pres-
ident, I suggest the absence of a quorum.
I hope this will be the final quorum call
of the day.

The PRESIDING OFFICER. The
clerk will call the roll.

The second assistant legislative clerk
proceeded to call the roell.

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that the
order for the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, 1t is so ordered.

LEGISLATIVE SESSION

Mr. BYRD of West Virginia, Mr. Pres-
ident, I ask unanimous consent that the
Senate return to legislative business.

The PRESIDING OFFICER. Without
objection, it is so ordered, and the Senate
will resume consideration of legislative
business.

ORDER FOR ADJOURNMENT TO
5 AM,

Mr. BYRD of West Virginia. Mr. Pres-
ident, I ask unanimous consent that
when the Senate completes its business
today, It stand in adjournment until 9
o'clock tomorrow morning.

The PRESIDING OFFICER. Without
objection, it is so ordered.
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ORDER FOR RECOGNITION OF SEN-
ATOR PROXMIRE AND VACATING
ORDER FOR RECOGNITION OF
SENATOR MONTOYA TOMORROW

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that, fol-
lowing the remarks of the two leaders
on tomorrow, the distinguished Senator
from Wisconsin (Mr. PRoOXMIRE} be rec-
ognized for not to exceed 15 minutes and
that the previous order recognizing the
Senator from New Mexico (Mr, Mon-
TOoYA) be vacated.

The PRESIDING OFFICER. Without
objection, 1t is 50 ordered.

ORDER FOR THE TRANSACTION OF
ROUTINE MORNING BUSINESS TO-
MORROW

Mr. BYRD of West Virginia. Mr, Presi-
dent, I ask unanimous consent that fol-
lowing the remarks of the distinguished
Senator from Wisconsin (Mr. PROXMIRE)
on tomorrow, there be a period for the
transaction of routine morning business
for not to exceed 15 minutes with state-
ments therein limited to 3 minuies, at
the conclusion of which the Senate will
proceed to the consideration of Calendar
No. 537, 8, 2676, a hill to provide for the
prevention of sickle cell anemia.

‘The PRESIDING OFFICER. Without
objection, it 1s so0 ordered.

ORDER FOR RESUMPTION OF CON-
SIDERATION OF THE NOMINATION
OF WILLIAM H. REHNQUIST ON
TOMORROW

Mr. BYRD of West Virginia. Mr. Presi-
dent, I ask unanimous consent that upon
the disposition of 3. 2676 on tomorrow,
the Senate return to executive session
and the resumption of the consideration
of the nomination of Willlam H, Rehn-
quist to be an Associate Justice of the
Supreine Court of the United States.

The PRESIDING OFFICER. Without
objection, 1t 1s so ordered.

PROGRAM

Mr. BYRD of West Virginla. Mr. Pres-
ident, the program for tomorrow is as
follows:

The Senate will convene at 8 am.
After the two leaders have been recoge-
nized under the standing order, the senior
Senator from Wisconsin (Mr. PROXMIRE)
will be recognized for not to exceed 15
minutes, following which there will be
a period for the transaction of routine
morning business, with statements there-
in limited to 3 minutes, At the conclusion
of routine morning business, the Senate
will take up 8. 2676, a bill to provide for
the prevention of sickle cell anemia. The
bill will be debated under a time limita-
tion of not to exceed 30 minutes, and
there will be a rollcall vote on final pas-
sage. The rollcall vote should occur at
about 10 o’clock a.m.,

Following the rollcall vote on S. 26786,
the Senate will return to executive ses-
glon to resume conslderation of the
nomination of William H. Rehnquist for
the office of Associate Justice of the Su-
preme Court of the United States.
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First, experience has shown that where low-
income housing 1s located, e¢rime inhereases,
The precise facts and figures are subject to
debate since the people who supply them in-
variably have a political interest in one direc-
tion or another. But the basic situation is
well understood. The poor and disadvantaged
¢lasses have always provided the greatest
number of criminals, especlally in & country
where poverty 1s considered to be either s
moral or statutory crime. So large numhers
of poor people grouped together in public
housing preojects produce higher erime rates,
When you add to this already unhealtby
plcture the fact that increasing percentages
of housing project tenants are not working
poor but welfare poor—peocple who are among
the most hopeless and desperate in the ¢ity—
the situation grows worse. The city claims
that about 16 per cent of public housing ten-
ants are on welfare, Congressman Edward I.
Eoch of Manhattan thinks 30 per cent Is
closer to the truth.

“The residents of Forest Hills are expressing
two very real and ratlonal fears,” says Koch,
who has joined Congressman Rosenthal in
opposing the present design of the 108th
Btreet project. “The fear of crime is & very
real one, and second, it’s absolutely rational
to belleve property values will decline In the
area of a high-rlse housing profect. Fear
moves tn and people move out,”

A woman who picketed the Forest Hills
project site this week iilustrated this state-
ment with personal experiences. “The city
put up a housing project near where I used
to live in Brooklyn,” she sald. “It was the
kind of neighborhood wbere you could leave
your door open when you went to the store,
Then the kids from the project found out
about this gold mine and you could see
them golng through the back yards in the
middle of the day, trylng doors to eee which
ones were open. People hegan t0 lock up,
buy gates for the windows, but who wants
to live that way? Then came the burglaries
and muggings and people began to move
out. I came t0 Forest Hills, Where em I go-
ing to go next?”

Early in his first term John Lindsay recog-
nized that bullding low-income housing proj=
ects in slum and ghetto areas malntained
pocr people In an environment harmfiul to
thelr chances for social progress. Distributing
the housing projects Into middle-class neigh-
borhoods was the way to stop this plling of
poverty on top of poverty. But no one seemed
10 grasp a slmple fact of social engineering.
Unless the middle-class neighborhcods re-
main middle class after the housing profects
are completed, no progress is made. Instant
slums are created in formerly attractive areas.
The poor are shifted from one ghetto to
another, and their lives don’t get any betier.

There 1s no curative magle in middle-class
neighborhoods 1ike Forest Hills. The people
who llve there aren't hetter off because the
area 18 nicer. They're better of because they
made the ares nlcer. Unless new residents
contribute the same kinds of middle-class
disciplines and values to the neighborhood,
it will become something else. This 1s where
John Lindsay and the social theorlsts who
work for him went wrong. Their new housing
projects, with few exceptions, put too many
poor families together in one place. The poor
had more of an effect on the middle-class
neighborhoods than the neighborhoods had
on them. The neighborhoods hecame poor.

What Rosenthal Eoch, and most of the
Forest Hllls residents who oppose the present
profect would like to see 15 a different ap-
proach to low-income housing, an approach
that takes Into conslderation the fact that
while integrating races isn’t much of a trick
In New York Cliy any more, integrating peo-
ple of different economic levels and value
systems s practically impossible. But, in
ressonable numbers, it ¢an be done. Instead
of cooking up a housing project that will
concentrate 536 low-income famtilies in high~
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rise towers that Rosenthal has called “con-
crete ghettos,” why didn’t the planners limit
the low-income allotment to 100 familles or
80?7 Instead of those towers, why weren't the
new bulldings kept In close profile with
the surrounding ones? And why was a mid-
dle-class community like Forest Hills ex-
pected to take such & huge dose of goncen-
trated poverty without a single sweetener
Irom the city to compensate?

“We've never had a thing from the city,”
pays Joseph Walderman, vice-president of
the Forest Hills Residents Association. “Not
che damn thing.”

If the Lindsay administration had settled
for a smaller number of low-income families
in the Forest Hills project, if it had come
up with a more compsatible design, if it had
mixed in some middie-income housing and
added & much needed community recreation
center, there would have been no large-scale
protest by residents of the area. The poor
families would have been absorbed into the
middie-class neighborhood because thelir
numbers Were not large enough to threatén
it. Everyone would have benefited, But with
the present plan, everyone Is in danger. The
residents may lose their neighborhood, and
the¢ poor may flnd themselves in another
glum,

“Lindsay didn’t worry about us,” says Wal«
derman, & gqulet articulate man, *because
he thought he couid get away with ramming
this thing down our throats. We’re middle-
class liberals. WeTe not supposed to fight
hack., OQur picket line must have come as
quite & shock to him.”

Press coverage and editorial opinion on the
Forest Hilly affair have hit hard on the theme
that the protesters are either bigots or mis-
informed, or both, This 1s inevitable, per-
haps, because the middie class doesn’t make
good news copy. They aren’t like the lower-
class Italian home-owners of Corona, full of
calorful little ethnio detalls, who needed a
volce to protest their homes belng razed to
make room for a new school. The middle class
spealks for itself. It believes in the bourgeois
values of home, religion, hard work, and
tries to do the right thing. It's middle Amer-
ica, and all that term implies. It's dull, ordi-
nary, predictable, and supposedly reactlon-
ary in raclad matters. This, say the Forest
Hills residents who want the housing project,
ig the real reason why the vast majority of
thelr neighbors oppose tt,

This type of slander is effective in an emo-
tional issue MKe racial integration, but it
doesn’t check out. Ed Koch attended a din-
ner recently where Carl Stokes, a black man
and former mayor of Cleveland, addressed a
number of fellow black politicians, “If you
think it’s only whites who don’t want low-
income housing projects in their neighbor-
hoods,” Koch remembers Stokes saying,
“baby you're wrong!"” StoKes then told how
his administration had bullt projects in mid-
dle-class black neighborhoods in Cleveland.
A black woman and frlend of the mayor
whose home was near one of these projects
said to Stokes: *“Carl, I never thought you
would do that o me.” And she never spoke
to him egain.

In a middle-class Puerto Rican neighbor-
hood of the Bronx, homeowners are nOw €x=-
pressing opposition to two new residence
houses for wards of the court planned for
their area. The middle class Puerto Ricans
are worried that muggings and drug use will
increase and their property values wilt drop.
And how many court wards would move into
the neighborhood? Just 24, Count ‘em.
Twenty-four.

The real 1ssue in Forest Hills and in every
middle-class neighborhood in America Mes
in the answer to this question asked last
summer by Eleanor Holmes Norton: “WIll
whites flee as blacks and Puerto Ricans of
the sameé eoonomle status and Ufe-style move
in?” In Forest Hills the snswer has been no.
Middle-class blacks move 1nto a bullding and
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although there is nervousness and wuncer-
talnty, whites do not leave. People who share
simllar velues and abllitles can overcome
raclal differences. With an influx of low-
income families, however, that value sharing
is minimal and strained.

If the city administration meang to keep
New York from deterlorating any more than
it already has, there will have to be an end
to shoving large numbers of low-inoome fams-
llies Into middie-class neighborhoods, Dis-
rupting the middie class will not help the
poor. It will only deprive them of a better
neighborhood to which they can advance
when they, like many of the people of Forest
Hills today, have lifted themselves out of
poverty.

EXECUTIVE SESSION

Mr. MANSFIELD. Mr, President, I ask
unanimous consent that the Senate go
into executive session to consider nomi-
nations on the Executive Calendar under
“New Reports.”

There being no objection, the Senate
proceeded to the consideration of execu-
tive business.

The PRESIDING OFFICER. The nom-
inations under “New Reports” will be
stated.

AMBASSADORS

The second assistant legislative clerk
proceeded to read sundry nominations of
ambassadors.

Mr, MANSFIELD, Mr. President, I ask
unanimous consent that the nominations
bhe considered en bloc.

The PRESIDING OFFICER., Without
objection, the nominations are considered
and confirmed en bloc,

INTERNATIONAL CIVIL AVIATION
ORGANIZATION

The second assistant legislative clerk
read the nomination of Mrs, Betty Crites
Dillon, of Indiana, to be the representa-
tive of the United States of America on
the Council of the International Civil
Aviation Organization.

The PRESIDING OFFICER. Without
objection, the nomination is considered
and confirmed.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the President be
notified of the confirmation of the nomi-
nations,

The PRESIDING OFFICER. Without
objection, it is so ordered.

THE SUPREME COURT OF THE
UNITED STATES

The Senate confinued with the con-
sideration of the nomination of William
H. Rehnquist to be Associate Justice of
the Supreme Court of the United States.

THE REHNQUIST NOMINATION SHOULD BE

CONFIRMED

Mr, PROXMIRE, Mr. President, I will
vote for the confirmation of William
Rehnguist as Associate Justice of the
Supreme Court.

I will do so first because Mr. Rehn-
quist obviously has strong intellectual
qualifications. The Court demands a high
grade of intellectual ability. Mr. Rehn-
quist has it. His distineguished academic
record, his demonstrated competence as
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& practicing lawyer, and his acknowl-
edged ability as an Assistant Attormey
General handling complex and difficult
legal and public policy problems all dem-
onstrate this.

Although the Rehnquist nomination
has become controversial, although he
has been opposed by many competent
critics, I have yet to hear anyone dispute
his intellectual capacity.

This level of ability is rare. It is needed
on the Supreme Court. It is a strong
point in Mr. Rehnquist’s favor.

Second, Mr. Rehnquist has given every
Indication that he is a man of stable
temperament. In the intensive study that
has been conducted of the Rehnquist
background, there has been no evidence
that any critic has developed that Mr,
Rehnquist would decide questions on the
basis of unreasoning emotion or im-
pulse. And his demeanor in the ordeal of
confirmation under questioning was im-
presgsive. Mr. Rehnquist seems to be a
man of judicious temperament.

Mr. Rehniquist has been a lifetime stu-
dent of the law. He served former Asso-
ciate Supreme Court Justice Jackson as
his clerk, and served with distinction.

Frankly, I have had more pressure in
opposition to Mr. Rehnquist than I have
had on any Presidential nomination for
the Supreme Court in the 14 years I
have served in the Senate. That opposi-
tion has come from friends of mine for
whom I have the greatest respect and
whose Judgment I trust.

My friends and my staff are almost
unanimous on this nomination. They al-
most without exception oppose it.

And they oppose it for the same reason.
They argue the Rehnquist appointment
is likely to cast the Court for years to
come in a conservative posture. They
contend that Rehnquist’'s intellectual
ability and the force of his personality
constitute not a national asset but a
serious threat to civil rights and civil
liberties.

They argue the great advances of free-
dom made by the Court in recent years
will be jeopardized and even reversed.

Mr, President, I reject that judsrient.
The crystai ball of Senators and even
Presidents is very cloudy, Indeed, in pre-
dicting the future conduct of newly ap-
pointed Supreme Court Justices. Holmes
and Frankfurter are two of many whose
impact on the American faw have been
quite different than most observers ex-
pected at the time of their appointment.

After carefully reading the record,
after hearing the criticisms of soc many
who object to this appointment, I have
become convinced that the case simply
has not been made that Mr. Rehnqulst
does not understand or support the Bill
of Rights or the other safeguards of lib-
erty in the Constitution.

And, Mr. President, in all honesty I
share the conviction expressed by Presi-
dent Nixon that we need a better balance
between the forces of law enforcement on
the one hand and law violation on the
other. That does not mean any less ¢on-
cern for the liberties we should treasure
and advance. Those liberties are at the
very heart of what makes this country
unique and great.
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It does mean that the appolntment to
the Court of a wise and able man who
has demonstrated his thorough under-
standing of the threat that crime and
disregard for the law represents—and I
believe Mr. Rehnquist 1s such a man—
can be fully consistent with maintaining
the Bill of Rights in its full significance.

Finally, Mr. Presldent, I opposed the
nominations of both Judge Haynesworth
and Mr, Carswell. In one case the conflict
of interest was clear and conspicuous.
In the other the Supreme Court nominee
simply did not have the ability required
for this immensely important position.

In this case Mr, Rehnquist does not
and has not had any conflict of interest
in his conduct in office, and he obviously
has great ability.

Under these circumstances, I have re-
solved what doubt I have—and I do still
have some—on the side of the President
of the United States and his nominee.
If the Senate should establish the prec-
edent of refusing to confirm able and
honest nominees on the grounds that we
disagree with their political views, we
will have a Court that will consist of
political weather vanes reflecting what-
ever politicai view the Senate happens
to hold at any time, We do not need
another U.S. Senate interpreting the law.
We need a Cowrt of the ablest legal
scholars we can find. Mr, Rehnquist
should fit well in such a Court.

For all these reasons I will vote for the
confirmation of Willlam Rehnquist.

Mr. BAYH. Mr, President, will the Sen-
ator yield?

Mr. PROXMIRE. I am happy to yield
to the Senator from Indiana.

Mr. BAYH., I must say that I find my-
self deeply distressed by the position
taken by my friend, the Senator from
Wisconsin, He is a man vf great logic,
and he has been a real fighter for some of
the important issues that have been be-
fora the Senate.

The Senator suggested he could find
nothing in the record to indicate that
thie nominee did not possess the dedica-
tion to human rights that he should have,
Has the Senator had the opportunity to
read the hearing record and the minor-
ity views?

Mr. PROXMIRE. I have read the rec-
ord and the minority report and I was
impressed by the arguments against Mr.
Rehnaquist. As I said, my staff took a poll
and they unanimously felt he should be
rejected on the basis of the record and
on the basis of the argument made in
the minority views.

However, I was not convinced. For one
thing, I think that he has changed his
views. Fle took a different position than
I took on civil rights matters 8 or 10 years
ago. In my view that does not mean that
Mr. Rehnquist now has little or no regard
for civll liberties and civil rights. I think
what he said in the confirmation pro-
ceedings indicated he has had a change
of heart. This Senator has changed his
views with respect to certain matters
during the years; I think the Senator
from Indiana has; and I think all of us
do that. This man changed, developed,
and grew, and I thing on civil rights, by
and large, people throughout our coun-
try have learned and changed.
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My, BAYH. I hope the Senator from
Wisconsin will bear with me for a mo-
ment or two. We have had polls in my of-
fice, too, on some critical issues. More
than once there has been a 7-to-1 vote
but the “one’” has been the one who came
to the Chamber to vote. That 1s the way
it has to be, and I understand. That is
each Senator’s responsibility

I have heard a great deal gbout the
nominee’s change of mind. But, with all
respect to the Senator, I say there is
nothing in the record to indicate that
is s0.

Mr, Rehnquist said he sees no consti-
tutional issue raised by surveillance, the
right to privacy. Is that a matter of
concern to the Senator from Wisconsin?

We have a nominee who, not in 1564,
1966, or 1967, but 3 or 4 weeks ago when
testifying before the Commitiee on the
Judiciary, said he saw no constitutional
difficulties presented by surveiliance.
What about the right to privacy?

Mr. PROXMIRE. That is a generalized
conclusion; the Senator would have to be
more specific in respect t0 the nominee’s
attitude. The Senator is talking about
wiretapping, and so forth,

Almost all of the evidence I could see
against Mr, Rehnquist is based on his ac-
tivities when he was in the Justice De-~
partment. I think it is very unfair to visit
upon an employee of the Justice Depart-
ment the policies of that particular de-
partment. If the Senator from Indiana
or the Senator from Wisconsin were
working in the Justice Department,
either we would do what we were told to
do by the Aftorney General and the Pres-
ident, or resign. We would either resign
or do it the best we could, and that is
what he did.

Mr, BAYH. A close reading of the
record will show that he said:

If I did not agree with these poucles I
would have resigned.

Mr. PROXMIRE. Of course, the Sena-
tor Is talking about whether he agreed
overall with general policies of the Pres-
ident. It does not mean he has to agree
with every single aspect. There were oc-
casions when he might have argued
against policies; but on the basis of hav-
ing been heard, the Attorney General
made up his mind and Mr. Rehnquist
carried out the orders.

At any rate, I do not think the Senator
makes a case against the nominee for the
Supreme Court on the basis of what hap-
pened in the Justice Department while
he was an employee there.

Mr. BAYH. Does the Senator from
Wisconsin have any examples of these
efforts?

Mr. PROXMIRE. The Senator from
Indiana knows better than I, because he
serves as a member of the Committee on
the Judiciary and he was there when the
committee attempted, as I understand it,
to find out what went on between the
nominee and the Justice Department in
their conferences on their policies, and
that the Justice Department refused to
divu'ge that information. They may have
bhern right or they may not have been
right. At any rate we do not know and
we do not have a clear record on whether
or not the nominee did disagree with his
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superiors. The fact that the Justice De~
partment has followed a policy or policies
in the last few years and that Mr. Rehn-
quist carried out some of them is not a
bas s for reject.ng this man, who has a
very high intellectual capacity and who
has demonstrated his ability.

Mr. BAYH. I ask these questions not
to be argumentative but to explore the
facts as they appear to one Senator. Of
course, we all make different judgments
and we give different importance to the
same facts. But I think we need to under-
stand that Mr, Rehnquist was not some
lower echelon lackey who was ordered
mto battle to carry out commands of the
generals. Indeed, he was one of the top
po lcymakers. He did not just carry out
policy: he helped to make it.

I know of no efforts he made to show
us that his own views were different from
Department policy. We did not ask him to
prejudge cases. We tried to get his per-
sonal views. In statement after statement
he ent so far as to say he did not think
it would be a constitutional question if
the Government wanted to follow, or to
put a tail on, the Senator from North
Car lmma (Mr. ERVIN) .

When we were discu sing the Iimits
of our right to privacy, he never once
d nied that the President had the In-
h rent right to bug our telephones In
b h foreign and domesiic security cases
without any kind of supervision at all.
This was the real William Rehnquist. It
was not just Justice Department’s view.

This 18 what caused me to consider
that his approach to the Bill of Rights
was callous at best. This belief was re-
inforced by the nominee himself, who
said, “If I did not believe in these
pol c'es, I would have left.” He dld not
espouse these views because the ad-
ministration might fire him. He was
comfortable; he was a part of formulat-
ing that program.

Mr. PROXMIRE. I am sorry. Will the
Senator repeat the last observation?

Mr. BAYH, I was suggesting that he
was a part of formulating these pro-
grams. For instance, the preventive
detention bill—I do not know how the
Senator voted on that bill, but this was
one of William Rehnquist's babies.

Mr. PROXMIRE. I voted for it.

Mr, BAYH, Then, the Senator does not
share the concern I have about this par-
ticular matter,

Is the Senator from Wisconsin fa-
miliar with the 1952 memorandum that
t en lav clerk Rehnquist wrote to Jus-
tice Jackson relative to Brown against
Board of Education in which he urged
that Plessy against Ferguson be reaf-
firmed?

Mr. PROXMIRE. Yes. I think that was
bad-—a mistake. I do not think this Sen-
ator would have done it. But that was
wrtten when the man was In his 20’s
and then a clerk of a Supreme Court
Justice, I think, certainly, Mr. Rehn-
quist’s views have changed since then.
I think the views of the Senate have
changed since then, and the views of the
country have changed since then. To
g0 back to that period and say because
he took this position, which in my view
was a wrong positlon, that now, in 1871,
he is disqualified, I think is not falr.
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Mr. BAYH. I would like to concur with
the statement that the Senator from
Wisconsin has just made, After all, Mr,
Rehnquist was only 28 years of age which
Is hardly wet behind the ears. That is
exactly the age which Judge Carswell
was when he made his now-infamous
statement about white supremacy which
led to hus nomination being turned down
by the Senate, The fact that Mr, Rehn-
qust said that in 1952 does not mean he
could not have changed hls mind. Un-
fortunately, I do not think he has had
any change of heart. In 1964 he was
opposing the Phoenix City Council ordi-
nance to require the integration of pub-~
Ii¢c places of business, using very much
the same argument which he made in his
memorandum to Mr. Justice Jackson. At
that tume he was 40 vears of age, Does
it concern the Senator from Wisconsin
that at age 40 he still had the same
concern for property rights in place of
individual rights?

Mr. PROXMIRE. The Senator will re-
call that when the bill was bhefore the
Senate in 1964 we voted to provide
against discrimination in places of pub-
lic accommodations. The Benat r from
Indiana and the Senator from Wiscon-
sin held strong views on that and were
enthusiast! ally in favor of that. Bui it
was a change in the policy of this coun-
try. There were many thoughtful peo-
ple at that time who opposed it. So it
was a change in national policy. Simply
becanse at that time Mr. Rehnquist rep-
resented the settled view does rot seem
to me to disqualify him now for the Su-
preme Court,

I think that is a very important view
now, but it is, nevertheless, a policy
view. It is a view that was held at one
time by the late Senator from Ilhinoils,
Mr. Drirksen, and many other Senators,
but in the course of debate he, like
others, changed his mind at the time of
the adoption of the civil rights bill. He
was opposed to the civil rights bill to
begin with. He fought it as the principal
opponent. But he recognized it was an
idea whose time had come, and his posi-
tion changed. It is probable that Mr,
Rehnqusts view has changed, as he
said it has.

Mr. BAYH. Mr. Rehnquist has never
sald that he wes wrong when he wrote
that memorandum. He has talked about
a nine-judge majority and stare decisis
and the weight to be given to precedent.
But let us remember we are talking about
a man who is going on that Court and
who will be a part of that nine-man
voting block. That is why I think it
would be a mistake to put on the Court
a man who in 1952 was in favor of sus-
taining Plessy against Ferguson. I do
not say this because of the ultimate con-
clusion he reached, but because he urged
Justice Jackson to vote against Brown
against Board of Education on the ground
that the Court would be making an
error in supporting the rights of this
munority. It seems to me it is a mistake
to put a man on the Court who does not
feel that the Court not only has the
right but the responsibility to protect
individual rights. That is the reason for
the Bill of Rights. That is the purpose
of the Court. He talked about Jehovah’s
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Witnesses. He talked about the rights of
businessmen. He talked about various
other minorities that had to be pro-
tected. He talked about slaveholders. He
just did not believe the Court should
move into those areas. This concerns
me because if we confirm him, he will
not be a law clerk or an official down at
the Justice Department who can be re-
moved if the country does not like his
voting. He wil he on the highest Court
and every public pronouncement of
William Rehnquist would indicate that
he does not reahze the importance of
the rights of minorities.

Sure, of itself 1t means httle or noth-
ing that in 1852 he was against Brown
against Board of Education. However, in
1964 he was against letting black people
into the drugstores of Phoenix. As a pri-
vale citizen he became excited enough
over a very mild integration plan to take
public issue with the school superintend-
ent, That w s in 1967. In 1966, as a uni-
form laws commissioner he did every-
thmng he could to stop an antiblockbust-
ing provision, which was favored by the
rest of the commissioners. He tried to
strike that out of the uniform code, He
tried to strike out a section which would
have permitted—not required but per-
mitted—employers to compensate for
past diserimimnatory hiring practices,
When he was defeated in that fight, he
successfully led the eff rt to change it
from a uniform act to a model act.

If there is sufficient reason to believe
that Mr. Rehnquist now 1s sensitive to
the rights of minonties, I wish the Sena-
tor from Wisconsin would point it out to
me, because I do not find it in the record.

Mr. PROXMIRE, I have taken the po-
sition I have taken on this nomination, I
will say to the Senator from Indiana, be-
cause I feel that while the views of Mr.
Rehnquist are different from the views I
hold very strongly, and as I have saxd in
my statement, while I have some hesita-
tion about it, I think we are wrong if we
impose a political test and that is exactly
what the Senator from Indiana proposes.
I do not think we should appoint people
to the Supreme Court based on whether
we agree with any political position they
have taken. It should be on the basis of
their ability, integrity, honesty, and
whether or not there is a conflict of 1n-
terest involved. I think on all those scores
this man is outstanding.

After all, he was No. 1 In his class at
Stanford Law School. He is a man of
great ability and great intellect. We
need men like that on the Supreme Court,
The argument that he has taken a qute
different view, and a view that does dis-
turb the Senator from Wisconsin, on
civil rights is not a sufficient basis why
he should not go on the Court.

Mr, BAYH. What is the proper scope
of the Senate’s inquiry, in the view of the
Senator from Wisconsin? I ask the ques-
tion because I have great respect for the
Senator from Wiscon in and because the
people look upon this body not only as
a whole but at individual champions.
And they look at the Senator from Wis-
consin as one who courageously led the
fight against the SST because it was
wrong, and they will want to know how
he views this nomination. I think that
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his vote would be taken as a compliment
and they would regard the vole of the
Senator from Wisconsin with more than
normal weight.

Are there limits beyond which we
should not permit a man to go on that
Court?

Mr, PROXMIRE. Of course there are,
As the Senator knows, I voted agalnst
Carswell. I voted against Haynsworth.
I probably voted against more nom-
inees of President Kennedy, Presi-
dent Johnson, President Eisenhower,
and President Nixon than almost
anybody who has been here while I have
been in the Senate. I have never taken
the view that we should automatically
rubberstamp any nominee of the Pres-
ident. But I think when the President
makes & nomination to the Supreme
Court of a man who is qualified intel-
lectually, who has a good, solid legal
background, a man who 1s open, who is
honest, & man whose conduct in that
respect has not been questioned, I am
going to support him.

I think there was a strong effort made
to discredit Mr., Rehnquist on specific
grounds, but I did not see any instance
in which thils was substantiated. I did
not see any Instance in which it was
shown that Mr, Rehnquist was dishon-
est or where he had acted improperly,
or without regard to the law. Under those
clrcumstances, it seems to me that we
should give the President of the United
States and the nominee the benefit of
the doubt.

Mr. BAYH. I guess I should have been
more definitive in my question. There are
no grounds, apparently, in the policy area
that the Serator from Wisconsin feels
are suficient to oppose the nomination.

Mr. PROXMIRE. Policy area? I am not
sure I know what the Senator means.
Political grounds. There are some——

Mr. BAYH. Being against Brown
agalnst Board of Education is not sufil-
cient in the mind of the Senator from
Wisconsin?

Mr. PROXMIRE. Well, the fact that he
was against it some time ago, no. I would
say no. I would say that is not sufficient.
Obviously, if it were, I would not be for
Mr. Rehnqulst.

Mr. BAYH. I asked him about the let-
ter to the editor that he wrote and the
issue he had with the superintendent of
schools in Phoenix in the very mild inte-
gration effort, a freedom of choice plan,
really, which has now been outdated by
light years. T asked him why he opposed
that, and he sald he was against long-
distance busing. The superintendent
himself was against long-distance busing.
There 1s just no evidence, I may say to
the Senator from Wisconsin, to substan-
tiate the clalm that William Rehnquist
would look differently, if he were on that
Court today, on the rights of black peo-
ple than he did back in 1952 when he
urged Justice Jackson to vote agalnst
Brown against Board of Education,

I shall not pursue this further, The
Senator from Wisconsin has heen very
kind. It is very distressing to me, as I say,
that he has taken this position, but each
Senator has the right to his own view-
point, and I know that he feels deeply in
his conscience that he is right. I accept
that judgment.
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Mr, PROXMIRE. I thank the Senator.
Mr. President, I yield the floor.

Mr. MANSFIELD. Mr. President, I sug-
gest the absence of a quorum.

The PRESIDING OFF ICER. The clerk
will call the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. BAYH. Mr. President, I ask unani-
mous consent that the order for the quo-
rum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is so ordered.

Mr, BAYH. Mr. President, I should llke
to follow my colloquy with the Senator
from Wisconsin with a few additional
observations.

On the past two occasions when the
Senate has refused to advise and conseni
to Supreme Court nominations, we have
had a variety of reasons expressed by
various Senators as to why they reached
the concluslon to vote “No” against the
President’s nomination.

The Haynsworth nomination, I think
the record will show, presented a unique
combination of concern over the nomi-
nee’s views on civil rights, perhaps also
his concern over certain social issues
closely related to the labor-management
area, and concerns about the judge sit-
ting on cases in which he had a finan-
clal interest—the ethical question. Be-
cause of these matters, 55 Members of the
Senate stood up and said, “With all re-
spect, Mr. President, no, Send us another
nominee.” And the President did.

‘Then followed another heated battle
over the Carswell nomination. The Cars-
well nomination was not a replay of the
Haynsworth nomination. Even stronger
concerns were expressed about Judge
Carswell’s position in the area of civil
rights and human rights, This was rather
well documented by a statement he had
made when he first ran for the legisla-
ture, when he was 28 years of age, in
which he sald that he yielded to no man
in his belief in white supremacy.

I find it ironic now to see the similar-
ity that was expressed in the argument
of the Senator from Wisconsin, wherein
he said that if he felt that William Rehn-
quist still was opposed to Brown against
Board of Education, he would vote
against him as a nominee to the Supreme
Court.

Some argued strongly in support of
Judge Carswell that if they believed he
still felt that the cause of white suprem-
acy was valid, they would vote against
him for the Supreme Court. But they
contended that Judege Carswell had
changed his mind.

Now the proponents of William Rehn-
quist suggest—not that he was right in
urging Justice Jackson to vote against
Brown against Board of Education and
to sustain Plessy against Ferguson—that
Mr, Rehnquist has changed his mind.

Just as the Senate, when confronted
with the evidence about Judge Carswell,
apparently came o the conclusion that
he had not changed his mind, I think
the evidence is equally clear that Wil-
liam Rehnquist has not changed his
mind on the great social issue presented
in Brown against Board of Education. I
wish it were not the case, because I can-
not contest the intellectual capacity of
the man. But it seems to me that a man
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who is wrong on the great philosophical
issues that confront this country should
not be given the Good Housekeeping seal
of approval by the US. Senate just be-
cause he happens to be magha cum
laude. In fact, it would seem to me that
a man who possesses this intellectual
capacity should have to meet a higher
test of understanding of the humane
questions of the day.

In 1952, when magna cum Jaude
Rehnquist was advising one of the most
distinguished Justices on the Supreme
Court, he was totally unaware of the
problems, the perplexlties, the sensi-
tivities, and the frustrations of the mil-
lions of black Americans. To me that
indicates that on the outside the grade
may be letter “A” but on the inside,
in the heart, where it really counts, he
fails the course., Such an analysis also
comports with his repeated statements
that he changed his mind about the
open accommodations ordinance, not be-
cause he came to realize that all citi-
zens are entitled to the same rights,
but because he now knew how much the
minorities cared about such rights.

Of course it is possible for a 28-year-
old to mature, I think this i{s a valid
hypothesis. Hopefully, it 1s possible for
a 43-year-old to mature and get greater
wisdom., But, interestingly enough, if one
follows the maturing and, the develop-
ment of the thought processes of Willlam
Rehnquist from the 1952 memorandum
to 1967, when he took lssue with the
Phoenix superintendent of schools on
the very same issue, there is no maturing.

If between age 28 and age 40 the posi-
tion of Willlam Rehnquist on the im-
portant ares of quality education, of
letting minority students have access to
our public Institutions of education, did
not change, why are we to assume that
suddenly there was a renaissance beyond
age 407

1 think that that i1s not a valld as-
sumption, Certainly Mr. Rehnquist was
& leading member of the bar. He had
very set thoughts, a very significantly
developed philosophy and intellect. To
suggest that there has suddenly been
& renaissance hetween 1967 and 1971 is
to look for something that does not
exist, and to hope and pray for some-
thing that never will be.

I think it is important to look at some
of the excerpts from that editorial in
1867 to see what Mr. Willlam Rehnquist
thought then about letting the minority
children of Phoenix have access to their
school system. I begin by setting the is-
sue in perspective. On yesterday we
talked extensively about the philosophy
expressed in the 1952 memo. Yesterday
I quoted, and I quote agaln today for
the sake of continuity, from that mem-
orandum which Mr. Rehnquist wrote to
Justice Jackson:

One hundred and fifty years of attempis
on the par{ of this Court to protect minority
rights of any kind—whether those of husl-
ness, slaveholders, or Jehovah's Witnesses—
have all met the same fate. One by one the
cages establishing such rights have been
sloughed off, and crept stlently to rest. If the
present Court is unable to profit by this
example, it must be prepared to see its work
fadde in time, too, as embodylng only the
pentiments of a tranhsient majority of nine
men,
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He further stated:

‘To those who would argue that “personal™
rights are more sacrosanct than “property”
rights, the short answer s that the Con-
stitution makes no such distinetion.

Therein was the philosophy of William
Rehnguist in 1852, I suggest that his
philosophy did not change much bhe-
tween then and 1967, because in the is-
sue that was involved In Phoenix, Ariz,,
we were not talking about a quota sys-
tem, We were not falking about forced
long-range busing. As I suggested to my
friend, the Senator from Michigan, yes-
terday, we have pounded our breasts and
talked about the intellectual capacity and
the honesty of the nominee. ¥Yet he had
the audacity to come before the Com-
mittee on the Judiciary and try to ex-
plain away his opposition to the school
plan in Phoenix on the basis that he
was opposed to long-distance busing.
Long-distance busing was not even in-
volved. The superintendent of schools
himself was against forced long-distance
busing, and if Willilamsm Rehnquist says
that is the reason he wrote that letter, he
is not being honest with the Senate.

Mr. Rehnquist said in his letter, and
I will quote excerpts from it—but I ask
unanimous consent that the entire letter
to the editor written by Mr. Rehnquist
back in 1967 be printed in the RECORD at
this time.

There being no objection, the letter
to the editor was ordered to be printed
in the Recorp, as follows:

“DE FaicTo” SCHOOLS SEEN SERVING WELL
(By William H, Rehnquist)

The combined effect of Harold Cousland's
series of articles decrylng “de facto segrega-
tlon” in Phoenix schools, and The Repub-
lie's mccount of Superintendent Seymour's
“integration program' for Phoenix high
schools, 1s distressing to me.

As Mr, Cousland states in his concluding
article, *“whether school hoard members take
these steps is up to them, and the people who
elect them.” My own guess Is that the great
majority of our citizens are well satlsfied
with the traditional neighborhood school
system, and would not care to see it tinkered
with at the behest of the suthors of a report
made to the federal Civil Rights Commission,

My further guess is that a similar major-
ity would prefer to see Superintendent Sey-
mour conflne his activities to the carrying
out of policy made by the Phoenix Union
High School board, rmather than taking the bit
in his own teeth.

Mr. Seymour declares that we “are and
must be concerned with achieving an inte-
grated soclety.” Once more, it would seem
more appropriate for any such broad decla-
rations to come from policy-making bodies
who are directly responsible to the electorate,
rather than from an appointed administra-
tor. But I think many would take issue with
his statement on the merits, and would feel
that we are no more dedicated to an “inte-
grated” society than we are to a “segregated”
society; that we are instead dedicated to a
free soclety, in which each man 1s equal be-
fore the law, but in which each man 1s ac-
corded a maximum amount of freedom of
cholce in his individual activities.

The nhelghborhood school cohcept, which
has gerved us well for countless years, is quite
consistent with this principle, Those who
would abandon it concern themselves not
with the great majority; for whom it has
worked very well, but with a small minority
for whom they claim It has not worked well.
They assert & clalm for special privileges for
this minority, the members ¢of which in
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mANny casées may not even want the privileges
which the soclal theorists urge be extended
to them,

The schools’ job 1s to educate children,
They should not be saddled with a task of
fostering soclal change which may well les-
sen their ability to perform thelr primary
Job. The voters of Phoenix will do well to
take a long second look at the sort of pro-
posals urged by Messrs. Cousland and
Seymour.

Mr. BAYH. Mr. President, just to ex-
cerpt part of that letter so that the Sen-
ate may look specifically at what con-
cerns the Senator from Indiana, In re-
ferring to the superintendent of schools,
Mr, Seymour, Mr. Rehnquist said as fol-
lows:

Mr. Seymour declares that we “are and
must be concerned with achieving an inte-
grated society,” Once more, it would seem
more appropriate for any such bhroad decla-
ration to come from policy-making bodies
who are directly responsible to the electorate
rather than from an appointed adminis-
trator,

Of course, it is rather obvlous, if I
might interject here, that Mr. Rehnquist
is opposed to such phllosophy espoused
and promulgated by policymaking bodies.
He is opposed to this kind of thing be-
cause of the position he took when he
was & uniform State law commissioner
when an antidiscrimination act was in
the process of being promulgated.

Mr. Rehnquist led the effort to degrade
that proposal from a uniform act and
make it a model act so that he would
not be committed to having to go back
to Arizona and say, “All right, ladies and
gentlemen of the State legislature, we
are going to implement this antidiscrim-
ination act.”

He continues:

But I think many would take issue with
his statement on the merits, . .. I think
many would take lssue with the statement on
the merits, and would feel that we are no
more dedicated to an “integrated’ society
than we are to a “segregated” society.

Mr. President, he said we are no more
dedicated to an integrated society than
we are to a segregated society. Then he
proceeds very deftly by saying that:

We are Instead ded.cated to a free society
in which each man is equal before the law,
but in which each man is accorded a maxi-
mum amount of freedom of choice in his
individual activities,

To be sure, we are dedicated to a free
society. To be sure, we want each man
to be equal before the law. How much
freedom before the law dces a black child
have who cannot get into the Phoenix
school system? How much freedom does
a member of & minority group have If he
cannot shop where he chooses?

How much freedom does a black family
have that cannot find a house int which to
live? How much freedom does a black
person have who is sick, and who is de-
nied access to the drug stores of Phoenix?
How can anyone make & statement like
that in light of 200 years of discrimina-
tion? Although this is a very well phrased
intetlectual argument, it completely falls
apart on the facts and shows & kind of
inhumane quality, and & lack of the sen-
sitivity that any Justice of the Supreme
Court must have if he is to deal with
equal justice before the law for all of our
citizens.
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Mr. KENNEDY, Mr. President, the
American people are the freest people in
the world. When we count our blessings
we can count many of them in constitu-
tional terms:

Freedom of speech, of assembly, of
religion;

Freedom of the press;

Due process of law before life, liberty,
or property can be taken away;

Equal protection of the law without
regard to wealth, race, religion, or ethnie
origin;

Freedom from unreasonable searches
and seizures, from forced self-incrimina-
tion, from excessive bail, from cruel and
unusual punishment;

Right to counsel and to habeas corpus;

A government of limited powers, con-
strained by tripartite checks and bal-
ances;

An independent judiciary to enforce
and vindicate all of these rights.

We take those blessings so much for
granted that sometimes we forget that
they have real content and make real dif-
ferences in our lives. But that content
does not merely happen. It does not pro-
tect itself. It does not exist as an absolute
in stable equilibrium.

Though our liberty has persisted for
nearly two centuries, preserving it has
been a major national challenge. In my
own lifetime, at least once each decade
the American people have had to prove
their love for liberty by defending It
against direct challenges, and they have
always proved equal to the task.

In the 1940°s freedom was challenged
by & madman who thought the final solu-
tion to the world’s problems was to sepa-
rate and eradicate races and religions he
considered inferior, and by another dic-
tator who sought to persuade his peo-
ple to trade their liberty for an authori-
tarian government which could make the
tralns run on time. America mobilized
in the name of freedom, and we invested
a generation and a treasure and half a
decade in preserving liberty for ourselves
and for our friends.

In the 1950’s, the threat came stealth-
ily from within, and we did not ade-
quately respond until it was aimost too
late, One man poisoned the environment
of liberty with inuendo and insinuations
and invective. Yet, In the nick of time,
the courage and conscience and concern
of the American people for their birth-
right of freedom were agaln aroused, and
provided a strong antidote to the Mc-
Carthyite venom.

In the mid 1960’s, a small band of men
succeeded in capturing one of the major
political parties. But when they tried to
sell the American people on the idea that
“extremism™ was the path to liberty, the
people came to the polls by the milllons
to bury that philosophy—they thought—
once and for all.

The first 2 years of this decade have
not been happy ones In the history of
liberty. We have seen the first prior re-
straints on our press in history. We have
seen soldiers shoot down our children
during an antiwar assembly, and we have
walted in valn for the convening of a
Federal grand jury to fix responsibility.
We have seen secret electronic surveil-
lance of dissident domestic groups by fiat
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of the Executive. We have seen—and the
courts have found—Indiscriminate mass
arrests, protracted 1illegal detentions,
fraudulent manufacture of evidence,
cruel and iInhuman punishment, and pur-
suit of baseless prosecutions as harass-
ment, all In the name of making the
buses run on time one morning in Wash-
ingtan. We have seen misuse of investi-
gative agents to Intimidate critics of
Government on the outside, and blatant
pressure to eliminate critics within Gov-
ernment. We have seen civil rights take a
back seat to regional politics, and civil
liberties take a back seat to the politics
of fear.

Oh, yes. We are silll the freest people
in the world, but if the trend of the 1970’s
continues as it has begun, then sooner
or later we will find ourselves locked in
another struggle to maintain liberty. I
would rather that it be sooner than later,
I would rather not wait to shore up the
constitutional foundations of our free-
doms until they have been so chipped
away and eroded that they are in danger
of collapsing. I would rather we, right
here in the Senate, take a stand now to
preserve our heritage as free men and
women. I wouid rather we draw a line
boldly at the boundaries of our democ-
racy and say: This far, Mr. President,
and no further.

There will, of course, be other oppor-
tunities. There may be other Supreme
Court vacancies for this President and
the Senate to fill. And there will be the
contest in the fall of 1972 in which liberty
may be an issue. But the asymmetry of
the risk is too great. If we assent to the
present nomination, we are saying to
Nixon and Mitchell and Kleindienst and
Mardian and Rehnguist, “Go ahead,
whittle away our Constitution, constrict
our liberty, curtail our freedom. We will
not only refrain from stopping you, we
will reward you by placing you and your
ilk in the temple of liberty.”

And so the whittling will Increase, and
the constraints will multiply, and the
curtailment will accelerate—all in the
pursuit of the highest motives—until
one day we may all wake up and find that
we have ratified by our silence the em-
bezzlement of our most precious entitle-
ments. By then it may be too late to find
a battlefield, let alone win the battle. An
exaggerated nightmare? Perhaps, al-
though people in Greece, Northern Ire-
land, Canada, Chile, East Pakistan, and
South Korea probably thought so, too,
untll one day recently they woke up to
find basic rights suspended—for their
own good, of course. But why should we
take that risk at all? Why shouid not we
repeat, symbolically and pragmatically,
the words carved in stone at the Justice
Department: “Eternal vigilance is the
price of liberty,” and effect that vigilance
by making sure that the camel of author-
itarianism gets his nose no further into
the tent of freedom than it is already.

The symbolism is clear, Willlam Rehn-
quist, as Mr. Nixon himself put it, has
been the Presldent’s lawyer’s lawyer dur-
ing this whole period of retrogression in
human rights and human liberties. Never
in the course of American history have so
few taken so much from so many, and
William Rehnquist was there every step
of the way,
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When the Attorney General needed
someone to validate the legal theory in
the Pentagon Papers case, Mr, Rehn-
quist was happy to oblige, even though
he knew that the legal sufficiency of the
case depended on the factual situation,
and even though he knew he did not
know all the facts. And when someone
was needed to call the Washington Post
and ask it please not to publish the news,
Bill Rehnquist was ready and willing.

When someone was needed to defend
George Harrold Carswell’s pitiful record
in civil rights cases, there was Bill Rehn-
quist attesting to the fact that the Cars-
well decisions—though they looked rac-
ist, and sounded racist and smelled rac-
ist—were really only the product of a
“consistently applied constitutional con-
servatism.” And there was Bill Rehn-
quist, ready with a new “reasonableness”
label for the tapping and bugging of
domestic dissidents when the old “in-
herent power” label became too much
even for the Justice Department to
stomach, and there he was designing the
“reasonableness” argument without
bothering to find out which, or how
many, or why, citizens were beilng elec-
tronically spied on in the absence of
court orders or probable cause, without
knowing, for example, that there are
three to nine times as many days of non-
court-ordered Federal electronic spying
as there are days of court-ordered sur-
veillanice.

And it was Bill Rehnquist who sat in
to tell the May Day planners what kind
of special legal arrangements would have
to be made to invoke extraprdinary pow-
ers, who was silent when such powers
were Invoked without legal authority,
but who nevertheless spoke up promptly
in defense of the May Day procedures,
again without bothering to ascertain the
facts, And after S8enator Ervin had dem-
onstrated clearly and brilliantly that
executive branch self-restraint had
utterly falled as a limit on military spy-
ing on civilians, there was Bill Rehnquist
telling Senator ErviN that executive
“self-restraint” was the answer to abu-
sive investigative practices, And there was
Bill Rehnquist putting the legal gloss on
the administration’s efforts to gag dissi-
dent Federal employees, and Justifying
the ex cathedra Presidential expansion
of the powers of the Subversive Activities
Control Board.

Be careful, we are cautioned. Maybe
some of those positions were required of
him in his role as advocate. But in most
of these Instances he was no mere
mouthpiece. He was actually or poten-
tially the brains, or the intellizent filter.

Look at the Carswell situation, for ex-
ample. When I questioned Mr. Rehnquist
about his defense of Carswell’s civil
rights record, he stressed that he did
s0 as an advocate, implying that perhaps
his personal views were different from
his public views, an implication cor-
roborated by other hints he has given.
And yet if Mr. Rehnquist in fact felt per-
sonally that Carswell was a racist, then
his job was not to persuade the Senate
of the contrary, but to persuade the At-
torney General to withdraw the nomina-
tion. For surely to a dedicated and bright
lawyer like William Rehnquist, the ap-
pointment of a mediocre racist to the
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Supreme Court would be a watershed
issue of the highest order.

Walter Hickel knew what to do in
situations like that. So did the late
James Allen. So did Leon Panetta
and Terry Lenzner. And in the Justice
Department itself the Solicitor General
has shown the way by refusing to put
his name on important departmental
briefs with which he disagreed. So if the
nominee really disapproved of the official
line on these issues of major national
significance, there were ways for him
to express that fact, but never once did
he avail himself of them.

The defeat—or at least the mustering
of a serious showing of opposition to—
this nominee is important for far more
than its symbolism. The post he aspires
to 1s a seat on the Supreme Court of the
United States. There his prejudices and
predilections, his sensitivities and sensi-
bilities, his sympathies and secret hopes,
will all become the stuff of which justice
is made. Perhaps no official of Govern-
ment has as much unreviewable discre-
tion as a Justice. ‘The simple decision to
accept or reject a case for Supreme
Court review, a deciston which can be
one of life or death, is one which each
Justice makes arbitrarily, without ex-
planation, without recourse, based on his
own sense of priorities.

Sitting as a Circuit Justice on emer-
gency matters, one member of the Court
can wield immense power with almost
unlimited discretion. And beyond that,
on the largest issues of the day, a Jus-
tice, especially one who helieves as the
nominee does that every right must be
balanced against other values, must ap-
ply his own system of weights and values
when he is asked what “due” process,
“reasonable” searches, “excessive” bail,
“equal” protection, and other constitu-
tional standards should mean in prac-
tice.

And he does not have that power and
that responsibility just for the term of
the man who appoints him. He has it for
life. He 1s likely to be a member of the
Court for at least the opening quarter of
the third centwry of our Nation’s inde-
pendence, Thus durlng a time when we
should be rededicating ourselves to lib-
erty, during a tlme when Individual
imagination and inttlative and spirits
should be given another chance to soar,
this man who seems to care so little for
individual liberty, will be one of the ref-
erees between the individual and the
state.

During a time when techhology will
give the Government the tools to intrude
on every second of every day of every
citizen’'s life, this man, who appears s0
congenial to Government intrusion, will
be setting the bounds of Government
power, During & time when every last
vestige of racial discrimination and pref-
erence must be erased If our society 18
not to deteriorate into warring camps,
this man, who has repeatedly proven his
lack of sensitivity to the human drive for
equality, will have his hand on the throt-
tle—and his foot on the hrake—of equal
protection and equal opportunity.

In short, at the very time when we a3
a nation may have to decide whether the
constitutional precepts which have
served us so well for 200 years shall en-
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dure for another hundred, this man, who
thinks of the defenders of constitutional
liberties as “softles,” will have a large
say in the decision.

Are we men or are we mice? Are we 50
In awe of the President that we will sur-
render our own freedom, and that of the
people who semt us here, just to avoid
offending the President? Do we have 80
little analytic capacity that we will allow
him to pass off a compulsive authoritar-
ian as a judicial conservative? Are we 50
naive, are we so relieved at the nonnom-
ination of the “Nixon six” that we will
let ourselves be taken in by the greatest
“bait and switch” ploy in history? Are
we 50 simple minded that we are willing
to risk severe constitutional retrogres-
sion in hopes that some Peter Pan will
fly us to a land without crime, without
discord, without dissent?

What are we afrald of? When the
President has the veto power over our
activities, he does not hesitate to remind
us of that fact, and as we saw agaln last
week, we all too frequently yield to his
warnings. In the case of S8upreme Court
appointments, we are trustees of liberty
for the people.

We have the veto power, not to men-
tion the constitutional obligation of ad-
vice to the President. We have proved
the force of that power. But why is it
that we do not insist that the President’s
selections refiect our concept of liberty
as well as his own? That is what the
framers of the Constitution expected us
to do. That is what the Senate has done
time and time again over the years. That
is what the President does to us when
our roles are reversed. And that is what
the nominee himself has said we should
do.

The sueggestion has been made that
there may be something “political,” and
therefore improper, about refusing to
confirm William Rehnquist. Is it “politi-
cal” to fear for liberty? Is it “political”
to opt for the kind of racial harmony
that wlll bring domestic tranquility
among our people? Is it “political” to
vote to preserve the courts as what John
Mitchell himself called “the great bul-
wark against undue assumption of power
by another branch,” and the “alternative
mode for relief of grievances at times
when the more active branches seemed
stalemated”? I think not. The oath I took
on entering the Senate requires me to
preserve and protect and defend the
Constitution, and that is precisely what
I am doing.

Some Senators are taken with the
suggestion that the political conse-
quences to progressive Democrats from
the defeat of a third conservative nomi-
nee might be worse than the damage this
nominee could do on the Court to liberal
causes, The loglc escapes me.

First of all, constitutional liberty is
not a “liberal cause.” When I learned
ahout American government, the Consti-
tution was supposed to be for all the peo-
ple, and it was the conservatives who
cared most strongly about maximum
scope for indlvidual initiative and en-
deavor and minimmum restraint on the
power of government.

Secondly, if it is the “political conse-
quences” of a Rehnquist defeat that Sen-
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ators are worried about, then it i{s they
who are injecting politics into their de-
cisionmaking to override their views on
the merits.

Finally, it is imporfant to remember
who defeated the previously rejected
nominees. Of the 55 Senators who voted
agalnst Haynsworth, 17 were Republi-
cans, Including the minority leader and
minority whip, and of the 51 Senators
who voted against Carswell, 13 were Re-
publicans, and at least two more were
what are generally deseribed as South-
ern Democrats. So it was the whole Sen-
ate, not any particular political faction,
which declineqd its consent in those cases.

Moreover, I do not think any of us
have anything to be ashamed of or em-
barrassed about in terms of our overall
record on Supreme Court nominations.
Even if we assume that a President has
or should have some ahility within limits
to give the Supreme Court a cast that
reflects a sense of his own outlook, that
test has more than been met.

‘We now have three Nizon appointees,
the first two, if labels are necessary, must
be called more than conservatives. They
have proven themselves to be conslst-
ently responsive to the administration’s
legal positions, except in the field of civil
rights, where the Executive position has
heen too retrogressive on occasion even
for them to swallow. The Chief Justice
and the Attorney General have hbeen
maitching each other almost speech for
speech on the issues of the day and they
are in regular contact. Thus, even if the
vacancies had ended there, the President
would have had no legitimaie complaint
that he had not been allowed to leave
his imprint on the Court.

Qiven the present distribution of Jus-
tices, we are certainly not required by any
notion of fairmess or balance or repre-
sentation to accept uncritlcally a final
nominee whose constituticnal approach
places him even beyond the extremity of
that already broad spectrum:

A person who might well have been the
only dissenter had he been a Justice
instead of & law clerk when Brown
against Board of Education came before
the High Court.

A person who has so little concept of
the importance and vitality of the Con-
stitution that he thinks of decisions en-
forcing it as operating not to the benefit
of the freedom and dignity of all of us,
but rather to the benefit “of criminal
defendants, or pornographers, and of
demonstrators.”

A person who would like to see us not
only throw out the recent decisions as-
suring poor Americans the same quality
of justice as rich Americans, but also re-
vert to the 1903 concept that judges
should not worry about whether evidence
used in court was unconstitutionally ob-
tained.

A person who supports the right to
speedy trial-——but only if the right to ha-
beas corpus is dlluted.

A person who thinks that “liberty” and
“property” are Interchangeable values,
that “integration’” and “segregation™ are
equivalent evils, that there is something
wrong with jnvoking the notion of “in-
sensitivity” as applied to public officials’
views of civil liberties.
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A person who thinks that the Nation
may “now’’ be faced not with a challenge
to reconcile order and liberty, but with a
“choice between liberty and order.”

A person who, belleving that “disobedi-
ence cannot be tolerated, whether it be
violent or nonviolent disobedience,” sug-
gests without limitation that “if force or
the threat of force 1s required to enforce
the law, we must not shirk from its em-
ployment.”

A person who—just 7 years ago—ex-
pressed publicly his concern about the
“Indignity” thrust upon a shopkeeper re-
quired to serve black customers, while the
Senate was invoking cloture on a bill to
open public accommeodations to all
Americans,

A person who, as Joe Rauh pointed
out so persuasively, saw only as “vic-
tories” for “Communists, former Com-
munists, and others of like political
philosophy,” four Supreme Court de-
cisions, two of which were written
by, and two concurred in by, Justice
Harlan, the same “conservative” Justice
Mr. Rehnquist would like to replace, de-
clsions which vigorously applied the first
amendment and other constitutional
basics to clear the witchhunt atmosphere
of the 1850°s.

It is true that William Rehnquist never
sald he was a white supremicist as Cars-
well did; it is true that he has never had
the problems of financial conflicts that
Judee Haynesworth had; it is true that
no one has suggested that he would rep-
resent mediocrity on the Court, as cone
Senator suggested of a past reject. But
are these the only criteria we know how
to apply?

To me the relevant criteria are clear.
First, as some of my colleagues are fond
of saying, the Constitution is not a sul-
cide pact. No matter how erudite and
articulate a nominee may be, and Mr,
Rehnquist is a most erudite and articu-
late gentleman, if we are persuaded that
he does not place a high priority on
rights and liberties that we consider cen-
tral and vital to the American way of
life, if he seems devoted to redistribut-
ing freedom away from citizens and to
the Government, if his record indicates
that he thinks eonstitutional protections
are expendable at the will of the sover-
eign, then we have an obligation to our
constituents, to our oaths, and to our-
selves, to keep him as far from the Su-
preme Court as possible.

I would go beyond that to a second,
higher, standard. I believe the Senate has
the right at this point in our Nation's
history to require an affirmative showing
by each Supreme Court nominee of a
commitment and dedication to civil
rights and constitutional liberties. At a
time when we are on the verge of dissolv-
ing racial barriers in our society for all
time, we have a right to know that our
Justices are enthusiastiec about that
prospect, that whenever this goal of so-
ciety is appropriately Involved In the
halancing process, it will weigh at least
as heavily as other soclal goals.

At a time when our freedoms of ex-
pression, assembly, and of press, and our
protections from unreasonable searches,
from denial of liberty without due proc-
ess, and in general, from arbitrary gov-
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ernment interference, are increasingly
threatened by executive action, we must
be sure that those foining the High Court
fully support the constitutional respon-
sibilities of the judiciary to constrain
authoritarian interference with the pri-
vacy, beliefs, mobility, associations, or
any of the other facets of liberty, that
make American citizens the freest peo-
ple on earth,

Perhaps this man as a Justice will turn
out to be truly dedicated to constitution-
al freedom, contrary to all the evidence
from his past, Perhaps he will prove
himself fully committed to racial equal-
ity, in spite of his almost flawless record
of obstruction. But the Supreme Court
should not be his proving ground.

Mr. BAYH. Mr. President, will the
Senator yleld?

Mr. XENNEDY. I yield.

Mr. BAYH. Mr. President, I must say
the Senator from Massachusetts has de-
livered a very compelling dissertation
on why the Senate should reject the
nomination of William Rehnquist. If I
might, I would like to ask a few ques-
tions to try to perhaps expand upon his
perceptive points. Earlier in the dialog
I had with the Senator from Wisconsin,
he sugpgested that because William
Rehnquist was intellectually competent
and had not been proved dishonest, he
thought thie Senate really had very little
reason to get involved in turning down
& Presidential nominee on what he de-
scribed as political grounds.

Could the Senator from Massachusetts
expand on this question? Questions of
mediocrity, conflicts of interest, and
white supremacy statements were in-
volved with respect to other nominees.
But these particular types of short-
comings are not present in the nominee
before us. Could the Senator explain a
bit further the right, or the lack of it,
or the obligation, or the lack of it, of the
Senate to look deeper, to look into the
hones of a man to see what he helieves
and thus to see in what direction the
Court will be headed if he is sitting on it?

Mr. KENNEDY. I, of course, will be
glad to elaborate on the comments I
made here. I think the Senator from
Indiana knows full well that the Senate
established criteria of judgment in terms
of the nominations of Carswell and
Haynsworth and rejected both nominees,
one on the basis of his clearly demon-
strated racial views and the second large=-
1y because of conflicts of interests in
terms of financial holdings.

It seems to me that, in setting criteria
for our owm evaluations and judements
on this nominee, we should put in terms
of equal value the requirement of a firm
commitment to the protections guaran-
teed under the Constitution in the areas
of civil rights and civil liberties.

Particularly in terms of the two areas
I have mentioned, as the Senator from
Indiana understands so well, having sat
through the extensive hearings that were
held and being the real leader in terms
of the study of this nominee, we have
seen, in the nominee’s background snd
experience, in the statements he has
made as the President’s lawyer’s lawyer,
and in his position in the Justice De-
partment, and also prior to that, a uni-
form lack of commitment and concem
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for the basic human liberties and human
rights as guaranteed by the Constitution.

I was suggesting that in terms of af-
firmative commitment, it is just as rea-
sonable to establish it as a criterion of
judgment for the Senate as was the case
with respect to the conflicts of interest
of Mr. Haynsworth and with respect to
the questions of commitment to racial
equality of Mr, Carswell.

It seems to me, particularly given the
times in which we live and the questions
with which this country is confronted,
we should expect that each nominee
show a sensitivity and a concern for hu-
man rights. We should see evidence that
he will—in reaching the various balances
when consldering what equal protection
is and what due process is, or what the
balances are between the rights of a
central government and the rights of
indivldual liberties—have a clear com-
mitment to give individual freedoms their
due balance and weight. I think we have
seen in this nominee that time and time
again, when that halance has been con-
sidered, it has been inexpliclibly light in
terms of human rights and human liber-
ties. So I think the nominee fails to meet
that requirement.

As I mentioned, I would establish an
additional requirement, and that is, for
nominees t¢ g0 on the Supreme Court
they have to display a positive concern
in terms of the rights and liberties of
the citizens of our Nation. I think that
is particularly important now, given the
stress that our society 1s being subjected
to, the fact that we are at a time in our
history when, hopefully, within the next
decade we can put the elements of dis-
crimination behind us for all time, and
at a time when we are seeing a constant
infringement in the areas of civil liberties
both because of the technological prog-
ress that has been made over a period of
time and a general kind of disdain for
the protections of the rights of privacy
that we have certainly seen in terms of
this administration. With the increasing
hurden we have to face in terms of meet-
ing our constitutional responsibllities to
our country, we must insure that the
nominees themselves are going to have
a sensitivity and an affirmative commit-
ment in those areas.

I think all of us, in considering our
vote on this question, are attempting to
ascertain what the criteria ought to be
for any nominee. Those of us who ex-
press reservations about this nomination
realize full well that we may be accused
of voting against him for political rea-
sons, but I think we entered this with a
very clear understanding that that whip
could come back at another time in the
course ¢f history and could work, if that
were the reason, to the disadvantage of
those who might be more progressive.
But politics is not the reason,

I think during the course of this debate
one of the very important and useful
results has been to help the Senate, and
help the American people, understand
better our responsibility in terms of
advising and consenting and of scruti-
nizing a broad range of considerations
which I think are requlred of us in terms
of fulfilling our responsibility under the
Constitution. )

Mr. BAYH. The Senator struck a
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chord there that I think is important to
reiterate. I suppose all of us, In judging
what the impact of the nominee will be
on the Court, are quick to consider what
the impact of his vote on the Court will
be on the significant policy questions
that will be laid before him, The Senator
from Massachusetts points out, in his
characteristic fashion, the fact that at
this time we are thinking about more
than one vote on the Supreme Court of
the United States.

We are indeed in the process of creat-
ing a symbol, sending out signals to large
numbers of people who wonder, not just
what the Supreme Court of the United
States thinks about education, free
speech, survelllance, and opening up our
system and keeping it that way, but what
the Senate itself says. They are looking
at what an elective body thinks about
those key issues, and I suppose it is fair
to say that the Senator from Massachu-
setts 1s equally distressed about the mes-
sage that will go forth from this body
if a William Rehnquist and what he
symbolizes to these large numbers of
people is put on the Supreme Court.

Mr. KENNEDY. I certainly am. And I
think that the Senator from Indlana, in
the course of this debate, has touched
upon one of the very serious kinds of
crisis that I think we are facing in our
country, and that is the whittling away
of the liberties of our people, including,
as I mentioned in the statement, the first
prior restraint of the press of our Na-
tion and the pursuit of 2 news broad-
caster by the Federal Bureau of In-
vestigation who had been highly critical
of certain administration programs and
positions.

Mr. BAYH. Mr. President, will the
Senator yield?

Mr, KENNEDY, I yleld.

Mr. BAYH. What about those two key
issues? Those are important issues, not
Just to Senators, but to some of our
friends in the press who may be listening
to this debate. In the judement of the
Senator from Massachusetts, from what
we have been able to see in the record
and what we have been able to read about
what the nominee has said himself, what
does the Senator from Massachusetts feel
the nominee’s position would be on the
right of the Federal Government {0 say
to0 a reporter, “We want to know your
sources,” or, as in the case that was just
handed down by the Court, where an ef-
fort was made by the executive branch to
muzzle the press, and it was turned down
by the Court?

What does the Senator from Massa-
chusetts feel the record shows about the
inclinations of the nominee on these two
issues?

Mr. KENNEDY, There does not really
seem to be much question, since the nomi-
nee was instrumental in ¢learing the de-
velopment of the Justice Department’s
position on the application for the prior
restraint order. There does not seem to
he any kind of question as to what his
views would be in terms of more central-
ized authority and responsibility of the
Federal Government. This is really qulte
clear, as it was in the development of the
May Day procedures, which have been
struck down by every kind of court review
that has taken place with respect to
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them—procedures which were defended
by the nominee In his speech In North
Carolina only a day and a half after their
use.
I remember asking the nominee,
whether, after he had read, as widely re-
ported throughout the United States, of
the young people and other citizens who
were unjustly arrested in the indiserimi-
nate mass roundups during the May Day
demonstrations, whether he feit there
was any added responsibility, on the part
of & lawyer in his position, of seeking to
insure that justice was provided, not only
for the Justice Department but also for
those who were affected by Justice De-
partment actions, and whether he felt
there was any affirmative responsibility
on his part to find out for himself, to go
down and take a look at the jails and
talk to the people in them and try to find
out whether there was any illegal action
being taken by the authorities, and to do
something about them.,

He said, no, he did not feel the neces-
sity for any such affirmative action. I
asked him the same qguestion with refer-
ence (o the Kent State sitnation,
whether, when he read about the young
unarmed students who were slaughtered
out at Kent State, and when he saw the
report of the eminent national commis-
sions that looked into the question—the
Scranton Commission report or other
kinds of reviews that have pointed out
the need of convening a Federal grand
jury—whether, when he was the Presi-
dent’s lawyer's lawyer charged with an
important part of the responsibility for
assuring that there was going to he ade-
quate justice for all people as well as the
Justice Department, whether he, in such
& situation, took the time to go down and
talk with the Attorney General and pre-
sent his own views with respect to the
tragedy that took place at Kent State,
and urge that there be adequate pursuit
of this question by the Justice Depart-
ment, he again said he felt no positive
compulsion on this 1ssue.

As I mentioned in my statement, on
the whole question of spying on political
rallies, and the whole series of hearings
that were held by the Senator from
North Carolina (Mr. ErvIN) on the ques-
tion of surveiliance, where once again, as
a member of that committee, I heard
time and time again talk about this kind
of surveillance by agents of the Federal
Government, he stated that he did not
believe it served to provide any kind of
chill to those who were speaking out
about the many vital issues facing this
country today.

So the Senator is correct; these are not
just isolated instances. These are not iso-
lated cases. This Is a series of actions
taken and supported by the nominee
which reach at the very heart of the life
and liberty of the people of this Nation.

I would say as well, as the Senator
well remembers, at the timne we were ask-
ing the nominee whether he felt that he
could support all these actions, he sald:

Well, it they were objlectionable, I would
not come up and testify in support of the
Justice Department’s position.

S0 we have to assume, in the light of
the fact that he came up in their sup-
port, that he really found very little to
object about.
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Mr. BAYH. If the Senator will yield—

Mr. KENNEDY, Just let me finish this
thought. In spite of the fact that we have
seen within this administration examples
of individuals who felt sufficiently con-
cerned or outraged by actions that were
taken by the administration, in various
fields including the rights of individuals
in this country—Terry Lenzner, for ex-
ample, who was forced out of the Legal
Service Division of the OEQ program;
James Allen, from the educational pro-
gram; Leon Panetta from the HEW civil
rights office, and Secretary Hickel from
the Interior Department—here were in-
dividuals who were sufficiently concerned,
who objected strenuously enough to feel
that they could not be a part of govern-
mental actions and attitudes that of-
fended their consciences.

But we do not have that kind of cou-
rageous conduct by this nominee, in spite
of the fact that during the past 3 years,
as the Senator from Indiana has pointed
out and as I have tried to develop today,
there has been the greatest kind of em-
phasis In terms of seeking to restrict the
rights and liberties of the people of this
country by governmental action that I
think we have seen in at least the last 100
years.

Mr. BAYH. I am glad that the Sena-
tor has emphasized the nature of the
nominee’s employment, and the caliber
of his position. It has been argued by
some—in fact, it was argued this morn-
ing by the Senator from Wisconsin—
that the nominee really could not be held
accountable for the positlons of the ad-
ministration, because he was just fol-
lowing out orders., Is the Senator from
Indiana correct in believing that, at one
point in the hearings, the nominee re-
sponded that, If he did not like the posi-
tions, if he strongly disagreed with them,
he would resign?

Mr. KENNEDY. As I recall, he ind!-
cated that, if he felt they were sufficiently
objectionable, he would not have made
them. I must say that is a position that
can be understood, that even the lJawyer’s
lawyer on various questions would sepa-
rate himself from a view with which he
strongly disagreed. So I think there is
basis to conclude that he did not find that
the positions were objectionable or that
he would have taken a substantially dif-
ferent course of action on them.

As the Senator will recall, the distin-
guished Senator from Maryland (Mr.
MatuIas) and I tried to review with the
nominee his concept of the elements of
due process. We were not trying to probe
or to say, “How would you act, given a
certain factual situation?” We were try-
ing to elicit from him at least some kind
of statement as to how lmportant he
thought due process was, as to how
strongly he weighed the concept of equal
protection as an element to assure jus-
tice to the people of this country, about
the various considerations in balancing
the individual liberties of people versus
the central authority.

We tried to elicit that from him, but
we were unable to get any kind of devel-
opment of these concepts, even though
we were not trying to ask him how he
was golng to decide a case. We were try-
Ing to elicit from him some kind of re-
sponse so that we could gather a feeling
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about his own concern for these vital in-
struments of the courts and of the law
which have been so heavily relied upon
to produce progress in terms of liberties.
We could not get any kind of comment
on that. Yet, at the time when Congress
was attempting to reach and share, un-
der the Constitution of the United States,
in the area of foreign policy, he was
freely willing to go to Pennsylvania to tell
& political audience that he felt that the
actions that were being considered by
Congress to require the President to ter-
minate and set a date for the end of the
war in Vietnam were questionable con-
stitutional actions. He was not tongue-
tied about that,

Once again, I think that shows the con-
tinuing thought process of the nominee
that what the Central Government and
what the executive branch and what the
President of the United States wanted to
do, he was willing to accept.

That is what troubles me, as I men-
tioned in the course of my remarks, And
it surprises me that many of our friends
from different parts of the country, who
time and time again take the floor of the
Senate and talk about how we do not
want the Central Government, the na-
tlonal authority, infringing on the rights
and liberties of small communities and
towns and States of this Nation, are will-
ing to go along with this. Every time the
nominee had the alternative of choosing
between the Individual rights and lib-
erties and the central authority, he came
down on the central authority. Would
the Senator from Indiana agree on that?

Mr, BAYH. Yes. I think we have a
rather interesting inconsistency. The
Senator from Massachusetts touched on
this in his remarks.

On one hand, we have the nominee
who relies on the almost infinite power
of the Federal Government to become
involved in those areas where they are
confronting the rights of individuals.
Take as examples prior restraint of the
press, access to the sources of news re-
porters, the right of peaceful demonstra-
tion, the right of jury trial, preventive
detention—the whole series of proposals
that the nominee not only favors but also
has been instrumental In developing for
the administration. In these areas he
feels that the Federal Government or the
central source of Government, the exec-
utive branch, is omnipotent.

On the other hand, I find the strange
inconsistency because he does not seem to
feel Government has the same right—
and duty to pursue it diligently—so far
as protecting the rights of individuals in
the whole civil rights area is concerned. It
is all right for the Federal Government
to say, “Thou shalt not publish,” but it is
not right for the governmental author-
ities to say, “You had better let black
people into the drugstore.”

Does not the Senator feel that there is
a litile inconsistency with that sort of
thought process?

Mr, KENNEDY. I think the Senator has
pointed up one of the real dilemmas.

I mentioned this morning that every
time there was a question between the
central authority or the National Gov-
ernment’s power and that of the in-
dividual, the nominee came down on be-
half of the central authority.
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As the Senator from Indiana has
pointed out, when there is a question be-
tween the rights of property and the
rights of the individual, the nominee
came down in terms of the rights of
property rather than the rights of the
individual.

I think all of us are very much aware
of the dilemma and the erisis this Na-
tion went through during the period of
the 1860’s, when many kinds of changes
took place in this country. In many in-
stances there were extraordinary acts of
statesmanship and courage exhibited
time and time again in the southern
parts of this Nation, of individual leaders,
of communities, of persons who realized
the critical nature of that perlod and
were prepared to put emotionalism aside
and to go ahead to fulflll the guarantees
of the Constitution of the United States.
I am sure the Senator from Indiana has
heard example after example, as I have.

Yet that was not the case when this
nominee had a chance to speak out while
these acts of courage were taking place in
much more inflammatory situations than
in Arizona, We have a nominee who was
born in the North, received an education
in the West—not that anyone feels that
those parts of the country have any leg
up in terms of sensitivity to concern
about rights or liberties than any other
part of the country; but certainly in the
whole movement toward rights and lib-
erties, these issues were in the South
much closer to the surface, with much
more discussion and debate, than in
other parts of the Nation—and every one
of his statements in terms of rights and
liberties in this country came out—In-
stead of enhancing or expanding them—
in terms of opposition to them.

I think this must be a matter of con-
siderable concern for all people, not only
the Members of the Senate but also all
Americans, when they are trying, as they
are in many parts of this country, with
extraordinary kinds of difficulties even
in the northern communities—I know
that in my own city of Boston there re-
cently has been a report on the questions
of education-—when so many cities of
the North and the Scouth are really try-
ing to take some steps to draw out the
poison and really come to grips with the
problems of discrimination in this coun-
try. But all the statements we have been
able to find, or that we have had reported
to us have been unsympathetic to civil
rights—and I would ask the Senator
whether he has come across any con-
trary evidence. The major statements
were In the Phoenix letters, and testi-
mony in the 1960’s, Then there were his
views on the Carswell civil rights deci-
sions in the letter to the Washington
Post, when Carswell’'s nomination was
being considered. There was also the rec-
ord in terms of the model code, on the
questions of blockbusting and equal em-
ployment opportunity.

These seemed to be the four oustand-
ing incidents, and on each occasion the
nominee moved away from the expansion
of rights and liberties.

I am asking the Senator, who has pro-
vided a great deal of study in this mat-
ter, whether he has come across any-
thing that would rebut that; because, in
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fairness to the nominee, we want to in-
sure that we fully consider any positions
which have been assumed by the nomi-
nee, either in his official capacity in the
Justice Department or prior, that show
this kind of sensitivity, as Mr. Powell
did in Virginia during the period of the
fifties, in terms of opposing massive
resistance, when, as I remember as a stu-
dent in law school in Virginia during
that period of time, the emotion in-
volved and the climate of those times
made such a position difficult; I won-
der whether the nominee’s record shows
anything like the strong support and ini-
tiative in the development of a national
legal services program which Mr. Powell
showed when he was president of the
Americah Bar Association. I am wonder-
ing whether the Senator from Indiana
has been able to find any instances such
as this which would at least show the
kind of sensitivity, concern, and com-
mitment that many of us feel is so es-
gential in terms of a nominee for the
Supreme Court?

Mr. BAYH. First of all, I concur
with the assessment of the Senator from
Massachusetts, that on each occasion
when the nominee’s position has been
articulated, he has been found to be on
the wrong side of the individual human
question involved. I must say that I did
not realize how much to the point the
closing paragraph of Mr. Rehnquist’s
letter to the editor was over this public
accommodations law, until I happened
to glance down at it just now. Here is
what Mr. Rehnquist says when he talks
about individual rights and individual
liberties:

It is, I beleve, lmpossible to justify the
sacrifice of even a portion of our historic
indtvidual freedom for a purpose such as this,

The individual freedom Mr. Rehnquist
is unwilling to sacrifice even a portion of
is not freedom of speech, not freedom to
dissent, not freedom to the right to a
trial by jury, not freedom to go in and
buy some medicine for your children, or
to get a good education, or to live in a
decent house, but the individual freedom
that Mr. Rehnquist says we dare not
sacrifice even a portion of is the right
of a proprietor who holds a business place
open for public use to say, “You cannot
come in if your face is black.”

It seems to me that that is hardly the
kind of sensitivity, hardly the kind of
scale of equity we should demand of one
who sits in judgment on us all.

I have searched for the answer to the
second question of the Senator from
Massachusetts and have had a number
of my stafl members, as has the Senator
from Massachusetts, and a number of
volunteers throughout the country, look-
ing and searching, and we have not found
any contrary evidence—I have been hop-
ing that some would be uncovered——

Mr. KENNEDY. The Senator has not
been able to uncover any evidence in
terms of the nominee since he was a law
clerk as to his feeling on rights and
liberties; is that not correct?

Mr. BAYH. We have not found any
evidence that would prove the kind of
humane position that the Senator from
Magsachusetis articulates so well. In fact,
the Senator may not know it, but on the
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opening evening of this debate, after the
Powell nomination had been accepted,
the Senator from Nebraska was waxing in
his normal and eloquent manner in sup-
port of the nominee——

Mr. EENNEDY, I remember that.

Mr. BAYH, And T asked him whether
he could bring us one word in the debate,
give us an article, give us any proposed
legislation, give us any example, of the
nominee’s commitment to human rights.
Not only has this not been forthcoming
but the Senator from Nebraska refused
to answer any further questions and has
not proceeded to follow that line of
thought. I do not know why it is that the
proponents, if they really believe this
man is a defender of individual liberties
and civil rights, cannot come up with
some documentation. It is rather strange.

I want to ask the Senator from Massa-
chusetts:

It has been disclosed in th