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NOMINATIONS OF WILLIAM H. REHNQUIST AND
LEWIS F. POWELL, JR.

WEDNESDAY, NOVEMBER 3, 1971

U.5. SENaTE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to call, at 10:40 a.m., in room 1202,
New Senate Office Building, Senator James O. Eastland (chairman)
presiding.

Present: Senators Eastland, MecClellan, Ervin, Hart, Kennedy,
Bayh, Burdick, Byrd of West Virginia, Tunney, Hruska, Fong, Scott,
Thurmond, Cook, Mathias, and Gurney.

Also present: John H. Holloman, chief counsel, Francis C. Rosen-
berger, Peter M. Stockett, Hite Melean, and Tom Hart.

The CuATRMAN. Let us have order.

This hearing is on the nomination of William H. Rehnquist of
Arizona to be associate Justice of the Supreme Court of the United
States, vice Justice Harlan retired. Notice of the hearing appeared in
the Congressional Record of October 27, 1971,

I am going to place in the record at this time the report of the
American Bar Association on Mr. Rehnquist, and also the report of
the American Bar Association on Lewis F. Powell. Copies will be made
available to the members of the committee and to the press.

{The reports referred to follow.)

AMERICAN BAR ASBOCIATION,
SranpiNg CoMMITTEE ON FEDERAL JUDICIARY,
November 2, 1871,
Hon. JamEes O. EASTLAND,
New Senate Office Building,
Washington, D.C.

Dear SunaTor: The Standing Committee on the Federal Judieiary of the
American Bar Association submits herewith its report regarding William H.
Rehnquist,

Our Committee, with respeet to nominations for the Supreme Court, limits its
conelusions to the professional competence, judicial tempersment, and integrity
of the nominee. The Committee believes that without these characteristies no
person is qualified to become a Justice of the Supreme Court, We recognize,
however, that in the selection of a person for the Supreme Court by the President,
and the consideration of that selection by the SBenate, there are involved other
factors of a broad political and ideological nature. Because the Committee does
not take these factors into account, it wishes to make clear that it expresses no
opinion on them, even though as will appear from what follows, its investigation
revealed opposition from several sources to this nomination on that score. The
Committee respects opinions on these factors on both sides; it does not atfempt
to evaluate them, except to the extent, if any, that they appear to affect the ele-
ment of judicial temperament.

(1)
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The present conclusion of the Committee, limited to the area described above,
iz that Mr. Rehnquist meets high standards of professional competence, judicial
temperament, and integrity, To the Committee, this means that from the view-
point of professional qualifications, Mr. Rehnquist i3 one of the best persons
available for appointment to the Supreme Court.

While the Committee is unanimous in the view that Mr. Rehnquist is quatified
for the appointment, three members of the Committee believe that his qualifica-
tions do not establish his eligibility for the Committee’s highest rating and would,
therefore, express their conclusion as not opposed to his confirmation.

EDUCATION

Mr. Rehnquist received his B.A. from Stanford in 1948, his M.A. in Political
Seience from Stanford in 1949, his M.A. in Government from Harvard in 1950,
and his LL.B. from Stanford in 1952.

He was first in his law school class, an editor of the Law Review, and he was
highly regpected by the faculty and fellow students as a gifted scholar. A classmate
who i3 now a partner in a leading west coast firm, at our request, interviewed
?eﬁeral other members of Mr. Rehnquist’s class. Their evaluation, in part, is as
ollows:

“Mr. Rehnquist is of exceptional intellectual and legal abitity. He was a law
gtudent among law students, ¥ * *. From the standpoint of intellectual and legal
gbility, there cannot be question among reasonable men on his exceptional quali-

cations.

“His personal integrity is not subject to challenge. While various of the inter-
viewees, including myself, by no means agree with sotne of the political and social
views of Mr. Rehnquist, each of us is completely satisfied that he will approach
his task with objectivity, that he will decide each case that comes before him on the
thorough analysis of the applicable law and a careful study of the facts.”

EXPERIENCE
Supreme Court Clerkship
Mr. Rehnquist served as the law clerk for Mr. Justice Rohert H. Jackson during
the year 1952-53. Others who were law clerks during this period respected his
ahility. He was subject to some criticism for an article which appeared in the
December 13, 1957 issue of U.S. News and World Report entitled “Who Writes
Decisions of the Supreme Court?”

Phoeniz, Arizona

Mr. Rehnquist moved to Phoenix in 1953. There he was associated with the
firm of Evans, Kitchel & Jenckes. He then formed the partnership of Ragan &
Rehnquist. This firm merged with Cunningham, Carson & Messenger and he
became a jurnor partner of the latter firm. In 1960, he withdrew from this firm
and formed a new partnership, Powers & Rehnquist. All of these changes of
professional relationship were made without hard feelings and were made solely
because of Mr. Rehnquist’s view that the change would offer him a richer pro-
fessional experience,

Mr. Rehnquist’s rating in Martindale-Hubbell at the time he left Phoenix was
the highest — AV, He could not be said to be the leading lawyer of Phoenix, but
he was clearly a person of recognized professional quality who, for his age, was
highly regarded. He handled a fair amount of litigation, including a notable case
in which he acted as Counsel for the Arizona House of Representatives and one
of its Commissions in the impeachment proceedings before the Arizona State
Senate concerning certain public officers,

Present Government Position

Mr. Rehnquist is presently an Assistant Attorney General of the United States
and head of the Office of Legal Counsel in the Department of Justice. As such,
he is responsible to the Attorney General for the resolution of most of the legal
questions presented to the Department which do not relate to litigation. In this
position he has become highly respected amnong his colleagues in the government
and particularly in the Department of Justice.

REPUTATION
Ninth Cireuit
Over 120 judges and lawyers in seven states were interviewed. In addition, 10
law school deans were invited to comment, if possible after consultation with
their faculties.
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In the state of Arizona, 16 judges and 21 lawyers and 2 law school deans were
interviewed. The consensus is that Mr. Rehnquist possesses outstanding ability
and that he is well qualified to be an Associate Justice of the Supreme Court.
Among those who endorsed him were former political opponents as well as lawyers
and judges who disagreed sharply with his political and philosophical views.

Those devoted to expanding concepts of ecivil rights regret his nomination, yet,
a numher of leading liberal and civil rights lawyers support the nomination
because of his professional competenc., intellectusl ability, and choracter. As
onhe of them summed it up, he had “total professional respect for Mr. Rehnquist.”
He had never known of any reproach to his character. He states he is “not a
Bircher, not & racist, but a decent man and a good buman bsing”. Other leading
lawyers speak of him as intellectually honest and intellectually objective.

Mr. Rehnquist also has substantial support from the Arizona law schools.
Although within the faculties of the two law schools there are differences in
political philosophy, neither of the deans believe that there was any degree of
opposition to Mr. Rehnquist’s appointment within thzir faculties.

In the states of Washington, Montana, Oregon, California, Nevads, and
Idaho, 13 judges and 31 lawyers were interviewed and also the deans and faculty
members of 28 law schools. Except for many of the Stanford alumni, Mr, Rehn-
quist was not known personally to most of those interviewed, but he was known
by several and known by reputation to several more. With one exception, all
comments regarding Mr. Rehnquist’s professional qualifications were favorable.

One judge although not personally acquainted with Mr. Rehngnist, had reser-
vations as to his judicial temperament because of his impression that Mr. Rehn-
quist had such deep convictions on social and cconomic problems that he might
be unduly and injudiciously influenced by those views in deciding cascs. He be-
lieved, however, that in balance he was qualified for appointmert. Others had
reservations as to Mr. Rehnquist’s personal views, but did not feel that this
should disgualify him from appointment.

All of the deans interviewed recognized the high quality of Mr., Rehnquist’s
scholarship. Some acknowledged his conservatism, but felt that it did not affect
his ability to be fair and opeu-minded. Among those to whom he was known only
by reputation, some expressed the opinion that he might be “so far out of the
main stream’ with respeet {o human rights, that his qualifications were ques-
tionable; others had reservations as to temperament, but did not feel they rose
to the level of disqualification.

One professor active in the civil rights movement said that he felt Mr. Rehn-
quist lacked the temperament of a Supreine Court Justice; that he was totally
ruthicss and in that sense lacked integrity. He felt that Mr. Rehnquist did noé
provide a full and balanced view to the Senate on what it wanted to know when
he told the Senate that the Army did not give information to the Department
of Justice in connection with surveillances. e felt that Mr. Rehnguist was gifted
in his ability to make persuasive arguments but that he was not intellectually
honest in making some of them.

Other circuils

Circunt Lawyers Judges  Law schools | Circuit Lawyers Judges Law schools
4 4 10 4 8

17 9 25 16 7

26 19 75 22 7

150 30 I4 F 1

41 24 13 4 4

Practicing lawyers and judges

Qutside the Ninth Cireuit, Mr. Rehnquist was known only a to relatively small
froction of the lawyers and judges interviewed, but he was known by persons of
recognized standing in almost every circuit. Those who knew him personally
uniformly helieved him qualified for the Supreme Court. The adjectives “intelli-
gent”’, “brilliant’’, ‘‘articulate’”, “rational”, “forceful’”’ recurred in their dis-
cussions. Those who knew him by reputation aiso spoke highly of his intellectual
qualities, although some expressed reservations as to his political views. Two
judges felt that his positions as to civil rights and civil liberties were too far out
of step with the needs of the times.
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Mr. Rehnquist is highly regarded by persons who observed his work in the
National Conference of Commissioners on Uniform State Laws. He was diligent
and hardworking. He advocated conservative viewpoints, but he nevertheless
supported the Conference recommendations if he was outvoted.

Law schools

Of the 61 law schools surveved, no dean, and as far as we know, no faculty
member has cast doubt as to Mr. Rehnquist’s brilliant intellectual qualifications.
Qur impression from our survey is that a strong preponderance of this group
favors his confirmation, notwithstanding sharp opposition to many of his philo-
sophical views, A gignificant minority would oppose his confirmation, not on
grounds of professional qualifications, bnt on the broader question of the political
desirability of so conservative an addition to the court.

A very small number suggests that his reiterated conservative views manifest
a defect going to his professional qualifications, One of this group said he had no
question about Rehnquist’s inteﬂectual capacity and personal characteristics,
but that positions he had taken on the power of the executive to engage in sur-
veillance of private activities, the publication of the Pentagon papers and the
notion of preventive detention raise, in the apgregate, a question as to the sound-
ness of his approach to the constitutional separation of powers.

CIVIL RIGHTS AND CIVIL LYBERTIE3

Mr. Rehnquist has drawn criticism both for his public defense of various
administration acts and recommendations which touch on the field of civil liberties
and also for certain views he expressed before becoming a govermmnent officer
which manifest an extremely conservative position as to appropriate governmental
action in certain areas of racial and religious diserimination.

As to positions advocated by him in speeches and in committee hearings
regarding such matters as preventive detention and government surveillance, the
Cominittee reviewed a large number of his statements and concluded that regard-
less of the merits of the positions advocated, it did not appear that this defense
of those positions was beyond proper limits of professional advocacy.

Az to the positions he espoused before becoming a government officer, such
as his opposition to proposed local and state legislation forbidding diserimination
in places of public accommeodation, his views were obviously conservative, but
they were expressed on philosophical grounds and concerned only the merits of
pending legislation. When the legislation was enacted, Mr. Rehnquist in no way
attempted to frustrate or oppose the enforcement of the law and, indeed, he now
acknowledges that its successful exceution convinces him that his position was
probably wrong on the merits,

Members of the Committee have also spoken with representatives of labor and
civil rights groups concerniug Mr. Rehnquist. This includes the AFL-CIO, the
NAACP, the Americans for Democratic Action and the Leadership Conference
on Civii Rights. The Committee has been informed that many, if not all, of these
groups are opposed to the confirmation of Mr., Rehnquist. As with respect to other
objections to the nominee already noted, the reasons advanced for the opposition
of these groups so far as the Committee has been informed, lie outside the area
with which the Committee is concerned and to which its opinion is confined.

CONCLUSION

The Committee’s investigation of Mr. Rehnguist was commenced on Friday,
QOctober 22, 1971, and this report was prepared on November 2, 1971, If further
facts are learned which are significant, our Committee would ask for the privilege
of submitting o supplemental report to deal with then.

As we stated at the outset, our Committee expresses no view whatever as to
Mr. Rehnquist’s personal and philosophical views. We have concluded that they
do not affect his professional qualifications, that i, his professional competence,
judicial temperament and integrity. Accordingly, the Committee is unanimous
in its view that he is qualified for appointment to the Supreme Court. A majority
of nine is of the opinion that he is one of the best gualified available and thus
meets high standards of professional competence, judicial temperament, and integ-
rity. The minority would not oppose the nomination, but is not ready to express
this high degree of support.

Respectfully submitted.

Lawnence E. WausH, Chatrman.



J

AMERICAN BAR ASSOCIATIGON,
STaNDING COMMITTEE ON FEDERAL JUDICIARTY,
November 2, 1971.
Hon. James O. EasTLaND,
New Senale Office Building,
Washington, D.C.

Drear SenaTor: The Standing Committee on the Federal Judiciary of the
American Bar Association submits herewith its report regarding Louis F. Powell.

Our Committee, with respect to nominations for the Supreme Court limits its
conclugions to the professional cornpetence, judicial temperament, and integrity
of the nominee. The Committee believes that without these characteristics no
person is qualified to become a Justice of the Supreme Court. We recognize,
however, that in the selection of a person for the Supreme Court by the President,
and the consideration of that selection by the Senate, there are involved other
factors of a broad political and ideological nature. Because the Committee does
not take these factors into account, it wishes to make clear that it expresses no
opinion on them, even though as will appear from what follows, its investigation
revealed opposition from several sourees to this nomination on that score. The
Committee respects opinions on these factors on both sides; it does not attempt
to evaluate them except to the extent, if any, that they appear to affect the
element of judieial temperament.

The present unanimous conclusion of the Committee, limited to the area
described above, is that Mr. Powell meets high standards of professional compe-
tence, judicial temperament, and integrity. To the Committee, this means that,
from the viewpoint of professional qualifications, Mr. Powell is one of the best
persons available for appointment to the Supreme Court.

EDUCATION

Mr, Powell received his B.8. from Washington and Lee University in 1929 and
his LL.B. in 1931. He ranked first in his law school class. He was a campus leader
and has the high respect of those who knew him as a student and as an alumnus.
He is presently a Trustee of Washington and Lee University.

EXPERIENCE

Since 1937 Mr. Powel] has been a partner of the firm of Hunton, Williams, Gay,
Powell & Gibson. Thia firm is one of the leading firms in the State of Virginia and
Mr. Powell is regarded ns one of the leading lawyers of Virginia. His practice has
embraced extensive litigation experience as well as other fields of professional
activity. He is a director of a dozen important corporations and also serves as a
trustee, member of the Executive Committee and general counsel of Colonial
Williamsburg, Inc.

PUBLIC OFFICES

From 1952 to 1961 he served as Chairman of the Richmond Public Schools
Board. From 1962 to 1969 he was a member of the Virginia Board of Education.
As Chairman of Richmond Public Schools Board he is credited with a substantial
contribution to the peaceful desegregation of the Richmond School system.

PROFESSIONAL ACTIVITIES

Mr. Powell has been active in the American Bar Association since 1941, He
served as a member of many committees and as chairman of several. After service
in the House of Delegates and on the Board of Governors, he was elected president
of the American Bar Association for the year 1964-65. He has served as president
of the Amierican Bar Foundation since 1969 and as president of the American
College of Trial Lawyers for the year 1969-70, Mr. Powell’s presidency of the
American Bar is remembered as a year of significant achievement. The uniform
and undeviating comment of those who worked with him and knew him in this
position emphasizes his courtesy, temperance and effectiveness,

L REPUTATION
Fourth Cireuit

One hundred thirty-two lawyers and judges were interviewed in the seven states
of the Fourth Cireuit. In addition, seven law school deans were asked for their
own views and to the extent possible the views of their faculties, The Comments
received can only be deseribed as unrestrieted enthusinasm for Mr. Powell. He has
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received in most eloguent and emphatic terms the highest possible praise of the
members of the profession who have known him and worked with him.

The law school faculties to the extent that their sentiment could be quickly
obtajned through the seven law school deans we interviewed are delighted with
the President’s choice. They regard him as moderate, temperate and extremely
able—a most promising appointment to the Court,

The comments run the range of conceivable compliments—*‘absolutely tops in
integrity, forthrightness, candor and fairness,”” ‘‘a superb human being,”” “one of
our most capable individual practioners,”” “a sensible conservative,”” “‘one of the
finest lnwyers and men I have ever known,” “in every respect a great lawyer,”
“an example of selection based upon professional excellence,” “a perfect gentieman
and a distinguished scholar,”

The eross-section of lawyers interviewed included lawyers from sall specialties
ineluding those deeply commmitted to the area of eivil rights. Only two adverse
comments were received. One lawyer critizicized Mr. Powell’s firm for not having
employed black lawyers and for its participation in the Prince Edward County
school desegregation case. Another active civil rights lawyer expressed opposition
to Mr., Powell’s conservatism. This lawver’s partner, who is equally active in the
civil rights matters has expressed his support for Mr. Powell,

Other circutts

Circurit Lawyers Judges Law schools | Circuit Lawyers Judges Law schools
1 4 7 25 16 7

17 9 5 75 22 7

! 26 19 3 75 32 30
1] 24 8 14 8 1

! 10 4 8 13 4 4

In part because of his American Bar Association relationships, but to & sub-
stantial degree he has been active in practice outside his own ecireuit, Mr. Powell
was well know throughout the country. Every one of those in a position 1o express
an opinion expressed approval of his nomination. Many did =0 in terms of almost
unrestrained admiration—‘‘one of the best lawvers in the country,” ‘“nlwavs a
leader, quiet and foreeful,” “ealn and restrained,” “it would be difficult to find
& more gualified appointee,” “extraordinarily able person and a fine lawyer with
great intelleetual tzlent and capacity,” “one of the ten best qualified men in the
country,” “a moderate but not a reactionary,” “an intellectual with judicial
temperament,’” “an outstanding lawyver, his integrity is bevond reproach, he has
perfeet temperament for the position.”’

A significant number of lawyers and judges stated that Mr. Powell was their
first choice for appointment, Others stated that although they disagree with his
political philosophy, they were completely satistied that he would have a “sound
and lawver-like approach to all questions.”

Some of the law school faeulties expressed regret or lack of enthusiasm because
of Mr. Powell’s conservaiism but in most leading law schocls the opinion was
strongly favorable. For example, one scholar stated that there was no question
as to his ability, that he was extraordinarily conscientious, that he was always
prepared to reconsider his own viewpoints, that aithough he was traditionally
conservative he was very fair and had a true breadth of outlook. Other comments
from the law schools were: ‘A man of size who has humility, and depth and breadth
of experience,” “appointment is ideal,” “highest ealibre as a man and as a lawyer,”
“brilliant lawyer, level-headed, learned and a moderate.”

CIVIL LIBERTIES

Members of the Committee have also spoken with representatives of labor and
civil rights groups concerning Mr. Powell. This includes the AFL-CIO, the
NAACP, the Amecricans for Democratic Action and Leadership Conference
on Civil Rights. We have been infortmed that these groups are not opposed to
Myr. Powell’s confirmation.
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CONCLUSION

It is the unanimous view of our Committee that Mr. Powell meets, in an excep-
tional degree, high standards of professional competence, judicial temperament
and integrity and that he is one of the best qualified lawyers available for appoint-
ment to the Supreme Court.

Respectfully submitted, )
Lawgrence B, Wawsn, Chairinan.

The CratrMan. I will also place in the record the biography of the
nominee,

Mr. Rehnquist, is it correct?

Mr. Reuvquist. It is eorrect, I believe, Mr, Chairman,

The Cuairman, It will be placed in the record.

(The biography referred to follows.)

Name: Willinm II, Rehnquist; Bern: Oclober 1, 1924, Milwaukee, Wisconsin.

Maritad Status: Married, 3 children {(Wife: Natalie Cornell),

Education: Stanford University, Stanford, California, 1948 B. A, degree, 1952
LI.B. degree. Harvard University, Cawbridge, Mass., 1950 M. A. degree.

Bar: 1852, District of Columbia; 1954, State of Arizona.

Military Service: AMar, 4, 1943—Apr. 10, 1946 U.S. Army Air Foree; Sergeant
when discharged.

Employment: Jan. 26, 1932—July 18, 1953 Law cletk to Associate Justice
Robert H. Jackson, U.8. Supreme Court. July 18, 1933—O0ct. 1, 1955 Evans,
Kitehel and Jenckes, Phoemx, Ariz. Oet. 1, 1955—Jan. 1, 1957 Private practice
with Keith Ragan, Phoenix, Ariz. Jan, 1, 1957—Jan. 1, 1960 Cunningham,
Messenger, Carson and Iliott, Phoemyx, Ariz. Partner. Jan. 1, 1960—Feb. I,
1969 Powers and Rehnquist, Phoenix, Aria. Feb. 1, 1969—Present U.S. Depart-
ment of Justice, Office of Lesal Couusel, Assistant Attorney General,

Office: United States Departioent of Justice, Washington, ,C.

Home: 7004 Arbor Lane, MeLean, Va.

To Be: Associate Justice of the Supreme Court of the United States.

The CrATRMAN. A resolution from the State Bar of Aiizona and
other letters will also be placed in the record.

(The material referred to follows.)

STATE BAR OF ARIZONA,
Phoeniz, Ariz., October 26, 1971,

Hon. JaMEs ICASTLAND,
Chairman, Senale Judiciary Conmnillee,
Senale Office Bulding, Washingion, D.C,

Sir: 1 have enclosed a resolution of the Board of Governors of the State Bar
of Arizona strongly endorsing the nomnination and appointment of William H,
Rehnquist as an Associate Justice of the Supreme Court of the United States,
The State Bar of Arizona is greatly honored by Mr. Rehnquist’s nomination and
wonid like to ke on record as enthusiastically supporting his appointment.

Should your committee request appearances in connecction with its considera-
tion of Mr. Rehnquist’s nomination, a represcntative of the State Bar of Arizona
would be honored to appear on behalf of Mr. Rehnquist’s appointment.

Sincerely,
Howarp H, Karman, President,

RESOLUTION

Whereas, Mr. Williama H. Rehnquist, a member of the State Bar of Arizona,
has been nominated by the President of the United Stlates as an Associate Justice
of the Supreme Court of the United States, subject t0 the advice and consent
of the Senate; and

Whereas, Mr. Rehnquist has continually demcnstrated the wvery highest
degree of professional competence and integrity and devotion to the ends of
justice both in the State of Arizona and the United States of America; therefore,
it is
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Resoived by the Board of Governors of the State Bar of Arizona that the
said Board of Governors unanimously endorses the nomination and appointment
of WILLIAM H. REHNQUIST as an Associate Justice of the Supreme Court
of the United States; and be it further

Resolved, that the president of this association be, and he is hereby authorized
and direeted fo proceed in an appropriate manner to eommunicate this endorse-
ment to the Judiciary Committee of the United States Senate, including, but not
limited to, an appearance by a representative of the State Bar of Arizona before
such committee in support of Mr. Rehniquist’s nomination and appointment.

The above resolution was unanimously adopted by the Board of Governors of
the State Bar of Arizona at its meeting on Qctober 23, 1971.

Howarp H. KarMAN, President.

Atteat:
Ewpon L. Hustep, Erecutive Direclor.

Moore, RoMLeEY, KarLaN, RoBEINS & GREEN,
1600 ArizoNaA TITLE BUILDING,
Phoeniz, Ariz., October 27, 1971,
Sen. Epwarp W. BROOKE,
0Old Senate Office Building,
Washingion, D.C.

DEAR SENATOR BROOKE : As the Senate undertakes to deliberate upon President
Nixon’s recent nominations, I urge your favorable consideration of the appoint-
ment of Willinmn H. Rehnquist as as Associate Justice of the United States Su-
preme Court.

I have known Mr. Rehnquist well as a professional colleague for many years.
He is an outstanding lawyer, completely thorough, scholarly, perceptive, articu-
late and possessed of the utmost integrity as well as a keen wit. He enjoys the
highest respect of his fellow lawyers for his legal talent. There is, in my mind,
no question about Mr. Rehnquist’s legal qualifications bo serve upon the Supreme
Court.

Parenthetically, I wish to state that T do not share much of Mr. Rehnquist’s
political views or philosophy. But that hardly detracts from his legal abilities or
from my recognition of those abilities. Nor am I aware of any real basis for
characterizing his views as extremist. Mr, Rehnquist is a consumimate advocate,
as any good lawyer ‘must be. He states his views (or the views of those whom he
represents) with the zeal of a skilled advocate. This is what he is trained to do,
and should not be mistunderstood as extremism.

For many years I have worked to build bridges of communication and under-
standing among our many groups of people in Phoenix. I have been, 2and am, most
concerned with prejudice and discrimination against minority groups. In 1963,
I was appointed by the Mayor to the City of Ploenix Human Relations Commis-
sion, which is dedicated to the elimination of thiz monsirous social disease. For
several years T served as Chairman of the Commission. I have also served as
President or Chairman of other organizations whose functions are fo promote
better humsn relations among all people. In all my years of intergroup relations
in this community, I never once Leard reference to Mr., Rehnquist as bearing
hostility toward minority persons.

He aid, as I recall, disagree with the confent of certain proposed civil rights
legislation at both the City and State levels. But anlike others, whose opposition
was clearly suspect, Mr, Rehnquist’s objections were based on legal grounds
which he presented in a sincere fashion.

I do not profess to know everything Mr. Rehnguist has ever said or done. On
the basis of what I do know, however, I believe that it is neither accurate nor
fair to 1abel him as a “racist,” sophisticated or otherwise.

If desired hy the Senate Judiciary Committee, I would be happy to appear and
testify in greater detail in favor of the appointment of Mr. Rehnquist. By copy
of this letter to Senator Pastland, I am informing him of my availability.

Yours very truly,
JarriL F. KAPLAN.



STaNrorp Law ScHOOL,
Stanford, Calif., October 28, 1971.
Hon. JAMES O, EASTLAND,
Senate Judiciary Commitiee,
New RBenate Office Building, Washington, D.C,

Dean SENATOR EASTLAND ; This letter eXpresses my unqualified and enthusiastic
support of the nomination of Wiliam H, Rehnquist as Associate Justice of the
U.8. Supreme Court and the hope that his nomination will be speedily approved
by the Committee and confirmed by 1the Senate.

During his student days in the Stanford Law School I eame to intimately know
Bill Rehnquist in the classroom, in iny office, and in my home. Since his gradua-
tion in 1952 we have kept in touch with each other and hawve had frequent chats
about his professional activities in private practice and in pubile service.

Ag a student he was nothing short of brilliant, dogged in his determination to
achieve exeellence and persistent in his expectation of excellence on the other
side of the podium. T vividly recall that in the give and take of the classroom
he tested my stature and sharpened my thinking as an instructor many times.
He was nlways forthright and courageous, never equivocal, never evasive, always
refined and profound in his analysis of difficult problems; his thoughts were
always precisely formulated and precisely expressed. In those days it was so very
easy for one like myself to predict with complete confidence that he wonid have
a distinguished professional career, that he would become, as the President has
called him, a “lawyer’s lawyer.” and that he would fully meet his obligations to
society as a lawyer citizen.

Bill Rehnquist is not only gualified, but is eminently qualified 0 be a Justice
of the Supreme Court. He is a fine person, a lawyer of extraordinary ability and
competence, extraordinarily well equipped to meet and resolve with wisdom and
good judgment those delicate and complex issues which eonfront a Justice, and
above all else he i a man of complete intellectual and personal integrity. He will
have a distinguished career on the Court.

Sincerely yours,
JorN B. HURLRUT,
Jackson Eli Reynolds,
Professor of Law Emeritus.

TEE UNIVERSITY oF MICHIGAN LAwW ScrHOOL,
Ann Arbor, Mich., October 29, {971.
Senator JaMES (. EASTLAND,
Chairman, Senate Judictary Commitiee,
The Capitol,
Washington, D.C.

DeAR SEXATOR FASTLAND: Tt was my privilege to werve as Deputy Assistant
Attorney General for the Office of Tegal Counsel, United States Department of
from May, 1969 through July, 1970. Tn that eapacity, I worked very ecilosely with
Justice, during the period from May, 1969 through July, 1970. In that capacity,
I worked very closely whiel Williniv H Rebnotigt, the Assistant Attorney Gen-
eral for the offive nominated for a Mnvreme Conret position by the Progident last
week., T urge yon fo snpport his nemmination.

William H. Rehnquist is as fine a lawyer as I have encountered. He has a
scholarly, intellectual approach to legal problems which is not found in many
practicing lawyers. While he and T did not always agree on the resolution of
legal issves, I always received a fair hearing and found him eager to learn al
that he could before making a decision. In addition to a powerful legal mind, and
perhaps equally as important, Mr. Rehnquist has abiding interest in and concern
Tor the development of the law and legal insiitutions. He has all the qualities to
become a truly great judge, and to assnme o suhstantial degree of intellectual
leadership on the Court for a number of years fo come.

Based upon my close working relationship with Mr, Rehnquist, T believe he is
exceptionally well qualified for the position to which he has been nominated. T
might also add that T have heen somewhat dismayed by charges made during the
past that he is a “racist.” That is a term used rather loosely these days, but I
surely hope that we have not reached the point where ali political conservatives



10

must bear the racist label. Mr, Rehnquist is of course on the conservative side of
the political spectrum. But I neither saw nor heard anything during my two
years with the Department which would in any way suggest that Mr. Rehnguist
had any tendency toward racism. Charges to the conirary seem wholly
unwarranted.

In my judgment, William Rehnquist will contribuie much £6o the work of the
Court and to this country’s legal institutions, and I therefore strongly support
his nomination.

Very truly yours,
TooMas E. KAUPER,
Professor of Law.

YairE UxivEesITY Law ScHOOL,
New Haven, Conn., November 1, 1971.
Hon. JamMEs O. EABTLAND,
Chairman, Committee on the Judiciory,
Senate Offtce Building,
Washington, D.C.

DEAR SENATOR BAsSTIAND: I am writing in support of the President’s nomina-
tion of Mr. Willinm Rehnquist for Associate Justice of the Supreme Court of the
United States.

My support is based not merely upon Mr. Rehnguist’s professioual reputation,
which is extremely high, but upon my opportunities to talk with him and to
observe him in debate coucerning legal maiters. There can be no doubt whatever
concerning his intellectual qualifications. He possesses a brilliant and analytical
mind. More thau that, however, Mr. Rehnquist is a deeply thoughtful man with
respect for the requirements of intellectual honesty. I am sure, therefore, that in
the decision of constitutional cases he will be guided not by his personal philos-
ophy but by a commitment to the commands of the Constitution, interpreted in
the light of its text and its history. This does not mean that he will be a wooden
literalist but rather that he will attempt to discern the meaning of the Constitu-
tion in new etreumstances by the doeument’s fundamental prineiples iugtead of in
Conrt and to this country’'s legal institutions, and I therefore strongiy support
gccordance with whatever legislative views he might entertain if he were in the
Congress rather than upon the Court. This is a difficult task, requiring the utmost
in self-discipline and thoughtfulness. I believe that Mr, Rehnquist hag those
qualities iu abundance.

T have seen Mr, Rehnquist engage in debate on highly controversial subjects.
Though some persons on both sides of the issue became quite heated, he did not.
He remained calm but forceful in the presentation of his views, marshalling his
arguments with great skill. That performance was indicative not merely of great
professional qualifications, but also of & judicial temperament.

In sum, I support Mr. Rehnquist's nomination warmly and with enthusiasm,

Yours truly,
RoBerT H. BORK,
Professor of Law.

Yare Law ScHOOL,
New Haven, Conn., November 2, 1971,
Hon. JAMES O. EASTLAND,
Chairman, Committee on the Judiolary, U.8. Benate,
Washington, D.O,

Dear SENATOR EasTLAND: I am writing to support the nomination of Mr. Wil-
liam H, Rehnquist as an Associate Justice of the Supreme Court of the United
States,

By way of reputation, I know Mr. Rehnquist to be a distinguished lawyer
Diessed with a brilliant mind. I have also been fortunate enough to have had
personal contact with him. He is a reflective, thoughtful individual with a tem-
perament ideally suited to a judicial position, He is intellectually honest and has
a highly developed sense of legal craftmanship.

Mr. Rehnquist is experienced in matters of constitutional law. He will bring to
the Court kuowledge and 2 sense of history as well as intellectual power., He
understands, and accepts, the fundamental principles of government established
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by the Constitution and appreciates the difficult role a court must play as a con-
stitutional arbiter in a democratic society.
It is my anticipation that Mr. Rehnquist, if he is confirmed, will serve with
distinction and that history will judge him to be one of our greatest Justices.
Sincerely yours,
Rarra K. WINTER, JT.,
Professor of Law.

THE UNIVERSITY OF CHICAGO,
THE Law ScHOOL,
Chicago, Ill., November 10, 1971,
Hon. JaAMES ), EABTLAND,
Chairman, Committee on the Judiciary, U.8, Senale,
Washington, D.C.

DraR SENATOR EAsTLAND: I should like to express my warm support for the
confirmation of William H., Rehnquist as Associate Justice of the Supreme Court.

Rehnquist was a student of mine at Stanford Law School. He was not only the
top student in his class hut one of the hest students in the Schoot over 4 number
of years. He has remained in my mind as one of the most impressive students I
have had in some twenty-two years of teaching.

I am confident that he is a fair-minded and objective man. Any suggestions of
racism or prejudice are completely inconsistent with my recollections of him.
Although I have had little contact with him in the intervening years, I have
confirmed my impressions about both his intellectual guality and his objectivity
with members of the Arizona bar whose judgment I respect.

I helieve he would be an independent judge and that he would bring to the
Court an unusual capacity for understanding and responding to all dimensions of
the difficult problems the Supreme Counrt must confront, In my judgment his
appointinent would add great strength to the Court.

Sincerely,
Pr1L C. Nran, Dean.

ARIzZONA STATE UNIVERSITY,
CoLLEGE oF Law,
Tempe, Ariz., November 11, 1971,
Hon, JaMEs OLIVER EASTLAND,
Chairman, Commitiee on the Judiciary, U.8. Senate,
Washington, D.C.

DEAR SENATOR EasTLAND: I write to support the nomination of William H.
Rehnguist to the Supreme Court of the United States. Neither his political party
nor his political philosophy is mine. Nonetheless, he is a lawyer of such skill,
intelligence and integrity that I was moved to approach him a year ago about
the possibility of an academic career with the faculty of the College of Law of
Arizona State University, He felt his commitment at the Department of Justice
would not then permit him to consider such an appointment.

The qualities that would, in my judgment, have made him an excellent law
professor should make him an excelleut Justice of the United States Snpreme
Court. On that Court, charged with respongibility to serve the interests of all of
the people in interpreting the Constitution of the United States and the laws of
Congress, I am confident he will serve his country with great distinction.

Sincerely,
WiLrarp H PEDRICK, Dean.

The CRAIRMAN. Senator Fannin.

STATEMENT OF HON. PAUL J. FANNIN, A SENATOR
FROM THE STATE OF ARIZONA

Senator Fannin. Thank you.

Mr. Chairman and members of the committee, I am delighted to
join with my colleagues, Senator Goldwater and Congressman Rhodes,
in presenting to you Mr. William H. Rehnquist who has been nom-
inated to be an Associate Justice of the Supreme Court.

69-267—T71——2
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Mr. Rehnquist was born in Milwaukee in 1924, He received his
undergraduate degree ‘‘with preat distinction’’ in 1948 from Stanford
University where he was elected to Phi Beta Kappa. In 1950 he
received a masters degree from Harvard University. lin 1952 he was
graduated first in his class from Stanford Law School where he was
elected to the Order of the Coif and served on the board of editors of
the Stanford Law Review. From law school he came to Washington
where he first clerked for Supreme Court Justice Robert H. Jackson,

In 1953 Mr. Rehnquist moved to Arizona and entered private
law practice in Phoenix. He has been a partner in Phoenix law firms
from 1955 until 1969 when he was nominated to be the assistant
attorney general for the Office of Legal Counsel. Mr. Rehnquist’s
nomination was favorably reported by this committee on January 30,
1969; the next day he was confirmed by the Senate.

As you know, the Office of Legal Counsel—often called the Presi-
dent’s law firm—operates as the primary constitutional authority
for the executive branch. In effect, Mr. Rehnquist is, as President
Nixon deseribed him, the President’s lawyer’s lawyer.

But let me not monopolize this forum with my own praise of Mr.
Rehnquist’s qualifications; permit me to note what Mr. Rehnquist’s
fellow Arizonans think about his nomination to be an associate justice
of the Supreme Court.

Arizona Governor Jack Williams deseribed Mr. Rehnquist as a
“real scholar * * * an outstanding attorney.” Vice Chief Justice
Jack D). H. Hays of the Arizona Supreme Court noted that Mr.
Rehnquist is “a very outstanding young man * * * a tremendous
legal scholar.” Former Arizona Supleme Court Judge Charles Bern-
stein stated: ‘I couldn’t think of a better choice. * * * He has an
extremely well-balanced philosophy. * * * A sense of feelmg for
human beings, espeeially for the little man.”

Gary Nelson, attorney general of Arizona, noted: “I was ecstatic
at the announcement of his nomination * * * I think he’s cutstand-
ing,”” State Senator Sandra D. O’Connor, a law school classmate,
stated: “When Bill has expressed concern about any law or ordinance
in the area of civil rights, it has been to express a concern for the
preservation of individual liberties of which he is a stanch defender
1 the tradition of the late Justice Black.” Declaring that “he has the
potential to become one of the greatest jurists of our highest court,”
she noted that as a law student, “he quickly rose to the top of the
class and, frankly, was head and shoulders above all the rest of us in
terms of sheer legal talent and ability.” Arizona State Republican
Chairman Harry Rosenzwelg remavked: “The President * * * has
made a very fine selection. He is not ouly a lawyer but a student of
the law.’ Herbert L. Ely, the State democratic chairman, also sup-
ports the confirmation of William Rehugquisi as do the Arizona Re-
publie, the Phoenix Gazette, and the Tucson Daily Citizen newspapers.

During his 16 vears as a practicing attornev in Phoenix, Bill Rehn-
quist has earited the admiration of his fellow practitioners. In a
unanimous endorsement by the Board of Governors of the State Bar
of Arizona, Mr. Rehnquist was praised for having “continually dem-
onstrated the very highest degree of professional competence, integ-
rity, and devotion to the ends of justice.” C. A. Carson III, a former
law partner and a member of the ABA Board of Governors and House
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of Delegates, characterized the nominee as “a wonderful man, a great
lawyer, and a scholar with a fine mind.”

Another former law partner, James Powers, described Mr. Rehn-
quist as “‘a first rate legal scholar,” adding: ‘“‘He is the ultimate rea-
sonable man. * * * I’m sure he’ll make an excellent Justice.” John P.
Frank, a Phoenix attorney considered to be an expert on the subject
of judiciel nominations, noted: “He's splendid. He's going to make a
good Supreme Court Justice.”

The tributes to Mr. Rehnquist from his fellow Arizonans go on and
on, and I am certain that you will hear many more testimonials during
the course of this hearing.

Mr. Chairman, it is with great pleasure that I join in commending
Mr. Rehnquist to you and recommending the approval of his nemina-
tion to be an Associate Justice of the Supreme Court.

Thank you.

The CrAIRMAN. Any questions?

Senator Goldwater.

STATEMENT OF HON. BARRY GOLDWATER, A U.S. SENATOR
FROM THE STATE OF ARIZONA

Senator GoLpwaTER. Thank you.

Mr. Chairman, it is an unqualified privilege for me to join with my
colleagues from Arizona today in introducing William Rehnquist as
a nominee for the position of Supreme Court Justice.

Let me state at the outset, Mr. Chairman, that I have personally
known Mr. Rehnquist during the past 18 years, since he first arrived
in Phoenix, and out of this long and close association I can tell you in
complete honesty that he is fit in every sense of the word to become a
great and respected member of the High Court.

Mr. Chairman, I personally know of the nominee’s exceptional
service to his citizen clients as o practicing attorney in Arizona and,
in recent years, to the general public in his capacity as a Governtent
official. In addition to the attitudes of diligence and dedication which
Mr. Rehnquist brings to every legal task before him, he is unquestion-
ably one of the most brilliant legal craftsmen in America. In fact, Mr.
Chairman, President Nixon has credited Bill Rehnquist “as having
one of the finest legal minds in this whole Nation.”

Mr. Rehnquist has earned these plaudits every step of the way
throughout his distinguished career in the law. In 1948, he graduated
from Stanford University ‘“with great distinction” and as a member
of Pln Beta Kappa. In 1952, also at Stanford, he graduated first in
his law school class, having acquired an MA from Harvard in be-
tween his Stanford courses.

Then he began his actual career first as a public servant in the spot
of clerk to former Supreme Court Justice Robert Jackson. From this
select position, he came to Phoenix where he embarked upon a 16-
year period of private practice, thereby acquainting himself with a
wide variety of legal issues,

Most recently, 1969, the nominee became the Assistant Attonery
General for the Office of Legal Counsel. This position, Mr. Chairman,
is a highly important post. A 197C report of the Attorney General
describes the functions of this office as including the drafting of
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formal opiniong of the Attorney General himself, rendering opinions
on a variety of “significant and complex constitutions, statutory, and
other legal questions involving the executive braneh,” and considering
conflicts of interest questions.

Also this officer must pass on matters relating to the Freedom of
Information Act and is olten called upon to testify before congressional
commibtees as a spokesman for the position taken by the Department
of Justice on legislative propoesals. Thus, Mr. Chatrman, Bill Rehn-
quist has become acquainted with the practical role and interests of
the legislative branch of our Government, as well as with the executive
and judieial branches.

In short, Mr, Chairman and members of the committee, the noinines
is a man of varied and balanced experience. He 1s well versed in every
aspect of the Government and he has dealt with the dax-by-duy con-
cerns of average citizens as o Private practitioner. He truly is a man
attuned to the law. exceptionally diligent, honest to where the truth
leads him, and first and foremost a scholarly interpreter of the Con-
stitution. He is calm, competent, and has a healthy compassion for
human needs. He will serve his countrv and its people well, and, Mr.
Chairman and members of the committe, I urge his confirmation.

The CualrMaN. Any questions?

Congressman Rhodes.

STATEMENT OF HON. JOHN J. RHODES, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARIZONA

Mr. Raopes. Mr. Chairman, I deem it to be a high honor and a
personal privilege to appear before you and the distinguished members
of your comtuittee for the purpose of recommending to vou the con-
firmation of William H. Rehniquist as an Associate Justice of the Su-
premo Court. I make this recommendation without reservation, cither
as t0 the professional ability of Mr. Rehnquist or as to his moral,
ethical, or intellectual qualifications.

Bill Rhenqguist is a fine man in every ¢enge of the word. He is a good
citizen, a good man, and one of the most able lawyvers 1 have ever
known. He was graduated first in his Iaw school class at Stanfmd
University and served as law clerk to the late Associate Justice
Robert Jackson. His career as a practicing lawver in Phoenix, Ariz., i3
Teplete with accomphishment, and his reputation in the Arizona Bar
is unsurpassed for mtegrity and legal skill. Mr. Rehnquist has served
as president of the Maricopa County Bar Association and has been
active in the work of the State Bar Association of Arizona. He has
served with great distinction as Assistant U.S. Attorney General, the
position he now holds.

I know that Mr. Rehnquist is a man of deep convictions. However,
the points of view he expresses have been obtained by the process of
reasoning, and not by way of passion or emotion. My knowledge of
Mr. Rehnguist’s ability to reason causes me to have every confidence
that as an Associate Justice of the Supreme Court, his decisions and
his opinions will be derived through the process of reasoning of a true
scholar, applying legal precedents to the particular case at bar with the
deft, sure strokes of a legal craltsman. He is thoroughly dedicated to
the principles of the English common law. However, we can also be
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sure of his great regard and reverence for the intent legislative bodies
have expressed when enacting statutes, and we can expect his statu-
tory interpretation to reflect this viewpoint.

I would predict that Mr. Rehnquist will become one of the great
Justices of the Supreme Court. He is not only accomplished in the
practice of the legal profession, but he is also o great human being
with a fine sense of humor. He has a great feeling of respect and
compassion for his fellow man and of reverence for our American
institutions. It is my pleasure and honor to join my colleagues in the
Arizona delegation to the Congress of the United States in recom-
mending that this committee consider favorably the confirmation
of William Rehnquist.

Mr. Chairman, I am authorized by Congressman Udall and Con-
gressmall Steiger to convey to the conunittee that they also recommend
the confirmaiion.

The Cuairman. Well, yon are speaking for the Congressional
delegetion from Arizoua; is that correct?

Mr. Ruopes. I am about to ask the chairman for the privilege
for my colleagues to file their statements for the record.

The CHMIRMAN. Yes.

Mr. Ruopes. The statement you have made as to the recommenda-
tion of confirmation is correct, bt T would prefer that the individuals
have the privilege of filing their own statements so thot they ean
express their 1deas 1n their own words.

The Crarryvax. That will be granted.

{The stutements referrved to follow:)

STATEMENT OF REPREsENTATIVE Mornis K. UpaLn

Mr. Chairman, I released on Oclober 27th in Arizona a statement with regard
to the nomination of Williamt II. Rehuguist to the Supreme Court. That state-
ment follows:

It’s natural to feel some pride when a man from one’s state and from one’s own
professional group is nominated for a position carrying the awesome responsibility
of the T.B. Supreme Court.

Thus, the President’s selection of William Rehnquist stirs sueh pride.

At the same time, I must acknowledge that I would not have nominated
Mr. Rehnquist had the ¢choice been mine.

I say this though T can attest to his complete integrity and adherence to the
highest ethical standards. In addition he has had excellent legal training and
experience and possesses a clearly superior legal mind. He certainly meets the
demanding professional standards for and would bring intellectual distinction to
the Supreme Court.

Having said that, however, I must register my sirong disagreement with
Mr. Rehnguist’s philosophy. I consider many of his publicly expressed views to
be misguided and wrong.

Yet I believe that a President has the right to appoint judges of his own political
and judicial philosophy and that his nominces should generally be confirmed
when they meet ethical and professional standards, as Mr. Rehnquist obviously
does.

Furthermore, we have learned that it is risky business to predicet the course a
lawyver will take when he leaves the political arena and begins » lifetime judieial
appointment. And =o I can be hopeful that as a Supreme Court justice Mr. Rehn-
quist will acquire diffcrent perspectives.

STATEMENT OF REPREBENTATIVE SAM RTEIGER

This is more than the normal, ritual endorsement of an executive appointment
by a Member of Congress who resides in the appointee’s State.

Bill Rehnquist, by temperament, training and character, will be a magnificent
member of the Supreme Court. His intellectual ability, his honor and integrity,
and his legal achievements have been attested to by his shrillest critics.
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It is incredible to me that this man, whose intellectual stature absolutely
recludes bigotry, would be called racist, even by the most partisan practitioner.

hat Bill Rehnquist would be indifferent, or worse, to civil liberties would be
laughable if these charges were not being mouthed by people who should know
better. It is his total concern for the much maligned rights of the vietims of
organized crime that has led to his support of those carefully controlled devices
necessary to the apprehension of those engaged in organized crime.

I have known Bill Rehnquist for a decade—both professionally and socially.
In most of my dealings with public figures I have found my respect mitigated by
tolerance after similar exposure. Not so in the case of Bill Rehnquist. I can say
without hesitation that the more I know of him, the greater is my undiluted
respect for him,

Mr. Ruopgs. Thank you.

The CHalRMAN. Any questions?

_ The Chair would like to state that there has been a full field FBI
Investigation of the nominee, and also of Mr. Powell, the other nomi-
nee, and that the investigation showed them both clean, high-classed
gentlemen. I cannot see any flaw in Mr. Rehnquist, or in Mr. Powell,
a3 a Tesult of the full field investigation.

TESTIMONY OF WILLIAM H. REHNQUIST, NOMINEE T0 BE ASS0CI-
ATE JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

The CrHAlRMAN, Mr. Rehnquist, you have an AV, rating in Martin-
dale’s, do vou not?

Mr. ReaNquistT. Yes, I did have at the time while I was practicing.

The CrairMan. When did you get it?

Mr. ReEanquisT. As L recall, the minimum period in which you could
get an A.V. rating at the time was a period of practice of 10 years, And
1t seems to me I got it in 1966, though I cannot be absolutely positive
as to tl.he date. It was very shortly after the expiration of the minimum

eriod.
P The Crairmax. Of course, that is the highest rating Martindale’s
Legal Directory can give a person?

Mr. Eennquist. Yes, I believe it is.

The CuarrMaN. And vou got it in 12 years.

Mr. Reanquist. That certainlv—it was either 11 or 12 years, Mr.
Chairman. I am not positive as to the exact date.

The Cuatrman. No one can get it under 10 years?

My, ReanqguisT. That is my understanding.

The Cuairman. Senator McClellan.

Senator McCLeELLan., Mr. Chairman, I have a few questions, but
I should like to ask the indulgence of the Chair and my colleagues
with me while I make o brief statement regarding these nominations,
a statement that I want to go info the record in full. Following this
statement, I will have some questions premised upon the views that
T express here, .

A special genins of the American people has been a commitment to
the rule of law, not of men, and a special focus of that commitment has
always been on the Supreme Court of the United States. This com-
mittee, and ultimately the Senate, fulfills, therefore, a sacred duty in
advising and consenting to the nominations submitted by the President
for the Nation’s highest court.

In considering these pending nominations, three issues face this
committee, and will later face the Senate:
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Do these nominees have personal integrity?

Do they possess professional competency?

Do they have an abiding fidelity to the Constitution?

No Senator has a duty to vote to confirm any nomination forwarded
by the President that cannot pass muster under this threefold test.
In iny judgment, this is what this hearing is all about—not about the
so-called “Warren court,” or the “Burger court’ or even the “Nixon
court.” Those Iabels are the stuff of journalism, not constitutional law.

Since these nominations were announced, I have examined the
public record of each of these men, and I shall undertake to hsten
through these hearings, without prejudgment. However, I would ob-
serve that I have found nothing in the public record of either man that
raises any question whatsoever of lack of integrity or competency. I
am convinced that any challenge on either of those grounds will
utterly fail. Therefore, 1 shall be concerned about and shall direct my
attention and inguiry principally to the question of their fidelity to
the Constitution.

I think it can be said that there is room on the U.S. Supreme Court
for liberals and conservatives, for Democrats and Republicans, for
northerners and southerners, for westerners and easterners, for blacks
and whites, and men and women—these and other similar factors
neither qualify nor disqualify 2 nominee. After personal integrity and
professional competency, what is mest crucial, in my judgment, 1s the
nominee’s fidelity to the Constitution—its text, its intention and
understanding by its framers, and its development through precedent
over the history of our Nation.

There have been a few unfortunate periods in our history when
Justices on the Supreme Court have taken too literally Chief Justice
Hughes aphorism that the Constitution is what the judges say it is
and have attempted to rewrite our Nation’s basic charter according
to their own personal philosophies, either conservative or liberal. In
my opinion, our Nation has just passed and is still passing through
such a period.

In recent years a majority of the Supreme Court—mno doubt in good
faith, but nonetheless in my opinion with nistaken judgment—bhegan
to impose new standards on the administration of criminal justice in
the United States, on both the Federal and State levels. These deci-
sions have not enforced, as some have suggested, the simple rule that
law enforcement agents must “live up to the Constitution” in the
administration of justice, a Constitution that establishes known and
fundamental standards. If this was all that was involved, no one could
legitimately complain. My voice, for one, would not have been raised.
Instead, these cases have, to a significant degree, created and imposed
on @ helpless society new rights for the criminal defendant, and some
of these new rights have been carved out of society’s due measure of
persenal safety and protection from crime. Indeed, since 1960, in the
criminal justice area alone, the Supreme Court has specifically over-
ruled or explicitly rejected the reasoning of no less than 29 of its own
precedents, often by the narrowest of 54 margins, The high water
mark of this tendency to set aside precedent was in 1967, when the
Court overturned no Kass than 11 prior deeisions. Twenty-one of the
29 decisions the Court overruled invelved a change in constitutional
doctrine—accomplished without invoking the prescribed processes for
the adoption of a constitutional amendment.
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It is significant that 26 of these 29 decisions were handed down in
favor of a criminal defendant, usually one conceded to be guilty on the
facts. The pursuit by some jurists of abstract individual rights defined
by ideology, not law, has thus threatened to alter the nature of the
criminal trial from a test of the defendant’s guilt or innocence into an
inquiry into the propriety of the policeman’s conduct.

In my judgment, these decisions, however well intentioned, have
come ab 8 most eritical juncture of our Nation’s history and have had
an adverse impact on the administration of justice. Our system of
criminal justice, State and Federal, is increasingly being rendered more
impotent bv such decisions in the face of an ever-rising tide of crime
and disorder,

President Johnson’s prestigions Crime Commission in 1967 began
its monwmmnental study of crime in the United States with these tragic
words:

There 15 much crime in America, more than ever is reported, far more than ever
1z solved, far too much for the health of the Nation. Iivery American knows that.
Every American is, in a sense, a victim of erime. Violence and thefi, have not only
injured, often irreparably, hundreds of thousands of citizens, but have directly
affected everyone. Some people have been impelled to uproot themselves and find
new homes. Some have been made afraid to use public streets and parks, Some
have come to doubt the worth of a society in which so many people behave so
badly. Bome have become distrustfisd of the Government’s ahility, or even desire,
to proteet them. Sonie have lapsed into the attitude that eriminal behavior is
normal human behavior and consequently have beeome indifferent to it, or have
adopted it a5 a good way to get ahead in life. Some have becomne suspicious of those
thev conceive to he responsible for erime: adoleseents or Negroes or drug addiets or
college students or demonstrators; policemen who fail to solve erimes; judges who
pass lenient sentences or write decisions restricting the activities of the police;
parole boards that release prisomers who resume their eriminal activilies.

Mzr. Chairman, 1 am glad to know that one of the nominees, Mr.
Powell, was o member of the President’s Commission that voiced these
sentiments.

Tt is for these reasons that I, for one, welcome these two distin-
guished nominations. Until it has been demonstrated otherwise, I
shall assume that their appeintment i not an attempt to put a
“liberal” or a “‘conservative” on the Court, but to appoint men of
the highest integrity and outstanding competency—men characterized
by a deeply held fidelity, not to an abstract ideology of the left or the
right, but to the Constitution itself. If we can return fidelity to the
Constitution, [ believe our society will be both free and safe.

Mr. Chainnan, with that preface, I would like to ask the nominee
before us this morning some guestious.

The Cuainmaw. Proceed.

Senator McCrLeLLan. Mr. Rehnquist, it is not my intention here
to ask you to comment on specific litigation that might be before or
might come before the Court. But, 1 do wish to explore for the record,
your understanding, in a general way, of the role of the Court and the
men who sit on it as the guardians of our Nation’s basic charter.

Would vou feel free, as a justice, to take the text of the Constitution
particutarly in its broad phrases—“due process” * * * “unreason-
able search and seizure”—and to read into it your personal philosophy,
be it liberal or conservative?

Mr. ReunquisT. I weuld not, Senator McClellan.

Senator McCrernan. If you felt honestly and deeply, in light of
your own personal philosophy, that the intention of the framers of
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the Counstitution was no longer being achieved through the specific
legal devices they deliberately chose in drafting specific clauses,
would yvou feel free, as a justice, to ignore these specific legal devises
and give old clauses new readings to achieve a new, and in your
judement, beneficial, result?

Mr. Reunquist. I do not believe I would, Senator. I think that

Senator McCLELLAN. Well, this goes to the heart of the matter.

Would you be willing, as a judge, with the power you would have on
the Court, to disregard the intent of the framers ol the Constitution
and change it to achieve a result that you thought might be desirable
for society?

Mr. REanguist, No; I would not.

Senator McCLELLAN. If you felt honestly and deeply that a settled
course of constitutional doctrine developed by precedent over the
vears was wrongly decided in terms of your own philosophy of what is
good or bad for our society, would you feel free to overrule that prece-
dent and chart a new course of constitutional doetrine? In other words,
assume that for years and years the words of the Constitution in a
given clause or section had been given a certain interpretation or
construction. Now, if you felt that that interpretation or construction,
though in keeping with the plain intent of the framers of the Consti-
tution, was not getting the results that you feit were necessary for a
modern-day society, would vou overrule that decision to bring about
a change? Or instead would you feel that the Constitution should be
amended by the processes prescribed by it?

Mr. RErnaust. I would not overrule a prior decision on the grounds
that you suggest.

Senator McCrELLAN. In yvour judgment, what sort of respect is
due precedent on constitutional questions by the Court? How much
should you feel bound by the precedents the Court has established?

Mr. RErNQmsT. ] feel that great weight should be given to prece-
dent. I think the Supreme Court has sald many times that it is
perhaps entitled to perhaps somewhat less weight in the field of
constitutional law than it is in other areas of the law. But, none-
theless, I believe great weight should be given to it. I think that the
fact thot the Court was unanimous in handing down a precedent
makes a precedent stronger than if a court was 5 to 4 in handing
down the precedent. And I think the fact that a precedent has stood
for & very long time, or has been reexamined by o succeeding number
of judges, gives it added weight.

Senator McCLeLLan. Should you be confirmed, to what degree
would you feel free to implement on the Court your personal view
of the role that the Court should play in adjusting the rights of
society and the individual in the administration of justice?

Mr. REunguUisT. None,

Senator McCrLeLLaN, Would vou fcel bound by the restraints of
personal or logical consistency to follow the same legal or constitutional
judgments on issues you considered either as a student, private
practitioner, or in the Office of Legal Counsel?

Mr. Rennauist. No; I do not believe I would.

Senator McCLeLLan. Well, it occurs to me—and I have practiced
a little law and observed o good many lawyers—that as o practitioner,
you are an advocate for a client as well as an officer of the Court.
And I can well see that the views that one might express in o given
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case or on a given issue, when one becomes a judge with the power
to make the determination instead of arguing the case, after weighing
the other side of the argument, might not conform to one’s judgment
as a jurist. Could you conceive that to be true?

Mr. Rernquist. 1 not only can conceive it to be true, Senator
McClellan, but I can recall at least one instance in which Justice
Jackson, to whom I clerked, found as a Supreme Court Justice that
he was obliged to disagree with something he had done as Attorney
General. And T believe the same thing happened to Justice Clark.

Senator McCrLernLaN. You mean, after they became Justices of
the Court, they changed their views and decided differently on
quest‘i?ons they had previously considered or argued as advocates of a
cause?

Mr. REENGUIST. Yes.

Senator McCLELLAN. Would you hestitate to do that if you had
been wrong?

Mr. REanqurstT. I certainly would not.

Senator McCLELLAN. You would not let vour prior position become
the overriding influence in your decisionmaking, would you?

Mr. ReanquisT. No; I would not.

Senator McCrLBLLAN, It has been remarked, “At the present time
in this country there is more danger that criminals will escape justice
than that they will be subjected to tyranny.” Do you share this
judgment that was expressed by Mr. Justice Holmes? (Kepner v.
Undted States, 195 U.S. 100, 124 (1904)).

Mr. Reunquist. I think I would want to know more of the factual
situation, Senator, and an examination of the data that I simply
have not been exposed to before. 1 could not categorically agree that
there is more danger that criminals would be allowed to escape than
that they would be subject to tyranny.

Senator McCreLLaw, Very well.

Let me read another guotation:

In interpreting the Bill of Rights, I willingly go as far as a liberal construction
of the language takes me, but T simply canuot in good conseience give a meaning
to words which they have never before been thought to have, and which they
certainly do not have in common with ordinary usage. I will not distort the words
of the [Fourth] amendment in order to ‘keep the Constitution up to date” or to
bring it into harmony with the times: it was never meant that this Court have
such power, which in effect would make us a continuously functioning constitu-
tional convention.

That quote was from an Associate Justice of the Supreme Court.
He then followed with this statement: “With this decision the Court
has completed, I hope, its rewriting of the Fourth Amendment.”

This is what 1 am trying to ascertain from you. Do you share this
philosophy? Would you be willing to give a new interpretation, never
thought of or used heretofore, to change the impact of the Constitution
and to decrease or to increase powers that existed or did not in the
past under the Constitution, simply to try to do what they say—‘‘to
bring the Constitution up to date”?

Mzr. REgnquisT. No.

Senator McCrELuaN, All right, 1 assume, then, that you agree
generally with that philosophy that is expressed here?

Mr. Reanquist. Yes, I do. I do not know what particular case
that was quoted from, but I certainly

Senator McCLeLLan, The words are those of Mr. Justice Black in
Kaitz v. The United States (389 U.S. 347, 373 (1967)).
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Mr. Renngouist. I subscribe unequivocally to the statement read.

Senator McCrerLran. All right. The Justice further said:

I think it would be more appropriate for the Court to leave this job of rewriting
{the statute) to the Congress. Waiting for Congress to rewrite its laws, however,
is too slow for the Court in this day of rapid ereation of new judicial rules, many
of which inevitably tend to make convietion of criminals more difficult.

Would you agree with what he said here in Lee v. Florida (392
U.S. 378, 385 (1068))?

Mr. Reunquist. | certainly agree that the Court should leave to
the Congress the rewriting of statutes,

Senator McCrLeLLaN. Well, this was the judicial philosophy of
Mr. Justice Black, whom I believe Mr. Powell is to succeed.

One other now. Another Justice said, and I quote:

I am bound to say that what has been done is not likely to promote respect
either for the Court’s adjudicatory process or for the stability of its deeisions.

I regret that I find so unwise in prineiple and so inexpedient in policy a deeision
motivated by the high purpose of inereasing respect for constitutional rights. But,
in the last analysis I think this Court can increase respeet for the Constitution
ounly if it rigidly respects the limitation which the Constitution places upon it,
and respeets as well the principles inherent in its own processes. In the present
case I think we exceed both, and that our voice becomes only a voice of power,
not of reason,

This is a quote of Mr. Justice Harlan, whom you are to succeed
on the Court, from Mapp v. Ohio (367 U.3. 643, 677, 636 (1961)).

What I am trying to ascertain, simply, is this: There is one school
of thought today that believes that the Supreme Court, whenever ik
feels that the Constitution as written or as it has been interpreted
is not adequate to deal with the conditions that prevail in society
today, ought to give it a different interpretation to get, ““it in to the
mainstream,” as some call it, of modern society. Do you believe that
the Court or a Justice, under the Constitution, has the power to do
that or the duty to do it, under his oath?

Mr. Reanqouist. Under my oath I believe it would have neither
the power nor the duty.

Senator McCLELLax, Mr. Chairman, I do not want to take up all
of the time this morning. I just wanted to lay this fundamental
foundation. I am not one of those who believes the Court has legislative
powers. I do not believe it should legislate. T do not believe that it
should attempt to rewrite the Constitution. T thought Mr. Rehnquist
shared those views, and I just wanted to bring that out.

I appreciate yvour answers, and [ reserve the right to further
questions.

Thank you, Mr. Chairman.

The CrairMan. Senator Ervin,

Senator Ervin, T happen to have an abiding conviction that the
most precious Eossession of the American people is the Constitution
of the United States. I agree with what Chief Justice Marshall said
in Marbury v. Madison that the principles of the Constitution are
intended to be permanent. [ think the Constitution was written and
ratified to place some of the fundamentals of Government, and the
rigchts of individuals, above the reach of temporary majorities, and
above the reach of impatient Presidents, and above the reach of
impatient Congresses, and above the reach of impatient judges.
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I think the words of the Constitution are plain and that it is the
duty of the Court to hold those words to mean exactly what they say.

I also believe that when the words of the Constitution are ambig-
uous that it is the duty of the Supreme Court to place itself as near
as possible in the position of the men who framed those words, so as
to ascertain by that means what those men meant those words to
provide.

I find myself entirely in agreement with what Justice Thomas M.
Cooley of the Michigan Supreme Court and dean of the University of
Michigan Law School said when he said that a Court which would
give a construction to the Constitution not warranted by the inten-
tion of its framers is justly chargeable with disobedience of public
duty and disregard of public oath.

Now, it is frequently said that there is no qualifications for Supreie
Court Justices. I disagree most einphatically with that view. I think
that the qualification of a Supreme Court Justice is staled in about as
direct and simple a fashion as can be by Chiefl Justice John Marshall
in the cagze I just alluded to, Afarbury v. Madisen, where the Court was
asked to disregard its oath te support the Constitution, and not to
invalidate an act of Congress which was cleartv in violation of the
Constitution. Chief Justice Marshall said, and I think quite rightly,
that the oath of the Supreme Court Justice requires himn to aceept she
Constitution as the rule for the Government. I think any other rule
would result in the Constitution being converted into something in
the nature of a quivering aspen leaf. I have opposed several nominces
for the Supreme Court on the ground that their judicial actions in-
dicated, their judicial and legal actions indicated that thev thought
the Constitution was something in the nature of a quivering aspen
leaf, and they could switch its words to one side or the other to make
it mean anything which suited their personal notion.

And T think any man who would substitute his personal notions
for constitutional principles is not fit to be a member of the Supreme
Court. I do not care how great he might be in his attainments in
other respects.

I did not have the privilege of knowing vou until vou came to
Washington as the Assistant Attorney Generzl. Since vou have been
here in Washington as Assistant Attorney General vou have accepted
invitations on a number of occasions to appear before the Senate
Subcommittes on Constitutional Rights and the Senate Subcomnittee
on the Separation of Powers, of which subcommittees I have the
privilege of being chairman. On those occasions you have discussed
some highly difficult and highly controversial questions arising under
the Constitution.

I did not always agree with your conclugions, and you did not
always agree with mine.

And T would have to add that there are some members of this
Judiciary Committee that do not have the wisdom always to agree
with me on such guestions.

(Laughter.)

And so, I do not hold the fact that a man reaches honest conclusions
different from mine against him. From my observation and expcrience,
since you have been in Washington, on the way you have conducted
yourself before these subcommittees, I have reached the conviction
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that vou possess what the American Bar Association calls professional
competence, that vou have a fine judicial temperament, and you have
intelll)ectual integrity.

In other words, I am not going to ask you any question because I
do not, want, to be shaken in my conviction.

(Laughter.)

If you are affirmed as a member of the Supreme Court, as an Asso-
ciate Justice, I think you will meet the qualifications described by
John Marshall, and that you will accept the Constitution as a rule
for the governing of vour actions as an associate member of the
Supreme Court of the United States.

For that reason, I am going to say without hesitation that it will
be a pleasure to vote for your confirmation.

Mr. Reuxquist. I will do my best not to disappeint you, Senator,
should I be confirmed.

The CrATRMAN. Senator Hart.

Senate Hart. Mr. Rehnquist, may I add mv congratulations to you
on your nomination to what 1 am sure to all lawyers is the pinnacle
of our profession. I, as did Senator McClellan, have an opening com-
ment [ would like to make, and then some questions.

But, before that, 1 would like to follow through with you on the

oint you were discussing—the extent to which you would, as a Justice
eel free to change your position. You said, citing Mr. Justice Jackson,
that there are occasions when even the best of lawyers find that they
were wrong; and when they make that discovery, we agree they
should change their position.

Now I am not talking about the lawyer engaged as an advocate,
who argues the point of view that best serves the interest of his client.
I am talking about a lawyer who is asked for his best counsel, after
research, and concludes that the answer to a proposition is “yes.”
Later, when he is on a court or continuing in the practice, he discovers
that he believes the answer is “No.” Now, you say that he should not
hesitate to indicate what he believes to be the correct answer when
he makes the discovery; right?

Mr. ReunquisT. Yes, Senator,

Senator Hagrr, Can you tell me why a judge should not do the same
thing, and explain why, if he does, there is any lack of fidelity to the
Constitution?

Mr. REsNQuisT. You mean a judge changing his opinion as to what
the Constitution or a statute means?

Senator Hart. Right.

Mr. ReunguistT. I do not think there is any lack of fidelity to the
Constitution if a judge, after mature consideration, decides that an
earlier expression of opinion on his part as to the meaning of a particu-
lar clause was in error.

Senator HarT. Does he surrender that sense of obligation or does
that obligation to make correct a position become any less when some
earlier court has answered it, does he still not have the same obligation?

Mr. Remnquist. He certainly does have the same obligation, in my
opinion, Senator. I would add only the qualification that he must take
into consideration the reasoning and the strength of the earlier pre-
cedents which really is a part of the Constitution,
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Senator Hart. But that is also what he must do as a practicing
lawyer—seek to understand the opinions on which he bases his con-
clusion. So the function, and the responsibility, is no different; is it?

Mr. Reaxquisr. I see no difference.

Senator Hart. We get lost sometimes in the shorthand labels we
give to processes of the mind.

Mr. Reunguist. It may be more difficult for a judge to change his
mind from an earlier position taken as a judge, than it is for a judge to
change his mind from an earlier position taken as an advocate, since
the two roles are so clearly different. But T think the same principles
would apply to both.

Senator Hart. The obligation of a judge, and the functions of a court
is to identify and seek to deliver justice; is that not right? Do you agree
with me?

Mr. Reanquist. Well, T remember a statement attributed to Justice
Holmes at one time who sald he was always suspicious of an advocate
who ceme before the Supreme Court saying this was a court of justice,
because he felt it was a court of law. I do not see any irreconcilable
conflict in those two statements. I think if we say justice under law,
that that is & very happy resolution., But the suggestion that the
function of the judge is to deliver justice, in the sense of meting out
what he personally conceives to be justice, quite apart from the Con-
titution or law, I would have to reject.

Senator Hart. I would agree with that, but my question relates to
the theme we have heard that if a person reads the Constitution, and
his judgment as to what it means reflects his personal philosophy,
there is something wrong with that. I cannot buy that suggestion
because, for example, what do the two words “due process’” mean?
They are very simple words, but how could anyone suggest that im
his resolution of their meaning as applied to a set of facts he is not in
part reflecting his philosophy?

Mr. Reunquist. Certainly my experience, in researching constitu-
tional cases as & private lnwyer, or as the Assistant Attorney General,
has satisfied me that the due process clause of both the fifth and the
14th amendments is an extremely broad one and difficult to pin down,
as an expression of constitutional law. And there is also no doubt in
my mind that each of us, the Justices who have been confirmed in the
past and I, if T were to be confirmed, would take to the Court what I
am at the present time. There is no escaping it. I have lived for 47
years, and that goes with me.

But I would hope that broad as the due process clause is, or broad
as any other clause of the Constitution might be, I will try to divorce
my personal views as to what I thought it ought to mean from what I
conceived the framers to have intended.

Senator Ervin. If Senator Hart will pardon my interpretation,
what you are saying is exacily the same thought that Tennyson has
his character Ulysses express when he said “I am a part of all that I
have met.”

Mr. ReunquisT, Very true.

Senator Ervin, All of us are.

Senator HarT. Which makes relevent another observation made in
previous hearings: what we were is now part of what we now are, and
what we are is part of what we shall be as a judge tomorrow. That
makes it a little less difficult for us to explore your past views.
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Now, the question of the Senate’s proper role in this advice and
consent procedure has been discussed rather thoroughly in the last
few years, and some general ground rules are established.

I think I agree with Senator McClellan on the general definition of
some of those rules. We can agree that the nominee should be a man
of evident excellence, with outstanding capacity however he may have
demonstrated that excellence. Moreover, those characteristics should
be evident and recognized by the nominee's brethren at the bar. I hope
we f{ilr?l never again confronted with nominees where you have to strain
to find it.

You, Mr. Rehnquist, and this is also true of Mr. Powell, can have it
said of you that you do clearly have such a record of ability.

Another fairly clear-cut hurdle is the possibility of disqualification
because of significant conflicts or similar activities which might compel
opposition because of the effect the nomination would have upon the
Court and its stature in our society.

Oue purpose of these hearings, of course, is to explore any issues of
that nature, if they arise.

Then there is a group of more difficult considerations which have
been explored in past hearings. First there is a neminee’s judicial
philosophy. By that T mean his view of the role of the Court in our
system of Government and the duty of a Justice in interpreting and
safeguarding our Constitution, because let us not blink it, we do
interpret the Constitution. It is not a slot machine where we put in &
law and push a butten to see if it is constitutional.

Second, there is a nominee’s apparent willingness to enforce the
great constitutional guarantees in the protections of which the Court
has played a unique role throughout our history.

And third, there is a less tangible consideration of a man’s breadth
of vision, his compassion, his awareness, and understanding of the
problem of our society to which the broad provisions of the Constitu-
tion must be applied.

In the past, as cne Senator, I have acknowledged hesitancy to
oppose a nominee with judicial experience merely because 1 might
disagree with the results he had reached in specific cases.

However, 1 have also indicated my reservation about sending any-
one to the Court whose overall record suggests a lack of sensitivity to
the protection of individual rights and liberties—an insensitivity so
clearly manifested that his elevation to the Court would place a cloud
over the Constitution’s promise of justice to the poor, the weak, and
the unpopular, who must look to the Court for their protection.

As a predecessor of Senator Hruska, Senator Norris of Nebraska,
put it, we ought to know how the nominee approaches these great
questions of human liberty.

But it is easier to explain what we should find out than to put a
handle on how you do it.

Finally, some observers have noted that when the Executive spe-
cifically chooses candidates in part because of their particular philos-
ophy, rather than these more general credentials, the Senale, as
constitutional coequal in the process of filling vacancies on the Court,
must review carefully the implications of the Executive’s expressly
chosen criteria. 1 am sure that these matters, too, will be examined in
these hearings. On some of these questions the nominees, themselves,
will be able to offer the committee the benefit of their thoughts.
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Now, Mr. Rehnquist, I would not ask you whether you agree or
disagree with me that you possess both excellence and competency,
but I would like to exp{:)re with you this matter of the Senate’s role
in regard to the nominee’s philosophy and his views on the great
issues of the people before the Court. I know you have written on that
question. The question is a little less academic now than when you
wrote. Have you given it any further thought?

Mr. Rennquist. I have given it some further thought, Senator,
and T would say that I have no reservation at all about what I said
from the point of view of the Senate.

I think T did not fully appreciate the difficulty of the position that
the nominee is in.

|Laughter.]

I say that not entirely facetiously, because the nominee is in an
extraordinarily difficult position. He ¢annot answer a question which
would try to engage him in predictions as to what he would do on a
specific fact situation or a particular doctrine after it reaches the Court.
And yet, any member of the committee is clearly entitled to probe as
to what might be called, for lack of better words, the judicial philos-
ophy of the nominee. 1 think that is the right and the prerogative of
any Senator who feels that is an appropriate test, and it would be
presumptuous of me, perhaps, to even say that.

But, I have no disagreement at all with my earlier statement in
the Harvard Law Record that it certainly is a legitimate concern of
the Senate if it chooses to make it so, what the judicial philosophy of
the nominee is.

Senator Harr, Well, can you describe for us what your judicial
philosophy 1s? My question just underscores the difficulty of the
committee, let alone the nominee in such an inquiry.

Mr. Reunquist. It is so difficult to deo it in meaningful terms.

Senator Hart. Well, let me see, if I can push a little bit. The
President has told the country that he has selected you and Mr.
Powell because you were “judicial conservatives.” Now, I cannot
ask you to put yourself in his position, but that is what he is telling
us.

He then explained that by ‘Yudicial conservative” he meant a
judge who was not too much of an activist, who interpreted the
Constitution strictly and did not try to include his decisions towards
a particular political or social view he thought desirable.

And on the other hand, the President went on to offer another
qualification to being a ‘‘judicial conservative’” as he used it. He
indicated that to be a true judicial conservative one must alse be a
judge who will swing the pendulum more to the side of the forces of
Government, and awny from the protection of the individual rights
of the accused.

He did not put it in those exact words, but that is in essence what he
said. Now, I am wondering if, in your consideration of judicial philos-
ophy, you see any inherent inconsistency between these two definitions
of judicial conservative,

In other words, how can s nominee be put on the Court for the
express purpose of tipping the balance more toward the Government
and still be a nominee placed on the Court to follow strictly the man-
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dates of the Constitution, without regard to a personal philosophy of
law and order, or desired results in a particular ares of the law?

Help us on that one.

Mr. ReanNquisT. As you suggest, Senator, I cannot speak for the
President on the subject. T can give you my own observations. T sup-
pose it is conceivable that one might fee! that the two wete consistent
if he also felt from hig own study “of decided cases that the pendulum
had been swung too far toward the accused not by virtue of a fair
reading of the Constitution but by virtue of what was conceived to be
some outside influences such as the personal philosophy of one or more
of the Justices.

Senator Hart. You would not have a personal philosophy if you
becanie a Justice?

Mr, Reanquist, I would certainly expect that I would have a
personal philosophy. I mean, T have lived 47 years.

Senator Hart. Then in saying the results might be different from
past decisions you suggest a new Justice may find himself in disagree-
ment with others on our Court?

Mr, Rennguist, Well, my personal philosophy T would hope to
disassociate to the greatest possible extent from my role as a judge.

Senator Hart. Well that almost gets us back to where we started.
T.et’s take this business of halancing the competing interests of the
Government and the individual defendant. It is admittedly enor-
mously difficult, indeed one of the most difficult aspects of interpreting
the Constitution and one of the toughest jobs that the Court has.

Would you agree with me that that assignment has to be approached
with as strong a concern for the Bill of nghts as for either the preamble
or the second article which creates the executive branch?

Mr. ReanqursT. Unequivoceally.

Senator Hart. And would you, without hesitancy, protect the
constitutional rights of any individual or any group as your rights
best. enable you to interpret those rights, without any regard to your
personal feelings about the particular view or position of the indi-
viduals who were asserting rights?

Mr. Rennqurst. Without hesitation.

Senator Hart. Then I turn to an article you wrote some vears ago
in the American Bar Association Journal. There you were discussing
two Supreme Court decisions, the names of which I do not have, but
they both dealt with the denial of permission to take State bar
examinations. In one case an admitted ex-Communist was denied
the right to write a bar examination. And in the other an alleged
Cominunist.

Now, vour technical analysis of the decision is one thing. But there
is something disturbing in the nature of your ultimate conclusion.

In reference to the defendants both being alleged Comnmunists you
wrote:

Conceding that they should be treated no worse than any other litigants, is
there dny reason why they should be treated better?

Nobody quarrels with that. And you conclude:

A decision in any court based on a combination of charity and ideological
sympathy at the expense of generally applicable rules of law is regrettable, no
matter whenee it comes. But, what conld be tolerated as warmhearted aberation
in the local trial judge beeommes nothing less than a constitutional transgression
when enunciated by the Highest Court of the Land.

69-27—T71——38
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Now, the opinious in both of those cases were written by Mr.
Justice Black, recently described by the President as a great con-
stitutionalist, who always based his decisions on honest interpretations
of the Constitution. But, to me—this is the disturbing thing I would
like your reaction on

The meaning of your conclusion, “‘a decision bused on charity and
ideologicul sympathy . . . “warmhearted aberation’”’ seemed clear.
It seems to suggest that Supreme Court Justices decided those two
cases as they did because of their sympathy for Communist ideology.

How, do you react?

Mr. Rennquist. I would react fo it in this way, Senator, recalling
as best I can my thoughts when I peuned those words some—what
was 1t7--13 ar 14 years ago. I would say that I had no intention then,
and certainly would not say now, that Justice Black, who authored
the opinion, or the others who concurred with the opinion, wrote it
because they were sympathetic with Communism. I think the language
I used was meant to suggest that they sympathize with the plight of
unpopular groups, such as Communists, and I certainly did not mean
to suggest that this is an illegitimate sympathy, but I did not feel
that sympathy any more than any other sympathy ought to be read
into the Constitution,

Senator Hart, Well, if you go on the Court, would your judgment
in o particular case, assuming that you felt the Bill of Rights or the
14th amendment required you to protect an individual, would vour
willingness to give them that protection be in any respect modified
for fear that some eritic might attack your decision as being a resuls
of ideological sympathy for that unhappy defendant?

Mr, Reanguist, No; I do not believe 1t would.

Senator Hant. Now, one last question in this effort to help us.
How do you get a handle on philosophy? I ain sure you have been re-
minded often in recent days of the article you wrote when you were
clerking for Mr, Justice Jackson, or shortly after you concluded that
period. You wrote that when yvou were clerking for the Court a major-
ity of the clerks subscribe to a liberal point of view, whose tenets
include, and T quote:

Extreme solicitude for the claims of Communists and other criminal defendants,
expansion of the Federal power at the cxpense of state power, great sympathy for
any CGovernment regulation of business, in short, the political philosophy now
espoused by the Court under Chief Justice Earl Warren,

Now, when you wrote that, did you mean that you thought the
Warren court was sensitive to the constitutional rights cf all citizens,
including the groups you named, or did you mean that the Court was
more senhsitive to their rights because of some ideological opinion?
What do you mean by that?

Mr. ReanquisT. I think I meant the latter.

Senator Hart. And you disagree

Mr. RErnquisT. Yes; that was roughly the same time as the
Schware snd Konigsberg cases being handed down, which I did tuke
the time to study, as o private practitioner, albeit without the benefit
of briefs and arguments. And I felt that given my best lights on the
subject at the time, that Justice Harlan’s dissent was the better view
of the Constitution,

Senator Ervin, [f I may interject, that view was adopted on the
second hearing of the case; was it not?
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Mr. ReaxquisT. As Irecall, there was a shift on the second hearing
of the case.

Senator Ervin. The Konigsberg case arose in California?

Mr. ReanquisT. Yes.

Senator Ervin, Ansd the California statute provided that in order
to obtain a license to practice law in the courts of California a person
had to have a good, nioral character and in addition had to show that
he did not favor overthrowing the Government of the United States by
force or violence.

When Konigsberg appeared before the board of law examiners of
California he stated he did not now favor overthrowing the Govern-
ment by force and violence but he declined to testify as to any of his
Frevious affiliations or actions and they denied him the right of a
icense.

It was appealed to the Supreme Court and Justice Black wrote the
opinicen in which he says the due process clause, in effect, did not pre-
clude a board of law examiners from cross-examining Konigsberg about
past afliliations or statements.

The case went back to California, and the bar association held that
they did not believe what IXonigsberg testified, and denied him a license
on that ground, and it came back to the Supreme Court of the United
Statbes, and a majority of the Court affirmed the action of the State of
California.

Now, I believe that is correct as a synposis, paraphiasing what it
nieant to me as a practicing lawyer.

Mr. Reanquist. Your recollection is probably eclearer on it than
mine 13, Senator.

Senantor ErviN. I thought the Schware decision was correct beeause
they denied the man-——and I believe it was an Arizona man inci-
dentally—

Myre. Reunquist. Neow Mexico.

Senator Ervin, New Mexico. They denied the license on the basis
that he had, for some years, been affilinted with some Communist
organization.

Senator Hart. My question did not go to whether the decision was
right or arong. I was trying to find out what the nominee ascribed as a
motivation for the Justices who wrote that opinion, That was what I
was driving at.

Mr. Reunquist. Did I answer your guestion, Senator?

Senator Hary. Yes; would you have phrased it differently if you
had anticipated today?

Mr. Reungurst. Well, not only, had I anticipated today, but were
I to rewrite it, withont any prospect of a confirmation hearing, I do not
think I would have used the term “political philesophy.” But I think
that my same observations would obtain,

Senator Hart, Mr. Chairman, | hove some other guestions, but I
know my colleagues do also. Do you want us to reserve, pass and
return?

The CratrMan. You can. There is a rollcall vote in the Senate at
12:30, and I thought we would run until then.

Senator Hart. Well, on this business of separation of powers, with
each branch serving as a cheek upon the other, here is where you and
Senator Ervin have had earlier exchanges, T know. In some of your
articles, and indeed in testifying on occasion in support of several
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controversial proposals by the Nixon administration, there is a com-

mon thread that some of us see, an expansive view of inherent Execu-

live powers,

Now, T appreciate that you have come up here and testified in sup-
port of certain measures as an advocate, and I know of no administra-
tion in history that has ever been reticent about explaining why they
thought they could govern best.

But, now as a nominee, could you give us your views about the lunits
under our Constitution of enumerated powers on the argument of
“necessity’” for the exercise of supposedly inherent Exceutive power
which reaches beyond judicial control?

Mr. ReunquisT, I know you realize, as well us I do, Senator Haxt,
my obligation to keep my response on the gencral level rather than
trying to address specific questions, or to define the professional
quality of my advocacy, which T think is a perfectly legitimate ques-
tion for anybody on the committee to inquire into.

B 1 _b(;lieve I am on record in one of the several hearings of Senator
rvin’s
Senator Harr. Well, let me interrupt you simply to say I do agree

that there is o limit bevond which you ought not to go 1 these dis-

cussions. Bat perhaps 1 should identify what may be the most trouble-
some application of this doctrine of inherent power.

It is the area of surveillance, whether it 1s electronic or otherwise,
and here it is a little hard to say that you can put yourself into the
shoes of men who in 1789, or shortly thereafter, wrote some general
language, to say that we know perfectly well how they intended to
handle wiretapping and bugging. One’s own philosophy does get
tangled up in how you handle this one.

Do you perceive any constitutional limits on the power of the
President to maintain surveillance over those who oppose his policy,
if he bel?ieve-s that their opposition may endanger the security of the
country?

Mr. RennquisT. Well, T certainly perceive limits in the first amend-
ment, in the fourth amendment, and without reading a catalogue, 1
suspect there are other limits.

Senator Harr. What about an Executive that would put Senators
under surveillance becouse he might conclude that their activities in
regard to his policies may weaken our domestic security?

AMr. Reaxquist. Well, given the laiter qualification, I would think
it was improper and a misuse of execulive authority. I iestified before
Senator Krvin's subcommittee that surveillance of & Member of Con-
gress, and we were discussing surveillance in a public area, so to speak,
of public meetings, public street, that sort of thing, was not per se
uneonstitutional.

I also added that the only legitimate use of surveillance was cither
in the effort to apprehend or solve & criine, or prevent the cominission
of a crime, and T think I said at that time that surveillance has no
proper role whatsoever in the area of where it is simply dissent rather
than an effort to apprehend a criminal.

Senator Hart. In thoese proceedings belore Senator Ervin’s com-
mittee, as I read it, vou suggested that really surveillance did not
have a chilling effect on the exercise of first amendment rights, and
you cited the fact that 250,000 people turned out in this city to dem-
onstrate against the Government policy, even though it was rather
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widely known that that activity engaged in by the 250,000 would be
subject to observation and surveillance. From your own personal
experience, would you not agree that people differ in their willingness
to risk harm to their careers, their future, in the course of protesting
policies with which they disagree?

Is it not possible that more, hundreds of thousands of Americans
might be deterred from exercising their first amendment rights as
vigorously as they would like to because they fear the unknown im-
pact on their families, and their careers, of a Government file, investi-
gation reports resulting from surveillance of lawful activities? Ls this
not an area for j udicial control of executive action?

Mr. REaNquisT. Again, trying to keep my remarks either gencral
or historical, certainly T do not have sufficient knowledge to say that a
number of people might not have been deterred from coming to Wash-
ington in addition to the 250,000 who came, for fear that whatever
surveillance was in effect at the tine might somehow damage their
public careers. T do recall that in an action in Chicago in connection
with Army surveillance, which of course, was stopped by this adminis-
tration, Judge Austin, I believe, found as a fact that it had not had o
deterrent effect.

I would add one further comment, if T might, that since my testi-
mony before Senator Ervin's commuttee, two people in the Justice
Department have called my attention to an unreported district courk
case in Illinois in which a fact situation that we really did not cover,
I helieve, at Senator Ervin’s hearings, was involved.

The case was not simply of surveillance, but of virtual harassment of
a Mr, Gianeana in Chicago, where the distriet court did grant him a
rather extraordinary form of relief. He had complained that he never
played golf but what the FBI foursome was right behind him, and the
district court granted equitable relief and said that there must be an
intervening foursome.

{Laughter.)

The CraRMAN. Let us have order.

Mvr. RennquisT. The harassment element was something I had not
really considered in my testimony before Senator Ervin, and while I
think it wonld be inappropriate for me to express a particular view of
the particular facts, I woulld say that certainly it was not my intent to
rule out careful consideration of that aspect of the thing.

Senator Hart, Mr. Chairman, I suggest that if there is no objection,
that others be permitted to continue questioning. T would reserve the
right to return with additional questions.

The CHAIRMAN. Sure.

Senator Harr. But before I do, in an effort to summarize one aspect,
of some exchanges we have had, let ine put it this way: I agree with the
eritics of some of the controversial Supreme Court decisions that those
decisions did handcuft the police. I agree that the decisions did do that.

But what is the purpose of the Bill of Rights? Is that not exactly
what it is supposed to do?

Mr. REENQUIsT, Tt certainly is the purpose to put restraints on
the Government.

Senator Hart. Exactly. So establishing the fact that restraints
resulted from the decision has nothing to do with the prudence or
the wisdom or the soundness of the decision; do you agree?
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Mr. Renxquist. Well, it might have something to do with the
prudence or the wisdom of the decision, but it certainly has nothing
to do with the soundness.

Senator HarT. Well, is it not “prudent,” if you agree that the
Bill of Rights was intended to achieve an important goal; namely, to
protect the individual who, even in the case of the strongest among
us, is very weak in the face of Government?

Mr. Reavquist. All I meant to say was I do not feel prudence or
wisdom are necessarily the first test of a constitutional deeision, If
that is what the Constitution calls for, the fact that the police are
handeuffed as a result is no argument against it.

Senator HarT. I reserve my time.

The CHaRMAN, Senator Kennedy.

Senator KenneDpY. Than you very much, Mr, Chairman.

I want to extend a warm word of welcome to you, Mr. Rehnquist.
Quite clearly you come highly recommended as a student and scholar
of the law, and as a superb craftsman, and as being extremely gifted
in your legal mind.

And I want to join my colleagues in extending congratulations to
vou for being nominated for the Supreme Court, and extend a word
of welcome to you here this morning,

I think Senator Hart, in his initial comment, stated very well the
criteria which many of us will consider in performing our responsibility,
under the Constitution, of advising and consenting. I think one of the
things which was included in the latter part of his remarks, after he
talked about the significance and importance of concerning ourselves
with judicial competence, fairness, and objectivily, is the question of
philosophy

You, yourself, have mentioned this as a reasonable area of inquiry
for the Senate, and have actually suggested that we pursue this in
trying to evaluate the qualifications of a nominee. I think in nomina-
tions we have to judge, at least spealking for myself, not only the
particular qualities and qualifications of the individual, but also the
selection in the context in which it has been placed by the President.
We must also consider what this nomination will mean for the position
of the Court in continuing to support and guarantee the various
fundamental rights and liberties of the individual, in preserving the
important concept of the separation of powers,

The President has indicated in his eommenis to the Nation that he
has set out a plan for the Court, & role that the Court would play in
the context of various rights and liberties of individuals. And I think
we at least have to assure ourselves, if we are to meet our responsi-
bility, that these rights and liberties are going to be protected by the
Court, and that the balance will not have shiited so dramatically as
to take us backward from what I think has been one of the most
dramatic and significant eras in the history of the Supreme Court—
since the founding of the Republic—under the leadership of Chief
Justice Warren. . .

S0, I, too, would like to explore, if I could, with you, in the time
that we have before the vote, at least your views, and particularly
your actions in the past.

I have noticed that you have comented on the role of the Congress
in the area of the war power. You indicated in & public statement
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very serious reservations about antiwar amendments and the con-
stitutionality of antiwar amendments.

I would be interested in whether vou feel that actions that were
taken, for example, by the Congress in supporting a Mansfield type
of amendment would fall within yvour criteria of being an unconstitu-
tional act by the Congress?

Mr. Reunquist. Well, I certainly understand your interest, Senator.
The expression of & view of a nomince on the constitutionality of a
measure pending in Congress, T feel the nominee simply cannot
answer, If it 1s a question of public statements I have made, as the
rational basis for them as a lawyer, I would be happy to try to go
nto 1t.

Senator KENNEDY, Well, I am referring here to the speech you made
in 1970 at the National Leadership Traming School in Pennsylvania,
just 5 weeks after the Camnbodian invasion. You indicated that you
felt some proposed end-the-war amendments were unconstitutional,
were trying to interfere with the President’s powers. What could you
tell us about your line of thinking which brought you to that con-
clusion?

Mr. Renvquiar. Well, insefar ac the antiwar amendments would
attempt to limit the President’s authority to preserve the lives or
gafety of men already lawfully in the field, I had reservations about
the constitutionality, which I expressed.

Senator KEnNEDY. Well, did you have any amendment specifically
in mind at that time, which you felt would do so?

Mr. Renu~nquisT. As [ recall there were a number of amendments
pending in the Congress, quite varving in their approach, and my
recollection is not sufficiently good to recall the text of any of them.
But T am sure I felt with at least the most restrictive that there was
a constitutional problem.

Senator KENNEDY. Yourecognize the responsibility of the Congress,
certainly with the warmaking powers, and that this is a shared power?

Mr. ﬁEHNQUIST. Certainly.

Senator KenNEDY, Did you fcel that any determination by the
Congress that the war ought to be ended, or terminated, or the ending
of finanecing or funding for those war activities would raise a constitu-
tional question, in your mind? In terms of the action of the Congress?

Mr. ReaxquisT. Let me answer it this way: To me, the question
of Congress’ authority to cut off funds under the appropriation power
of the first amendment is so clear that I have no hesitancy in saying
s0, because I do not regard that as a debatable constitutional question.
I think if one were again to get to the more resirictive types of amend-
ments that were pending last year, there is some area of debatability,
and it would be improper for me to answer that,

Senator Kennepy. Have you given careful thought to the various
proposals which had been introduced and were then discussed on
the floor? I {or one did not see any proposal that was introduced which
was not sensitive to the question of the lives or a threat to the lives
of American soldiers in Vietnam. But your comments said the Presi-
dent’s opponents in the Senate had offered a series of resolutions
which would seriously, and you say in some cases, I believe, uncon-
stitutionally restrict flrls authority as Commander in Chief,

Mr. Reunquist. Well, I am on record in a discussion before, again,
one of the meetings of Senator Ervin’s subcommittee as saying, and
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I think it is in these words, that T do not believe Congress has the
authority, given the situation that existed in 1970, to tell the President
that he shall not try another attack on Hamburger Hill. T believe
that to be a well-reasoned advocate’s statement of position, and I do
not recall the full

Senator KexnnEpY. Well, would you have any trouble about the
power of Congress not to permit the use of American troops in Laos
or Thailand? Was there any question in your mind as (o the consti-
tutionality of the action that was taken by the Senate to have American
troops out of Cambodia at a time definite, or is this whole question of
the warmaking power something which you are going to relingquish
completely to the President?

Mr. Reanguist, Well) I—

Senator KENNEDY, And I thought, for one, that it was the very
definite responsibility of the House and the Senate, which perhaps
had too long been unexercised in terms of achieving a joint responsi-
bility with the President.

Mr. Reunquist. Your question has several parts to it. So far as
relinquishing completely Lo the President the warmaking power,
that 1s o constitutional doctrine inconceivable to me, and I think so
clearly so that T need have no hesitancy in saying so here. So far as
discussing my opinion as a potential, as a nominee, of particular con-
stitutional amendments which 1 did not discuss as an advocate, T
think that would be improper.

Senator KenveEpy, Well, I was thinking again back to your think-
ing at the time you wrote the article.

Well, we can move on. I am interested in your statements and
comments about the use of force in our society. You made this com-
ment:

I do offer the suggestion in the arca of publie law that disobedience cannot be
tolerated, whether it be violent or nonviolent disobedicnce. I offer the further

suggestion that if force or the threat of force is required in order to enforce the
law, we must not shirk from its employment.

That is a quote.

Mr, Reunquist, T believe, Senator——

Senator KEnNEDY. Representing your views.

Mr. ReunguisT. Yes. [ think T recognize it.

Senator KENNEpY. I was wondering how you would react to the
use of force in the Kent Stale sitnation by the National Guard.
Could you form any opinion about the use of force in that situation?

Mr. Rernquist. T obviously do not have firsthand knowledge of
the facts. Are you interested in my reacilions and the impressions
I have gotten?

Senator KENNEDY. Yes.

Mr. ReEanquisT. It was a misguided and unwarranted use of force.

Senator KENNEDY. And were you sufficiently concerned about it to
make these views known fo the Attorney General when the question
came up about the possibility of converung a grand jury?

Mr. ReunguisT. This again, this type of question again poses a
difficult problem for me, Senator, because there is clearly a lawyer-
client relationship here. And if vou are inquiring about any advice
I have given to a private client, it would be unthinkable for me to
testify to it.
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Nonetheless, my role has been one in reform of public office, and 1
am bound to say that I think you are entitled to get something more
out of me than simply saying on every oceasion that there 1s a lawyer-
client relationship. This one is easy for me becanse he never asked me,

The Cralruan. Let us recess until 2 o’clock.

{Thereupon, at 12:30 p.m., the hearing was recessed, to reconvene
at 2 p.m. this same day.)

AFTERNOON SESSION

The CuaiRmMax. Tet us have order.

Senator ennedy.

Senator KEnNEDY. Thank you very much.

Mr. Rehnquist, just as we were winding up earlier this morning,
I was asking you some questions and I guess you had indicateﬁ,
I beliove, that there was a problem of the client-lawyer relationship
in your couversations with Mr. Mitchell. Then you indicated finally
that it would not have made much of & difference because you had
not heen asked ahyway about Kent State. Is that right?

Mr. Renxquigr. I believe that was where we left this morning,
Senator.

Senator KENNEDY. Let me ask you, getting back to the question of
Kent State, you responded earlier today that you felt that obviously
there was an excess use of force by the National Guardsmen. As you
well understand, there has been a considerable question in the minds
of many people, particularly the families of those that were lost,
whether there shouid not have been a convening of a grand jury, and
a more rigorous prosecution of those who were involved in what you
would say was admittedly an “excess use of force.”

Others have talked about homicide. T am just wondering from your
own personal view whether this struck you as an individual as suffi-
ciently worrisome to you and whether you, on your own, initiated any
kind of action and brought this to the attention of the Attorney
General, or attempted to provide an initiative on this particular
question of Kent State? Is there anything vou can tell us about that?

Mr. Rennqurst. You mean urging the Attorney General to call a
grand jury?

Senator KENNEDY. Yes.

Mr. Reunguist. No; I did not.

Senator KenNEpy., Well, was there anything that distressed you,
even just reading the newspapers, not having, as you mentioned this
morning, particular responsibility in this area? Were you concerned
about it or outraged by it or distressed by it to the point that you felt
that there was any kind of moral compunction on you to try to find
out what the Justice Department could do in order to do justice for
those that had been lost?

Mr. Reanquist. Well, again, judging from the newspaper accounts
I do not see how anyone could help but be distressed by what happened
there, And the primary source of distress is the death of the students.
I think one cannot help but be disiressed over the position the National
Guardsmen were put in. That does not justify what they did. But, so
far as my own officinl responsibilities are concerned, our office is
primarily a responder rather than an initiator. We are not an operating
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division and the primary initiative in this area would be the Civil
Rights Division.

Senator KenNEDY. Well, of course

Mr. Reunguist. And I do not believe I have ever thought it
proper to simply jump into somebody else’s bailiwick and say: Let
us do this.

Senator Kennepy. Well, of course, the Justice Department was the
initiator in the Pentagon Papers case, was it not?

Mr. Reunguist. Well, my impression is that this was undertaken
at the behest of the Delense and the State Departments.

Senator KENNEDY, Well, is that what you would have wanted, to
do something about Kent State? You had the behest of the families
that were involved. Are they not given equal standing in hearings in
the Justice Department with the State Department?

Mr. ReuxquisT, Well, I would not be at all surprised if they had
been given hearings in the Civil Rights Division, just as the Defense
and State Departments were given hearings presumably in the Internal
Security Division in connection with the Pentagon papers.

Senator KENNEDY. You mean that the Kent State question was
given hearings?

Mr. REunquisT. I say I would not be surprised.

Senator KENNEDRY. But, vou did not try and pursue this to find
out whether they would be given any kind of a hearing?

Mr. Reunguist. No: 1 did not.

Senator KExvEDY. But, bringing in now the Pentagon papers, let
us put those situations back to back. What do you think is the message
to young people generally from the aclions of the Justice Department
when they see the fact that it took about 15 months for the Justice
Department to make a final determination that it was not going to
convene a grand jury in the Kent State sitaution—and yet, in the
Pentagon Papers case, in a matter of hours they convened grand
juries and granted immunity and performed ail of the investigatory
functions that I wish they had, quite frankly, for the Kent State people.

I am interested now more in your philosophical view, what you
think the message is to young people or to others that are concerned
about the state of justice in our society. Do you think there is any
message that can be drawn?

Mr. REsaNquist. So far as the criminal aspect of the Pentagon papers
situntion as compared to the criminal aspects of the Kent State grand
jury prosecutions I am simply not familiar enough with either of those
to comment personnally. You are not asking me for my personal
comments. I take it you are asking me what is a2 younger person
going to think seeing 1t?

Senator KEnNEDY. What do you think a young person—how would
they look st these two different kinds of situations?

Do you think they would have any reason to be concerned generally
about the role of the Justice Department as a source of justice in our
society? 1 am more interested in your view.

Mr. REanguist. Just to read newspaper accounts without any full
understanding of what may have been very different differentiations
between the two situations, I think very likely many young people
may have felt that one is not being treated the same as the other.
That would not be my own personal opinion, but you are asking me
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what I think a young persen might think simply on the basis of media
accounts.

Senator KEnNEDY. Well, now let us take your personal view, How
would you have looked at it as someone who, as you have mentioned,
was not intimately involved in either of the situations?

Mr. ReunquisT. But, I am o lawyer, Senator Kennedy, and as a
lawyer I feel that I would not make or jump to a conclusion that the
disparity in time meant a disparity in the quality of justice adminis-
tered without having a rather thorough knowledge of the factual situ-
ation, which I simply do not have.

Senator KENNEDY. Do vou think Congress has a right to investigate
what happened out at Kent State, and what steps were taken by the
Government in investigating the I{ent State incident?

Mr. ReunquisT. I can answer generally to the effect that I think
Congress has very significant oversight authority in connection with
the operation of the executive branch. Whether that authority would
extend to this particular situation or not I am simply not prepared
to say.

Senator KEnNNEDY. Can you see anv reason why Congress should
not have, for example, the FBI investigation files?

Mr. REuNquIST. Yes: I can see o reason.

Senator KENnEDY. What weuld that be?

Mr. REsnquist. Correspondence across my desk between you and
the Attorney General, and again, I feel free here since it has gone out
of the Department to comment on it to the extend of my input, and
I think you are entitled to get that, that some 30 years ago when Jus-
tice Jackson was an attorney general he wrote an opimion refusing the
vequest of Carl Vinson, who was then chairman of the Naval Affairs
Committee. Chairman Vinson had requested that his committee be
furnished with FBI reports, aird Justice Jackson in his opinion made
what I felt was an extremely sound argument for the proposition that
investigative files in the executive branch ought not be furnished to
the legislative branch, both because of possible unfairness to the pros-
ecution and possible unfairness to the potential defendants.

Senator KENNEDY. As one who has looked over the correspondence,
what is going to be the answer? Is it Executive privilege that is
being asserted?

Mr. ReunquisT. It is o branch of the doctiine of executive privilege.

Senator KENNEDY. Is it not possible that this material can still
be made available to the Congress without being made available
generally to the public?

Mr. Rennquist. That is a question of fact, Senator.

Senator Kennepy. Who should decide that? Are you going to be
the ones who are going to decide?

Mr. ReavguisT, No; T am certainly not, but I am suggesting that
I think the executive branch is entitled to consider, in analyzing that
type of request, its past experience as to congressional committees
maintaining a pledge of executive session type of confidentiality.
And T certainly do not suggest that I know anything about the
facts in connection with your own particular committee that would
lead me to think that it would not be kept confidential.

Senator KEnNEDY. Well, then, what do you think would be the
reason that the material would not be made available, the investiga-
tions for executive sessions?
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Mr. Reunquist. Well, as I understand it, and T am simply recalling
the correspondence, and I do not think there was any offer of executive
sessions.

Senator Kennepy. But, if it were to be used only in executive
session, from vour personal point of view you would not see any
reason why it should not be made available?

My, Rer~nguist. T think to the extent to which I can answer that
question, with the sense that I am adviser to the Attorney General,
I would say that that would be an added factor to be weighed in
the case.

Senator KEnNNEPY. Did vou talk about this material to the Scranton
Commission?

Mr. Reunquist. I did not.

4 L?‘;anator KennepY. Do you know whether the Justice Department,
id?

Mr. Renxquist. My impression is that some of it was made
available to the Scranton Commiission.

" Sﬁ%&tor Kenneny. Well, they made some available and held some
ack’

Mr. Rennquist, I do not know that much about it, Senator,

Senator KEnNEpy, What about inn the State of Ohio? Do you
know whether it was talked about in Ohio?

Mr. RemnquisT. My impression is that some of it was made
available in an unknown quantity. So far as my knowledge i1s con-
cerncd, it was made available to the prosecuting attorneys in the
State of Ohio.

Senator Kennepy, Could we go inte the area we were just talking
about, the Pentagon papers. Could you tell me what role you have
had in the Government’s action to prevent publieation of the Pentagon

papers?
! E*Ir. Rennquist. You realize, of course, I am sure, the difficulty
that that question poses for me hecause of my relationship with the
Attorney General. It does seem to me that because the Government
ultimately took a public legal position and argued the matter in the
courts, that I would not be breaching the attorney-client relationship
to answer your question.

I am hesitant, but I believe that I am right in saying that I had a
slipped disk operation in the latter part of May, and was either at
home in bed or in the hospital until about the latter part of the second
week in June. I am just trying to recall from memory. Then I started
coming bhack into the office half days, and found that I was overdoing
the first couple of days, so I stayed out again, And I think it was either
on a Monday or Tuesday I was back in, perhaps for the third time, on
g half-day basis, and the Attorney General advised me that the
Internal Security Division was going to file papers that afternoon in
New York to seek a preliminary restraining order and asked me if
I saw any problem with it. And it was a short-time deadline, and I
rather hurriedly called such of the members of my staff together
as I was able to get.

When we reviewed 1t we came across Near v. Minnesota, and advised
the Attorney (General that basically it was a factual question so far
as we could tell. If the type of documents that were about to be pub-
lished came within the definitional language used by Chief Justice
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Hughes in Near v. Minnesota there was a reasonable possibility that
the Government would succeed in the action.

I helieve T had one other conference with the Attorney General, and
I think that was as to who should appear lor the United States in
the proceediugs in New York and in the second circuit. I then went
to the beach for a week during which time the arguments took place
in the Courts of Appeal, and I think the Supreme Court case was
argued while I was at the beach, too, and I had no further involvement
in it than that.

Senstor KenNEDY. Well, are there any circumstances that you
see where the execative branch would be sble to impose s prior
restraint on these papers?

Mr. Reuxngquist. I do not think it is proper for me to answer that
question, Senator. That has just been before the Supreme Court. If
vou want me to tell you what I understand the law to be as of now,
I am not at all sure you would be interested in my account of that,
and I think my own opinion is something that is simply too close to
the type of question I would be asked to describe if I were confirimed,
so that T ought not to answer it.

Senator Kennepy. Well, let me ask you, if you would, rather than
giving us a sort of decigion, I would be interested in how you would
weigh the different considerations, what value, what weight you would
give to the different factors. I am mterested not so much than in your
telling me how you would come out as in what you think are the
varions balancing factors and what weight you would give to these
1tems.

Mr. Reanquist. I would be reluctant to get mto much detail in
thai for the snme reason. I certainly have not quarrel with the language
in the per curiam opinion that the Suprene Court handed down in
connection with the New York Times case that prior restraint comes
before this Clourt with a heavy burden on it. I do not think it would
be appropriate for me to go further than that.

Senator KENNEDY. Well, T am trying to get at least some idea of
how intensively you believe, for example, in the freedom of the press.
I mean, I am once again trying to elicit, at least get some kind of
idea, as you suggested in your law school newspaper article, of your
own feelings and beliefs, and how important that freedom 1is in a free
society, how essential it is (o the preservation of the Government
structure? How important is it in terms of the separation of powers?

Mr. REunquistT. I believe it is very important,

Senator INenvepy. Well, what can you do to help me to try to
evaluate the sigmficance of your views?

Mr. Regnguisr. Well, 1 think it would be inconceivable for a
democracy to function effectively without a free press, because T
think that the democracy depends in an extraoridnarily large degrce
on an informed public opinion. The only chance that the *outs,”
or those who do not presently control the Government, have to prevail
at the next election is to make their views known and the press is one
of the principal, probably the principal media in the country through
which that can be accomplished.

1 believe it is a lundamental underpinning of a democratic society.

Senator ennedy., What would be your view—would you permit,
suy, the suppression by injunction of a newspaper that advocated
violence? What could you tell us?

(55—
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Mr. Rennquist. I think that is too close, Senator. I would decline to
answer that.

Senator KENNEDY. Well, you say that the importance of a news-
paper is in informing the public, and that is a very general kind of
answer which I think you must understnd doesn’t help us much in
trying to gather at least some grenter degree of sense of your com-
mitment to some of these guarantees in the Constitution.

Mr. Reanguist. Well, | am not the first nominee that you or
your fellow Senators on the Judiciury Cominittee have had this
problem with. And I can fully sense the problem you have, and surely
you can sense the problem that the nominee has, too. Past nominees
have generally confined themselves to fairly general expressions,
which I am sure are less than satisfying to the Senators. But, in the
same token, to start discoursing on one’s view, if one has a view, of
of what the law should be in particular cases, or what he thinks the
Constitution should be in particular cases, would strike me as en-
tirely unappropriate.

Senator IKENNEDY. I was asking you about your own kind of deep-
seated belief in the importance of the free press in our society,

Now, you know, it Is one thing to say a free press is essential if
we are going to have democracy, and leave it that way. Or you could
give us, at least, I would hope, some greater kind of feeling about the
importance for you of that institution and the importance of due
process and the importance of equal rights and some of these others.
That is what I think we are trying to get at without making direct
reference to a case.

Now, I do not think that that is asking tooe much, and in fairness to
the nominees that I have heard before the committee, they have
responded to that.

Mr. Reungquist. I simply do not feel I can answer, properly
answer the question about the constitutional principles that would
be applied to a newspaper that advocates violence. I think that is
too close to the kind of question that might come before or one might
be called upon to answer as o Justice of the Supreme Court. I would
be glad to try to respond to some other question.

Senator Kexwepy. Well, what do you think are some of the com-
peting values in the free press issue? What would be the other kinds
of makeweizhts that would affect the balance for you on free press
questions?

Mr. Rervquist. I would say one would be the extraordinarily
and presumably very rare situation coutemplated by the language
in Near v. Minnesota where you had the prospect of a newspaper
publishing troop movements or troopship sailings with an extraor-
dinarily high degree of danger, not to Government policy, but to
the lives of the men who are engaged in the service of the Government.

Senator Kenvepy. I do not think you would find any disagreement.

Mr. Renxquist. That is what bothers me about it.

Senator KennvEpy. What would be some of the others?

Mr. ReEnvguisT. I am trying to think of cases that have

Senator KExNEDpY. I am not

AMr. REHNQUIST. Just to give me, vou know, ideas of what argu-
ments have been made. I think we presently have under submission
somewhere in the Government n brief on behalf of the Newspaper




41

Publisher’s Association that they should be exempt from the price
freeze because of freedom of the press.

Now, I have not had an occasion to review the merits of that brief,
and I doubt that I will in my official capacity, because it belongs to
another department. I would think that a newspaper’s clatm on the
grounds of freedom of the press to be exempted from very uneven-
handed types or even-handed types of economic relations such as the
antitrust laws, the copyright laws, and a price control law, the interest
of the Government in applying economic legislation uniformly so long
as it is not hostilely inclined to the press would be another interest one
would have to consider against the claim of freedom of the pressin a
situation like that.

Senator KEnNEDY. In terms of the national security yvou are, you
know, giving a very limited prescription on that, which can certamnly
be accepted and I would be willing to agree with you. But as I say, I
amn interested in just what considerations are in your own mind.

Again I realize the limitations on being able to say how you would
come out in a particular given situation or case, but I am trying to
elicit from you the sensitivity of your feelings on these questions.

Mr. Reunquisr. [ have said I place an extraordinarly high value on
it, and I do not blame you for {eeling vou want something more
specific than just a rather, what you may well consider, pious declara-
tion, and yet [ find that when one tries to elaborate specifics they tend
to be things no one would disagree with or else we get into an area
where the matter is likely to coimne before the court in some form.

Senator KENKEDY. About the Government’s secking prior restraints
in the Pentagon Papers case, obviously vou gave that a good deal of
thought before recornmending that action, or at least before you
would be willing to support it.

What were the kinds of things that were going on in your mind when
you gave that advice?

Mr. Resnquist. My initial reaction was that we had very little time
to come to a decision.

Senator KENNEDY. And so what does that mean? What concluston
did that lead you to?

Mr. Reexquist. If vou let me go on, because I am going to do
the best I can to answer your question.

Senator KENNEDY. Yes.

Mr. Rerxquist. 1 was frankly surprised to find the language in
Near v, Minnesota, because I would not have thought that there
would have been that authority for prior restraint, because 1 recalled
the Blackstone statement to the elfect that prior restraint is absolutely
forbidden.

But, nonetheless, having found it, 1 was fully convinced that the
Government, in its obligation as the advocate, or Justice as the
advocate for the executive branch, had every right to present the
matter to a court and ask for a {actual determination on this sort of
thing. I do not want to leave in anvone’s mind the idea that after [
had looked at Near v, Minnesota, and read its language that I was in
any way opposed to the Government doing what it did, presenting
this issue to the court for deeision.

Senator Kexyepy. Well vou speak of being the advoeate for the
Executive, You are also an advecate for the publie interest, too, are
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you not, in upholding the Constitution and the public’s right to
know? You spoke a moment ago of the importance of the public’s
right to know. And these issues were actually being debated in the
Senate right during this period of time. T am just trying to elicit how
welghty those factors were in yow final decision?

I can see why you came down the way you did, but I am interested
in how vou reached that.

Mr. Reanquist. Well, certainly in the ordinary criminal prosecu-
tion, which this was not, the idea that the Justice Department is
basically an advocate for the public is one which I have found myself
unable to subscribe to.

1t seems to me that the obligation of the Justice Department in the
ordinary criminal prosecution is to make a reasoned advocacy in
behalf of the enforcement of the laws that Congress has enacted, and
that those who may be brought to courts as defendants as a result of
that advocacy will themselves have their own advocates. And the
decision as to the propriety of the particular prosecution will be made
by the courts where it was intended to be made under our system.

Now, the New York Times cuse is certainly not a precise parallel to
that, and yet 1 think that some of the same factors apply. The
question was: was the potential publication here one of sufficient
immedincy and gravity so as to fall within the language of the Near
case. If it was, there was certainly a pood argument that the Govern-
nient should prevail. There was no doubt in the world that the New
York Times and Washington Post were going to have the most able
advocates raising the other side of the case, and for the Government
to have done nothing would be, in effect, to take the decision out of
the hands of the courts and left it in the hands of the executive branch.

Senator KENNEDY. Do you see a responsibility of carrying the
litigation as far as it could be carried to prevent publication, even
though you might anticipate what the final outcome was going to be?

Mr. ReanguisT. What do you mean by “might anticipate what
the final outcome was going to be’'?

Senator Kex~EDY. Did you believe, as a lawyer, that the decision
would come down the way it finally did?

Mr. Renunquist. I never felt I knew enough about the facts, which
I really knew nothing about, to make an assessment. I felt it would
turn on the facts, and I did not know what the facts were.

Senator KENNEDY. Could I move to another area. Mr. Rehnquist,
in the May Day situation, could you tell us what your role was? Did
you have a role, to start off with?

Mr. RennquisT. This presents me with the same sort of problem,
which I must resolve for mysell, realizing that il T resolve it against
answering anybody on the committee, or anybody in the Senate, is
entitled to hold against me my refusal to ans wer.

T did speak publicly on the May Day matter down in North Carolina
2 or 3 days after it and I, therelore, feel that I do owe an obligation to
the committee to describe at least in a general nature my role, without
necessarily, without revealing, and “revealing” probably is not the
right word, describing the various internal deliberations that went
on in the Department. And this 1s a difficult line to walk.

I will try to walk 1t. My role, up until the time of the events that
actualiy took place was being consulted as to the propriety of the use
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of the Federal troops in certain situafions under the provisions of
10 U.S.C. 331 through 334. And I drafted an opinion which the
Attorney General gave to the Secretary of Defense, saying that it was
legally permissible to use Federal troops in order to preserve the opera-
tion of the Federal Government under the situation where a fairly
large number of people had announced their intention to shut it down.

And that opinion was transmitted by the Attorney General to the
Secretary of Defense. I participated in two or three meetings over the
weekend, immediately prior to the demonstrations, at which a good
number of peple were present. I do not really think I had any signifi-
cant input or contribution to make at those meetings.

During the time the events were actually happening, I was in and
out of the Attorney General’s office. I was at a large meeting in the
Criminal Division at which & number of people from the Corporation
Counsel’s office, the U.S. Attorney’s Office, our Criminal Division, our
Internal Security Division, were present.

I do not believe I remained long, and since my own knowledge of
the local practice of arraighment and arrest and that sort of thing is
not very large, 1 found I had very little to contribute. There may have
been more, but that is all that occurs to me now.

Senator Kenwepy. Well, at any time that how to handle the
demonstrators was being discussed, did you raise any objections to the
anticipated plans or programs?

Mr. REHNQUIST. Sne decision reached at a meeting that T was at
over the weekend, was that the permit should be revoked for the camp-
ground down at Hains Point, I believe it was. I made no objection to
that decision.

Senator KEnneEDY. Well, at some time during the weekend there
was a decision made to suspend the constitutional rights of the demon-
strators and impose martial law, or qualified martinl law were the
words I think you used. And I was wondering whether, at any time
during the meetings which vou attended, you expressed any reserva-
{;ion about such a suspension or the imposition of qualified martial
aw?

Mr. ReanguisT. I believe you have misread my statement, Senator.

Senator KenxneDY. This was at Boone, N.C.?

Mr. REaNquisT. Yes.

Senator KEnnepy. Did vou make a statement there defending the law
enforcement actions that were taken at the May Day demonstrations?

Mr. Reanauist. I made a statement sayving that the abandonment
of the field arrest procedures and the consequent, or perhaps not
necessarily consequent, delay in bringing the defendants before an
arresting magistrate, or o comiitting magistrate, was, I thought,
defensible because the requirements that a defendant be brought be-
fore a magistrate were that he be brought before the magistrate within
a reasonable time, and that in my opinion a reasouable time in this
situation should take inte consideration the necessity of the arresting
officer, having made the arrest, continuing to be in the field to prevent
the occurrence of other violence.

I went on to say in the statement in Boone that in a situation more
sericus than that which prevailed in Washington on May Day, the
doctrine of qualified martial law had on occasion been invoked. 1
made, I thought, quite clear, not only that it had not been invoked in
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Washington, but that it would be justified only in a more aggravated

situation.

D Se%mtor KeNNEDY. You are suggesting it was not imposed on May
ay

Mr. Rernquist. [ certainly am suggesting that.

Senator KennEpy. Well, what doctrine was imposed on May Day?
It certa;nly was not probable cause in terms of the arrest procedures,
was  1t?

Mr, Reanquist. Well, knowing the volume of arrests which were
made, 1 simply would not be in o position to comment on whether
apy puarticular arrest was made with or without——

enator KEN~NEpY. Well, do it in a general kind of way. You made
a general endorsement of the procedures which were followed at May
Day. You did that in North Clarclina.

Mr. Reavquist. Well, I stand by the language 1 used in North
Carolina, and I would call it something less than a general endorse-
ment of everything that wos done on May Day.

Senator KenNeEpy. What was done on May Day that you did not
think was right?

Mr. Reanquist. Well, I would have to know more ahout the facts
to be satisfied that a particular thing done was not right. I did spe-
cifically sav that I thought the abandonment of the field arrest forms
by Chief Wilson was a legitimate and proper decision under the cir-
cumstances which he had to, I understand, confront.

Sen?ntor Kennepy. What about the arresting without probable
cause]

Mr. ReuxquisT. I do not think arresting without probable cause
is ever proper, and if, in fact, it happened on May Day, I do not
agree with 1t. 1 do not know enough about the facts to say that there
were or were not arrests without probable cause on May Day.

Senator [KuNnvEDY., Well, the thing I am driving at, Mr, Rehnquist,
is that at some time, as you described here, you were involved in the
development of the procedures which were outlined for May Day. I
can understand that there may have been nctions which preceded the
suggested procedures which were agreed on ot the meetings which you
attended, and that you are not prepared to comment or describe or
elaborate because you do not have those parficular facts, But, none-
theless, you cannot get away from the fact that of the approximately
12,000 arrested, only really a handful ever were found guilty of any
charge.

Mr. Reanguist, That is my understanding,

Senator KenNeEpY. Which would suggest that the procedures—well,
what does that suggest to you?

Mr. Reanquist. 1t suggests to me that wherens there may have
been probably cause for the arrest of the great number of people, the
District of Columbia police were faced with such an overwhelming
situation of violation of the law that they chose to try to keep the
streets free, and rather than to preserve the necessary information
that would enable them to later show either that there had been
probable cause for an arrvest, or probable cause to bind a man over.

Senator KExnEpy. Well, if there are so many people that deserve
arrests, I do not see why they followed a procedure that resulted in the
arrest of a lot of people who were innocent.
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Mr. ReEunguisT. | am not satisfied that they did arrest a lot of
people who were innocent.

Senator KEnNEDY. That were just bystanders, that were just
walking to work, that were just students coming out of restaurants.
The newspapers were {ull of these instances. I do not think there were
many of us in the Congress who did not have constituents that had
reports of this type of occurrence. With the cases that they had, so
many that were violating the law, I find it difficult to understand
why they were arresting so many others that were not.

And as well, thousands were “detained’ on the basis of no evidence
at all. Others were called for trial and came to trial where there was
not the slightest basis for trying them. There were judicial findings
for refund of bonds and recall of arrest records. You could almost
say, given the results of the courts’ rulings, what really went wrong
with the development———-

The Cuatrman. That is a rolleall.

Senator KennEpy. Can he just answer this?

The CHaAlRMAN. That is a rolleall vote.

Mr. Reanquist. Could I have the question repeated?

Could I have either the reporter read the question back or

Senator KENNEDv. Yes. I was just saving that given the fact that
there were thousands that were detained on the basis of no evidence
at all, and these are court findings, others called for trial when there
were no bases for trying them, and there were judicial orders for the
refund of bonds and the recall of arrest vecords, I am just wondering
what went wrong? Was it the development of the procedures to be
followed on Maxy Day or the execution of them?

Mr. Remxquist. I think one thing that happened was that the
number of people who were to be involved in May Day was an over-
whelmingly large number, larger than the Metropolitan Police con-
templated. As a result, they were faced with a choice of either, when
an individual policeman arrested a law violator, or someone he thought
was o law violator, of himself taking that man to the stationhouse,
booking him, and going through the usual procedures, or simply
having the man taken in some other manner to the stationhouse.

And the policemen then would stay on the streets to try to arrest
the next bunch wheo were coming along. And as I understand it, they
were veryv deliberately trying to obstruct the movement of traffic,
frequently by hazardous means. I think the District police opted in
favor of the latter choice, and I cennot find it in nryself to fault them
for it.

The CHatrMAN. The committee will stand in recess for a few minutes
and will return right after a vote.

{(Short recess.)

The CrarrMAN. The comimittee will come to order, please.

Senator I{ennedy.

Senator KexyEpy. If I got your final respouse to the question right,
Mr. Rehnquist, you indicated that vou were in general support of the
law enforcement activities which were undertaken during the course
of May Day. You had expressed earlier some reservations about
particular zetions and were unprepared to comment on some cases, but
you were in general agreement.

Am I correct in that?
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Mr. RennquisT. No; I would not interpret my final answer that
way.

Senator KEnnEDY. Would you restate it, then?

Mr. REunquisT. I think what I said was that the Chief of the Met-
ropolitan Police made a decision to abandon field arrest forms and run
some risk of being unable to follow up on the prosecution of arrestees
in the interest of keeping his forces on the street in order to preserve
order, and that I could not faults him for that decision.

Senator KENNEDY. Is there any procedure that was used during the
course of that day, related to regulations, rules, or procedures which
were established within the Justice Department, that vou would have
disagreed with?

Mr. REanquisr. Well, the abandonment of field arrest forms, as I
understand it, there was no decision taken within the Department.

Senator KENNEDY. Noj that was done in the field. But, in terms of
the regulations and procedures to be followed on May Day, you were
involved in these decisions at the Justice Department. As I understand
from what you are saying here, you did not express any reservations
about them during the course of their development, nor even in the
wake of how they were implemented that particular day. In hindsight,
would you have done anything differently?

Mr, ReunguisT. I was involved in some of the decisions, Senator. I
suspect there were a great many that I was not involved in. 1t is, of
course, relatively easy to look back in hindsight and say that one would
have done something differently.

And the one thing that occurs to me, and this is strictly o matter of
hindsight, and I do not believe this was something that could have been
fairly anticipated, was to supply more adequate facilities for those who
were detained.

Senator KennEDY. This is the only, the only point of departure?

Mr. Rennquist. Well, you have made the statement that there
were arrests made without probable cause simply as bystanders and
people who were walking to work. If that was the case I would cer-
tainly have done that differently.

Senator KenNEDY. Did vou ever come to the belief that that was
the case any time prior to the point where the court was throwing
these cases out?

Mr. Rernquist. No; I did not.

Senator KenneDpY. Did you, in the course of those days, read the
newspapers and hear about innocent people being arrested, put in the
jaills or the detention centers? Did you feel that there was a possibility
of people being arrested without probable cause?

Mr. Reanouist, Well, certainly after newspaper accounts oceurred
one could not rule out that possibility.

Senator KenneEpy. Well, I am just trying to think back with you,
Mr. Rehnquist, to that time. It appears to me that just from a general
reading of the newspapers it was clear that there were hundreds of
young people being detained under very trying circumstances, under
very desperate conditions. I amn just wondering whether you inde-
pendently might have been sutliciently concerned about the possibility
of false arrests or indiscriminate arrests or any of the other practices
which led to the courts throwing these cases out, whether the chance
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that a gread deal had gone wrong struck you prior to the time that
the courts made these decistons?

Mr. Reunquise. Well, it certainly struck me after reading the
stories In the newspapers, that if those accounts were true, people
have been improperly arrested.

Senator Kennepy. Did you feel you ought to do anything about it,
as somebody who is in an important and responsible position in the
Justice Department, and who has responsibility for insuring the protec-
tion of the rights of individuals?

I am wondering whether this aroused vou so much that you felt
that maybe you would walk down the corridor, so to speak, and speak
to the Attorney General, and say: “If this is what is happening, Mr.
Attorney General, [ think we ought to do thus and se; we should not
wait for the courgs?

Mr. Rernquist, By the time the newspaper accounts occurred, 1
think whatever had happened had happened and the Corporation
Counsel and United State’s Attorney’s Office, as [ understand it, were
already engaged in a screening process. I did not do anything. 1 did
not feel there was anything that would be appropriate for me to do.

Senator Kenvepy. Well, again, it was 2 days after the demonstra-
tions you were down in North Carolina, I think, and one would have
to say from your speech you were endorsing or supporting the May
Day procedures. Was that a time when the Attorney (General was
suggesting that these procedures ought to be duplicated in cities all
over the country? And this was 2 days afterwards, and it seems to be
during that period of time it became eloquently apparent to many in
the House and the Senate that there were many travesties of justice.
Certainly that opinion was supported almost unanimously by the
various court decisions that ruled on those cases. And 1 am just
interested whether, when it became apparent to vou that there had
been an entrenching on basic rights

Mr. Reunquist. My statement in North Carolina, Senator, as I
recall it, and as I see it, glancing through it, dealt with the abandon-
ment of field-arrest forms, and the concept of a reasonable time in
which to take a person before a committing magistrate. It did not
purport to sweepingly endorse everything that had been done during
the May Dayx demonstrations.

As to what T mav have done on my own, my own initiative, after
becoming aware, I have alrcady answered that I did nothing, and I
did not think it was appropriate to do anything.

Senator KENNEDY. You would not deny that your statement down
in North Carolina was a general endorsement of the steps that were
taken by

Mr. Reanquiste. T have it in front of me, if you want me to read
over a few pages and answer your question, I will do it or [ will give
you my recollection.

Senator KEnnEDy, Well, why don't you give us your recollections?

Mr. Reanquist. 1 do not concede it to be a general endorsement.

Senator KEnnepy. Well) at any time did you express any dismay,
either privately or publicly, about the procedures which were followed?
You had a situation where you had about 12,000 arrests, practically
all but & handful thrown out for a variety of different reasons, and 1
am just interested in whether you
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Mr. Reunguist. I am sure that I made a comment, Senator, to
someone at some time that if these newspaper stories were true,
certainly they arrested some people they should not have.

Senator KENNEpyY. But you did not—this was in a private con-
versation?

Mr. RernquisT. I can retnember my own reaction to the news-
paper stories, thinking that there are always two sides to a case, and
I would want to hear the other side before making a decision, but at
the same time, feeling if this was true it was wrong.

Senator KENNEDY. With the benefit of hindsight, would you change
anything now if you were to have a massive demonstration? Would you
urge different procedures to be followed in cities, or would you agree
with the Attorney General that the procedures which were followed
ought to be the model for other cities?

Mr. RexnguisT. I am not sufficiently close to the actual operations
in the ficld to have the necessary information to make a judgment as
to whether particular procedures should be changed.

As to the overall impression of the thing, the fact that there was not
a serious injury, no loss of life, and that the Federal Capital was kept
open, I think was a rather significant accomplishment.

Now, if it could have been done without arresting anyone who
should not have been arrested, if that did, indeed, happen, then it
would be better to do it that way. Whether there is some system that
could be devised with some several thousand individual policemen to
insure that no one would ever be arrested without probable cause, T
simply do not know.

Senator KennEDY. Of course, the Constitution is rather clear on
that, is it not, about arresting without probable cause, as the Supreme
Court decisions have construed it?

Mr. Rernquist. Well, yes, that there must be probable cause to
arTest.

Senator KenNEpY. Well, does it not distress you when there is an
arrest without it, then?

Mr. Renngurst. Yes.

Senator KenNEDY. Could we move just into an area which was
mentioned this morning by the Senator from Michigan, Senator
Hart—wiretapping.

Would you tell me what role, if any, you had in the Justice Deparl-
ment in the development of wiretapping policies?

Mr. Rerxquist. I face the same decision here.

Senator Kenvepy. Tell me, what is the decision really? Is it that
vou are—is it the attorney-client relationship? Are you here under
executive privilege?

Mr. Reunguist. No; it is attorney-client relationship.

Senator Kennepy. Does that apply within any executive agency?
Maybe yon could tell 1ue a little bit about that. I thought that your
client was the pnblic as well; is it not?

Mr. ReanquisT. My client, in my position as the Assistant Attorney
General for the Office of TLegal Counsel, is the Attorney General, and
the President, and applying

Senator KENNEDY. W%ere does that put the rest of the Constitution?

Mr. REunguisT. Well, that puis the rest of the Consitution in the
position of having someone advising them as to what his interpre-
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tation of the Constitution is. Presumably, each of them, being very
busy men, they need to get that advice from somewhere, and they
get it from me and they get it from other sources, also. But, the
traditional role of the attorney-client privilege is that the attorney
does not disclose advice given to his client and not otherwise made
ublic.

P In the wiretapping situation, the Government has filed a brief in
the Supreme Court of the United States, which is o matter of public
record, and I would be happy to comment on my rather limited role
in the preparation of that brief.

Senator Kennepy. Could you?

Mr. ReanquisTt. It was dralted in the Iuternal Security Division,
and at the request of the Attorney (eneral we were asked to work
with the Internal Security Division in preparing the draft and revising
it. We did that. It was then submitted to the Solicitor General in the
usual course of events, and was finally filed after having been revised
by him in the Supreme Court of the United States.

Senator KEnNEDY. Do you think if this issue or question were
to come to the Supreme Court you would feel obligated to disqualify
yourself?

Mr. Reanguist. I think that disqualification is a judicial act,
Senator, just as one’s vote to affirm or reverse a particular decision
would be a judicial act and, therefore, I think it would be improper
for me to express any opinion as to how I would act In o particular
case.

I think I mentioned to you when I was in your office the other day,
aind I now state publicly, that the memorandum prepared by the
Ofhice of Legal Counsel {or Justice White, at the time he went to the
court, strikes me as being a sound legal analysis of the basis on which
one should disquahify himself. At least the thrust of that brief is
personal participation in litigation

Senator KenNEDY., What sbout advising? Does the brief cover
the question of advising or counseling?

Mr. ReEunquist. Well, I think advising as to particular litigation
it does cover.

Senator KENNEDY. What about policy; what about advising with
respect to a policy?

Mr. Reangmst. My recollection is that it does not.

Senator KENNEDY. Well, what rule will you use in those areas?

Mr. Reunguist. I think that is a good deal more difficult question,
Senator, and I think that T would have to say that I would do the
best with the materials and precedents available to me.

Senator KENNEDY. Could you give us any insights as to what will
be the various considerations, or how you will decide that, what
factors there will be?

Mr. Reanquist. The factors will be the applicable disqualifications
statutes which T recall are 28 U.5.C. 455, the factors set forth in that
statute, and to the extent that the canons of judicial ethics would
not be inconsistent with statute, the canons of judicial ethics.

Senator KENNEDY. Well, in the wiretapping case, then, you could
not tell us whether you would at this time?

Mr. Reanquist. I obviously ought not to say that I will disqualify
mysell in the wiretapping case. I can say that in my opinion I person-
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ally participated in an advisory capacity in the preparation of that
brief, and I will attempt to apply the standards, as I understand
them, to that decision.

Senator KENNEDY., Would that not fall within the purview of the
White memorandum?

My. RennguisT. Senator, you are asking me as to a particular
decision that I will make after I get on the court. I have said enough
on that, I think, and you can draw your own conclusions.

Senator KENNEDY. Could you tell me, you have made a statement
about the number of wiretaps, have yvou not, publicly made some
statements or comments?

Mr. Rernquist. I am sure T have,

Senator KENNEDY. You have indicated that the charges of pervasive
wiretapping are exaggerated?

Mr. REunquisT. Yes.

Senator Kennepy. Can you tell us the basts for this conclusion?

Mr. Rernguist. You mean how I got the numbers of:

Senator KENNEDY. Yes; how vou came to that conclusion.

Mr. Reunquist. Well, given the numbers, which I do not recall, but
it seems to me it was something in the neighborhood of between 100
and 200, and the fact that there are 200 million citizens in the country,
and presumably millions and millions of phones, I felt justified in say-
ing that any number between 100 and 200 could not possibly be said to
be pervasive.

Senator Kennepy. Now, as I understand, those were taps pursuant
to warrants based on probable cause; is that correct?

Mr. Renxquisr. That is my understanding under the Omnibus
Crime and Safe Streets Act of 1968.

Senator KenNEDY. They are limited in time and they must be dis-
closed to the person snooped on; is that right? They must be reported
to the Congress and can only be used in limited circumstances?

Mr. ReanquisT. Yes; as set forth in the statute.

Senator KEnNEDY. What about the taps and bugs installed on the
Attorney General’s own initiative without court order? What could
vou tell us about that?

Mr. Reanguist. Well, I can tell you nothing from personal
knowledge.

Senator KENNEDY. Were they included in your characterization that
the number of wiretappings was exaggerated? Did you include in your
evaluation the taps and bugs installeg without court order?

Mr. ReanquisT. I am not sure whether I did or not. As I recall the
latter number is somewhere between 30 and 40, so that whether or not
Iincluded it it would not change my conclusion ns to pervasiveness.

Senator NENNEDY. What is 30 or 40; what does that number mean?

Mr. Reunquist. That means that at a particular time there were
30 to 40, and I simply do not recall the figure, and T am trying to get
it out of my memory generally, of this type of wiretap used.

Senator KEnxEpy. My understanding is that there are three times
as many days of Federal tapping or bugging without court orders as
there are days of tapping and bugging with court approval. That is
based on communications I have had with the Attorney General.
Does this sound inconsistent with your understanding of the amount
of either wiretapping or bugging?
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Mr. REanquisT. My understanding is not sufficiently great factually
to be able to answer that.

Senator KEnnEDY. Could you tell us a hittle bit about what your
reaction is to taps and bugs and when they ought to be put on?

Mr. RerNquist. I think it would be inappropriate for me to do so,
Senator. T have acted as a spokesman and advocate in preparing a
brief for the Government, and I think 1t would be inappropriate for
me Lo express a personual view.

Senator KeEnnEDY. Well, what about the official view of the
Department?

Mr. REanquisT. As to when a wiretap ought to be used?

Senator KENNEDY. Yes; without a court order.

Mr. ReEunquist. In cases contained in the reservation of the act of
1968, as defined in the statutory language.

Senator KENNEDY. What about internal security and domestic, not
foreign, but domestic, national security cases? Would you give us any
insight as to how much is foreign, how much is domestie?

Mr. Rernguist. I simply do not know. I do not have any part in
the operational end of it.

Senator KENNEDY. And are you unwilling to give us any kind of a
feeling about your own concern over the use of wiretapping or bugging
or snooping?

Mr. Reunqurst. I think, having acted as an advocate and spokes-
man for the Department it would be inappropriate for me to give a
personal view.

Senator KENNEDY. You would not tell about just your own concern
about this as an invasion of privacy, and the concern that we have to
have in our society, in terms of protecting individwal rights and
li}tl)egties? You are not prepared even to make general comments about
this?

Mr. Reanquist. Well, I can make a general cominent.

Senator KENNEDY. Well, will you? T am looking again for the kind
of concern vou have for the protection of rights and liberties.

Mr. Renvquist. Well, I think my comment must be sufficiently
general that it is not going to satisfy vou. It is, having indicated in
my London speech, it is not an appealing type of thing, and it is
justified only by exigent circumstances.

Senator KENNEDY. Well, you have, as you say, been willing to
talk about it in London, and we are interested to hear you talk about
it here today.

Mr. REaxquisT. I was acting as a spokesman for the Department in
London, and T have acted as a spokesman for the Department in
other instances and in the preparation of the brief, and for that reason
I do not think I should give my personal views.

hSe;mtor KennEpy. Why? Because you feel that you are—why is
that?

Mr. Reanguist. I do not think that one who has been an advocate,
in a particular matter, particularly when it is under submission to the
courts, 1s at all entitled to express a personal view.

Senator KENnEDY. But are we supposed to assume that your com-
ments in London were just the Department’s position and they did
not present your views; they were not vour views?
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Mr. Rennquist. I was sksed to appear as the hard-line type be-
cause, you know, they had four people on the forum

Senator KENNEDY. Do you often get asked to appear as a hard-line
type? [Laughter.]

The Chairman. Let us have order,

Mr. Rennquist. Evervbody from the Justice Department does,
I think. And you know, they do not want some either/or type of
presentation. They want a justification of the Department position,
and that is what [ attempted to give them.

Senator KENNEDY. Do vou think if you had had concerns about
wiretapping, the pervasive use of wiretapping, that they would not
have sent you to London?

Mr. Reanquist. Well) I will say this much, Senator, that certainly
if I had felt from an advocate’s point of view that the Department’s
position was indefensible, or personally obnoxious to me, I would have
resigned.

Senator KENNEDY. Let me go to a eouple of final areas, Mr. Rehn-
quist.

In the civil rights area, as I understand, in February 1970, vou
wrote a letter to the Washington Post about the Carswell case?

Mr. Reanqursr. I did.

Senator KEnnEDY. In it you suggested that those who disagreed
with Judge Carswell’s opinions in eivil rights cases, and thought them
to be anti-Negro, and anticivil rights, were missing the message of
those cases, and you argued that the truth was that anyone that vou
called a eonstitutional conservative, or judicial conservative, would
have reached the same judgment as Judge Carswell solely on judicial
philosophy without racial animus.

Mr. REunqQuisT. You are characterizing my letter, Senator.

Senator KenNepy. Well, could you?

Mr. Reunquist. I do not have it in front of me. I am sure the text
is available to evervbody.

Senator KEnnepY. I will ask that the whole letter be put in the
record, Mr. Chairman.

The CrairMaN, It will be admitted.

(The letter referred to follows.)

[From the Washington Post, Feb, 14, 1970}

LerteR To THE Epitor—A Reprry To Two EpiTorians oN THE CARSWELL
NoMINATION

Having read the first two of your proposed three-part editorial on Judge Cars-
well, and strongly doubting that the concluding part will have an O. Henry type
ending, I wish to register my protest on two counts: first, that there are substan-
tial misimpressions ereated by vour editorial, and, second, that your fight against
the confirmation of Judge Carswell is being waged under something less than
your true colors,

The discussion in the editorial of Feb. 12 of the Supreme Court’s decision in the
Atlanta case, for example, is seriously misleading. The editorial states that “‘the
Supreme Court heard arguments on Atlanta’s plan, then in its fourth year, amid
speculation that the Justices thought the plan was too slow. Indeed, in May 1964
tﬂe Justices said just that.,” (Emphasis added.) In fact, the Justices did not say
that the Atlanta grade-a-year plan was too slow, What actually happened was that
the Supreme Court remanded the case to the District Court for an evidentiary
hearing on a new proposal submitted by the board which bad not been passed on
by the lower courts. Calhoun v. Latimer, 377 U.5. 263 (1964). By implication, if not
by express language, the passage cited earlier says that the Supreme Court had
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pronounced grade-a-year plans, such as Atlanta’s, unconstitutional across the
board. Examination of the court’s opinion will show the crror of this implication,

In the same paragraph of the editorial the following appears:

“That same month the Supreme Court upheld a Fifth Circuit order telling
Jacksonville, Florida, to stop assigning teachers to schools on the basis of race.”

The thrust of this statement is two-fold: (1) that the Fifth Circuit had held
earlier that the assignment of teachers on the basis of race is unconstitutional and
to be enjoined in all future cases arising in the circuit; and (2) that the Supreime
Court had approved this ruling as a correct statement of constitutional law to be
applied nationwide,

either of these assertions has the slightest basis in fact. In the case in question,
Board of Public Instruction of Duval County, Florida v. Braxion, 326 F, 2d 616
(1964}, a two-to-one decision, the issue was not whether school plans must contain
a prohibition of teacher assignments on the hasis of race. The issue instead was
whether a District Judge exceeded his discretion in including such a prohibition.
The Fifth Cireuit answered this question in the negative and upheld the lower
court’s order. There is nothing in the appellate conrt’s opinion suggesting that all
future court orders in school cases must contain similar prohibitions.

The Supreme Court action in the case, referred to as ‘“upholding” the Fifth Cir-
-cuit, is a denial of certiorari, 377 U.S. 924. It is elementary that such an order iy
not an ‘““upholding’” of the lower court deeigion and indeecd it represents a refusal
by the Supreme Court to review the case on the merits. The reference to the
Supreme Court’s action as a “ruling” later in the editorial merely aggravakes the
initial misimpression created.

My criticism of your editorial, however, goes heyond these misimpressions. The
Post is apparently dedicated to the notion that a Supreme Court nominee’s sub-
seription to a rather detailed catechism of civil righis decisions is the equivalent of
subscription to the Nicene Creed for the carly Christians—adherence to every word
is a prerequisite to confirmation in the one case, just as it was to salvation in the
other. Your editorial elearly implies that to the extent the judge falls short of your
civil rights standards, he does so because of an anti-Negro, amti-civil rights animus,
rather than because of a judicial philosophy which consistently applied would
reach a conservative result both in civil rights eases and in other areas of the law.
I do not believe that this implication is borne out.

Judge Carswell in his testimony before the Judiciary Committee stated that he
did not believe the Supreme Court was a “continuing Constitntional Convention.”

Such a philosophy necessarily affects a judge’s decision in every area of constitu-
tional adjudication. These areas include civil rights, of eourse. But they also in=~
clude, for example, cases involving the right of society to punish criminals, the
right of legislatures and local governing bodics to deal with obscenity and por-
nography, and the right of all levels of government to regulate protest demon-
strations.

A reading of Judge Carswell’s decisions in the field of criminal law—particularly
the notation of his dissent from the denial of a rehearing en bane by the Fifth
Circuit of the Agius decision (which broadened the Miranda rule)—indicates that
in this area too, he is not as willing as some to see read into the Constitution new
rights of criminal defendants which they may assert against society. Thus the
extent to which his judicial decisions in civil rights cases fail to measure up to the
standards of The Post are traceable to an over-all constitutional conservatism,
rather than to any animus directed only at eivil rights cases or ¢ivil rights litigants.

Quite obviously The Post or any other newspaper has a perfect right to urge the
Senate not to confirm a judge who has decided eases in the manner in which Judge
Carswell has. But in fairness to your reading publie, you ought to make it clear
that what vou are really fighting for is something far broader than just “ecivil
rights,” it i3 the restoration of the Warren Court’s liberal majority after the de-

arture of the Chief Justice and Justice Fortas and the inauguration of President

ixon. In fairness you ought to state all of the consequences that your position
logieally brings in its train: not merely further expansion of constitutional recogni-
tion of civil rights, but further expansion of the constitutional rights of criminal
defendants, of pornographers, and of demonstrators. Such a declaration would
make up in eandor what it lacks in marketability.

WirLiam H, REHNQUIST,
Assistant Attorney General, Office of Legal Counsel,

Senator KENNEDY. I do not know whether you can read either
parts of it, or whether you want to take a look at it?



54

Mr. Reanguist. I will try and answer any question about it. I do
have some resistance about accepting a characterizing——

Senator KennepYy. Well, 1 tll'link that is fair enough. Well, how
would vou characterize it? Let me ask vou that, then, how would vou
characterize your letter in reply to the editorials on the Carswell
nomination?

Mr. Reanquist. To the extent I recall the letter—I certainly recall
the substance of it—it was basically an argument that those who
attacked Judge Carswell’s civil rights record were at least in part in
error and that in addition, although the attack on his civil rights
record might demand a good deal of popular support, the idea that
it was solely a question of civil rights, and not also a question of other
constitutional doctrines being involved, was & matter that shoukl be
more fairly prescnted.

Senator KENNEDY. Well, it seems to me that it was somewhat
stronger than that. Using your own words, you say—

Your editorial clearly implies that to the extent the judge falls short of your
civi] rights standards, he does so because of an anti-Negro, anti-civil rights animus
rather than because of a judicial philosophy which consistently applied would
reach a conservative result both in civil rights eases and in other areas of the
law. I do not believe that this implication is borne out.

And vou say the—

Extent to which his judicial decisions in eivil rights cases fail to measure up to
the standards of The Post are traceable to an over-all constitutional conservatism,
rather than to any animus directed only at civil rights cases or civil rights litigants.

It seems to me that vou are suggesting that Carswell reached
those on the basis of a conservalive judiciajr philosophy. Is that vot
fair enough?

Mr. ReEunguist. I think the letter has to speak for itself, Senator.
I certainly wrote it as an advocate. T think it is a very defensible
piece of advocacy.

Senator Kenneny. Well, is it not fair for us to draw the conclusion
that you at least expressed the feeling in this letter that he reached
those decisions based upon a conservative judicial philosophy? Can
you see where we would reach that conclusion, or are we unfair in reach-
ng it?

Mr. REnnguist. The letter is there; it is a matter of record. T
wrote it. I think anyone is entitled to draw what fair inferences he
feels can be made from it.

Senator KENNEDY. Well, T am asking whether you think that,
laying this out in the open, it would be unfair to draw that conclusion?
Mr. Reanquist. It is a matter of reasoned individual judgment.

Senator KenNEDY. Going back to the statement that the President
made about the appointment, Mr. Rehnquist, what do you think
troubles the President, and why do vou think that the President
niakes the statement about comparing the peace forces and the
criminal forces and says that he believes, and I think that I am
stating it reasonably accurately, that the public interests have to be
better protected than they have in the past, and it is important that
he nominate to the Court, as he pledged he would during the lust
campaign, someone whose judicial philosophy is close to his own?

Why do you think the President believes that your appointment
there will move the Court closer to the peace forces and away from
the accused?
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Alr. ReEunoursT, T think it would be inappropriate for me to com-
ment on what the President’s thought processes were, if 1 knew them,

Senator KENNEDY, Well, I suppose he says he believes your judicial
philosophy is that you are a judicial conservalive, is what it gets
down to. Do you feel so?

Mr. Reanguist. Well, if by judicial conservative is meant one who
will attempt to—-—~

Senator KENNEpY. What do you think hie meant by that?

The CHA1RAMAN. Wait a2 minute. Let him answer the (uestion.

Mr. REnvquist. I simply cannot speak for him, Senator.

Senator KENNEDY. Well, how do you—why do you not speak for
vourself then? Do you think you are a judicial conservative?

Mr. Reanguist. Well, let me tell what I think I am, and then you
decide whether I am a judicial conservative or not.,

My notion would be that one attempts to ascertain a constitutional
meaning much as suggested by Senator McClellan’s questions earlier,
by the use of the language used by the framers, the historical materials
available, and the precedents which other Justices of the Supreme
Court have decided in cases involving a particular provision.

Senator KENNEpY. If you think that the Court has made, or if we
were to believe that the Court in recent times made, extremely im-
portant and landmark decisions for the preservation of basic rights
and liberties, and that it is the intention, for whatever reason, that
the President wants to change that, what can you tell us? What
assurances cen you tell us that you are not going to, or can you tell
us that you are not going to move back on what I would consider the
march of progress during the period of the Warren Court?

Mr. Reunquist. Could you be any more specific?

Senator KEvNEpY, Well, you have made comments, for example,
about the Miranda case, have you not, expressing some concerns
about that?

AMr. REuvouist. 1 think the comment 1 made, if you are referring
to my University of Arizona speech, was in the Justice Department,
like any other litigant, they had u perfect right to request the Court
te review, and if it found it appropriate, overrule a precedent.

Senator KEvNEpY. Well, could you say in a general way you have
reservations about the decisions that were made by the Warren Court?

Alr. RerNquisT. Let me {ry.

Senator KExyEpy. All right.

Ar. REanquist. To the extent that T believe it proper, and it is a
very wmenviable task for a nominee, I am sure vou realize, to the
extent that a decision is not only unaninous at the time it is handed
down, but has been repeatedly reaffirmed by a changing group of
judges, such as Brown v. Board of Ilducation, it seems to me there is
no question but what that is the law of the land, that the one way vou
try to arrive at the meaning of the Constitution is to t1y to sce what
the nine other Justices who took the oath of office thought it meant
at the time they were faced with the guestion.

On the other hand, to the extent that a precedent is not that
authoritative in the sense of having stood for a shorter period of time,
or having been handed down by a sharply divided court, then it is
of less weight as a precedent.
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That is not to say that there is not a presumption in favor of
precedent in every instance.

I do not feel I can say mole without commenting on matters that
actually might eome betore the Court.

Senator KennEpy. Well, how about the landmark types of decisions?
I am thinking of the right to counsel, for example. Could vou talk
ahout that, or about the apportionment cases which held there must.
be one-man, one-vote?

Mr. Reunguist. I feel 1 have got to restrain myself. I have gone:
as far as it seems to me a nomninee ought to in indicating the way T
conceive [wecedent to be applicable, I think anything

Senator KENNEDY. How important do you feel it 1% for an indigent
to have an attorney?

Mr. Reaxvquist. Well, T think it is very important.

Senator Kexngpy. Do vou have any reservation about people’s-
votes being counted equally whether they live in a city or live in rural
areas in terms of popular representation? Does that bother vou at all?

Mr. RerxquisT. Well, no; phrased the way you do, it certainly
does not.

Senator KenxEpY. Could it be phrased otherwise so that it would?

Mr. Rerxouist. Well, the idea that people’s vote should be countecd
equally strikes me as something that virtually everyone in the room
should agree to. But if you are putting it in a context of a particular
fact guestion that might come before the Supreme Court——

Senator KENNEDY. Noj that is all right.

The question of biacks being able to ride in public accommodations
or being able to eat in public accommoidations, do you have any
troubles with this?

Mr. Reaxquist. T have done my best to indicate the use of
precedent, and 1 simply fear that if one gets into particular issues, he
is taking the position that is very inappropriate for a nominee.

Senator KEnyEpY. Thank vou very much, Mr. Rehnquist.

The Cuarrmax. Senator Bayh.

Senator KeNnEDY. [ would like to reserve some time.

Senator Bavu., Mr. Rehnguist, Senator Fannin, I must say I
admire the way in which you have borne up under this questioning
session, and I want to join my colleagues in congratulating you for
having the confidence of the President in such o tremendous way as to
be nominated to the highest court in the land, and I hope that Juring
these hearings that those of us who have expressed a doubt or two, as
I have, will have those doubts laid to rest.

I stated on the 15th of October that I thought there should be three
general criterin followed. In my own personal judgment, a nominee
should have distingnished legal ability, wnimpeachable personal
integrity, and had demonstrated commitment to fundamental hwnan
rights; and in pursuit of this criteria, I will pose a series of questions,
some of which very frankly will he just for a matter of clarification.

Your colleague, Deputy Attorney General Kleindienst, subinitted
some biographical data as well as some financial Jdata, and looking at
some of 1t, 1t is difficult o put it in proper order. So, let me just
basically run through this.

You were born in October 1924 in Milwaukee. Went to high school
in Milwaukee. 1s that accurate?

Mr. Reangurst. Yes, it is, Senator,
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Senator Bavy., You then entered the Air Force directly from high
school in Milwaukee?

Mr. Reunquist. No; I went on to Kenyon College in Gambier,
Ohio, for one quarter, at which time 1 turned 18, and then 1 entered
the Army Air Force.

Senator Bayu. High school in Milwaukee, Kenvon College, and
then into the Air Force?

Mr. Reuxquist. Yes.

Senator Bayn. You went to Stanlord after vou got out of the Air
Force and graduated in 1968. Youn entered directly alter military
gervice. Is that accurate?

Mr. Reunquist. Yes; I graduate in 1948.

Senator Bava. 1948. I am sorry.

And, then, as I put it together, you received & master’s degree in
1950 from Harvard in government?

Mr. ReEavquisT. Yes.

Senntor Bayu. And then got an L1.B. from Stanford and was first
in your class in 1952; is that accurate?

My, REuNquisT. That is correct.

Senator Bayu. I want to complimnent you for that academic record
and for your military service to your country.

We have had s considerable amount of discussion before this com-
mittee relative to the whole business of ethics, and I think you cer-
tainly understand, as one who has been a member of the bar for as
long as you have—and, of course, there is general acceptance as to
vour expertise as an attorney—but one nominated to the Supreme
Court not only has an important responsibility as far as his own ethical
conduct is concerned but he is called upon from time to time to rule on
various cases that will set the standard foy the entiie judiciary through-
out the country.

With this in mind, let me look at some of the information in Mr.
Kleindienst’s letter and ask you to answer some specific questions that
have been asked of a number of nominees or prospective nominees
that have come belore the committee,

After your Supreme Court clerkship, you practiced law in Phoenix
for 16 years; is that accurate?

Mr. REunquist. Yes; 16 is.

Senator Bayxa. Now, let me ask some rather basic, perhaps mun-
dane, questions relative to the three principal clients that Mr. Klein-
dienst listed that were the bulk of your law practice. Would you have
any objection to submitting to the committee a full list of the ¢lients
%;ou may have represented over the past few years, or would that

e

Mr. Reuxquist. It might be somewhat difficult to compile. I am
sure it could be done.

Senator Bavu. I notice that Mr. Powell has submitted a rather
lengthy list. I do not know whether it would be possible but I would
appreciate 1t.

In the letter, as to the three principal clients, the first listed was a
company named Sherrill & Follick which Mr. Kleindienst described as
a pattnership engaged in [arming and land development throughout
the State of Arizona. Could you tell me, did you represent this cor-
poration and when did you begin to represent this company, and do.
you know how long you represented them?
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Mr. Reanquist. It was a partnership, not a corporation, and T
began representing it, I believe, in about 1960 or 1961,

Senator Bayr. Could you describe very briefly the kind of activity
which this client engaged in, in some sufficient detail?

Mr. ReanquisT. Thev had a {eed-lot operation and a cattle feeding
operation. They had been growing cotton, but, as I recall, were getting
out of it by the tiine I came to represent them, and they had purchased
a fair amount of land along the Colorade River, which was my prin-
cipal association with them, the litigation arising out of that purchase.

Senator Bava. The acquisition of land and this type of activity, this
was the relationship?

Mr, REnnquist, Lease, the acquisition of land ; then, the lawsuit to
determine title to the land, though I am sure T may have represented
thenmi on occasional land aequisitions.

Senator Bavu. The second principal client listed in the letter from
M. Kleindienst was Transametica Title Insurance Co. Is that a sub-
sidiary of the Transamerica Corp., the larger, international one?

Mr. Reanquist, Yes; I believe it is, Senator. When I first began
representing them it was a locally owned company but still; between
that time and the time | left Phoenix, it was acquired by Transamerica.

Senator Baya. What was the name of the locally owned company?

Alr. Reanguist. Phoenix Title & Trust.

Senator Bavyn. Well, can vou describe the nature of the business
that this client was involved in?

Mr. Rennquist. Well, my 1epresentation of them was in litigation
which they got into as the result of acting as eccrow agent or trustee
under a subdivision trust, Their business, as such, was to act as
escrow agent and trustee in very large volume land transactions that
occurred in the State of Arizona.

Senator Bavya. Did you represent them in acquiring any of this
land or disposing of it?

Now are we talking about Phoenix Title, or the client that was
lgst«fd here, Transamerica Title Insurance Co., or did you represent

oth?

Mr, Reanquist. 1 do not think there was much change in the local
entity’s activities as the result of its acquisition by Transamerica. It
may have grown some. It could. At least, so far as I know, 1t was not
itsell engaged in the acquisition of land. [t acted as escrow agent in a
situation where a buyer and seller had an agreement to sell and buy
land and wished to place the agreement in escrow. Phoneix Title
would act as escrow agent and also acted as subdivision trustee,
which is a phenonmena that is not generally found in the rest of the
country but which is designed to enable a neutral title holder to
faciiitate the subdivision of lands which are in the process of being
sold by a seller to a buyer.

Senator Bayn, Well, T want to make sure that I do not misunder-
stand you. You did serve as attorney for Transamerica Title and
Insurance Co., and prior to that time you represented Phoenix, you
represented both? Can you give us a time frame on that, please,
approximately?

Mr. Reanquist. T was a retained attorney for specific matters in
litigution, first for Phoenix Title and Trust Co., which was a locally
owned company, and, then, after that company was acquired by



59

Transamerica Title and Insurance Co., for the local entity which was
then a subsidiary of Transamerica.

Senator Bavua, Couwld you give us a little bit more detail of the
types of individual duties that vou performed?

Mr. Reuvouist. Pelendant and htlg.xtion You know, I can give
you a description of perhaps the last prece of Htigation 1 roprcsentud
thiem on.

Senator Bara, We are just trying to get o general idea of the type
of business they did, and thus the type of business that vou had.

Now, the thied principal client Bsted 1s the Arizona State Highway
Department, which Mr. Kliendienst’s letter indicates yvou served as a
spoecial counsel in ternmination cases, in cases nvolving claimed lability
for defective maintenance of hltm\\ ays.

Can you give us sort of lhe same (zz])\llle rundown? When did you
stark representing them? Generally, what kind of cuses were involved?

Mr. RErI.\QUlsP. I believe [ l)og.m representing them in 1963.
Perhaps, it was 1962, and my principal representation was of the
highway departiment, as o condemner of lands necessary for the
construction of highways, I was retained by them in at least one
instance to defend them against the chargo ol improper maintenance
and constraction of o highway where a personal injury and death had
resulted from a colliston on the highway, State highway,

Senator Bava, Thank you.

Additional data was 1)10\'1(]9(1 in Mr. Klendienst’s letter, and let
me just quickly ask, without going into detail: You are famikiar with
the information relulive to the assets of you and yowr wife?

Ar. Reuxquist, I believe T am, ves.

Senator Bayu., Poes that contain an enidre listing of the ussets
that vou possess?

Ay, Reanquist, To the best of my knowledge, yes. It is general
and 1t 15 approximate, but I think it presents an unfortunately fair
position of my financial position.

Senator Bavh. Let us gather together in misery.

You hold no udditional assets in any other trusts or blind trusts
that would not be listed in public records because of the unique
characteristics of Arvizona law; is that aceurate?

Mr. Reunauist. Yes.

Senator Bavu. Let me, if 1 may, pursue your generad thinking in
the whole uwren of ethical standaecds and disqualifeations. T am not
concerned just with yvour standards but the standards that yvou might
feel compelled to apply in the judiciary. I know that you cannot
speak about individual cases. T know of none, and L think you share
my concern that we must make certain we put our best foot forward
as far as those that represent the judiciary not only on the Supreme
Court but all all levels. A while ago we were discussing the Haynes-
worth matter as far as ethics were concerned. T do not want to get
into a lengthy rehasing of that affair, but I do wani to by to get
from that and from vour participation in it, if possible, vour general
feeling on what vou, as a Justice, would demand of the jndicial sys-
tem as far as ethical standards are concerned.

in the letter that you sent—and, in fact, vou sent two letters, as {
recall, one on September 5 to Scnator Hruska and one on Septem-
ber 19 to the chairman

G267 7] -——0F
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Mr. REunquist. Those are 1969 letters?

Senator Bayu. Yes. You had this to say—I have the whole letter
here, but I have taken thse two specific quotes:

The eclearest case is one in which the judge is a party to the lawsuit. Clearly,
he may not sit in such a case. Little different is the case in which the judge owns a
significant amowunt of stock in a corporation which is a party to the lawsuit before
him. He too must remove himself.

These paragraphs do not follow, but they deal with the two different
kinds of questions, and, so, they are both directly quoted.

One question is presented when a judge holds stock in a corporation which is a
party to a litigation before hiin. A quite different question is posed when ihe
judge merely owns stock in a corporation which docs business with a party to
litigation before him.

Could you give us your opinion of the responsibility of the judge
to remove himself from the case in which he owns stock in the cor-
poration, in the corporate body?

Mr. REnnguist. Do you want my present opinion?

Senator Bayn. Yes, please, and if it differs [rom the assessment
yvou made in the Haynesworth case I certainly would be glad to have
that also.

I am more concerned about what you believe now than what you
may have believed 2 years ago.

Mr. RemnquisT. Well, T am inclined {o agree with the comment
that Judge Blackmun made during his confirmation hearings to the
effect that judges generally, after the Senate’s denial of confirmation
to Judge Haynsworth, had become more sensitive and perhaps more
astute to disqualify themselves than they had previously. So that my
own inclination would be, applying the standards laid down by 28
U.8.C. 455, and to the extent there is no conflict hetween them and
the canens of judicial ethics, to try to follow that sort of stricter
stondards that 1 think the Senate, by its vote, indicated should prevail.

Senator BavH. You feel then that a judge who owns stock in a
corporate party should disqualify himsel from sitting on that case?

Mr. RenxnquisT. That is a difficult question for me, Senator, be-
cause certainly o literal reading of 28 U.S.CC. 455 does not, as I recall
the statute, seem to require that.

Senator Bayu. It talks about substantial interests which is subject
to some interpretation.

Mr. REunquistT. A substontial interest in the case, not in the party.
Yet there is no question that the arguments were made in the minority
report of the Senate committee, and on the floor, that were persuasive
to many Senators that the canons of the ABA and the strict inter-
pretation of those canons which says that a judge disqualifies himself
if he owns stock in a case should be followed. { do not think it would
be appropriate for me to simply say right now that I would or would
not disqualify mnyself if I had a share of stock, since I think that is a
judicial decision. I think that L can fairly say that I am sensitive, as
Judge Blackmun indicated he was, to the closer and perhaps stricter
view of disqualification that has prevailed since the Haynsworth
decision.

Senator Baym, Well, I appreciate the difficulty in a specific in-
stance, but, very frankly, I think that question can be answered either
“Yes" or “No”’ and that you have not done either, with all respect.
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Mr. Renwgquist. You think I should answer a question as to
whether I would disqualify myself, if confirmed, if 1 owned o share of
stock in a ecorporation?

Senator Bava. Well, you know, 1 do not

Senator Cook. It is not within the framework.

Senator Scorr. You are having as much difficulty as the witness is.

Senator Bavyu., Well, that is accurate, because I am not, frankly,
25 concerned about you, yourself, us aboat the fact that you may be
presented with a case where another judge has faced the same situa-
tion, and thus in determining that case you will determine what the
entire law is.

Mr. Reunquist. But I think it would be singularly inappropriate,
Senator, just because of that factor, for me now to try and announce
to you how I will rule on that case. I have said I think there is an
increased sensitivity, incressed strictness, in the views of the dis-
qualification statutes, and I think it would be inappropriate for me to
say flatly what rule of law I would propose to apply if I were confirmed.

Senator Bavu, Well, T think we have some guidance as to what the
law is now in addition te what Justice Blackmun said—and I salute
him for what he said—but I will not push you further if you do not
care to go further, because I see no need. But in your advice to us in
the 12-page memorandum yvou are suggesting in the strongest terms,
citing a number of jurisdictions to support your position, that Judge
Haynsworth had not vielated the generally accepted position of the
ethical standards iu this country. For some reason or other, iu the 12
pages you omitted reference to Supreme Court law on the case, a
supreme Court case, decided a yvear before, on November 18, 1968,
Commonwealth Coatings Corp. v. Continental Casualty Co.

In that case—and I think it was Justice Black who wrote that
decision—he went into some detail. He set a very strict standard. This
was not the first time it had been set, and the Senate looked into the
question, and brought into it the Commonwealth Coating case and the
canon of judicial ethics which talks about appearance of propriety or
impropriety. Without proceeding too much further on this, would
you care to suggest why you did not give us the benefit of the Supreme
Court law, or if, in your consideration, you would alse consider the
interpretation of the case of Commonwealth Coating in which the
appearance of impropriety is &s important as impropriety?

Mr. ReanquisT. Yes. I have no hesitancy in doing that.

Since you are basically examining my professional qualifications as
an advocate, we did not give to the committee that case because we
did not find it.

Senator BayH. You did not find the Supreme Court case that had
been cited the year before in the Justice Department?

Mr. RernquisT. No; we did not. We ran it down under the ke
note system, under “Disqualification,’”” as I recall. Partly it was stafl;
partly, I remember going tbrough these volumes, myself, and as 1
recall, the Commonwealth Coating simply did not show up. Now,
obviously, one can be faulted for less than complete coverage in the
cases on that point. I admit that, had I found the Commonwealth
Coating at the time I wrote the letter, 1 certainly would have felt
obligated to comment on it. I would not have felt that it changed
the result which I reached in the letter.
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Senator Baye. Oh, you would not have?

Mr. REanquisT. No; I de not believe T would have.

Senator Bayu. Well, I am sorry that you would not have, that it
would not have changed the opinion.

Everyone is entitled to his own view, but T think the cuse is very
clear and that Justice Black, for the Court, deals rather harshly or
strictly with substantial interests, and brings in the appearance of
impropriety in a way that was not suggested in the memorandum.

Mr. Ren~nquist. Well, as suggested, Senator Bayh, Mr. Frank, in
his testimony before the committee, I think he also was of the view
that that case was not controlling. It was basically dealing with an
arbitration case and o somewhat different frctual situniion.

Senator Baya. But, if you will recall, what Justice Black said was—
and I will read it here—

An issue in this case is the question of whether elementary requirements of

impartiality taken for granted in every judicial procecding should also he taken
for granted in arbitration cases.
So, the Court here seems to give us the impression, the very strong
nnpression, that this is taken for granted in a judicial case such us
thal vou were addressing yourself to. But let us not proceed further
on that.

You do feel very strongly that a siricter interpretation should be put
on substantial interest than you might have thought?

Mr. Reanguist. Yes, I do.

Senator Bays, The third pomnt that I mentioned earlier the basic
commitment to human rights, in addressing ourselves to the criteria
for a Supreme Court nominee, [ suggested that no person should be
put on the Court whose views are inconsistent with secnring equality,
equal rights, an opportunity for all, regardless of race, religion, creed,
national origin, or sex, and equally important are the fundamental
liberties of the Bill of Rights. Thus, a nominee should have a record
that would show he is committed to preserving the basic individual
freedoms.

I want to address myself to some of these questions very quickly,
if I may, because I think it is extremely importani today when there
are a nuinber of people who suggest there is no way of working within
the system, that those of us who are in this, both m the Congress and
who ultimately reach the highest cchelons of the judiciary, show that
we have faith in the systemy working. What in your past background,
if you could give us just a thumbnail sketch, demonstrates a commit-
ment to equal rights for all and basic huwman rights?

AMr, Reenquist. It is diffienlt to answer that question, Senator.
I have participated in the political process in Arizona. 1 have repre-
sented indigent defendants in the Federal and State courts in Arizona.
I have been a member of the County Legal Aid Socicty Board at a
time when it was very difficult to get this sort of funding that they
are getting today. I have represented indigents in civil rights actions.
1 realize that that is not, perhaps, a very impressive list. It 1s all that
comes to mind now.

Senator Baya. Would you give us a similar rundown on your
background that would show a commitment to the fundamental
freedom of the Bill of Rights? That is o matter that has been brought
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up by at least two of my colleagues and is a matter of grave concern
to me as | told you the other afternocon when we met,

Mr. Renxguist. Well, can von give me some example of what
vou have in mind?

Senator Bava. Yes. Let me, if T may, deal with some of the specific
questions. The reasons 1 asked the broader question is that yvou, with
ail respect, when you had been asked a more specific question, have
given & broader answer, and I thouzht [ would appreach it {rom the
other way.

You see, T am deeply concerned, and T do not want to be overly
dramatic about this, but [ am concerned that there are a nuriber of
people today that feel that the only way we can solve nationat prob-
lemis is by shorteutting mmdividual rights or individual freedoms,
individual human rights, that we have got a lot of complicated prob-
lems that can be solved by ready answers, simple solutions, and I
just do not think it works that way. Tt just seems to me that we have
to, if we are going to preserve our institutions snd a free society, say
that there is an alternative, another alternative, between =z police
state or handecuffing individuals und toking away their individual
richts on the one hand and an increase in erime on the other. That is
why [ address myself to this.

Let me deal more in specifics. Lef, us look at some of the specifies of
the Bill of Rights, for example, the fourth amemndment and related
issuwes of privacy. In your judgment, what do yvou feel is the purpose
of the fourth amendment in our judicial svstem, in our Constitution?

Mr. ReuNnquist. To prefect individuals and their homes against
unreasonable scarches snd scizures.

Senator Bavp, The arbitrary action of governmental officials, I
suppose?

Mr. RerNguisT. That might be another way of putting it.

Senator Bayw. Nm\' this is the protection we are talking aboul
at the so-called top of the spectrum, where yon may well be sitting:
on the Supreme Court and we are sitting in the T1.S. %n-\to and this
protection is also to be provided at the Towest tev el, at the local level
and ut all levels of Gov ernment, and the fourth amendment pro-

tections are designed to apply, is that not accurabe?

Mr. Rennouist. [ think the Supreine Conrt has held that the
fourth amendment applies to State and local governments as well as
to the Federal Government.

Senator Bavu. The FBI and local police as well?

How do you envision these fourth amendment rights being protected
under the Clonstitution?

You see, you have had some questions about wiretapping, and
eavesdropping, and I suppose we create under the interpretation that
that is o fourth amendment situation; is it not?

Mr, Reanguist. Yes; T believe it is. Do you want me to answer?

Senator Baye, Well, if vou eare to. The question is: How do you
reconcile—w here does the forrth amendment fit where vou happei to
have the local police chief or the FBT or the President on one hand feel
that wires should be tapped and s room should be bugged and, on the
other hatid, the righis of an individual c¢itizen protected under the
fourth smendment?

AMr. Rernquist. Well, T think a good example of a line that has
been drawn by Congress is the et of ]968, which outlawed all private
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wiretapping and which required, except in national security situations,
prior authorization from a court before wires could be tapped.

Now, it strikes me that both of those are protection of the citizen in
his home.

Senator Bava. And you feel that the imposition of a neutral judge
between these two competing rights sometimes is a good buffer, is a
good way to guarantee this fourth amendment right?

Mr. Reunquist. Yes.

Senator Bays. Let me ask you, if I may, to get your specific relation-
ship into this inasmuch as you asked me to be more specific.

enator Kennedy asked some of these questions, and Senator Hart
asked at least one, and you felt, as I recall, that you were unable to
answer, because of various relationships, or not being willing, not feel-
ing that you should prejudge any case.

Let me use a little different approach, if I may, and seeif we can get a
specific answer.

On March 11 of this year, the Providence Journal reported that you
were questioned at Brown University about the Justice Depart-
ment’s—and I quote:

Practice of not obtaining judicial permission before installing wiretaps in cases of
national security.

The newspaper went on to say that you replied—and here, again, I
quote the newspaper:

In these cases, the Department must progect against foreign intelligenee or sub-
versive domestic elements. It often does not have the evidence of imminent
eriminal activity necessary for wiretapping authorization.

Is that a correct quotation of your response at Brown? Is that still
your opinion? Was it then?

Mr. Reurvguist, I have no idea whether it was a correct quotation. I
can certainly remember in substance defending the administration’s
Eosition on nationsl security wiretapping, which has since been em-

odied in o brief in the Supreme Court of the United States.

I cannot, at this time, recall the words I used.

Senator Bayn. Well, does this reflect your views?

Mr. ReunguisT. As I said to Senator Kennedy, Senator Bayh, I
think 1t inapprepriate in a case in which I have appeared as an
advocate to now give personal views.

Senator Baya. With all due respect, do you have—is there any legal
%‘ecedent for saying that you have an obligation to the Justice

epartment when you are queried on your opinion at Brown
University?

It is hardly the client-lawyer relationship, is it, Mr. Rehnquist?

Mr. RErngmst, The format of the college visits which I partici-
pated in, 10 or 12 last year, was very simple:

“Come and defend the Justice Department to the coliege students.”
They certainly would regard it as a lawyer-client relationship.

Senator Bavw, I find this a rather difficult position for me to be in,
and in which I frankly would like to give you the benefit of the doubt.
From your mouth have come a number of statements that concern me
very much, about whether the Government is going to be given carte
blanche authority to bug and to wiretap, and yet there is no way I can
find William Rehnquist’s opinion about that,
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Mr. Reanquist. Well, I doubt that you can find any statement,
Senator, in which T have suggested that the Government should be
given carte blanche authority to bug or wiretap. I recently made o
statement at a forum in the New School for Social Research up in
New York, attended by Mr. Mear of the Civil Liberties Union and
Mr. Katzenbach, that I thought the Government had every reason to
be satisfied with the limitations in the Omnibus Crime Act of 1968.

Senator Bayn. Of course there were certain areas that were not
dealt with in the Omnibus Crime Act of 1968, the whole thorny thicket
of national security was not dealt with?

Mr. Reunquist. Well, it was dealt with to the extent that Congress
made 1t clear that the limitations being imposed by that act were not
to be carried over into that type of case.

Senator BavH. But you do feel this gave the President rights that
he did not have before?

Mr. Reanguist, T think that is a fairly debatable legal question.

Senator Bayn, What do you feel about it?

Mr. Reanquist. I think, again, having participated in the prepara-
tion of the Government’s brief—the Government’s brief which 1s on
file in the Supreme Court of the United States—I think it would
be inappropriate for me to give a personal opinion.

Senator Bayu, Can we find something a little more basic that may
not involve a specific case?

Do vou feel that there is some standard that should be present
before the Government gets involved in bugging activities? For
example, the standard of probable cause?

Can the Government go out here on o fishing expedition and
promiscuously bug telephones because the President, himself, seems
to feel it meets a certain criteria; or should it meet the probable
cause test that is not foreign to our system of jursprudence?

Mr. ReuanquisT. T think the answer to the first part of your ques-
tion i3 so clear that I should have no hesitancy in giving it, that,
certainly, the Government cannot simply go out on a fishing expedi-
tion, promiscuously bugging people’s phones. As to whether a standard
of probable cause, in t%;le sense of probable cause to arrest, in the
sense of probable cause lnid down by the Omnibus Crime Act of 1968,
or probable cause to obtain a search warrant for tangible evidence,
it seems to me those are the sort of questions that may well be before
the Court, and 1 ought not to respond.

Senator Bayu. A moment or so ago, we, I think, reached some
agreement that the fourth amendment rights can be protected by
interposing between the Government ond the individual a neutral
party, a neutral magistrate. Can you tell us why this should not be
the case, in your judgment, as far as the national security is concerned?

Would vou care to make o distinction between the foreign intelli-
insu‘;'gent? Do you make a distinction in your own mind on these
two!

Mr. Rernquist. T can tell you the position which the Government
has taken and which T believe is a reasonably well done job of ad-
vocacy. and that is that given the facts, five preceding administra-
tions have all taken the position that national security type of
surveillance is permissible, that one Justice of the Supreme Court
has expressed the view that the power does exist, two have expressed
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the view that it does nol exist, one has expressed the view that it
does not exist, one has expressed the view that it is an open question,
that Government is entirely justified in presenting the matter to
the Court for its determination.

Senator Bavya. Do vou not care to offer o personal opinion on it,
then?

Mr. REnnquisT. | think it would be inappropriate.

Senator Bavu. All right. 1 do not know whether you are aware or
not—I suppose you are—of the ABA standards relating to clectronic
surveillance, in the tentative draft of June 1968, which savs that
they feel a distinction should be made it the President’s right to tap
wires when international agents are involved on the one hand and
dolnestic Insurgeuts are involved on the other. Do you eare to commnet
on that?

Mr. Reavoursr. 1 think the Department has taken the position
that this is a distinetion that is virtually impossible to male. Their
position is taken on the basis of operational divisions with the knowl-
edge of which T am not familiar, but I do not think it would be ap-
propriate for me to make a personal observation.

Senator Bayn. Let me broaden the question a bit to include not
only bugging, which is the more iraditional fourth amendment area,
but also the right to privacy, which, as the Griswold v. Connecticut
case held, is the product of several sources, the fourth, the first, the
fifth, and ninth, and maybe the 14th amendments.

Let me here again go to some of your testimony before the sub-
committee of this committea where you said, in response to a question
by Senator Ervin at the hearing on the investigative anthority of the
executive, that you saw no coustitutional problem in Government
surveillance of persons exercising their first amendment rights to
assemble peacefully to petition the Government for redress of a
grievance. Is this an accurate statement of your views?

Mr. Reanquist. With the qualification that the surveillance ought
to be in the interest of either apprehending criminals or preventing the
commission of crime, and with the additional qualification that the
surveillance talked about there is not wiretapping and it is not, forcibly
extracting information. It is simply the viewing in a public place.

Senator Bavyu. Taking pictures and compiling dossiers and this
type of thing, you feel is warranted?

Mr. Regngquist. I feel is—what?

Senator Bayn. Is warranted.

Mr. Rennquist. My statement was, 1 believe, that 1 did not feel
it was a violation of the first amendment. The question of whether it
is warranted or not is a good deal different one it seeins to me.

The question of proper use of exective manpower, you know, with
the idea of compiling dossiers on political figures, such as was being
done by the Army at one time, strikes me gs nonsense.

Senator Bavya, But you do not feel that is a violation of anybody’s
constitutional rights?

Mr. RernguisT. I expressed that view at the time of the hearing
before the Ervin committee. I was speaking for the Department, and
1 will stand by that statement.

Senator Baym. Can you just tell me one more time why you feel
that this kind of thing which you disagree with and you feel is
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improper, some of the ridiculous examples we had of a peace march in
Colorado where T think there were about 119 people and about half
of them were agents, and the fact that a church’s young adults class
had been infilirated by Army agents in Coloradeo Springs, this type of
thing which would seem to me to have no useful purpose, why would
thae not be unconstitutional? Why is that not abrogation to the right
of privacy of the individuals involved?

AMr. Reuxquist, Well, I do not disagree with you at all, but it
would seem to have no meaningful purpose to me.

Even in my examination of the cases as o Justice Department
lawyer, T was unwilling, and I did not feel that the precedents
suggested that everything that was undesirable or meaningless was
unconstitutional.

Senator Baya, Well, how do we proiect these rights if they are not
unconstitutional? Let me ask you this

Mr. Reunguist, Can 1 answer that?

I mean, Congress has it within its power any time 1t chooses to
regulate the use of investigutory personnel on the part of the executive
branch. It has the power as it did in the Omnibus Crime Act of 1968
of saxving that Federal personnelsh all wiretap only under certain rather
strictly defined standards. That is certainly one very available way of
prokecting.

Seoator Bavu. You are right, but when yvou testified before our
subcommittee, again vou suggested that the Justice Department, and
[ quote, “vigorously opposcd is any legislation that would open the
door to unnecessary and unmanageable judicial separation of the
execttttve branch for information-gathering activities.”

Now, I do not think we ought to impose unmanageable or unreason-
able criterin. But we have got the very strong feeling that the measure
that a couple of us introduced, which appeared reasonable to us, was
going to be opposed by the Justice Department. What criteria would
You oppose or permit to be interposed that would not be unreasonable,
unnecessary, or unmanageable?

Mr. Rennquist. Speaking as a Justice Department advocate, as I
was at the tiine, I think that a couple of earlier sentences immediately
preceding the one vou read, Senator, summarized the view that
legislation tailored to nieet specific evils would not receive the categor-
ical opposition of the Department. 1 think, from the law enforcement
point of view, we were skeptical of the wnotion that some sort of
judicial hearing should be required before an investigation be cven
widertaken whiel,, T think, would have the most deleterions effect on
effoctive luw enforcement, in effect, preventing the comniencement of
an investigation which might ultimately end up in o showing of
probable cause before the investigation could even start.

Senstor Bava, Have vou, or has the Justice Department suggested
any possible alternative to the measures that have been introduced
by the Members of Congress to deal with this problem?

Mr. Rennguist. 1 think the LEAA bill sent up, in response to
Senator Mathias’ amendment to the LEAA Act of 1970, presenis what
struck me at the time I had a chance to look at it as a reasonable
nceonunodation of the interests.

Senator Bava, In what way?

Mr. REHNGQUIST. In that it prevents the wholesale dissemination of
criminal history information; it prevents almost completely the
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dissemination of ¢criminal investigative information. It confers, in some
cases, aright of private action for someone who is wronged by that. T do
not pretend to carry in my mind even all of the significant provis-
1ons of the act, but it seems to me those were some of them.

Senator BavyH. In commenting on this before Senator Ervin’y
hearing, you seemed to stress, as I reeall—and this is, T suppose, an
even broader question—that the only real way, or the best way, to
deal with this would be self-discipline, self-discipline on the part of
the executive bhranch.

Belf-diseipline, on the part of the exceutive branch, will vrovide an answer to
virtually all of the legitimate complaints against exeess information gathering.

Do you really believe that is sufficieni?

Mr. REnrnquist. | think it can go a long way, ves.

Senator Baya, Let me read one paragraph of a memo prepared
by a very distinguished member of my staff back on March 17,
right after you msade that statement, and T wounld Tike to have you
comment on the thoughts here which I must say are my own,

Fundamentally, and of interest both philosophically and politicallv, the history
of civilization and freedom suggests that no society which depends sirply on the
self-discipline of its government can expeet to withstand the pressure and templa-
tion to woaken and destrov individual freedom. This is, of course, a tremendously
conzervative thesis, The need is to protect the individual from big government,
If we should rely on seif-discipline we would not need the Bill of Ilights, the
First Amacndment protection, of {ree religion, free speech, frece press; the Fourth
Amcadinent protoctions of =seenrity agninst searches and seizures: the Second
Amendinent protection against the double jeopardy and violation of die procoss;
the Bixth Amendwient reguirements of speedy trial, right to confrontation, and
defense; the Seventh Amendinent right to pury trial; the Eighth Amendment
right Lo faw bail and restrictions against cruel and unusual punishment, All of
these gnarantecs are express eonstitutional limitations on the power of govern-
ment when enacted, because we were not prepared to trust our future to the self-
discipline of those who happen to be in power.

Mr. Reanquist. I agree with that statement. My remarks before
Senator Krvin's cominitiee were in a context of the existence of the
Bill of Rights, the existence of the statutory restrictions such as
were contained in the 1968 act. And the question, as I understand it,
was what additional stalutory prescriptions should be placed on
investigative processes,

Senator Bayn. You have expressed the opinion that judicial
hearings would be deleterious. 1 can see how sensitive matters would
cause this to be the case. But is there no limit beyond which this
spying con go, this eavesdropping can go?

Why do we not just have o simple recognition of the fact that if we
geek the advice and counsel, seelt the permission of the unbiased
member of the Federal judiciary, that we have provided the buffer
we need between big government on one hand that might want to
spy and pry and listen and the individual citizen who has the right
to privacy? How would that be deleterious?

n other words, let us get a court warrant. You would not have to
have a hearing. Why could that not work?

Mr. Reuwquist. Well, you are talking about a court warrant
before you commence an tnvestigation?

Senator Bayua. Yes; hefore you tap a telephone.

Mr. REnnquisr. Well, you are required to get one now.
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Senator Baym. No; not if it is in national security. At least you
suggest 1t 13 arguable as to whether it is a domestic or international
security problem, and there is a very nebulous area there, as I am
sure you' agree. Bub why not let o Federal judge say ““Yes,” that
there is probable cause there and go ahead and do it?

Mr. Rennouist. Well, as to whether Congress ought to enact
legislation like this, I would not express any opinion. Our position in
the brief in the Supreme Court has been that with the existing pro-
visions in the act of 1268, the Constitution does not require that it
be done.

Senator Bavu. What would be wrong with you, as & judge requiring
that it be done? Is not this something that a member of the judiciary
can take into consideration, whetlher there has been adequaie seli-
restrainé on the part of the executive?

Mr. Reavguist. You mean whot would be wrong with passing
such a statute?

Senator Bava. No; a judicial interpretation without a statute in
the area where I say it 13 now nebulous, where the administration
feels they have the right, and some of us in Clongress feel they do not.
Is this a matter that 1s subjeet to consideration by the judiciary?

Mr. Renxgurst. I honestly do not understand vour question,
Senator.

Senator BavH. Is adequate self-restraint o subject which can be
considered in judiecial interpretations as to whether fourth amend-
ment rizhts have been violated or the right to privacy has been
violated?

Mr. Reunguist. 1 still do not understand.

Senator Bavua. Well, then, we are equal. You see, what concerns
me iz that we have had, in the past decade, a commingling of execu-
tive authority and political activity. In the last 10 years we have
had Attorneys General, charged with the dispensation of law, mainte-
nance of order, provision of justice, who have also been the campaign
managers of the President they serve. They have run the political
operation, and it just seems to me that we would be in a lot better
position, before we started teking pictures, before we started listen-
ing in on peaceful demonstrations, before we started tapping tele-
phones, if we required that a court order be given.

And T will not proceed further on that.

Will you give us your thoughts in another area, the eivil rights
area?

Let me just ask you, if I may, to explore the text of the two letters
you wrote to the Arizona Republican in the transcript of your testi-
mony concerning the Phoenix Public Accomimodations Act enacted
in 1964, your statement opposing the public accommodations or-
dinances, which suggested that 1t was ‘“impossible to justify the
sacrifice of even a portion of our histeric individual freedom for such
an end.”

There you were referring to the freedom of businessmen to select
their customer for the purpose of giving to the publie acecss to facili-
ties that were offered for public use. That was your opinion before
you served in the Justice Department. Is that still an accurate reflec-
tion of your opinion now?

Mr. Reanguist. I think probably not.
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Senator Bayn. How would you look to that differently now?
Would you care to explain a little but in more detal for us, please?
Mr. ReanquisT. Yes.

I think the ordinance really worked very well in Phoenix. [t was
readily accepted, and I think I have come to realize since it, mnore
than [ did at the time, the strong concern that minorities have for
the recognition of these rights. I would not fcel the sume way today
about it as I did then.

Senator BaAyH. Have you had the same change of feeling relative
to the 1967 letter to the editor in which you quoted a statement of
the Phoenix school superintendent relative to the integration of the
school system?

Mr, Reaxquigr. I think probably not. And if I may explain: My
children here go to school out in Fairfax County, in schoels that are
integrate:d and attended by a minority of blacks. My son plays on a
footbail team, on which both blacks and whites play. He plays on a
basketball team on which blacks and whites play, and 1 feel he is
better off for that experience than if he were playing on a team entirely
composed of whites. This. however, is done in the context of the
neighborhood school. All of these people are in the gencral geograph-
ical area and attend the school becanse of that. T would still have the
same reservalions T expressed in 1967 to the accomplishment of this
saime result by transporting people long distances, [rom the places
where they live, in order to achieve this sort of racial balance, and
what I would regard as rather an artificial way.

Senator Baya. What is your feeling aboui transporting people
either Jong or short distances to maintaim an all-white or an all-black
school?

Mr. Reanquisr, Well, T think that transporting long distunces is
undersirable for whatever purpose,

Senator Bavi, You do not make a distinction between the two
types of transportation?

Mr. RemnguisT. Well, in the context of the situation where there
has not been de jure segregution, obviously we get into a situation
where there are questions pending before the Court, and which it
would be inappropriate for me to comment on. T do feel obligated to
comineni, because I did write the letter to the editor. I think you are
entitled to inquire into my personal views on that particular point.

Senator Bava. May T ask vou just to expluin in a little further
detui! & specific quotation from a letter that might be more pertinent
to the genernl question?

The superintendent of schools apparently had said that we are and
must be concerned with achieving an mtegrated society. And you
responded and said:

I think many would take issuc with his stafement on the merits and would
feel that we are no more dedicated to an integrated socicty than we are to a seg-
regated =ocicty. that we are, instead, dedicated to a free soeiety in which each
man is equal before the law, but that each man is accorded a maximum amount
of freedom of ehoiee in his individual activitics,

1= that still your view now?

Mr. RenxquisT. In the context of busing to achicve integration in
a situation where it is not a dual school system: T think it 1s.

Senntor Baya. All right, now, we arce not talking about an isolated
situation where this is taking place. In fact, 1 think this is extremely
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important, because I think generally one would adopt that hypothesis
if it were not for history, and I want to ask you: Do you believe that
we can achieve the frec society in which each man is equal before the
law, as vou suggested 1n vour letter, if we lgnore the social and eco-
nomic and sociological consequences of 300 vears of segiegation?
How can we look at this in a vacuum?

Alr. Reunguisr, Well——

Senator Baya. We usually have gone through caleulated efforts
on the part of Government to beglegute. Now, vou suggest that we
do not have to do something to redress the balance here?

It seems to me it is rather——

Mr. Reanguise. The courts have held where a situation has
pertained in segregation we are required and obligated to redress
that balance. That was not the situation to which [ was addressing
myvsell in that letter.

Senator Bavywu. Let me ask vou one other question about the civil
rights area. As you know, there has been some opposition from the
NAACP in vour part of the country to vou beeause of one quotation
that T have here from a resolution which, if you are not familiar with
it, T would be glad to show you.

The southwest area conference of the NAACP says:

Alr. Rehnquist does pot fuliy aeeept the right of all eitizens to exereise the
franchize of voters’ rights, and our fears arve based upon his haras~ment and
incimidation of voters in 1968 during the Presidential election in precineis heavily
pupulated by the poor,

I have here 1 number of newspaper ¢ippings eiting certain types
of election-day activities, and apparently you had some position of
responsibility within the party to challenge in this type of thing.
Would you care to m:p]mn how the NAACP would be so concerned
about the voter activities?

T think Senator Hayden, on one occasion, asked the FBI
to investigate.

Ar. ReanQuist. I would not undertake to explain the grounds
of the NAACP opposition. 1 will try to give a fuir answer to the specifie
charges so far as 1968 is concerned. My recollection is 1 had ahsolutely
notlmw to do with any sort of poll v atchmn That is not a c-omplotel\
fair answer or a completely responsive answer, because in earlier
vears 1 did, and they may well have confused 1068 with earlier vears.

My responsibilities, as I recall them, were never those ol a challenger,
but as one of a group of Inwvers w 01k111g for the Republican Party
in Maricoba County who attempted to supply legal advice to persons
who were challengers, and T was chairman of what was called the
Lawvers (‘ommltteu noa couple of elections, Diential election=, which
T bolieve were in the early 1960, And we had Sltu‘!flolh where our
challengers were excluded from precinets where we felt, by law, they
were entitled to get into, and 1 might say that our challenging efforts
were directed not to hlack precmctt as such but to any precinet
where there was a heavy preponderance of Democratic voting, just
as our counterparts in the %)emoct atic Party devoted their offorts to
precincts in which there was a heavy preponderance of Republican
voting.

And, as matters worked out, what we finally developed was kind of
a system of arbitration whereby my counterpart, who was lor a couple
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of elections chairman of the Democratic lawyers, and I, the chairman
of the Republican lawyers, tried to arbitrate disputes that arose, and
frequently the both of us would go together to a polling place and try
to decide on the basis of a very hurried view of the facts who was In
the right and who was in the wrong. And I can remember an occasion
in which I felt that a couple of our challengers were being vehement
and overbearing in a manner that was neither proper nor permitted
by law and of telling them so. I ean also remember situations in which
the Democratic poll judges were refusing to allow our challengers to
enter the polling place, and I can remember my counterpart insistmg
that they let them in.

So, I do not feel I can fairly be accused in the manner that the
NAACP has accused me on the basis of what those activities were.

Senator Bayy., Of course, a part of this activity was the sending
out of letters to those who lived in the minority group areas and then
challenging those who had letters returned to you?

Mr. hEHNQUIST. It was not devoted to minority group areas as
such; it was devoted again to areas in which heavy Democratic
pluralities were voting together, with somne reason to believe that
tombstones were being voted at the same ilime. And this was one of
the principal means used to try to find letters returned with the
addressec unknown and then to challenge the person on the basis of
residence if he appeared to vote.

I might say that the Democrats made equal use of the same device.

Senator Bayw. As I read these newspaper clippings, it does not
mention anything about the Deinocrats doing that. I suppose that
does not mean they did it or did not do it, but at least the newspaper
reporters did not catch it. If I were a Republican, I would want to
keep as many Democratls from voting as I could, I suppose, and vice
versa. But this is done in some areas, and I am familiar with this, in
those areas that are not just Democratic, but minority groups primar-
ily, whether il is chicano or black or whatever it might be, where there
is more movement back and forth across the street and {rom one part
of the community to another. Can you give me any reason why the
NAACP would make this assessment, or did they just have something
in for you?

Mr. Reunguist. I simply cannot speak for them. I know of my own
conduct in these matters, and that the letters were mailed out on the
basis of mathematical calculations of Democratic votes in precincts
together with areas in which there was some reason to believe that there
actually were tombstone or absentee voting, and I know from my
trips to polling places, as a member of the Lawyers Committee, that
some of the precincis certainly had a number 0{ blacks, a number of
chicanos, and many of them were totally white.

Senator Bays. Let me ask two other specific questions, Mr.
Chairman, and then I feel I would like to move on and reserve what-
ever time [ inight need for further questioning and let Senator Tunney
have a chance.

There was a question asked by Senator Hart, in which he quoted a
U.8. News & World Report article relative to your observations
about the liberals on the Court. Are you familiar with the question he
asked? I did not get the answer. What he said was: “Is your opinion
the former or the latter?”” And you said, “The latter,” which really did
not have meaming.
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Mr. Rennquist. I do not remeinber the question, Senator.

Senator BAyda, When you wrote that article———

Mr. Reanguist. Oh, I do, too; I rememnber the question.

Senator Bava. When you refer to the extreme solicitude for clzims
of a Communist or other criminal defendant, does that mean you
thought the Warren court was very sensitive to the constitutional
rights of all citizens, including these groups, or do you mean that the
Court was more sensitive to their rights because of some ideological
opinion?

Now, I think you answered the latter, but then we moved on to
something clse, and T just wanted to redefine very quickly whai you
meant when vou said that.

Mr. Reanguisr. Well, I certainly did not mean to suggest then or
now that the Court at that time was sympathetic to the claiins of
Commniunists, because they, themselves, sympathized with coinmun-
ism. I think what I meant to suggest was that was an ideological sym-
pathy with unpopular groups which was not developed from the Con-
stitution itself which may have partaken of the decision.

Senator Baym. One last quesiion, and that deals with dis-
gquahification.

I understand the problem you have in net wanting to prejudge a
case which you might have to decide, or even to determine whether
vou are going to remove yourself, but we huve a problem, too, Mr.
Rehnquist. We have a problem deciding whether your judgment is
going to keep you from getting involved in a conflict of interest where
vou have, indeed, provided significant legal counsel to the Attorney
General, and you have, on a number of instances, refused to say to
what degree you have been involved in a number of cases. On one
case, you suggested that you had helped to prepare a brief. Now, just
let me ask you again, and 1 will not repeat all of the assessment here,
what Mr. Kleindienst said your job description was, and what you,
vourself, said, how you described it before Senator Ervin’s subcom-
mittee, but do you not feel that if you had helped the Justice Depart-
ment prepare s brief, that this ought to disqualify you from sitting on a
case? Is that not a direct conflict there?

Mr. Reunquist. Well, 1 think my answer to that would be “Yes.”

Senator Bayr. Well, [ may be wrong, but 1 thought that in the
answer to the wiretap question that was raised, you came very close
to saying that; but you said, well, you did not want to make a final
judgment on that.

Mr. Reanquist. And in a sense I probably should not have answered
the lost question “Yes,” because I think one has got to reserve his
complete independence of decision if he is confirmed. I think you are
entitled to know my present impressions, and my present impressions
are that the memo submitted to Byron White is a good summary of
disqualification law, and that it requires disqualification where there
has been personal participation, even in an advisory capacity on the
greparation of a brief, and that I have participated in the wiretapping

rief in an advisory capacity.

Senator BayH. I might suggest that we have a precedent that is
even & bit stronger than the distinguished Justice that you referred
to. Now, 28 UBS.C. 455 says that if you have previously been a
counsel, that you should disqualify yourself, and it seems to me if
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vou have helped prepare a brief, you have been a5 close as vou can
be, in Government service, of counsel.

Mr. ReanguisT. I would not want te venture an interpretation of
the tern: of counsel, except to suggest I think it could fairly be said
to mean “of counsel,” as the term is traditionally used in the legal
profession, representing a part in court.

Senator Bayn. It is not possible to be of counsel and represent one
part of the question and participate in one part of a case, if vou happen
to be in the Government’s employ?

Mr. Reanquist. Well, I would want to exanine——

Senstor Bava. Who do veu have representing the Governiment on
a case?

The CratrmAN. Let him answer,

Mr. REanquist. Would vou repeat the question?

Senator Bavn. I did not mean to mterrupt. I just wanted to rephrase
the question.

Who represents the Governinent in a court case, who prepuares the
case, if it was not someone of counsel?

Mr. Reanquist. Well, I think the legal definition of someone of
counsel is someone whose name is signed to the brief or whose name
appears with a specific designation of counsel on the hrief. Now,
whether that. provision should be construed that narrowix or not is
something T would not want to prejudge.

Senator BavyH. May I quote from the White memorandum?

From the foregoing, it scems clear that a Government attorney is of counsel
within the meaning of 28 1.8.C. 435 with respeet to any case in which he signed
a pleading or a brief, even if it is merely a formal aet, and probably should be
regarded as of counsel if he activelv participated in any case, even thongh he did
not sign any pleading or brief.

Do you concur in that general assessment?

Mr. Reanouist. Well, I concur in that general evaluation.

Senator Bavu. Are vou familiar with the new canons nf juwdicial
ethics of the American Bar Association, the ones in the process of
being prepared now?

Mr. Rennquist. No.

Senator Bavsa. I might point out that in canon 2, under “Disquali-
fication,” the following is cited—and then I will ask vour opinion—a
judge has to disqualily himsell “‘in any proceeding in which his par-
tinhty might reasonally be questioned, including, but aot limited to
instances where (1) he has a fixed belief concerning the merits of the
matter before himn or personal knowledge of evidentiary fucts concern-
ing 1t; (2} he has previously served as a lawyer in the mutter in con-
troversy or has been a material wittiess concerning it.”

May I ask you whether you think generally those views are con-
sistent with your view of disgualification?

Mr. Reenquist. I have never had an opportunity to review those
canons alongside of 28 U.5.C. 455. 1 would presume that in any decision
I'made on disqualification, should T be confirmed, I would then have an
opportunity to do that and would do it.

Senator Bays. Mr. Chairman, I yield and would like to reserve the
opportunity to ask further questions if it seemis important afterwards,

You have been very patient, Mr. Rehnquist, and 1 appreciate it.

The CrarrRMaN. Mr. Tunney.



—_—

i

Senator Tunwey. Thank you, Mr. Chairman.

Mr. Rehnquist, you and T are relatively young nien, and, as such, [
feel w very important respousibility in passing Ju(Errnwnt ot \'our
quahhcntlons because it is entively possible thut in the year 2000 you
will still be sitting on the Supreme Court if you are confirnued. Between
now and then there is going to be a profound political, social, and
economic change taking place in this country. You are going to be
required to pass ]udgment on the (OlhtlblltIOlldllt) of muiy of those
changes us they relate to maintaining an eqluhmmm between freedom
and order, equality and efficiency, _]tl‘:»{lc and security.

I look at your professional qualfic ation%, and I have studied them,
your competence, your judicial temperament, your integrity, und I see
a highly quuhﬁml man for the Supreme Court. T believe, howev er, as 1
road your writings, that you share my viewpoint that & nominee’s
philosophy is a legitimnte area, for senatorial confirmation inquiry.

In other words, it is my view that where the President deems it
appropriste to change entrely the character of the Supreme Court,
changing it to his own image, the Senate has the right to reject the
nominee on the grounds that his views on the large issnes of the day
will make it harmful to the country were he to sit and vote on the
Court.

Now, I want to be frank with you and state that in reading what
you have written and reports of what you have said in speeches, there
are aspects of vour philesophy of government and the right of the
individual whiel I cousider to be very disturbing, just as I am sure you
wottld consider my views to be very disturbing if our positions were
reversed.

1 would like to quote from a few of xour letters, articles, and
speeches, and ask you to say precisely what you meant in those state-
ments, aid the context in which the statements were made.

I note that in an article that yvou wrote for the Harvard Law Record,
you express very clearly the faet that vou feel that philesephy is a
legitimate area for senatorial inquiry and you state:

Specifically, vntil the Senate restores the practice of thoroughiv examining
inside of the judicial philosophy of the Suprenmie Court nominee hefore voting to
confirm him, it wili have a hard time convineing doubters that it eould make
effective u=e of any additioral part in the sclection process. A~ of this writing,
the most reeent Supreme Coutt Justice to be confirmed was Senator Charles
[Evans Whittaker. Il'xamination of the Congressional Record for debate relating
to his confirmation would reveal a startling dearth of inguiry or even concern
over the views of the new Justice on constitutional interpretation,

Now, one of the things that I would like 1o say prefatory to my
S])Otlhb questions is that “the only way that we can get an idea of your
philosophy is if vou answer questions. If it is 1mpos«,1ble to probe your
thinking because you feel that somehow the issue might come before
the Supreme Court at some time, there is o way that we can go after
the process of thinking that you engage in and which vou, in this
early article, Telt was very important as a part of the senatorial inguiry.

Therefore, I am going to try to avoid asking vou specitic fact sitva-
tions which will come before the Supreme Court, bui it would cer-
tainly help me if you could in generul exnlore your thinking, bolh at
time you made the statement and your thinking on the statement now.
I will try to make this inquiry brief, because 1 recognize that there are
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Republican members of this committee who have a very keen desire
to be heard before the day is over.

Last year, you wrote a letter to the editor of the Washington Post
in which you defended the civil rights record of Judge Harrold Carswell.
In that letter you made the assertion that any seeming anti-civil-rights
bias on his purt was, in fact, not that at all but rather simply a reflec-
tion of constitutional conservatism—using your words. The letter
stated specifically, and 1 quote:

Thus, the extent to which his judicial decisions in the civil rights cases fails to
measure up to the standards of the Post is traceable to an overall constitutional
consgrvatism rather than to any animus directed at civil rights cases or civil
rights litigants,

If that is true and if we are to believe that you are a constitutional
conservative, and, using the President’s term, a strict constructionist,
what can we expect {rom you in the area of civil rights in the future?

Mr. Reaxguist. Well, just as I understand your problem, you
understand mine, Senator. I believe T have tried to give to Senator
Kennedy some bhasic outlines, and however much it may displease you
I do not feel T can do more.

As T said, o decision that was handed down unanimously and has
been unanimously reconsidered by a succeeding group of judges, of
which Brown v. Board of Education would be an example, is to iny
mind the established constitutional law of tha land.

To the extent that one takes other decisions which were by a closely
divided Court more recently, I would regard these precedents as not
being as strong, though nonetheless entitled to weight.

So far as the power of the Congress to enact civil righis legislation,
such as the Public Accommodations Act of 1964, under the commerce
clause, on matters like that, I think they have been sufficiently set at
rest by a constitutional decision that one need not hesitate to say that
that is so.

Senator TunNEY. And so what I take from your remarks when you
testified in 1964 before the Arizona State Legislature against the civil
rights bill that was pending before that legislature, you were expressing
your viewpoint as o private citizen and that you may or may not hold
the same views today?

Mr. RErnquisT. That is correct, Senator.

If you were present when I answered Senator Bayh, T would answer
you much the sume way, and I

Senator Tunney, On a different question, I believe he asked you
about the ordinance, the Phoenix ity Council ordinance.

Mr. Reanguist. Well, that was the only one. I never testified against
any State legislation.

Senator T'unNnEY. That was the only one?

Mr. Reanquist. Right.

Senator Tunnwy. There was no State legislation?

Mr. Reunguist. Right.

Senator TurNEY. I am sorry. T was misinformed about that.

When the ordinance passed by unanimous vote in Arizona, you
wrote a letter to the editor of the Arizona Republican in which you
stated, and I quote:

Unable to correct the source of the indignity to the Negro, it redresses the
situation and places a separate indignity on the proprietor. It is as barren of
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accomplishment in what it gives to the Negro as from what it takes from the
proprietor, the unwanted customer and the disliked proprietor are left glaring
at one another across the lunch counter,

Now, I understand your testimony to say that you have a different
view of that today, but I am more concerned now about another issue,
and that is the relative runk that you give to individual {recdoms as
opposed to personal property rights.

I would assume from reading und interpreting fairly that quotation
that at that point you felt that persorm} property rights were more
important than individual freedoms, the individual frecdom of the
black to go up to a lunch counter?

Mr. RErxquist. In that context, I think thatis a fair interpretation.

Senator TuNNEY. Do you still ascribe a greater degree of value to
individual property rights in a civil rights aren than to freedoms of
individuals, individual freedoms?

Mr. Reunquisr. I have indicated that I am no longer of the same
opinion on the public accommodations point.

Senator TUNNEY. Yes; but I am trying to get at philosophy now.

Mr. Reungurst. OK. I we broaden it out, I certainly am not pre-
pared to say, as a matter of personal philesophy, that property rights
are necessarily at the bottom of the scale. Justice Jackson, for whomn
I worked, commented shortly before his death that the framers had
chosen to join together life, liberty, and property, and he did not feel
they should be separated. I think property rights are actually a very
important form of individual rights. On the other hand, I am by no
means prepared to say that a property right must not on some occa-
ston—and I am again speaking personally and not in any sense of the
Constitution or statutory construction—but certainly when a legisla-
tive decision is made that a property right must give way to what may
be called a human right or an individual right, that may frequently be
tlie correct chioice.

Senator TunNEy. How about if it i1s not a question of the inter-
pretation of a statute? What happens if the case comes to you on a
constitutional question and there 13 no precedent?

Mr. Rernguist. I feel that it is improper for me to answer in that
context, Senator,

Senator Tuxnney. Was Justice Jackson on the Supreme Court when
he made his evaluation of the relative values of life, liberty, and
property?

Mr. Renwquist. Yes. I am not.

Senator Tunxey. That is what T was trying to find out about. I
mean, I do not think that there is anyone on this committee that
would not want to support your candidacy based on your professional
qualifications. You are an outstanding candidate as far as your
competence. We have seen an indication of your judicial tempora-
ment and I think it is excellent. But I, like you back in 1958, when you
were writing about the subject, am worried about the philosophy, the
personal philosophy, of the candidate for the Supreme Court, and I
would like to think that individual freedom is more important to you
t%lan personal property rights when vou have a direct conflict between
the two.

Mr. Rennguist, Senator, my fundamental commitment, if I am
confirmed, will be to the greatest extent possible to totally disregard
my own personal belief as to whether property is invariably sub-
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ordinate to individual freedom or whether thex must be balanced in
some way. I cealize that vou certainly are not required to taks at Face
value my statement to this effect and that anvone is perfectly froe to
attach such significance as they will to Senator Ervin's very pereeptive
comments that what 1 amn today is part of what T was cesterday, and
vet, framed in the constitutional context in which you fruee it 1
think it is improper for me to answer it.

Senator Tunxey. In a speech to the Arizona Judicial Confivence,
vou were reported as sayving:

First, however, 1 should point out that the principle of a person iz not an
absolutely unchanging 1ight. Constitutional langunage is sufficiently broad to
permit a latitude of judicial interpretations to meet the circumstances of needs
of our society at any given time.

Were vou speaking there as an attorney for the Justice Deparlment
or were voi speaking there from vour personal philosopiy?

Mr. Rezanovrsr. I was speaking, T think. as a spokesman for the
Department in the ares of the pretrial detention hill. And T think that
the contest of my remarks was that based on a historical wnalysis
of the cases that personal freedom can be liruited by arrest, by deten-
tion of a subject, following a trial, or even to a momentuey search
under the doctrine of Terry v, Ohio, that these are decisions that have
been made by the Supreme Court, and are parameters nnder which
the Juslice Department and the Government now operate.

Senator Tuxxuy. You wete not exprossing o personal viewpnint
on the constitvtionality of preventive detention?

Mr. Reaxauist. T was giving mx best lawver’s view, T wonld say,
as the Assistant Attornev General, of the constitutionaiity.

Senator Tunwey. Would you feel, if vou were on the Court that
you would have to necessarily apply the same standards——

Mr. Rennguist. No.

Senator Tunngy. As a justice which you applied as a member of
the Department of Justice?

Mr. Reanquist. No; I would not.

Senator Tunnsy. In o speech to the Newark Kiwanis Club in 1969,
vour prepared statement says this, and I ruote:

We are thus hrought to the gquestion of what obiigation ix owed {o the minority
to obey a duly-enacted law which it has opposed. Fron the point of view of the
majority, if it Funetions as a whoie, the answer is a ~simple one. The niinerity, no
matter how disaffected, or disenchanted owes an wngualitied obligation to obey a
duly-enacted law.

How do those prineiples apply to a black person in the South who
was at a segregated lunch counter?

Mr. Reavquist. Well, T think it is clear from my speech up there
that T would not apply that principle to the situation where & person
seeks to test the constitutionality of the law. He runs the risk of it
being held constitutional, and then he must pay the price exacted by
the Taw. But # the law is held unconstitutional, obviously he 18
vindicated.

Senator Tuxnney. Mr. Chairman, T would like to reserve the rest of
my questions.

Senator Bav# (presiding). The Senator from Nebraska.

Senator Hrusxa. Thmﬁ{ you, Mr. Chairman.

Mr, Rehuquist, 1 want to congratulate vou on the events which,
happily, have made it possible to have your presence here in the
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committee room today under these circumstances. The confidence and
the judgment of the President when he transmitted to the Senate
vour nomination for the position of Associate Justice of the Supreme
Court confirms my own favorable estimate which has been buill up
over the course of the last two and a half years.

During that time it has been my privilege to have worked with
vou guite closely on a number of matters of mutual concern, and to
have observed vou in your role as an advocate for the administration
before various committees of the Congress. T have observed you also
as a counsclor, as a cousultant with relerence Lo matters of policy,
and as an adviser on legal problems iu the field of jurisprudence.

My conviction and my estimates have been reinforced since your
uomination by a reading of some ol the material that vou have written
and some of vour public statemoents, which had not come to my atten-
tion sooner, [ was most favorably impressed with these documents.

So, T say again, T congratulate vou for the prefermient that has
oM YOour way.

Mr. Chairman, I should like (o defer now to my colleague, the
Senator from South Carolina, who states that he has a few briel
questions to pose, and then I should like to resume my statement and
ask a few questions.

Senator THURMoND. Mr. Chairman, T wish to thank the distin-
guished, able Senator from Nebraska for his courtesy.

Alr. Rehnquist, I wish to take this opportunity to congratulate
vou and the President upon your appoiniment. In looking over the
record of the Standing Committee on the Federal Judiciary of the
American Bar Association, [ was interested in reading its content and
was impressed with the findings of this commuttec.

The lasi page of the report reads as follows: “The cominitice is
unanimous in its view that he is qualified for appointment to the
Supreme Court. A majority of nine is of the opinion that he is one of
the best gualified wvailable, and thus meets high standarvds of pro-
[essional  competence, judicial temperameni, and integrity. The
minority,” which would be three, there are 12 on the committee,
“woutld not oppese the nonination.”

I feel that with your impeccable character, Mr. Rehnquist, your
superior legal mind, and your quick intellect, that you are uniquely
qualified for the Supreme Court, which Mr. Nixon has termed the
faslest frack in the Nation. Your experience as a law clerk to Justice
Jackson, your experience in the Justice Department, and your exper-
ienee as a practicing attorney ave very valuable to vou in this work.

I am very much interested in seeing lawyers appointed Lo the Court
who believe in the Constitution of the United States, and who will
uphold that document and will not atiempt to rewrite it.

Senator Ervin and Senator MeClellan have already bronghl out
some points I intended to bring out, so I shall not duplicate. 1 think
if [ were commnmssioning a lawyer to go to the Supreme Court today,
I would give him two books, and tell him {o put one in each hand,
the Bible in one hand, and the Constitution in the other, and T think
he wounld have good guidance.

And, therefore, beeanse of your unguestioned integrity, your very
excellent abality, your suceessful experience in the practice of law,
your service to our country, and by that elusive quality known uas
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judicial temperament, which few of us can define but which all of us
can recognize when we see it it will be a pleasure for me to support
your nemination.

Thank you, Mr, Chairinan, That is all.

Senator Hrusga., Mr. Rehnquist, your nomination by the Presi-
dent renews a problem that always comes to people who move from
one capacity to another, whether it s in public life or in private life.
You have led a vaned life with many facets, fivst of all as a clerk to
one of the Justices of the Supreme Court. Then as an advocate for
your clients, when you were in private practice, and now wvou are
occupying an office in the Department of Justice where you have
served as advisor, advocate, and spokesinan for the Attorney General.
You are about to change your advocacy now. In fact, it will be a
termination of advocacy.

But, it will be necessary for you to transfer your lovalties, and the
application of vour resources, and vour talents to another role, that
of a judge You will no longer be an advocate; vou will be looking at
two or more advocates before vou in the presentation of one cause or
another hefore the Supreme Court and making a determination be-
tween them.

My question is this: Do you know of any reason why vou could not
be successful in shedding and thrusting to one side anv lovalties that
vou may have had in the past, in the interest of extending to the
advocates hefore you, az a member of the Supreme Court, that
fairness of decision, and that consideration of the facts and the law
which will enable you to make a faiv decision, regardless of the color
of the skin, regardless of the economic position, regardless of any
other attribute which may be involved?

Will vou he able to make a fair decizion, based upon the facts and
law, and the Constitution, regardless of any official position or per-
sonal feeling that you have taken in the past?

Mr. Rearguist. I will bend every efiort to do so, Senstor, and I
would regard myself as a failure as o Justice if T were unahle to do so.

The Cuairman. To my leftwing friends, when they conclude, we
will 2o over to 10:30 in the morning with Mr. Rehnquist. [Taughter.]

{(The Republican members of the eommittee were seated to the
chairman’s left.)

Senator Scorr. The chairman will allow the leftwing friends to
continue tonight?

The CyarMan. Yes, sir.

Senator Scorr. Thank you, sir.

Senator Hruska. Some interrogation today has been directed
toward wyou, which has canvassed some of the past statements you
have made, some of the positions that vou have teken, and some of
the briefs that you have filed, and speeches made. I ask these ques-
tions for the purpose of ascertaining in my mind that you are willing
to undertake the very difficult task of discontinuing vour interest in
past actions and positions when you assume vour new position. Your
Tesponses have indicated the answer to be affirmative.

ow, with reference to positions on various current national issues
held by persons in public life, whether they are officials or not, they
are sometimes said to be in step with the needs of the time or “out
of step with the needs of the time.”
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Now, with regard to the interpretation of principles of the Con-
stitution, what are your ideas as to the part to be played by the
desire or the necessity to be “in step with the needs of the times”?

Mr. Reaxquist. Well, I think the {ramers drafted a document,
Senator Hruska, which was capable of forming a framework of govern-
ment, not just in 1789, but in our own day. And there is no question
in my mind that the principles they laid down then, as subsequently
interpreted, niust be applied to very changed conditions which occur
now rather than then,

But, I think even now it is to the Constitution and to its authentic
interpretation that we must turn in solving constitutional problems,
rather than Lo simply an outside desire to be “in step with the times.”’

Senator Hruska. Well, there is o philosophy held by many people
that when one secks to be in step with the times it 1s necessary to
detormine what is the public wave of approval or disapproval of some-
thing, at a given tine, and then there should follow the interpretation
of the Constitution or an application of its prineiples which will con-
form to the popular whim or fancy of the day. Do you subseribe Lo
that sort of inperpretation?

Mr. Rervquist. No, T do not; and I think specifically the Bill of
Rights was designed to prevent exactly that st of thing, to preveni
a majority, perhiaps an ephernerel majority, {rom restricting or unduly
impinging on the rights of unpopular minorities.

senator Hruska. One of the enduring values of the Constitation is
its protection of the rizhis of minorities, is it not?

Mr. Rea~guigt, Cerfainly.

Senator Hruska. Karlier there was discussion during this hearing
about some recent Supreme Court decizions thal may have handcuffed
the police, and I believe you answered in that connection that the Bill
of Rights protects the rights of individuals against oppression by
government. As o matter of fact, that is the reason for the existence
of the Bill of Rights?

Mr. Renvguist. Yes; it is.

Senator Hrusxa. But, in addition to persons accused of crime who
need certain proteclions, there are others who possess rights granted
by the Constitution. These persons also deserve certain protections,
I am speaking of many people who are not accused of critne, who are
law-abiding citizens, the great bulk of society, whose rights are en-
croached upon when protections given individuals go beyond reason-
able bounds.

In other words, all people are protected by the Constitution. We
have on one side the protection of individuals by the Bill of Rights
and we have safegnards and goals for the vast proportion of the
population which are set forth in among other places the Preamble of
the Constitution:

We, the people of the United States, in order to form a more perfect Union,
establish Justice, insure domestic Tranquility, provide for the common defense,
promote the general Welfare and secure the Blessings of Liberty to ourselves and
our Posterity, do ordain and establish this Constitution for the United States of
America.

Now, then, if in the process of trying to afford individuals the rights
granted by the Bill of Rights there comes about a situation where
there is an impairment of the rights of the general public, then there
arises a situation which the Supreme Court finds difficult to resolve.
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Judge Lumbard in 1963 put it this way:

In the past forty vears there have been two distinct trends in the administration
of criminal justice. The first has heen to strengthen the righes of the individual;
and the second, which is perhaps a corollary of the first; is to limit the powers of
law enforcement agencies. Most of us would agree that the development of
individual rights were long overdue; most of us would agree that there should be
further clarifieation of individual rights, partieularly to indigent defendants.
At the same time we muxt face the facts about indiffcrent and faltering law
enforeement in this counury. We must adopt measures which will give enforce-
ment agencies proper means of doing their jobs. In my opinion, these two efforts
mnust go forward simultancously.

Now, there are many of us who feel that for a long time there has
been an undue emphasts, and to some extent almost exclusive emphasis,
upon individuals rights to the detriment of the rights of society as a
whole. We believe with Judge Lumbard that this imbaiance should
be replaced with simultaneous attention to both aspects.

Do your agree?

Mr, Reaxguist. Well, I would certainly not want to comment on
any particular matter that would come before the Supreme Court
were [ confirmed in that context. Taking Judge Lumbard’s statement
as w esirable philosophical approach to the problem of law enforce-
ment, the concomitant development of the rights of individuals,
and the efficaey of law enforcement, I certainly have no guarrel with
it at all, Ultimately, of course, any such philosophical judgment or
legislative judgment is subject to the reguirements of the Constitu-
tion, and were T confirmed as a Justice of the Supreme Court, 1t would
be the commands of the Constitution, as I understand them, that
I would employ in passing judgment on any such measures.

Senator Hruska. If in the process of implementing the Bill of
Rights there is an impairment, or an erosion, or a potential destruction
of the rights of society, then we have a real problem, do we not?

Mr. Reuavouist. Well) if in fact the Bill of Rights does produce
stich an imbalance, we have a problem. But, it is obviously nol one
that the Justices of the Supreme Court should solve by rewriting the
Bill of Rights so that it permits more balance on the side of law
enforcement. Tt seems to me that the type of situation which you
are referring to, and perhaps I am poorly paraphrasing your language,
is that the preamble and other sections of the Constitution contem-
plate that the legislative process, shall ultimately govern, subject to
the provisions of the Constitution. And that where the Constitution
itself, were it to be distorted in meaning, so as to unrcasonably re-
strict what was the intent of the Framers as to the extent of the legis-
lative power, then it would be something that onght to be corrected.

Senator Hruska. It was not my thought that to reconcile these
two positions, that the Supreme Court should step in and legislate.

Mr. ReunquisT. No, I was sure it was not.

Senator Hrusxa. Or to construe the Constitution differently from
the imntent of the framers.

Now, honestly, and with due regard for precedent, and due regard
for the principles that are supposed to he more or less stationary and
stable, my thought was, however, that exclusive attention should not
be paid to one part of the Constitution at the expense of another.

Mr. Reunguist. Certainly all sections of the Constitution that
have any applicability to a case should be considered.
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Senator Hruska. It seems to me that Senator MceClellan spoke
wisely and truly when he referred to the threc tests that we should
apply to any nominee for the Supreme Court which we have come
before us. The idea of personal integrity, professional competeney, and,
or course, finally, fidelity to the Constitution, beeause it i3 those nine
men on that court to whom we must look for that latter quality. 1
belicve you incet tlhese three tests to a high degree.

I thank you for your answers and for vour appearance, and I defer
now to my colleague, the Senator from Penusylvania.

Senator Scorr. Thank vou.

Senator Hruska. Reserving additienal time at a later time if an
occasion should arise.

Senater Scorr. Thank you, Senator Hruska.

Mr. Rehnquist, T have the greatest sympathy for the fact that yon
have heen here a long time, and 1 will be very, very bricf.

Tnitiation into the Supreme Court s one of tie roughest of Atnerican
tribal rites, and you have my sympathy for it.

You will hear a lot from the Members, and @ considerable amount
that might otherwise be designated as opinions from some of us, but
we are all engaged in the search for the same thing, the qualifications
of the candidate.

A major breakthrough in the fight for eguality in cmployment
opportunity occurred on the 27th of June 1969, when the Department
of Labor announced the Philadelphia plat. You played a part in that.
What is the plan, and what was your part leading to its enactment?

Mr. Reunquist. The Philadelphia plan, Senator, was a proposal
implemented under the leadership of the Departinent of Labor to
require in the construction trades in Philadelphia, and in other
localities where the situation was similar to that which had prevailed
in Philadelphia, where in effect statistics and history indicated that
minority members were sinmiply not getting into umous, and the
construction contractors were depending on union hiring hulls to
furnish their employees, to require, as a condition of receiving a
Government contract, a commitment to achieve, if possible, certain
zoals of minority hiring.

My role was that almost immediately after the plan was announced
by the then Labor Secretary Shultz, the Comptroller General of the
United States rendered an opinion that in his view the plan was
unconstitutional and unaunthoerized by law.

This obviously put the Secretary of Labor in a serious bind and he
consulted the Attorney General and requested an Attorney General’s
opinion on the legality of the plan. With the help of the Solicitor’s
Office in the Labor Department, and cur own Civil Rights Division
in the Justice Department, we prepared a draft opinion, which was
ultimately signed by the Attorney General, upholding the legality
and constitutionality of that plan.

Senator Scorr. And you played a considerable part in that, in that
you prepared the memorandum for the Attorney General?

Mr. Reanouist, Yes; I would say it was carried out under my
supervision, and I personally, as I do on all draft Attorney General’s
opinions that have been prepared since I have been there, devoted a
substantial amount of effort to it.

Senator Scorr. Where did the opposition to the plan come from?
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Mr. ReavquisT. I do not know that I know that much about it.

Senator Scort. I do not mean by name, but generally who was
opposing the plan and criticizing it?

Mr. Reunquist. My recollection is that it was the construclion
trade unions and some of the contractors.

Senator Scorr. I will not go into further detail on that since the
plan, itself, is pretty well known.

Mr. ReEanquist, on the 22d of May 1962, during the administra-
tion of the late President Kennedy, the distinguished Attorney Gen-
eral, Robert . Kennedy, appeared before this committee in open
hearings, and T was in attendance at the time, and he made a state-
ment which was followed by a considerable amount of questioning,
and other witnesses later appeared, all of which is available if anyone
wishes to note the extent of the Attorney (eneral’s opinion and the
reactions of the committee, but I think it is interesting to read and
ask vou if you will find any reason to differ from a part of this state-
ment. I would like, Mr. Chairman, to reserve the right to put the
statement in the record tomorrow after I have made some further
study of it.

The Attorney General made the point that it is necessary, and he
offered H.R. 10185, in such a bill to provide adequate authority of law
enforcement officers to enable them effectively to detect and prosecute
certain major crimes; prohibit all wiretapping by private persons and
all unauthorized wiretapping by law enforcement officers; provide
procedural safeguards against abuse of the limited wiretapping which
it would authorize; establish uniform standards for the Federal
Government and the States.

He makes the point that:

Wiretapping is an important tool in protecting the national security. In 1940
President Roosevelt authorized Attorney General Jackson to approve wiretapping
in national seeurity cases.

Attornev General Clark, with President Truman’s concurrence, extended this
authorization to kidnapping cases.

Now, the questicning of you today, some of it has turned on the
issue of whether or not in matters involving national security the
President, or the Attorney General acting for him, has under the Con-
stitution certain powers in addition to the powers subsequently
granted to him under the Omnibus Crime Act.

Here is a part of Attorney General Kennedy’s statement, on page 7,
in which he seeks the alternative mnethods contemplated in addition
to the bill:

In cases involving national security, we have provided alternative procedures.
Application may be made to a court under the procedures outlined above, but in
addition the bill provides that the Attorney General, in person, may asuthorize
interception of wire communications if he finds that the commission of the offense
is a serious threat to the security of the United States and that the use of the
court order procedure would be prejudicial to the national interest.

In a narrowly limited class of cases, both becanse of the sensitivity of the in-
formation involved and in the interest of speed, the Attorney General needs this
executive authority to permit wiretapping,

National security requires that certain investigations be conducted under the
strietest security safeguards, All Attorney Generals since 1940 have been authori-
zed by the President to approve Wireta.;)ping in national security cases, Attorney
General Clark, with President Truman’s concurrence, extended this operation to
kidnapping cases.
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He goes on to say:

This legislation would authorize the Attorney General to order wiretapping
after the determination that there was a reasonable ground for helief that the
national security was being threatened. In order to proceed, the Attorney General
would have to find and certify that the offense under investigation presented a
serious threat to the security of the United States; that facts concerning that
offense may be obtained through wiretapping; that obtaining a court order would
be prejudicial to the national interest and that no other means are readily available
for obtaining such information.

And the concluding part of this section of his statement reads:

Thus, the bill would limit the authority now held by the Attorney General to
authorize wiretapping but it would permit evidence obtained thereby to be
presented in court. I believe these are most important points.

Would you be in a position to comment on that, outside of the same
work of your own brief to the Court, Supreme Court?

Mr. Reanquist. Well, naturally it would be improper for me to
comment in any sense in o situation like that that might come before
the Court for review, whether or not I might feel bound te disqualify
myself. But certainly it sounds as if Attorney General Kennedy's
testimony was very similar to the practice presently followed by the
Department of Justice in which it is substantially defended in the
brief just filed by the Government in the Supreme Court of the United
States, the limitation to national security cases, and the importance of
the same to the protection of the Government, itself, that is.

Senator Scorr. And you noted in the quotation that the Attorney
General makes the point that this power has existed in the President,
acting through their Attorneys General, since 1940, which is now 31
years?

Mr. Reuwquist. Yes, and we now have 9 additional years of
precedent which we have cited in the Department’s brief, since
Attorney Geperal Kennedy spoke in 1962.

Senator Scorr. Well, I thank you very much, Mr. Rehnquist, I
reserve the right to continue in case there is a second round of
questioning,

I would also like, Mr. Chairman, to reserve the right, as I neted, to
offer this brief with some additional documentation in the hearing
tomorrow, Thank you, sir.

Senator Bayu (presiling). The chairman will welcome all material
the gentleman from Pennsylvania wants to put in the record.

Senator Cook.

Senater Coox. Mr. Chairman, I would like to reserve the right
until tomorrow.,

I think Senator Mathias and I have agreed.

There is, however, one thing that I want to say for the benefit of
the few press that are left. In the letter from the American Bar Associa-
tion that was distributed this merning, T would like to read the second
to the last paragraph on page 2 which says:

While the committee is unanimous in the view that Mr. Rehnquist is qualified
for the appointment, three members of the commitiee believe that his qualifica-
tions do not establish his eligibility for the committes’s highest rating and would,
therefore, express their conclusion as not opposed to his confirmation.

I wish to say to the few spectators that are left that this may be
why people can no lenger believe what they read in the newspaper,
because the night final of the Evening Star says:

Court Choices Given ABA Okay. Panel Supports Rehnquist -3, Powell Fully.
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Now, that is completely inaccurate and evervbody can see it in
print.

Senator Mathias. Mr. Chairman

Senatory Bays. May I just ask the Senator from Kentucky if he
believes anyone whe disagrees with him on an issue is on the wrong
side?

Senator Cook. No, sir; I do not, and I think the acting chairman
knows differenst than that, and the acting chairman and I have been
at this for quite some time.

But, one of these days I may be fortunate enough to get enough
geniority on here that I will be able to ask some of those question be-
fore thev all get asked.

Senator MarHias. Mr. Chairman?

Senator Baya. T would suggest that vou will have to have a little
patience, and we have all had a little todax.

Senator Scorr. I you would vield, T weuld like to comment that if
this committee would some day revise its procedures in line with those
of most other committees, nud alternate right to left, maybe some of
us would get an opportunity to be heard before the noon and the
evening deadlines have passed, and all of those who have made the
deadlines have happily gone hence.

Senator Maruras, Mr. Chairman, following up——

Senator Cook. T apologize that the able acting chairman is the one
that got caught in that.

Senator MatHiag, Mr. Chairman, the Senator from Kentucky and
I made sort of a nonjudicial interpretation that this is getting close to
the eighth amendment prohibition aguinst eruel and unusial punish-
ment to prolong this very much longer,

Mr. Chairman, can we have an understanding that we begin to-
morrow with the Senator from Kentucky, and proceed with the nor-
mal rotation of questions?

Senator Bavn. With the understanding from the Senator from
Indiana that our chairman decides for us and we corue in at 10:30
tomorrow morning. I certainly feel we should resume——

Senator Mataias. With the Senator from Kentucky-.

Senator Bavu (continuing). Where we had terminated.

Senator MaTrias. Right. Thank vou, Ar. Chairman.

Senator Bavn. Could T address one last question which I thought
hael been laid to rest, and I feel somewhat with deference to the wit-
ness and nominee, T just wondered, vou have just been given a copy of
the transeript that I thought answered the question sbviously, builet
me have just one more question:

When we were talking about various ¢lients and I asked questions
relative to Transamerica Title Tnsurance Corp., or Pheenix Title &
Trust Clo., now, did vou negotinte—you talk about escrow and (his
type of thing, and T think you laid this to rest, but I want to ask one
specific question, and T think it is important to you that it be in—did
you negotiate or carry out a very large transfer of land in 1964, in-
volving land in Arizona exchanged for land in Point Reyes National
Park, Calif.?

Mr. Reavquist. Point Reves Purk in California? No.

Senator Baya. Thank you.

(Thereupon, at 6:20 p.m. the hearing was recessed to reconvene
tomorrow, Thursday, November 4, 1971, at 10:30 a.m.)




NOMINATIONS OF WILLIAM H. REHNQUIST AND
LEWIS ¥. POWELL, JR.

THURSDAY, NOVEMBER 4, 1971

U.5. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to recess, at 10 a.m., in room 1202,
New Scnate Office Building, Senator James O. Eastland (chairman)
presiding.

Present: Senators Eastland, McClellun, Hart, Kennedy, Bayh,
Burdick, Tunney, Hruska, Fong, Scott, Thurmond, Cook, Mathias,
and Gurney.

Also present: John H. Holloman, chief counsel, Francis C. Rosen-
berger, Peter AL Stockett, Hite McLean, and Tom Hart.

The CuarrmaN, Let us have order.

I will state to the committee that Senator Byrd and Senator Spong
desire to go to Senator Willis Robertson’s funeral. Therefore, they are
going o present the nominee, Mr. Powell, and then we will go back
to Mr. Rehnquist.

Senxntor Byrd.

Senator BYrp. Thank you, Mr. Chairman.

Gentlemen of the committee, I shall be very brief. I know that the
conunittee wants to proceed expeditiously on these two nominations
since the Court is short handed.

Now, Mr. Chairman, first I would like to nvite to the attention
of the committee

The Cuairyan., Wait just a minute.

Is Congressman Saftterfield present?

Mr. SATTERFIELD. Y es, sir.

The Caarrman. Would you come up, sir?

STATEMENT OF HON. HARRY F. BYRD, JR., A U.S. SENATOR FROM
THE STATE OF VIRGINIA

Senator Byrp. Mr. Chairman, I want to invite to the attention
ol the committee that the cntire Virginia congressional delegation is
present this morning, four Democrats and six Republicans, in support
of the nomination of Lewis F. Powell to the Supreme Court of the
United States.

Also present is the attorney general of Virginia, Mr. Andrew Miller,
who strongly supports the nomination of Mr. Powell, and the comn-
mittee has, in its hands, a letter from Governor Holton who likewise
strongly supports the nomination of Mr. Powell

(87)
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Mr. Chairman, gentlemen of the committee, I have known Lewis
Powell for 25 years. He is an outstanding lawyer. He s recognized
not only in Virginia but throughout the Nation as one of those who
stand at the very top of the legal profession.

He has in my judgment a fine judicial temperament. He is a man of
great ability and of the highest integrity. I feel confident that he will
add luster to the highest court of our land.

The people of Virginia are strongly behind Lewis Powell. Although
he has dedicated his life to the law, he has served his community, the
city of Richmond, and his State, the State of Virginia, in may positions
of responsibility of an appointive nature.

Through the years he has taken a keen interest in education, having
served on the school board of his native cily and subsequently on the
State Board of Education for the Commonwealth of Virginia,

Mr., Chairman, and gentlemen of the committee, I strongly endorse
President Nixen’s nomination of Lewis F. Powell to the Supreme
Court of the United States, and I am convinced that if he is approved
by this committee, and confirmed by the Senate, that he will make an
outstanding jurist and he will add distinction to the most distinguished
court in our land,

1 thank the chairman and the members of the committee for this
opportunity.

The CuairMaN. Any questions?

Senator Spong.

STATEMENT OF HON. WILLIAM B, SPONG, JR., A SENATOR
FROM THE STATE OF VIRGINIA

Senator SpoNg. Mr, Chairman, I am pleased to be here with Senator
Byrd this morning and with Congressman Satterfield and all the other
members of the Virginia congressional delegation and the attormey
general of Virginia to present to the Judiciary Committee Lewis F.
Powell, Jr., who has been nominated for the Supreme Court.

Mr. Powell has engaged in the private practice of law since 1932 in
Richmond. His career has included positions of highest honor and
greatest responsibility in the legal profession.

He was president of the American Bar Association in 1964-65,
president of the American College of Trial Lawyers in 1969-70, and
president of the American Bar Foundation in 1969-71. In 1970 he was
elected an Honorary Venturer of Lincoln’s Inn—one of only three
Americans, the others heing the late Dean Acheson and Whitney
North Seymour, to have been so honored.

Lewis Powell has served with distinction as a citizen of his Nation,
of his State, and of his community.

At the national level, Mr. Powell was a member of the National
Commission on Law Enforcement and Admimistration of Justice,
appointed by President Johnson in 1965.

He was n member of the Blue Ribbon Defense Panel, appointed by
President Nixon in 1969 to study the Department of Defense.

Of special interest to the members of this committee, he was a
member of the National Advisory Committee on Legal Services to
the Poor, established pursuant to the Economic Opportunity Act of
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1964. For his work in helping to develop the concepi of legal aid
within the professional legal system Mr. Powell received the first
annual Office of Economic Opportunity Award in 1968.

Not least of all, his service for his country has included 33 months in
the European and North African Theaters during World War 11 as a
combat and staff intelligence officer with the U.5. Army Air Corps.
He served in the ranks of first Lieutenant through colonel, and was
awarded the Legion of Merit, the Bronze Star, and the French Croix
de Guerre with Palin.

These are impressive credential which would commend this man to
you for confirmation. As a fellow lawyer, and one who has worked
with Lewis Powell in Bar Association matters, I could dwell at length
on his accomplishments in his chosen profession. But I want briefly to
talk with you this morning about his record as a citizen of Virginia and
its capital city of Richmond during the difficult times following the
Supreme Court decision in Brown v. Board of Education.

During these years I was chairman of a commission to study and
make recommendations to improve public education in Virginia. 1
had an opportunity to observe Mr. Powell in action and to understand
the full scope of his influence and sense of fair play, Mr. Powell con-
ferred with me with respect to the commission’s work, testified before
the commission and strongly supported the recommendations this
commission made to improve public education throughout Virgmia.

In his position as chairman of the Richmond Public School Board
from 1952 to 1961 and then subsequently as a member of the State
Board of Education, Mr. Powell was in a posifion of complex respon-
sibility during some very turbulent and confused times.

His primary concern was to keep the schools of Virginia open and
to preserve the public education system for all pupils.

You can recall with me, I am sure, some of the problems that
followed the integration orders in other States of the Seuth. That a
stmilar fate did not befall Richmond was in large measure due to the
calm leadership, the perceptive judgment and the open minded and
fair attitude which exemplified Mr. Powell’s schools board incumbency.

His foreceful and moderating voice stood out to many Richmonders
as the best hope to avoid serious disruption of their eity’s public school
education system,.

In the persepective of history, men of reason and good will can
suggest actions which Mr. Powell might have taken io speed up or
slow down the process of desegration. But the point of my telling you
all this, Senator Eastland and members of this cominitiee, is to
demonstrate as forcefully as I can that you have before you today a
man of courage, independent judgment and intellectual honesty.
These are the qualities I would hope to find in any nominee to fill o
vacancy on the Supreme Court. I believe you will find them, as Thave,
in Lewis Powell.

Mr. Chairman, I have here the resolutions of the Virginia Bar
Association, the Virginia State Bar, the Virginia Trial Lawyers
Association, and of the Bar Association of the City of Richmond and
I would ask that they be received in the record.

The Crairman, They will be admitted.

('The resolutions referred to follow.)
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THE VIRGINIA BAR AssocIaTION,
Richmond, Va., October 27, 1571.
Hon. Jamrs O. EASTLAND,
Chairinan, Senate Judiciary Conunillee,
Senate Office Buildwg, Washington, D.C.

Dear Senator Eastoanp: The Executive Committee of the Virginia Bar
Associntion has noted with gratitude the nomination by the President, subject
to confirmation by the Senate, of Lewis ¥, Powell, Jr., Esquire of Virginia to the
Supreme Court of the United States. It has dirccted me to transmit to you a
copy of a resolution adopted unanimously at the meeting of the Associalion held
on January 18, 1969 setting forth the views of the membership as to Mr Powell's
qualifications {or this office and you will find the same enclosed with ihis letter,

In addition, the Executive Committee at its guaiterly meeting held on Qeto-
ber 23, 1971 unanimously and enthusinstically endorsed Mr. Powell for this
appointinent. The membets of the Committee are personally acquainted with
Mr. Powell and familiar with his outstanding record as a practicing lawyer. We
feel that im all respects he is thoroughly qualified for the position for which he
has been nominated and endorse as of this date all that was said about him in
the 1esolution sdopted by the Association nearly three years ago. We therefore
urge favorable consideration by your cominittee of the President’s nomination of
Mr. Powell and of his confivination by the Senate.

If it is appropriate to do so and if desized by vour committee, I would be happy
to appear and personally convey to the committee the views expressed herein.

Respectfully =nbmitted.

Joun 8. Davenvosrt, I{I, President.

Turn VigciNiy BAR Ass0CiATION

RESHOLUTION ADOPTLD AT TUE MELTING OF THE MEMBLRSHtPF OF THE VIRGINIA
PAR ABSFOCIATION, JANUARY 18, 1963

Whereas Lewis T. Powell, Jr., Esquire, of Richmond, Virginia is superbly
qualified by every standard of character, personality, legal abilitv, and experience
for appointment to the Supreme Court of the United States, and

Whereas Mr Powell’s record of leadership at the Bar and in the legal profession
exemplified by hiz distinguished service as President of the American Bar As-
sociation in 1964~65 and his outstanding contiibutions to the welfate of his eity,
state, and nation in many and varied lields, illustrated by his membership on the
National Clommission on Law Enforcement and The Administration of Justice
appointed by President Johnson in 1965, and the Virginia Constitutional Revision
Committee appointed by Governor Godwin in 1968, as well as his service as
President of the Virginin State Board of Education, demtonstrate the maturity
of his judgment, the breadth of his expericnce and his capacity for sustained
endeavor: Now, therefore, be it

Resolved, That the Virginia State Bar Association warmly endorses and respect-
fully 1ecommends the appointiment of Lewis F. Powell, Jr. to the Supreme Court
of the United States when a vacaney occurs, and directs that copies of this reso-
hition, appropriately attested, be forwarded to the President of the United States
and to the members of the Virginia delegation in the Congress of the United
States.

COMMONWEALTH OF VIRGINIA,
VIRGINIA STATE BAR,
Richiond, Va., November 1, 1971,
Hon. Wu. B. Spoxg, Jr.,
Senate Office Building,
Waskinglon, D.C.

DEar SewmaTor Srowe: Enelosed is a copy of a resolution approved by the
Virginia State Bar Couneil urging the approval of the nomination of Lewis F.
Powell, Jr., to the United States Supreme Court. T have been dirccied to forward
this reselution to the Senators from Virginia o indicate the unauimous approval
of the Council of Mr. Powell’s nomination.

At the Annual Meeting in May, 1969, the members of the Virginia State Bar
attending the Aunual Meeting held that year in Staunton approved a resolution



91

urging the appointment of Lewis F. Powell, Jr.,, to fill a vacancy then existing on
the United States Supreme Court. A copy of that resolution was sent to President
Nixon and Attorney General Mitchell.
Sincerely,
N. SamuzL CLIFTON,
Executive Director.

REsoLuTioN RE NoMminaTioN oF LEwis F. PoweLL, Jr,, To SUPREME COURT

Whereas, it is deemed obligatory that recognized segments of our society invite
the attention of the Senate of the United States to any informed opinion held as
to the qualifieations of a nominee to the Supreme Court of the United Btates; and

Whereas, the true stature of a tnan being best understood by those privy to his
conduct under many and varied circumstances, this obligation is most pressing
on the organized Bar of the State of Virginia as to Lewis F. Powell, Jr.; and

Whereas, Lewis F. Powell, Jr. has long been recognized as fully seasoned in
responsible advocacy and counseling and in eominunity problem solution, through
his consistent application for some four decades to issues of legal and soecial
obligation and right of a thorough grounding in history, precedent and experience;
of a elarity and objestivity of analysis; of a sensitive realisin as to the constancy of
change and the accompanying necessity that all institutions responsibly accom-
modate change tc remain vinbie; and of a judgment founded in his confident belief
in the dignity of the individual and the ascendancy of principle, which judgment
he has exercised free from erippling apprehension and polarization in the presence
of sincerely held and chamnpioned differences ; Now, therefore, be it

Resolved, That the Council of the Virginia State Bar in regular meeting
assembled, does embrace this opportunity to endorse and support the nomination
of Lewis F. Powell, Jr., to the Surpeme Court of the United gtates for the reasons
referred to in the preamble to this resolution; and be it further

Resolved, That the President of the Virginia State Bar is directed to send to
members of the United States Senate from Virginia copies of this resolution with
the request that the attention of the full Senate be invited thereto.

Adopted by the Couneil of the Virginia State Bar, October 29, 1971.

A Copy Teste:

N. 8. CrirToN, Erecutive Director.

Vizcinta TRiaL LAWYERS ASBOCIATION,
Richmond, Va., Gelober 29, 1971,
Sen. JaMES O, EASTLAND,
Chatrman, Senale Judiciary Commiltee, Senate Office Building, Washington, D.C.

Dear SeExaTorR EssTuanp: The Virgimia Trial Lawyers Association on
September 25, 1971, passed a Resolution endorsing Lewis F. Powell for appoint-
ment to the Supreme Court of the United States. In view of the fact that President
Nixon has now appointed Mr. Powell, subjeet to Senate confirmation, I thought
it would be appropriate for your Committee to have knowledge of our action.
We think it also proper that your Committee be advised that our Association
presented to Mr. Powell its Distinguished Serviee Award in 1965 for his outstanding
contribution to the advancement of the administration of justice in America.

Our Association consists of approximately 1300 trial lawyers throughout the
Commonwealth of Virginia. The action which we took in endorsing Mr. Powell
for the Supreme Court was unanimously approved by our Board of Governors,
and I ean assure vou that he has the greatest admiration and respect of all segments
of the trial bar of Virginia.

We are sure that your Committee, once you are fully apprised of Mr. Powell’s
legal qualifications, will have no reservations about recommending his confirmation
to the Senate.

Sincerely,
WiLLiam B. Porr, President,

Bar AssociatioN or tHeE CITY OF RICHMOND,
Rickmond, Va.
LRESOLUTION

Whereas, Lewis F. Powell, Jr., of Richmond, Virginia, is eminently qualified
in all respects to serve as a Justice of the Supreme Court of the United States; and

69-267—171 7
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Whereas, Mr. Powell’s record of leadership in the legal profession, exemplified
by hig distinguished service as President of the American Bar Association in
196465, President of the American College of Trial Lawyers in 1969-70 and
President of the American Bar Foundation in 1969-71, and his outstandin
contributions to the welfare of his community, state and nation in many an
varied fields, including serviee on the National Commission on Law Enforcement
and the Administration of Justice, on the Blue Ribbon Defense Panel, on the
Virginia Constitutional Revision Commission and as Chairman of the Richmond
City and President of the Virginia State Boards of Education, amply demonstrate
his knowledge of the law and his dedication to the cause of justice, the maturity
of his judgment, the breadth of his experience and the esteem in which he is held
by all who know him; and

Whereas, Mr. Powell's most excellent character, simple humanity and unas-
suming modesty have remained unaffected by the high honors accorded him; and

Whereas, in 1969, the Bar Association of the City of Richmond unanimously
recommended the appointment of Mr, Powell to the Supreme Court of the United
States; now, therefore, he it

Resolved, That the Bar Association of the City of Richmond, by and through
its Executive Committee, unanimously endorses and supports the President's
nomination of Lewis F. Powell, Jr. to the Supreme Court of the United States
?.nd strongly urges his confirmation by the United States Senate; and be it
urther

Resolved, That a copy of this resolution be forwarded to the Chairman of the
Committee on the Judiciary of the United States Senate, to the Attorney General
of the United States, and to the two United States Senators from Virginia,

Given under my hand this 28th day of October, 1971.

[sEAL] RicHARD MoOoORE, JR., President.

Attest: HunteEr W. MARTIN, Seceretary.

Senator Spona. Lastly, I should like to thank you for vour courtesy
in allowing Senator Byrd and me to appear early this morning in
order that we may attend the funeral of Senator Rohertson. Thank
you.

Senator Brep. Mr. Chairman, may I say I have some inserts for
the record, too.

The Crarrman. They will be received.

{The material referred to follows:)

MATERIAL SUBMITTED BY SENATOR BYRD oF VIRGINIA

CONTENTS

(1} Richmond Times-Dispatch, October 22, 1971, ‘A Brilliant Nomination.”

(2} The Richmond News Leader, October 22, 1971, “Mr. Justice Powell.”

{3) Th(% Was},hington Daily News, October 22, 1971, “New Choices for the

ourt.

{4) WRVA Radio, Richmond, Editorial Opinion—October 22, 1971, “Mr.
Justice Powell,”

(5) Norfolk Ledger-Star, October 22, 1971, *“Excellence for the Court.”

{6) Richmond Times-Dispatch, October 23, 1971, “Powell: 1 of 100.”

(7) Newport News Times-Herald, October 23, 1971, ‘“Exceptional Nomina-

tion . .
® Thlsl _Roa'goke Times, October 23, 1971, “Hooray for Mr. Powell and Mr.
ixon!
(9 Thg Nogolk Virginian-Pilot, October 23, 1971, ‘““Good Choices for the
ourt.

{10) The Newport News Daily Press, October 23, 1971, “Summoned to Serve.”

(11) The Lynchburg News, October 24, 1971, ‘‘Mr. Nixon Nominates.”

(12) The Washington Sunday Star, October 24, 1971, ‘“Those Surprising Supreme
Court Nominations.”” .

(13) The Peter;sburg Progress Index, October 25, 1971, “Two Admirable Nomi-
nations.”

(14) Harrisonburg Daily News-Record, October 25, 1971, “‘An Excellent Choice.”

(15) The Roanoke World-News, October 23, 1971, ‘“‘Curtain on Confounding
Court Issue?”
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{(16) The Bristol Virginia-Tennessean, October 23, 1971, “The Two Nominees.”
(17) Thﬁe f};’rasburg orthern Virginia Daily, October 23, 1971, “Highly Quali-
@

(18) The Covington Virginian, October 25, 1971, “The Theme of Excellence.””
{19} The Lexington News-Gazette, October 27, 1971, “The Powell Appointment.”’
(20) The Hillsville Carroll News, October 28, 1971, “Powell and Rehnquist.”
{21} Richmond Times-Dispateh, November 1, 1971, “Powell: Voice of Restraint.”

[From the Richmond Times-Dispatch]
(n
A BriLLianT NOMINATION

In nomins.t.ing Lewis F. Powell Jr. of Richmond for one of the two vacant
seats on the U.8. S8upreme Court, President Nixon has made a brilliant choice.
No man in the country is better gualified—temperamentaily, intellectually and
professionally—to serve on the nation’s highest bench.

Lewis Powell is an outstanding American, a man of reason, compassion and
congcience, Time after time, he has demonstrated deep devotion to his eity, his
state, his nation and his profession. In crisis after crisis, his wise counsel has
served as a beacon to guide men of goodwill to constructive solutions to difficult
problems,

A review of Mr. Powell’s distinguished civic career confirms his intense desire
to serve his fellow man. As chairman of the IRichmond School Board and presi-
dent of the State Board of Education he contributed immeasurably to the advance-
ment of public education in the city and in the state. As a member of the Presi-
dent’s Crime Commission in 1967, he offered eminently constructive views on the
causes and cures of one of the nation’s most perplexing domestic problems. As a
member of the President’s Blue Ribbon Defense Panel, which submitted its report
last year, he participated in a brilliant analysis of this nation’s military problems
and of its defense needs. As chairman of the Richmond Charter Commission in
1948, he helped prepare the framework of the council-manager form of government
under which the eity has progressed. In other ways, too—by serving on boards
and commissions and by supporting numerous civic causes—Mr. Powell has
contributed his knowledge and talents to society.

Professionaily, Mr. Powell has attained impressive heights. He has served ns
president of the Richmond Bar Association, president of the American Bar
Association and president of the American College of Trial Lawyers, Clearly, he
commands the respect of his professional colleagues throughout the nation, a fact
that underseores the wisdom of Mr. Nixon’s decision.

A quiet and modest man, Mr. Powell has profound respect for the Constitu-
tion. He has profound respect also for the Supreme Court, believing that its deci-
sions must stand as the law of the land until and unless they are changed by
constitutional processes. His views on law and order reveal an abhorrence of
extreme permiegiveness and a belief that vietims of crime and violence deserve
far more consideration than courts have given them in recent years. For example,
a supplementary statement which Mr. Powell and three others submitted in the
erime commission’s report noted that:

“We are passing through a phase in our history of understandable, yet unprec-
edented, concern with the rights of accused persons. This has been welcomed as
long overdue in many areas. But the time has come for the rights of citizens to
be Free from eriminal molestation of their persons and property. In many respects,
the vietims of erime have been the forgotten men in our society—inadequately
protected, generally uncompensated, and the object of relatively little attention
by the public at large.”

That the Senate would find anything in Mr. Powell’s record to justify his
rejection for the Supreme Court is unthinkable. Senators, legal scholars and
others have called upon Mr. Nixon to submit the names of qualified nominees.
Lewis Powell iz & man of excellence, and the Senate should have no trouble
confirming him,

Mr. Nixon's second nominee, William H. Rehnquist, also appears to have the
necessary qualifications to serve on the court. But his career and background
are less familiar then Mr. Powell’s and therefore require more extensive evaluation.

It is now the Senate’s duty to act promptly and {airly on Mr, Nixon’s nominees
30 that the court can be restored to full strength and begin to funetion normally.
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[Editorial from the Richmond News Leader, October 22, 1971]
(2) N
Mg, JusTicE POWELL

In the “Republic’” Plato said, "States are as the men arc; they grow out of
human characters.” So they do. Yet during the past few decades there has heen
a decpening feeling on the part of the public that this beloved nation—this
state—suffers from a paucity of men posséssing the sorts of character from which
the state could draw strength. Today the American people should be proud of
their President. Last night he spoke to their despairing sensitivities, and allayed
thenmr. He nominated Lewis Powell for a seat on the Supreme Court,

Many who know him have long belicved that somewhere in his future there
oughi to be a judgeship for Lewis Powell. Indeed, many have flirted with the
vagrant notion that if there were no place for him among the nine regular seats
on the Supreme Court, an cxtra seat ought to be ereated for him. He is that
qualified. But in recent yvears those scntiments have beent put aside as forlorn
dreams: At 64, the reasoning went, he is too old,

Buch a deposition might be cited with a good deal of veracity in making a case
against the pettifoggers in the legal profession, but not against Lewis Powell,
Today's news columns are full of his achievements, He possesses an eminent record
of distinguished public and professional service-—a record of honor and excellence.
His mammoth intellectual capacity has expanded with every passing year. We
intend to hyperbole: No man could better serve this nation or the Court than
Lewis Powell. As President Nixon said, “Ten years of him (on the Court would he)
worth 30 years of most.”

How does one describe him? One searches for the proper adjectives. Reflective,
ves. Scholarly, yes, Judicious, certainly. Incisive, Quiet. Kind. A man about
whom, in Emerson’s phrase, there is “‘a certain toleration, a letting be and a
letting do, a consideration and allowance for the faults of others, but a severity
to his own.” Yet the best word, the most apt, is careful. e regards the law, per-
haps, as the ultimate result of human wisdom aecting from hwman experience for
the benefit of the public. And he has the ideal temperament for applying the law.
He has zest. He has a frank, unfrittering aplomb which never is too shy to ask
questions, to probe, sniff, peek under, look behind, and get at what is there. His
personal tastes are strong, but they are not so subjective that they preempt
prudent analysis.

The character of the citizen is the strength of the state. As that is true, so it is
truc that the Supreme Court requires strength of character. Lewis Powell, a careful
and utterly honest man, is strong character personified. He has held more posts of
honor than lesser men can eount. He is a Virginian in the grand tradition, and that
says it all. That says it with the full amount of pride that he and his nation are
due. How absolutely fitting it is that in his seventh decade he should be nominated
to ascend to the highest court in the land to take the title of Mr. Justice Powell,

[From the Washington Dally News, Oet. 22, 1971]
3
New CuolceEs For THE COURT

On the basis of their publi¢ records, and in the light of their judicial and in-
tellectual qualifications, President Nixon has selected two men for the Supreme
Court perfectly in line with the type of justices he promised in his 1968 campaign.

Lewis F. Powell Jr. of Richmond is nationally known as a legal scholar and is a
former president of the American Bar Association, a fact testifying to the esteem
he has gained among lawyers. .

William H. Rehnquist of Arizona is an assistant U.S. attorney general who
once was law clerk to the late Justice Robert H. Jackson.

As the President said, both of these men have distinguished themselves in
their profession, beeinning in their student days, Mr. Rehnquist is a specialist
in constitutional law and Mr, Powell has been a teacher as well as a practitioner.

Neither has had judicial experience, which is desirable, but otherwise they
appear to have all of the attributes and legal comPet,ence necessary to fill the
positions left vaeant by two of the Supreme Court’s giants—Justices John M.
Harlan and the late Hugo L. Black.
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Mr. Nixon described each as ‘“‘conservative” in his judicial philosophy and
that looks to be accurate. In the sense Mr, Nixon used the term, it means sticking
to the Constitution and the law, which is what judges are supposed to do.

It always is possible, of course, for those so minded teo find in any man’s back-
ground a nit which can be blown up to ogre-gsize. Past civil rights activity, if
any, seeems to be a favorite hunting field.

Mr. Powell was chairman of the Richmond Public School Board when Negro
students ealmly were admitted to white schools. No nit harvest is apparent there.
And none is apparent in Mr. Rehnquist’s record.

Mr. Powell, at 64, may be g trifle old to be starting a new career, But Justice
William 0. Douglas is still there at 73,

In any event, the President seems Lo have chosen well for these major positions—
quite well. And unless the Senate Judiciary Committee can find more than over-
grown nits, Mr. Powell and Mr. Rehnquist should be promptly confirmed—so a
full bench can get on with the court’s heavy load.

What we don’t understand aboul all this, tho, is why Mr, Nixon was so busy
playing games before he was ready with his final decisions, All those names of
“possibles” for the court didn't get into the papers because somme Washington
reporters were having nightimares—they deliberately were leaked by the ad-
ministration.

And if the President sent two of the nantes to the bar commitiee to have them
rejected, the only net of that is embarrassment ali around. If any of this was
necessary, the reason escapes us. Maybe Mr. Nixon eventually will explain it in
his 1nernoirs or somewhere,

But no decoys were necessary to enhance the caliber of Mr. Powell and Mr.
Rehnquist.

[WRV A Radio, Editorial Opinion, broadeast, Qct. 22, 1971)
(4)
Mg. Jusrtice PoweLL

President Nixon has nominated Richmonder Lewis F. Powell, Jr., to the United
States Supreme Court. We don't think the President’s judgment could have been
better.

Lewis Powell has added stature to his state, his eity, and his profession. His
presence will add stature to the Supreme Court. To be named to the Supreme
Court is a high honor, to serve on the Supreme Court is a sacred duty. We helieve
it is an honor he well descrves and a duty he will serupulously fulfill.

Mr. Justice Powell . . . it has a nice sound to it.

[From the Ledger-Star, Oct. 22, 1971)
(5)
ExceLLENCE FOR THE CoOURT

President Nixon's latest surprise for the country has brought much prompt,
favorable reaction and carries highly construetive implications.

suffolk-born Lewis F. Powell, one of Virginia’'s most eminent legal minds, who
was announced last night as a Presidential nominee for one of the two vacancies
on the U.S. SBupreme Court is elearly an excellent choice—‘‘fantastically good,”
Virginia’s Republican Governor, Linwood Holton, ecalled it. And the brilliant
young assistant attorney general, William H. Rehnguist, though he is not so well
known as Mr. Powell, is being described by those who are familiar with his Con-
stitutional expertise as another fine selection by the President for the high court.

The unexpected aspect of these mominations lay in the fact that as late as
yesterday, a field of six—not including Messrs. Powell and Rehnquist—was
beliecved to contain the chief prospeets, though the reported top candidates (a
California woman judge and an Arkansas attorney) had just been found not
qualified by an American Bar Association review committee, according to a
Washington newspaper story.

In his turn away froin the somewhat pedestrian possibilities on that liat of six,
the President eame through with a remarkable display of ultimate good judgmnent.
Unfortunately, the same can’t be said of the White House decision, also announced
yesterday, to abandon—because of displeasure over the leaking of names and




096

actions—the system for getting advance ABA appraisals on eourt candidates.
This would seem to be still a quite useful way to screen out all but those of the
highest caliber.

At any rate, the Powell and Rehnquist nominations, with their reach into the
area of high legal scholarship, transeend the false starts, rumors and wrangling
since the step-down (and then death) of Justice Hugo Black and the resignation
of Justice John M. Harlan. And in his selections, Mr. Nixon has managed to
incorporate some of his chief announced objectives, while not yielding to the
temptation to try to do too much at once-—such as acceding to demands for a
female appointment or an ethnic one.

Mr. Powell has been prominent in Richmond’s and Virginia's educational
affairs, as well as in his profession, which carried him to a role of national impor-
tance as president of the ABA. So he is the Southerner of national distinetion whom
Mr. Nixon wanted. This is the aspect which is likely to get scarching attention
from those predisposed to criticism, but the nominee’s moderation in racial
matters, his reputation for compassion and, above all, for fairness will make him
a difficult target.

Also, both Mr, Powell and Mr. Rehnquist possess the conservative judicial
outlook Mr. Nixon sought. Mr. Powell’s aversion to excess court activism is well
documented, and the Rehnquist respect for the law as it is (“The law can turn
him around on an issue,” an aide commented) already comes through as a dominant
characteristie.

Virginia, for its part, can take grcat pride in its share of the douhle court
nomination. And the President as well as the country should find long-term
satisfaction in the hasic White House decision to make legal excellence an over-
riding consideration in the quest for two new Justices.

[From the Richmond Times-Dispateh, Oct. 23, 1971]

(6)

PoweLL: 1 or 100

In the entire history of the Uniled States, only 98 persons have served on the
nation’s highest judicial body. If the nominations of Lewis F. Powell Jr. and
William H. Rehnquist are confirmed by the Senate, it will bring to an even 100
the number of Americans who have held the coveted title of justice of the U.B.
Supreme Court.

And vesterday, only hours after President Nixon’s dramatiec and surprise
announcement of his selections, confirmation was being widely predicted.

Reaction to the nominations was almost, but not quite, universally favorable.
It was to be expected that persons generally viewed as conservatives and as
believers in a strict construction of the Constitution would hail the appointments;
the question was: What would the liherals say?

For the most part, the liberals who commented endorsed the nominations, at
least indirectly, by emphasizing how much better qualified they consider Powell
and Rehnquist are than the two persons who were widely expected to get the nod,
Herchel H. Friday of Arkansas and Mildred L. Lillic of California.

The New York Times, not noted for political conservatism, said that ‘‘Mr.
Powell admirably combines the fundamental requirements of legal and intellectual
distinction with Mr. Nixon’s insistence on politieal conservatism and Southern
origin,” The paper was not quite as favorably inclined toward Mr. Rehnquist;
it said he has a “brilliant professional background but a questionable record on
civil rights.”

But it would be too much to ask that George Meany adopt an agrecable
attitnde in a situation of this kind. The President of the AFL-CIO gave forth
with the solemn observation: “On the face of it, these appointments seem to be
part and parcel of the administration’s effort to pack the court with ultra-
consetvatives who subseribe to the President’s narrow views on human rights and
eivil rights . . "

We're not intimately familiar with Mr. Rehnquist’s reecord, but we do know
Mr. Powell, and anyone who suggests that this distinguished Virginian is insensi~
tive to human and eivil rights is grossly ignorant on the subjeet. His long eareer
of service, both in the law and in numerous civiec and governmental undertakings,
is filled with instances of demonstrated concern for proteetion of the people’s
rights and for meeting human needs, including the needs of persons of all races
and of all economie levels.
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Meanwhile, an Associated Press writer says that President Nizxon was intent
on naming Mr. Friday and Mrs. Lillie to the court until an adverse American
Bar Association committee report on those two ‘“forced a last-minute switch.”
Without reflecting on Mr. Friday and Mrs. Lillie, we do say that whatever
circumstance led to the appointment of Mr. Powell, the Nation will richly benefit
from it.

The only possible factor that could reasonably be said to be on the negative
side in viewing Mr. Powell as a Supreme Court nominee is his age, 64. Both
Gov. Linwood Holton and Virginia’s U.S. Sen. Harry Byrd said yesterday that
the Nixon administration on several recent occasions had expressed some thought
that younger nominees should be sought for court vacancies. But as we said in
an editorial in this paper Oct. 3, in light of Mr. Powell’s superb qualifications
“the President could well decide that the age factor is outweighed by other
considerations.”

That is exactly what happened. Referring to the fact that some people had
said that Mr. Powell is too old. Mr. Nizon declared: “Ten years of him is worth
30 of anyone else.”

Time, we are confident, will prove the President right.

[Editorial from Times-Herald, Newport News, Va., October 23, 1971]
(7)
ExcEprioNan NOMINATION

Now and then, in the passage of time, one comes across quiet men of indefinable
stature, men stamped with an aura of ineffable brilliance, of a permeating compe-
tence that radiates a subtle capacity for leadership.

Such a man is Richmond’s Lewis F. Powell, nominated by President Nixon,
along with Arizona’s William H. ERehnquist, to the current vacancies on the
Supreme Court.

t was then, twenty years ago that the accomplished Richmond lawyer crossed
our path, in the days when Prince Edward County and J. Lindsay Almond
were steering an uncertain course through uncharted depths toward the Supreme
Court decision of May 17, 1934. Powell had helped to write the new charter for
the capital city, he was then on the Richmond School Board, as its chairman.
It was here that he was to develop an abiding interest in education which was
recognized by Governor Almond, who named him president of the Virginia State
Board of Education during his eight years of service on that body. We remember
Powell as a solid rock of reason against the swirling currents of emotion that
clouded the various sehool-related issues that rose out of the Court’s decision to
overthrow the doetrine of “‘separate, but equal” rights for Negroes.

On every hand, his fellows immediately recognized his very special qualifications
of leadership, and the passing years saw one after another responsibility handed
him. The list is awesome: president of the American Bar Association, the College
of Trial Lawyers, the American Bar Foundation. President Johnson named him
to the President's Crime Commission. He and 16 others were named to a com-
mittee to establish minimum standards for the administration of criminal justiice.
Powell was a member of the President’s Defense Commission, a student of our
military needs.

But to Virginia, where his family has lived since the Revolution, these accolades
were not surprising, for had he not led his class at Washington and Lee from his
undergraduate days through to the time when he was awarded the doctorate?

Virginians know him, too, as o stout conservative dating from the days of the
elder Byrd from Winchester.

Many were disappointed when Powell removed himself from consideration when
the Haynesworth and Carswell nominations produced such bitter divisiveness in
the Senate. These supporters felt Powell might well have restored some of the
lustre to the tarnished image of the Court.

Ceriginly this towering judieial intellectual, truly a 20th Century Rennaissance
man of many parts, offers the Court a restoration of the classie funetion, which
i~ nosirict interpreiation of the Constitution. Even in the dark davs of 1954, when
it secmed the Court was bent on destroying the social fabric of the nation (as
subscquent events proved it very neariv has) Powell «lood in Richmond quietly,
adamantly telling his associates that the Court decision ix in faet the law of this
eountry until Congress and the states pursue the coustitutionaliv-nuthorized
processes for changing that law.
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His judicial philosophy, weighed in light of recent Court permissiveness and the
tendency to legislate instead of adjudicate, is contained best, we should think, in
a discourse he made regarding civil disobedience shortly after stepping down from
the presidency of the ABA:

“America needs to awnken to its peril” he said. ‘It needs to understand that
our society and system can be destroyed . . . The rule of law in Amerieca js
under unprecedented attack.

“There are, of course, other grave problems and other areas calling for deter-
mined and even generous action, The gap between prosperous middle classes and
the genuinely underprivileged, both black and white, must be narrowed. Many
mistakes have been made in the past, and there is enough blame for all to share.
But we have passed the point where recrimination and hitterness will solve
problems,

“We must come to grips realistically with the gravest domestic problem of this
century. America has the resoureces, and our people have the compassion and the
desire, to provide equal justice, adequate education and job opportunities for all.
This, we surely must do.

‘At the same time, we must avoid the mindless folly of appeasing and even
rewarding the extremists who incite or participate in civil disobedience. There
must be a clearer understanding that those who preach, praetice and condone
lawlessness are the enemics of social reform and of freedom itself. In short, the
onc indispensable prerequisile to all progress is an ordered socicty governed by
the rule of law.”

It is not surprising that Powell’s name has surfaced before. It appeared here
earlier this year, even as other strict constitutionalists cast about for candidates
of menumental siature to help the Court regain its public acceptance. Then, to
be honest, Powell’'s own wishes caused its withdrawal. More recently, the Presi-
dent’s accent on vouth seemed to except Powell, whose friends will never helieve
he is 64, [Iis modesty, consummate grace and unfailing facility of manner mark
him as one of those ageless men from whom his friends benefit immensely.

We have remarked upon Lewis F. Powell at length, for which we beg your
forebearance, Of Mr. Rehnguist, perhaps more at a later time, After the hatchet-
men of the liberal persuasion and the army of Democratic presidential candidates
are through with him,

Meanwhile, the Senate should be moved to advise and consent to these nomina-
tions, for the President has very deftly disarmed his crities by offering two good
names for approval.

r————
[From the Roanoke Times, Oct 23, 1971]
(8
Hooray For Mg, PoweLL anp Mz, Nixoxt

After a dismal parade of mediocre possibilities for the United States Supreme
Court, President Nixon has refreshed the scene by nominating Lewis F. Powell,
of Richmond, former president of the American Bar Association; and William F.
Rehnquist, an Assistant Attorney General of the United States.

Mr. Powell’s qualifications need not be reviewed here; they have been presented
in detail in the news and interpretative columns. He will be an asset to the Supreme
Court, The SBenate may review Mr., Rehnquist’s qualifications in more depth.
The problem is whether, in making some presentations to the Congress, he fully
agreed with the debatable views of his client, the Department of Justice, and the
White House,

In the general state of euphoria produced by what is, as compared to what might
have been, a kind word should be said for Attorney General John Mitchell, the
chief searcher for Supreme Court prospects. Like St. Paul on the road to Damascus,
he seems to have been struck by a vision—in this case the vision ihat there ought
to be quality on the Supreme Court of the United States.

In the case of St. Paul, the conversion was long-lasting and beneficial, If
Mr. Mitchell’s conversion is similarly permanent and dynamic, he will be of
great assistance to the President and to the nation. The Senate might well con-
sider getting on with the confirmation process. The court neccs to be at full
strength.
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[Fiom the Virginian-Pilot, Oct, 23, 1671
{9)
Goop CHoices For THE COURT

If all’s well that ends well, then the remarkable events that led to President
Nixon’s nomination of Lewis F. Powell, Jr. and William H. Rehnquist to the
Supreme Court were in good order. Alr. Powell’s fellow-Virginian, Representative
Richard H. Poff, came off sadly bruised, it is true, and Hershel H. Friday of
Arkansas and Mildred L. Lillie of California fell from obsecurity io derision. The
American Bar Association won a case and lost a client. But the overriding out~
come of some puzzling Presidential politicking and somc controversial lawyer-
committee judging was to place before the Senate the names of two men who
appear to be exceptionally equipped io fill the great voids left by the resignations
of the late Justice Hugo Black and of Justice John M. Harlan,

Mr. Powell, indeed, should become what the Court now lacks: a giant, His
professional siccess is well-documented ; a member of a prestigious Richmond law
firmm, he has been president of the American Bar Association, the American College
of Trial Lawyers, and the American Bar Foundation. Also, he has been publicly
honored for his service to public education as Chairman of the Richtmond Sehool
Board and a member of the State Board of Education. His race-affairs record,
which a Southerner hefore the Senate must expeet to be examined harshly, was
built on good sense and good conscience; possihly Mr. Powell’s outstanding con-
tribution to Virginia was his leadership in the quiet sabotage by a business-
industrial-professional group of Senator Byrd’s Massive Resistance,

Mr. Nixon in announcing his choices for the Court linked them to his own per-
suasion that recent decisions there have weakened the peace forces against the
criminal forces in society. That was an inadequate introduction to the Nation of
Mr. Powell’s judicial philosophy—and, ne doubt, of Mr. Rehnquist’s as well.
Mr. Powell was president of the A.B.A. in the period when individual rights were
being reinforced by a series of landmark criminal-case decisions, and more than
once indicated personal dissent. As a member of the Kantzenbach Commission on
Law Enforcement and Administration of Justice, he joined several colleagues in
expressing “Additional Views” concerned with “whether the scales have tilted in
favor of the accused and against law enforcement and the public further than the
best interest of the country permits.” But consistently Mr. Powell has insisted
that ‘it is fundamental to our concept of the Constitution that these basic rights
[spelled out in the Bill of Rights] shall be protected whether or not this sometimes
results in the acquittal of the guilty.” Balance has been his objective. Fairness has
been his creed. Scholarship has been his guide.

This facet of Mr. Powell’s thinking inevitably will be explored out of a suspicion
that Mr. Nixon, having lost to Senate inquiry and general outrage at least three
Southern strict-constructionist prospects for the Court, has come up with a polite
but hardnose law'n’order ascetic. Mr. Rehnquist’s connection, as Assistant
Attorney General, with the Nixon Administration’s tough police legislation may
further the illusion.

Mr. Powell of course would have been on the Harlan and not the Douglas side in
Escobedo and Miéranda. But any attempt to identifv him with one segment of the
Court’s business would be to over-look the range of his experiences, his expertise,
and his wisdom. Whatever issue that Mr. Powell as a Supreme Court Justice might
consider, one may be certain, would be judged by him on its merits and the appli-
cahle law. Mr. Rehnquist, from what we can gather, similarly is a case man rather
than a doctrinaire.

Both nominees, in any event, have distinguished themseives as students, as
lawyers, and as public figures. The unusual cirecumstances of their selection—
without White House consultation with the A.B.A., whose judiciary committee
had rejected a slate of candidates—should not obscure Mr. Powell’s proven great-
ness and the younger Mr. Rehnquist’s foundation for attainment,
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[Editorlal from the Daily Press, Newport News, Va., October 23, 1971}
(10)
SuvumoNeED To SERVE

When President Nixon, early in his administration, was pondering choices to
fill Supreme Court vacancies, the name of distinguished Richmond attorney Lewis
F. Powell Jr. was on his list of prospects; that he was passed over then could not
have been because of any lack of merit. The chief executive’s thoughts were
directed toward elevaling of men already serving at the intermediate level of the
federal courts structure

When two additional opportunities developed a few weeks ago, for the President
to restore balance to the Supreme Court, he centered his selection process on men
below the age of 60, on the basis that while maturity of judgment is all-important,
vounger men of his choosing would presumably have more years in which 0
serve the nation in accordance with the strict constructionist philosophy.

30 it seemed that Mr. Powell, despite his outstanding credentials, would again
be shunted aside, and particularly so when the names of six men and women were
subniitted to an Ainerican Bar Association whose stature would not equal the
vastly respected Virginian.

So it was a great surprise to the nation when Mr, Powell was singled out as
one of two nominees, though the ABA group’s rejection of the administration’s
entire list of prospects left open the possibility that the President would turn to
others to prevent a long and bitter confirmation battle in the Senate. But seldom
has a bolt from the blue been of more obviously beneficial effect, and while the
ABA committee angered the President by its refusing to endorse any of his
original choices, this evolved into an indisputable boon for the American people.
Everything in Mr. Powell’s career as a lawyer and in a wide range of public service
points to his being a truly brilliant choiece.

As for the age factor, Mr. Powell keeps himself in superb physical condition,
much more so than many a much younger man, and, as Mr. Nixon commented,
he ean provide more service to the country on the Supreme Court in 10 years than
others might in 30.

The second nominee offered by Mr. Nixon, Assistant Attorney General William
F. Rehnguist, is, like Mr. Powell, a judicial conservative. Among his responsi-
bilities in government has been that of looking into the legality and constitu-
tionality of all constitutional law questions in the executive branch. He is not so
well known on the legal scene as (iewis Powell, a former president of the ABA;
indeed it has been lesa than three years since he was a relatively obscure Phoenix
lawwver, But he has gained much favorable attention as an outstanding legal scholar
since then. We are obviously not as conversant with his capabilities and record
a3 with those of Mr. Powell, but Assistant Attornev General Rehnquist looks to
be of much superior calibre to any of the six previously mentioned. This appears
also to be the overwhelming view in the Senate, where confirmation of both
nominations looks like a certainty without the bitter wrangle into which the
president for a time seemed to be headed.

[From the Lynehburg News, Lynehburg, Va., October 24, 1971}
(11
Mr, Nixon NominaTes PoweLL, REnnquist

Judiecial conservatives will be heartened bv President Nixon’s nomination of
Lewis F. Powell Jr. of Richmond and William H. Rehnquist of Milwaukee and
Phoenix for the U.S. Supreme Court. Both have rated the “strict constructionist’”
views that Mr. Nixon has insisted upon in his Supreme Court appointees.

One must bear in mind that a judicial conservative is not, ipso facto, a political
conservative—although this would seem to be the case with these two lawvers.
The late Justice Hugo L. Black was a strict construetionist on the Bill of Rights—
although a potitical and judicial liberal on other Constitution issues,

Mr. owcgl’s record is by far the more impressive, bui then he is 64 while Xr.
Rehnquist is but 47. A native of Suffolk, graduaie of Washington and Lee Univer-
sity and law school, Mr. Powell is a former president of the American Bar Associn-
tion. Of egual importance in regard to his qualifications is his service on the
Richmond and Virginia school boards where he demonstrated a profound concern
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for public education and took a moderate stand on racial matters. This experience
should prove invaluable on the Court, mired in the muck of its recent rulings
disrupting the educational process.

His public statements on law and order and justice are especially reassuring:

“The key problem is one of balance,”” he has said. “While the safeguards of a
fair trial must surely be preserved, the right of =ociety in general and of each in-
dividual in particular to be protected from erime must never be subordinated to
others’ rights.”

Mr. Powell also rendered his country an invaluable service in 1970 when he and
six other members of the President’s Blue Ribhon Defense Panel issued a supple-
mentary report warning of the growing Soviet nuclear menace.

kntitled *“The Shifting Balance of Military Power,”” the reports warned that “It
is not too much to say that in the 70s neither the vital interests of the U.S. nor the
lives and freedom of its citizens will be secure . . .

The report concluded that unless the U.S. aets to redress the imbalance
it “, .. will become a ‘second rate’ power subordinate to manifest Soviet mili-
tary superiority. In that case, the world order of the future will bear o Soviet
trademark, with all peoples upon whom it is imprinted suffering Communist
repressions.’’

Over the years this newspaper has had occasion to comment enthusiastically
upon statements made by Mr. Powell—most of them addressed to the subject of
the rule of law instead of the rule of men.

We are not as familinr with Mr. Rehnquist’s public record, but some of his
statements quoted in the first press reports of the nominations are gratifying,
indeed. He has attacked radical protestors as the ‘‘new barbarians,” and noted
that “ourfreedom exists by reason of the law’s guarantee that others must respect
it.”” As does Mr. Powell, he appears to take the view that rights impose respon-
sibilities—of which the first is to maintain those rights for all others.

As the President noted, their responsibility as justices of the nation’s highest
eourt will not be to him, or to any political creed, but to the Constitution. That
document, of course, embodies a very definite political philosophy: it emphasizes
individual rights and respongsibilities and is based upon the premise that oll rights
derive from the people, that government exists only upon the consent of the
governed.

We would like to add a footnote: It is reassuring, also, that Mr. Nixon has
deeided to end the policy of secking the approval of the American Bar Association
before nominating justices to the Supreme Court. The Constitution impowers
this responsibility upon the President, with the consent of the Senate. Any delega~
tion of this responsibility, of this authority, to a private professional organization,
no matter how well qualified, is a clear violation of the Constitution. It would be
wise to seek the views of the ABA, as the views of other organizations and indi-
viduals, but only for guidance. No one should be given what amounis to a power
of veto. Supreme Court justices cannot be ereatures of the ABA, any more than
creatures of the President or the Senate. They must be their own men, whose only
allegiance is to the Constitution. To the degree that it is, to that degree will the
people prosper.

{Editoriatl frem the Sunday Star, Washington, D.C., Oct. 24, 21971)
(12)
THosE SURPRISING SUPREME COURT NOMINATIONS

To the astonishment of almost everyvone, including the American Bar Asso-
ciation’s judiciary committee, President Nixon has named to the Supreme Court
Lewis F. Powell, Jr., of Virginia, and William H. Rehnguist, of Arizona. On the
basis of the facts as presently known, both men are eminently qualified.

Early speculation had eentered on Representative Richard H. Poff, a 10-
term Republican from Roanoke who had sought nomination for a number of
vears., The Virginian was actively opposed by some civil rights and labor leaders
and his opponents pointed ont that he did not come close to meeting the high
professional standards for the judiciary which he had urged Congress to write
into law: Poff withdrew as the ABA’s judiciary committee was about to consider
his gualifications.

Mr. Nixon next sent to the committee, chaired by Lawrence E. Walsh, the
names of six candidates, with instructions to concentrate its scrutiny on two
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of them, California Jundge Mildred L. Lillie and Arkansas bond attorney Her-
schel H. Friday.

When the ABA committee refused to recommend either Friday or Mrs, Lillic-—
and the results of their deliberations became public.—Mr. Nixon by-passed
the committee and went on nationwide television Thursday night to announce
his nominations of Powell and Rehnguist.

This is neither the time nor the place for a discussion of Friday’s or Mrs. Lil-
lie's legal credentials. Suffice it to say that the procedure of submitting the names
of nominees to the ABA’s committee in advance, agreed %o last summer by
Attorney General Mitchell, proved a poor way to establish a eandidate’s qualifi-
cations, inflicting unnecessary embarrassment and professional damage on both
Friday and Mrs. Lillie, not to speak of the other four candidates.

There is, of eourse, no constitutional provision for the ABA to rule on any
judge’s qualifications. The responsibility for an appointment to the Supreme
Court rests with the President and cannot be shared with any other body. Cer-
tainly the President has the right, perhaps the ohligation, to seek and possibly
act upon the advice of distinguished attorneys in such matters, But in view of
the leaks in the “‘confidential’’ deliberations of the commitice, we fecl the President
was right to instruct the attorney general to terminate the ill-slarred experiment.

In naming the 64-year-old Powell to the court, Mr. Nixon is fulfilling his fre-
quently restated vow to place a Southerner there, a matter of particular ur-
gency with the retirement and death of Hugo L. Black.

The shy and courily Richmond attorney, who reportedly turned down nomi-
nation for the seat presently held by Associate Justice Harry A. Blackmun,
has ample intellectual and professional credentials: Phi Beta Kappa, first in his
law ¢lass at Washington and Lee, a master's degree from Harvard, former presi-
dent of the ABA (1964-65), of the American College of Trial Lawyers (1969)
and of the American Bar Foundation (1969-71).

As chairman of Richmond’s school board in the emotion-charged years from
1952-61, Powell, who is a Democrat, charted a moderate and reasoned course
in desegregating the schools of the capital of the Old Confederacy. As 88th pres-
ident of the ABA, he played a key role in bringing that body behind President
Johnson’s program of federal support for legal aid to the poor.

On law-and-order matters, he appears to be hard-ncsed and, in our view,
this is no bad thing. While he has supported the right of every accused person
to a fair trial, he has placed great stress on ‘‘the rights of citizens to be free of
criminal molestation” in an age which he has described as one “of excessive
tolerance,” to all of which we say amen. His expetience in corporate law will be a
real asset to the court.

Rehnquist, at 47, is too young to have achieved the national reputation which
Powell enjovs within the legal fraternity. But his academiec reputation is the equal
of the older man’s. Born in Milwaukee, he picked up hizs Phi Beta Kappa kev at
Stanford, where he also finished first in his lJaw school clazs.

In 1952 he came to the Supreme Court to elerk for the late Associate Justice
Robert H, Jackson, A Goldwater Republican, Rehnguist practiced law in Phoenix
before joining the Justice Department in 1969 as assistant attorney general in
charge of the Office of Legal Counsel, a post deseribed by the President Thursday
as making him ‘“the President’s lawyer’s lawyer,” or legal father-confessor to
Mitchell.

Because he had the good fortune to be born in Wisconsin, edueated in California
and employed in Arizona—and has never held elective office—it is unlikely that
any racist skeletons will be discovered in Rehnquist’s closet. But he has been the
legal architect of many of Mitchell’s most controversial policies, including those
dealing with police surveillance, the handling of anti-war demonstrations and the
general toughening of eriminal procedures. He is, in fact, a conservative theoretician
who is bound to draw some flak from Senate liberals.

But while Rehnquist's record as an assistant attorney general is legitimate fuel
for thoze who would light fires of opposition to him, that record is no sure indication
of how Rehnquist might vote on the eourt when he is his own man. And his
intellectual qualities and youth surely promise at least the possibility of devclop-
ment into a great jurist,

The initial reaction to Powell and Rehnguist, both on the Hill and elsewhere,
has ranged from cautiously favorable to enthusiastic. This, of course, will not
last. It is reasonably safe to predict that both civil rights activists and elements
of organized labor will oppose Powell. Civil libertarians will try to make things
hot for Rehnquist. In the hell hath no fury department, Women’s Lib will be
after both nominees.
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As has been indicated, the academic credentials of both men seem oxcellent.
As to their professional qualifications, the only valid eriticism that could be made
of either is that neicher has any experience on the bench. Nor did seven of the
12 Supreme Court justices recently rated as “great’” by a panel of 65 academic
experts examining the records of 96 of the 98 men who have served on the court.
In any case, Mr. Nixon's two previous appointments, of Chief Justice Warren
Burger and Blackmun, went to sitting judges.

The latitude which the Senate should have in granting or refusing confirmation
on political grounds is subject to dispute. Clearly, the Presidenl does not and
should not have the same total freedom to naine justices as he does cabinet
members. The latter, in historical terms, are for but a day and serve at the pleasure
of the President. The former, onee they are confirmed, are on the Supreme Court
for life and are cxpected to function as members of an independent, eoordinate
branch of government. Justices are not, in short, the President’s men; they are
and ought to be their own men, owing allegiance only to the Constitution, the
nation and their consciences.

Nevertheless, when a President nominates men whose intellectual and profes-
sional qualifications are clear, men who are free of the taint of corruption and
whose political views cannot be characterized as being of cither the extreme
right or the extreme left, then a strong presnmption operates in favor of the
President’s nominees, It is, in short, up to the Senate to demonstrate that the
nominees are morally or intellectualiy unsuitable. Tt is not up to the President
t0 prove that there is no finer juriat in the land,

We do not have at our disposal at this time sufficient information %o give our
fuli and ungualified endorsement to either Powell or Rehnguist and we will
return to the subject as the Senate debate develops. But on the basis of what is
known at this point, both men would seem worthy to sit on the Supreme Court.
The President did well to naine them and the Senate ought to approach the debate
on their confirination with a largeness of spirit and lack of political rancor worthy
of the upper house. We helieve 1t will,

[From the Progress-index, Petersburg, Va., October 25, 1971]
(13)
TWO ADMIRABLE NOMINJ.TIONS

Not long ago we wrote something hete, in comment on speculation over names
suggested for the Supreme Court, about the difference between notoriety in the
sense of being widely known and distinetion in the sense of eminence of
achievemnent.

It was suggested by comments to the effeet that the President in making
nominations to the Supreme Court should seek out persons who are widely known,
as if that were the test of fitness and proof of qualifications. Notoriety can be
good or bad, while distinetion can exist without taking the form of notoriety.

In making his two nominations to the Supreme Court, President Nixon has
honored the diffcrence which we were discussing and has applied the criterion
which impresses us as more important for the purpose. To be sure, there is nothing
obscure about Lewis F. Powell, Jr., Richmond lawyer and former president of the
American Bar Association, and William H. Rehnquist, an assistant attorney
general. Yet neither bears a name which evokes instant recognition of some kind
or other throughout the land while both have credentials which are readily
apparcut.

From law school days to the present the two exhibit evidences of the word
“excellence’” which now so often is bandied about, sometimes in usage which
mikes for wonder whether the user has any idea what “excellence” cver means.

Although the generalizations apply to both nominees, it is the nomination of
Mr. Powell which gives especial satisfaction in this part of the eountry. His name
has not gone unmentioned in the speculation—a few weeks ago a national news
weekly published his picture among others—but it has not been juggled in the
line-ups like the name of a horse in an approaching race. Indeed one might have
suspected that the lack of a political background wonld disqualify him fiom any-
thing more than respectful mention.

That it was not so is cause for rejoicing. He is a snecessful lawyer, a legal schola,
and a leader in organizations of his profession. Bevond that, he is a person of
broad and philosophical interests and a man who has given important service
to public causes.
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Mr. Powell is described as a judicial conservative. Probably ‘“‘conservative’”
should be applied as a general adjective, but our inpression is that, like quite a
few conservatives, he is more given to studying problems on their merits than
in a.ppli;ing readymade opinions found hanging on a party line.

The President’s comment that Mr. Powell is not just a Virginian strikes us as
supererogatory. We suppose it may be in order to view of the rampant and often
$0 unnecessary sectionalism which flourishes in the country today, owing largely
to the fanning of its fires by irrcsponsible politicians.

The recent and heavy-handed criticism of the President that he was seeking to
downgrade the Supreme Court, indeed to the extent of tryving to undermine the
form of government, is absurd and unjust in light of the two nominations which
he has made. Plainly he is hoping to improve the quality of the Supreme Court,
not plotting to subvert it.

Awaited with interest is how the established opponents of his nominations will
treat the two which have just been made. They may be sharpening their knives,
getting the tar and feathers ready, or putting up the gallows.

But it is awfully hard to see how they could go into that act this time.

[From the aily News-Record, Ilarrisonburg, Va., Octoher 25, 1971}
(14)
Ax ExceuiLerr CHoich

President Nixon’s announeement Thursday night that he was nominating
Lewis F. Powell Jr. of Richmond to the Supreme Court of the United States is
most welcomed news. We cannot think of a more able person to sit on the highest
court of the land.

Mr. Powell, a native of Suffolk, was admitted to the Virginia Bar in 1931 after
cramming three years of law school at Washington and Lee into two. He was
president of the Richmond Bar Association in 1947-48 and in 1964 served as
president of the American Bar Association, one of the highest distinctions an
attornev can receive.

Mr. Powell, no opponent of change but one who calls for it within orderly
process, contributed greatly to legal aid for the poor while ABA president. In
comments on sweeping eourt decisions protecting the rights of the accused, he
has reminded legaf) theorists that, while rights of the accused are important,
soeciety must protect the rights of victims of crime too.

His term as head of the American Bar Association came at a time of much ¢ivil
unrest. He was a Southerner and ordinarily might have been the target for those
charging prejudice at every turn. Yet his quiet but effective approach disarmed
would-be ¢rities, and hig leadership was hailed nationally.

We are confident the Senate will eonfirm this excellent appointment. We only
hope it will be accomplished in short order without emotionalism because he is a
Southerner. Certainly his record deserves this.

[A elipping from VPA News-Clip Bureau, Richmond, Va., in the World-News, Roanoke, Va.,
October 23, 1971]

{13}
CurTaiN oN ConNrFounDiNGg Court Issur?

The Nixon Administration—after a series of tumbles, feints, back flips and hand-
stands—has managed to land upright in its Supreme Court nominations.

The agony and eestasy that the administration has put the nation through the
past several weeks (partly of its own doing, partly through the new system of
checking out prospective court members) makes the period one of the most con-
fusing in Supreme Court history.

But in view of somc of the recent possibilities mentioned by the administration
and hinted by Members of Congress, the choice of Lewis Powell, a Virginian and
past president of the American Bar Association, and Asslstant Attorney-General
William Rehnquist must rank high.

Both men are respeeted in legal circles, both are known for their careful pres-
entations bhefore the har’s bench and congressional commitlee and both are
thoroughly at home with constitutional questions.
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Both men fit the President’s notion of conservatives, though neither is the kind
of doctrinaire footnote-flogger who is likely to incur the wrath of the coalition that
formed about the nominations of Harrold Carswell and Judge Haynsworth,

Because both men appear to be well qualified for the high court, there is a sense
of relief, a feeling that now, at last, the whole question can he laid to rest.

But other nagging questions still hand around, like whiffs of powder after a
battle. What was all that twisting and turning, backing and filling about, anyway?
The administration, by letting the ABA know that it would no longer be in need
of its services in screening prospective court nominees, is apparently trying to put
the major blame on the A%A system that Attorney General Mitchell decided upon.

But though there were doubtless leaks in the process by which the committee
of the ABA looked into the long list of potential nominees, we find it difficult to
believe that at least part of the trouble didn’t stem from the constant scurrving of
the administration. Several of the names were ctedited to administeation sources.

The administration, in exasperation, has goue too far, we believe, in seuttling
the ABA review system. That some leaks are inevitable, as the ABA warned, is
true; but some leaks are possible in any system. The ABA review has had time to
do little more than get its feet wet, and the administration shouid have sought to
tighten up the present svstem rather than tossing it ont.

"There is one other burning question for southerners: Can a conservative nominee
from below the Mason-Dixon line make it through the mean 'ol Senate? Sen.
William Spong thinks Mr. Powell can make it, and we have a distinet feeling, and
a special hope, that he is right.

[From the Virgima-Tennessean, Bristol, Va., Octoler 23, 1971]
(16)
THaE Two NoMINEES As WE Seg It

President Nixen has played it relatively safe and as a result his two nominees
to the U.5. Supreme Court will probably be confirmed by the Senate.

Lewis F. Powell Jr. and William H, Rehnquist are both so unknown nationally
that the average man in the street probabiy isn’t going to react one way or the
other.

But especially in Mr, Powell, President Nixon has found that rarity he has been
seeking for so long—a prominent, conservative southerner who does not have the
taint of bitterly fighting racial integration.

Indeed, Mr. Powell is probably only one of a handful of prominent southerners
who has a clean record, so to speak, on the issue of race.

To Mr. Nixon’s benefit, obviously, is the unusually high regard with which Mr,
Powell is held in the legal field, not only in the South but all over the nation. A
Demoeract, he is not likely to set off much if any partisan squabbling and Republi-
cans who might like to see both nominees of their own party are likely to keep
quiet if it looks like the Senate will approve Mr. Nixon’s choices. They would prob-
ably keep silent rather than risk setting off any bitter partisan fighting.

But for the average citizen the names of Rehnquist and Powell mean nothing.
Ar. Powell’s reputation is almost exclusively confined to the legal profession
and those members of Congress who have had association with the American
Bar Association or the College of Trial Layers.

By the same token Mr. Rehnquist’s reputation is eonfined mostly to the federal
government because of his role as an assistant attorney general,

Perhaps this is good, perhaps not, but it is essential that qualified replacements
be named quickly to the Supreme Court becanse of the backlog of cases including
a long anticipated historic ruling on the legality of capital punishment,

It 1s no snrprise, really, that President Nixon chose relative unknowns. Indeed,
of all his nominees and potential nominees, only Judge Clement Haynsworth and
U.S. Sen. Robert Bird really had any degree of general name identification.

The nominees, if approved, would serve Mr. Nixon’s intended purpose of
injecting n conservative balance to the Supreme Court which has leaned toward
liberal interpretations of the Constitution since President Roosevelt “‘stacked”
the Court during the New Deal.

But as we know vears on the court can change a man’s philosophy as with the
late Hugo Black who had onee belonged to the Ku Klux Klan while in Alabama
and yet was the chief architeet of many of the rulings which have stirred the ire
of the KKK ever since.

We don’t expeet prolonged debate over the two nominees, Mr. Rehnquist has
angered some Senators because of his view that President Nixon has alinost un-
limited executive powers and because of his advocacy for the use of wire-tapping.
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But if those two points bepin to develop into a battle, Administration forees can
probably make a good case that Mr. Rehnquist was mainly doing his job and
that his views as an assistant attorney general do not absoluteiy reflect his true
views on these subjects.

The biggest disappointinent, perhaps, is that Mr, Nizxon did not name a
woman, especially after dropping broad hints that he would. But there will be
other vacancies, perhaps sooner than expected.

Meanwhile, we hope for speedy approval of the two nominees,

[A chpping from ¥PA News Clip Bureau, Richmond, Va., In the Northern Virginia Daily, Strasburg, Va.,
Oct. 23, 1671]

(17)
HigELY QUALIFIED

President Nixon’s nomination of Lewis F. Powell, Jr., of Richmond, for one of
the vacancies on the United States Supreme Court is an event in which all Vir-
ginians can take pride.

On at least one occasion in the recent past Mr. Powell was mentioned as a
possible nominee to the high court, but this time his was not among those names
sent to the American Bar Association by the White House for qualification cheeks.
Thus, his nomination came as something of an unexpected development in the
Supreme Court sweepstakes,

However, there is little doubt, in Virginia or elsewhere, as to his qualifications
for the high bench, Mr. Powell is nationaily recognized for his ability in the field
of jurisprudence. His services as president of the Richinond Bar Association, the
Amorican Bar Association, and the American College of Trial Lawyers attest to
the high regard in which his colleagues in the legal profession hold him.

These attainments added to a lifetime of highly valuable civic services to the
city of Richmond, the state of Virginia, and the Nation, mark Mr. Powell as a
candidate who will grace the high court.

The very able Chief Justice Warren Burger, appointed in 1969, was the first
Virginian to serve on the high court bench since 1860. Myr. Powell would be the
second, and in our opinion his appointment would be as richly deserved.

We hope that confirmation of this distinguished Virginian by the senate will
come swiftly.

[A clippmg from VPA News Clip Bureau, Rz)chmond, W]\., in the Covingten Virginian, Covington, ¥a.,
ct. 25, 1971

(18)
TrE THEME oF EXCELLENCE

When he announced his two Supieme Court nominees in a surprise broadcast,
President Nixon took oceasion to stress the theme of outstanding cxcellence as
the great requisite for service on the court. Obscrving that its members ought to
be among our very best lawyvers, the President remarked that ‘‘the Supreme Court
is the fastest track in the nation.”

This commendable stress on excellence apparently motivated Mr, Nixon in
making his choice. Had he given this consideration more weight at the start of
the search for persons to fill the court vacancies, the whole embarrassing business
of having earlier prospects rejected by an American Bar Association committee
might have been avoided.

Lewis F. Powell of Richmond, Va., is an able and greatly experienced trial
lawver who served as president of the American Bar Association a few years ago.
In past years he has often been mentioned as a Supreme Court possibility, and his
name came up again when Justices Black and Harlan resigned in September.

William H. Rehnquist, an assistant attorney general who had previously
practiced law in Phoenix, Ariz., for 14 ycars, had not been rumored as o possible
choice, his nomination eame as a surprise to observers, ineluding members of the
Senate, In his Jnstice Department post he is said to have served capably as (in
Mr. Nixon’s words) “the chief interpreter of the Constitution for the whole gov-
ernment.” He is held in high esteem by many fellow members of the Arizona bar,
inecluding some who disagree with his conservative philosophy.
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Both Rehnguist and Powell stood at the head of their respective law classes,
and have since done much to bear out that early indication of quality. Kach of
Mr. Nixon's choices, then—and this is said without regard to their attitudes on
eivil rights and related muatters, which wilt be serutinized in due course—is a man
of stature who seems basically well qualified for the court.

The same could not be said for the four men and two women whose names the
President had earlier presented to the American Bar Association for its assess-
ment. Whatever their capabilities, none measured up to the high stendards MMr.
Nixon is now insisting upon. Sen. Robert €. Byrd, for example: far from being
one of the nation’s top lawyers, he is a night school product who has not practiced
law. When things boiled down to Herschel H. Friday, a Little Rock bond lawyer,
and California Appeals Court Judge Mildred L. Little, the ABA committee gave
both a rating of “not gualified.”” The lesson of the Haynesworth and Carswell
episodes is thus reiterated : excellence, not polities, should be the top consideration.

[A elipping from VPA NewsClip Bureau,o I%icg'rm(ilgl'?f} Va., in the News-Gazette, Lexington, Va,
cf. 27,

(1
Tur PowpkLl, APPOINTMENT

President Nixon has been charged in some quarters with a penchant for appoint-
ing mediocrity to public office, but he certainly did not follow that precedent in
nominating Lewis Powell for the United States Supreme Court. We can think of
no better qualified appointee.

Mr. Powell began his distinguished career early, while he was a student at
Washington and Lee. Here he was elected president of the student body and after
leading his law class was named to Phi Beta Kappa. He spent six years at the
college here, completing his academie course in 1929 and law studies in 1931.

He has often revisited the cammpus both as an alumnus and a member of the
university board of trustees, and more recently beeausc he has a son who is a
sophomore in the present student body who plays on the football team, Mr,
Powell has many warm friends in Lexington who will be highly gratified thai his
outstanding abilities in the ficld of law have been properly recognized.

Powell is a Demoncrat, but a conservative one and a strict constructionist of
the Constitution. One of his strongest feelings of late has been that the vietim of
lawlessness is not properly protected and compensated. He may be expected to
trv to rectify this situation that has tended to give maximum preteetion to the
criminal.

In the field of public service the scholarly laws er has also made an ontstonding
contribution. He has been chairman of the Riehmond Schoel Board and president
of the Statc Board of Education during a time of great stresses because of minority
problems. He helped fnaugurate the suecessful Richmond council-manager forn
of government as chairman of the Richmond Charter Commission. He served
eonstructively as a member of the President’s Crime Commission in 1967 and the
President’s Blue Ribbon Defense panel which made a report last vear.

A member of Richmoud's most respecied law firm, he has been president of
the Richmond Bar Assoeiation, president of the American Bar Association and
president of the American College of Trial Lawyers. He is a moderate on questions
of civil rights.

Except in the eyes of those taking extreme positions, it is generally agreed that
he will add strength and prestige to the Court. It may be anticipated that he will
be confirmed gpeedily by the Scnate with little opposition.

A chippang from VP A News Chip Burean, Richmond, Va., 1 the Catrol! News, Hillsville, Va,, October 28,
1971]

(20)
PowEeLL aND REHNQUIST

The process of a president appointing replacement justices to the U.S, Supreme
Court—with the only approval required—that of a majority of the Senate—may

69-267—71—S8
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never be a foregone conclusion again, and this is good. However, the recent
skeet-shooting procedure of “toss them up, shoot them down’ ean only undermine
confidence in the nation’s highest court. Somewhere there is a middle ground,
where responsible senators may endorse the right men for the high court, free
from political considerations and the pressures of too much early publicity.

Last Thursday, Oct. 21, President Nixon nominated 64-year old Lewis F.
Powell of Richmond and 47-year old William Rehnquist as his latest selections
for the Supreme Court.

Powell, a practicing attorney since 1931, is a former president of The American
Bar Association. The president was high in praise, saying:

‘. . . Like Chief Justice Marshall, also of Virginia, Powell is recognized as
a man who will represent not just Virginia and the South but all America.”

Nixon said he rated Rehnquist as ‘“having one of the finest legal minds in the
whole country today,” and praised him as being “at the very top as a constitutional
lawyer and a legal scholar.”

Both men were described by the president as ‘‘conservatives, but only in a
judicial, not a political sense.”

U.8. Attorney General John Mitchell announced that his office is ending the
practice of consulting the American Bar Association before making nominations
to the court to avoid further “premature publication of information” on the list
of possible nominees., This does not mean creation of a new policy, but a return
to an old one.

Extremely careful screening of candidates by the president and his advisors
before submitting nominges to the senate for approval, and responsible, soher
evaluation by the senate of those nominees must go hand in hand.

We hope these nominations will be given the attention they deserve by the
Senate, free from all outside pressures.

The president said ‘it is our obligation to obey the law, whether we like it or
not, and onr duty to respect the Court as the final interpreter of the law, if America
is to remain a free nation.”

The Carroll News feels that confirmation of Powell and Rehnquist could go a
long way toward building and maintaining eonfidence in the Supreme Court.

[From the Richmond Times-DHspaich, November 1, 1971}
(21)
PowerL: VoIcE oF RESTRAINT
(By Henry J. Taylor)

In considering President Nixon’s nomination of Lewis F. Powell Jr. for the
Supreme Court the Senate is considering a remarkably able man.

Conservative? Liberal? These abused labels are vague and somewhat like a
fog; they cover a lot of territory, but badly.

%[oreover, true liberalism is actually a frame of mind and so-called conserva-
tism wmust be receptive to change if it is successfully to conserve. Accordingly,
the mere labels are as confused and confusing today as the gypsies in Spain who
dance at funerals and ery at christenings.

The essential point is that this former president of the American Bar Association
and scholar of our Constitution knows history, knows our laws, our country and
the world today and most certainly will not cop out from responsibility.

That the Liberty Bell in Philadelphia’s Independence Hall is cracked can
always be regarded by us as a suitable warning. The hallowed bell was cracked on
July 8, 1835, while tolling at the funeral of Chief Justice John Marshall.

Al first the Supreme Court's rights were hardly solid. This great jurist mnade it
possible, in his time and thereafter, for the Supreme Court to claim the power to
supersede the acts of Congress.

But in recent years the Supreme Court has been pushing itself increasingly into
questions that are realiv for the legizlative branch to decide. It has been writing
its own majority’s social and economic views into law. Tt has been advancing its
own social-cconomic preferences, not restrained by the Constitution or limited to
the laws Congress enacted,

Chief Justice Charles Evans Hughes once wrote that our Consititution “is what
the justices say it is.”” But the court has clearly departed from its constitutions!
moorings and, in effeet, legizlated as if it were a legislative body itself,
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Even within the court, Justice John M. Harlan stated: “This court can increase
respect for the Constitution only if it rightly respects the limitations which the
Constitution places on this court. In the present case we exceed that. Qur voice
becoines only the voice of power, not constitutional opinion.”

By legislating as well as adjudicating, the court has amazed and alarmed many
of our country’s finest constitutional lawyers, regardless of party or social-economic
viewpoints. They saw destroyed the three fundamental separations of power in
our government.

The court’s decisions are actually another matter entirely. And widely publi-
cized public resentments against these—very severe—are a separate and different
issite. How severe? At the time President Nixon was inaugurated a Gallup poll
indicated that about 60 per cent of the American people disapproved of the
Supreme Court’s positions.

The eourt’s continued twisting of the Constitution and the statutes in the cases
judged has made a shambles of government by law in our country. It has so man-
handled the First, Fifth and Fourteenth Amendments that the eountry is power-
less to live and operate except in ways literally originated by the court.

The Court hes leaned over backward in behalf of criminals and shown much
more concern for the felons than for their vietims. The lower courts, of course,
have had to conform. Yet, are the “rights” of troublemakers more important
than the rights of the suffercr=?

Listen, for example, to Pennsylvania Chief Justice John C. Bell: “The Supreme
Court’s decisions which shackle the police and courts make it all but inypos=sible to
protect society from criminals and also are among the principal reasons for the
near-revolutionary conditions.”

The end product? The consequent loss of the freedoms which are the supposed
goal of judicial lawmaking.

Law is never able to catch more than a part of life; an important and vitai part
usually defies and escapes legal definition. Moreover, the Supreme Court’s deci-
sions are not “the law of the land,”” as so often erroneously described. Thev are the
law of the case. But, in announcing Powell’s nomination and that of Williain H.
Rehnquist, Nixon truly stated: “Presidents come and go but the Supreme Court
through its decisions goes on forever.”” And Powell’s character gives hun standards
for the public welfare and the ageless quesions of the common good.

Lewis F. Powell believes in those standards and has followed them throughout
his distinguished career, come what may.

STATEMENT OF HON. DAVID E. SATTERFIELD III, A REPRESENTA-
TIVE IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. SarreERFiELD. Mr, Chairman, I appreciate this opportunity
also to appear here this morning.

I realize the press of time on this committee and I shall not impose
upon 1t.

It is not only an honor and a privilege to appear in behalf of Lewis
Powell, but I also have the privilege to act as spokesman for the
entire Virginia delegation who endorse his nomination.

I think 1t is a measure of the depth of that support, the fact that
all of them are here this morning in person to convey their feelings
and to express their endorsement of his nomination to this committee.

I cannot let the moment pass without making one brief observation.

I have known Lewis Powell all of my life and I have known him
somewhat intimately the last 25 years through the practice of law
and I would like to tell you that I know that he is & man of impeccable
integrity. I know him to possess a tremendous intellectual capacity,
8 keen analytical mind which is remarkable in its inquisitive and
perceptive capacity. He lhas an eminent record for distinguished
public and professional service which has demonstrated time and
again an objective, orderly, and judicious approach to problems.
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Because of that record and his personal character, he is held in
high esteem by the members of his profession and all who know him
and have observed his service to his State and Nation, He is eminently
qualified to serve as a Justice on the Supreme Court of the United
States and I have no doubt he will discharge his duties in that high
position with distinetion.,

I respectfully recommend his nomination to you without any
qualifications whatsoever.

Thank you.

The CrarMan, Thank vou, sir.

Now, there are number of witnesses present in behalf of the nominee.
I am going to call their names, ask them to stand up, and they will
be granted permission to file a statement for the record.

Hon. Andrew P. Miller, attorney general of Virginia;

Oliver W. Hill, Hill, Tucker and Marsh, Richmond;
| Carlisle H. Humelsine, president, The Colonial Williamsburg Foun-
dation;

Robert E. K. Huntley, president, Washington and Lee University;
5 A ’!E Dick Howard, professor of law, University of Virginia Law
School;

J. Edward Lumbard, former chief judge of the Second Circuit Court
of Appeals, New York City;

Joseph D. Tydings, | haven’t seen vou in a long time;

Orison 8. Marden, former president of the American Bar Associa-
tion;

Bernard G. Segal, former president of the American Bar Associa-
tion;

Hicks Epton, president, American Trial Lawyers;

Maynard J. Toll, former president of National Legal Aid and De-
fenders Association; O’Melveny and Myers, Los Angeles;

Dean Phil C. Neal, University of Chicago Law School;

Geoffrey C. Hazard, Jr., Yale University Law School;

William T. Gossett, former president of American Bar Associafion;

E. Smythe Gambrell, former president of American Bar Associa-
tion;

Earl F. Morris, former president of American Bar Association,
Columbus, Ohio;

Dean Monrad G. Paulsen, University of Virginia Law School;

Dean James P. White, Jr., William wnd Mary Law School;

Hon. Armistend L. Boothe, former Virginia State senator,

Dean Roy L. Steinheimer, Jr., Washington and Iee University
Law School.

(Charles S. Rhyne, former president of the American Bar Associa-
tion, Washington, D.C.;

Whitney North Seyvmonr, former president of the American Bar
Association, New York City;

Sylvester Smith, former president of the American Bar Association,
New Jersey;

David F. Maxwell, former president of the American Bar Associa-
tion, Pennsylvania;

Leon Jaworski, present president of the American Bar Association,
Houston, Tex.;

Edmund Campbell, former president of the D.C, Bar Association,
Washington, D.C.
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Gentlermen, we are glad to have you. )

You will be permitted to place stalements in the record. Thank
you.

(The statements referred to follow:)

STATEMENT OF HoN., ANDREW P, MILLER, ATTORNEY (IENEEAL OF YIRGINIA

Mr. Chairman, members of the Judiciary Committee, the opportunity to add
my own endorsement of Lewis F. Powell, Jr., to those already presented to you
is a source of great pleasure for me.

One does not have to practice law in Virginia for very long hefore he becomes
aware of Mr. Powell and his great contributions to our profession. Indeed, those
contributions have been of such magnitude that the name of this worthy man is
known in law offices in every state of the union.

Historically, Virglnia has given our country some of its greatest leaders:
Jefferson, on whose brilliant concept of government our democracy is founded ;
George Mason, whose vision produced the constitutional articles that guarantee
to all Americans the rights we hold so dearly; and Washington, whose name
honors this capital and symholizes this country throughout the world.

Virginia, too, gave the nation its first great Chief Justice, John Marshall.
It is fitting that Lewis F. Powell, Jr., practices law within a few blocks of the
house in which Chief Justice Marshall lived in Richmond,

Mr. Powell i8 known today as the outstanding practicing attorney of the
Commonwealth of Virginia. He represents an unparalleled combinatiou of
iutegrity, ability, and attainment—qualities that led him to the presidency
of the American Bar Association in 1964 and to the presidencies of the American
College of Trial Lawyers and the American Bar Foundation in 1969.

But more importantly, Lewis ¥F. Powell, Jr., possesses the judicial temperament
for the great task to which the President of the United States has nominated
him. He has the quality of mind which will enable him to serve with distinction
as a Justice of the Supreme Court of the United States.

It is not given to all men to have that quality of mind, yet I know of no man
better endowed with it than Mr. Powell. Many men exhibit a knee-jerk reaction
to the issues of the day, and render cliched treatment in response, but not the
nominee hefore you.

Throughout his career, Mr. Powell has been coucerned about the relation-
ship of the law to public issues. This concern has prompted him to offer his
services to his state and hiy country on many occasions. For example, he was
appoiuted by President Lyudon B. Johuson to the National Advisory Committee
on Legal Services to the Poor. In 1968, the Federal Office of Economic Oppor-
tunity presented him its annual award for contributions to the national legal
services program.

Virginia called upon him in 1967 to serve on the commission which revised
the Commonwealth’s constitution for the first time since 1928, Mr. Powell’s
imprint is clearly reflected in this new constitution, approved by Virginia voters
in 1970. He has long advocated equal educational opportunities for all children
and, as Chairman of the Richmond City Puhlic School Board betweeu 1952
and 1961, guided the smooth transition from a segregated school system to a
system of integrated schools.

Now, Lewis F¥. Powell, Jr.,, has the opportunity for a new role of public
service—an opportunity to serve his nation as a Justice of the Supreme Court
of the United States. I respectfully urge you to give favorable consideration
to his nomination. I am certain that legal historians in the future will regard
him as one of the outstanding membersg of the Court in this century.

STaTEMENT OF PRESIDENT RoBERT E. R. HUNTLEY oF WASHINGTON AND LER
UNIVERSITY

I am pleased to have this opportunity to appear before thizs Commitiee to
speak in behalf of confirmation of the President’'s appoiniment of Lewis F. Powell
as an Associate Justice of the United States Supreme Court. Primarily my com-
ments might be helpful ¢o the Committee in bringing to your attention information
which you might not otherwise have, about Mr. Powell’s effective role with relation
to his alma mater.
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A= you may know, he is a graduate of both the undergraduate and law schoolis
of Washington and Lee. His record in both stands as an augury of his later career.
His academic distinetion was of the highest order: He was a member of Phi
Beia Kappa, was graduated magne cum leude from the School of Commerce and
Administration, and was first in his graduating class in the School of Law. His
qualities of character and his capacity for leadership were also evident: he served
as President of the Student Body and was awarded the Algernon Sydney Sullivan
Medallion which is bestowed by the facuity upon the graduates who “excels in
kigh ideals of living, in spiritual qualities, and in generous and disinterested
service to others.”

You will of course have from other sources the unique record of his distinetion
as a lawyer, his service to his profession and to American jurisprudence, and his
creative influence for good in the public affairs of his city, state and nation.

What I would like to emphasize to vou is that during these vears of profession-
ally and nationsally acclaimied achievements, he has continued to bring to his
alma mater a full measure of devotion, not merely the typical nostalgic devotion
of an alumnus but rather an intelligent well-informed concern. Through the
administrations of three presidents of Washington and Lee and through many
times of erisis and decision, he has stood by with sound advice when advice was
useful and with forceful leadership when leadership was needed.

For example, in May of 1970, when campuses across the land were experiencing
convulsions of an unprecedented variety, the student body at Washington and
Lee was gripped by a tension which seemed to many to pose an immediate threat
to the institution’s stability and integrity as a center of learning. At the peak of
this excitement and concern, it was Lewis Powell to whom I turned for advice—
not mainly because he was then as he is now a member of our Board of Trustees,
but because I knew full well from past experience of his capacity to bring to an
emotionally, charged problem calm objectivity and lucid insight. I do not think
I have ever told him this but I should like to do so now. His quick understanding,
his intutitive empathy and his seasoned confidence in the student body and the
faculty gave me a perspective for which I shall be slways grateful and which, I
think, al%owed Washington and Lee t¢ come through those days with little bitter-
ness and with new strength,

For the past ten years Mr. Powell has been a member of the University’s
Board of Trustees, a group of 18 men which works actively to provide intelligent
and responsive governance for the institution. In large part because of Mr. Powell’s
influence, our Board is in my opinion a model exemplifying the ways in which
such crganizations of lay trustees can function usefully.

In routine matters and in matters of critical dimension for Washington and
Lee no one could have performed more effectively. His characteristic posture of
firm fajrness facilitated the University’s decision to seek enrollment of qualified
black students. In the Board’s deliberations about planning for this institution’s
next decade, he has repeatedly made the kinds of suggestions and raised the
kinds of guestions which serve to foeus attention on the significant matters of
policy, thus helping to guide the Board to a sharpened appreciation of its proper
role. He was one of several trustees who provided leadership in a decigion to
reorganize the Board to provide for term membership in place of the more tra-
ditional life appointment.

Becatuse I am a lawyer by training, I cannot resist adding a brief word about
Mr, Powell’s capacities as a man of the law. He has without exception the keenest
analytical mind I have encountered, and is able to apply this disciplined talent
with a disinterested judgment which is underpinned by deep commitment to
humanity and concern for the rights of man in society. The President has made
an outstanding appointment.

SuPPLEMENTARY DocuMenTs FroMm WaskinagTon aND LER UNiversiTY
A RESOLUTION

In recognition of President Nixon’s appointment of Lewis F. Powell, Jr. as an
Associate Justice of the United States Supreme Court, the Board of Trustees of
Washington and Lee University wishes to enter into the official annals of this
222-year-old institution its approbation of the President’s wise choice and this
commentarv on the great esteem in which we hold cur alumnus, our friend, and
our fellow Trustee.

A record of unparalleled distinction marks every association that Lewis Powell
has had with the University he chose for both his undergraduate and his pro-
feszional educatior. He was an honor graduate—Phi Beta Kappa and magra cum
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laudc—of the School of Commerce and Administration in 1929; in 1931 he gradu-
ated first in his class in the School of Law. During his first year in the School of
Law, Lewis Powell served as President of the Student Body, and at commence-
ment he was awarded the coveted Algernon Sydney Sullivan Medallion, bestowed
by the faculty upon the graduate who “excels in high ideals of living, in spiritual
qualities, and in generous and disinterested service to others.”

This dedication to the disinterested scervice of his fellow man and his total
eomntitment to the highest ideals of his profession brought Lewis Powell again to
the commencement platform of Washington and Lee University in 1960, when
an admiring Alma Mater conferred upon him its honorary degree of Doctor of
Laws, The following yvear he was elected to the University’s Board of Trustees.
Upon the completion of hiz notable administration as President of the American
Bar Association in 1964-635, Lewis Powell was invited to deliver the eighteenth
annual John Randolph Tucker Leecture in Law at Washington and Lee. His
brilliant discourse on a lawyer’s view of civil disobedience ranks among the finest
of these annual lectures by many of the nation’s most highly regarded justices,
attorneys, and legal edueators.

While the many achievements of Lewis Powell both within and without his
profession have drawn our respect and admiration, it is in his eapacity as a Trustee
of Washington and Lee University that he has won our highest regard for the
gualities of analytical discernment, wise judgment, and sympathetic understanding
that are found in him in rare and abundant coneert. His voice in ou1 deliberations
Las always been the voice of fincly-tempered reason, and we have responded to
this voice with trust and confidence.

While we endorse here without qualification Lewis Powell's appointment to
the bench of our nation’s highest court, we must confess to a nieasure of selfish
reluctance. We shall no longer feel able to call upon him for such a generous
commitment of his time and his attention, and Washington and Lee University
will be the poorer for this. But we take comfort and joy in the fact that those
attributes of Lewis Powell we admire so much, both professional and otherwise,
shall now be directed to the best interests of our entire nation.

These sentiments, approved unanimously by the Board of Trustees in regular
session October 29, 1971, shall be spread upon its minutes, a copy forwarded to
the Committee on the Judiciary of the United States Senate, and a copy presented
to our honored friend and colleague.

WasHINGTON AND LEE UNIVERISTY,
Lezington, Va., October 27, 1971,
Hon. JaMes Q. EssTLaND,
Chairman, Senate Judiciery Commilice,
Senate Ofice Building, Washington, D.C.

My Dear SEnaTOR EasTranp: I hope I am not presumptuous in venturing to
gend you a brief comment a.;I)ropos the President’s nomination of Lewis F. Powell,
Jr. to the Supreme Court. It has been my privilege to know him as a personal
friend and fellow citizen of the City of Richmond, Virginia, for thirty-three years.

I feel sure you know of his distinguished services to the City of Richmond,
along with those to the state and to the nation. It has oceurred to me, however,
that you might be less familiar with his services as an alumnus of Washington
and Lee University and, for the ]ast ten years, a member of its Board of Trustees,
Ever since his graduation, his many talents have always been awvailable to his
alma mater, but since his election to the Board in 1961, the University has laid
claim upon them to a very extensive degree. He was particulariy helpful in his
advocacy of the opening of the University to qualified black students in the
early 1960°s and was undoubtedly a major factor in the decision of the Board of
Trustees to follow that course.

My major purpose in writing this letter is to comment upon what I should
regard as his ideal judicial mind, In Board discussions, committee meetings, and
in other relations with him, I have observed his calmn, objective approach to all
problems, ineluding those charged with some emotion. I have never seen a more
patient probing for facts on which to base a decision nor a more careful interpre-
tation or penetrating analysis of them when presented, His reasoned judgments
following ms analyses reveal a brilliant sense of the significant factors and of
their relationship to others. Time and time again in group discussion it has been
he whose formulations expressed the mind of the group,
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1 feel sure that I reflect the sentiment of his fellow members on the Board when
I express the earnest hope that vour committee will reeommend confirmation of
his nomination,
Respeetfully yours,
JorN NewroN THOMAS, Reclor.

WasHINGTON AND LneE UNIVERSITY,
ScHooL oF Law,
Lexington, Va., November 1, 1871,
Hon. Jamis 0. EASTLAND,
Chairman, Senate Judiciary Commitiee, I7.8. Senate,
Senate O ffice Building, Washington, D.C,

Dar SENATOR EasTLanDd: As o student in the School of Law of Washington
and Lee TTniversity, Lewis F. Powell, Jr. had a consistent record of execllence in
cach of his three vears, receiving his LL.B, degree with top standing in 1931, Tt
is significant that he was able to achieve this record in his first year of law study
while serving as President of the University Student Body, the highest elective
office in student government. For his outstanding contribution as a student to
the welfare of the institution, the University faculty in 1929, when he received the
bacealaureate degree and was cleeted to Phi Beta Kappa, voted to award him
the Algernon Svdney Sullivan Medallion. This honir is conferred each year on
that stndent in the graduating class who “exeels in high ideals of living, in spir-
itual qualities, and in generons and disinterested service to othesrs,”

The words of this award were a portent of Lewis Powell’s subsequent career
as a member of the legal profession and publie spirited citizen, maintaining those
high ideals and qualities in the practice of his profession. He also gave generously
of his time and talents in serving as Chairman of the Sehool Board of the City of
Richmond and on the State Board of Education of Virginia. He made the same
generois contribution to the affairs of the organized bar of his state and of the
nation, in recognition whereof he was elected President of the American Bar
Association and served with great distinction in that office in 1964-65,

We sincerely believe that Lewis Powell possesses those attributes which emi-
nently qualify him for serviee on the Supreme Court of the United States.

Very truly yours,
Rov L. Stuinmpmver, Jr.,, Deax 1968-
CHAarLis P. LigeT, Jr.,, Daan 1960-1968,

STATEMENT OF CARLISLE H. HUMELSINE

I am Lonored to have the opportunity to appear today to testify before you in
support of the Presidenl’s nomination of Lewis F. Powell, Jr. of Richmeond,
Virginia, to the Supreme Court of the United States.

Lewis Powell and I have heen personal friends and business associates for many
vears. Mr. Powell, 2 gentleman of impeccable eredentials, is, in my judgment,
one of the nation’s most scholarly, perceptive and capable lawyers, Furthermore.
he has applied his academic and tegal edueation and experience in boih profes-
sional and related fields, so that his home state of Virginia and, indeed, the whole
country have henefited from his publie service.

As o frustee of the Colonial Williamsburg Foundation, Mr. Powell has also
served for many years as general counse! and as a member of the executive and
hinance conmunittees. In this period, I have had the privilege of working intimately
with him in the development of loug-range plans for the fulfiliment of the educa-
tional aims and goals of Williamsburg. To these matters he has brought qualities
of judgment and farsightedness that, in large measure, are reflected in all that
Williamsburg stands for aud means to the Ammerican public today.

In his profession, of course, he has served first as president of the Ameriean
College of Trial Lawyers, president of the Ameriean Bar Foundation, the re-
search agency of the American Bar Association, and, finally, as president of the
American Bar Association, in which position he served with great dedicatinon and
distinction.

In Richmond, his home city, he served for nine years as chairman of the Rich-
mond Public School Board, before his appointment to the Virginia State Board
of Education. In these eapacities, Mr. Powell's infiuence was an important factor
in guiding the Richmond school system successfully aud smoothly through the
vears of change and adjustment following the Brown decision inm 1954—years in
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which so many other school systems in Virginia and elsewhere were torn apart
by disagreement and racial distrust.

Ag a senior member of his firm in Richmond, Mr. Powell hag participated either
directly or indirectly in an almost boundless variety of legal matters touching
both the public and private sectors, in which his judgment, devotion to reason,
and sense of fairness have been consistently applied. He has served so many
public and private groups both in Virginia and elsewhere, in fact, that he will
be sorely missed when his responsibilities on the Court make it no ionger possible
for him to continue to share his wisdom, intelligence, and integrity with those
who have relied so heavily upon him in the past.

T know that I speak for many thousands of Virginians and Amerienns when
I say that the appointment of Lewis F. Powell, Jr., as a Justice of the Supreine
Court of the United States is in the finest and highest traditions of public service
in this country.

STaTreMENT oF A. E. Dick Howarp

I am A. E. Dick Howard, professor of constitutional law at the University of
Virginia. I appear today to support the nomination of Lewis F. Powell, Jr., to
be Associate Justice of the Supreme Court of the United States.

Tor two vears, from 1962 to 1964, I served as law clerk to Mr. Justice Hugo
Black of the Supreme Court, I came away from that expericnce with a deepened
appreciation for the Court as an institution and for the richness of the judieial
process. I also came away with sorne appreciation of the qualities which one would
hope to find in a Justice of the Supreme Court,

The affection I had for Justice Black and the respect I have for the Court are
among the reasons I am here today. But a further reason is that I believe T have
had an unusual perspective on Lewis Powell—a perspective from which I can
draw some ohservations about his fitness for the position for which he has been
nominated.

Lewis Powell’s record of public service is already well known to you. I prefer
to speak instead of qualities in Mr. Powell which I have seen at firsthand through
a eclogse working relationship—qualities which will make Lewis Powell a superb
Justice of the U.S. Supreme Court.

I worked with Lewis Powell in a context not unlike that of the Court itself. In
1968-69 I was Executive Director of Virginia’s Commmission on Constitutional
Revision, on which Mr. Powell served as a member, That eommission produeced
the recommendations which, as revised by the General Assembly and approved
by the people, became Virginia’s new Constitution, effective July 1 of this year.

This revision was the first complete overhaul of Virginia’s Constitution since
the turn of the century. It produced a doeument which will help Virginia respond
to the needs of education, state finance, the environment, and other areas in the
closing decades of the twentieth century. Lewis Powell was a key figure in this
revision,

I worked with the Commission continuougly for a ycar, The comnissioners
met at frequent intervals, sometimes for two or three days at a tine, to debate
bagic problems of constitutional government as reflected in a state constitution—
the powers of government, limits on those powers, the liberties of the people. In
many ways the deliberations of that Commission were as close an approximation
as one could imagine to a conference of the Supreme Court.

This was no ordinary study commission. It included two former Governors of
Virginia, a law dean who is now a judge of the World Court at the Hague, two
men who now sit on the federal bench, three who sit on the Supreme Court of
Virginia, and others of like calibre.

It is no disrespect to the other members of the Comimission to say that Lewis
Powell brought exccptional talents and qualities of mind to the work of the
Commission. It is those talents and qualities which, with Lewis Powell’s record
as & lawyer and a public servant, make him so eminently qualified to take a seat
on the nation’s highest court.

INTEGRITY

To begin with, Lewis Powell is endowed with an unusual sense of integrity and
values—a sense which has been reflected throughout his career. In the delibera-
tions of the Commission, he sought always to appreciate the philosophical founda-
tions and the social and ethical implications of any propossl. No man could have
made a more honest and assiduous attempt to free himnself of personal, business,
or other considerations extrinsie to the merits of a question before the Commission.
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CONSCIENTIOUSNESE AND HARD WORK

All the members of the Commission were busy men, but none more so than
Lewis Powell. Yet every time he spoke to a question, the thoroughness of his
research and preparation was evident. Lewis Powell is something of a legend as
regards his eapacity for hard work. He couples that capacity with an unwillingness
to do anything but the most conscientious job of understanding a question, its
alternatives, its likely consequences,

CRAFTSMANSHIP

The Commission divided itself into five subcommittees', each proposing drafts
to revise various parts of the Constitution. Lewis Powell’s drafts were prepared
with a meticulousness and craftsmanship which any lawver would envy. He has
a keen sense of the uses of legal analysis and a marked flair for the articulation
of an idea. The draftsmanship of his opinions as a Supreme Court Justice are
likely to be in the admirable tradition of Mr, Justice Harlan.

JUDICIOUS TEMPERAMENT

Qualities of integrity, conscientiousness, and craftsmanship are all important to
a judge. But there is one more quality which peculiarly characterizes the judicial
process: the quality of judiciousness—the ability to hear and decide cases with a
sense of proportion and balance, the ability to be detached and even-tempered
which is so essential to the Anglo-American tradition of justice.

Lewis Powell has that judicious temperament. Time after time I have seen him
able to state with clear logic a legal or constitutional question, to sum up and
evaluate competing interests or factors, and to propose a moderate and judicious
solution, He prefers reason to emotion, reflection to impulse, and moderation to
extreme. In & tribunal beset by so many sensitive and thorny questions, Lewis
Powell would be a joy for his fellow Justices to work with.

To make my generalizations more concrete, I could readily give specific examples
drawn from the Commission’s deliberaticns, However, the attorney-client relation
which I had with the Commission precludes my speaking to specific questions
which were resolved within the Conunission. For illustrations of Lewis Powell’s
approach to legal problems, I turn therefore to examples drawn from matters of
publie record.

I believe that my own impressions—drawn from a close working relationship~-
are borne out by Lewis Powell’s public record. I believe, moreover, that his articles
and speeches, which are many, reflect the qualities which I have described.

In preparing to testify before this Committee, I have read Mr. Powell's articles
and speeches. In the pages that follow, I have touched on several areas which he
has developed in speeches or articles, including the administration of criminal
justice, respect for law and for due process of law, availahility of legal services,
race and civil rights, speech and press, wiretapping, and the Supreme Court itself.

These areas are developed here, not so much to analvze Mr. Powell’s views on
specific issues, but more to show the manner in which he goes about addressing
himself to legal and constitutional questions. What he has said in the totality of
his articles and speeches tends, in my judgment, to bear out my personal impres-
sions of him and to suggest those gualitiex of mind which will serve him well on
the Supreme Court.

In short, I believe Lewis Powell to be guperbiy qualified to sit on the Supreme
Court of the United States. The man readily measiires up to the most exacting
standards which we might ask of a judicial nominee. I hope it will be the pleasure
of the Senate to contfirm Mr. Powell’s appointment.

Criminal justice. Mr. Powell has on several nccasions voiced & doubt about the
extent to which the Supreme Court has gone in interpreting the constitutional
rights of the accused in criminal cases. For example, he was one of four members
of the National Crime Commission who, in an additional statement to the Com-
missjon’s 1967 Report, were criticad of the Cowrt’s decisions in the Escobedo ' and
Afrranda ® gnses. Vidcing concern abont the “adverse impact” of the decisions on
law enforcement, those who sigred the additional statement made several pro-

! Escobeda v, Tiheozs, 378 17 8,478 (14ad),
?ALravda v, Arizens, 834 T 8. 436 (1966).
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poeals, including the judging of confessions on the ground whether they are
genuinely voluntary.?

At the same time, Mr. Powell and the other signers took care to say that
decisions snch as Miranda and Escobedo must be respected and enforced as the
‘“Iaw of the land” unless and until changed by processes available under our form
of government. Likewise, the signers lamented the “unfair—and even destruc-
tive—oriticism of the Court itself’”” and urged that those who would criticize
particular decisions of the Court must recognize “the duty to support and defend
the judiciary, and particularly the Supreme Court, as an institution essential to
freedom.” 4

Finally, in seeking to redress what was seen as an imbalance between the rights
of the accused and the interests of society in being protected against erime, Mr.
Powell and the other signers concluded that

. eoncern with crime and apprehension for the safety of their persons
and property, as understandable as these are today, must be weighed care-
fully against the necessity—as demonstrated by history—of retaining appro-
priate and effective safeguards against oppressive governmental action
against the individual, whether guilty or innocent of crime.5

On several occasions, Powell has voiced a concern that “‘the pedulum may
have swung too far”” in the effort to assure a fair trial for the accused.t Ile has
reiterated his view that “the right of society in general and of each individual in
particular must never be subordinated to other rights.”” 7

On each of these occasions, Powell has invariably taken care to put his concern
into a larger, and carefully balanced, perspective. In seeking a judicial approach
which Wﬂ% help protect society from crime, Powell has urged that “there must be
no lessening of this concern for the consitutional rights of persons accused of
crime’” ; our object must be “the striking of a just and reasonable balance’’ between
the rights of the accused and the protection of the citizen from crime.? In fact,
he hasg recognized that some of the very decisions under criticism may come to be
viewed as ‘‘milestones’ in the defense of civil liberties: ?

The right to a fair trial, with all that this term implies, is one of our most cher-
ished rights. We have welcomed the increased concern by law enforcement agencies
and the courts alike in safeguarding fair trial. Many of the decisions of the Supreme
Court which are criticized today are likely, in the perspective of history, to be
viewed as signifieant milestones in the ageless struggle to protect the individual
from arbitrary or oppressive government.

Further, Powell has been acutely conscious of the Court’s difficult role in
deciding such cases and the need, even while disagreeing with a decision of the
Court, to lend one’s full support to the Court as an ingtitution:19

While there is room for considerahle difference of opinion with respect to some
of these decigsions—and lawyers differ widely as do members of the Court on
oceasions—it i3 both unproductive and even destructive to criticize the Court
itgelf. It muet be remembered that in all of these cases, the Court was confronted
with the difficult question of protecting the constitutional rights of the individual
against alleged unlawful acts of government. While lawyers must feel free to
express disagreement with its exercise in particular cases, few Americans would
wish to undermine or limit this historic funetion of the judiciary.

As president of the American Bar Association in 1964-65, Powell gave conerete
expression to his interest in the administration of criminal justice. On assuming
the presidency in August 1964, he suggested three top priorities for the ensuing
year, one of them being the launching and finaneing of a project to formulate
minimum standards for the administration of criminal justice.!! The Association’s
House of Delegates authorized such a project, and a number of studies, under a
budget of $750,000, got underway. Fifteen separate studies have been published;

® President’s Comm'n on Law Enforcement and Adnnm of Justiee, A Report: The Challenne of Crime in
a Free Society (1967), pp 303-CR {Additional views of Messrs, Jaworsk:, Msalote, Powell, and Stozes) There
weie, of course, dissents on the Court itself, both to the decision in Fseobedo, 378 T8, 478, 49299 (Harlan,
Stewart, White, Clalk dissenting®, and m M aanda, 384 U3, 436, 400-545 (Clark dissenting and coneuniug;
Hatlan, Stewart, White dissenting)

+ Report, pp. 304, 304,

I, p. J0R.

ran Urgent Need More Eficciive Crammal Fustice,”™ 51 A5 1 /7 437, 439 (1065)

P Il Bee nlso “The President’s Annunal Addiess The Stale of the Legsl Piotession,” 51 A A J 821
K27 01068) Civil Laherties Repression Facet or Frebwon?'”™ BRI Lo Enioeement Bullefrg, et 1971, 12

¢ “The President’s Annual Address Tlhe ftate of the Legal Profession,” 5i A.B A J. 823, 827 (31905}

:0"].?7& Trgent Need More Effective C1im:nzl Justice,” 51 24 B.A J 4%7, 180 (1965}

id.
1t fee Fhe President's Pepe 204 AT &1 (1064}
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many of them have already had considerable impact on standards of eriminal
justice in this country.?

1t is especially revealing of Powell's reasoned reaction to developments in erimi-
nal law that, despite his being critical of the Escobedo decision, he gave as ABA
president his vigorous backing to the Association’s search for means to assure that
counsel be provided for indigents accused of erime. Noting that the timeliness of
this effort had become more evident as a result of such decisions as Gideon v,
Wainwright ¥ and Escobedo, Powell called the Association’s program “essential
to the realization of equal justice under law. It merits the full and aetive support
of the entire profession.”” M

Powell has also expressed himself thoughtfully on other aspects of criminal
justice, including fair trial and free press, and trial by jury. Powell's careful effort
to seek means of avoiding publicity prejudicial to the righis of an accused while at
the same time not impinging on righis of a free press I have discussed below under
the heading ‘“‘Speech and press.” Powell has also spoken eloguently in defense of
the right to jury trial in criminal cases. The jurv he sees a3 a popular check on
government, as a safeguard against political trials, and as a means to help main-
tain public respect for the legal system.®

RESPECT FOR LAW AND DUE PROCESS

Powell has devoted several speeches and articles to voicing his concern about
civil disobedience, civil disorder and unrest, and lack of respeet for the law and its
orderly processes. It is obviously a subject which has engaged his particular atten-
tion. Most of these articles and specches were written in the mid-1960’s at a time
that many sit-ins and other demonstrations were taking place as part of the civil
rights movement., Powell has been markedly critical of the doctrine of civil
disobedience, which he has called ‘‘a heresy which could weaken the foundations
of our system of government, and make fmpossible the existence of the humnan
freedoms it strives to pioteet.’”” 1% Powell has pronhounced eivil disobedience to be
one of the “contributing causes” to “the disquieting trend—so evident in our
country—toward organized lawlessness and even rebellion.” 17 He has documented
in some detail whai he believes to be the “escalation and proliferation’ of civil
diSObelc;ience 80 that civil disorder and even mob violence is committed in its
name.

Powell's strong distaste for civil disobedience is evident in his writings. But it
is important to see his remarks in their larger setting. His central concern is about
disrespect for law, whatever form it takes and whoever practices it. And his
object is to reassert the intrinsic relation between respect for law and a free society
in which individual liberties are safeguarded.

Powell’s writings make this abundantly clear. He has been as quick to criticize
white Southern officials as he haas civil rights leaders who he believes have prompiled
disrespect for the processes of the law. He points out, for example, that the “first
example of disobedience relating to civil rights may have been set by the Southern
legislatures and officials who attempted to disobey or evade court-decreed inte-
gration of schools”’——conduct which ‘“was—as it should have been—struck down
by the courts.” 19

Powell’s writings reflect an abiding faith in the ‘rule of law’’—one which binds
judges, elected officials, and cilizens alike. It is, as he sees it, a standard which
is the same regardless of one’s race or cause. An address which he gave in Florida
in 1965 is especially revealing, for he lists a number of segments of society whom
he holds equally to blame for a rising spirit of disrespect for law. These include
law enforcement officers who by illegal conduct violate their duty to uphold the
law, businessmen who flagrantly viclate the anti-trust laws, lawyvers who fail to

12 Most of the reports of the Project on Standards for Crimingl Justice have heen approved by the AR A’s
House of Detegates, making them official ABA poliey; others are in the process of approval. Reports have
heen prepared on (1} [air trial and free press, (2} post-conviction remedles, (3) pleas of guilty, (4) appellate
review of sentences, (5) speedy tral, (6) providing defense services, (7) joinder and severance, (8) sentencing
alternatives and procedures, (8} ptetiial 1elease, {19) trisl by jurv, (11) electronic surveillance, {12) criminal
appeals, (13) dweovery and procedure befme trial, (14) probation, and (15) the prosecition function and
the defense function.

13372 U.S. 335 (1463).

1 “The President’s Page,'” 50 4. B..4..J. 1103, 116 (1964).

15 “Tary Trial of Crimes,” 23 Wash. & Lee I Jre. 1 (1966).

184 Tawyer Looks at Civil Dnsobedience,” 23 Wash, & Lee L. Rep. 206 (1966).

7 “Civil Disobedience Prelude to Revolution®’ 40 N.Y., 8. B J. 172 (1%68).

1A Lawvel Looks at Civil I¥isohedience,” 23 Wash., & Fee f.. Rer. 205, 216-28 (1966).

¥R, p 210 For like entieisms of difiance of the courts ag pait of “massive resistance.” see ‘“Respect for
Law and Due Process—The Foundation of a Firee Society,” 18 U7 Fla. L. Rev. 1. 4 (1965); “The Prcsident's
Annuul Addiess: The State of the Leg:l Profession,” 51 .4.B.4 JJ. 821, 827 (1965}
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defend the Supreme Court against unfair attacks, those who promoted massive
resistance to Brown v, Board of Educafion, thase who counsel civil disobedience
and others.2¢

Nor, in his criticisms of civil disobedience, is Powell insensitive to the fact
that civil unrest minifests deeper social problems the root causes of which ought
to be attacked as such. “The central causes of unrest in ruban areas involve
ecomplex and deep-seated social and economic problems.”” ¥ Similarly, in another
talk on ecivil disobedience, Powell concluded his remarks with a “‘caveat’ to his
plea for civil order: 22

Now, a final caveat. I have spoken as a lawyer, deeply conseious that the
rile of law in Ameriea is under unprecedented attack. There are, of course,
other grave problems and other areas ealing for determined and even gen-
erous action. The gap between the prosperous middle classes and the genu-
inely underprivileged—both white and black—must be narrowed. . . .

We must come to grips realistically with the gravest domestic problem of
this century. America has the resources, and our people have the compassion
and the desire, to provide equal justice, adeguate education, and job oppor-
tunities for all. This, we surely must do.

Asking respect for the law of those who have no genuine aceess to the courts or
other judicial machinery is, of course, a one-sided and unfair proposition. Hence
it i3 noteworthy that, as will be discussed below, Powell, as president of the
American Bar Association, actively promoted bar efforts to make legal services
more readily available to the poor and to the middle classes and was sensitive to
such questions as the right and duty of lawyers to represent unpopular clients.

In many respeets, Lewis Powell's uneasiness about the threat which he sees eivil
unrest to pose to the rule of law and to individual liberties resembles the views
stated so forcefully by Mr. Justice Black in a number of Supreme Court opinions
in the sit-in and demonstration cases of the 1960's.2 Indeed, it is interesting that
Powell has so often quoted from Justice Black’s opinions in those cases. The
debt to Justice Black is obvious in such statements of Lewis Powell as: ¥

And here, as a lawyer, may I emphasize that the right to dissent is surely a
vital part of our American heritage. So also are the rights to assembly to
petition and to test the validity of challenged laws or regulations. But our
constitution and tradition contemplate the orderly assertion of these rights.
Thft;)re is no place in our system for vigilantism or the lawless instrument of the
mob,

AVAILABILITY OF LEGAL SERVICES

One who urges that disputes be channeled into legal avenues ought properly to
ask whether those legal forums are freely available to all regardiess of racc or
economic status. Lewis Powell has taken a special interest in seeking ways of over-
coming economic and other barriers to obtaining legal gservices and counsel.

Referring to a survey undertaken in Missouri in 1960, Powell found it especially
disquieting that 74 percent of the lawyers surveyed “believed that wealth, social
position, and race may affect standards of justice.” 2 At a law and Poverty Con-
ference held in June 1963 under the sponsorship of the Department of Justice
and the Office of Economic Opportunity, Powell dwelled on the failure of the
American legal svstem to live np to the ideal of equal justice under law: 2

Equal justice for every man is one of the great ideals of our society. This
is the end for which our entire legal system c¢xists. It is central to that system
that justice should not be withheld or denied because of an individual’s race,
his religion, his beliefs, or his station in society. We also accept as fundamental
that the law should be the same for the rich and for the poor.

20 “Respect for Law and Due Process—The Foundation of a Fiee Society,” 18 I7 Flz, L, Ren. 1, 2-5 (1965).

2 “ A Lawyver Looks at Civil Disobadience,” 23 Wash & Lee I. Rep, 205, 228 (1966).

2r ¢Civl Diisobedience: Prelude te Revolut:on® 40 N Y S, B J 172, 181 (1958).

3 Bee, e g., Black’s opinions in Bell v. Maryland, 378 UV 8 226, 318 (1%4) (dissent); Cox v. Lomsiana, 379
17.8. 5.55 575 (1965) (dissent); Brown v. Lmusmnﬂ 383 U8, 13! 161 (1966) (d‘ﬁ%llt) Addelley v Flou(h.
385 T7.8. 39 (1966}, For an analyvsis of Black’s views 1a these cases, see A E. Dick Howard, “Mi, Justice
Black: the Negro "Protest Movement and the Rule of Law,” 53 Vi 2, L. Ren. 1030 (1987).

5 See “The President’s Annual Addiess. The State of the Legal Prolession,” 51 A.B A.J. 821, B""~28
{1965); “ Respeet for Law and 1Due Process—The I‘ound vhion of o Fu.e Soclety.” 18 U. Fia. L. Re. 1,7
18 (1965); “A Lawver Looks at Civil Dischedience,” 23 Wash. & Lee L. Rer 205, 226-27, 231 (1966); “Cm!
TDisobedience: Prelude to Revolution?” 40 N.Y. S¢f 'R .J. 172, 173 _1968).

% “Respect for Law and e Proeess—The Foundation of 3 Free Society,” 18 U, Fla. L, Rev. 1, 7 (1965)

% “The Challenge to the Profession,” 51 A.B A J, 148, 149 (1065).

27 “The Response of the Bar,” 51 4. B A.J. 751 {1465).
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But we have long known that the attainment of this ideal i3 not easy. It
requires sensitivity, vigilance, and a willingness to experiment. Looking at
contemporary America realistically, we must adwnit that despite all of our
efforts—and these have not been insignificant—far too many persons are not
able to ohtain equal justice under law,

As president of the American Bar Association in 1964-65, Powell spurred
steps to make legal services more generally available. On assuming the presidency
in August 1964, Powell proposed three items of priority for his term of president,
one of the three being an acceleration and broadening of efforts to assure the
availability of legal services, in both civil and criminal cases, to all who need
them.? In the president’s annual address in August 1965, Powell was able to
rep(l)rg on the steps which had been taken during the preceding year toward that
goal.?

Powell’'s August 1965 address is interesting not only for the narrative of events
but also for Powell’s attitude to them. Speaking of the entry of OEQ into the
area of legal services for the poor, Powell candidly admitted his own preference
for “local” rather than ‘federal’’ solutions to the problem. But he chose to lay
aside his personal preferences in the face of the demonstrable need for federal
involvement without which a sufficient program of legal aid was unlikely :#0

It is true that most lawyers would have preferred local rather than federal
solutions. Certainly, this would have been my own choice. But the com-~
plexities and demands of modern society, with burdens beyond the will
or capacity of states and localities to meet, have resulted in federal assistance
in almoest every area of social and economic life. There is no reason to think
that legual services. Might be excluded from this fundamental trend of the
mid-twentieth century Lawyers must be realigtic as well az compassionate.

Turning his attention to the problems encountered by middle-income groups
in obtaining legal services, Powell implied some reservations about the rise of
new trends, such as the increasing reliance on group legal services—trends which
might clash with ‘“long-established standards of the legal profession.”’3! But again
he seemed to want to avoid a doctrinaire position; even as study of the problem
of legal services was proceeding, he asked the bar to

press ahead with every available means to improve existing methods—
through greater emphasiz= on lawyer referral services and through wider
experimentation with neighborhood law offices and legal elinics.#

Availability of legal services can also be a special problem in the case of un-
popular causes or individuals. In his president’s annusl report to the ABA,
Powell urged revision of the Canons of Legal Ethics so that the Canons might
“with sufficient clarity and particularity express this duty of individual lawyers”
[to represent unpopular defendants] as well as “the broader obligations of the
Bar generally to discourage public condemnation of the lawyer who represents
an unpopular defendant.”’*

RACE AND CIVIL RIGHTS

The sense of proportion and balance which is reflected in Powell’s writin
and speeches is equally present when he touches on questions of race. As already
noted, in his condemnation of civil disobedience as it emerged in the civil rights
movement, Powell has carefully and consistently laid a full measure of blame
at the doorstep of Southerners who undertook massive resistance to court-ordered
integration. And, in speaking of civil disobedience, Powell has heen sensitive
}:0 t.h;e fact that Negroes often had ample reaszon to distrust the processes of the
aw: 35

It is true that the Negro has had, until recent years, little reason to respect
the law. The entire legal process, from the police and sheriff to the citizens
who serve on juries, has too often applied a douhle standard of justice.

28 See “The President’s Page,” 50 4. B.A.J 891 (1084},
g: }';I‘he I;é';sident’s Annual Address: The State of the Legal Profession,” 5 A.B.4.J. 821 (1965).
o P .

3t Id., p, 824, On questions raised by Powell concerning the implications of Brotherhood of Railway Train-
men v, Virginia, 377 U.5. 1 {1964), see id., p. §25; '“The President’s Page,” 61 4.5.4..J. 3 (1966); “Extending
Legal Services to Indigents and Low Income Groups,” 13 La. S¢. B.J. 11-17 (1965).

2 4The President’s Annual Address: The State of the Legal Profession,’” 51 A.B.A.J. 821, 824 (1985,
See alse Powell’s conchision that the bar must “explore breadly, and with an operi mind’’ a range of possible
so%\%ons. ‘é’{ﬁhe President’s Paga,”” 51 A.B.4.J. 8, 20 (1965).

., P- .

3 “ Respect for Law and Due Process—-The Foundatiou of a Free Society,’’ 18 U. Fla. L. Rev. 1, 4 {1960) ;

“13&5 %.;.\vyero%ooks at Civil Disobedience,”” 23 Wask. & Lee L. Rev. 203, 210 (1968).
., . 206,
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Even some of the courts at lower levels have failed to admipister equal
justice. Although by no means confined to the southern states, these condi-
tions—because of the history, economio and social structure of that region,
and its population mix—have been a way of life in some parts of the South.
Many lawyers, conforming to the mores of their communities, have generally
tolerated all of this, often with little consciousness of their duty as officers
of the courts. And when lawyers have been needed to represent defendants
in civil rights cases, far too few have responded.

There were also the discriminatory state and local laws, the denial of
voting rights, and the absence of economic and educational opportvnity
for the Negro. Finally, there was the small and depraved minority which
resorted to physical violence and intimidation.

These conditions, which have sullied our proud boast of equal justice under
law, set the stage for the civil rights movement.

Accordingly, Powell has urged that the “‘full processes of our legal system musi,
be nused as effectively, and with as much determination’ against those who would
use “violence and intimidation to frustrate the legal rights of Negro citizens”
as ngainst any other form of lawlessness.3 And Powell has lamented the “particu-
larly acute” problem of racial prejudice frustrating fair trial and has urged steps
to assure fair selection of jurors and impartial administration of justice.®?

Powell has reason to know something of the South’s passage through the
troubled years following Brown v. Board of Education. He was chairman of the
Richmond School Board from 1952 to 1961, during which time Richmond was
able to take the initial steps toward desegregation of its schools without the
closing of schools and like traumas through which some other Virginia localities
went in the late 50°< and early 80’s. On the occasion of Powell’s nomination to
the Supteme Court, the national prese, ingniring locally into Powell’s role in the
desegregation events in Richmond during his chairmanship of the school board, has
reported its conclusion that his role was a moderating and constructive one
which made possible eventual desegregation without closed schools or other
crippling effect on the quality of public education.®?

BPEECH AND PRESA

Powell has not taken many occasions to express himself directly on rights of
freedom of expression. But in several contexts his views reflect a tendency, in
suggesting solutions to whatever problems may be at hand, to be sensitive to the
implications for First Amendment freedoms.

For example, in approaching the question of fair trial and free press, Powell
is unwilling to see the matter as a ‘‘contest between two competing rights.”
Rather he sees the task as one of seeking an accommodation of both rights “in the
limited area where unrestrained publicity can endanger fair trial.’’3®

In response to the problem of release of information which tends to prejudice
the accused, Powell has rejected the British approach of emphasizing controel of
the media itself, e.g. by subjecting the publisher to fine or imprisonment for eon-
tempt of court. Powell obviously shares the “uneasy distrust” which Americans
seem to have showm for the contempt power.4?

Moreover, he is not willing to use an approach inconsistent with the ‘I‘_})rivi]eged
position” whiech this country affords freedom of speech and press. He prefers
instead to emphasize the duty of the bar to police itself and to reach at the source
(whether prosecution or defense) information which might prejudice a trial.??
Even here, his solution is not to bar information permanently, rather to delay
it until the jury can reach a verdict, untainted by prejudicial publicity.t? Powell’s
search for a reasoned solution to the question of fair trial and free press is summed
up in his statement:#

It iz important that the media and the Bar should not view this as a “contro-
versy’ or as an attack by one upon the other. We have here a common problem
requiring thoughtful and reasoned solutions in the public interest.

3 “The President’s Annual Address: The State of the Legal Profession,” 51 4.B.4.J, 821, 827 (1065).
7 “Jury Trisl of Crimes,”’ 23 Wosh. & Le¢ L. Rev. 1,11 (1660).
3% Ses, e.g., Washington Post, Oct. 24, 1971, p. Al, eol. 1; New York Times, Oct. 22, 1971, p. 25, col. 5;
New York Times, Oct. 16, 1971, p. 1, col. 6; Ttme Magazine, Nov. 1, 1971, p. 18; Newsweek, Nov. 1, 1671,

p. 18,

# “The Right to o Fair Trial,” 51 A.B.A..7, 534, 535 (1985). .

0 Id,, p. 536, For an instance of Powell's concern about the contempt power, see “Jury Trial of Crimes,”
23 Wash. & Lee L. Rey. 1, 10 (1906),

41, “The Right to o Fair Trial,” 51 A.B 4.J. 534, 536 (1965). Bee also “The President’s Annual Address:
The State of the Legal Profession,” 51 A.B.A.J. 821, 825 (1965).

4 ‘“The Right to & Fair Trial,” 51 4.8.4..7. 534, 536 (1065).

43 4The President’s Page,'” 51 4, B.4.J. 199 (1965).
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Powell's views on civil disobedience have already been noted. The intensity
with which he holds those views about confining dissent to legitimnate chanuels
raises questions about the implications of Powell’s arguments for First Amendment
rights. Powell has recognized that problem and has said that his proposals should
not be applied in such a way as to infringe on those First Amendment freedorus,
although he does not conceive ineitement to willful violation of draft laws, income
tax laws, or court decreés to be encompassed as rights of free speech.

WIRETAPPING

Powell’s views on wiretapping have occasioned some notice. In an article
written for the Rickmond Times-Dispatch and reprinted in the FBI Law Enforce-
ment Dulletin, he advanced reasons why requiring a court order for wirectapping
in cases involving national security ‘‘would sericusly handicap our eounter-
espionage and countersubversive operations.” Powell recognized that there could
be “legitimate concern” whether a President should have the power of wire-
tapping in internal security cases without court order and that “at least in theory”’
there was a potential for abuse. But, apparently resting content with the govern-
ment’s claim of its need for secrecy, Powell dismissed the outery over wiretapping
as a “‘tempest in a teapot.” Citing figures showing that there are only a few hundred
Fviret;fl;)&s annually, Powell concluded, “Law-abiding citizens have nothing to

ear,

The FBI article, a journalistic piece, was apparently solicited as a rebuttal to
an article expressing the opposite point of view.? Powell’s article has the ring of a
rebuttal about it. It is in the nature of a rehuttal to assume that one side of an
argument has been stated and aecordingly to argue the other side. Powell’s
views on wiretapping are more fully and fairly stated in a speech he gave to the
Richmond Bar Association on April 15, 1971.4 There (as he did also in the FBI
article) Powell noted that the more serious wiretapping question arises in internal
security cases, as Title III of the Omnibus Crime Control Act of 1968 48 requires
a court order when electronie surveillance is sought to be used in cases not involving
national defense or internal security. Believing that it is difficult to draw a distine-
tion between external and internal threats to the country’s security, Powell
noted that the gquestion whether the President has inherent power to order a
wiretap in internal security cases is pending in the courts. He therefore locked
to the courts to lay down guidelines in this “perplexing’’ area.

Taking the totality of Powell’'s views on wiretapping, it is clear that he recog-
nizez and approves the place of prior court order, with carefully fashioned limita-
tions and safeguards, when wiretaps are used against domestic crime. His position
on wiretapping in internal security cases is less clear. Hig FBI article would suggest
he has resolved that question in favor of the President’s inherent power in such
cases, but his Richmond bar speech would imply a more guarded and tentative
position. The bar speech, the tone of which is far more characteristic of his other
speeches and writings and which was made to a legal audience, would seem to be
the more accurate indicator of Powell’s approach to the constitutional aspects of
wiretapping. It would suggest that as o Justice he would approach the guestion of
wiretapping with an awareness of the various, arguably competing factors which
bear on a judicial resolution of the gquestion.®

SUPREME COURT

Like most lawyers, Powell has felt perfectly entitled to criticize decisions of the
Supreme Court, for example, the Escobedo and Miranda decisions. But he has a
lawyer’s reverence for the Coult as an institution. Repeatedly he has ealled upon
lawyers to avoid destructive criticism of the Court and has rebuked them for their
failure to defend the Court agninst such criticism.s?

11 “Civil Disobedience: Preclude to Revolution®' 40 N,¥ 8.8 .J 172, 187 (195%).

45 “(*1yil Liberties Repression- Fact or Fietlon?” FBI Law Enforcement Rulfeim, Oct. 1971, pp. 9, 10-11,

# Dernard Gavrer, “18 Individual Freedom Threatenied by Growth of Goveinment Probes?” Richmond
Times-Dispateh, Tiune 6, 1971, p. Fl, col 1.

41 Manuscript of text of speech.

4 P L. 00-351, 90th Cong., 1 R. 5037, Fune 1968, )

18 The question of the President’s power to authorize wiretaps without jndicial supervision in cases in-
volving internal secanitv is now pending hefore the Supreme Court, See United States v. U.8.D C. for E.D.
Mieh , 444 F. 2d 651 (6th C1r.), cert araafed, 403 U3, 930 (1971).

W E.(3., “Respect for Law and Due Process—The Foundation of 2 Free Bocisty,” 18 UL Fia, L. Rer. 1,
4 (1965); “An Urgent Need' More Effective Criminal Justice,” 51 A.B.A.J 437, 439 (1964); President’s
Comm’n on Law Enforcement and Admin. of Justice, A4 Repor!: The Challenge of Crime tn a Free Sociely
(1967}, pp. 303, 304 (Addifional views of Messrs. Jaworski, Malone, Fowell, and Storey).
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He shows a like sensitivity to ensuring that the Court’s independence not be
undermined because of criticism of unpopular decisions. In this vein, Powell
expressed pointed disapproval of Congress’ exclusion of the Justices of the Supreme
Court from the general pay raise for other federal judges in 1965—an “‘unfor-
tunate example” of the pressures which even in an enlightened system can be
brought to bear on the judiciary.s

Powell's belief in an independent and unfettered judiciary is also reflected by
criticism of the 1963 proposal to create a “‘Court of the Union’’ to review certain
kinds of Supreme Court decisions—a proposal which Powell compared to the
court-packing proposal of the 1930°s. “These,” said Powell, ‘“‘were attacks on the
funamental J)rinciples of our government involving the independence of the
judiciary and the separation of powers doctrine.’’s

Summary. To repeat, the burden of the above discussion has not been to give a
comprehensive igsue-by-issue discussion of Lewis Powell’s philosophy or to dissect
the position which he hag taken on every issue, Rather the purpose has been to
take eentral themes which he has developed in his articles and speeches and to
enquire what qualities of mind and temper they reflect. In my judgment, Lewis
Powell’'s writings reflect the qualities which I have seen the man display at
firsthand—a devotion to the uses of reason, a finely developed set of principles
and values, a skilled craftsman’s ability to analyze and articulate, an enduring
dedication to the law and the judicial process, and a well-modulated and judicious
temperament. Few men are so well qualified by temperament and training to sit
on the bench as is Lewis Powell.

STATEMENT oF J. Epwarp LuMmparD, SENIOR JUnGE or THE SEconp CIiroulT

My name is J. Edward Lumbard. I am a senior eircuit judge of the United
States Court of Appeals for the Second Circuit. From December 9, 1959 to May 17,
197;, I was Chief Judge of this Court. I have been a circuit judge since July 18,
1955.

I have known Lewis Powell since December 1963 when the American Bar
Association embarked on its project to formulate standards for the administration
of criminal justice. T have been closely associated with Lewis Powell in that
project during the past eight years. I belicve he possesses in high degree all the
qualities one would hope to find in a Justice of the Supreme Court. He has integ-
rity, scholarship, an informed and independent mind, a keen sense of civic and
professional responsibility, clarity of expression, a tolerance and understanding
of the views of others and, above all, such wisdom and judgment as can come
only from having played a leading role in the legal profession and in the public
affairs of this country.

As President-Elect of the American Bar Association in 1963-1964, Lewis Powell
was an active member of the committee which made preliminary studies to
determine the range of the criminal justice project. In August 1964 the Board
of Governors approved the project and at the same time Lewis Powell became
President of the ABA.

I need hardly remind this Committee of the great public concern regarding
criminal justice in 1963. By that time numerous court decisions, judicial standards
and reports in the news media had made it all too clear that the administration
of criminal justice throughout the country was becoming ineffective; it was also
apparent that too little was being done to protect individual rights according to
constitutional requirements of due process.

The purpose of the ABA project was to formulate and recommend standards
which the states and the federal government could apply. In his speeches and
writing Lewis Powell repeatedly emphasized the dual purpose of the project: to
permit effective law enforeement and adeguate protection of the public and simul-
taneously to safeguard and amplify the constitutional rights of those suspected
of crime, Speaking to the New York Bar Association in January 1965, he noted:
“the problem—complicated by our dual system of state and federal laws—is
how to strengthen our criminai laws and render their enforcement more effective
and at the same time accord to persons accused of crime the rights which are a
proud part of our Western heritage.”

An ABA President, Lewis Powell immediately went to work to recruit the
necessary men and money for the criminal justice project. To finance three years

8t “Tury Trial of Crimes,” 23 Wash. & Lée L. Rev. 1, 9-10 (1066).
82 “The President’s Page,” 51 A.B..4..7. 101 (1965).
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of effort, he was instrumental in seceuring grants in eqgual amounis of $250,000
from the American Bar Foundation, the Avalon Foundation {now part of the
Andrew W. Mellon Foundation) and the Vineent Astor Foundation.

Lewis Powell appointed me Chairman of the Special Committee which was to
oversee the six advisory committees charged with formulating the standards. For
the advisory chairmen he seleeted men of the highest calibre only. Paul C. Rear-
don, justice of the Supreme Judieial Court of Massachusetts; Federal District
Judge Richard Austin of Chicago; Alired P. Murrah of Oklashoma, then Chief
Judge of the Tenth Circuit; Walter V. Schaefer of the Illinois Supreme Court;
Warren Burger, then United States Cireuit Judge in the District of Columbia,
and Gerald Flood of the Peansylvania Superior Court. (Upon Judge Flood’s
death in 1965 Simon Sobeloff, then Chief Judge of the Fourth Cireuit, took his
place.)

The Committee on Fair Trial and Free Press, chaired by Justice Reardon, was
appointed first becanse of the nrgeney of the problems in that field. T mention the
names of the men selected for that committee because they show the importance
Lewis Powell attached to the project and his ability to summon men representative
of all views to resolve difficult problems. Along with Justice Reardon. the fol-
lowing served: Grant B. Cooper, eminent California trial counsel; Chief Judge
Edward J. Devitt, of the United States Distriet Court for Minnesota; Dean
Robert M, Figg, Jr., of the University of Sonth Carolina Law School; Abe Fortas,
then in private practice in Washington, D.C. {who served until he became a
Justice of the Supreme Court}: Ross L. Malone, former Deputy Attornev General
and ABA President, 1958-1959; Judge Bernard 8. Mever, of the New York
Supreme Court: Wade H. MeCree, Jr., then United States Distriet Judge, Eastern
District of Michigan, now Circuit Judge for the Sixth Cirenit; Robert (5. Storer,
former ABA President, former law school dean at South Methodist University;
Lawrenee E. Walsh, former Deputvy Attornev General, and former District
Judge in Sonthern New York; and Daniel P. Ward, then State’s Attorney for
Cook County, now Justice of the Illinois Supreme Court.

Lewis Powell’s paramount considerations were that each Committee should
enlist the most knowledgeable members of the various diseiplines of the profession
and that it should be representative of all sections and all puints of view. Thus the
78 members of the project included 15 federal judges, 15 state judges (including
three state chief justices), 6 state prosecutors, 2 public defenders, 29 practicing
lawvers, 8 criminal law professors and 3 law enforcement officials. In addition, he
cﬁlled upon law schools from every section of the eountry to furnish reporters and
advisors,

When Lewis Powell finished his term az ABA President in August 1965, he
was appointed to and served with me on the Special Committce, and has remained
a member ever since.

When the ABA project began in 1964, Lewis Powell freely conceded that he
knew little about criminal procedure and had had virtually no experience in the
field. But as standards were drafted and proposals were made, he studied them
carefully, participated in the debates and expressed an informed view on the issues
to be resolved. In the course of the Special Committee’s review of the proposed
standards, Lewis Powell became the Committee’s most knowledgeable member.
He played a leading role in supporting the Committee’s recommendations during
debates in the House of Delegates, after which the standards were approved.

In July 1965, President Johason appointed Lewis Powell to the President’s
Commission on Law Enforcement and Administration of Justice. Of the 19
members of the President’s Commission, seven were already participants in the
criminal justice project. One happy consequence was that the Commission and
the project frequently exchanged views to avoid duplication of effort. Lewis
Powell was one of the most influential and active members of the President’s
Commission. When the final report was issued in February 1967, Lewis Powell
joined with six other members of the Commission in filing a Supplemental State-
ment of Constitutional Limitations. In this statement the seven members of the
Commission expressed their grave coneern about the imbalance between law
enforeement and protection of the public and the measures which were being
mandated by the eourts to proteet individual rights. While the statement made
concrete proposals for constitutional change to strengthen law enforcement, it
also pointed out the necessity to retain “appropriate and effective safeguards
against oppressive government action against the individual, whether guiltv or
igmmcent. of critne.”” Lewis Powell was the principal drafisinan of this Supplemental
Statement.
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In October 1966 the first standards, on fair trial and free press, were issued.
Since then there has been a steady sucecssion of reports on all the important
arens of criminal justice. Scparately hound, these standards are to be found in
the libraries of most of the judges of this country; they are eited frequently in
judicial opinions of trial and appellate eourts, including the Supreme Court of
the United States.

Two examples will suffice to show the far-reaching impaet of the project’s
work. The standards on Pleas of Guiléy, recommending in detail the procedure
which a court should follow in receiving and acting upon guilty pleas, went further
than the Rules of Federal Criminal Proecdure. Reeently, the Advisory Com-
mittee on Federal Rules of Criminal Procedure recommended additional provi-
sions regarding pleas of guilty which closcly follow the ABA eriminal justice
proposals. These proposals will next be acted upon by the Judicial Conference of
the United States and the Supreme Court before being presented to Congress.

Second, when the judges of the Sccond Cireuit, troubled with the problem of
prompt disposition of eriminal eascs, announced new rules to become effective on
July 5, 1971, they based their aclion on the ABA standards calling for definite
time limits within which criminal cases must be disposed. Similarly, just a few
days age, on Friday, October 29, 1971, the Judieial Conferenee of the Unived
States approved a new federal rule requiring each distriet court in the country
to malke rules for the promnpt disposition of criminal eascs, with the approval of
the appropriate circuit couneil,

I think it fajr to say that with respect to pleas of guilty and the prompt dis-
position of criminal cascs, the ABA standards have greatly cxpedited action by
state and federal authorities,

Of course, it took many of us working over a period of years to produce the
ABA standards, and the work still goes forward. But this work wovld have fallen
far short of the impact it has achieved and the acceptance it has won from the
public, as well as the bar and the bench of this country, had it not been for the
leadership, the wisdom, and the legal ability of Lewis Powell,

In conclusion, Mr. Chairman, 1t is my opinion that Lewis Powell is highly
qualified in every msepect to serve as the Justiee of the Supreme Court of the
United States.

BTATEMENT OF Joseril 1) Ty DINGS

It is # pleasure to appear before my forier collengues on the Judiciary Com-
mittee in the happy posture of supporting the nomination of Lewis Lowell of
Virginia to be Justice of the Supreme Court of the United States.

Lewis 'owell not only is a distinguished lawyer, he is a truly fine human being.
My contacts with him during the years I was chairman of the Subecommittee on
Toiprovements in Judicinl Machinery were many. Without exception, we were
involved in the same citorts to improve the judicial system of our country and
to insure that all Americans had equal justice. It's very doubtful that the Legal
Services for the Poor Program of OO could have been instituted without the
support and leadership of Lewis 'owell who, at the time the Congress considered
the initial authorization and funding, was president of the American Bar Asso-
ciation. Lewis I'owell not only supported the neigliborhiood legal services con-
cept. he pioneered it.

The work of my Subcommittee in drafting the Title of the Civil Rights Act
of 1966, which related to Federal Jury Selection, was greatly bulwarked by
Lewis [Powell’s supprort.,

Whenever a particularly difficult problem of legislation concerning Federal
Judicial Reform was hefore our conunittee, Lewis Powell was always available
to connsel and assist.

Last year when the Schute refused to advise and consent to the nomination of
J. Harrold Carswell to be Justice of the Supreme Court, President Nixon took
oceasion to criticize the United States Senate for failure to folow his mandate
and, in fact, accused ihe Senate of blocking the nomination Lecause Mr. Cars-
well was “a Southerner and a conservative,” In response to that intemperate
outburst, I delivered a speech on the floor of the United States Senate in which
T enumerated the names of a number of distinguished Southern conservative
judges and lawyers who would be enthusiastically received as nominee for our
conntry’s highest court by me and I felt many of my colleagues in the Senate
on the basis of their legal background and qualifications. Some of ¥OU may re-
call that T headed that list with the name of Lewis Powell of Virginia. T felt that
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way in 1970, I feel that way today. I urge you to report his nomination favor-
ably to the Senate and urge the Scnate to advise and consent to Lewis Powell
to be Justice of the Supreme Court of the United States,

STATEMENT OF ARMISTEAD 1. BooTHE: SoMk oF LEWIs POWELL'S CONTRIBUTIONS
10 EpucaTIoN AND Civii, RIGHTS IN VIRGINIA

As Yirginia entered the 1950's, some of her lawyers and legislators were con-
vinced tbat the Commonwealth and the Soutb had not been adequately informed
or prepared for the socinl changes that faced them. Students of the T7.8. Supreme
Court decisions after 1935 were aware of the possible imminence of a social revo-
lution. Lewis Powell was one of the moderate, cool, farsighted stndents of the
law who shared this realization.

From the date of the Brown decision in 1954, he was a stalwart member of an
elite group of Virginians who saw that the Commonwealth’s schools must not be
closed. From July 1954 onward, the issue in the State was just as sharp as a new
knife blade between an assignment (or freedom of choice) plan, to keep the
achools open, or massive resistance, to cripple them, During the next flve crucial
years Lewis Powell, then Chairman of the Richmond School Board, ptaced him-
self effectively with the minority who felt obligated to mphold the law and the
Virginia public school system.

He was one of two Virginia citlzens more responsible than others for Impress-
ing businessmen and influential persons of all classes that irreparable damage
would be done to human beings and to economic resources of Virginla resulting
from the collapse of education. By March of 1959, 14,000 Virginla children were
out of school. Thanks to the sterling work, often behind the scenes, done by
exXecutives in Norfolk, Virginia, and by Lewis Powell and Harvie Wilkinson in
Richmond, Governor Almond wasg convinced that the state’s educational salva-
tion lay in superseding the massive resistance laws with a workable assignment
plan. This plan in April of 1859, passed the House of Delegates by a slim margin
and was enacted by the Senate by a single vote. Powell should be given full
credit for convincing a good many of the necessary conservatives that they should
be members of the group which finally turned out to have a one-man majority.

Perhaps today there are some younger people who do not remember the 1050’s
or the humanity, the regard for law, and the farsightedness of a few people like
Lewis Powell, who helped Virginia, in a Virginia way, to survive the Common-
wealth’s ceverest test in this century. Many accolades could be glven to Powell’s
judgment, fairness, intelligence, and other judicial attributes. Men and women
who can vouch for his virtues are legion, This statement is simply intended to be
a brief word picture of a courageous American legal soldier under fire.

I note from the news that the congessional black caucus is opposing Powell. T
the distinguished members of that group could remember the 1850's and could
get all the available facts, they would not oppose him. They would approve of
his selection and thank the good Lord they would have him on the Supreme Court.

STATEMENT oF ORisoN S, MarpiN !

I reside in Scarsdale, New York and have practiced law in New York City
since 1930.

I have known Lewis F. Powell, Jr. for upwards of twenty yvears. As fellow
mmembers of the House of Delegates of the American Bar Association and, for a
time, as fellow officers of that Aseociation and of the National Legal Aid and
Defender Association, I have had ample opportunity to observe and to appreciate
the qualities of this truly great lawyer and citizen. I sincerely believe that all
who have had an opportunity to observe his qualities share my opinion that he
is superbly equipped for scrvice on the highest court of our land. A new acquaintence
will find that it takes very little time to discover the strength of his integrity,
the keenness of his mind, his well balanced judgment and, most refreshing, his
friendiiness and lack of pomposity.

Another quality which T have observed in Mr. Powell-—a rare quality, un-
fortunately—is his ability to reconcile differing views. T have seen this happen
frequently at meetings of the Board of Governors and the House of Delegates of

! Former President of the American Bar Association, the New York State Bar Associstion, The Assocla-
tion of the Bar of the City of New York, and The National Legal Ald and Defender Association.
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the American Bar Association. Lawvers have o tendency to be independent
thinkers and to express their views vigorously. Time and time again T have seen
Mr. Powell reconcile differing views to the satisfaction of all concerned.

As others will no doubt speak of the qualities I have mentioned, I will limit
this statement to two episodes within my personal knowledge which, I think,
demonstrate Lewis Powell’s deep conecern for the true administration of justice
and in assuring equal access to justice for all our eitizens, rich and poor alike, and
of whatever color, creed and religion.

T will refer first to Mr. Powell’s part in establishing the Legal Serviees Program
of the Office of Economic Opportunity. This occurred in February 1985 during
his presidency of the American Bar Association. The Office of Economic Oppor-
tunity, then under the command of 3. Sargent Shriver, proposed the funding of
legal assistance offices wherever such offices would be welcomed by loeal com-
munity groups and there was a demonstrated need for legal assistance for those
who could not pay for legal advice and assistance. Many lawyers were skeptical
of the program, fearing it as an attempted socialization of the profession or an
intrusion by the Federal Government in local affairs.

Mr. Powell, however, saw the program as a practical means of implementing a
basic ideal of the profession, providing legal assistance to all in need of legal help.
He, therefore, took the leadership in proposing to the IHouse of Delegates of the
American Bar Association that the profession give wholehearted support to the
program, assist in its development and give the direction and leadership needed
to assure that the services wonld he provided in a professional manner. This was
statesmanship of high order at a time when it wonld have heen easier to have
temporized or opposed the program.

Mr. Shriver has publicly acknowledged that Mr., Powell’s leadership assured
the wide acceptance needed to properly launch the program. Despite growing
pains and local problems, it is now generally accepted that the Legal Services Pro-
gram is perhaps the most suceessful of the various programs initiated by the Office
of Economic Opportunity. Much of the eredit for this suceess rightfully belongs to
Mr. Powell.

The second instance to which T will refer is Mr, Powell’s part in setting up the
Section of Individual Rights and Responsibilities of the American Bar Associa-
tion. This also had its origin during his time as President and Immediate Past
President of the Association. In February 1965 a proposal had been submitted by
Dean Jefferson Fordham of the Law Schoul of the University of Pennsylvania
for the establishment of a Section of Individual Rights. The proposal was con-
sidered by a subecommittee of the Board of Governors and by the Board itself
at various meetings. It was determined, largely at the suggestion of Mr. Powell,
that the objectives of the proposed Section should be balanced and broadened
to include the responeibilities of citizens as well as their civil rights, Aceordingly,
as the Section was finally organized and approved by the House of Delegates of
the Association in August 1966, the Association’s Standing Committecs on Ameri-
can Citizenghip and the Bill of Rights, as well as its Special Committee on Civil
Rights and Raeial Unrest, were all merged into a new section known as the Section
on Individual Rights and Responsibilities.

The principal purposes of the new Section, as set out in its By-Laws are:

“{a} To provide an opportunity within the Association for members of the
profession to consider issues with respect to recognition and enjoyment of in-
dividual rights and responsibilities under the American constitutional svstem;

““(b) To encourage public understanding of the rights and duties of American
citizenship and of the correlative nature of both rights and duties;

“(ey To further pnblic and lawyer understanding of rights and duties under the
Constitution snd the Bill of Rights with respect to freedom of speech, freedom of
religion, freedoin of assembly, frecdom of movement, enjoyment of property, {air
trial, and equality beforc the law;

“(d) To encourage public respeet for law and due process aad an appreciation
that the vindication of rights must be necomnplished by lawful and orderly means;

“(e) To nurture a sense of responsibility on the part of lawyers, individually
and as a profession, in the recognition and enforeement of individual rights and
duties and in the discharge of their responsibilities with respect 1o assuring fair
irial and equality of justice for all persons;

“(f) To study and recommend methods of maintaining a proper balance between
the rights of those accused of crime and the rights of the general publie to he pro-
tected in life, person, and property;

(g} To study the need and recommend appropriate action for the protection of
individual rights against the arbitrary exercise of power at any level of govern-
ment.”
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The first Chairman of the new Seetion, Dean Jefferson Fordham, acknowledged
the leadership given by Lewis Powell in his first letter to the membership. He
wrote, in part:

“There is no question but that the leadership of Past Presidents Lewis Powell
and Bidward Kuhn * * * were highly siguificant in giving strong support for the
Section. I acknowledge thix with warm appreciation.”

At the meeting of the House of Delegates in August 1966, a time when I hap-
pened Lo be President of the Association, I publiely acknowledged his leadership
in these words:

“I think the man yvou should hear from at this time is the real architect of the
Seetion as it has finally emerged from the Board of Governors and that is our Pasg
President, Mr. Powell.”*

I submit that the two examples which I have briefly described give ample evi-
dence of Mr, Powell’s deep eoneern for justice and that it be made equally available
to all; and, further, that he is concerned with the responsibilities of citizenship as
well as with the civil rights of individuals. His well balanced belief in our consiiti-
tional system and in equal justice under law, coupled with exceptional integrity
and high competence as a lawyer, give ample assurance that Mr. Powell meets the
highest standards for appointment to the Court,

STATEMENT OoF BERNARD G, SE¢GAL

My name is Bernard G. Segal. I am a practicing lawyer in Philadelphia, Pennsyl-
vania, and a member of the Bar of {he Supreme Court of the United States. Of
relevance in view of the purpose of my testimony may he the fact that I have
served as President of the American College to Trial Lawyers; Chairman of the
Board of the American Judicature Society; currently Vice President, having heen
for thirtcen vears Treasurer, of The American Law Institute; and President of the
American Bar Association, having been for six ycars Chairman of its Standing
Committee on Federal Judiciary and six as Chairman of its Standing Committee
on Judicial Selection, Tenure and Compensation. I serve as a charter member of
the Standing Committee on Rules of Practice and Procedure of the Judicial
Conferenee of the United States.

Cominenecing with my testimony as Chairman of the Commission on Judicial
and Congressional Salaries created by the 83rd Congress, I have been privileged
to appear before this distinguished Committee a great many times over the past
two decades. T have never appeared with greater enthusiasm ot deeper dedication
than today. For I believe that the duty of this august group in passing upon the
fitness of a Presidential nominee to serve as a Justice on the Supreme Court
transcends in its momentousness and concern to the Nation any other obligation
which devolves upon the Committee. Tt is therefore with profound satisfaction
that I speak in support of & nominee who in my jiudgment is as eminently qualified
to serve on our highest judicial tribunal as anyone who has come before the Com-
mittee since I have been concerned with such matters, and I daresay for many years
before that as well. T legal education, legal experience and legal competence, he
ranks among the elite of the nation’s bar,

When I appeared before this Cominitice on another oeccasion, I pointed out
that there exists a multitude of views on the essential qualities which a nominec
to the highest Court of the land should have, An even more divergent pattern of
views concerns the nature of the professional experience, the backgronnd that
best equips a lawyver for service on the Supreme Court. There is no universally
accepled formula on these subjects, and to my mind, there can be none. Indeed,
any effort to devise a fixed set of prerequisites for this high office, or to establish
any particular background of cxpericnee shonld be possessed by all nominees,
would in my opinion be inherently unwise. As Mr. Justice Frankfurter, perhaps
the ontstanding student of the Court in this eentury, has conclided after a
searching study into the backgrounds and the qualities of the Justices who have
served on the Supreme Court, lawyvers of the stature justifving appointment to
the Supreme Court have been found in a varioty of professional careers. Once
certain basic prerequisiles are met, it iz not the particular career which a lawyer
has had, he points out, but rather his capacions mind and reliable powors for
disinterested and fair-minded judgment, his funetional fitness, his disposition to be
detached and withdrawn, his inner strength to curb any tendency to reach results
agreeablo to desire or to embrace the solution of a problem before exhansting its
comprehensive analysis. My own view has always been that one of the great
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strengths of our Supreme Court has derived from the rich cross-section, the di-
versity, of the backgrounds from which its members have been drawn—judges of
lower courts, Federal and State: members of the Congress; on oceasion a towering
figure in the law drawn directly from the law school.

Lewis F. Powell, Jr. comes to the Court directly from an active and vigorous law
practice and a very large participation in the extracurricular activities of the
profession. T have known him professionally and personally, for many years.
In my opinion he is admirably qualified to assume the office of Justice of the
Supreme Court and to fulfill with singular distinetion the obligations of that
crucial position.

Mr. PowEeLy's superb intellectual capacity is well known to judges and lawyers
throughout the land; and it hasx been abundantly demonstrated by scholarly
achievements both in his academic life and in the legal profession. In college he
was elected to Phi Beta Kappa and at law school he won honors as a student and
was graduated at the top of his class, after which he carned the LL.M. degree
at the Iarvard Law School.

Lewis Powell is a man skilled and respected in the law. His practice as a lawyer
has been as extensive and diversified as it has been distinguished. As a senior
member of a Richmond firm, he has represented corporate clients, civic and chari-
table interests, and impoverished individuals with equal ability and devotion.
He enjoys an extremely high reputation as a courtroom advocate at both trials
and appellate levels, T have referred to him clients requiring professional service ju
Virginia and on such oecasions to work with him and observe at first hand his
all around excellence as a practicing lawver.

Next, T list Mr. Powell’s awareness of his public obligations as a eitizen, Here,
ton, he has been preeminent. To call the roll of the voluntary public services he
has worked on, headed and developed, woild be to name hospitals and churches,
schools and universities, charitable and civie projects of all kinds. These appear
in the biographical material before the Committee and T =hall therefore not im-
puse upoi the Committee’s time by repeating them. I merely observe that the
public causes which he has headed or worked in have benefitted richly from his
participation. It is a deep =ense of community that makes s man devote so mueh
of himself so seiflessly to so many good causes.

And again without detailing his outstanding service to his country in World
War 11, I merely point oul in passing that his thir ty-three months of intensive
aotivity in the USAAF overseas brought him the Legion of Merit, the Bronze
Star (United States), the Croix de Guerre with Palms (France), and pronwntion
to the rank of colunel.

In his profession he has heen rewarded with the highest offices in the power of
his fellow lawyers to bestow—the Presidency of the American College of Trial
Lawyers, the highly prestigious honorary organization of eourtroom advocates;
the Presidency of the American Bar Foundation, the very aective and useful
research arm of the American Bar Association: and of course, the Presidency of
the American Bar Association, new eomprised of more than 130,000 dues paying
members and having in its [House of Delegates, of which Mr. Powell is a Life
\Icmbet, representabives of organizations comprised of more than 909 of the
lawyers in Ameries. These honors came to him after he first received recoguition
in his own eommunity by election as President of the Richard Bar Assoeciation.
Of the numerows other high offices he has held in leading organizaticns of the
profession, I mention only his Viee Presidency of the National Legal Aid and
Defender Association and his dircetorship in the American Judicature Society.

In stating that Mr. Powell is conceded by everyone knowledgeable in ABA
affairs and history as having been one of the most effeetive, most dedicated, and
most beloved Presidents the American Bar Association has ever had, I de not
lose sight of the fact that past Presidents of the American Bar Association include
siich men as William Howard Taft, Elihu Root, John W. Davis and Charles Evans
Hughes, Rather than rank him with them, I think I ean say with authority, hav-
ing 2o recently spent two intensive years in the American Bar Center and traveling
around the country that there is no one whe is held i greater admiration or more
genuine respect than he by the present and former officers and staff of the Amer-
ican Bar Association.

Puring the two years that he was ABA President-Elect and President, he
placed the A=sociation in a new position of leadership in terms of pragmatic
institntional recognition of the vast =ocial and technological changes that char-
acterize our times, and in the adoption amoeng others of highly significant programs
and policies designed to improve the administration of criminal justice, to fulfill
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the obligations of lawyers to provide legal services to the needy members of our
society, to reevaluate and reevaluate the ethical standards of the profession, and
to enhance the general reputation of lawyers.

The Criminal Justice Act of 1964, providing for compensated counsel in federal
courts for indigent defendants charged with felonies or serious misdemeanors,
having been enacted and gratifying progress having been made in a number of
states, Mr. Powell, as President of the Association, alerted the profession to the
magnitude and urgeney of the need for counsel in criminal cases; and he gkillfully
stimulated action by the organized bar to meet that need. He alzso reminded the
bar that its responsibility was no less erucial in the civil justice field.

When the Economic Opportunity Aet was enacted in 1964, authorizing com-
munity action programs designed to help the impoverished through legal services
and other means in loeal communities across the country, there was considerable
concern among some members of the profession as to whether the legislation, be-
cauge it involved massive participation by the federal government in legal aid,
would receive the support of the organized bar. Most lawyers would have pre-
ferred local rather than federal solutions, But under the leadership of Lewis Powell,
who recognized that the complexities and demands of modern society required
legal services assistance that were beyond the will or capacity of the profession,
or even states and municipalities to meet, the American Bar Association assumed
the national leadership in persuading the organized bar at all levels to embrace
the OEQ Legal Services Program then before the Congress, This not only helped
rekindle the conscience of the bar in a critical area in which it had certainly not
distinguished itgelf, it provided the support the program needed to get off the
ground.

In a letter I received from Mr. Sargent Shriver iast Septemiber, he referred to
the magnificent leadership of Mr. Powell in the formulation and the effectuation
of the national program. He has praised, too, Mr. Powell’s statesmanship in the
identification and critical appraisal of its obvious problems and uncertainties.
Mr. Shriver added that he had “come to believe that the Legal Services Program
small though it is, will rank in historv with the great trinmphs of Justice over
Tyranny . . . (and) one of the brightest achievement in our nation’s history.”

In recognizing the need for broader and more efficient legal services for the
poor, Mr. Powell did not overlook the mounting problems of other segments of
the public in obtaining adequate legal services—the millions of persons who are
not so impoverished as to be qualified for legal aid bnt who nevertheless require
legal services and cannot afford to pay for them. And so, at his instance the
American Bar Association created still another agency, this time to ascertain the
availability of legal services to all segments of the society, the adequacy of existing
methods and institutions for providing them, the need for group legal programs
and their relation to the profession’s ethical standards, the most expeditious and
effective way to provide such services to a greatly enlarged elientele. “But even
as study progresses’’, Mr. Powell urged, “the organized bar ai all levels must
press ahead with every available means to improve existing methods. . . . It is
axiomatic that those (the legal profession) who enjoy a monopoly positicn have
higher duties and responsibilities. In discharging these the nltimate test must be
the public interest.”

Recognizing the need for updatin% the Canons of Professional Ethics including
their observance and enforcement, Mr. Powell appointed a new Special Committee
on Evaluation of Ethical Standards to deal with that subject. In doing so0. he
directed the Committee’s attention to three examples of the need: (1) Wider
discourse on fair trial and free press, lawvers being “a major source that may
affect the fariness of trials”’. (2) The representation of unpopular causes and the
providing of aid even to the most unpopular defendants. (3) The need to revise
the Canons of Ethics to recognize the need for group legal services through lay
organizations such as those involved in the recent decisions of the Supreme Court.

Reporting a growing dissatisfaction with the discipline maintained by the legal
profession, he courageously acknowledged that the dissatisfaction was justified
and requested that the new canons lay down clear, peremptory riles relating
direetly to the duty of lawyers to their clients and the courts.

One of the most massive undertakings in the history of the Association under-
taken during Lewis Powell’s administration as President of the American Bar
Association was the project to provide minimum standards for the administration
of criminal justice. This encompassed the entire spectrum of the eriminal justice
process—from prearraignment and bail to sentencing, postconviction remedies
and correctional treatment. Today, with only one phase remaining to be con-
cluded, the historic Reports of the distinguished committee of judges, lawyers,
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and other initially appointed by Mr. Powell provide innovative and effective
standards to improve the eriminal process. They are under active consideration
by legislatures, courts, and law enforcement authorities, and will, in Mr. Powell's
prophetic words “help materially in improving the fairness, the certainty and
swiftness of eriminal justice.”

In the area of race relations, the following paragraphs from Mr. Powell’s Annual
Address are noteworthy: “One cannot think of erime in this country without
special coneern for the lawlessness related to racial unrest that casts a deep shadow
across the American scene. This takes many forms. That which is most widely
publicized is the criminal conduct of the small and defiant minority in the South—a
diminishing minority that still uses violence and intimidation to frustrate the
legal rights of Negro citizens. This conduet is rightly condemmned and deplored
throughout our country. The full processes of our legal system must be used as
effectively, and with as mueh determination, against racial lawlessness as against
all other crime.”

He continued: “Every lawyer recognizes that the right of dissent is a vital
part of our American heritage. So also are the rights to assemble, to protest, to
petition and to test the validity of challenged laws or regulations. But our Con-
stitution and tradition contemplate the orderly assertion of these rights.”

There are those who have characterized Lewis Powell as a conservative, I do
not like such designations; they are uncertain in meaning and so much of their
interpretation lies in the eyes of the beholder. But if Lewis Powell is a conserva~
tive, he is one in the classical sense—a man who would preserve the best of exiating
institutions and forms of government, but not one who has been or ever will be
gubject to the tryanny of slogans and outmoded formulas. Rather, he is a realist
but one who does not merely bow to the inevitability of change; he is hospitable
to it, even going out to meet it when appropriate. In the face of changes that
are impending, or indeed are already here, which seem overwhelming to many,
Lewis Powell is the kind of person who is both undisturbed and unsurprised. He
sees such changes as the business of the law and the business of the courts. For
while he would recognize that we are headed for a volume and a degree of change
in the whole fabric of ourlife that is wholly without precedent, he would urge that
we be equipped in our legal usages, in our vision, in the breadth of our reference,
to deal with them, and in view of the urgency to deal with them more speedily
than ever before,

He would, I think, call attention to the profound statement of Edmund Burke,
who surely would be designated a conservative and who was not an innovator.
“We must all obey the great law of change,” Burke said, ‘it is the most powerful
law of nature, and the means perhaps of its conservation.” It would be Lewis
Powell's position, T suggest, that the perpetual challenge to the courts is to
accommodate the law to change—in Sir Frederick Pollock’s words, “to keep the
rules of law in harmony with the enlightened common sense of the nation "

In his public addresses and in his writings, Lewis Powell has expressed forth-
rightly and candidly his views regarding many of the complex and manifold
problems of our soeiety. Based upon those statements and my observations of him,
for many years, I am prepared, insofar as ultimate judgment of any man may be
foreeast by his contemporaries, to predict with confidence that Lewis Powell will
be a judge with great fidelity to the best traditions of the Supreme Court, not as a
worshipper of the past but as a stimulus toward promoting the most fruitful
administration of justice.

T anticipate that his opinions as a judge during these and other troubled times
will reflect, not the friction and passion of the day, but devotion to the “abiding
spirit of the Constitution”. In addition, his extensive experience at the bar and
his admirable sense of balance will bring wisdom to the disposition of a considerable
body of litigation, outside the passions of popular controversy, that eomes to the
Court each vear, A man of uncompromising honesty—intellectual as well as
moral—a man of wisdom and dedication to his convictions, Lewis Powell’s
singular attributes as a lawyer, his clearheadedness, his resourcefulness, his
disciplined intellectual habits, all combined with & due sense of proportion, will,
I am sure, enable him to fulfill Mr. Justice Frankfurter’s definition of the ‘“‘duty
of justices . . . not to express their personal will and wisdom . . . (but rather) to
try to triumph over the bent of their own preferences and to transcend, through
habituated exzereise of the imagination, the limits of their direct experiences.”
And at the same time he will in my congidered judgment meet Chief Jultice
Marshall's solemn warning: “We must never forget that it is a Constitution we
are expounding . . . a Constitution intended to endure for ages to come and
consequently to be adapted to the various crises of human affairs,”
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Mr. Chairman, it has been uncommonly true in the history of our Court that
the challenge of Federal judicial service touches the deepest, most fundamental
sensitivities of the men trained in the law who come to the bench. The judge
with his personal system of private values will, of all citizens, stand nearest the
Constitution with its public system of publie values. He will equate the one
with the other and in doing se, he will have hiz unique and preecions chance to
make sure that American jurisprudence shall have added what Mr. Justice
Jackson so elogquently termed *““a valuable and enduring contribution to the sci-
ence of government under law.”” “Law” he said, ““as the expression of the ulti-
mate will and wisdom of the people has so far proven the safest guardian of
liberty yet devised.”” And, Mr. Chairman, T have o doubt that as a Supreme Court
Justice, law, as the will and wisdom of the people, is the client Lewis Powell
will serve. I believe that as he assumes the lonely and awesome responsibility of
making what so often will be irreversible decisions on great and far-reaching
guestions, he will bring to his task extraordinary capacities, a wise and under-
standing heart, and a deep and abiding sense of justice. I prediet that at the end
of his terin, Lewis Powell will have joined ‘‘the enduring architects of the federal
strueture within which our nation lives and moves and has its being”’,

StaTMENT oF Hicks Eprov oF " WEwWOK4A, OKLa.

My name is Hicks Epton. By way of identification 1 was admitted to the
Oklahoma Bar Association in 1932, Ever since I have lived in and practiced law
out of the County Seat town of Wewoka, Oklahoma, T have devoted almost all
my professional life to the preparation and trial of litigated matters. For five
vears I was Chairinan of the Board of Admissions to the Oklahoma Bar Asso-
ciation. For 12 vears I was a member of the National Conferenee of Cominis-
sioners of Uniform State Laws. I was a member of the first Civil Rights Com-
migsion of my state and was defending the unpopular eause before it became
popular or profitable to do it. By the grace of my peers I am the President of the
American College of Trial Lawyers and appear here at the directions of the dis-
tinguished Regents of the College who themselves are today on their feet in Court-
rooms seattered over the United States.

The American College of Trial Lawyers is an honorary organization of approxi-
makbely 2300 members called Fellows. It is national in scope and membership is
by invitation only. No one is considered for Fellowship in the College who has
not suecessfully and honorably tried adversary causes for at least 60 percent of
his time over a period of 15 years. Only those with the highest ethieal standards
and of impeccable character are considered. Even then the membership is numeri-
caily linlited to one percent of those licensed to practice law in any State.

The College eoncerns itself with the improvement of the administration of
justice. Illustrative of its specific work is the monumental Criminal Defense Manual
which it sponsored and produced, in cooperation with other legal organizations,
a few years ago and its later sponsoring of the College for Prosecuting Attorneys.
Another example of its work is the careful study, report and recommendations
on the Disruption of the Judicial Process published in July, 1970, and which has
become a basic document in this vital area. Even now it is studying the prolonged
criminal trial and the Class Action problems.

Lewis F. Powell, Jr., has been a long-timne Fellow of the American Colicge of
Trial Lawyers. He served with great distinction as its President in 1969-1970.
Indced, it was he who conceived the study of the Disruption of the Judicial Process
and appointed the Committee which made the study and report.

It has been my good fortune to know Lewis F. Powell, Jr., and his family for
many years. I have been intimately associated with him in the work of the
College and the American Bar Association. T therefore am pleased to add my per-
sonal approval to the official endorsement of the College which at this time I have
the honor to lead.

In our opinion Lewis F. Powell, Jr., is cazily one of the best qualiied men in
America for the Supreme Court. He was s superior student in one of the finest
law sehools in America. Today he is just as serious a student of the law as he was
while he was in law school. This seems important beeause we believe one must
first be a good earpenter before he beecmes a great architeet.

Powell has been and is one «f Ameriea’s outstanding trial lawyers. They eome
in all sizes, colors, and dispositions; and from every conceivable background. The
trial law:er sips of many sciences and hopefully is blessed by a portion of at least
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one art, There are no child prodigies in the field of trial practice. Of necessily a
great trial Jawyer is a man of compassion beeause jurors usually are compassionate
and the law must assay the facts so the tryer of the facts knows where to bestow
the eompassion. He musi be a man of humiiity. The writer of Proverbs must have
had the trial lawyer in mind when he wrote, “pride goeth before destruetion and a
haughty spirit before a fall.”

The trial lawyer nnst not always expect to win friends and influence people.
Ife gets his case after infeetion of the soeial or business relationship between his
client and othors. Seldom is there an casy answer and often there is no right
answer. He works within the framework of an imperfect adversary svstem for
the simple reason it i= all we have and appears to be the best now knewn. 1t is
simall wonder that the Fnglish appoint all their high Court Judges from the Bar
which is the trial braneh of their legal profession. AH of this trainivg and self
discipline eminently qualifies Lewis F. Powell, Jr., for outstanding work on the
sSupreme Court. Fvery Courtroom Powell has entered has been a classroom
preparing hin for this high purpose.

Although carrying his full share of the heavy practice of a large and busy law
firm for many vears Powell has nlways taken time for community work. Even
more importantiv. we think iz his work in the improvement of his own profession
and the administration of justice. He believes the members of the legal profession
are trustees of it, for the benefit of the public and those who will labor afier him,
and they have a non-delegable duty to leave the vinevard beiter than when they
entered it. No man has given more than he of his time and energy in the improve-
ment of the administration of justice.

Lewis Powell is ¢endowed by nature with a great mind. By training and self-
discipline e has developed what we are pleased to call a judicial temperament.
Perhaps it consiats of competence, courage and compassion,

Others have asked me to tag him as a liberal or conservative. Frankly, I do not
know. I know that he is first, last and always a lawyver, a gentleinan and industrions
and has the eonrage to do his duty “ax God gives him the light to see it”.

STaTeMENT OF Mavynaep J. ToLt

Aly name is Maynard J. Toll. T have practiced law in Los Angeles for more than
40 vears, and am one of the senior partners in the firm of O'Melveny & Myers of
that city,

I am sure this commitiee would prefer that I avoid glittering generalitics about
Mr. Lewis A. Powell, and speak of specifies about which I have personal knowledge.
This I shall do.

First, and of utmost importance, is the prime role he played in leading the
lawyers of thi= eountry to take an affirmative position regarding the proposed
Legal Services Program of the Office of liconomie Opportunity, and to this
accomplishment I will direet the bulk of my testimony. My qualification to speak
authoritatively on this subject is that from the Fall of 1966 to the Fall of 1970,
I was President, and for scveral preceding vears had been Vice-President, of
National Legal Aid and Defender Association, whose sole ohjcctive is to bring
first class legal services to those who cannot afford a fee.

Shortly after the Economie Opportunity Act became law in 1964 it beeame
apparent that the Act could be used to channel federal funds into the provision
of legal scrvices for the poor. At that time the legal aid program was limping along
on on annnal budget, nation-wide, of the order of magnitude of $5 million. Iere
was the first bope for o massive infusion of new money, with a view to the imme-
diate amelioration of the legal problems of thousands of people who previously
were wholly without aeccess to a lawyer.

Even more important was the promise that the interests of the poor as a total
group would he competently and aggressively asserted for the first timne before
our courts and legislative hodies, leading to reforms which, over a period of time,
might alter basically and drastically the status of the poor in our legal-ceonomic-
political system.

The proponents of these plans recognized that their successiul implementation
would be impossible if it encountered the opposition of the organized Bar of the
nation. Given the generally conservative orientation of the Bar such opposition
was a real possibility. Only the most optimistic dared hope for an affirmative
endorsement by the legal profession as a whole,
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Happily, Lewis Powell, President of the American Bar Association from 1964
to 1965, understood the need and had the vision and the courage to see and to
seize the opportunity. Refusing squarely to follow the example of the medical
profession, and refuting the alarmist argument that this would bhe socialization of
the law, Mr. Powell exerted persuasively and effectively the great prestige of his
office and achieved the support of both the Board of Governors and the House
of Delegates of the American Bar Association for this new program.

The result was a tenfold inercase in the gquantity of legal services available to
the poor, widespread participation in the program by lawyers throughout the
country, active leadership in individual programs by scores of state and loeal bar
associations, the observance of high professional and ethical standards in the
interests of poor clients, and a quality of legal representation that is generally on
a par with or better than that available to many paying clients,

All this could not have happened without the blessing of the American Bar
Association. While Lewis Powell cannot be credited solely with the result, one
must have very serious doubt that it could have been brought off without his
aggressive leadership. It is beyond doubt that had he been in opposition the
proposal would have failed.

During the four years of my presidency of National Legal Aid and Defender
Association we had many occasions to express our corporate gratitude to Lewis
Powell for what he had done, and I am pleased to bring that same witness to this
honorable body today.

Secondly: At the same time that eivil legal services were proliferating under
the spur of OEO funds, the National Legal Aid and Defender Association was
gponsoring a series of demonstration projects in the field of legal services for poor
persons aceused of crime. This so-called National Defender Project, financed by
the Ford Foundation, attracted Mr. Powell’s interest and enthusiasm, which
assured full cooperation and participation by the American Bar Association.This
Project has brought as significant help to poor people, although not as dramatic,
as the QOEO Legal Services Program.

Finally, I am sure others have testified, or will do so, regarding Lewis Powell’s
immeasurable contribution of talent, patience, wisgdom and common sense to the
American Bar Foundation. Of this important adjunct of the ABA he has been
President for the past two years, during which I have had the privilege of serving
as a direetor. Iu this role, time and again he has displayed these qualities, which
will make him a great Justice of the United States Supreme Court.

STaTEMENT oF PuiL C. NeAL, DEAN AND PROFEssoR oF Law, THE UNIVERsITY
oF CHicaco Law ScrHooL

My namec is Phil C. Neal. I am Dean of the Law School of the University of
Chicago, and I have been a law teacher for approximately 22 years, first at Stan-
ford Law School and for the past ten years at the University of Chicago. My
principal fields of interest during this period have been Constitutional Law, Ad-
ministrative Law, and Antitrust Law. I am one of & group of law teachers working
on a history of the Supreme Court commissioned by Congress under the bequest
of Mr. Justice Holmes and being carried out under the general editorship of
Professor Paul A. Freund of Harvard University. Perhaps it may be relevant to
add that my special interest in the Supreme Court, and probably the views I
hold as to the role of the Court and the standards its members should meet, owes
a good deal to my experience in the 1943 and 1944 Terms of the Court in which
I had the good fortune to serve as law clerk to the late Justice Robert H. Jackson.,

I am grateful for the opportunity to appear before the Committee today in
support of the nomination of Mr. Lewis F. lgowell, Jr., to be an Associate Justice
of the Court,

I am sure the Committee is fully informed from other and better sources as to
the details of Mr. Powell's professional accomplishments, his public service, and
his role as & leader of the organized legal profession. I should like only to add a
few words in the nature of a personal appraisal, based on the particular relation-
shiﬁin which I have had the privilege of knowing him.

¥ association with Mr. Powell has been through the work of the American
Bar Foundation. The Bar Foundation is a research organization, devoted to im-
proving the understanding and workings of our legal systemn through scholarly
investigation and publication. When it was established by the American Bar
Association, the Foundation was located at the American Bar Center on the
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University of Chicago eampus, partly in the thought that such an enterprise
would gain from being carried on in proximity to a national law school. The
relationship between the Foundation and the University of Chicago Law School
has been a close one. As dean of the Law School I have heen a member of the
board of directors, of the executive commnittee, and of the research committee of
the Foundation for the past seven years. Mr. Powell has been a member of the
board of directors during that entire period. For the past two years he has been
President of the Foundation. I have had the opportunity not only to observe
Mr. Powell during many meetings of the board but also to work closely with
him on nuinerous problems of joint concern to the Law School and the Founda-
tion. My impressions have also been formed indirectly through two of my col-
leagues on the faculty of the Law School who have served as Executive Directors
of the Bar Foundation during Mr. Powell's tenure.

I can best summarize my views by saying that there iz no practising lawyer of
my acquaintance whom I would think better fitted to serve on the Supreine Court
than Mr, Powell. I may add that this is a view that T have held since long before
Mr. Powell’s nomination.

I believe Mr. Powell has that exceptional strength of intellect that ought to be
the firgt requirement in a Justice of the Supreme Court, His knowledge of the law
has always struck me as thuat of a first-class generalist. He has a sharp sense
of relevance, and a gift for putting his finger on the crux of a problem. He is
an attentive listener; his receiving apparatus is fine-tuned. I expect it would l{e
a joy to argue cases before him, for T believe no lawyar could fail to fecl that his
argument was bzing heard and understood. Among his other qualities, Mr. Powell
is & master of precise and cconomical expression, a talent that I am afraid is not
to be taken for granted among lawyers, even among Justices of the Supreme Court,

Apart from his technical and intellectual proficiency, Mr. Powell has always
impressed me as a man with breadth of vision, understanding of current problems
and forces in our socicty, and balanced judgment. He is scrupulously fair. His
unfailing courtesy is a refection, I believe, not merely of good manners but of an
instinctive regard for the dignity and worth of other human beings. In his role at
the American Bar Foundation he has demonstrated an appreciation for scholarly
values and a capacity to recognize the long-range significance of ideas. He has
shown o deep concern for improving the legal system, especially in relationship
to such major problems as the admiuistration of criminal justice and the adegnacy
of representation of the poor.

So far as my observation goes, Mr. Powell is a man without dogma or prejudice
or any predetermined approach to issues. His concern is with problems, not
doctrine. I recall an occasion, Mr. Chairman, when Mr, Justice Jackson was re-
ferred to in a newspaper column which was attempting to classify members of the
Supreme Court in one way or another. The columnist spoke of Justice Jackson in a
somewhat derogatory way as being ‘‘unpredietable.” The Justice was con-
siderably amused. He remarked that he had never thought it the highest compli-
iment you could pay a judge to say that he was predictable.

I believe that was Mr. Justice Jackson’s way of saying that he regarded himself
first and foremost as a lawyer. I suspect the same thing is true of Mr, Lewis
Powell. I believe that that outlook is a promising foundation for wise and enduring
contributions to the development of our fundamental law. My conviction is that
Mr, Powell's qualifications justify the expectation that he would hecome a
distinguished Justice of the Supreme Court of the United States,

STATEMENT oF GEOFFREY C. Hazarp, JR., YaLE UNtversiTY, NEw Haven, Conn.

My name is Geoffrey C. Hazard, Jr. T have been Professor of Law at Yale
University since 1970, and teach in the fields of procedure, judicial administration
and the responsibilities of the legal profession. I am a member of the bars of Oregon
and Californis and practiced in both those states, Prior to coming to Yale Univer-
sity, I have taught in the law schools of the University of California, Berkeley
(1958-64}, and the University of Chicago (1964-70). In addition, from 1960 to
1970 I was Executive Director of the American Bar Foundation, the research
affiliate of the American Bar Association. In that eapacity I came to know Lewis
F. Lowell, Jr,

Mr. Powell was a member of the board of directors of the American Bar Founda-
tion during the entire period in which I was Executive Director. He was a member
of the Foundation’s Executive Committee for most of those years. e was the
President of the Foundation beginning in 1968 and through the end of my service
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with that organization. By reason of his responsibilities in this regard, I had the
opportunity to work closely with him on a wide range of problems affecting the

oundation, the legal profession and the administration of justice. In virtue of
his unusually open mind and generous spirit, the exchanges of ideas that took
place between us were frequent and extensive. As a result, I believe I have as
full and accurate an estimate of Mr. Powell’s quadities of mind and character as
anyone whom I have known in the course of my professional life.

Lewis Powell is the finest man of the law I know. He has first class powers of
intellect, being able to grasp the essentials of any problem quickly and to pursue
its complications to their end. He has judiciousness of temperament equalled by
few and excceded by none that I have met. He has great patience. He is able to
give genuine consideration to ideas with which he does not agree and to alter his
own views when persuaded. He has very broad knowledge, not only of the law
but of the affairs of lifc and mind generally. He has unfailing concern for others
and their interests. He is easy to work with and for.

At the same time, Mr. Powell is very practical, decisive and perservering. He
believes in doing things well and properly. He does his work conscientiously,
diligently and with great energy. In the aflairs of the American Bar Foundation,
among the company of some of the eountry’s leading judges, lawyers and legal
scholars, his judgment on any matter of moment was always heeded and usually
held sway.

Mr., Powcell's views differ from my own on many points, In general, T would
deseribe him as considerably more conservative. Yet I have always had the great-
est confidence in presenting ideas and propesals to him. He invariably seeks to
establish at once the arcas of agresnient, to illuminate the areas of disagreemcent
as distinetly as possible, and to formulate solutions that do the least avoidable
damage to considerations which others feel are important. He is thus at the same
time a thoughful interloentor, o firm arbitrator and a peace-maker. These qualities
seem to me especially fit in a member of the Supreme Court,

STATEMENT 0F DEAN Monnap G, Pavises
Gentlemen:

I wish to make a short statement in support of the confirmnation of Mr, Lewis
Powell of Richmond as an Associate Justice of the Supreme Court of the United
States.

Mr. Powell’s record has, of course, been fully documented and leid before this
Committee. There is no need for me to attempt the comprehensive statement of
the reasons I think Lewis Powell should be confirmed. The purpose of my state-
ment is to add emphasis from a particular interest of mine.

For a number of years, I have been studying the general question of the avail-
ability of legal scrvices in the United States. When Lewis Powell was President
of the American Bar Association one of the great issues laid before the House of
Delegates was the question whether the federal program for legal services for the
poor operating out of the Office of Economic Opportunity should be supported
by the Bar. Mr. Powell’s energetic leadership and firm convietion that equal
justice for the poor man as weil as the rich man prevented the Bar from making
the serivus mistake which the medical profession has made time and time again
in resisting programs for publicly-supported health care.

Today, over 2,000 lawyers in several hundred offiecs are serving the needs of
the poor with the cooperation and help of members of the Bar, The program has
been greatly improved by the contributions and guidance which the Bar has
given.

Throughout its history, the Office of Eeonomie Opportunity Legal Services
Program has been supported by organized Bar and an effective plan for realizing
justice has become a realitv.

More than any single person, Lewis Powell is deserving of the praise which is
appropriate to the founder of an enferprise.

Senator Byrp. Mr, Chairman, may I say for the information of the
committee that some of the names which the chairman called are
persons who are not in the room because they had not been informed
of the change in the schedule. That is the reason that some did not
rise when their names were called. I wanted to make that ¢lear.
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Senator McCrgErran. Mr. Chairman, I would like to state for the
record at this time that I have received letters endorsing both of these
nominees, and one letter in particular from Mr, Edward L. Wright of
Little Rock, Ark., immediate past president of the American Bar
Association. 1 will ask to be permitted to introduce this into the
record at this time. Since all of these witnesses are here this morning
to testify or place statements in the record for Mr. Powell, I think it
appropriate at this time to introduce this communication from the
immediate past president of the bar association,

The Cuairman. It will be admitted.

{The letter referred to follows.)

Littue Rock, ARK.,
November 8, 1971.
Flon. Joun L. McCLELLAN,
I7.8. Senaior,
Washington, D.C.

Dear JoHn: I wish to reiterate my deep and continued appreciation for the
affirmative interest you took in proposing ine as a possible nominee to the Supreme
Court of the United States. Fromn the beginuing I felt that my age was an insur-
mountabie obstacle.

While all of us here have a natural and understandable disappointment in the
failure of the President to nominate Herschel H. Friday, I atn glad that the
President came forth with the names of two excellent men. I have known Lewis F.
Powell, Jr., intimately for many yvears and have worked cxtremely closely with
him in many American Bar Association matters. He is a truly great man, whether
nicasured by his impeceable character, hiz outstanding intellect, or his unselfish
activities in the genuine public interest. In iy opinion he will beeome one of the
outstanding and recognized jurists of all times to zit on the Supreme Court of
the United States.

I am uwot well acquainted personally with Mr, William H. Rehnguist, but I
feel that he has all of the proper credentials to make an excellent member of the
Supreme Court. For these reasons I trust that the Senate will promptiy confirm
hoth of them.

With wormn regards and every good wizh, I am

Sincerely,
Evwarp L. WRIGHT.

Senator Baya. Mr. Chairmay, is it appropriate to inquire for the
beunefit of the committee members what the schedule is going to be?

I was left with the gavel last evening and T advised our colleagues
that some of our brethren on the Republican side would have an
opportunity to address themselves to the previous witness.

The CHatrMan. You were not present when we began. The two
Virginia Senators want to go to Senator Willis Robertson’s funeral
and they are presenting the nominee at this time.

We will go back to Mr, Rehnquist as soon as

Senator Bave. That is perfectly fine with me, Mr. Chairman. I
just wanted to know what we could expect for the rest of the day.

The CrairMan. Thank you, gentlemen.

Senator Byep. Thank you.

TESTIMONY OF WILLIAM H. REEHNQUIST—Resumed

The Crarrman. Senator Burdick is recogmized.

Senator Burpick. Mr. Chuirman, I would like to congratulate the
nominee selected by the President.

Much of this ground has been gone over already. I would like to
ask one question, Would you like to elaborate on your concept of
stare decisis?
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Mr. Reunguist. I do not know that it would be elaboration.
Senator, but I will certainly do my best to give you my ideas on the
subject from, as you might imagine, a very general point of view which
I feel is all that T could say at this time.

I think that in interpreting the Constitution, cne goes first to the
document itself, to the historical materials that may be available,
casting light on what its framers may have intended, and to the
decisions made by the Supreme Court construing it, and I think that
precedent is very important in the case of all branches of the law.

I think it is important in constitutional law although I think
traditionally it is regarded as less binding in the area of constitutional
law than it is, for example, in the area of statutory construction.

I think it is nonetheless important and an important factor to be
considered because basically it represents the judgment of what nine
other Justices who took the oath of office to faithfully administer the
Constitution thought it meant on the facts before them then. And I
think any decision rendered in that matter is entitled to great weight
by a subsequent Court in considering the same question.

Senator Burpick. I believe you said yesterday that a unanimous
decision would have greater weight than a 5-to-4 decision?

Mr. REanguist. Yes; I did.

Senator BurpIck. But you also attributed weight to the 5-to-¢4
decision?

Mr. Reanquist. Yes; I would.

Senator Burpick. What did you mean in saying that you thought
that precedents had a greater weight in statutory construction than
in constitutional construction?

Mr. Reanguist. I would hark back, and it seemns to me it was
Justice Brandeis in the Ashwander case, although I may be mistaken
both as to the Justice and as to the case, where the observation was
made that in the case of statutory construction, stare decisis should be
given virtually controlling weight because it is always within the
1;’:ov&'er of Congress to change a decision should it feel that the Court

as misinterpreted congressional intent, whereas in the area of con-
stitutional law, with the great difficulty of constitutional amendment
as opposed to mere revision or amendment of the law by Congress,
there 1s a tendency to be more willing to review a prior precedent on
its merits.

Senator Burpick. Thank you.

That is all I have,

The CualrMan, Where were you, Birch, on the Republican side?

Senator Baya. When we recessed yesterday, I think Senator Cook
or Senator Mathias—why don’t we let them decide, Mr. Chairman.
Senator Fong was not here.

The CratrMan. I understood you granted the right to be recognized
to two Senators.

Senator Bayu. I think we ought to let the minority decide that
amongst themselves, Mr. Chairman, if I might respectfully suggest.

The CualrRMAN. (G0 ahead, Senator.

Senator Fone. Mr. Rehnquist, I want to join my colleagues in
congratulating you on your nomination. You had a visit with me in
my office and we discussed o few things. Primarily we talked about the
wiretapping law.
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You have n great responsibility when you assume the position of a
Justice of the Supreme Court. This is a grand nation becnuse it has a
great Constitution and very strong Bill of Rights and a Supreme Court
which dispenses equal justice under law.

The Supreme Court, as you know, is the last hulwark of freedom and
justice for our citizens. Other countries have constitutions like ours.
They have copied provisions of our Constitution, our Bill of Rights,
but in the execution of these provisions sometimes they forget some
of their citizens and render many of them very, very disad vantaged.

I refer to cases, where the Supreme Court of the United States has
not only safeguarded the rights of citizens, but aliens too are given
the equal protection of our laws.

In some other countries, aliens cannot even inherit what their fathers
and mothers have left to them; they must sell their businesses within
6 months.

I know of countries where aliens cannot pursue innumerable different
types of business callings. Even being butchers or barbers is barred to
them because the Constitution does not give them that right.

1 know of countries where people who are born there do not acquire
citizenship.

One of the latest cases I have read about is that of two journalists
who were born in the Philippines. They were allegedly espousing,
I believe, some communist doctrine in a newspaper in Manila and
were picked up by the Philippine Government. Even though they
were born in the Philippines and had never been in Taiwan, they were
put on an airplane and sent to Taiwan to be tried by the Government
of Taiwan for communist activities. This despite the fact that they
had been born in the Philippines and their activities had taken plaee
in the Philippines.

Yes, there are many countries which have a great constitution—
on paper, and yet the citizens are not protected. They do not have the
same kind of rights as the people have in these United States.

Here you have a nation with a great Constitution and a glorious
history and a fine Supreme Court which has not yielded to pressure
from either the executive or the legislative in rendering its decisions.

You have been given a fine recommendation by the American Bar
Association. All of the members of the standing committee on Federal
Judiciary have felt you are competent; that you are 8 man of integrity;
that you are very capable and you have judicial temperament; but
some do not agree with your personal philosophical views.

As you know from our discussion in my office, I was one of four
Senators who voted against the omnibus crime bill, I did so because I
thought that title III, of that bill went far beyond what should be
enacted into our laws, I refer to the wiretapping and the surveillance
provisions of that bill.

Am I night in saying, Mr. Rehnquist, that you support the Justice
Department’s position that the President has an inherent right to use
wiretap against those the Department deems to be domestic radiecals,
whatever that term may mclude, as well as support no-knock entry
by the police and preventive detention?

Mr. Reanguist. Senator, I have made public statements as Assist-
ant Attorney General in support of the constitutionality of pretrial
detention and in support of the Department’s position with respect to
wiretapping in national security cases.

69-267—71——10
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Senator Foneg. Yes; you support the Justice Department position
it that respect, is that correct?

Mr. RervquistT. I have done that, yves.

Senator Foxna. In fact, certain papers and columnists have averred
that you were instrumental in developing the theory that there is an
inherent right in the Executive to such nse of wiretap or surveillance,
even without prior court order. Is that correct?

Mr. ReEanouist. I would say “No, Senator, I think that five admin-
istrations have taken that position from the time of Franklin Roosevelt
until the time of President Nixon, We worked in an advisory capacity
in our office onn the Government’s brief to be presented to the U.S.
Supreme Court in defense of that authority. We worked with the
Internal Security Division people. But we were dealing with materials
that had been evolved previously.

Senator Foxa. Tu other words, vou sre saying vou followed the think-
ing that was evolved by other administrations, that such power was
inherent in the Executive?

Mr. REuxquisT. That certainly was our reading of the exchanges of
correspondence between the Attorneys General and the Presidents.

Senator Foxa. When vou addressed the week-long symposium on
law and individual rights held last December at the Umversity of
Hawaii, vou were quoted in the Honolulu Advertiser as stating in an
interview on Hawaiian Educational TV:

I’'m not sent out to be ohjeciive. I simply do what the Attorney General tells
me to do.

That was your feeling at that timne when you were o member—as
you now are & member of the Justice Department. You did these
things and made these speeches according to the wishes of the Justice
Department, is that right?

Mr. Reuxnquist. That is correct, with this qualification, Senator:
had I felt the positions I was taking or the doectrines I was espousing
were utterly obnoxious to me personally, I simply would not have
continued in that position, but T did regard myself as an advocate.

Senator Fona. Youconcurred with the Justice Department position?

Mr. Ren~quiat. T spoke for it as an advocate.

Sengtor Fong. Yes.

As T said, you are aware that I was one of four Senators who voted
against the ﬁ}iml passage of the omnibus crime bill because of its far-
reaching wire-tap provisions. I was joined only by {hree of my col-
leagues in this opposition to the Omnibus Crime Act. My three
colleagues were Senator Hart, Senator Cooper, and Senator Metealf.

As early as May 1968 when the omnibus erime bill was under con-
sideration, I voiced my strongly held opinion that wiretapping and
electronic surveillance were enormously dangerous practices presenting
an extraordinary threat to our individual liberties. I pointed out
that: “In a democratic society, privacy of communication is absolutely
essential if citizens are to think and act creatively and constructively.
Fear or suspicion that one’s speech is being monitored by a stranger,
even without the reality of such activity, can have a seriously inhibiting
effect upon the willingness to voice eritical and constructive ideas.”

I then pointed out that: ““When we open this door of privacy to the
Government—when the door is widely agape, * * * it 18 only a very
short step to allowing the Government to rifle our mails and scareh
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our homes. A natien which countenances these practices,” I said, “soon
ceases to be free.”’

As early as May 1968, T pointed out that T was fearful that if
wiretapping and eavesdropping practices were allowed on a wide-
spread scale, we will soon become a nation in fear—a police state.

At the hearings this vear before the Constitutional Rights Sub-
committee it was clearly imdicated, whether based upon fact or fancy,
we are coming very close to being a nation in fear. All the way from
Congressmen, to mayors, to soldiers, to students voiced their fears that
they were under surveillance.

I am therefore particularly interested in hearing from you directly
as to your personal position in regard to wiretapping and electronic
surveillance in general as it relates to the fourth amendment, and your
philosophical and legal reasons for such position.

Mr. ReuvQuIsT. Senator, I was asked the same question yesterday
by another Senator and I told him that 1 felt having been an advocate
for the Department in the matter and being presently in the position
of n nominee, it would be inappropriate for me to answer that question.

If 1 might add this observation, hsving headed for a while last
vear the Justice Department’s program of campus visitations and on
one of which I had the pleasure of going to the University of Hawail,
I could not help but realize lrom talking to some of the student au-
dicnces that there was a very veal fear in this area,

You made the comment, “whether based on fact or faney.” My
impression from what I know about the facts and figures of the Fed-
eral Government's wiretapping activities is that it is not hased on
fact, but as vou point out, whether 1t is based on fact or fancy, it
can nevertheless have a chilling effect on one’s fecling of frecdom to
communicate through the telephone and other such means.

And my own hope would be that by a campaign of bringing the
facts to the attention of the citizenry, of the actuully extraordinarily
limited use of these mechanisms by the Government, that some of the
fear based not on what is actually done but on third and fourth hand
accounts of what is done could be put to rest.

[ regret that I feel it inappropriate to answer your primary guestion.

Senator Foxag. Do vou feel that the crime bill which we passed has
really gone far bevond what vou feel we should do in pursuing ¢rim-
inals; that we have really allowed almost an indiseriminate use of
wiretapping and surveillance, especialiy when we go to felonies which
do not deal with organized erime or national security?

Mr. REHNQUIST. Senator, that very issue has been decided in two
separate district courts and 1 would assume is probably on its way
through the courts of appeal and ultimately to the Supreme Court.
I just do not think it would be appropriate for me to answer.

Senator Fona. T see.

Now, do you feel that being such a strong advocate of statutes
authorizing the use of wiretapping and surveillanee yvou could sit as a
Supreme Court Justice to decide on these cases should these cases
come hefore the Court?

Mr. REaxquisT. As 1 suggested yesterday in response to & question,
having personally participated in an advisory capacity in the prepara-
tion of the Government’s brief in the national seeurity wiretapping
case, and applying the standards laid down in the memeorandum pre-
pared for Mr. Justice White when he went on the Court, I would think
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without obviously pesitively committing myself that I would probably
be required to disqualify myself in that case.

Insofar as simply having generally advocated before students,
student audiences, or otherwise defended the Government’s use of the
authority given it by Congress, 1 believe that I could divorce my role
as an advocate from what it would be as a Justice of the Supreme
Court should I be confirmed.

Senator Fona. Now, I would like to read you amendment IV to
the Constitution of the United States: ‘“The right of the people to be
secure in their persons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated, and no warrants shall
issue, but upon probable cause, supported by oath or affirmation, and
particularly describing the place to be searched, and the persons or
things to be seized.”

When it comes to searches and seizures, we have one search and
one seizure of particular tangible evidence at one particular time and
place and it is over. But when it comes to electronic surveillance or
where wiretapping is concerned, it is almost unlimited and it is
unlimitable because if you have a wiretap on my telephone or you
keep me under surveillance, you are also keeping other people who
associate with me or call me under surveillance too and wiretap their
conversations as well. Do you see that there is a big difference here?

Mr. REnnguist. There certainly is a difference between a search
warrant for particular tangible evidence thought to be located in a
particular physical location and a court order for a wiretap, albeit
limited in time, for the reasons that you state, Senator.

Senator Fowa. Do you regard wiretapping and surveillance as
very dangerous practices?

Mr. ReEanquisr. I think it would be inappropriate for me to answer
that question, Senator, in view of my role as advocate. I can certainly
say that promiscuous wiretapping I would regard as a very dangerous
practice.

Senator Fona. Yesterday, I think, a guestion was presented to you
by either Senator Hart or Senator Kennedy to which you replied
that the only—I believe you called it ‘“‘the only proper role” for
secret surveillance was in pursuing criminals.

Ishould like to explore with you, what you deem to be such “pursuit”
of criminals,

One of my objections to the surveillance provisions of the omnibus
crime bill was that it permitted the continued surveillance of a person
even after indictment, right up to the time of trial.

Again, T quote my statement of May 23 as it appeared in the
Congressional Record, page 6196, with the paragraphs rearranged to
give continuity of thought here.

I then said.

“The purpose of electronic surveillance is to collect evidence in
order to obtain indictment. But under the initial bill (and it was so
enacted), we would continue to hound the accused—nailing down the
case and copper-riveting it by continuous surveillance—even after
the indictment is secured. The bill would allow tapping and bugging
even after the date of the indictment, right up to the time of trial.

“. .. to so hound a defendant until the day of trial, after he has
been indicted, is abhorrent to our enlightened system of jurisprudence.

These are surely police state tacties.
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“I am fearful that if these wiretapping and eavesdropping practices
are allowed to continue ont o widespread scale, we will soon become
a nation in fear—a police state.

“This is contrary to our Anglo-Saxon traditions of fair play and
justice.

: ‘“This is contrary to our most deeply cherished liberty—the right
of privacy.”

Where does your philosophical approach to this pursuit of criminals
end s0 as not to invade a person’s right of privacy under the fourth
amendment?

Would you say that after indictment we still have a right to pursue
a person, to eavesdrop on him, to keep him under surveillance right up
to the time of trial?

Mr. Reanquist, With the reservations I previously stated, Senator,
and with my lack of familiarity with the detailed provisions of the
bill which you are describing, I think I must keep my answer general.

Certeinly any sort of electronic surveillance that would interfere
with the lawyer-client relationship of a defendant after he has been
charged would be very disturbing.

Senator Fovg, I am glad to hear that view.

At the present time, Mr. Rehnquist, I am studying several relorms
of our system of Federal grand jury proceedings so as to assure greater
legal protection to persons subpenaed to testify as, and I quote,
“witnesses on behalf of the Government,” with a view to introducing
such legislation,

Without considering any specific legislative proposal, would you
care to express your views on the practice of subpensaing a witness to
testify before a grand jury on behalf of the Government when the
Government has already produced evidence to that grand jury upon
which an indictment is sought against this so-called witness on behalf
of the Government?

Is not the Government really asking a person to testify against
himself in violation of the fifth amendment?

Mr. ReunquisT. Senator, I have had, I think, one grand jury in
my life and I am not intimately familiar with the practices or proce-
dures governing grand juries, I would be hesitant to express a view
simply from lack of knowledge on that point.

My impression from the situation which you describe is that at
least in some cases the witness would be adequately protected by the
invocation of the fifth amendment. However, I can imagine it being
used in a harassing manner also.

Senator Fong, But in cases where the witness does not know the
nature of the hearing, where he is brought in cold and he is asked
questions, when they already have evidence to indict him and they
are going to indict him and yet they call him as a witness ““for the
Government,” do you think it is proper for them to subpena him as a
witness for the Government and try to get him to testify against
himself?

Mr. Reuanquist. Oh, I certainly do not think any witness should
be tricked by the Government. If your question goes further than that,
I would have to almost say I would want to see the particular facts.

Senator Fona, Then, you would say that if what 1 have described
was the procedure of the Government, it would be trickery on the
part of the Government.
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Mr. Reunauist, Well, T would want to know a more detailed set
of facts, Senator, to say in a particular case irickery was engaged in
by the Governnent,

I certainly don’t think it should be and certainly the type of situa-
tion which you deseribe could in some circumstances amomnnt to that,

Senator Fong. Thank, you, Mr. Rehnguist.

The Washington Post on November 3 quotes a Phoenix Democrat
as stating that “in terms of legal ability,” you are “simply top-notch,”
that your character is “absolutely unimpeachable,” and that he has
“no serious doubts” that vou should be confirmed, but then he is
quoted as continuing, and I quote him again:

Bill has been an intellectual foree for reaction. I do not believe he will put the
mansacles baek on the slaves but I am sure from his paint of view it will be more
than a pause, There will be a baekward movement. In terms of race relations T
would expeet him to be retrograde. He honestly does not believe in civil rights
and will oppose them.

On criminal matters he will be a supporter of police metheds in the extreme.

On free speech Bill will be restrictive.

On loyalty programs, MeCarthyvisn:, he will he one hundred percent in favor.

This type of comment typifies some of the letters that T have been
receiving 1in my office. In fairness to you, Mr. Rehnquist, would you
care to comment on this type of statement?

Mr. REanquist. My first comment would be I can defend myself
from my enemies but save me from my friends. [Laughter.]

I think that that is not a fair characterization even of my philo-
sophical views., My hope would be if I were confirmed to divorce as
niuch as possible whatever my own preferences, perhaps, as a legistator
or as a private citizen would be as to how a particular question should
be resolved and address mysell simply to what I understand the
Constitution and the laws enacted by Congress to require.

Senator Fowa. 1 believe I am satisfied. Mr. Rehnguist, that vou
will do just that.

Thank vou very much.

The CaAatrMAN. Senator Cook?

Senator Coox. Mr. Chairman, may I defer to Senator Scott?

Senator Scorr. Mr. Chairman, vesterday I reserved the right to
offer certain information into the record. [ read from it in part yester-
day. It was a statement of Attorney General Robert F. Kennedy on
the 22d of May 1962, in support of H.R. 10185 which he had caused
to be introduced and on which bill he was testifving in favor hefore
this committee.

There were a number of other witnesses and fairly lengthy hearings
and I will not again revert to the material except the paragraph which
has been mentioned by the wituess here, that “All Attorneys General
since 1940 have heen authorized by the President to approve wire-
tapping in national security cases. Attorney General Clatk, with
President Truman’s concurrence, extended this authorization to
Kidnapping cases,” and that “National security requires that certain
investigations be conducted under the strictest security safeguards.”

I would like to offer that into the record

The CHarrMan It is admitted.

(The material referred to follows.)
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STaTeMENT OF HoN. RoskrT F, Kuxkepy, ArrorNey (GENERAL OF THE UNITED
STATES

Afr, Chairman, the problem of wiretapping is most perplexing beecausc it
involves the difficult task of balaneing protection of individual privacy wilh
the needs of law enforcement to keep puace with modern scientific advancement.

But I am here today because 1 believe thatl this halance can be found and
because I wish to urge this Committee and the Congress to enact a wiretapping
bill at this session.

Many people have strong views on wiretapping and the merits of these con-
flicting views have heen debated for many years. But the fact rempaing that with
all the debate, there has heen little action and the result is that the individual
rights of privacy in telephone conversations is not being prolected at all and the
needs of society to protect itsell against the misuse of the telephone for eriminal
purposes are not being met.

So the present situation is entirely un=atisfactory, and on this I believe both
the proponents and opponents of H.R. 10185 will agrec. It is inconeeivable to me
that we should permit this situation to continue and it is also inconeceivable to
me that we cannot, find a fair balance between the legitimate needs of law enforce-
ment and the protection of individual rights of privacy.

We believe that H.R. 10185 strikes this balance. It would make wiretapping
illegal except when specifically authorized in mvestrgahons of certain major
erimes— thus giving far greater protection to privaey than exists todav while
permitting law enforcement officers to use wiretapping to obtain evidence of
ceTtain major crimes under the supervision of the courts,

There are those who sincerely feel that the hill would limit law enforcement
officers too miuch. Others, who are cqually sincere, feel that the bill would permit
too much invasion of individual rights. Different people will draw the linc at
different places.

But I earnestlv hope that differences of emphasis, and disagreemcnts as to
detail, will not be allowed to obscure the basic fact that the existing unsatisfactory
situation is getting steadily worse and that corrective legislation js needed now.

Why do 1 say the existing situation is unsatisfactory?

The existing federal law on wiretapping 15 Section 605 of the Communications
Act of 1934, which provides in part:

‘.. . no person not being authorized hy the sender shall intercept anv com-
munication and divulge or publish the existence, contents, substance, purport
effect, or meaning of such mtercepted communicalion to any person.

This Iaw is unsat]sfactory in two respects. 1t permits anvone to tap wires.
Mere intereeption is not a crime; a ¢rime is not committed until the intercepted
information is divulged or published. (Another provision makes it a eritne to use
such information for one’s own henefit.)

Thus even if we find an intercepting device attached to a telephone line, and
find out who is doing the intercepting, we still cannot prosecute. We have to find
that the information was divulged or published or used improperly. This means
that no one’s privacy is adequately protected. Anyvone can listen in to your
telephone conversations, and mine, without violating the federal law.

On the other hand, all divulgence is prohibited. This mean= that it is against
the law for law enforeement officials to disleose in court any of the words they
overhear from wiretapping or the substance, purport, or effect of those words—
even though what they overhear is elear evidence of a vicious erime.

The Supreme Court s0 held with respect to federal officers in the Nardone
case, decided in 1937. And it so held with respect to state officers in the Benanti
case, decided in 1957, Indeed, the federal ecourts refuse to receive in evidence,
not only the substanee of the intercepbed conversation, bub any evidenece obtained
as a result of leads whieh that conversation gave. As a result, wiretapping cannot
be used effectively by the federal government or the states to aid in law enforee-
ment, even for the most serious crimes.

The strange paradox is that under this federal law a private individual is
free to listen in 6o {clephone conversations for the most improper motives, but
law enforcement officials cannot use wiretapping effectively to protect society
from: major crimes.

State and local prosecutors emphatically agree with me when I say that the
law as it exists today does not meet the legitimate nceds of law enforcement.
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And you will, T think, find complete agreement that it does not adequately pro-
tect thf( privacy of telephone users and the integrity of the interstate telephone
network.

I am sure you will agree that legislation is needed and that it is urgently needed.
What kind of bill should be enacted?

Again T want to talk today about general principles. We have drafted H.R.
10185 with considerable care. We have furnished a detailed analysis of the provi-
sions of that bill with our letter to the Speaker, and I ask that that letter and
the accompanying analysis be included in the record of these hearings.

I don’t want to take time in this statement to go into a detailed section-by-
section analysis of H.R. 10185 although I will be bappy to answer any questions
wbich any member of this Committee may have. I want rather to emphasize
certain basic principles which I think must be met in any satisfactory bill, and
to show how we have tried t0 meet them in H.R., 10185.

A satisfactory bill, must in my opinion, do the following:

1. Provide adequate authority to law enforcement officers to enable them
effectively to detect and prosecute certain major erimes;

2. Prohibit all wiretapping by private persons and all unauthorized wiretapping
by law enforcement officers;

3. Provide procedural safeguards against abuse of the limited wiretapping which
it would authorize;

4. Establish uniform standards for the federal government and the states,

Let me take up these criteria in turn and indicate how, in my judgment, H.RR.
10185 meets them.

1. The bill must provide adequate authorily to law enforcement officers to enable them
effectively to detect and prosecute certain major crimes

Wiretapping is an important tool in protecting the national security. In 1940,
President Roosevelt authorized Attorney General Jackson to approve wire-
tapping in national security cases. Attorney Ceneral Clark, with President
Truman’s concurrence, extended this authorization to kidnapping cases.

As Congress has been advised each year by the Director of the Federal Burean
of Investigation, the practice has continued in a limited number of cases upon
express permission from the Attorney General. But, as I have pointed out, the
evidence received from these wiretaps or developed from leads resulting from
these wiretaps cannot be used in court. It is an anomalous situation to receive
information of a heinous crime and yet not be able to use that information in
court,

And, of course, this applies not only in cases of espionage and treason but in
pressing the fight against organized crime. Testimony presented to committees
of both Houses of Congress last year highlighted, as did the Kefauver and
MeClellan Committees’ investigations, how the nation is being corrupted finan-
cially and morally by organized crime and racketeering.

The problem of organized crime is growing progressively more serious. It is a
far graver threat now than in the 1920/s and 1930’s. The limited wiretapping
authority for which we ask in this bill would help greatly in our effort to bring
organized erime down to the point where it can be controlled effectively by loeal
law enforcement,

There are over 100 million phones in the United States. The organized eriminal
syndicates which are engaged in racketeering activities involving millions of
itlicit dollars, do o major part of their business over this network of communication.

The very fact that the telephone exists has made law enforcement more difficult.
Tt permits eriminals to conspire and earry out their activities without ever getting
together and, therefore, without giving the police the opportunity to use other
technigues of investigation,

The telephone iz not only a means of facilitating crime, but it may be an
instrumentality of crime. It is used in bribery, extortion, and kidnapping, with
the added advantage of protecting the identity of the eriminal.

As Attorney General Robert H. Jackson said in 1941: “Criminals today have
the run of our communications system, but the law enforcement officers are denied
even a carefully restricted power to confront the criminal with his telephonie and
telegraphic footprints. Unless we can use modern, scientific means to protect
against the organized criminal movements of the underworld, the public cannot
look to its law enforcement agencies for the protection it has a right to expect.”

I submit that the federal government should be permitted to use wiretaps to
investigate and to use the evidence so gained to prosecute for certain specified
crimes, with appropriate procedural safeguards and eentralized control.
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This legislation also is necessary to clarify the authority of state officials to
wiretap and use the evidence so obtained. Even though, under applicable state
laws, state law enforcement officers may wiretap, recent federal court decisions
make it clear that the disclosure in court of evidence obtained by such wiretapping
is illegal under Section 603.

Although the federal courts have refused to enjoin the introduction in state
courts of such evidence, prosecuting attorneys in New York City have dropped
cases dependent on evidence obtained through wiretapping because they feel that
to introduce the evidence would be a violation of federal law.

Some state judges no longer will issue orders giving state law-enforcement
officers authority to wiretap notwithstanding the fact that the applicable state
law authorizes such orders. As a result, a number of important state criminal
prosecutions have been abandoned or are in jeopardy.

The particular offenses for which wiretapping should be authorized will, T have
no doubt, be the subject of much discussion before your committee. There is room
for honest difference of opinion on this point. We have tried to draw a line that
seems logical to us. The Congress may feel that we have included too many offenses
or excluded some that should be included.

H.R. 10185 would authorize wiretapping and introduction of wiretap evidence
in court for the following federal offenses:

Crimes affecting the national security: Espionage, sabotage, treason, sedition,
subversive activities and unauthorized disclosure of atomic energy information;

Murder and kidnapping;

Extortion and bribery;

Dealing in narcotics and marihuana;

Interstate transmission of gamhling information and interstate travel in aid of
racketeering enterprises.

H.R. 10183 would permit state officials to tap wires for the following state
offenses if state law permits such action:

Murder and kidnapping;

Extortion and bribery;

Dealing in narcotics and marihuana.

Many state prosecutors feel that the states should be authoiized to tap wires
for gambling offenses also. They are entirely correct in saying that gambling is
central to the problem of organized crime. On the other hand, to permit tapping
the wires of every two dollar bettor would be to permit very extensive wire-
tapping. We have thought it best to limit the authoritv to tap wires for gambling
to those offenses which involve interstate transmission of gambling information,
in the thought that this would be sufficient to reach the large organized operators.

Let me clarify one possible misconception. H.R. 10185 wonld ieave it entirely
up to the states as to whether they want to authorize wiretapping, Some states
may feel that they do not want to authorize any wiretapping. They will be free to
make that judgment. All that H.R. 10185 does, as to the states, is to impose limits
beyond which they cannot go.

2. The bill must effectively prohibil all wirelapping by privale persons and ail un-
authorized wiretapping by law enforcement officers

H.R. 10185 would remove the impediments to effective prevention of unauthor-
ized wiretapping that now exist. Section 3 of the bill provides explicitly that it is
unlawfnl for any person, except as authorized by the bill, to intercept any wire
communication or to disclose the contents of such communication or te use the
contents of such communication. “Intercept’” and ““contents” are brondly defined.

Attempts and procuring others to act are also prohibited. The general conspiracy
statute would apply to conspiracy to do any of thesc things. Violations would be
punishable by two years imprisonment or a fine of $10,000, or both,

These prohibitions will, we believe, enable us effectively to protect telephone
users from unauthorized wiretapping. They will enable us to arrest, prosecuie and
convict for the mere faet of interception. The only evidence we will need for a con-
viction is evidence that an intercepting device was attached and that the defendant
attached it, or procured someone to attach it, or conspired with somcone to attach
it. This will plug the loophole in the existing law.

These prohibitions would apply not only to private persons but to public officers
who tap wires otherwise than in accordance with the bill. Until now the Depart-
ment of Justice has been reluctant to prosecute state or local officials for actions
taken in good faith in conformity with a state law authorizing wiretapping and
disclosure in court of wiretap evidence. If this bill is passed, I assure you that we
will prosecute anyone, private person or government officer, who is found tapping
wires without lawful authority.
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In addition to these criminal sanctions the bill attempts to remove a major
incentive to illegal wiretapping by providing, in sec. 4, that no evidence obtained
by unauthorized wiretapping may be received in any state or federal eourt, depart-
ment, agency, regulatory body or legislative committee. This exclusion applies not
only to the contents of the intercepted message but also to any information ob-
tained by leads furnished by that message. It enacts in statutory form the rule
declared by the Supreme Court in the second ¥ardone case, prohibiting use in evi-
dence of the so-called “fruits of the poisonous tree.”

These provisions of the bill, together with the safeguards which I am about to
discuss, will mean that if the bill is passed the privaey of telephone uzers will be
mueh better protected than it is now,

3. The bill must provide effective procedural safeguards against abuse of the limited
wirelapping it would authorize

We have made o determined effort to surround the limited wiretapping which
the bill wonid authorize with workable safeguards against abuse. Let me indicate
some of the itmporlant safeguards.

First, Except for cases involving the nafional securify, which I shall discuss in a
moment, wiretapping could be authorized only by order of a judge. Section &
speeifies in detail the information which would have to be submitted under oath
and the findings which a judge must make in order to issue such an order. The
judge must find that there is probable canse for believing that—-

(1) an offense for which an application may be filed under the bill is being,
has been, or is about to be committed;

(2} facts concerning that offense may be obtained through the interception;

83} no other means are readily available for obtaining that information;
AN

(4) the facilities to be intercepted are being wsed in connection with the
commission of the offense, or are leased to, listed in the name of, or commonly
uscd by, a person involved in such offense,

Law enforcement officers could not just tap any telephone. The judge must
find that the telephone is being used in connection with the commission of an
offense or is leased to, listed in the name of, or commonly used by the suspeeted
eriminal, And his order must specify the particular telephone which may be tapped.

A wiretap eould not be in effeet for more than 45 days. Any extension would
require a new application and new findings by the judge.

This requirement of a court order is considerably more restrietive than the
procedure on scarches of a man’s home or person. Manv searches are made
without a warrant, either where ineident to an arrest or involving a moving
vehicle or under a statute—such as the customs laws—permitting administrative
searches,

Morcover, a federal search warrant can be issued by a United States Com-
niissioner or any state court of record. Under this bill, authority to issue wire-
tapping orders will be confined to federal distriet and circuit judges (in the case
of federal offenses} and to state judges of courts of general eriminal jurisdiction
(in the case of state offensexs).

In eases involving national security we have provided alternative procedures.
Application mav be made to a court under the procedures outlined above, but in
addition the bill provides that the Attorney General, in person, may authorize
interception of wire commtinications if he finds that the commijssion of the offense
is & serious threat to the seenrity of the United States and that use of the court
order procedure would be prejudicial to the national interest.

In a narrowlv limited class of cases, both because of the sensitivity of the
information involved and in the interests of speed, the Attorney General needs
thisx executive anthority to permit wiretapping.

National security requires that ceriain investigations be conducted under the
strictest seeurity safeguards. All Attorney= General since 1940 have been anthor-
ized by the President to approve wiretapping in national security cases. Attorney
Genocral Ciark, with President Truman’s concurrence, extended this authorization
to kidnapping cases. .

This legislation would authorize the Attorney General to order wiretapping
after the determination that there was a reasonable ground for belief that the
national seeutity was being threatened. In order to proceed, the Attorney Gemneral
would have to find and certifs that the offense under investigation preseuted a
serious threat to the sceurity of the United States; that facts concerning that
offense may be obtained through wiretapping; that obtaining a court order would
be prejudicial to the national interest and that no other means are readily available
for obtaining such informaniion.
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Thus, the bill would limit the authority now held by the Attorney General to
authorize wiietapping but it would permit evidenee obtained thereby to be
Ppresented in court. I believe these are most important points.

Second. Responsibility for applving for wiretap orders would be centralized.
At the federal level, any applieation to a court mnst be approved by the Attorney
General or an Assistant Attornev General designated by him. And, in those grave
national security cases where wiretapping would be authorized without a court
order, the Attorney General must give the authority. Thus, all federal wiretapping
hmust be authorized by a Presidential appointee who is publicly accountable for

is acts.

At the state level, the application must be made by a state attorney general
or by the principal prosecuting attorney of a city or county, if such person i=
authorized by state law to make such an application. Some state officials feel that
this is too limited. Perhaps it i~. The Congress will have to make the decision.
But we feel that the principle of foenssing responsibility for all wiretapping appli-
cations in & small number of officials who can be held publicly accountable iz an
important safegnard.

To help maintain thix publie accountability, we have also provided {or annual
reports to the Congress of ~tatisties on wirctap orders applied for, issued by and
denied by federal and state judges,

Third, The bill would limit the disclosure and usc of information obtained by
authcrized wiretapping. It authorizes use of this information by law enforcement
officials only in the proper discharge of their official duties. It authorizes dis-
closure ouly to other law enforcement officials to the extent appropriate to the
performance of their duties, or while testifying under oath in eriminal proeeedings
in federal or state courts or grand jury proceedings. This limitation reflects our
view that the justification for wiretapping is to aid in the enforcemcnt of the
criminal law, and, therefore, disclosure of information obtained by wiretapping
should be vermitted only in connection with eriminal proceedings.

Fourth. The bill would establish federal court procedures for testing the legality
of a wiretap. The defendant wmway move to suppress any evidence obtained by
wiretapping on the grounds that the communication was unlawfully intercepted,
that the order or authorization is insufficient on its face, that there was no prob-
able cause for the court order authorizing the ta), or that the interception was not
made in conformity with the order or authorization. The granting of such a motion
wonld render the cvidence inadmissible in any proceeding.

We believe that these safeguards are practical and will not unduly impede the
legitimate wse of the limited wiretapping which the bill would authorize. We
believe that they provide a large measure of protection against abuse.

4. The bill must establish uniform slandards for the federal government and the stotes

We are here concerned with an interstate telephone network which is regulated
by the Congress in detail. A wiretap cannot differentiate between loeal and long
distance calls from the same telephone, For this reason the Supreme Court, in the
Weiss case in 1939, held that Seetion 603 of the Communieations Act prohibited
interception and diselosure of the contents of a telephone call between two parties
in the same eity.

A national telephone system requires a national poliey. I believe it is the re-
gponsibility of Congress to proteet the integrity of the interstate telephone
network and the privaey of its uscrs. Hence, we bhelieve Congress should detine the
conditions by whieh any wiretapping by federal or state offieials will be permitted.

Moreover, as the Supreme Court has pointed out on 2 number of oceasions,
including the rceent case of Mepp v. Ohie, differences in federal and state rules
as to investigative techniques and the introduction in court of evidenee obtained
by such techniques have unfortunate results for the administration of criminal
justice.

Hence, we feel that uniform rules and standards for the federal and state
governments are important in any wiretapping legislation.

I do not want to conclude this statement without reiterating my strong belief,
and the strong belief of every responsible official in the Department of Justice,
in the importance of individual privacy. We believe, with Justice Brandeis, that
the right to be let alone ix one of the basic liberties of free men.

We helieve that every citizen of the United States has a right not to have
strangers listen in on his telephone conversations. Indeed, one of the major
reasons we are proposing this legislation is becatse under exizting law the privacy
of telephone users is not adequately protected.

But this right of privacy, like wmost other individual rights in our socicty, is not
absolute or unqualified. Society also has o right to use effective means of law
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enforcement to protect itself from espionage and subversion, from murder and
kidnapping, and from organized crime and racketeering.

Senator Scorr. 1 offer it together with a statement by the former
Attorney General Kennedy appearing in an article called “Attorney
General’s Opinion on Wiretaps.”

“He believes they can and should be regulated with due regard for
both law enforcement and the right of privacy.”

{The material referred to follows:)

ATToRNEY GENERAL's OPINION ON WIRETAPS

(By Robert F. Kennedy)

In 1959, while inspecting a firealarm station, the Fire Chief of a large Western
city made a startling discovery. The recording system had been rigged to record
not only firealarm calis but also all ealls on the Chief's private line. The Chief
looked further. He found a recording tape on whieh was transcribed a personal
telephone conversation between him and a United States Senator.

The Department of Justice discovered the identity of the wiretapper—bLut was
forced to close the file on this case last September without any action against
him. He could not be prosecuted under the present Federal wiretapping statute,
which should protect against such gross invasion of individual privacy, but does
not.

Last fall, District Attorney Frank Hogan of New York City developed a strong
case against seven of the top narcotics distributors in the country—men who had
operated a multi-million dollar narcoties ring in the New York City area for
more than five vears. Yet on Nov. 14, Mr. Hogan abandoned his prosecution of
the seven men. Much of his evidence came from wiretapping and—although the
wiretaps had been authorized by a court, as is permissible in New York—he felt
he eculd not introduce this evidence without committing a Federal crime.

In other words, the men could not be prosecuted hecause of the present Fed-
eral wiretapping statute, which should permit reasonable use of wiretapping by
responsible officials in their fight against crime, but does not.

Clearly, there is almost no one who believes this law, which enhances neither
personal privacy nor law enforecement, to be satisfactory. Indeed, biils to change
it—=Section 605 of the Federal Communications Act—have been introduced in
virtually every session of Congress sinee it was passed in 1934, But the present
law has remained on the books, the beneficiary ofp the stalemate resulting from an
emotion-hardened debate on the question of wiretapping that has gone on between
absolutists for decades,

It is easy to take an absolute position on wiretapping. Some, concerned with
encroachments on individual rights by society, say wiretapping of any kind is an
unwarranted invasion of privacy. Others, concerned with a rapidly rising crime
rate say law-enforcement officers should be free to tap telephone wires to gather
evidence.

The heart of the problem—a proper balance between the right of privacy and
the nesds of modern law enforcement—is easy to see. It is not so easy to devise
controls which strike this balance. But it is not impossible, either, and I believe
that in the wiretapping bill which the Department of Justice has proposed to
Congress we have formied snch a balance,

There is no question that the telephone is an important asset to eriminals. Here
is an instantaneous, cheap, readily available and secure means of communiecation,
It greatly simplifies espionage, sabotage, the narcoties traffic and other major
erimes.

I do not know of any law-enforcement officer who does not believe that at least
some authority to tap telephone wires is absoluiely essential for the prevention
and punishment of erime. There are over 100 million phones in the United States
and the bulk of business is transacted over the telephone. Inereasingly, this busi-
ness includes erime—the organized criminal and racketeering activities, involving
millions of dollars, which are among our major domestic problems. Without the
telephone, many major erimes would be much more difficult to commit and would
be more easily detected.

Last yvear, Congress enacted five of eight crime bills proposed by the Justice
Department. One of these laws recognized that the telephone is & major tool of
organized crime and prohibited the use of the telephone for interstate transmission
of gambiing information. The President signed the bill on Sept. 13. Almost im-
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mediately, several operators of major gambling services went out of business or
curlailed their activities. The result has been that organized crime has been dealt
an effective hlow where it hurts—in the pocketbook.

This experience underscores the need for wiretapping legislation. Wiretapping
often may be the only way of getting evidence or of getting the necessary leads
to break up major eriminal activity.

Yet, on the other hand, most people feel strongly about the privacy of their
telephone conversations. None of us likes to think that somne unknown person
might be listening to what we have to say. There is no doubt that the Constitution
confers on each individual a right of privacy—what the late Justice Louis Brandeis
called “‘the right to be let alone.”

The Fourth Amendment specifically protects ““the rights of the people to be
gecure in their persons, houses, and papers, and effects against unreasonable
searches and seizures.” In the famous (51mstead case of 1928, involving a Seattle
bootlegging ring, the Supreme Court held that to intercept telephone calls by
wiretapping did not violate the Fourth Amendment because the law-enforcement
officers did not enter the house, touch the person or seize the papers and effects
of the people whose wires were tapped.

But in another sense, wiretapping involves a greater interference with privacy
than does the conventional search and seizure. Every telephone conversation in-
volves at least two persons, one of whom may he wholly innocent, And in many
cases the telephone that is used by a suspected criminal may also be used by a
large number of other persons.

indeed, many professional criminals typically transact their criminal business
over public telephones. A tap set up to catch the criminal may necessarily overhear
hundreds of conversations by persons who are totally unsuspected of erime, hut
whose privaey is nonetheless violated.

Even though the Fourth Amendment is not literally applicable-—and the
Olmstead decizion is still the law—the principles underlying it are important in
considering wiretapping. The framers of the Constitution did not outlaw all
searches of a man’s house and scizures of his papers and effects. They only pro-
hihited “‘unreasonable” seatches and seizures.

In particular, they recognized that Governiment officials could search a man’s
house and seize hiz papers. But first they required these officials to obtain a
warrant from a court upen a showing of probable cause to believe that illegal
material was on the premises to be searched. In other words, the framers of the
Constitution attempted to balance two objectives that eriminals be eaught and
convicted, and that the privacy of innocent persons be protected,

This is precisely our objective today.

Wiretapping is not authorized in 1nost states. Section 603 ef the Federal
Communlcations Act provides: “No persons not being authorized by the sender
shall intercept any commaunication and divulge or pubiish the existence, contents,
substa.n’ce, purport, effect, or meaning of such intercepted communication to any

erson,”
P To the layman, this certainly sounds like an absolute prohibition of wire-
tapping except where one of the parties to the conversation consents to it. Yet
wiretapping is practiced by Federal law-enforcement officers, at least some state
and local governments, and—as in the case of the Fire Chiel’s phone—hby many
private individuals, Indeed, the laws of the six states, such as New York, speci-
fically authorize wiretapping by law-enforcement officials under court order.

How can this be? The legal answer is that the Communications Act does not
prohibit interception alone; it prohibits interception and disclosure. For this
reason, every President since Franklin ID. IRRoosevelt has authorized the Attorney
General to permit wiretapping in cases involving the national security. In 1941,
Attorney General Robert H. Jackson indicated that “‘disclosure” within the
Federal Government—among officials—also was not prohibited by the act.
Yet, disclosure in court—using the lawfully obtained evidence to convict a
criminal--has been regarded itself to be a criminal act.

This is unsatisfactory. There is no guarantee of privacy in the use of the tele-
phone under the existing law becatse anyone can listen in without violating
that statute. To convict someonc of illegal wiretapping we have to prove both
the tap and an unlawful disclosure. That is a very difficult burden indeed.

At the Federal level, wiretapping is limited to a small number of cases involving
the national security and criminal eascs in which the life of a victim is at stake.
It is done only with the express approval of the Attorney General.

The extent of wiretapping by state and local law enforcement officers is very dif-
ficult to determine. In those states which have legislation permitting wiretapping
under court order, the records indicate that it is fairly common. A poll conducted
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in New York State showed that between 1950 and 19535, 2,392 wirelap orders
were obtained—about 400 taps a vear. Some investigators contend that several
times as many wires were tapped illegallv. At that time there were well above
6,500,000 telephones in use in New York State,

In states where there is no laow permilling wirctapping, the indieations are
that a certain amount of poliee wiretapping goe< on, nevertheless. There also are
assertions that =some corrupt police officers may use information obtained from
wiretaps for purposes of blackmail, enforcing pavofis, and for other motives of
personal profit.

No figures are available as to the extent of private wirvetapping. Most people
who have studied the maiter belicve that private investigators and other indi-
viduals tap wires extensively to obtain evidence in divorce cases, stoek-market
tips, information abouf competitors, and the like.

This is a shocking sitnation. When law-enforcement officials themselves violate
the law, violations by other, go unpunished, and cvervone’s respect for law is
seriously damaged. Further, no one's privacy is protected,

The critics of all wiretapping quote Justice Holmes to the effect that wire-
tapping is “‘dirty buxiness” and use this as a slogan against the method of gathering
evidence, To give Justice Holmes’ words a modern application, it is the preseat
state of law, the present chaos, which is really the “‘dirty business.” And the
solution is a coherent low which, with stringent safeguards, permits the gathering
of cvidenee by wiretapping in vital eases but at the same time effectively forbids
other wiretapping, public or private.

Only Congress can clear wp the present chaotie situation. Certainly we ought
to put an end to a law which:

(1) Fails Lo prevent illegal action-—indiscriminate wiretapping—by law-
enforeement officials and private individuals; and

{2) Fails to recognize the legitimate nceds of law enforcement for limited
anthority.

I don’t think it is possible—or workable—to attempt to deal in absolutes.
I canmot agree with those who say that wiretapping should not be permitted in
any circumstances and that the right to privacy outweighs any other considera-
tions. If a child were kidnapped and there were any possibility of getting that
child back unharmed by the use of wiretaps, I would feel that this strongly
ontweighed anyone’s right to a private conversation. T take the same view with re-
spect to protecting the security of the United States from espionage, sabotage and
other possible acts of foreign agents.

At the other extreme, some law-enforcement officials feel there must be an
extensive use of wiretapping with little or no supervision by courts or high admin-
istrative authority.

With this I also disagree strongly, If we are to authorize wirctapping for law-
enforcement and prevention of crime, we must zubject it to the most rigorous
checks against abuse which we can devise. To put it simply, we should not lightly
invade the privacy of individuals.

The details of new wiretapping legislation will have to be worked out by Con-
gress. However, I believe thal it should include—as drafted in our proposed law—
the following features:

(1) Wiretapping should be prohibited except under clearly defined ecircum-
stances and conditions involving certain erimes. Because wiretapping potentially
involves greater interference with privacy than ordinary search and seizure, it is
proper to limit it narrowly and permit it only where honestly and urgently needed.
Wiretapping is absolutely required in cases involving national security, human
life, narcotics and interstate racketeering. Under our bill, other, unauthorized
intereeption or disclosure of wire communications would be punishable by a
maximnm penalty of two vears in prison and a $10,000 fine.

(2) In general, I believe wiretapping should be authaorized only by cowrt order
and that even then the right to apply to the court should be limited to relatively
few responaible «fficials., We would make one necessary exception. In ecases in-
volving serious threats to national seeurity, it is extremecly important that the
identity of suspects be tightly held within the F.B.I. The fewer who know our
suspicions, the more effeetive our security. For this reason, we would continue
the present practice of having the Attorney General, in person, authorize wire-
tapping in these eases.

(3) Uniform rules for the Federal Government and the states should he estah-
lished. We are dealing here with an interstate communication network whose
integrity ir a matter of importance to evervone using it. The maximum extent
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to whieh state officials may be authorized by state law to tap interstate facilities
should be regulated by Conpgress. ]

(4) Applications for wiretapping orders to a court necessarily should be made
in seeret since it wonld be useless to tap if suspected eriminals were alerted. This
should not mean that orders would be issuwed a3 o matter of course by judges.
Any wiretapping statute should—as does our proposal—spell out in detail the
findings a judge must make on the basis of evidence presented to him and should
state the duration of any order which he can issue. When a case is brought to
trial, I believe the defendant should be given the opportunity to sce the order
anthorizing the tap and te challenge its validity as, is now done in the case of
search warrants.

(53) Fven though wiretapping wonld be authorized by court order, or, in some
national security cases, by the Attorneyv (encral, the law should limit the dis-
cinsure and use of the wiretap information. Limiting the use of wiretap informa-
tion to proper discharge of official duties would effectively prevent corrupt officers
from using 1t for personal benefit and would eonfine any disclosire and use¢ o
legitimate law enforeement purposes.

(6) Finallv, the law should continue, and extend 1o state courts, the rule at
present applied in Federal courts that any evidence derived by means of an
unlawfu] wiretap should be excluded. )

To enact legislation along these lines will be a difficult job. Opinions differ as 1o
each of the points I have listed and as to many details relating to them. But these
difficuities should not be allowed to stand in the way of enactment of compre-
hensive legislation by Congress.

The need for such legislation is real. It would help ws maintain the national
sectrity and stamp out organized erime. And, equally important, it would put
an end to the violation of law by law-enforcement officers and, less excusably, by
private individuals, including blackmailers,

It would, in fact, protect the privaey of all of us who use the telephone.

The CratrmaN, Senator Cook.

Senator Cook. Mr. Rehnquist, for the benefit of the record 1

qust,
would like to give to the reporter at a later date the remarks that were
made by vou at a panel discussion on “Privacy and the Law in the
1970°s,” at the American Bar Association meeting in London.

Contrary to some of the remarks that were made yesterday, I do
not see here where you become a great ndvocate for wiretapping other
than in the strictest sense under the statute which was passed by the
Congress of the United States and which the Justice Department is
empowered to enforce.

If I may, I would like to read into the record what T think sums up
your opmion.

Whatever may be the ultimate decision by our highest ¢ourt on the merits of
the question, I believe that a refusal of the Justice Department in its role as advo-
cate before the courts or the executive braneh of the Government to vigorously
argue in favor of its legality would be a wholly unwarranted abdication of the

Department’s responsibility.

You then go into a discussion of surveillance, not only from the
standpoint of wiretapping but also from the standpoint of visual
survelllance. In regard to the discussion yesterday relative to probable
cause, it is very interesting, 1 think aimost essential, and I think most
lawyers in this room would concur, “probable cause for an arrest or
specific search is hopefully to be found at the conclusion of an in-
vestigation and ought not to be required as a justification for its
commencement.”

You said those words then. Do you agree with them now?

Mr. Reuxquist. Yes, I do.

Senator Coox. I certainly agree with them also.

Getting back to another discussion of yesterday, I {feel that great
emphasis was made of how you completely and absolutely condoned,
and were enthusinstic about, or words to thet effect, the Government
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action in the May Day affair in Washington. Again, Mr. Chairman, T
would like to put into the record the speech that Mr. Rehnquist made
at Appalachian State University, I might say out of a speech of some
24 pages, the first five and a hall pages dealt with a very general
discussion of the ability of police departments to function, the ability
to formulate a policy in its broadest sense under certain conditions.
I find nowhere in here any endorsement of the actions of, or any
mention of the police officials in the city of Washington other than the
fact that yvou made reference to the fact that there was a metro-
gglit&n police force of approximately 5,000 men and that within the
st few hours they had to make no less than 7,000 arrests.

Then you allude to what is referred to as qualified martial law. I
might suggest I hope you and T both agree that this qualification is
nothing new in the law.

I have before me a book entitled A “Practical Manual of Martial
Law” that was written in 1940 by Frederick B, Wiener, Special Assist-
ant to the Attorney General of the United States. It has quite a
dissertation in the field of qualified martial law.

Would vou tell me what you feel would be a definition of qualified
martial law?

Mr. Reunquist. Recalling as best I can froin Mr. Wiener’s book,
which I believe is the source of my knowledge on the subject, it is the
situation where the force brought to bear against the law enforcement
forces is such that the normal procedure of individual arrest and book-
ing and admission to bail and appearance before a community magis-
trate simply cannot be carried out and in this situation it is my under-
standing that the courts, including the Supreme Court of the United
States in the case of Moyer v, Peabody, have said it was lawful for the
Government in that situation to resort to a situation of arrest not on
the basis of criminal charge of individual wrongdoing but on a very
temporary basis of simply restoring order, and that the process was
not arrest in the normalpsense and that release was required in a very
short order as soon as the serious emergency had passed.

That is a short summary of my understanding of it, Senator.

Senator Cook. And, as a matter of fact, rather than be of the
opinion as we discussed yesterdey that there may have been cither
martial law or qualified martial law on that occasion, in your speech
in North Carolina you took the position that there had been neither.
I quote from page 4, “Indeed if one takes a more extreme situation
than that which prevailed in-Washington during the past couple of
days,” and then vou went into a dissertation on qualified martial law.
Is that not correct?

Mr. Remncurst. It is correct, Senator.

Senator Cooxk. Thank you, Mr. Rehnquist.

Thank you, Mr. Chairman.

The CHatryan. Senator Mathias.

Senator Marmias. Thenk you, Mr. Chairman.

I would like to complete the congratulations to Mr. Rehnquist, and
add to my congratulations some acknowledgement of his fortitude
and strength.

Yesterday as we were adjourning I said I thought the hearing ap-
proached a violation of the eighth amendment after he had been on
the stand since 10:30 in the morning.
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But in a sense, Mr. Rehnquist, you brought it on yourself. One of
the old political saws of this country, attributed to Calvin Coolidge
and to various other peliticians, is that what a man does not say can
never hurt him. Some years ago you wrote an article in the Harvard
Law Record, published in 1959, in which you said:

Specifically until the Senate restores its practice of thoroughly informing itself
on the judicial philosophy of a Supreme Court nominee, before voting to confirm
him, it will have a hard time convincing doubters that it could make effective use
of any additional part in the selection process.

I think we are perhaps learning from your 1959 admonition. Your
history will not be the same as that of Justice Whittaker that you
were recounting in which you said, and I further quote:

If any interest in the views of Mr. Justice Whittaker on these cases were mani-
fested by the Members of the Senate, it was done cither in the cloakroom or meet~
ing of the Judiciary Committee. Ldscussion of the new Justice on the Floor of
the Senate siceceded in adducing only the following facts, {(a) proceeds from skink
trapping in rural Kanasa assisted him in obtaining his early education; (b) he
was both fair and able in his decisions as a judge of the lower federal court, (c) he
was the first Missourian ever appointed to the Supreme Court, and (d) since he
had been born in Kansas but now resided in Missouri, his nomination honored
two States,

1 think we can assure you that your case will be distinguished from
that of Mr. Justice Whittaker’s.

Now, it seems to me if we deal with the appointments to the Su-
preme Court as one of the highest responsibilities of the Senate, every
Member of the Senate must have some concept in his own mind as to
what qualifies a nominee for the Court.

Certainly basic qualifications are integrity and competency. In
these areas I think everything that has been said here in the past
day and a half indicates that there is no question as to your integrity
and competence. Certainly fidelity to the Constitution, which was
mentioned very eloquently by the Senator from North Carolina,
Senator Ervin, is another basic qualification. And here again, I think
there is no problem as far as you are concerned.

Tn addition, I think every nominee must be in a position to rein-
force public confidence in the Clourt, and certainly in the years imme-
diately ahead the Court is going to be called upon to answer very
profound and pervasive social questions. So it must have the respect
of citizens in order that their decisions compel public compliance and
acceptance, And it is in the area of the decisions of the court in
interpreting the unwritten but compelling parts of the Constitution
that I think we have to concern ourselves.

I would like to address some questions to you on the philosophy
with which you will approach the issues—the kinds of issues that
may come before the Court. You do not have to answer the questions
with any such particularity that you will feel obliged to disqualify
yourself either here or there, but answer them ouly in & general
manner.

Before you came to the Justice Department, you had in an active
civic life expressed vour position on a very wide range of issues,
especially i 1964 and 1967 on the subject of civil rights.

Although we have covered some of this ground, T would like to ask
¥ou again whether your views as a private citizen are any different
today than they were then.

69207 —T71——11
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Mr. REanquist. As I said yesterday in response to another ques-
tion, Senator Mathias, with respect to the public accommeodations
ordinance, I think my views have changed.

With respect to the 1967 letter which T wrote in the context of the
Phoenix school system as it then existed, I think I still am of the view
that busing or transportation over long distances of students {or the
purpose of achieving a racial balance where you do not have a dual
school system is not desirahle.

Senator MaTHras. It has heen said here and elsewhere that your
political views tend to be conservative. What effect, assuming this is
the case, will this have on you as a judge and, (onsequently, as & man
who should be able to decide cases meartlalh

Mr. Reanquist. I would hope none. I realize that that is the same
guestion I would want to be asking a nominee if I were a member of
the Senate Judiciary Committee, and I cast about for some way of
perhaps giving some objective evidence of the fact, rather than simply
asking vou to rely on my assurauce.

I was on several occasions in Phoenix chosen to be an arbitrator
between lawyers who found themselves in dispute with respect to
particular claims, and I think the reason [ was chosen was because
there was a feeling that I would be fair, that whatever I might feel
about personalities involved or about personal doctrine, I would try
to apply whatever law there was to the facts and reach a fair conclusion.

I have alwaxs felt that, as T think Justice Frankfurter said, you
inevitably take vourself and vour background with vou to the Court.
There is no wav vou ean avold it, but T think it was Frankfurter who
also said, if putting on the robe doeb not change a man, there is some-
thing wrong with the man. I subseribe um‘eser\'edly to that philosophy,
that when vou put on the robe, vou are not there to enforce your own
notions as to what is desirable publie policy. You are there to construe
as objectively as you possibly can the Constitution of the United
States, the statutes of Cougress, and whatever relevant legal materials
there may be in the case before you.

Senator Marmas. In the same Harvard Law Record article you
quoted, I thought with some approval but I may have read that into
it, an editorial from the New York World which opposed Judge
Parker’s confirmation as Justice of the Supreme Court in 1930. The
New York World said editorially:

The Senate has every right if it 80 chooses to ask the President to maintain on
the Supreme Court bench a balance betwecn liberal and conservative opinion of
the Court as a whole.

From what vou have just said, I would assume that this would
make less difference to vou todav than when you wrote that article
and quoted from the editorial.

Mr. Reavquist. Tt is so difficult to pin down the terms “liberal”
and “conservative,” and I suspect they may mean something different
when one is talking about a political alinement as opposed to a judicial
philosophy on the Supreme Court.

I think it would be presumnptuous of me to suggest to the Senators
on this cominittee, or to the Senate as a whole, what standards they
ought to look for, but I cannot think of a better one than fidelity to
the Constitution and let the chips fall where thex may, so to speak,
whether the particular decision pleases one group or pleases another.
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I think to an extent in discussion about the Court there has been a
tendency to equate conservatism of judicial philosophy not with &
conservative political bias, but with a tendency to want to assure one’s
self that the Constitution does indeed require a particular result
before saying so, and to equate liberalism with a feeling that at least
on the part of the person making the observation that the person
tends to read his own views into the Constitution.

I think the difference is well illustrated by Justice Frankfurter’s
career, who came on the Court at a time when I think it was clear to
most observers that the old Court of the nine old men of the twenties
and thirties was indeed. on any objective analvsis, reading its own
views into the Constitution, and Justice Frankfurter, of course, prior
to his ascent to the bench, had been critical of this, and as a Justice
he helped demolish the notion that there was some sort of freedom of
contract written into the Constitution which protected businessmen
from economic regulation.

And yet, when other doctrines were tested later in the Court, it
proved that he was not simply an exponent of the current politically
iberal ideology and reading that into the Constitution.

He was careful to try to read neither the doctrine of the preceding
Court nor perhaps his own personal views at a later time to the
Constitution, but to simply read it as he saw it.

Senator Matnias, In an effort to get at this question of judicial
philosophy, mavbe we ought to look at some specific areas of the
Constitution which would necessarily, 1 think, be embraced in a
judicial philosophy, but which due to their very nature are not
susceptible of strict construction: Words such as ‘‘unreasonable” in
the fourth amendment, “excessive’ in the eighth, “due process” in the
fifth and fourteenth amendments. I think these are areas which refer
to rights which are not clear and absolute so that they have to be
qualified and interpreted in protecting the freedoms and privileges,
assessing the liabilities that the Constitution addresses itself to.

What would you consider, for ¢example, to be reasonable searches
and seizures as contemplated by the fourth amendment?

Mr. Rennquist. Senator, I honestly think that is too specific a
question for me to answer. I know there are several cases pending up
there now and [ would anticipate that there would be a number in
the future.

Senator MaTtuias. Would you feel that you could give the com-
mittee your ideas on what you think excessive bail would be? Some
broad definition which you could apply the word “excessive’ to.

Mr. Reunquist. I do not believe I ought to, Senator.

Senator MarHias., Well, T am not trymng to put you in a position
where you would prejudice your usefulness to your colleagues in the
future, but I think this question may be important in the future as to
which defendants or classes of defendants would be suited for bail.
This is an area which would be of concern to the Senate, to the courts,
and to the country.

What about due process?

Mr. ReanquistT. I just think it would be inappropriate for me to
try to now advance some sort of definition of a term which may well,
if I were confirmed, come before me and on which I would hear argu-
ment and read briefs and have the benefit of discussion in the con-
ference room.
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Senator Marmias. In August you were in Alabama, and vou said
then, and I am now quoting from your speech:

The purpose of the guarantee of freedom of expression in our Constitution is
not to assure everyone the same opportunity to influence public opinion, but to
assure that any conceivable view on a subject may be advocated by someone.

I must confess that particular expression of philosophy gives me
some concern for one practical consideration. I am wondering who
would appeint who to express a particular viewpoint.

Mr. REunquist. I think what was meant, Senator, was
b ?en ator Maruas. This may, in taking it out of context, distort it,

u

Mr. RenNquistT. No. I do not think it really does distort it. I
think what was meant was that the guarantees of the first amendment
do not mean that everybody is going to be provided with a printing
press in order that they can have their own newspapers, but instead
that anyone who has a newspaper is going to be permitted to say
whatever he thinks.

Senator Maraias. Well, T agree with you; however, I had not read
that from that quotation.

I think we want to do the best job we can in eliciting for the other
Members of the Senate, who are not members of this cormmittee, and
the public, a profile of your judicial philosophy. You yourself sug-
gested it is our duty. I may waut to come back to some of these
questions, but for the moment, Mr. Chairman, reserving the right
to further questions, I will pass.

The CHAIRMAN. Senator Gurney?

Senator GurNEY. Thank you, Mr. Chairman.

I want to echo my colleagues in congratulations to you, Mr. Rehn-
quist, on this great {onor, vour nomination to the Supreme Court.

I do not think, Mr. Chairman, that I could add anything by way
of questioning of the witness. I think his judicial philosophy has been
thoroughly explored.

T think President Nixon is to be highly commended and congratu-
lated for having sent the name of Mr. Itehnquist here for confirmation.

I think his qualifications speak for him in a very clear and resound-
ing tone. He 1s exceptionally well-qualified for appointment to the,
High Court, and T think he will add luster to his proper role, that is,
an administration being one of law and not of men. In my view, the
time is long overdue for the Supreme Court to exit from the role of
lawmaking and return to its proper rele of law-interpreting,

Thomas Jefferson, perhaps the greatest of the Founding Fathers,
certainly had as much to do with the shaping of our Republic as
any one man. He had great reservations about the judicial branch of
Government. Here are some of the things he said about it. One quote:

The Constitution is a mere thing of wax in the hands of the judiciary.
Another quote:

A great object of my fear is the Federal judiciary.

Another one:

It has been long my opinion and I have never shrunk from its expression that
the germ of dissolution of our Federal Government is in the Constitution of the
Federal judiciary.
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I think if Jefferson were 2 member of the Committee on the Ju-
diciary today, and had listened to the answers of Mr. Rehnquist
concerning his understending of the proper role of the Supreme
Court, I think that Mr. Jefferson would be reassured and I firmly
believe that a majority of the Nafion’s people also share that feeling.

I think Mr. Rehnquist’s appointment will help restore confidence
to the people in the Court, a state of mind that is badly needed and
long overdue.

I have no questions.

The C'HAIRMAN., Senator Kennedy?

Senator LennEDY, Mr. Rehnquist, T also share this feeling, which
I think you have become very much aware of during the last day,
about the difficulty of trying to get some better kind of handle on
your personal philosophy and concerns and commitments. Senator
Hart pointed ocut yesterday that the Constitution of the United
States as it was written and drafted never anticipated many of the
challenges which are presented to our society. I think you have
gathered from the questioning that for us, attempting at least to
resolve in our own minds how you approach these problems, not how
you are going to decide them but how you are going to approach
these problems, is terribly important for preserving the institution
of the Court,

My colleagues and I have asked you many questions in the areas of
separation of powers, due process, equal protection, free speech, and
so forth. As you pointed out so well in your article in the Harvard Law
Record these ore legitimate areas of inqury for us. I think you have
been extremely cautious and guarded in your responses in these areas
for those who are interested in how you are going to approach these
questions,

You have indicated that vou are going to attempt to put your
political philosophy behind you and that you are going to assume a
new kind of a responsibility when yvou take on the robe.

I think what I am interested in 1s, what are the various kinds of
factors in your own philosophy that are going to help you make
objective decisions? Of course, as was brought out yesterday by
Senator Ervin and others, you are part of all that you have met,
and this has been something which I know has troubled me in trying
to bring outl a greater degree of responsivemess from you.

You mentioned the role that Justice Frankfurter played in going
on the Court with those remaining from the “nine old men” and the
fact that he was perhaps a judicial conservative and that maybe
the “nine old men’” had been superimposing their own political
philesophy on the Constitution.

Well, you know, what were those factors which so distressed vou
in the exercising of their political philosophy? How do you distinguish
between Frankfurter’s temperament as compared to those who had
been making the decisions at that time?

Mr. Rennquist. Well, T would say that the series of freedom of
contract cases, Lochner v. New York, Adking v. Children’s Hospital,
by the objective judement of historians, represented an intrusion of
personal political philesophy inte constitutional doctrine which the
framers had never intended, and that Frankfurter had eriticized that
from the outside of the Court. It was not entirely clear until he bhad
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been on the Bench whether the basis for his criticism was that he did
not want laws like that held unconstitutional or whether it was that
‘he felt there was no constitutional warrant for invalidating them, and I
suppose you never know about an advocate until he does get on the
Bench because it is only then that he is put to the test.

But the test came for him, I suspect, not so much in those cases
but in other cases which later came before the Court, where he had
great personal reservations, I suspect, about what was i)eing done but,
nevertheless, felt that the Constitution did not prevent it.

Senator Kennepy. Well, as you believe that imposing personal views
was the problem when Justice Frankfurter came to the Court, and
as historians have made the same judgment, would you make the
same criticism of the Warren court?

Mr. Rennquist. Could vou spell out the question a little more?

Senator KEnnEDY. The “Warren courl,” as s phrase, is generally
associated with protection of liberties and rights and, as vou are
prepared to comment on your interpretation and other historians’
mterpretation of the Court which Fraukfurter found as superimposing
its views, would you be as quick to feel that the Warren court was
following the Constitution or interpreting or were its Justices super-
imposing their views?

Mr. Rennguist. Well, trying to keep it in the terms of historical
analysis rather than my own estimate of how I would decide some-
thing, I think Justice Frankfurter’s behavior while he was a member
of the Warren court is some indication at least of his agreement with
them in some areas and disagreement in others.

He joined the unanimous decision in the school desegregation cases.
He dissented from some of the cases involving the rights of criminal
defendants.

Senator KEnnEpy. Well, of course, that was not my question.

You felt and you have stated here and you have referred to legal
historians feeling that the Court in the 1930’s was superimposing the
Justice’s personal philosophies rather than objectively applying the
Constitution—you made that judgment or recognized the legitimacy of
that judgment—I am wondering whether you would make that same
indgment about the Warren Court.

Mr, Reanquist. Well, it is much easier to make a historical judg-
ment with at least a degree of confidence about decisions that were
handed down over a period of years from 1905 to 1935 than it is with
respect to a Court whose decisions are handed down from a period of
1953 until 2 years ago, if that is what you mean by the Warren Court,
and therefore I think there is a great deal of difference in the confidence
with which one can say history, in the sense of legal historians ob-
jectively evaluating it, has said that the so-called nine old men were
wrong, at least a majority of them were wrong, in reading in freedom
of contract. ) -

I do not claim to be a keen student of legal historians analyzing the
Warren Court. I would think that in the area of the Warren Court’s
criminal law decisions there probably is not the same consensus as to
legal historians at the present time. .

- Senator KENNEDY. Well, maybe it is more difficult to make a judg-
ment now than looking back over the earlier part of the century. But
that is what I am asking of you as a student, not with reference to any



161

specific kind of case evaluation, but since you are prepared to make of
the nine old men the judgment that they were superimposing personal
judgments rather than following the strict letter of the law, I am
interested in your judgment whether you would feel that the Warren
Court had done the same.

Mr. ReanguisT. Well, what I am giving you is my understanding of
a historical consensus, and

Senator KenNepy. Would you agree with that historical consensus?

Mr. Rennquist. Yes, on the freedom of contract doctrine I think I
would agree.

I think the historical consensus, because of the recency of the Warren
Court’s decision, is less firm, partly for that reason. I think there is
substantial historical consensus in accord with the Brown versus
Board of Education decision. I think that in the criminal law area, it is
my understanding that there simply is not that sort of consensus.
Whether it is from lack of time to develop or from disagreement——

Senator KENNEDY. I am not asking you to tell me what the his-
torians are going to say. T am interested in what your feeling is. I am
not saying can you predict what historians are going to say about this
period or what others are going to say about it. I was interested in
how you regard it.

Mr. Reanquist. Well, I certainly would not set myself up to make
some sort of sweeping generalization about the Warren Court which
sat from 1953 to 1969.

Senator KENNEDY. Well, you were prepared to do it about the
nine old men.

Mr. Reanguist. I was prepared to do it in the sense of a very
specific doctrine that was enunciated over a period of years from
about 1905 to 1935,

Senator KenNEDpY, There would be those who would say that the
Warren Court is also recognized for particular doctrines in terms of
individual rights and liberties as well.

Would you not agree with me on that, that there are some very
relevant cases, lines of cases, flow of logic, flow of decisions as well on
velgr particular areas, especially the rights of the accused and civil
rights?

Mr. REunquist. Certainly the Warren Court was known for those
types of cases; yes.

Senator KENnnEDY. Could you give me your evaluation in those
areas?

You are prepared to do it in other——

Mr. Reunquist. I have given you my evaluation in terms of my
understanding of a historical consensus. I wrote publicly on two cases
decided by the Warren Court in 1957 or 1958. That was on the basis
of making a reasonably careful study of the cases and the precedents
and coming to a conclusion.

I certainly would not attempt to categorize all streams of cases
without having had some opportunity to research the precedents,
even from a historical point of view.

Senator KENNEDY. And you are not prepared to say that the
Warren Court was making decisions based upon personal philosophy
rother than the Constitution?

Mr. REanquist. No. I am not prepared to say that.
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Senator KENNEDY. Again in terms of the responses in the areas
that we have covered, albeit briefly, will respect to wiretapping, the
May Day demonstrations, preventive detention, the investigation of
dissidents, you have indicated time and again when asked questions
in these areas that you were—and correct me if T misstate your view
on this—that you were presenting a view as an advocate and therefore,
were presenting the view of the Department, but if you found any
of these views to be personally obnoxious, you would not have stated
them or would not have testified on those or made those comments,
speeches. Is that——

Mr. ReanquisT. That is substantially correct, ves.

Senator KExnEpy. You see, I think we then have to take those
statements or comments pretty much as the basis for your views,
since T think you have been generally reluctant to develop themn to o
great extent in the course of this hearing. And we have to place that
against the background of the experience, for example, that there
were o number of men during the course of this administration—Leon
Panetta, Secretary Hickel, Terry Lenzner, perhaps even ClifT Alexan-
der, a number of others within the administration, who for one reason
or another separated themselves from the administration on the basis
of strongly held views covering a wide variety of different issues.
But you never felt constrained to do so, I would gather, at least on
the basis of what vou have commented on here so far.

Mr. ReanquisT. No I am still here.

Senator [{exnnEDY. And to that extent, 1 guess, we have to value
the representations that you have made in these areas in the past
really to be your views.

Mr. REnnguisT. 1 do not think that is an entirely fair statement.

Senator KEnnEpy. Well, could you give us some idea which state-
ments represent your views and which don’t? That is all we are
asking, Mr. Rehnquist, if we can. We have all of us been feneing around
on this. T know we would be interested in what help you can give us.

Mr. ReanquisT. I know we have. I think it would be inappropriate
in an area where I have acted as an advocate to express a personal
VIew,

I realize that leaves you in an unsatisfied position, but I do not feel
I can do otherwise.

Senator KENNEDY. Well, then, help us—what kind of questions do
you think we ought to be asking you to fulfill our duty according to
vour Harvard article, if we are to perform our roles as you think we
should, and we are running up against this kind of situation? You
help me.

Mr. REaNquisT. | am simply not able to.

Senator KENNEDY. Thank you, Mr. Chairman.

The CrairMax. Birch?

Senator Bavu. I think I expressed yesterday similar frustration,
realizing that the responsibility that you must meet as a prospective
nominee, as a part of this administration, as an adviser of the Attorney
General, es o participant in many ways, an advocate, comes head-on
Witl’i the responsibilities we have and it is not an easy problem to
resolve.

T tried vour patience for well over an hour yesterday and will not
do so today.
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Let me just touch on two or three areas, two or three points that
might elarify a bit the questions asked yesterday.

1 notice in looking at the various rights that were discussed yester-
day, and 1 have not had a ehance to Iook at all the transeript, but
a summary of them, one area of rights that is very much in discussion
today that was not touched upon yesterday is the rights of women
citizens in this country.

You have been asked to testily and have testified relative to EEOC
cease and desist orders and this type of thing, so I will not ask your
opinion on that.

The administration, so far as I know, has not taken a position,
despite my efforts as chairman of the Constitutional Amendments
Subcommittee, has not taken a position before the subcommittee
relative to the importance of the equal rights for women amendment.
But my stafl tells me you have testified in favor of it. Is that right?

Mr. Reanquist. I testified before the House Judiciary Committee.

Senator Bava. In favor of the amendment?

Mr. ReanNquUisT. Yes.

Senator Bavs. I have been unable to get——

Senator Cook. Senator, we now have another man on our side,
another advocate.

Senator Bayu. I am almost afraid to ask him whether this is the
administration’s view or his personal view.,

Is that a fair question that I dare?

Mr. Reunquist, I think T must refrain from answering.

Senator Bayn. Let me phrase the question a little differently.
Senator Cook and I have been trying to help, to lead the charge 1n
this area, so we perhaps do not come as totally unbiased Members of
this body. To date the Court has not yet looked upon women as full
citizens under the 14th amendment.

Would you care to offer a personal opinion about how women should
be treated under the 14th amendment?

Mr. Reanguist. Well, T think that, if I may speak with extreme
generality as I feel is required, that

Senator Bavx. May T interrupt just enough to say you know there
are now two gpecific cases before the Supreme Court, and I will not
ask you at all to deal with either one of those. So perhaps I should
wave that red flag.

Mr. Rennquist. Certainly the equal protection of the laws clause
in the 14th amendment protexts women just as it protects other
discrete minerities, if one could call women o minority.

Senator Bava. One should not.

Senator Coox. Not even discreetly.

Senator Bayu. Can you cite us a case, Mr. Rehnquist, where the
Court has ruled that diserimination against women is a violation of the
constitutional rights?

Mr. Reawauist. No. I think the Court has been quite unwilling—in
that Michigan bartender case decided about 1940 or 1949, they held
that a limitation on a right of women to tend bar, as I recall, which
was a fairly stringent limitation, nonetheless was not a violation of
the equal protection clause, and it seems to me that there is one other
case which I do not recall in which they also held something claimed
to be a violation of equal protection clause was not one,




164

Senator BayH. I do not know of a case where women have been
described as persons under the !4th amendment. Does it strike you
as rather inequitable to say that it is constitutional to prohibit
women from serving liquor behind the bar, but all right to have
them serving it in front of the bar to patrons?

Mr. Reanquist. I think that is one of the issues in one of the
cases that is up there now.

Senator Baym. All right. I do not think it is, but that is neither
here nor there. I can see why you might not want to answer that.

Let me just try once again to be a bit more definitive, or get you
to be a bit more definitive, in a couple of the areas we discussed yester-
day because I think this is critical to us in trying to determine in our
own minds whether you meet the test that you indeed set for yourself.

Do you believe this is a constitutional right?

Mr. RemnguisT. Yes.

Senator Baya. You stated that yesterday.

Do you concur in the general concept related in Griswold v. Con-~
necticut back in 1965 as the way they describe this right, the broad
bagis of it?

Mr. ReanquisT. 1 think it is not approprinte for me to get any
more specific. To say whether I agree with the doctrine of a partic-
ular case or not 1 think would be entirely inappropriate for a nominee.

Senator Bayn. Well, if T read specific passages or sentences without
relating them to a case, could I then ask if you concur in that general
philosephy or

Mr. REaNQUIST. You mean as a matter—do I think it philosophi-
cally sound in accordance with my own personal notions?

Senator Baya. Yes.

Mr. Resneuist. Well, I will certainly try to answer that, with the
understanding that this is not the same thing as saying that the
Constitution so provides,

Senator Bavm. We have had a great deal of discussion here both
from you and from some of us relative to where the Constitution
enters and where one’s personal views enter.

It seems to me that it is impossible for any human being not to
let his personal views interfere or intervene in somme way as he brings
the Constitution inte focus on a given problem.

You think personally, de you, that the right to privacy is important?

Mr. REENQUIST. Yes.

Senator Baya. It is an important right?

You see, where T have concern is that the way I understand what
you said yesterday, and let me just try to paraphrase it and you tell
me whether I am right or wrong, that you feel personally that there
are a number of instances in which—many of them discussed yester-
day—bad government policy involving an invasion of individual right
to privacy is nevertheless not in violation of an individual’s constitu-
tional rights.

Is that an aecurate paraphrasing of your feeling?

Mr. ReanquisT. That was the view I took in the testimony I
presented to Senator Ervin’s committee on behalf of the Justice
Department.

enator Bava, Well, but is that your perscnal view? You as an
individual?
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Mr. RernquisT. My personal view as to whether something that
may be bad government policy is nonetheless not unconstitutional?

Senator Bayn., Well, let me use specific questions, either identical
to or similar to ones I thought we dealt with yesterday.

Tor example, let’s take a peace rally on the War Memorial steps in
Indianapolis, Ind., totully peaceful. A speech is being given, a speech
is being read. Policemen are taking pictures of everyone there. There
are no threats or signs of violence at all.

Now, do yon believe that that is a violation of the constitutional
rights of those present to have this type of thing continuing to happen?

Mr. RernquisT. [ think that calls for a judgment on the very
specific factal situation,

Senator Bava. Well, do I need to be more specific than the specifies
I just related—totally peaceful, no threat of vielence, no unruly mob,
aud yet the crowd was adequately dispersed by law enforcement
officials taking pictures with the supposition that dossiers are being
compiled on those there, or that the material gathered, pictures
gathered, were being put into dossiers already compiled?

Mr. Rennguist. 1 think that calls for o constitutional judgment on
the very specific sets of facts and I do not think I ought to give it.

The CuatrMan. We will recess now until 2 o’clock.

{(Whereupon, at 12:25 p.m., the committee recessed, to reconvene
at 2 p.m., the same day.)

AFTERNOON SESSION

The CraAtrMan. Let us have order.

TESTIMONY OF WILLIAM H. REHNQUIST—Resumed

Senator Bavy, My, Chairman, inasmuch as Senator Hart is senior
to me, and he has some conflicting hearings involving a problem in his
own local community today, his State, which makes it impossible for
him to be here right now, may 1 have permission to read three gues-
tions for Mr. Rehnquist and ask him to respond to these as if they
were asked by Senator Hart?

The Crairyan. Of course.

Senator Bave. Is there any objection to that, Mr. Rehnquist?

Mr. Renxquist. None at all, Senator Bayh.

Senator Bave. I don’t know that I can read these as concisely as
Senator Hart:

Mr. Rehnquist, vesterday vou testified at great length, with great
Fatience, on a variety of matters. T do have a few questions I would
ike to ask, not to belabor any of the discussions yesterdayr, but to
try to refocus o bit on some of the fundamental concerns I have.

Senator Bayh and Senator Tunney have alrewdy asked about vour
opposition to the Phoenix civil rights order of 1964 and 1 appreciate
you indicated vour views on the inerits and on that one vou had
changed. Here is still what is on my mind: Yesterday when we taiked
about the role of a Justice in coastitetior al litleation, I think vou
agreed with me that those clavses promising due process and »qual
protection of the law in learmed Hand’s phrase of “majestic gen-
eralities’” which requive interpretation with the aid of history and



166

precedents. President Nixon has recognized the importance of judicial
mterpretation iv the field of civil rights, When he accepted his party’s
nomination in Miami in 1962 he said, “Let those who have the respon-
sibility for enforcing our laws and our judges who have the responsi-
bility to interpret them be dedicated to the great principles of civil
rights.” I agree. The President’s promise is particularly critical in the
case of our highest tribunal. One thing that has troubled me is whether
your record can fairly be said to reflect the dedication *‘to the great
principle of civil rights” of which President Nixon spoke. What have
you ever done or said that could help me on that concern?

That is the first question. I will repeat the question: What have
you ever done or sald that could help me on that concern?

Mr. Reanvgwmst. I think that there are some paragraphs in my
Houston law day speech which recognize the great importance of
recognition of minority rights, that the progress is not as fast as we
would like and that more remains to be done. I am trying to think
of some other public statement that may contain similar—well, you
know, I am just going back through isolated passages in public
statements.

Senator Bayu. If I might just interpolate a bit, and perhaps this
is an interpolation that Senator Hart wouldn’t want me to make,
but have there been things that you have done—it doesn’t necessarily
mean yvou have to have sald them—relevant to the conunittee in-
quiry? You mentioned one in response to the question I asked yester-
day relative to your change in opposition to the equal accommoda-
tion ordinance. fthink Senator Hart’s question could reasonably be
interpreted as an expansive question, not limited to particular things
you may have said in speeches.

Mr. ﬂEHNQUlST. Well, T am trving to think through, perhaps going
backward from the public remarks I have made in the Justice De-
partment. I think in my so-called New Barbarians spesch I made the
statement that the people who lie on railread tracks to prevent the
carrving out of the laws stand on exactly the same footing as a
Southern Governor who stands in the schoolhouse door.

Now, this may not indicate anything more than a statement on
my part but it certainly indicated that I have, long before my nomina-
tion to the Supreme Court was made, felt strongly that the law of
the land should be carried out in every part of the country and that
resistance to it, whether in the name of interposition or something
else in the South, or whether in the name of consciencious objection
somewhere else, couldn’t be tolerated.

Senator Bava. May I suggest in the capacity which you hope
soon to hold that it is a bit more than carrying out the law that
Senator Hart asked your opinicn on, but how you view the purpose
of the law, the interpretation of the law in a general term, not just
carrying it out.

Once the Supreme Court has decided, it is one thing to say you
shouldn’t stand in a schoolhouse door. That is a ministerial function;
but the point, it seems to me, that Senator Hart’s question is directed
to, is as to whether that decision should have been made in the first
place because of its effect on human rights. If that is not a fair in-
terpretation, let’s just go to the question.

Mr. Reaxquist. Justice Miller, T think, made the statement in
the slaughterhouse cases that in his opinion the principal impert of
the post-Civil War amendments was to benefit the Negro race.
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I have always felt that was contemporaneous construction and a
sound one of those amendments.

Senator Bavu. I am willing to let that stand if you are.

Mr. Reangrist, T am.

Senator Bays. The second question from Senator Hart is:

Coming back one more time to your view of the Court’s role, I have
o further question relating to our discussion yesterday about the need
for judicial interpretation. My impression is, and please correct me if
I am wrong, that you responded to Senator McClellan yesterday that
ﬁou agreed that the Court should not reinterpret the Constitution to

ring it up to date, so to speak? I would hke to explore that.

I understand you support the decision in Brown versus Board of
Education. By your view of the Justices’ role, how would you justify
the Court’s departure from Plessy versus Ferguson and subsequent
decisions, when they were overruled in Brown?

Mr. ReangquisT, T think T would justify it in this manner: that
presumnably the nine Justices sitting on the Court at the time that
Brown versus Board of Education came before them canvassed, indeed
they canvassed to such an extent that they set the case down for
reargument on specific issues, deeply canvassed the historical intent of
the 14th amendment’s framers, the debates on the floors of Congress,
and concluded that the Court in Plessy against Ferguson had not
correctly interpreted that.

Now, that seems to me a very proper role of the Court. Precedent is
not sacrosanct in that sense. Due weight has to be given to the Justices
of an earlier day whoe gave their conscientious interpretation, but if a
recoanvass of the historical intent of the fromers indicates that that
earlier Court was wrong, then the subsequent Court has no choice but
to overrule the earlier decisions.

Senator Bava, Are you aware that probably few cases in history
have provoked louder cries of anguish from some members of this
committee than Brown versus Board of Education and that there is
probably not a better examnple that they would use to support the
contention that you should not support “lawmaking’’ as a Supreme
Court judge as symbolized in their minds in Brown versus Board of
Education?

Mr. Remwquist. Of course, I do not support lawmaking as a
Supreme Court judge; but as I stated yesterday, if nine Justices,
presumably of the same varying temperaments that one customarily
gets on the Supreme Court at the same time, all address themselves to
the issue and all unanimously decide that the Constitution requires a
particular result, that, to me, is very strong evidence that the Con-
stitution does, in fact, require that result. But that is not lawmaking. It
is interpretation of the Constitution just as was contemplated by
John Marshall in Marbury versus Madison.

Senator Bayi. I suppose Senator Hart asked the question to ask
vou to examine that historically, now looking back on Brown versus
Board of Education, Does an individual judge in making a determina-
tion as to whether there should be s dramatic change--1is it his respon-
sibility to count the number of votes or to determine whether that
change should be made?

I am sure you would say it is the latter?

Mr. REanquist. Count the number of votes where?
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Senator Bava. In other words, you suggested in response that snch
o dramatic change would not be just bringing the Court up to date,
in spite of strong precedents, when nine judges get together and feel
this way. Tt seems to me at the time that is not relevant. At the time
thex don’t have that decision before them. They have to determine
‘whether precedents before are to be sustained or whether a significant
change in Court interpretation should be made. And thus yvou have
to use broader philosophical reasons, it seems to me, than the one
you just gave, if I may say so.

Mr. Rennquist. Is the thrust of vour question the idea that I
was suggesting that unless all nine of them agree, none of themn should
have voted to overrule Plessy versus Ferguson?

_Senator Bavn. No. I was trying to get a better idea of what
situations would have to exist at the moment you might be called
upon to make a dramatic reversal such as Brown versus Board of
Education to compel you to make that.

The fact that you fall back on, the strong precedent of anine Court
decision that has been sustained over a period of years, is irrelevant,
at the moment that a decision must be made in the first place to chart
a new course or reinterpret old law.

Mr. Rennquist. Well, I don’t think you would ever say that a
unanimous decision of the Supreme Court is irrelevant in determining
i case beflore vou as a Justice of the Supreme Court. I think one would
approach a unanimous decision, particularly one that has been
reexamined and reaffirmed, with the greatest deference. That doesn’t
sy you never decide otherwise.

Senator Bayu. Let me try to phrase the question again because
apparently I have done it very poorly.

At the time Brown versus Board of Eduecation came before the
Court, there was no nine to zero vote in support of Brown versus
Board of Education. I am asking you, and I think what Senator Hart
is trying to do is to ask you, to put yourself in a similar situation,
not on that particular case necessarily but to discuss with us what
circumslances you feel generally need to exist before you as a Justice
would feel that you could overturn such a strong precedent as that
which had existed under Plessy versus Ferguson.

Mr. Reanquist. Well, an examination into the intent of the
framers of the 14th amendment. If you became convinced that the
Plessy Court had not properly interpreted that intent, that il had
simply adopted a view that was too narrow to be consistent with what
the framers of the 14th amendment intended, then I think you would
be entitled to disregard Plessy.

Again, an 8-to-1 decision is not one lightly to be disregarded, but
nonetheless, if upon reexamination giving the weight that you ought
to give to a precedent it appears wrong, then it is wrong.

Senator Bayh. Is it possible that in addition to making the determi-
nation that the previous Court had been wrong, one could come to the
conclusion that certain circumstances had arisen in the interim which
made the previous decision unable to accomplish the purpose that the
Court sought to accomplish?

Alr. Reangurst, Well, I suppose one is entitled to take into account
the fact that public education in 1954 is a much more significant
institution in our society than it was in 1896. That is not to say that
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that means that the framers of the 14th amendment may have meant
one thing but now we change that, but just that the rather broad
language they used now has o somewhat differsnt application because
of new development in our society.

Senator Bays. One of those new developments is the very therny
thicket of busing, and you have mentioned twice now that you are
opposed to busing children over long distances for any purpose. “Long
distances” is a significant gualifier that perhaps you could get most
of us to agree with you on, but unfortunately that is not the case
before us on most occasions,

Let me ask you this: Do you feel that busing is a reasonable tool or
a worthy tool or that it is a useful instrument in accomplishing equal
educational opportunitics, quality education for all citizens?

Mr. Reunquist. T have felt obligated to respond with my personal
views on busing because of the letter which T wrote and I have done
so with a good deal of reluctance because of the fact that obviously
busing has been and is still & question of constitutional dimension in
view of some of the Supreme Court decisions, and I am loath to expand
on what I have previously said.

My personal opinion is that I remain of the same view as to busing
over long distances. The idea of transporting people by bus in the
interest of quality education is certainly something I would feel I
would want to consider all the factors involved in. I think that is a
legislative, or at least a local school board type of decision.

Senator BayH. Fortunately or unfortunately, that probably will
reach the highest court and that is why it is a matter of concern to
vou atd a matter ol concern to us.

Mr. Reunquisr. Well, there is no doubt of that.

Senator Baye In the Phoenix educational climate that existed at
the time you wrote the letter to the editor, did you have some schools
that were inferior to others in the Phoenix school corporation?

Mr. Reaxquist. I am not sure that I know that much about the
various schools in Phoenix at the time to answer that,

Senator Bava. Well, you apparently knew encugh about them to
be opposed to the program that was suggested by the superintendent
of schools.

The reason I ask that question is that it is conceivable to me that
the reason for busing was to make more equal the educational oppor-
tunities in schools that were unequal at the time.

Mr. Reanquist. Well, I will stand on my earlier statement that the
busing over long distances to achieve racial balance which many
might think also contributed to quality education was a burden that
%)he gchools in Phoenix as they existed at that time should not have to

ear.

Senator Bava, Do you feel a school board has the responsibility to
provide equal quality education in all segments of the commumity?
Is that a reasonable zoal?

Are. Reuvguist. Oh, certainly.

Senator Baya. What does a sclhiool board do about the inconsis-
tencies thut exist in many of our communities, some of whiclh I repre-
sent, in which there i3 strong opposition to busing, and yet equal
opposition to a tax plan or o financial plan which would upgrade
inferior schools that exist within the school corporation?
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Mr. Reanquist. Senator, I think that goes beyond the bounds of
simply my present view as to the comments I made in 1957 and since
it is so obviously something that could come before the Supreme
Court, I don’t think I ought to answer it.

Senator Bavn. It seems to me that would be the purpose of the whole
program espoused in Phoenix at the time, not just to say that vou had
z percentage of Chicanos and Blacks sitting in your classroom, to
provide quality education. That is why T think the question is mean-
ingful in terms of your original opposition. It is too easy simply to
oppose busing over long distances, which is a very inefficient way to
provide educational opportunities. I would concur with that. But to
suggest that that is the only reason for busing, the only way it can be
utilized, I think is not consistent with the facts.

Mr. Rennquist, I think I will stand on my earlier statement.

Senator Baye. The third question from Senator Hart:

Returning to the May Day demonstrations, Senator Hart wants to
follow up on one point Senator Kennedy raised yesterday, leaving
aside the question of whether sweeping arrests were made without
probable cause, the second point is that because a decision had been
tmade to dispense with even the field arrest procedures, it soon became
clear to most observers that the overwhelming bulk of the arrestees
couldn’t possibly be prosecuted. There was no proper means of indi-
cating who had arrested them or for what offense or in what location.
In fact, random assignment of officers as the arresting or complaining
policemen was made at the District of Columbia stadium for a number
of the arrestees.

Didn’t it concern you sufliciently to speak up about it and even
after it had become clear they couldn’t be lawfully prosecuted, many
youngsters were still detained in deplorable conditions and after
release their cases were not dropped until the prosecution was in
effect kicked out of court by the U.S. court?

Didn’t that bother you at all?

Mr. REexquist. I have to assume it is a hypothetical question,
although some elements have certainly been demonstrated to the
satisfaction of the local courts here. I think some of them are assump-
tions. But speaking to it as a combined factual and hypothetical
question, 1 did not make any effort to intervene in the matter after
the turmoil for two reasons, I suspect:

One is that the Office of Legal Counsel is basically an advisory
branch of the Justice Department. The operational divisions—the
crimingl diviston, civil rights division, internal security division—are
the people who handle things in the courts and in this case, as a matter
of fact, I think it was the %)istrict of Clolumbia Corporation Counsel
and the U.S. attorneys who were handling it.

The second thing is that, as I recall, my last day in the office before
T was down with this back trouble was sometime around May 8 or 9,
and I was simply incapacitated from that time until early June.

Senator Bavs. Senator Hart wanted me to make one final comment
for him in which he apologizes to you, Mr. Rehnquist, and to the com-
mittee, for not being able to be here personally this afternoon to hear
the answers to these questions. He said: I thought they were important
and I will study the record for the replies.

Now, let me, if I may, go back to where we were before we all had a
much needed break for lunch.
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It has been my opinion, and I am sure that I am not alone, that you
have done o very honest and articulate job of ficlding the questions
that have been posed.

I have felt that you have handled them sincerely and I hope that
you feel that we have asked them with equal sincerity.

Tt seems to me we are on the horns of a real dilemma, one that I
AIm sure you recognize. Y{ou in your writings in the Harvard Law
Record suggested that you felt that the nominee’s philosophy is
ground that should be considered, a subject that thsould be considered
by the Senate, on a Supreme Court nominee.

The President, as few presidents have done before, stressed strongly
at the time your name as submitted publicly that it was because of
your philosophy and the philosophy of Mr. Powell that you were
chosen. That was a compelling reason, that you are a judicial con-
servative. Before we were told the goal was for a strict constructionist.
It has been difficult and perhaps meaningless to try to find any defi-
nition of those terms, but what the man himself believes. Because of
the responsibility you have had, and it has been a significant one, at
Justice Department, you felt compelled not to answer questions cov-
ering your own personal views on issues, respecting judicial philosophy,
for several different reasons.

T would like to try to define these reasons to see if perhaps there
isn’t a way that we can deal with the responsibility I feel you have
and I sense that you feel that you have, and the committee has, to
try to explore in more detail what you really feel about some of these
important fundamental issues.

You indicated that you felt it improper to give us your personal
views with regard to certain matters where vou have been involved in
the Justice Department’s activities, including in a number of cases
refusing to answer questions on the grounds that you have been the
Justice Department’s official spokesman regarding these subjects
either before congressional committees or in making public speeches
at universities and other forums.

Could you tell us once again why do you feel, now that you are a
Supreme Court nominee, hopefully soon to leave the executive branch,
you still feel it is improper to give us your personal views, your per-
sonal views on these matters of concern?

Mr. Rennquiar. I think that it is 2 generally applicable principle
in the lawyer-client relationship that the lawyer does not express his
personal view as to the merits of the client’s case. I think that that
has added applicability here because the effect, assuming that there
were some areas in which I disagreed with the position I have pub-
licly taken for my clients would be disadvantageous to them. For that
reason I certainly don’t feel I can simply answer in areas where I may
be in agreement and say “No comment”” where I am in disagreement,
since the obvicus implication would be that where I say ‘“No com-
ment” I am in disagreement; and I think this is less than fateful
advocacy on the part of a lawyer toward his client.

Now, [ realize that this puts the committee in something of a
dilemma. I don’t know that it is much different than that posed by
the position of other nominees who have come here, but at any rate
I am simply unwilling now, even though I may be a Supreme Court
nominee, to foresake what 1 conceive to be my obligation to my
clients.

69-267—71——12
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Senator BayH. You see, I appreciate and respect that. I was asked
by some of the members of the press if I felt that anyone who espoused
radieal views that you have articulated should be kept off the Supreme
Court and I said that frankly T didn’t know whether you held radical
views. T felt that radicals, left and right, would not benefit the Clourt,
and T thought some of the views that you had espoused could be
interpreted by me ag radical but that you are interpreting them as
part of the Justice Department philosophy. This depending on the
Government’s selfrestraint, this whole business, T feel is very bad.
And thus—IJet me see if there isn't a way to break this log jam.

You feel very strongly about the attorney-client relationship, not
only that this would be adverse to the client if you took a contrary
position to your client's, but I suppose more basically the common
law tradition of not disclosing matters of privilege that are shared by
vou and vour client. Is that accurate?

Mr. Reanquist. Both are certainly involved in many of the cases.

Senator Bayu. Well, who is your client?

Mr. Reunguist. My clients are the Attorney General and the
President.

Senator Bava. As agent for the entire United States, T suppose,
right?

Mr. Reunguist. Well—

Senator Bayur. In essence vour client is the United States and

Mr. Ruanguist. No. That, Senator, I regard as a great over-
simplification. Certainly as to the President, if one conceives him to
be a client and have a lawyer which I don’t think is the happiest
expression of that relationship, he is, for all practical purposes, a
popularly elected executive who is responsible to the Nation as a
whole every 4 years for an electoral mandate.

The Attorney General is the President’s appointee. He is responsible
to the President. I am the President’s appointee to a position where I
am responsible both to the Attorney General and to the President.

The CratrMaN. I think if you took the position that the whole
American people were your clients that you would be fired and you
should be fired.

Senator Bave. I would just as soon not comment on that profound
statement.

Senator Hruska. Would the Senator allow a comment from the
Senator from Nebraska?

Senator Bavu. I will be happy to.

Senator Hruska. Thank you.

Perbaps there isn’t such a thing as anyone who represents all the
people in America, either as a client or as a public officisl or in any
other way; but isn’t it true, Mr. Rehnquist, that anyone who repre-
sents the President as counscl is representing the man chosen to rep-
resent all of the people? As such it is important that he receive the
best and most complete legal advice possible. And of necessity much
of it must be confidential and bound by the attorney-client privilege.

Mr. REdxquist. Certainly the Presudent is the closest thing in a
Republican form of guverninent that may be typified as representing
the people.

Senator Bava., Well, let we leave the question, then, that you
really have as your clients the entire United States, but confine it to
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your having as vour client the Attorney General and, one ste) removed
the President.

Am | wrong in suggesting that both at common law and statutorily,
from the canon of ethics’ standpoint, that the lawyer-client privilege
is designed to help the client and not the lawyer? Ts that privilege not
one to the client and not [rom the client to the lawer?

Mr. Renaxgurst. Certainly, the client is entitled to waive the privi-
lege. The lawyer ie not.

Senator Bays. All right. Then we have two types of concern. One,
your advocacy in those areas where yvou now might say that your
personal opinion is different Mrom the administration’s and you don’t
want to disclose that becanse vou might undercut yvour own client.

The second deals with revealing lawyer-client secrets. What
relevance does that type of oblization have when the position of the
client is already known publicly? Tn other words, if the administration
and the Attorney General have said what they feel about certain
elements of the basic tenets of the Bill of Rights, then why do vou as
a lawver have any right to protect them from your involvement in
that?

Mr. Renxnquigr. Well, T think to the extent that the Department,
the administration, tukes a public position, I feel free to discuss and
have discussed 1wy own personal contribution to that position—the
New York Times case being an examnple; the preparation of the
national security wiretapping brief being another example. But
insofur as [ may have been asked for advice in the process of making
administration policy decisions upon which the administration has
not taken a public position, there, I think, the lawyer-client privilege
very definitely obtains.

Where the adninistration has taken a public position and the lawyer
is asked not what advice did you give in connection with that position
but basically do you personally agree with the position or not, there,
1 think, it 1s Inappropriate to answer even though a public position
has been taken.

Senutor Baya. You see, what concerns me is that not only in
testimony before subcommittees of this conumittee, but alse on several
college campuses, you have made statements, and when some of us
have tried to ask you about the statements you made specifically,
each tire you said yvow were speaking as a Justice Departinent
spokesman—also that the audience expected a hard liner, I think,
was another response you made to one of our colleagues, In these
areas, we haven’t been able to get Bill Rehnquist’s philosophy for
our considcration, and 1t is those areas that concern me.

You feel those are sull protected by the attorney-client relationstip?

Mr. REuxouist. Yes; I do.

Senator Bava., Thut is the type of relationship that I suppose
could be waived by the client, could it not?

Mr. REunaqurst. I would think that it could be; ves.

Senator Bayy., And if some members of this commitiee would send
to the Attorney General a letler asking him to let yvou have the
opportunity to freely express yvour own persomal plalosophy, ond
we got his assent to that, or he guve his assent 1o you, then yveu would
be free to give us the unswoers Lo some of the guestions which hereto-
fore you have not answered because of the lawyer-client velationship?
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Mr. Reanguist. I would certainly think the privilege could be
waived by the clients. Now, just who the client is, whether it is the
President or the Attorney General, is something that would depend
on the particular circumstances.

Senator Bayu. But at least it is not all the people of the United
States? We have agreed on that?

Mr. Reangursr. I agree on that.

Senator Bavyn. Well, would you have any strong objections if I
were to send such a letter to both the Attorney General and the
President? Is there anyone else who should be asked to participate?

Mr. Reuwnquist. Without suggesting at all mv own impressions as
to what o response would be, 1 would certainly have no objection
to your sending

Senator Bavysa. I am not making this suggestion lightly. T think
you are absolutely sincere and feel you have a responsibility to adhere
to the lawyer relationship., but I must say I feel T have an equal
responsibility to find a way to penetrate it. You have admitted that
by your own writings. The President has admitted it, and yet because

? fhe nuances of the lawyer-client relationship, we aren’t really able
to get what you feel.

Since you have no feeling that this would embarrass you, I will send
such a letter to the President and to the Attorney General and await
their reply. And I appreciate your patience in going through all of
this with me.

Mr. Chairman, I will send this letter today before the sun goes
down, because I don't want this to be “drug” out. I would like for it
to be consummated quickly.

The CrarrmMan. Don’t worry; it is not going to be “drug” out.
Laughter.]

About this business, I think that is something this comnmittee
ought to pass on.

Senator Bays. Pardon me?

The Cuatrman. I think that is something this committee ought
to pass on. I am opposed to it.

Senator BayH. Do you feel that as one Senator, one member of
the committee, [ don’t have a right as an individual, Mr. Chairman?

The CuairmMan. Go ahead.

Senator Hruska., Will the Senator yield?

Senator Bayn. I will be glad to discuss this with any of you here,
either privately or publicly. It seems to me this gives us an oppor-
tunity to let this gentleman express his own opinion.

The Cuairman. This gentleman has been on the witness stand for
the last 2 days and has acquitted himself very, very well.

Senator Bayr. I agree. I have said that to the press. I will continue
to say it, but one of the problems he has been faced with, Mr.
Chairman

The Cuareman. I am ready to vote.

Senator Baya. Pardon me?

The CHairMaN. And I am ready to vote.

Senator Hruska. Would the Senator yield?

Senator Bayn. Yes; I will be glad to get the thoughts of the Senator
from Nebraska.
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Senator Hruska. Mr. Rehnquist, the President in his comments
on your nomination designated you, 1 believe, as o judicial conserva-
tive. Is my recollection correct?

AMr. Reunquist. 1 believe it is, Senator.

Senator Hruska, Have you ever discussed with the President
personally whether you are a judicial conservative or not, in the
context of the nomination for the Supreme Court?

Mr. Reunqmst. It is not that I have any hesitancy in answering
the question, except as to the propriety of repeating any discussion
with the President. Sinee there was none here, I suppose 1 need have
no hesitancy; no, he did not.

Senator HRuska. Then, obviously the President, in referring to you
and describing you as a judicial conservative, resorted to the same
type of information that 1s presently available to the committee, to
wit: Your testimony before committees, your statements, your
articles, opinions that you have written, and the observations and the
contacts and recommendations of different people who know you.
Wouldn’t that follow?

Ar. Reanquist. Certainly those sources were available to him.

Senator Hruska. Yes. Presumably he did consult all or some of
these sources. We know, at least as much as he knew when he deter-
mined your philesophy. I submit we can do the same.

Now, as to the interest, the very mntense interest, of some members
of this committee in some cxpression from you as te your personal
philosophy, I would venture the suggestion that this is a rather new-
found interest. I recall very well in the committee room when another
nominee for the Supreme Court was occupying the nominee’s chair
which you now occupy. I think for the better part of 2 days the
Senator from North Carolina repeated question after question almost
without limit, requesting insight into his personal philosophy on
various subjects. The answer was always the same. And at one Junc-
ture, the nominee said:

Mr. Senator, I have talked to no one, no place, no how at no time about
anything since I received this nomination.

Now, that was Thurgood Marshall.

I heard no expression of interest on the part of some other members
of this committee in following up that line of questions with that
nominee, Always before when a nominee has declined to answer a
question when, in his own mind, for whatever reason, it has appeared
inappropriate, this committee has honored that decision. This nominee
should be treated no differently.

To require answers, aside from the attorney-client privilege, would
not be fair to his future colleagues on the Court, assuming confirma-
tion; 1t would not be fair to the litigants in the Court or to their
respective counsel.

And so even if we have a letter here from all of the people of the
United States saying it is all right for you to talk, Mr. Rehnquist,
those considerations would not be solved, would they?

Mr. Rernvquist. No; I don’t believe they would.

Senator Hruska. And that has been my experience, reaching back
to the time of Justice Brennan’s confirmation. That has been the
standard answer, and it has been accepted by this committee. I do
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not believe that there is much hope of getting away from the immutable
fact that there is o limit beyond which no nominee can in good con-
science go in expressing opinions either personal or legal in character
at this particular juncture.

As to the waiver, I don’t see how vou ecan get o waiver. There is no
particular way it can be received nor issued.

Mr. REaNquisT. Certainly past nominations have generally taken
that position, and I think their refusals to answer that sort of guestion
were probably justified.

Senator Hruska. They certainly have, and I think upon the reading
of any of the prior hearings, that same decision, that same answer,
will be found. It has always been accepted by the committee and also
by the Senate.

I think vou have been more liberal than some of the nominees before
us in the extent that you have answered many questions. I would
have asserted the answer, the historical answer, much sooner than you
have done.

Thank you, Senator Bayh, for yielding to me.

Senator Bayn., Well, 1 appreciate getting the comments of my
colleague from Nebraska. I am sure he is aware as a distinguished
attorney that there is ample precedent. One has to look no farther
than the American Bar Association Code of Professional Respon-
sibilities, Code of Ethies, under canon 4, to find that the lawyer-client
relationship can be waived by the client.

Now, perhaps the client in this circumstance would have no reason
to waive it. I feel that this nominee has been struggling as w