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In the Wright case, a bill that had origi-
nated in the Senate weas vetoed by Presi-
dent Roosevelt and returned with his objec-
tlong to the Senate during a three-day ad-
journment of that bedy. The House of Repre«
sentatives was in session. The bill with the
Presildent’s message wes received by the Sec-
retary of the Senate and submitted by him
to the Senate when it reconvened two days
later. The issue was whether the veto was
effectlve since the President’s objections
had not been received within the ten-day
period by the originating house while In
session. In & majority opinlon written by
Chlef Justice Hughes, the Court held that
a3 the Benate aloné had adjourned, the con-
stitutional provislon dtd not apply, and the
veto was effective,

Wright considerably limited the opinion
and dictum of the Pocket Velo Case. In the
latter case the Court said (ln a statement
that does mnot appear +to have been
necessary to its holding) that even though
oné or both houses of Congress were to au-
thorize an agent to receive messages from
the President, “the delivery of the bill to
such officer or agent . . . would not comply
with the constitutional mandate”.

The Court 1n the Pocket Veio Case weas
concerned with the impropriety of delivering
a bill during & pericd of adjournment to
“gome individus]l offlcer or agent not au-
thorized to make any legislative record of its
delivery, who should hold it in his own hands
for days, weeks or perhaps monthe , . , In
short, 1t was plalnly the object of the consti-
tutional provision that there should be a
iimely return of the bill, which should not
only be a matier of officlal record definitely
shown by the journsal of the House itself . .
but should enable Congress to proceed im-
medlately with its reconsideration.”

The Court 1n Wright responded to these
concerns. Chlef Justice Hughes wrote: “How=
ever real these dangers may be when Con-
gress has adjourned and the members of ita
Houses have dlspersed at the end of a ses-
slon—the situation with which the Court
was dealing [in Pocket Veto]—they appear
to be lllusory when there is a mere tempo=
rary recess,”

While it is true that the recess taken In
the Wright case was for only three days, it
1s hard to imagine the Court ruling differ~
ently for temporary ot interlm adjournments
when only & few more days are involved, In-
deed, In his letter to Senator Kennedy, even
Mr. Rehnquist recogniged this when he
wrote: “There {8 undoubtedly a legal ‘gray
area’ with respect to the question reserved
in the Wright case—whether a pocket veto
Is appropriate durihg en adjournment for
more than three days by one house of Con-
gress. Advice from this office in the past has
been to the effect that in this situation, with-
out controliing judicial decision to guide
him, the Prasident ought to disapprove a bill
by the normal velo messege and return,
rather than by the pocket veto™ (emphasis
added),

WHY WAS THE POCKET YETO USED FOR THESE
BILLA?

Returning, then, to the two bills which
were the subject of President Nixon’s pocket
veto, there 13 & real question why the Presi-
dent apparently ignored advice to disapprove
the bills by the normal veto message. Fred B.
Rooney, Democrat of Pennsylvania, the prin-
eipal House sponsor of the Family Practice
of Medicine Act, believes that the President,
faced with a 346-2 vote in the House and a
641 vote in the Senate, took advantage of
the pocket veto “because he knew if he did
send a veto message back to the Congress,
the Congress would override his veto unani-
mously”,

During a roundtable discussion at & meet-
ing of the Subcommittee on Separation of
Powers of the SBenate Judiciary Committee,
Senator KEennedy asked Mr. Rehnquist why

CONGRESSIONAL RECORD — SENATE

the President took the “rather extraordinary
procedure of the pocket veto” instead of re-
turning the bill with a veto message. Mr.
Rehnquist responded that by the time the
President determined to veto the measures,
Congress had adjourned: “I felt at this point
he had no choice after Congress had ad-
journed. If it is an adjournment which under
the constitutional lJanguage prevents the re-
turn of the bill, If he wishes to veto it, he
must pocket-veto 1t,”

No matter what the legal merits of the
qustion are, the fact remains that President
Nixon's pocket veto thus far has been effec-
tive. But Congressman Rooney, Senator Ken-
nedy and Senator Sam Ervin, Democrat of
North Carolina, have Indicated thelr jnteti
tion to test the constitutionality and legality
of the vetoes, and recently there have been
a humber of developments,

HOW CAN THE FOCKET VETO BE TESTED?

One method of bringing the lssue to court
1s for Congress to treat the Family Practice
of Medicine Act as a valid public law and
appropriate funds for its implementation, If
the Nixon Administration were unwilling to
spend the appropriated moniles, then o legal
action could be brought to test the valldity
of the purported pocket veto,

Following this approach, on May 11 Con-
gressman Rooney introduced an amendment
to an appropriation bill that would have ap-
propriated $36 million to implement the pro-
visions of the act, Responding to a point of
order that there can he no appropciation for
something that 1s not authorized, Spealker
of the House Carl Albert ruled the amend-
ment invalid, stating:

“The Chair 18 not oblivious to the fact that
certaln questions have been ralsed about
the legal propriety of this veto. However, the
Chair cannot rule on this constitutional
question, The Chalr may only refer to the
statutes at large or the United States Code
to find the authorization required to sup-
port this appropriation. Since no such
statute can be clted, the Chair must sustain
the polnt of order.”

And the Senate slmilarly refused to make
the appropriation.

Ancther method of testing the pocket
vetoes might be to proceed on the private
claim. One of the vetced bills would have
comferred jurisdiction on the Forelgn Claims
Settlement Commission to pass upon a
$2156,200 claim of the estate of Miloye So-
kitch, a refugee from Yugoslavia, After the
Germans had ocoupied Yugoslavia in World
War II, they handed over a menganese mine
owned by the Sokltch famlily to the Italians,
and the family’s 108 of ore from the mine
is the basis of thelr clalm.

In April of this year the Sokitch farnily
filed their c¢lalm with the commission,
alleging jurisdiction on the basls that the
private bill 18 now law, If the commission
rejects that view and holds the pocket veto
authority wvelidly used, this may open the
door for an ultimate Supreme Court ruling.
Although commission rTullngs on clalms
usually are final and not subject to court
review (22 U.B.C, § 1623(h)), because of the
constitutlonal issue involved, a federanl dis-
trict court might be willilng to accept the
case for review.

CONGRESS MOVES TO DEFINE "ADJOURNMENT"

Only time and a posalble judicial decision
will determine the ultlmate legality of the
PFamlly Practice of Medicine Act and the
private clalm statute. Many members of Con-
gress believe, however, that Congress should
act to prevent what they regard as the pos-
sibility of future abuse of the pocket veto
power by deflning what “adjournment”
means, For example, Congress prohably will
have recessed at least seven times during
1871, and presumably the President would be
able to exercise the pocket veto during st
least some of those recesses,

Senator Ervin, along with Representatives
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Emanuel Celier, Democrat of New York, and
William M. McCulloch, Republlean of Ohio,
have introduced hills that would define the
scope of the pocket veto (5. 1642 and H.R,
6225). Bpecifically, the word “adjournment”
in the Constitution would be defined &8s an
adjournment sine die by either the Sensate or
the House of Representativea. The biils also
would make it clear that if the respective
house were not in seasion when & President
wants to return a bill, then presentation to
an officer designated and euthorized by that
house to receive bills under those clrcums-
stances would constitute & valid return of the
bill. Both bills have been referred to the re-
spective committees on the judiclary, where
they are under actlve consideration.

In June of 1833, James Madison wrote
Henry Clay on the President’s duty to return
bills to Congress, stating:

It is obvious that the Constitution meani
to allow the President an adequate time to
consider the bllls . . . presented to him, and
to make his objections to them; and on the
other hand that Congrese should have time
to consider and overrule the objections. A
disregard on either side of what Lt owes to
the other, must be en abuse, for which it
would be responsible under the forms of the
Constitution,

The legislative bone of contention has been
hauled out agaln., Perhaps thls time, Con-
gress—and the courts—will have an oppor-
tunity to bury it completely.—BeENNT L. EAss

(Now a lewyer in Washington, D.C,, Benny
L, Kass formerly served on the legal staffs of
two Congressionel commitices, He was edu-
cated at Northwestern University (B.S. 1957),
the University of Michigan (LL.B. 1960) and
George Washington University (LL.M, 1867).

NOMINATION OF WILLIAM REHN-
QUIST TO THE SUPREME COURT

Mr. GOLDWATER. Mr. President,
needless to say, we have heard many
thousands of words of arguments for and
agalnst President Nixon’s latest nomina-
tions for seats on the Supreme Court 0
fill existing vacancies, And I am sure that
I do not have to point out that the weight
of opposition to the President’s selections
has fallen on Mr. Willlam Rehnquist, a
highly qualifled constitutional lawyer
from the State of Arizona,

Mr. President, I have no complaint
about arguments bheing raised against
Mr. Rehnquist so long as they have a
direct bearing on an implication which
might reflect upen his qualifications to
gerve on the highest court of the land.

We have already heard about Mr,
Rehnquist’s exXceptional performance
during many hours of close questioning
by members of the Senate Judiclary
Committee.

What the situation boils down to at the
present time is strictly a question of Mr.
Rehnquist’s political views and whether
they are in accord with those of some of
our liberal Members of this body. Noth-
ing that I have heard so far has in any
way qualified or diminished my bellef
that Mr. Rehnquist would make one of
the finest members ever to serve on that
distinguished body, so it 1s with disgust
and even a little sadness that I denote
& deliberate effort to smear an honorable
and highly qualified attorney In order to
prevent the confirmation of & man who
might add to the conservative forces on
the High Court.

On November 2, it will be recalled, I
denounced on the Senate fioor & rumor
campaiegn which was then underway to
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cast an unfavorable reflection on Mr.
Rehnquist. As I mentioned at that time,
the tactics being emploved were begin-
ning to look exactly like the one that Mr,
Rehnquist’s critics used to call “Mc-
Carthylsm.”

The unfair and reprehensible attempt
at character assassination in this case
began on & talk show the night of No-
vember 8, when a guest accused Mr.
Rehnquist of being a member of the John
Birch Society. And almost before Mr.
Rehnquist could reply to the charge his
friends and associates were being plagued
with questions from newsmen on whether
the charge was correct. I have personal
knowledge of this because tle very next
day, when I held a news conference In
Atlanta, Ga., the first question put to me
was what I thought of charges that Mr.
Rehnquist had been a member of the
John Birch Society. I laheled the allega-
tion a deliberate lte; but I must say, Mr.
President, that any neutral observer lis-
tening to that recorded question and
answer would be justified In believing
that it was merely my word against that
of & newspaperman who presumably had
some inside Information.

For all this, I think the campaign
against Willlam Rehnquist reached its
alltime low hefore the Judiciary Com-
mittee, where Clarence Mitchell and
Joseph Rauh, representing the Leader-
ship Council on Civil Rights, were testi-
fying and where Mr. Rehnquist had pre-
sented a swomn statement to the fact that
he was not and had never been & mem-
ber of the Birch Soclety. When the
statement was presented to the Judi-
clary Committee, both Mr. Mitchell and
Mr. Rauh made it plain that they did not
believe the statement. Mr. Rauh stated
for the record that Mr, Rehnquist’s state-
ment “was the weakest denial I have
ever heard.” He went on to add: “What
of all the possible relations short of
membership? I am flabbergasted.”

This deliberate, underhanded smear
was too much even for committee mem-
bers who have the strongest reserva-
tions about the Rehnquist nomination;
and in this connection, I want to warmly
commend the senior Senator from Mas-
sachusetts (Mr. Kennepy) for his
quick and forthright action to put an
end to Innuendo rather than fact in the
case of Mr. Rehnquist. Senator Ken~-
NEDPY told Rauh his suggestion was com-
pletely unwarranted and uncalled for. He
added that while he had reservations
about the nominee, he was completely
satisfied that the John Birch charge was
false., The Senator from Indiana (Mr.
Bavr), another committee member hav-
ing reservations, said his investigation
provided no evidence that the charge was
correct. To cap it all, Senator KENNEDY
admonished the witnesses not to spread
charges without evidence, adding:

You have left an atmosphere that I think
is rather paisonous.

Mr. President, the smear tactics re-
sorted to in this case come with particu-
lar i1l grace from Mr, Rauh, who was one
of the loudest voices in the country com-
plaining about “gullt by assoclation™
when questions of Communist associa-
tions by persons holding sensitive Gov-
ernment jobs came into question back in
the early 1950°s,
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With some of the opponents of Mr.
Rehnquist, the familiar double standard
is beginning to emerge. Those who were
50 sensitive about any hint that some
liberal might actually hold membership
In the Communist party now take the
position that since Mr. Rehnquist was
accused of belonging to a rightwing or-~
ganjzation he must prove himself in-
nocent beyond any conceivable objection.

It is most unfortunate that the smear
tactics have reached such a low point on
such an important matter. They not only
distort the record and unfairly persecute
the nominee, but they reflect most un-
fairly upon the Senate.

This situation was set, forth very effec-
tively in an editorial published in the
‘Wall Street Journal of Friday, November
12, 1971, It commended Senator KEN-
NEDY for cutting off a leftwing smear di-
rected against Supreme Court nominee
Willlam Rehnquist. T ask unanimous
consent that the editorial be printed in
the Recorp at the conclusion of my re-
marks.

Mr. President, T should like to say,
further, that I believe it 1s time to bring
the President’s nominations for the Su-
preme Court 10 a vote in the Judiciary
Committee and In the Senate, The record
is about ns complete as it can get.
Further delay will merely encourage the
smear artlsts to extend their propagation
of the big-lie technique.

There belng no objection, the editorial
was ordered to be printed In the Recoro,
as follows:

AN EXAMPLE OF DECENCY

Senator Edward Eennedy provided a fine
example of fundamental decency the other
day in cutting off a left-wing smear directed
against Supreme Court nominee Willlam H.
Rehnquist,

Olarence Mitchell and Joseph L. Rauh Jr,
were representing the Leadership Confer-
ence on civil righta before the Senate Ju-
diciary Committee, The purpose of the exer-
clee was to say that they disagreed with
some positions Mr. Rehnquist had taken In
the past, and to ineant the litany about this
meaning the nomination was an “Ilnsult”
and “the foot of racism is placed in the door
of the temple of justice,” etc.

It happened that the night before, a talk-
show guest some place had accused Mr, Rehn-
quist of being a member of the John Birch
Bociety. The nominee promptly submitted a
sworn statement that he 13 not now and
never has been g member of that group. This
did not satisfy Mr. Miltchell and especlally
Mr. Rauh, *The weakest denial I've ever
heard,” sald the latter. “What of all the pos«
sible relatlons short of membership?” Mr,
Rauh complained, “I'm flabbergasted.”

“Your suggestion 1s completely unwar-
ranted and uncalled for,” Senator Kennedy
interrupted. He eald that while he had reser-
vations about the nominee, conversations left
him “completely satisfled” that the John
Birch charge was Ialse, Benator Blrch Bayh,
another committee member who also has
reservations provided no evidence of the
charge. S8enator Eennedy told the witnesses
they should not spread such charges without
evidence, and that “you have left an atmos-
phere that I think is rather polsonous.”

Senator EKennedy clearly recogniges that
smear tactics can be used on both sldes of
the ideological fence. Such tactics, in fact,
come with particular 11l grace from those who
see themsslves as spectal guardians of civil
liberties, from those who would be most out-
raged If the tables were turned, If, say, some-
one ohjected that & nominee’s afidavit de-
nying Communist Party membership did not
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cover all the possibilities ho doubt Mr. Rauh
would be not merely flabbergasted but
apoplectic.

By now we are becoming saocustomed to
this particular double standard; 1n faot, Mr.
Rauh's charge that the nominee I8 a
“laundered McCarthylte” was & Inil warning
of what was to come. Today the invocation
of that word 1s almost always & sighal that
the speaker is about to use precisely the
tactics he Is ostensibly deploring, only for
opposite ldeological purposes. So you have
Mr. Rauh taking the position that since Mr,
Rehnquist was accused he must prove hime-
self innocent heyond any concelvable objec-
tion.

In blowing the whistle on such tactics by
his natural allles, Senator Eenendy has acted
in & responsible political manner. That we
frequently disagree with him 18 no secret,
but we must say he clearly recognized what
political leaders more often should; that exs
cessive charges are good neither for the case
they are intended to serve nor for the political
health of the nation.

CHINA IN THE TUN.

Mr. FULBRIGHT. Mr. President, in
these days of agitation and heated
issues, it is most refreshing and encour-
aging to recelve the views of those whose
Interest in such issues is based on
thoughtful and objective deliberation.

Prof. Maurice Waters of Wayne State
University in Detroit, Mich., forwarded
to me a copy of his letter to the Presi-
dent of the United States with regard to
the recent United Nations vote admitting
the People’s Republic of China to its
international body.

I ask unanimous consent that Profes-
sor Waters' letler be printed in the
RECORD.

There heing no objection, the letter
was ordered to be printed in the Recorb,
a3 follows:

WAYNE STATE UNIVERSITY,
Detroit, Mich., October 29, 1971,
PRESIDENT OF THE UNITED STATES,
The White House,
Washington, D.C,

Dear MR, PrEsibENT: I am writing to ex-
press a deep concern regarding the reaction
in this country to the United Nations vote
on the repregentatition of China. As 8 person
who bas spent some time working at tbe
U.N., and studying and writing about it, I
have been acutely aware of the great ¢mo-
tional feelinge that prevall in many circles
in this country. I am also aware that much
of the public discussion on radio, television
and in the newspapers, and the debates on
the floor of Congress reveal either an Ig-
norance of some of the issues, both legal and
politleal, or an unwillingness to face up to
them honestly and forthrightly. That such
a condition should be reflected In the news
media and in Congress 1s extremely distress-
ing, primarily because both should be sources
of information and should provide bases for
rational thinking and judgment, When men
in high office state, a8 Ambassador Bush adid
immediately after the T N. Assembiy wvote,
that the UN. has reached & turning point
having for the first time voted to expel a
member state or, as Senator Domlinick sald
when interviewed on NBC TV, that it was
outrageous to permit those forces interested
In destroying capltallsm and the Free World
to gain the upper hand in the UN,, and that
the Chinese Peoples Republic had killed
nearly 84 million Chinese, statements that
are either misleading or false, or based upon
totally inadequate evidence, then the nation
suffers badly because the public does not
have the mature and responalhle leadership it
so desperately needs in these serious times,

It seems that one must acknowledge, as
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Rattle # 522, Happy Mates Heppy Toys
Electro Flastics, Inc¢., Newark, New Jersey,
May 20, 1871; sharp pleces.

Rattle # 540: Happy Mates Actlon Rattle,
Electro Plastics, Inc., Newark New Jersey,
May 16, 1871; small Pleces and sharp edges.

Rattle # 530: Happy Mates Rattle Balls,
Electro Plastics, In¢., Newark MNew Jersey,
May 18, 1971; small pleces and sharp edges.

Toy Green Cat, Squeze Toy # 679, Happy
Toy 661: Electro Plastics, Inec. (dist.) New-
ark, New Jergey, June 7, 1971; squeaker re-
moves,

Stuffed Dolls # 131 ¢/1: Collette Toy and
Novelty Co., Long Island City, New York,
May 26, 1071; sharp wires.

Bqueeze Toys # 814: Stahlwood Toy MIg.
Co., New Tork, New TYork, June 8, 1971;
squeaker removes.

Dolly Rattle # 632: Stahlwood Toy Mig.
Co., New York, New York, June 9, 1971; small
objects,

Whirle Suction Toy # 660: Stahlwood Toy
Mig. Co., New York, New York, June 8, 1971;
gsharp edges and smal] objects.

Toddler 8et Contalning Suction Cup,
Flipn'Roll # 823: Stahlwood Toy Mig., Co.,
New York, New York, June 9, 1871; small
objects.

Horseshoe Rattle 3# 200: Stahlwood Toy
Mig. Cb.,, New York, New York, June 8, 1971;
sharp edges and small objects.

Pretzel, Rocking Horse & Wishbone Toy
#024: Stahlwood Toy Mig, Co, New York,
New York, June 8, 1971; squeaker removes.

Squesker Toy #63642 with Special Bqueak-
er: Tidy Ties Corporation, Monroe, Louigi-
and, May 13, 1071; squeaker removes.

Debble Teen #1360 1/10, Thor Import,
Inc., Dallas, Texas, May 27, 1871; sharp wires.

Musical Bells #105: Binky Baby Products
Co., New York, New York, June 22, 1971;
small objects.

Stuffed Myrtle Turtle: Len Art Mfg. Com-
pany, Petaluma, California, June 14, 1871;
sharp wire & “I Love You’; sharp pin,

Toddly Toy (cat) #3/186: Star Mfg. Com-
pany, Leominster, Magsachusetts, June 14,
1871; small objects.

8hake Me Rattle #818: Reliance Products
Corp.,, Woonsocket, Rhode Island, June 14,
1871; sharp edges & small objects.

Klatter Balls #28150562: Sears, Roebuck &
Company, Chicago, Illinols, Binky Baby
Products {importer), New York, New York,
June 82, 1671; small objects,

Baby Toys #6257 & 6258: Baby World
Company, Inc., Great Neck, New York, June
14, 1971; sharp wire.

Reggie Rabbit (packaged with Whitman’'s
Sampler) : Imported by R. Dakin & Co., Inc.,
Brisbane, California, May 14, 1971; sharp
wires.

“Poly-Fluff Animals”: Consolidated Pro-
ductions, Ft. Lauderdale, Florida, June 21,
1971; sharp nose,

Baby Rattler #831, #3832, #833, and
#834: Chlldhood Interests, Inc., Roselle Park,
New Jergey, June 22, 1871; amall objects.

Hour Glass: Mego Corporation, New York,
New York, July 7, 1971; small objects & sharp
edges.

Stuffed Yellow Teddy Bear: Fun World,
Ino., New York, New York, July 13, 1971;
sharp wires in ear.

Musieal Chime Rattle #587: Binky Baby
Products, Inc., New York, Mew York, around
July 13, 1971; small objecte.

Toy Rattle #289: Binky Baby Products Co.,
Ine., New York, New York, July 13, 1971;
small objects.

Rolling Fun Ball #3877: Binky Baby Prod-
ucts Co., Ino., New York, New York, July
13, 1971; small objects.

Teething Rattle #39/70: Binky Baby Prod-
ucts Co,, Inc,, New York, New York, July 13,
1971; small objects.

Happy Hassock: Hasta Corporation, Bel-
levue, Iowa, July 13, 1871; squeaker removes.

Toy Clown #26345: W. T. Grant Com-=-
pany, New York, New York, July 13, 1971;
small objects.
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Stuffed Bunny: Dollcraft Novelty Co., Inc,,
New York, New Tork: July 14, 1971; lacera-
tion/puncture hazard.

Bqueeze Toys #690: J. L. Prescott Co.,
Arrow Molded Products Divislon, Passaic,
New Jersey, July 13, 1971; squeaker removes,

Squeeze Toys, boy & glrl likeness, Dreams-
land Creations, Bronx, New York, July 13,
1971; squeaker removes.

Rooster Pull Toy with Rattle Eggs # 205,
Mego Corporation, New York, New TYork,
July 13, 1971; small objects.

Miss Fashion Doll, Blatt Distributing Com-
pany, La Mirada, California, July 14, 1971;
sharp wire.

Musical Nursery Bells #64): Stahlwood
Toy Mfg. Co., Inc., New York, New TYork,
July 13, 1971; small objects.

Squeeze Toys # 131: Binky Baby Produots,
Inc., New York, NMew York, July 12, 1971;
s(ueaker removes.

Klatter Balls #783: Binky Baby Products,
Inc., New York, New York, July 12, 1971;
small objacts.

Jingle Bells #764: Sanltoy, Inc,, Palisades
Park, New Jersey, July 13, 1971; small ohjects,

Happy-Mates Rattle #52: (improved de-
sign), Electro Flastics, Inc,, Newark, New
Jersey, July 12, 1971; small pisces.

“Squeeze N' Hammer Rattle” 2538: (im-
proved design), Electro Plastles, Ine,, New-
ark, New Jersey, July 13, 1671; small pieoes.

Dog Bqueeze Toy #780/1: Louis A, Boet-
tinger Co., Inc¢., Hewlitt, New York, July 28,
1671; squesker removes,

Bear with Dark Glasses Squeeze Toy BV-5:
Louis A. Boettinger Co., Inc., Hewlitt, New
York, July 28, 1971; squeaker removes.

Cat and Duck SBhape SBqueeze Toy BV-8;
Louis A. Boettinger Co., In¢, Hewlitt, New
TYork, July 28, 1971; squeaker removes.

Colorscope Rattle No, 561: Louls A. Boet-
tinger Co., Hewlitt, New York, July 27, 1871;
small objects.

Assorted Rattles No. 5618P: Bahy World
Co,, In¢,, Grafton, W, Virginia or Great Neck,
New York, July 23, 1971; small objects.

Telephone Shaped Rattle No. 6623: Baby
World Co., Inc,, Grafton, W, Vixginia or Great
Neck, New York, July 23, 1871; small objects
and sharp edges,

Assorted Squeeze Toye No, 6500: Baby
World Co,, Ine., Grafton, W. Virginia or Great
Neck, New York, July 22, 1671; squeaker
removes,

Klatter Balls No. 238: Baby World Com-
pany, Grafton, West Va. or Great Neck, New
York, July 23, 1971; small objects.

Klatter Ring No. 6863: Baby World Comse
pany, Inc., Grafton, West Virginia or Great
Neck, New York, July 23, 1671; small obj}ects.

Plastic Doll S8queeze Toy No. 207: Binky
Baby Products Co., Inc., New York, New
York, July 22, 1971; squeaker removes.

Duck Squeaker Toy No. 3-680; Star Mfg.
Company, Ine,, Leominster, Massachusetts,
July 23, 1971; squeaker removes.

Monkey Bqueaker Toy No. 3-160: Star
Manufacturing Company, Leominster, Mass«-
achusetts, July 23, 1971; squeaker removes,

Tuttl Fruitee Squeeze Toys No, 140: Stahl«
wood Toy Mfg. Company, Inc, New York,
New York, July 21, 1871; squeaker removes.

Indian Drums No. 3716: Sally Distributors,
119 North Fourth Street, Minneapolis, Min-
nesota, July 26, 1971; sharp hall & small
objects.

Toy Stuffed Porpolse: §. Dakin & Company,
San Francisco, California, July 28, 1971;
sharp wires in flippers.

Rattle Balls No, 907: Stahlwood Toy MIfg.
Co., Inc., New York, New York, July 28, 1971;
small objects.

Cuddle Rabbit #9406: Enickerbocker Toy
Company, Middlesex, New Jersey, August 18,
1671; sharp wire in ear.

Animal Bqueeze Toys #275: Stahlwood Toy
Mfg. Company, New York, New York; August
18, 1971; squeaker removes.

Pata Cake Baby Rattler (new desigh): F. W,
Woolworth & Company, New York, New York,
August 18, 1971; sharp wire & small object,
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Party Favora: Cerousel Party Favors, Ine.
Los Angeles, Callf., August 19, 1071; noise-
mAker removes,

Klatter Balls #4530: Formulette Company,
Ine., Long Island City, N.Y. August 18, 1971;
small object,

Jumbo Fun Ball #440: Formulette Coms
pany, Ino,, Long Island City, N.Y., August 18,
1971; small objects.

Whiskers Toy Squeeze Lion: Ashland Rub-
ber Products Corp. Ashland, Ohlo, August 28,
1071; squeaker removes.

Shake N' Rattle #921: Stahlwood Toy
Mig. Co., Hew Tork, New Tork, August 23,
1871; small objects.

Whistle Packaged In *“Cracker Jacks”:
Cracker Jacks Compeny, Chicago, Illinols,
August 23, 1971; small object.

8queeze Lion #3/187: Star Mig. Company,
Leominster Massachusetts, July 23, 197;
squeaker removes.

Xylophone Player #9151: Larami Corpora-
tion, August 25, 1971; sharp edges.

Suction Toy Rattle #674: Electro Plasties,
Inc., Newark, New Jersey, August 81, 1871;
small objects.

Toy Truck Kit, #5044: Nodel & Sons Toy
Corporation, New York, New York, September
4, 1971; emall objeots.

Baby Toy EKit #05088: Nodel & Sons Toy
Corporation New York, New York, September
2, 1971; small objects.

“I Squeak for a Squeeze” Stuffed Mouse:
Rushton Company, Atlanta, Georgla, Sepe
tember 8, 1971; sharp wires in ears & eyea.

Musical Ball: The Flayhouse Company,
Minneapolis, Minnesota, September 8, 1971;
gharp prongs.

Patty Happy Landings Doll: Lovee Doll &
Toy Company, Ino, New York, New York,
September 15, 1871; stralght pin in tam.

Bqueeze Toys #2531 and 2548; West Bros,
of DeRidder, DeRidder, Louisiane, September
15, 1971; squeaker removes.

Toy Whistle #662; Ralph Pressner, Me-
tairie, Louisiana, September 15, 1871; small
object,

Vinyl Bendy Dogs: Paul E. Bernau, Ine.,
New York, N.Y., August 18, 1971; gharp wires
[exemptlon granted. Item used only as a
part of an adult novelty ash tray.]

NOMINATION OF WILLIAM REIHN-
QUIST TO THE SUPREME COURT

Mr. FANNIN. Mr. President, the vicious
smear campalgn that is being waged
agalnst William Rehnquist is appalling.
It is incredible that such wild and
groundless accusations should be made
against this fine, extremely well qualified
nominee for the highest court in our
land.

It is significant that the attempt at
character assassination is being led by
people who have little or no personal
knowledge of William Rehnquist.

People who know William Rehnquist,
who have worked with him or against
him, and who are familiar with his work,
respect him as a man of high character
who is devoted to law and to the Con-
stitution of the United States.

The most meaningful assessments of
William Rehnquist might well be those
meade by persons who have opposed him
politically within Arizona.

On November 5, 1971, the Arizona Re-
public published a letier to the editor
from Mr. Herbert Ely, the chairman of
the Democratic Party in Arizona,

Emphasizing that he was commenting
on the Rehnquist nomination as an In-
dividual and not as party chairman, Mr.
Ely wrote:



41250

Although I would not have nominated
William Rehnquist as justice of the Supreme
Court, nevertheless, as a Senator I would
vote to confirm the appointment.

The President 1s entitled to someone of his
own philosophical bent, providing the nomi-
nee 15 competent to serve and is not so ex-
treme or radical that his blases would pre-
clude judicial objectivity and thus make him
dangerous to the republic as a Supreme Court
Justice.

From & decade of personal experience with
Willlam Rehnguist, I found him to be quali-
fied to serve on the U.B. SBupreme Court both
In intellect and legal scholarship, He is 8 man
who happens not to share my political philog-
ophy. But in my opinion he 13 nelther an
extremist or a bigot.

Mr, President, here we have a political
opponent who has known Willlam Rehn-
quist personally for 10 years, who has
done battle with him jn several election
campaigns, declaring that: *“,. . . In my
opinion, he is neither an extremist or a
bigot.”

It seems to me that Mr, Ely’s assess-
ment is Infinitely more valuable than the
innuendo from those who, for one reason
or another, now seek to block the Rehn-
quist nomination.

Mr, President, I ask unanimous con-
sent to have printed in the Recorp the
complete text of Mr. Ely's letter.

There being no objection, the letter
was ordered to be printed in the Recorp,
as follows:

RERNQUIST WELL SUITED FOR BUPREME (CQOURT

Eprror, THE Ar1zOoNA REPUBLIC: I write in
response to your Oct. 81 editorial, “Vicious
anti-Rehnquist tactics,” and the accompany-
ing cartoon.

I wish to make clear my position on the
nomingation of William Rehnquist to the Su-
preme Court, and to respond to your editorial
handling of Mr. Rehnquist’s nomination (as
an individual, not as chairman of the Demo=
cratic Party).

I have estated before, and restate here, that
although I would not have nominated Wil-
lam Rehnquist as justice of the Supreme
Court, nevertheless, as a Senator I would vote
to confirm the appointment.

‘The President te entitled to0 someone of
his own philosophical bent, providing the
nominee i8 competent to serve and is not
50 extreme or radioal that his biases would
preclude judicial objectivity and thus make
him dangerous to thé republic as a Bupreme
Court justice.

From s decade of personal experience with
William Rehnquist, I found him to be quali-
fied to serve on the U.S, Supreme Court both
in intellect and legal scholarship. He is a man
who happens not to share my political phi-
losophy. But in my opinion he is nejther an
extremlist or a bigot.

We debated in Phoenix on varlous occa-
slons on & variety of topics. There has been a
charge made that he has been aligned with
the John Birch Soclety. My experience is the
contrary,

In one particular debate {approximately a
four-hour ordeal on open-end television) on
the subject of dissent inh a frse society, a
John Birch member was the third panelist.
Bll! Rebnguist’s views were essentlally op-
posed to the views expressed by the member
of the John Birch Society.

When Rehnquist testifled against the pub-
liec accommodations bill for the City of Phoe-
nix, I was there and testified for it. His posi-
tion, in my opinlon clearly wrong, was based
not on a racist basls but on a philosophical
belief that problems of racial injustice can
be solved best by voluntary action,

Your editorial, however, went beyond sup-
port for Mr. Rehnquist. Its attack on liberals
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and others who would oppose Rehnquist was
unwarranted, and will tend to polarize 1n an
unfortunate way varlous groups in the
community.

Detalled scrutiny of nominees for the
highest court in the land is salutary. The
Bupreme Court, after all, makes declsions
which affect the very fabrio of our sooiety.
‘There are some who apparently have a Jif-
ferent opinion of Rehnquist based upon facts
not personally known to me. They should be
heard and, indeed, If they feel he would make
a poor Justice, they have an obllgation to
expound thelr views.

There are many of us who helieve that,
particularly slnce 1954 (when the landmark
desegregation case was decided), the Supreme
Court has opened vistas of Ireedom through
the protection of individual rights and liber-
ties and has bheen a bulwark for a broad and
healthy interpretation of the Bll of Rights,
Many Americans righifully do niot wish the
Court to back away from these Interpreta-
tions. I understand and share their concern.

Your editorial further suggested that
social, remedial leglslation is inappropriate.
But it 15 a little 1ate in the game to be argu-
ing such an anachronistic position. In public
accommodations, to which you specifically
referred, the facts are tn. Those who opposs
such leglslation have heen proved wrong.

In Phoenix, restaurants and motels which
were closed to minorities before such legls-
lation are now open to blacks and browns.
The fears of businessmen have proved ill-
founded and, if anything, thelr business has
prospered because of these laws.

A final word for people who are opposing
William Rehnquist: The remedy for keeping
“gtrict constructionist,” conservative judges
off the bench is & political remedy and a very
speciic one—namely, t0 defeat President
Nixon in 1972.

HemBERT L. ELY.

PHOENIX,

Mr. FANNIN. Mr. President, the
Arizona Republic on October 27, 1071,
published an editorial which refuted
vague allegations that William Rehn-
quist is & “sophisticated racist.” I ask
unanimous consent that this editorial
and ancther Republic editorial, published
on November 11, 1971, be printed in the
RECORD.

There being no objection, the items
were ordered to be printed in the REcorp,
as follows:

No RacisM ForR REHNQUIST

The Southwest chapter of the NAACP is
exposing itself to embarrassment by brand-
ing former Phoenix attorney Willlam Rehn-
quist, one of President Nixzon’s two nominees
to the Supreme Court, as & *“*sophisticated
racist.” It cannot make the charge stand.

The Rev. George Brooks, former leader of
the Maricopa County NAACP chapter, de-
clared soon after the President’s announce-
ment that Rehnquist had shown his oppo-
sition to civil rights blll by opposing a 1968
civil rights bill in the State Legislature, He
soon modified that and began to speak more
vaguely about Rehnquist’s behavior in the
“mid-60s."”

The State Legislature did pass a Civil
Rights Act in 1965, But leading Arizona Dem-
ocrat Harold Giss of Yuma, then Senate Ma-
Jority Leader as well as chalrman of the Sen-
ate Judiciary Committee, sald Rehnquist
could not be cited as having taken a raclst
position.

Benator Giss added that he considered
Rehnquist an outstanding nominee. Such 18
also the opinion of former State Supreme
Court Chief Justice Charles Bernstein, also
a Democrat, who described Rehnqulst as a
lawyer of exceptional ability.

In addition, yesterday morning the mod-
erate-liberal Christian Science Monitor edi-

November 15, 1971

torlalized: *This newspaper reacts positively
to the two newest Supreme Court noming=
tions of President Nixon ... the President is
to be commended for seeking menh of
quality . . .”

And Herb EIy, liberal chalrman of the
Arizona Democratic Party, has sald that he
has ‘“Immense respect” for Rehnquist, even
though the two of them may disagree on
most political issues, Ely sald he belleves the
Nixon nominee would be a first-rate justice,

We believe that neither slyness nor racism
has any part in Rehnquist’s personallty. The
NAACP has gone far astray by equating the
Bupreme Court nominee’s conservative views
with raclal bigotry.

Prominent Arizonans of many diverse views
utterly fall to agree with the group. The
NAACP had better olimb down from its shaky
limh,

—

Loor WHO'S TALEING

The ugly campalgn to discredlt Supreme
Court nominee Willlam Rehnguist has been
marked by calumny and rumor. But 1t has
not been without its humorous aspects, even
though the humor Is unintended.

We think specifically of the opposition to
Rehnquist by Joseph L. Rauh Jr., of the
Americang for Democratic Action, and the
Leadership Conference on Civll Rights. Even
Sen. Edwerd Kennedy rebuked Rauh for his
‘“uncalled for and unwarranted” personal at-
tacks on Rehnquist.

If there is one thing Rauh is big on, it
I8 civil liberties, No person In Washington
has ever been more vocal In support of
those rights. And few people have never
spoken 50 passionately one way and acted di-
rectly opposite.

Writing in The Progessive, May 1950, Rauh
sald: “Let us do away with confidential in-
formants, dosslers, political spies . . . No
one can guess where this process of inform-
Ing will end.” Just four years later Rauh, at
that time chairman of the ADA, pald §8,500
t0 a self-confessed Har and confidence man—
a confidentlal informant and political spy
who was supposedly complling dossiers on
government officlals.

The whole Inoident 18 patt of federal grand
jury records, and is amusingly detalled in
William Buckley’s “Up From Liberallsm.”
Briefly, the story 1s this:

One Paul Hughes, 85, tried to sell the Mc-
Carthy staff and the FBI a lurid tale of high
treason at a U.8. Alr Force hase, Both agen-
cles sent him packing. Whereupon Hughes
approached Rauh, Clayton Fritchey (then
edltor of the Democratic Digest), and the
Washington Post with a grotesque and bi-
zarre story, supposedly based on his kKhowl-
edge as & McCarthy staff member, of in-
trigue between McCarthy and the White
House , . . of McCarthy informers in the CIA
and the State Department . . . of an arsenal of
pistols, Lugers, and submachine guns that
McCarthy and his gtaff had amassed tn the
basement of the Senate Office Building.

When Hughes told Rauh that McCarthy's
spy on the ultraliberal New York Post was
that newspaper’s cooking editor, Rauh guick-
1y informed Post editor James Wechsler—
and later told the jury that McCarthy
shouldn't have anybody on the newspaper, &
vivid contrast to his view that loyalty risks
should be allowed to hold government jobs.

Rauh and Fritchey agreed with a Hughes
memorandum of December 1953 that phone
taps could be used against MecCarthy, that
ethics should be relaxed to prove and doc-
ument MecCarthy's guilt, that “being nice,
too ethical or squeamish, will accomplish less
than nothing, where McCarthy Is concerned.”

The Washington Post prepared 12 articles
on Senator McCarthy, based on the Hughes
revelations, But when it began to check them
out, the tissue of lies was revealed.

“. . . Rauh and compeny had for years
moralized about the venality of the secret
informer—even when used under sanction of
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custom, law, and relevant administrative rul-
ings, subject, in the end, to all judicial safe-
guards,” wrote Buckley.

“Now it developed that even while they
were loudly condemning the use of ‘politi-
cal spies’ and ‘secret informers, they were
themselves making deliberate, extended, and
blanket use of a man whom they belleved to
be a political spy and secret informer-—one
who, moreover, had told them explicitly and
in writing that he was not merely being
personally disloyal to his employer, but was
prepared to use lllegal methods to get his
alleged information.”

That 1s the sort of man who now charges
thet William Rehnqulst does not have the
proper respect for civil liberties!

SENATOR SPESSARD L. HOLLAND,
LATE A SENATOR FROM FLORIDA

* Mr, ALLEN, Mr, President with the re-
tirement and subsequent death of the
Honorable Spessard L. Holland, the Na-
tion, as well as his native State of Flor-
ida, lost a great patriot and one of her
most distinguished sons. The United
States Senate, where Senator Holland
meade an outstanding record during an
illustrious career of almost 25 years, lost
some of its greatness and some of ils
Iuster on his retirement from the Sen-
ate; for, surely, it was Senator Holland
and Senators of his type who earned for
the U.8. Senate the accolade of “greatest
deliberative body in the world.”

In the Senate Reception Room, just
off the Senate Chamber, are portraits of
flve former U.S. Senators. The room
contains no other portraits, These Sena-
tors were chosen as the flve greatest
U.8. Senators of all time by a Sen-
ate committee, headed by then Sena-
{or John F. Kennedy, that had been ap-
pointed to name the five greatest U.S.
Senators. Predictably, Webster, Calhoun,
and Clay were named, as were Robert A.
Taft and Robert LaFollette. Outstanding
as were all five of these famous Senators,
without question, in the judement of the
junior Senator from Alabama, Senator
Spessard Lindsey Holland was the peer
of the greatest of these great Senators,

Senator Holland’s superior intellect
and silver-tongued eloquence; his integ-
rity and statesmanship; his fairminded-
ness and courtesy; his logic, leadership,
and dedication all contributed to his
greatness.

Mr. President, & man is judged by the
company he keeps, by his deeds, by his
thoughts and motives, by his dedication,
sincerity and Integrity—yes, and by the
books he reads and the music to which he
listens. But, Mr. President, I suggest that
& man can also be judged by the men he
most admires—by who his heroes are. To
the junior Senator from Alabama, Sen-
ator Holland was one of his heroes, one of
the public figures that he most admired.
I welcome judgment by this standard.

I had the privilege of serving with
Senator Holland only in the 91st Con-
gress, but I did have the good fortune
of enjoying a close association with him,
on and off the Senate floor.

Many times—actually dozens of
times—I had the privilege of sitting at
the same table with him at lunch in the
Senators private dining room at the table
reserved for Democratic Senators. While
I figuratively sat at his feet on those c¢-
casions, I actually sat beside him and
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listened intently and with great Interest
as Senator Holland told of the history
and traditions of the Senate, and of the
many great issues that had been debated
In the Senate, and of the renowned
statesmen who had served in the Senate.
What greater authority could have been
found than Senator Holland?

Mr, President, Mrs, Allen and I were
always deeply touched by the love that
Senator and Mrs, Holland had for each
other, She was seldom absent from his
thoughts or his conversation. We had
the pleasure of attending their 50th wed-
ding annlversary and, with hundreds of
their friends, shared with them the hap-
piness of the occasion. We pray that the
Lord will comfort and sustain Mrs. Hol-
land in her loss.

Senator Holland has been gathered
unto his fathers and will never again be
physically present in this Chamber, but
the memory of his greatness and of his
illustrious record will live on as long as
our Republic stands.

QUORUM CALL

Mr. MANSFIELD, Mr, President, I sug-
gest the absence of a gquorum.

The PRESIDING OFFICER (Mr.
STEVENSON ), The clerk will ¢all the roll.

The second assistant legislative clerk
proceeded to call the roll.

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the order for the
guorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 50 ordered.

CONCLUSION OF MORNING
BUSINESS

The PRESIDING OFFICER. Is there
further morning business? If not, mom-
ing business is concluded.

REVENUE ACT OF 1971

The PRESIDING OFFICER. Under
the previous order, the Chair now lays
before the Senate the unfinished busi-
ness, HR. 10947, which the clerk will
report.

The legislative clerk read the bill by
title, as follows:

A blll (H.R. 10947) to provide a job devel-
opment Investment credit, to reduce individ-
ual income taxes, to reduce certain excise
taxes, and for other purposes.

The Senate proceeded to consider the
hill.
Mr. MANSFIELD, Mr, President, what
is the pending question?
The PRESIDING OFFICER. The
nding question is on the amendment
{f the Senator from California (Mr.
TunNEY), which will be read:
The amendment was read, as follows:
On page 71, line 2, strlke out “312,000”
and insert in lieu thereof “$18,0007.

The PRESIDING OFFICER. The time
is under control.

Mr. MANSFIELD. Mr. President, I
sugegest the absence of a quorum, and I
ask unanimous consent that the time be
taken out of both sides equally.

The PRESIDING OFFICER. Without
objection, it is so ordered. The clerk will
call the roll.
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The second assistant legislative clerk
proceeded to call the roll.

Mr. TUNNEY. Mr. President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it 1s so ordered.

Mr. TUNNEY. Mr. President, the
amendment which I am offering this
morning would have the effect of
amending the committee bill In that it
would increase from $12,000 to $18,000
the point at which the deduction for ex-
penses of child care and domestic help
would begin to phase out. Other provi-
sions of this deduction would remain un-
changed from the bill proposed by the
Committee on Finance, as amended. For
example, the maximum deduction of
$4,800 would be available for child care
and domestic help expenses if Incurred
to allow the taxpayer to get a paying
joh.

There are four main arguments for
the amendment which I would like to
bring to the atiention of the Senate,

First, child care and domestic help ex-~
penses are work-related and ought to
be business expenses at this level, just
as they are for lower income families.

One news commentator on television
several days ago commented that if John
D. Rockefeller needed to hire a new sec-
retary in order to be able to utilize his
time more effectively in his work, he
would be able to ohtain a husiness ex-
pense under present Federal tax laws.,
If, on the other hand, a mother wants
to go out and earn some money, perhaps
s0 that her family can live better or so
that her children can have more oppor-
tunities, and she wants to hire somebody
to help care for her home and help look
after her children, she is not able to
claim such a salary cost as a business
expense, It really is not fair to grant
relief to the businessman to hire a secre-
tary and at the same time not grant that
same relief to the mother who wants to
work,

Second, I think that the commitiee and
its very distinguished chairman, the Sen-
ator from Louisiana (Mr. LoNG), have
made a very wise decision in including in
this legislation a deduction for the work-
ing mother. I think it demonstrates an
awareness of the realities of life. How-
ever, I believe that the $12,000 limit is
unrealistically low. I realize that the
$12,000 limit was put on because it was
assumed $12,000 would be the median
income for families in the coming year.
However, it seems to me that families
should he able to take such a deduction
beyond the median when we are talking
about work-related activities.

Third, the Bureau of the Census has
studies which show that familles in the
middle-income renge face large tax
hurdens from all sources. I was able to
develop some information on that point.
Families with an income of between
$8,000 and $10,000 have total State, lo-
cal, and Federal taxes which represent
16.7 percent of their income. In the
$10,000 to $15,000 range, it is 19.1 per-
cent. In the $15,000 to $25,000 range it
climbs to 21.1 percent.

As Senators know, the Senate has al-
ready accepted an amendment of mine
which would make this deduction avail-
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plex problem which deals with Agricul-
ture, the environment and ecology, as
well as other aspects. I am hopeful that
with the testimony which we shall de~
velop we will be In a position to face up
to and resolve the problems in this most
troublesome area.,

As I indicated previously, these will be
public hearings. Anyone wishing to
testify is welcome to do so and I would
invite any interested individuals to con-
tact Dudley Miles, clerk to the subcom-
mittee, in room 1324 of the New Senate
Office Building, The telephone number
of the subcommittee office 1s 225-T7272
area coue 202,

NOTICE OF HEARINGS BY SELECT
COMMITTEE ON SMALIL BUSINESS

Mr. NELSON. Mr. President, I an-
nounce that the Subcommittee on Mo~
nopoly of the Select Commitiee on Small
Business, on November 23 and December
1, 1971, will continue its hearings on the
role of giant corporations in the Ameri-
can and world economies, The hearings
will be in room 318 of the Old Senate
Office Building and will begin at 10 am.
each day. These sessions will receive
testimony on the subject of corporate
secrecy in the fleld of agriculture and
agribusiness.

On Tuesday, November 23, the wit-
nesses will be Mr. Harrison Wellford, of
the Center for the Study of Responsive
Law; Mr. Jim Hightower and Mr. Philip
Borensen of the agribusiness accounta-
bility project; and Mr, Roger Blobaum,
a consultant on agricultural economics
from Creston, Iowa.

On Wednesday, December 1, the wit-
nesses will be Mr, Tony T. Dechant,
president, and Mr. Victor K. Ray, direc~
tor of public relations of the National
Farmers Union; Mr. Gilbert C. Rohde,
president of the Wisconsin Farmers
Union; Mr. Oren lLee Staley and Mr.
Charles L. Frazier, of the National Farm-
ers Organization; and Mr. John W,
Scott, national master, and Mr. Robert
M., Frederick, legislative director, of the
National Grange.

NOTICE OF HEARING
ON NOMINATIONS

Mr. EASTLAND. Mr. President, on be-
half of the Committee on the Judiciary,
I desire to give notice that a public hear-
ing has been scheduled for Tuesday, No-
vember 23, 1971, at 10:30 a.m., in room
2228, New Senate Office Bullding, on the
following nominations:

James S. Holden, of Vermont, to be
U.S. district judge, District of Vermont,
vice James L. Oakes, elevated,

Ralph F. Scalera, of Pennsylvania, to
be U.S. district judge, Western District
ﬁ;nnsylvania, vice John L. Miller, re-

At the indicated time and place persons
interested in the hearing may make such
representations as may be pertinent.

The subcommittee consists of the Sen-
ator from Arkansas (Mr. McCLELLAN)
the Senator from Nebraska (Mr. HrUS-
Ka) and myself as chairman.
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ADDITIONAL STATEMENTS

THE FUTURE OF THE SMALL
BUSINESSMAN

Mr, SPARKMAN. Mr. Presldent, one
night last week, I was driving home after
work and I happened to hear a commen-
tary of Joseph McCafirey on WMAL
radio. I have voiced my concern regzard-
ing the future of small businessmen in
our country on many occasions and I am
more conscious of their problem in re-
cent weeks due to the economic plan
now in effect and the results of the many
new policies to be enacted in the months
to come,

I would like to share Joseph McCaff-
rey's comments with my colleagues, and
I call your attention to a copy of his
commentary and ask unanimous consent
that it be printed in the RECORD.

There being no objectlon, the com-
mentary was ordered to be printed in the
RECORD, a5 follows:

COMMENTARY OF JOSEPH MCCAFFREY

Recently a small businessman told me
that he thought within ancther twenty years
his specle would be extinct.

“We'll have gone the way of the dinosaurs,”
he told me, “we just can’t survive in the
present climate.”

Since that time I have made it a point to
talk to & cross section of amall merchants,
both in and around Washington and down
in the country sectlon of Virginla. Surpris-
ingly, whether they run restaurants, hard-
ware stores, gas statlons, clothing stores or
what have you—they all tell the same story:
they are being snowed to death under paper
work, .

The owner of a gas station told me that he
spends almost as much tlme in the little
cubby hole he has for an office, as he does out
in front servicing customers. A restaurant
owner, here in the District, says sometimes he
has more District inspectors, taxmen, snoop=-
ers and what have you in his restaurant then
customers,

Another D.C. restaurant owner said he
thinks there is a dellberate campaign to
strangle all small businessmen to death here
in Washington, using red tape, Tax forms,
insurance forms, work hour sheets, the list
grows every year. Add to this, most of them
told me, the problem of finding help.

One store owner summed it up by saying,
“Even those with & 7th grade educsation and
unemployed for years seem to think the only
job they can take with dignity 1s manager.”

The small businessman may not be extinet
by 1980, but his numbers will have been
greatly reduced. This is a pity when it Is con-
sldered that the small businessman, whether
he 15 a shop keeper, or a manufapturer, is
really the backbone of our system.

NEW YOREK TIMES EDITORIAL ON
NOMINATIONS TCO THE SUPREME
COURT

Mr. HRUSKA. Mr. President, yester-
day the New York Times decided to ex-
press its opinion on the pending conflr-
madtion of the nominations of Lewis F.
Powell and Willlam H. Rehnquist to be
Assoclate Justices of the Supreme Court.
In iits lead editorial, the Times concluded
that Mr. Powell was unobjectionable as
@& nominee, but determined that Mr,
Rehnquist was not qualified philosophi-
cally to sit on the Court,

In summarizing its opposition to Mr,
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Rehnquist, the Times employed journal-
istic shorthand in characterizing him as
a “radical rightist.” This label evidently
results from the conclusion that Mr.
Rehnquist “neither reveres nor under-
stands the Bill of Rights.”

Mr, President, in the belief that such
a bald and unsupported assertion should
not go without response, I have today
dispatched a letter to the editor of the
New York Times. I am most hopeful that
the Times will find the space to print
my letter, as I believe this response will
help to set the record stralght in the
minds of the many readers of this widely
circulated newspaper, In the meantime,
so that Senators will have the benefit of
my views, I ask unanimous consent that
my letter and the Times editorial be
printed in the REcorbp.

There being no objection, the items
were ordered to be printed in the REcorp,
as follows:

TUNITED STATES SBENATE,
November 18, 1971,
Mr. JOMN B. OAEES,
Editorial Page Editor, The New York Times,
New York, N.Y,

To THE Epimor: In yesterday's lead edl-
torial, you chose to label William H, Rehn-
quist a “radical rightist” and opposed his
Supreme Court nomination on that basis,
although you he 1s “a capable law-
yver of impressive academlc and intellectual
sttalnment”,

If the Tlmes had & factual case against
Mr. Rehnquilst, it should have been stated.
Instead you relted upon journsalistic short-
hand to characterize a number of lssues on
which Mr. Rehnquist, as Assistant Attorney
General, made public statements in support
of the Administration’s position. Por ex-
ample, you refer to “no-knock” entry and
“preventive detention’,

What you describe as *“no-knock” 13 a
procedure whereby & police officer, in obtain-
Ing a search warrant, can secure further
permission from the Court to snter a dwell-
ing without announcing himself, but only
under certain limited circumstances: (1)
1f the Court has found, on the evidence, that
the officer’s life 1s likely to be endangered If
he 1identifies himself before entering; or
(2) if the Court has found that the purpose
of the warrant I8 likely to be frustrated by
the destruction of evidence (such as flush-
ing drugs down e tollet) while the officer
stands outside,

Mr. Rehnqulst was hardly alone 1n bellevs
ing that this procedure 1s reasonable, This
doctrine and procedure has long been prac-
ticed and declared constifutional in many
states—32 at last count. A majority of both
Houses of Congress voted it Into law In both
the District of Columbia Court Reform and
Criminal Procedure Act of 1070 and the Cotnie
prehensive Drug Abuse Prevention and Con-
trol Act of 1970. Please advise whether your
editorial classifies all of the following as
“radical rightists”: the leglslatures and
courts of some 32 states, and the mejority
of the House and Sehate In Congress which
enacted the Distriet of Columbla and Drug
Control Acts—as well a8 the Pederal and
Distriet of Columbia judges who apply this
lawr,

What you describe as “preventlve deten-
tion” 18 a procedure deslgned to protect the
public In situations where the evidence con-
vinces & Judge that one or more serlous crimes
will be committed by the arrestee if he is
released on badl.

One example would be & hold-up in which
the victim was shot and the arrestee was ap-
prehended on the premises with a smoking
gun In one hand and the stolen mohey in the
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other, and the arrestes, moreover, was a
known heroin addict whose record indicated
that If released he would he likely to support
his hablt by criminal acts sgainst innocent
persons, probabiy critnes of violence. In all
cases, & declslon to detaln the arrestee can he
made only by a judge after an evidentlary
hearing at which the arrestee has the right to
appear and be represented by counsel; and In
no event can he be held longer than 60 days.

Mr. Rehnquist’s vlews on the reasonable-
ness of “preventive detention” were also
shared by the majority of both Houses of
Congress.

It 1s an interesting footnote that on the
ssme editorial page on which you condemn
Mr, Rehnquist for supporting this procedure,
you printed & letter from & New York physi-
cian who had been robbed by an admitted
heroin addict who had a previous arrest rec-
ord and who was apprehiended with the stolen
article 1n his possession. As the physician
pointed out, the arrestee was turned loose on
ball and, having falled to appear In court for
his hearing, will never be held eccountable
unless he 15 arrested for another orime.

You also refer to wiretapping, but fall to
point out that in 1968 Congress expressly
recognized the propriety and necessity for
wiretaps and authorized thelr use in connect-
tion with certain specified types of crime. The
enactment by Congress 1s in full compliance
with the 1967 landmark Supreme Court deci-
slon on electronic survelllance. (Berger v.
New York, 388 U.B, 41). Are the majorities of
the House, Senate and Supreme Court ad-
Judged by you to be “radical rightlsts™” there-
fore?

As to the limited use of wiretapping for the
purpose of gathering intelligence relating to
the national secuirty, this 1s a practice which
has been used and defended by every Presi-
dent and Attorney General since the Admin-
Istration of Pranklin D. Roosevelt,

May I suggest that the Times might well
re-read the articles written by your Assocliate
Editor, Tom Wicker, and hy Mr. Anthony
Lewls, who spent so many years covering the
Supreme Court. Both of these gentlemen reca
ognize the propriety of confirmation for Mr,
Rehnquist, and I don't think the Times over-
comes thelr reasoned arguments simply by
colning the label “radical rightist.”

In the course of full heartngs before the
Senate Judiclary Committee, we have seen or
heard nothing which would indicate that Mr,
Rehnquist’s devotion to the Blll of Rlghts 1s
anything less than total. We helleve he 18
eminently qualified for the Supreme Court,
and the Times editorial has pointed to noth=
Ing which i8 inconslstent with that conclu-
sion,

Sincerely,
Romaw L. HRoskEa,
United States Senator, Nebraska.

{From the New York Times, Nov, 15, 1871}
THE CoURT APPOINTMENTH

In recent years, the Senate has heen loath
to argue about the judicial philosophy of
Bupreme Court nominees. It has generally
assumed in the absence of damaging evi-
dence to the contrary that any nomlnee who
15 Intellectually gualified, honest and experi-
enced in some branch of the legal profession
will cultivate the detachment and perspec=-
tive which the task of judging requires. But
inasmuch a8 Presldent Nixon has to a far
greater degree than normal politicized the
procese of selection and has so Inslstently
proclalmed his determination to remake the
Court in his own image, the Senate heeds
to recall that i{ts traditional deference to
Presidential nominations is an Institutional
courtesy rather than a constitutional com-
mand.

Assistant Attorney General Wllllam H.
Rehnquist’s published bellet that the Sen-
ate has an obligation to inquire Into the
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basi¢ philosophy of a Supreme Court nomi-
nee 18 applicable to his own position today.
The question i8 whether the nominee should
be evaluated by the Senate in terms of his
specific political, soclal and economle
views—quite apart from the obvious require-
ments of Integrity, abillty, temperament
and training. Does not the President have
the privllege of nominating to the Bupreme
Court a men or woman of any political orl-
entation that pleases him, without Inter-
ference by the Senate; or does the Consti-
tution, through its “advise and consent”
clause glve the Senate the right to reject a
candidate because 1t disagrees with his poll-
tics or his philosophy?

The Bupreme Court should be above poli-
tica; yet, It 15 obvious that the Supreme
Court deals with the stuff of politics. We
have repeatedly argued that while the Presl-
dent owes it to the Court and the American
people to keep partisan politics out of his
judicial appolntments, he ought to have the
broadest latitude In his selections so long
a3 they are made within the context of the
American democratic system. What this
means 18 that the candidate, whether liba
eral or conservative, of the right or of the
left, must not be hostile to the broadly
accepted principles of American constitu-
tional democracy. This test the Senate has
the right and duty to make.

The cholce of Lewis F. Powell presents In
this cantext relatively little dificulty. A lead-
ing lawyer of Richmond, e highly regarded
member of the profeasion, a thorough-going
congervative in political philosophy, Mr.
Powell haes demonstrated durlng & long
record of service to the community as well
as to the bar that he has the requisite per-
sonal, Intellectual and basi¢ philogophlc
quallties.

The same cannot be sald for Mr. Rehn-
quist. Though he 15 undoubtedly a capable
lawyer of impressive academio and intellec-
tual attalnments, his entire record casts serl-
ous doubt on hils philosophle approach to
that pillar of the Amerlcan constitutional
gystem, the Bill of Rights. On every civil
Uberties lssue—wiretapping, electronic gur=
velllance, “no knock” eniry, preventive de-
tention, rights of witnesses hefore Congres-
slonal committees and state legislatures,
the rights of the accused—Mr. Rhenqulst’s
record 18 appalling. He seems to have scant
respect for the individual citizen’s rights to
privacy, relylng on +“self-dlseipline onh the
part of the executive branch” to provide the
protection needed, But If “Self-discipline™
by Government officlals were sufficlent In
such circumstances, why would this nation
need the carefully defined safeguards of the
Bill of Righte?

What alarms us about Mr. Rhenguist is
not the conservatisma of his views—Mr,
Powell certainly shares that characteristic—
but our conviction on the basis of his record
that he nelther reveres nor understands the
Bill of Rights. If this is go, then he certainly
does not meet the basle requirement that a
Justice of the Supreme Court be phllosoph-
ically attuned to the irrevocable premise on
which the American political structure rests;
the protection of individual liberty tunder
law, particularly against the repressive pow-
ers of government,

The Constitution leaves room for & wide
diversity of political and soclal interpreta-
tlons and even of judicial philosophy; but
through the issues of human freedom &s set
forth Lo the first tén amendments there runs
& basic imperative that cannot be dismissed
and must not be trifled with, A deep-seated
respect for these llberties, a bellef that they
cannot be arbitrarily sbridged or dimin-
ished by any power, even that of the Presi-
dent, 15 Indispensable for service on the Su-
preme Court,

Mr. Rehngulst’s elevation to the Supremse
Court could have & critically regressive effect

November 16, 1971

on constitutional protection of individual
liberties for a long time to come, On Mr,
Nizon’s own premises, the Senate would be
within its rights in insisting that while it
may be content to accept a distingulshed
conservative like Mr, Powell, 1t 15 not obli-
gated to accept a radical rightist like Mr,
Rhenquist.

SOUTH ASIA: THE ROOTS OF
THE CRISIS

Mr, KENNEDY. Mr. President, South
Asia today stands on the brink of war.
Armies have been mohilized. Guerrilla
forces are active. And with the escalat-
ing tension between India and Pak-
istan—and the exchange of accusations
amd threats—it seems to many that the
situation in South Asia today merely re-
flects the chronic problems in Indo-FPak-
istan relations.

But a review of events since March
25-—a quick jostling of our memory—
reminds us that the preoblem in South
Asia is overwhelmingly a problem be-
tween the ruling military elite in Islam-
abad, and the Bengali leadership elected
in Dacca and now exiled in prison or
the refugee camps of India.

Events have moved so swiftly in East
Bengal—tragedy has so quickly plled
upon tragedy—many Americans have
forgotten how and why the tragedy of
East Bengal happened. Fewer still un-
derstand the ramifications of what the
massive flow of refugees into India
means, not only to India, but to the
stabllity of the entire region.

An excellent report on the roots of
the crisis in South Asia—and its im=-
pact upon India—has heen prepared hy
Prof. John P. Lewls, dean of the Wood-
row Wilson School at Princeton Unlver-
sity. Professor Lewis submiited this re-
port as a special consultant to the Ju-
diciary Subcommittee on Refugees,
which I serve as chairman, and is based
upon our field trip to India last August.

Mr. President, I invite the attention
of Senators to Professor Lewls’ provoca=
atlve report and ask unanimous consent
that it be printed in the Recorp.

There being no objection, the report
was ordered to be printed in the REcorD,
as follows:

INDIA AND BANGLA DESH, A REFPORT BY PROF.
Jouw P. Lewis

It would be hard to find a nestler set of
problems than those triggered on March 25
by the decision of the Pakistan Government
to put down Fast Bengal separatism by the
systematlc use of terror, The deaths, injuries,
represaslon, and dislocations inflicted on the
756 million East Bengalls add up to one of the
worss man-made disasters of modern history,
and they are continuing, Already the Paki.
stanl civil war has gpllled into India by far
the largest quick, one-way migration of
refugees on record—at this writing some
oight millicn. In early August the number
still was rising about 40,000 a day.

For India the direct burden of copl.ng with
the influx is horrendous. The indirect cost 15
worst. The problem arose at Just that his-
torical moment when the 550 million hee
leaguered Indlans had achieved much thelr
best chance for accelerated economic and
gocial progress slnce the sub-contlnent was
partitioned and they won Independence 24
years ago., Now that opportunity 15 fast
aborting.
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FINDINGS AND CONCLUSIONS: ENFORCEMENT OF
BANITATION STANDARDS STILL WEAK

Pollowing GAO's earlier reviews, the agency
took some actlons to improve the enforce-
ment of sanltation standards, including:

Sending letters to its inspection program
employees, including plant and supervisory
inspectors, clearly outlining inspection ob-
Jectives and sanitation procedures and assur=
ing each employee full support for his ef-
forta in enforcing sanitation standards.

Issuing revised procedures, forms, and in-
siructions, including eriteria for withhold-
ing or suspending Inspection to assist iInspec=
tors in carrying out the agency’s policies.

The actions taken by the agency have not
been successful in achieving adequate en-
forcement at the plants GAQ visited, For
each of the 68 plants, supervisory inspectors,
who accompanied GAO end evaluated each
plant for compliance with the agency's
standeards, reported some deficiencies. The
types and extent of the deficlencles, classi-
fied as either minor varlations or unaccepta-
ble conditions, varled from plant to plant.

The evaluations showed that unacceptable
conditions:

Continued to exlst at most of the 17 plants
covered in GA(Q's prior review, In many cases
the conditions were similar to those Dre-
viously noted.

Existed at most of the 51 randomly selected
plants. At many of these plants, the condi-
tions appeared to be of & long-standing na=
ture and were similar to conditions noted at
most of the 17 plants.

Four case studies illustrating the types of
sanltation problems at the plants GAO
Visited are included on pages 19 through 39.

Atfter most of GAQ's fleldwork had been
completed, the agency Implemented a re-
vised regulation providing criterla on the
amount of moisture whioch may be absorbed
and retalned In poultry during processing.
When the amount of moisture absorbed is
determined to be above the specified limits,
the inspector 1s to require that all poultry
processed be held and drained to acceptable
levels, Because of the timing of the regula-
tion’s implementation, GAO did not deter-
mine how well it waa belng implemented.

CONCLUSIONS

Many of the sanitation deficlencies ap-
peared to have existed over & long period. In
GAQ’s opinlon, this situation is 1ndicative of
a lack of strong, day-to-day enforcement by
the agency’s plant inspectors and a lack of
effective supervisory review, Weaknesses in
the agencys enforcement of sanitation
standards may be widespread.

Adequate criteria and policles now exlst tor
enforcing sanitation standards, Buch oriteria
and policies, however, provide only a basis for
improving enforcement. In the final analysis
the eflectlveness with which sanitation
standards are enforced depends on the resolve
of the agency’s employees at every level—
from plant inspectors t0 Washington officials.

Ways must be found to demonstrate con-
vincingly to the agenoy’s Inspection eme-
ployees that consumer protection is the main
objective of enforcing sanitation standards
and that striet enforcement of such stands
ards is essential.

RECOMMENDATIONS OR SUGGESTIONS

In August 1970 two consultants hired by
the Department of Agriculture completed a
study of the agency’s- consumer protection
programs. The consultants recommended &
number of changes for reorganizing the pro-
grams. Most of the recommendations were
adopted; however, ong2 recommendation—
that a separate agency be established within
the Department for consumer protection
programs—was not, The consultanta stated
that the recommendation was predicated on
thelr belief that:

There 1s an inherent difference between
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the nature of the agency's marketing activi-
tles and that of its consumer protegtion ac~
tivities which creates an internal conflict.

Consumer protection is so large an area and
has such complex problems that it needs &
full-time administrator.

GAQ recommends that the Secretary of Ag-
Houlture reevaluate the consultants’ recom-
mendation because QGAO believes that im-
plementation of the recommendation would
demonstrate convincingly that the Depart-
ment whs Dlacihg emphasls oD cONSUMEr
protection.

GAQ recognizes that, should the Depart-
ment adopt the consultants’ recommenda-
tion, its full implementation would take
some time. Also, if a separate agency were
established within the Department, many
of the employees now responsible for enfore-
ing sanitation standards would continue to
be responstble.

For these reasons GAQ recommends also
that the Secretary explore other and more
immediate avenues to improve and empha-
glze the enforcement of sanitation stand-
ards. Such avenues might include an inten-
sification of efforts already under way to
strengthen supervislon and to improve the
training of inspection employees as well as
Increased use of disciplinary action when 1n-
spection employees do not meet their re-
sponsibilities,

AGENCY ACTIONS AND UNRESOLVED ISSUES

The Department (see app. I) sald:

Thet it initially decided not to adopt the
consultants’ recommendation to estabiizh a
separate azency because the consultants had
stated that the meat and poultry Inspection
program also could function within the ex-
Isting egency and because one advantage of
keeping it there would be that separate ad-
ministrative support funciions would not
have to be developed,

That the agency was attempting to re-
spond in specific ways to deficiencies fn its
supervisory structure which had been totally
inadequate and was taking or planning other
actlons to lmprove the enforcement of sanl-
tation standards.

That the merits of establishing a sepa-
rate agency should be considered but that, In
its Judgment, it would be & grave error to
consider the creation of & new agency unhtil
the ections already under way and others
being planned had been given & reasonable
time test.

MATTERS FOR CONSIDEEATION BY THE CONGRESS

The Congress may wish to consider the
matters discussed 1n thls and earlier reporta
in connection with & number of measures
now before the Congress, These measures 1n-
clude bills to establish a separate Department
of Consumer Affairs and the President’s Reo-
organization Plan which would transfer the
agency's poultry and meat inspection actlv-
ities to a proposed Department of Human Re-
gources,

NOMINATION OF WILLIAM H. REHN-
QUIST TO THE SUPREME COURT

Mr. TAFT. Mr. President, I take this
opportunity to address the S8enate on the
pending nomination of William H. Rehn-
quist to the Supreme Court. The Judi-
clary Committee has now completed
hearings and I have followed the reports
from these hearings closely, and I have
met and examined Mr. Rehnquist per-
sonally. I am convinced that his creden-
tials are superior. I hope we will soon
have before us the confirmation of this
recepfive, brilliant, and dedicated man
whose academic and legal background re-
flect his outstanding qualifications and
competency.
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Some witnesses before the Judicliary
Committee opposed Mr. Rehnquist’s
nomination and urged that he not be
confirmed by the Senate because of his
alleged philosophical bellefs. They speak
as advocates of special interests and con-
cerns and that is their privilege and
duty. They should understand that Mr,
Rehnquist was the Assistant Attorney
General in charge of the Office of Legal
Counsel. In that position he was the ad-
vocate for the Department. He spoke fre=-
quently before committees of Congress
and In other public forums in defense of
and in support of President Nixon’s poll-
cies, actions, and programs. His job was
to convince his audience and listeners
that what he urged was indeed legal and
proper.

Some suggest that some of these posi-
tions demonstrate that Mr. Rehnquist is
not sensitive to the civil liberties and in-
dividual rights of our citizens. I do not
believe this to be true. Mr. Rehnquist
has stated publicly that he will render
Judegments on the law and will not Inter-
ject any personal feelings or previously
adopted legal positions into his decisions.
This is as it should be with any Justice
on the Court.

I urge speedy action on this nomina-
tion.

AMERICAN PRISONERS OF WAR

Mr, KEENNEDY. Mr, President, we have
heard s0 many optimistic reports recent-
Iy about the situation In Indochina—
about the numher of American troops
that have been withdrawn, and how
“only” slx or etght or 10 GI's now die
each week—there is a growing templa-
tion to forget our ofher treops in Indo-
china who are not being withdrawn: the
American prisoners of war,

All of us in Congress have, of course,
shared the frustration of the families of
American prisoners of war and those
missing in action. We know their frus-
tration over the lack of progress that
has been made in obtaining the prisoners’
release from the many letters we receive
:la.ch day from relatives across the Na-

on,

I felt this today from a most eloquent
letter I received from the parents of an
Amerlcan prisoner of war from New Jer-
sey—Mr. and Mrs. Edward Miller, whose
son has been held prisoner for 314 years,
They write that they “Would be less than
frank if we did not admit that at times
we are disheartened at no visible sigm
of a plausible administration -effort
aimed at prisoner release”

Mr. President, I Invite the attention of
Senators to the letter Mrs, Miller has
addressed to the President and the Con-
gress and I ask unanimous consent that
it be printed in the REcorbD,

There belng no objection, the letter was
ordered to be printed in the Recorp, as
follows:

FRANKLIN LAREs, N.J.,
November 15, 1971,

Dean MR, PRESIDENT AND Mi. CONGRESSMAN !
My son hea been a Drisoner of war in North
Vietnam for 814 years. Today he Is spending
his fourth birthday as a prisoner of wal.
Many of his frlends have seen their 6th, 6th,
and Tth birthdays as prisoners.
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If they have a discriminatory effect and can’t
be justified on the basis of business necessity.

Lesa confroverslal, although also hotly de-
bated, are the provisions that would center in
the EEOC virtually all federal job antl-blas
efforts. Beattered among a multipliclty of
agenofes, such programs often have worked
at cross-purposes, Most clvil rights advocates
agree with Clarence Mitchell, directar of the
Washington bureau of the NAACP, who snaps,
“You don’'t want a lot of different pots when
you're just trylng to cook one stew.,”

EFFECTIVENESS QUESTIONED

TYet how effective an anti-blas superagency
would be is questioned by at least some.
Pennsylvania’s Mr. Anderson belleves that
“oompetition between federal agencies has
contributed to a more rapld expansion of
equal opportunities,” since agenocies have
been under at least some pressure to outper-
form eéach other, Then, too, some observers
suggest that labor 18 baocking the transfer of
the Office of Federal Contraot Compliance to
the EEOC 1n hopes of weakening it,

They say the OFCC, which has imposed
goals and timetables on government contrac-
tors for hiring minorities, could lose this au-
thority if 1t were transferred. This could hap-
pen, they say, because the Civil Righta Act
of 1964, which established the EEOC, apecifi-
cally disallows raclal-hiring quotas,

According to the conspiratorial theory, la-
bor favors the OFCC's transfer on the expec-
tation that its “goals and timetables” would
confliet with the EEOC's ban on quotas, thus
depriving the OFCC of its key sanction and,
at the same time, “removing & thorn from
labor’s side,” a8 one exponent put it.

It’s by no means clear, however, that this
would be the effect of such a move, Some
courts, for example, have ruled that “goals”
aren’t necessarily the same thing as “quotas.”
And it's hard to lmegline that the OFCC would
be less effective at another agency. “How
could the OFCC bhe weaker than it iz now?”
asks the NAACP's Mr, Mitchell.

No doubt, the new powers Congress col-
fers upon the EEOC wlil profoundly affect the
future oourse of the olvll-rights movement.
While most clvil-rights advocates prefer
cease and deslst, it's by no means clear that
this approach would ultimately prove more
effective than merely authorizing the EEOC
to ask oourts to enforce its anti-discrimina-
tlon rulings. As Mr. Blumrosen writes; “One
court decision 18 worth 10 written concllla-
tion agreements and one hundred annual re-
ports of administrative agencies.”

GENOCIDE AND EXTRADITION

Mr. PROXMIRE. Mr. President, article
VII of the Genocide Convention says in
part:

The Contracting Partles pledge themselves
in such cases to grant extradition in accord-
ance with their laws and treaties in force.

The fear has been expressed that if the
United States ratifies this convention we
will he compelled to extradite our citizens
to foreign courts where they will be tried
without any of the benefits of the Bill of
Rights. Such a fear is unwarranted be-
cause it overlooks two facts.

First, the convention is quite clear in
gtating that extradition will only be
granted according to laws and treaties
in force. At the present time the United
States Is not a party to a single extradi-
tion treaty that defines genocide as one
of the crimes for which exiradition is to
be granted. Our adherence to the Gen-~
ocide Convention would in no way change
this. No one can be extradited for gen-
ocide until the United States enters into
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acdditional extradition treaties, And even
then, extradition would be possible only
to those speclfic countries with whom we
had those new treaties.

Second, it is a common policy of the
United States not to grant extradition
unless the PFederal Government is as-
sured that the accused will receive a
fair trial with all the guarantees of our
constitution. Our Government has always
acted to protect the rights of Americans.
Nothing in this convention will change
that policy.

Mr. President, I urge the Senate to
ratify the Genocide Conventlon as soon
as possible,

WILLIAM H. REHNQUIST: A MAN
OF PROVEN CAPABILITY

Mr., PEARSON, Mr. President, each
Senator fully reallzes the solemn re-
sponsibility associated with the con-
firmation of a Supreme Court nominee,
For hanging in the balance are decisions
which affect all Americans in a most pro-
found way. In this regard, both the Presi-
dent and the Senate should seek to nomi-
nate and confirm only those individumals
who, through their performance as inter-
preters of the law, have indicated an
extraordinary competence and potential
to judege in America’s highest tribunal.

Mr. President, Willlam H. Rehnquist
is & man of proven capabilities, and his
record indicates a capacity for growth
which has yet to be fully realized. In a
few short years, he has risen from private
attorney to a position of great responsi-
bility in the Department of Justice. His
concern for and work in efforts to help
halt the rising rate of crime throughout
the Nation has earned him much respect.

Now, at a comparatively young age, he
is on the verge of appointment to the
Supreme Court, a pinnacle of success
achieved by only 98 men throughout our
history.

Mr, President, some have argued that
Mr. Rehnquist’s basically conservative
philosophy could be a detriment to the
Court. They would have us believe that
his conservative political philosophy
could carry over to the decisions he
makes as & Supreme Court Justice. I
would suggest, Mr. President, that al-
though political considerations eannot
be totally dismissed in appointments of
this nature, it does any man of Mr. Rehn-
quist’s stature a disservice to intimate
that personal political beliefs will affect
the manner in which he conducts him-
self while sitting on the Bench.

We who have followed the progress of
these nominations in the Senate to date
know that Mr. Rehnquist hag acknowl-
edged his conservative leanings, both in
a political and judicial sense, Yet we
also know that he has confirmed, and
that his associates have reaffirmed, his
strict adherence to the Constitution, to
the law, and to his belief that the merits
of any individual case will be his only
consideration as a Supreme Court Jus-
tice. Based on these assertions, I wouid
ask those who oppose Mr. Rehnquist’s
nomination whether it is fair to judge a
man based on what he might think as
compared to what he himself has gald he
will think,
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Mr. President, the Senate has a clear
responsibility to explore Mr. Rehnquist’s
record thoroughly in making its decision
on whether it should accept his nomina-
tion. Yet it Is my judgment that a com-
plete analysis will show that this man is
eminently qualified to perform the duties
which the President has determined he
should have. I therefore intend to support
the nomination of William H. Rehnquist
to the Supreme Court of the United
States,

BCHOLARS SUPPORT UNITED NA-
TIONS

Mr, BROOKE, Mr. President, this past
weekend, national newspapers published
reports that a distinguished group of
scholars in the field of international re-
lations had warned against reducing
America’s support for the United Na-
tions.

I share their alarm over recent sug-
gestions that the United States should
reconsider its support for the U.N. as a
result of the admission of Mainland
China. We have nothing to lose and much
to gain by including China, which com-
prises one-quarter of the world’'s popu-
lation, in the deliberations of the world
body. China’s admission is in our national
interest. And while I regret the simul-
taneous expulsion of Taiwan, I bhelleve
we must abide by the democratically
made decision of the other members.

Cur support for the UN. must not be
diminished. On the contrary, with more
inclusive representation of nations in the
world body, the U.N.’s potential for re-
solving international disputes and for
providing constructive solutions to prob-
lems of hunger, disease, and pollution Is
greater than ever.

I welcome the statement of the 16 lead-
ing scholars of international relations,
who met in Boston, Mass., last weekend
to draft this joint statement of concern.
The views of these men inject a note of
reason and scholarly assessment into an
ongoing national policy debate. I ask
unanimous consent that their statement
be printed in the Recorp.

There being no ohjection the statement
was ordered to be printed in the REcogb,
as follows:

STATEMENT OF 16 LEADING SCHOLARS, BOSTON,
Mass,

A group of leading US scholars in the fleld
of international organization, meeting in
Boston, urged today that the United States
not jeopardize its national self-interest by
shortsighted actions erippling the United Na-
tions and other international bodies,

Bpecifically, the group warned against over-
reacting to the consequences of the seating of
the Pecples Republic of China in the UN and
other Internationael agencles. On the cone
trary, the group argued, thls action would
give the UN new relevance, even though the
Republio of China on Taiwan had bheen ex-
cluded. Pointing out that one reason the
United States could not use the UN for as-
sistance in negotinting an end to the Vietnam
War was the lack of UN membership of three
of the major parties to the conflict, the schol-
ars emphasized the value to the Unlted States
and to future world peace of a world organi-
zation contalning friends and adversaries
alike.

As to TN finances, the group pointed out
that other nations provide up to approxi-
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November 11, 1971, be printed In the
REecorp at the conclusion of my remarks.
There heing no objection, the article
was ordered to he printed in the REcorp,
as follows:
FoEs 3taAlLL OTEPKA CONFIEMATION
{By Wilard Edwards)

WASHINGTON, November 10.—Some quality
in Otto P. Otepka—perhaps 1t is his invinei-
ble calm under fire—has always provoked
his opponents to extremes.

The former security chief of the State De-
partment was the victim of isolation, sur-
velllan¢e, phone-tapping and perjured evis
dence during his successful, siz-year fight
(1063-1060) against dismissal on trumped
up charges.

He seemed to have won vindication in 1969
when President Nixon nominated him to a
short term on the Subversive Activities Con-
trol Board and the Senate confirmed the ap-
pointment, 61 to 28, in June.

But when that term ended Aug. 6, 1070,
and Nixon reappointed Otepka to s full flve-
year term, his foes began engaging in ob-
structive tactics which have prevented the
Senate, ever since, from recording its will,

Nearly six months ago, the Senate Judi-
ciary Committee, after hearings, recommend-
ed Otepke’s confirmation. Customarily, such
commlittee indorsements are submitted to the
Senate for & vote within a few days.

This one has remained on the Senate cal=-
ender and will remsain there, according to
reliable report, perhaps not to be acted upon
before the November, 1972, elections when,
Otepka’s antagonists hope, a successor to
Nixon will be elected.

Dilatory maneuvers are not new to the
Senate and sometimes command approval,
but this one, under scrutiny, lacks & prag-
tical purpose since it does not prevent
Otepke from continuing to serve, The law
insures his tenure until a successor is pro=
vided,

The delay, tbus, 1s regarded by many in the
Senate as a petty and spiteful exercise. It
merely gerves to Xeep in e kind of legalized
limbo an official who made powerful enemies
during the Eennedy and Johnson adminis-
trations who are still in the State Depart-
ment under the Nixon administration.

Sen, Mike Manafield (D., Mont.}, the majors
ity leader and technlcally responsible for en-
tombment of the Otepka nomination, is
evasive when asked for the identity of sena=-
tors responsible for denylng the Senate a
vote on it. One of those under susplcion is
Sen. Edward M. Kennedy (D., Mass.}. His
brother, Robert, the late attorney general,
was one of the first to tangle with Otepka
over security procedures eight years ago.

Altho the anti-Otepka campaigh began
more than a year ago, his opponents are now
privately advancing a new excuse for delay-
Ing a Senate vote. They compare the Otepka
case to that of Daniel Elisberg who ans
nounced that he gave classied documents
(the Pentagon Papers} to newspapers anhd
who s now under Indictment for this act.

Unless and until Ellsberg is cleared, a small
group of senators is reported arguing, no
Senate vote on Otepka should be permitted.

Whet are the facts in this Ellsberg-Otepka
analogy?

Ellsberg, by his own account, leaked to the
press an estimated 7,000 pages of cleszified
informsation. It was published without gov-
ernment knowledge or approval, A grand jury
labeled this act *conversion to private use of
government documents,”

Otepka, called upon the Senate Internal
Securlty Subcommittee to provide evidence
in answer to sworn testimony dlsparaging his
character, supplled two confidential papers,
eight pages in length, t0 prove the testimony
whas false, These papers, entrusted to recipl-
ents officially quallfied to receive them, were
oxamined in closed session, They were not
published.
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Otepka, by the State Department’s own tes-
timony, never violated security., The courts
will eventually determine if Ellsberg did,

Meanwhile, on the basis of clalmed sim-
llarities between the two cases, the Senate
18 being deprived of the right to vote its
judgment on a Presidentlal nominee recoms-
mended for approval by one of its own com-
mittees,

NOMINATION OF WILLIAM REHN-
QUIST TO THE SUPREME COURT

Mr. FANNIN, Mr. President, William
Rehnquist has been and is, above all, a
man who bhelieves deeply in the Con-
stitution and the rule of law. I do not
believe, and everyone who knows him
cannot believe, that he would have par-
ticipated in any activities that would dis-
courage legally registered and qualified
voters from participating in elections.

I understand that two afidavits have
been signed by persons in Phoenix alleg-
ing that they believe William Rehnquist
was Involved in the harassment or in-
timidation of black voters in an election
in the 1960°s.

Mr. President, these affidavits are
mighty fllmsy and strangely vague. It
now s unclear whether the alleged
haressment occurred In 1968 as first con-
tended, In 1962 as later stated, or In 1964
as In the current version.

It also is apparent that the persons
who say they were harassed are no more
certain about who it was that harassed
them than they are of the date when it
occurred.

We do have the word of a highly re-
spected Arizone Superlor Court judge,
Hon. Charles L. Hardy, who has told the
Judiciary Committee by letter that in
1962 Rehnquist had volced disapproval
of a Republican challenger who was us-
ing disruptive practices at a polling place.
Judge Hardy is & Democrat who worked
for his party in the 1962 election.

Mr, President, to shed further light on
this matter, I ask unanimous consent to
have printed In the Recorp an article
from today’s Arizona Republlc concern-
ing the intimidatlon charge:

There being no objection, the article
was ordered to be printed in the Reconmp,
as follows:

DoUBT CAST ON VOTER INTIMIDATION CHARGE
{By Clarence W. Balley)

One of the two Phoenix Negroes who
charged that Supreme Court nomines Wil-
lam Rehnquist had harassed Phoenix voters
In 1964 asserted last night he “didn’t know”
who had asked him to submit an affidavit
making the accusation.

After repeated quizzing, Jordan Hairls, of
1846 W. Apache St,, finally sald he was asked
to do it by “some of the politiclans” he
knew, but he Insisted he didn't know the
name of the person who made the request,

At the same time, Judge Charies Hardy of
the Maricopa County Superior Court threw
doubt on the validity of the harassment
charge In an interview reported by the Asso-
clated Press.

Harris’ affidavit asgerted Rehnquist was at-
temptlng to meke three voters at Bethune
Prectnot rectte portions of the Constitution
before voting, He sald he srgued with Rehn-
quist and “We then engaged inh a struggle and
the police were called in.”

Hearrls aaid Robert Tate, of 047 W. Watkins,
came to help him when the struggle hegan.
Efforts by The Republic to reach Tate last
night were unsuccessful.
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Phoenix Police Capt. Charles M, Marks, of
the speclal operations bureau, last night
checked department records and sald he cowld
find no report on the alleged polllng place

fracaa,

*“I can't find anything that would substan=
tiate that,” Marks said. “I'm not saying it
didn’t happen, but it it did it wasn’t re-
ported to us , . . we have no record of it.”

The AP reported Judge Hardy sald in sn
interview that he advised Democratic Party
chaltengers and poll watchers in the same
years that Rehnquist advised Republicans,

Hardy sald theré was an inc¢ident at Beth«
une Precinet in which s Republicah chal-
lenger got Into e pcuffle and was escorted from
the polling place by two sherifi’s deputies,
But the judge sald 1t was in 1962, not In
1964, and the challenger was not Rehnquist,

“L have nothing to hide,” Harris told The
Arizona Republie, although he declined to
tell his age or to answer a number of other
routine questions about himself.

Some of the details of his life came to light
upon examination of files of past news stories
published in The Republic and The Phoenlx
Gazette,

One showed that in March, 1964, Harris,
then 62, admitted In Marioopa County Su-
perior Court that he had sold beer to a 18-
year-old youth. At the time Harris was the
owner of the Friendly Seven Food Market, at
1863 3, Seventh Ave.

He was fined $500 on & plea of guilty to
selling spirituous liguor to a minor. Judge
Henry 5. Stevens sentenced Harrls and al-
lowed him to pay of his fine at the rate of
$50 per month,

At the time of his plea Harris acknowledged
a prior conviction for a simllar offense, in
1950.

Newspaper records then showed that Harris
had been a rallroad cook. Last night Harrls
sald he had once worked for the Atchison
Topeka & Santa Fe Railroad, but he declined
to tell a reporter whbat kind of job he had
at the railroad.

Another story in The Republic shed more
light on Harris® past. It was a Sept. 15, 1961
news account of his being severely wounded
in the ahdomen by & bullet fired by an irate,
31-year-o0ld woman whose $107 welfare check
Harrls cashed, withholding $31 he said the
woman owed on her grocery bill,

CHINESE ACTIONS IN THE
UNITED NATIONS

Mr. THURMOND. Mr. President. much
has been said on the floor of the Senate
already about the diplomatic defeat
which was inflicted on the United States
by the United Nations in the vote ex-
pelling the Republic of China and install-
ing the Peking regime in its place. At that
time I pointed out how the United Na-
ticns would become even more of & base
for subversion in which the Communist
groups of nations would have the power
to cause the United Nations to act against
the interests of the United States when-
ever they so desired.

Less than a month has gone by, and
already we are withessing the practical
fruit of that tremendous defeat. The
Chinese delegation has been seated, and
their first speech has consisted of a
harangue against the United States and
its allles despite the fact that prepara-
tions are going forward for the Presi-
dent of the United States to visit Pekina.

Mr. President, full accounts of that
Chinese speech were published in the
New York Times and the Washington
Post of November 16, 1971. I ask unani-
mous consent that these accounts be
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mounting the most vigorous water pollu-
tion abatement program we can, and I
believe the Water Quality Standards Act,
Tecently passed by the Senate, represents
Just such an effort.

The report also supports a point I have
made repeatedly, We need more knowl-
edege of the specific effects of varying
levels of pollutants on the marine en-
vironment and on human life,

Mr. Farrington's study disclosed the
presence of petroleum hydrocarbons in
shellfish in Narragansett Bay. But we do
not really know what this means in terms
of the shellfish population or human
health, because we have no standards of
permissible levels of hydrocarbons In
shellfish,

It is ironic that a few miles from
Narragansett Bay is the National Marine
Water Quality Laboratory, charged with
the responsibility for developing marine
water quality criteria. That laboratory
is laboring in grossly inadequate, tempo-
rary quarters, even though Congress ap-
propriated money 9 years ago for modern
facilties.

The Senate adopted my amendment
to the Water Quality Standards Act,
requiring that this laboratory be bullt,
I hope the administration now will not
wait for final passage of that bill, but
will proceed as quickly as possible with
the construction of this vital research
facility.

There being no objection, the report
was ordered to be printed in the RECORD,
as follows:

HYDROCARBONS FOUND 1N NEW BaAY AREAS

Hydrocarbons, possibly derived from petro-
leum products, have been found in sediments
and clams ln parts of Narragansett Bay con-
sldered unpolluted up to now.

John W. Parringtoh, who has completed
requirements for & doctoral degree in ocean-
ography at the University of Rhode Island,
sald in a recent paper thaet some areas of
Narragansett Bay, including areas in the
West Passage where the waters are desig-
nated as unpolluted and shellfishing 18 not
restricted, may be chronieally polluted with
oil. Mr, Farrington delivered his paper at the
University of Delaware.

Sources of the oll inelude sewage treatment
plants, storm sewers, reperted small spills
from tankers and Naval vessels, and motor oil
from small craft, he said.

“The presence of this oll ralses the ques-
tlon of the potential danger to shellfish
consumers,” Mr. Farrington said.

He emphasized, however, that theére are no
standards of permissible levels of hydro-
carbons in shellfish. Nor is it known that the
hydrocarbons found in the shellfish in the
bay could have any adverse effects on
humans.

Toxicological studies are now being ini-
tiated by the Food and Drug Administration
{FDA) to determine the potentisl danger of
hydrocarbons to humans, according to Dar-
rell Schwalm, a shellfish consultant to the
FDA in Boston.

He was among the URI, federal and state
officials who attended a meeting at which
Mr. Parrington discussed his findings at
URI's Narragansett Bay Campus last Friday
{Nov. b).

Other participants of the meeting Included
Dr. Clarence M. Tarzwell, director of the Na-
tional Marine Water Quality Laboratory 1n
West Kingston; Carleton A. Maine, chief of
the division of water supply and pollution
control in the state Department of Health;
John N. Cronan, deputy chief of fOsh and
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wildlife in the state Department of Natural
Resources; Capt. James Verber of the Public
Henlth Bervice at Quonset; Dr. John A.
Knauss, provost for marine affairs at URI;
Stuart O. Hale, assistant to the provost; and
Dr. James G. Quinn, assistant professor of
oceanography under whom Mr. Farrington
did his graduate work at URI. Dr. Quinn is
the co-author of Mr. Farrington's paper.

Mr. Farrington estimated that about 75
miilion gallons of hydrocarbons are dis-
charped Into the country’s coastal waters
every day through sewage effluents.

His research points up the fact that it is
becoming more critical to ““watch what we
allow to be discharged from our sewage out-
falls,” Dr. Quinn said.

Hydrocarbons are an important group of
organic compounds contalning only hydro-
gen and carbon in varied structural com-
binations.

Hydrocarbons were found in shellfish taken
in three locations and sediments from eight
locations coverlng an area starting at the
Flelds Point and East Providence sewage
treatment plants on the Providence River,
continuing through the upper bay and the
West Passage, and ending off Beavertall at
the southern tip of Conanlcut Island.

As a comparison, samples of hard shell
clams found in Charlestown Pond, a coastal
salt marsh and lagoon area on the south
shore of the state cut off from most sources
of oll pollution, were analyzed and found
to contaln no detectable levels of petroleum
hydrocarbons.

The area around the sewage treatment
plants is designated as polluted and is closed
by the state department of health to shell-
fishing. Due to sewage overflows, the upper
part of the bay is also closed to shellfishing
following heavy ralns, based on fecal coll-
form counts, Most of the West Passage has
been considered unpolluted, however.

Although there are several posslble expla-
nations for the presence of hydrotarbons in
the sediments and shellffish from "unpol-
luted” areas of the bay, Mr, Farrington said
that the most likely sources are in the
petroleum products, such as used oil, in the
sewage efluents of the Flelds Point and East
Providence plants, and in small ofl spills.

Based on analyses of the effluents, Mr. Far-
rington estimates that 350,000 liters, or about
79,450 galions, of hydrocarbons a year are dis-
charged by the sewage treatment plants into
the river. The exact nature of the hydrocar-
bons 1s not known, but the analyses point to
a petroleum source.

The explanation that “best explains the
observed data™ 15 as follows:

Oil in the sewage effluents, coupied with
that in small oil spills, is adsorbed by—that
is, it adheres to the surface of—particles of
matter in the water. Under certain condl-
tions, some 0il ¢an even farm its own particu-
late matier. Most of this matter is then de-
posited on the bottom.

‘While the oil i8 being deposited, it begins
to break down and some constituents dise
solve in the water. Some of the particles with
oll on them are filtered by the hard shell
clam and become incorporated in the clam’s
tissue. The breakdown of the oll slows down
in the clam, while continuing at the same
rate in the sediment. This resulta in the dif-
ference in the amount and types of hydro-
carbons found in hard shell clams and sedi-
ments from the same location.

The concenhtration of hydrocarbons in the
shellfish varies from 94 parts per million of
dry weight near the sewage outfalls to 11
parts per million near the mouth of the
bay.

Dr. Quinn sald that hydrocarbons in shell-
fish tend to build up in the lipids or fatty
tissue, “The next question is what do the
hydrocarbons do to the shellfish biocchem-
ically? We can’t just trust that the animal
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will purify itsell over a period of time,” he
saild.

Research on the effects of hydrocarbons on
1ipid metabolism of sheilfish is continuing at
URI's Graduate School of Oceanography, Dr.
Quinn said.

Mr. Farrington 18 presently conducting re-
search with Dr, Max Blumer, who is continue
ing his study of the eflects of the 1089 West
Falmouth oll spill, as & post-doctoral investls
gator at the Woods Hole Oceanographic In-
stitution.

Mr. Farrington’s paper is based on research
he did at URI for his doctoral thesis over
the past three years. Funding for the project
came from the Environmental Protection
Agency and the Sea Grant Program of the
Commerce Department’'s Natlonal Oceanle
and Atmospheric Administration.

NOMINATION OF WILLIAM
REHNQUIST

Mr. FANNIN. Mr. President, for the
past several weeks, the entire life of Wil-
liam Rhenquist has been subjected to a
microscopic examination. Absolutely
nothing has been discovered that should
detract from his magnificent qualifica-
tions to be an Associate Justice of the
Supreme Court.

We who have known William Rehn-
quist for a number of years knew exactly
what all of the investigations would re-
veal. We knew that Willlam Rehnqulst
is & man of the highest character as well
85 & man with a brilliant legal mind.

Mr, President, my colleague from Ari-
zona (Mr. Gorowarer) summed it up
well in today’s New York Times. I ask
unanimous consent that an article writ-
ten by Senator GorLpwaTeR be printed in
the RECORD.

There being no objection, the article
was ordered to be printed in the Reconrb,
as follows:

“A MaN oF THE HIGHEST PERSONAL
INTEGRITY”

(By BarkRY M. GOLDWATER)

‘WasHINGTON.—Liberal opponents of Su-
preme Court nominee William H. Rehnquist
will never find a more difficult target.

Almost a week of hearings before the Sen-
ate Judiciary Committee plus thousands of
hours spent searching out a lifetime of rece
ords and comments by the Phoenlz attorney
have left nothing to object to except Mr,
Rehnquist’s political views.

It is estimated that never before have so
many journalists, academiclans, legal experts
and others spent 80 much time on the quali-
ficatlons of one nominee.

And what emerges from the thousands of
words, voiced and written, about Mr. Rehn-
quist are these salient facts:

Mr. Rehnquist i1s & man of the highest per-
sonal integrity and professional competence.

Mr. Rehnquist 18 & man who takes the
trouble to see both sldes of all I1ssues to which
he addresses himself.

Mr. Rehnquist is a man who has dernon-
strated himself to be thoughtful and mod-
erate; a man whose bellefs and convictions
are well within the mainstream of this coun=-
try’s thinking.

Perhaps one of the greatest pluses for Mr.
Rehnquist which emerged from a nonstop in-
question by liberal polticlans, commentators
and journalists was his ability to maintain
his polse and temper under the most exe.
treme and trying clrcumstances.

He has proven to friends and critics allke
that he wears pressure well, and 18 & man
of such breadth and balance that his sever-
est critics were had put to find even short
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passages of hils past statements to guote
out of context.

It would be unfalr to say that the Phoenix
attorney 1s & man devoid of political and
social convictions, As an acquaintance of
many years, I know him to be & man who
bellievea that the protection of individual
rights should extend not only to the accused
but also to soclety a8 & whole. He perhaps
could falrly bhe described as a man who he-
Heves ih & system based on ordered justice,
who 18 deeply concerned about threats to our
democratic processes,

Some, but by no means all, of Mr, Rehn-
quist's opponents have lately begun to use
smear tactics in an effort to prevent his con-
firmation. The tactics by now have included
exaggerations of his views, outrlight distor-
tions of his public statements, plus a con-
siderable varlety of viclous labels and char-
acterizations, It may be & measure of des-
peration, but the fact remains that now that
the committee questioning has falled to de-
stroy Mr, Rehnquist’s chances, he Is belng
called a “right-wing zealot,” a “redical of
the right,” a “laundered McCarthylte” and
an “extremist In favor of executive suprem-
acy and diminution of persohal freedom.”

In my opinion, the opponents of Mr. Rehn-
quist overstepped themselves and defeated
thelr own purpose when they selzed on a
casual talk-show clalm that the President’s
nominee was & member of the John Birch
Scoclety. Almost as soon A8 the charge hit the
airways, the nominee flled a sworn state-
ment with the Judiciary Committes denying
that he was now or hed ever been & member
of the Biroh Soclely, Unfair as the charge
wad, the effort of the A.DA. leader, Joseph
Rauh, to use it for smear purpoges may have
tipped the Senatorial scales in Mr. Rehn-
gulst’s behalf.

Rauh’s attempt to ¢ast doubt on Mr, Rehn-
quist’s denial of membership and his obvious
attempt to smear the nominee through a
process of guilt by association blew up right
in his face, It brought from Senator Edward
Eenhedy of Massachusetts, a committee
member with admltted reservations about
the nominee, 4 warning not to spread charges
without evidence. Kennedy further told
Rauh: “You have left an atmosphere that I
think 1s rather poleonous.”

Mr. FANNIN, Mr. President, I also
invite the attention of Senaftors to four
other ¢olumns which have been published
recently in the press, These articles dis-
cuss the Rehnquist homination and the
role of the Supreme Court in general. I
ask unanimous consent to have printed
in the REcorp columns by William F.
Buckley, Jr., James J, Kilpatrick, and
Richard Wilson, and an article by An-
thony Lewis which appeared under a
London dateline in the New York Times.

There being no objection, the items
were ordered to be printed in the Recorb,
as follows:

WouLp BENATE LiBErRALS CONFIRM JUSTICE

CARDOZO?
(By Willlam F. Buckley Jr.)

If one were to ask the question about form-
er justices of the S8upreme Court, “Who 18 the
falrest of them all?’, there would be many
answers: But no list of the great Bupreme
Court fustices of this century would exclude
the name of Benjamin Cardozo. A learned
friend now calls to my attention that not-
withstanding that Cardozo was worshipped in
his day, which iz not that remote (he dled
in 1938), one wonders whether the liberals
in the Benate would nowadays vote to con-
firm & man with such a record.

In brooding over appointments to the
vacancies in the Supreme Court, Pred Gra-
ham, who ocovers the court for the New York
Times, wrote recently, “The suspicion is that
what Mr, Nixon really has in mind i3 a Su-
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preme Court that will quletly attend to its
own Judicial backyard, and will not interfere
with what the other two branches and the
states want to0 do.” That of course is not only
what President Nixon has in mind, but
substantially what the framers of the Con-
stitution had in mind. Certalnly that is sub-
stantially what Cardozo had in mind. And
yet, in recent days, in the New York Times
Prof, Alan M. Dershowitz named Cardozo as
the Judicial exemplar, whom Nixon's cholces
should geek to emulate,

Judge Cardozo always distingulshed be-
tween the function of the legislature and
the function of the court, Soon after being
named to the Court of Appeals, he conctured
in a decigion of that court affirming the con-
viction of Dr. Margaret Sanger for the of-
fense, under the law as it stood, of dis-
seminating birth control information. The
court’s objection, in which he jolined, noted
breath-takingly that 1t was not the buslness
of the courts to consider arguments “touch-
ing soclal conditions and soclological gues-
tions.” These, the court held, were “matters
for the legislature ahd not the courts.”

On this point, Cardozo more or less held
firm throughout his life, the most consple-
uous exeception being his wvote to oondemn
the National Recovery Act as unconstitution-
al, It was the keel of his fudicial philosophy,
singled out by his euloglst, Atty. Gen. Homer
Cummings, &t his memorial service. For Car-
dogo, Cummings sald, that doctrine was not
an “aphorism but a burning truth.”

Cardozo seldom Interfered with state legls-
lation. Although he did on one occaslon In-
validate the sentencing ¢of 8 Communist un-
der an anti-anarchy law, he took pains to
point out that he was observing merely that
8 Communlst Is not an anarchist, that he was
not disputing the constitutional authority of
the state to “protect itself by prohibiting the
teaching of revolutionary doctrine.”

And, in the field of erlminal prosecutions,
Cardozo came face to face with many prob-
lems still being actively debated. For |n-
stance: Do you or don’t you admit evidence
even if it was procured by trespass or other
unlawful means? Cardozo belleved that the
purpose of & trial was to ascertain whether
accused was gullty,

He never held the 5th Amendment as bind-
ing in the state courts, and indeed he did not
consider either it, or even a fury trial, as ge-
nerically indispensable to freedom: *Few
would be so narrow and provincial as to
malntain that falr and enlightened system
of justice was impossible without themn
(trial by jury and the privilege agalnst self-
incrimination) ., . . Justice , . , would not
perish if the acoused were subject to a duty
to respond to orderly inquiry.,” For the rec-
ord, Justices Hughes, Brandeis, and Stone
concurred,

I am indebted to James Jackson Kllpatrick
for a little arithmetic on the Supreme Court's
1970-71 term. The cowrt handed down 121
written opinlons, Twenty-elght of these were
b-to-4 decisions. Of the 28, eight dealt with
statutory questions. The rest were cases aris-
ing under the Constitution. The court con-
servatives won thirteen, 1ost six, and tied one
(U.B. versus Arizona). Burger and Blackmun
voted es one In all 20 cases. On the liberal
side, Douglas, Brennan, and Marshall never
broke ranks, White foined the two conserva-
tives In 16 out of 20 cases, Harlan and Stew-
art in 16 of them, Black in only 9, The ex-
emplary Cardozo, whom Messrs. Powell and
Rehnquist should indeed seek to emulate,
would have Joined the conservative bloe,

—_—

REHNQUISY'S RECORD I8 RESULT OF ADVOCATE
ROLE
(By James J. Kilpatrick)

Nine of the last 12 nominees to the U.S.
Bupreme Court were sitting judges when
their names went to the Senate, It was not
much of & problem to read thelr reported
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opinjons and to get a line on their cast of
Judicial thought.

A more difficulit task {s presented In
getting & line on Lewis P. Powell, Jr. and
William H. Rehnqulst, the President’s noml-
nees for the vacant Black and Harlan seats.
They are active lawyers, one in private prace
tice, the other as government counsel; they
think, speak and act as advocates, Dot as
judges. Thelr high calling has made them
players, nhot umpires, and this role needs to
be kept in mind.

It needs especially to be kept in mind In
the matter of Rehnqulst. He {8 coming un-
der heavy fire just now from a number of
clvil libertarians who are offended by things
he has done or said as assistant attorney
general, He has, for example, been “tough
oh demonstrators.,” He has “supported pre-
ventive detention.” He has “defended a Pres-
ident’s unrestrained power to eavesdrop on
private citizens.” The impression is being
cultivated that Rehnqulst is somewhat to
tbe right of Torquemeada and fust to the left
of Genghis Ehan,

A very different Impression may be formed
from a careful reading of Rehnquist's
speeches and prepared staternents over the
past three years. These make a stack of
papers 4 inches high. To study them is to
gain & picture of advocacy at Jits best—of
argument compelling in its force, but
founded in reason. One also sees Rehnquist,
a8 the quintessential lawyer, living by the
commandment of Canon 6 that his obliga-
tion 18 to represent one’s cllents “with un-
divided fidelity.” His clients, of course, have
been the attorney general and the President.

Yes, he Is tough. He speaks to the Newark
Kiwanis Club on Law Day of *“the new bar-
barians” and he is cool to cold; “I do offer
the suggestion in the area of public law that
disobedience cannot be tolerated, whether
it be violent or nonviolent disobedience. I
offer the further suggestion that if force or
the threat of foree is required in order to
enforce the law, we must not shirk from its
employment.™

He 1s wholly a man of the law: “The mi«
nority, no matter how disaffected or dis-
enchanted, owes an unqualified obligation to
obey & duly enacted law. Government as we
Eknow it could not survive for a day If it per-
mitted any group to choose the laws which
it would obey, and those which it would not
Obey."

In another Law Day address, this one In
Houston, he defends the government’s posi-
tion in the matter of viclent demonstrators.
He hes no apologies for sweeping them up:
“I suggest to you that, quite contrary to the
views expressed by the defenders of ihe
radicals, these acltlons of state and federal
governments are only the most minimal sort
of responses to very intense and serious prov-
ocation, and that these actions on the part
of the government are not only thoroughly
defensible but absolutely necessary. They are
absolutely necessary not only for the preser-
vation of order, but for the preservation of
lberty itself. . . . We must not equate dis-
sent with disloyalty. . . . But I would Iike to
pose the corollary that Deither should we
equate destruction with dissent.”

Time after time, one finds Rehnqulst de-
fending “the balancing approach,” and “the
reasonable approach.” In a speech at Tempe,
Ariz, In December 1970, he provided a su-
perb defense—agree or disagree—of the case
tor “preventive detention,” He ig constantly
remarking that “all or nothing” solutions
cannot be accepted. He 18 conwemptuous of
the excesses in federal surveillance activities,
These at one point “rather clearly got out of
hand.”

Rehnquist 18 not the most Lelicitous writer
one might encounter. He splits lnfinittves,
He mangles verbs. He fatls into the “may or
may not” constructions that smack of re-
dundancy. He has not mastered the dlstinc-
tion between “less than™ and “fewer than.”
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The syntax la not so important. Rehnquist,
on his advocate’'s record, offers a brilllant in-
tellect and & scholar’s patience. On the court
he may disappoint Nixon and he will dis-
appoint me, but he promises to make a tre-
mendous judge.

REuNqQUistT UNDERScORE3 IDEOLOGICAL Issom
(By Richard Wilson)

The nomination of Willlam Rehnquist as
8 justice of the Unlted States Supreme
Court presents the lasue hetween President
Nixon and the Democratic Senate majority
in a unique and direct way,

No fringe questions cloud the issue. Rehn-
quist’s record as a lawyer is without blem-
1sh, No reproach arisés from his personal
Ufe, his Anancial affairs, or his intellectual
qualifications.

Rehnquist 1s an activist conservative. It
does not wash that In the Justice Depart~
ment he merely did a lawyer’s duty as an
advocate of his client's cause. The record
shows that he dld so with the force of con-
viction, His record a5 a private lawyer equal-
1y supports the conclusion that he has ar-
ticulated the rational conservative position
a8 a belilever, and by no means in the sense
that a lawyer might defend an sccused mur-
derer whom he suspected, in his heart, t0 be
gullty.

A vote agalnst Rehnquist in the Senate,
therefore, must be based largely upon op-
position to his politico-legal philosophy as
revealed in his record as a lawyer. Is this a
group basis upon which to oppose a Presi-
dent’s nomination of & Supreme Court jus-
tice?

There is no use saylng that lawyer-trained
senators are above basing their votes oh such
differences. If Willlam Kunstier were to be
nominated to the Supreme Court he would
be opposed &s & dangerous radical who could
not be trusted as a judge. It is precisely the
difference between a Rehnquilst and & Eunst-
ler which makes the point. Rehngulst re-
spects the processes of law and Eunstler
does not.

If innocence of all politico-legal doctrine
or ideology were to be made the definitive
qualification of a Supreme Court justice, the
court would not have seated Charles Evans
Rughes, Earl Warren, Hugo Black, Felix
Frankfurter and others, Hughes was governor
of New York and a candidate for President.
Warren was governor of Callfornia and a
candidate for vice president. Both were Re-
publicans and adhered to a certain political
philosophy,

Black and Frahkfurter were lberalz In
their time and very active as such. That was
a4 major reazon why they were appointed to
the court. Others were appointed for the
same controlling reason, One law school dean
came to prominence as & supporter of Frank-
lin D, Roosevelt’s court reorganization plen
and he was subsequently appolnted to the
court,

A spehator must judge whether or not a
nominee's past record of advocacy and his
polifical orlentation is such as to disq
him from being & fair and able judge weigh-
ing all sides of an issue. Falremihded and
able men often come to different conclu-
glons, as the SBupreme Courd illustrates very
often, Justices supposed to be “llberal” or
“conservative” often end up the opposite or
somewhete In between.

President Nixon hes placed on the scales
by which a senator weighs & nominee’s quali-
fications the idea of “sirlet construction” of
the Constitution. Just what this phrase
means is beyond clear definition. It might be
sald that under strict constructlon of the
Constitution the President of the United
States could not conduct the Vietham war
without direct congressicnal authorization
and declaration, Would Nixon agree to that?
Even the wsirict constructionists on the
Burger court evidently do not.
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Strict constructionlsm has become & code-
phrase for Inflexible adherence to the past
which Nixon himself negates nearly every
day in his executive policles. It was a mis-
take to Introduce the ldes, for the court 1a
compelled to move with the times as it
did so dramatically In the school desegregn-
tion cases. In these cases the strict construe-
tion of the Constitution changed the cen-
turies-old pattern of American life,

The current need is not for those trapped
by the past, but for men with minds of
penetrating depth unswayed by shibboleth
and fixed concepts. Rehnguist brought that
kind of a mind to the problem of legally
rationalizing opposition to long prevadling
concepts which were supposed o be “llberal”
and therefore sahotified, as was the separa-
tion of the races 30 long sanctified.

50, & senator who votes agalnst Rehnquist
must say to himself: “Thls mah Is qualified,
evidently brillant, capable of growth, and
with an enviable grasp of the law. But I
cannot support him because he doesn't fit
my definition of a liberal.” Experience shows
this 18 & poor way o measure judicial quali-
fleation.

[From New York Times, Nov. 11, 1971)
AFTER REHNQUIST
(By Anthony Lewlis)

LoNpoN.—The problem now troubling
American liberals in the nomination of Wil-
lam H. Rehnqgulst to the Supreme Court was
foreseen years ago by Judge Learned Hand.
In his Holmes Lectures at Harvard he sald:

“In so far as it 1s made par of the duties
of judges to take sides In political con=-
troversies, thelr known or expected convie-
tlons or predilections will, and Indeed should,
be at least one determinant in their appoint-
ment.”

Judge Hand was not using the word “polit-
fcal” in 1ts narrow partisan sense., If our
Judges are to decide controversial national
1ssues In the guise of lawsults, he was saylng,
then they will be chosen in part for thelr
ideclogy.

It 1s dificult for Iiberals to deny the
premise. They know that for years they
cheered the Bupreme Court on as it advanced
values of which they approved, Now a con~
servative President wants judges with differ-
ent values. Is it logical to deny him that
powet, or even democratic? After all, the
Presidential appointing power s the only
means of seeing that the Court even distantly
reflects the changing outlook of the coun-
try—as it must.

From this 1t followe that a President,
should be aliowed ample 1deological scope In
choosing a Supreme Court fustice. There are
limits-—a racist would be disquallfled—but
they are broad. And so, many Senators who
entirly disasgree with Mr. Rehnquist's right-
wing ideas will nevertheless properly vote for
his confirmation,

But a more besic lssue will remain—the
one that really interested Judge Hand. That
is the issue of the appropriate limits on the
Judictal function. Should judges be desaling
with heated social and economiec contro-
versies? Or should they limit themselves to
tamer matters of more traditional iaw?

In recent years it has gone out of fashion
to ask such questions. Mr. Justice Pranke-
furter's plea for judicial self-restraint seems
long ago and far away. Few seem to remem-
ber the terrible lesson of the 1920°s and
1030’s, when seli-wliled judges almost de-
stroyed the Supreme Court.

Instead we have what could be called the
neo-realist view. It was put with candor In
1058, the same year as Judge Hand’s lectures,
by Prof. Charles L. Black of Yale:

‘““We are told that we must be very careful
not to favor judiclal vigor in supporting
clvil Ubertles, because if we do we'll be
setting & bad precedent, Latéer on, we may
get & bench of [conservative] judges ., ..

41691

{but] suppose the present Court were to
shrink from vigorous judicial action to pro-
tect civil liberties. Would that prevent a
Court composed of latter-day McReynoldses
and Butiers from following thelr own views?”

Professor Black's rhetorical question ex-
pects & negative answer, but it 1s not so
clear that restralnt on the part of a liberal
Court would have oo effect when the pen-
dulum swings, Certainly Brandels, the great-
est intellect who ever sat on the Bupreme
Court, thought otherwise. Agailn and again
he held back from results that he person-
ally destred because he thought he would en~
courage other judges to push thelr views In
other cases,

Of course there 1s no convenient formuls
to set the limits on the judicial function.
Every judge will have his own deep Instincts
about the values essential {0 the American
system. Brandels deferred to most legisla-
tive judgments, however foollsh they ap-
peared, but not when it came to freedom of
speech or privecy: He thought they were
too fundamental to the whole constitutional
scheme,

The justices of the Warren Court did not
decide the great cases as they did out of
sheer perversity, as some of the sillier critics
seem to think; they were carryilng out what
they perceived to be thelr duty. If they had
changed their minds because they anticl=
pated adversé reaction, they might have
been said to lack courage.

The Warren Court is to be oritiolzed not
for its motives but, occasionally, for its
judgment. It overreached from time to time,
For me the outstanding example was the
Mirandae case: A narrow majority, without
convincing basis in history of expert cohe
sensus, read a particular code of police pros
cedure into the general language of the
Constitution,

Judicial intervention on fundamental 1s=
sues 18 most clearly justified when there I8
no other remedy for a situation that threat-
ens the natlonal fabric—when the path of
political change s blocked. That was the
case with racial segregation and legislative
districting; it was not the case with Miranda.

Judge Hand would have excluded all such
matters from the courts, but that remedy
would be too drastic. We have long sinoe
come to rely on the Supreme Court as an
easential medium of change in our rigid con~
stitutional structure. What we can ask of the
judges is modesty, a quality required not
only by man’s imperfection but by the fragile
nature of the judiclal institution.

FORCED BUSING AND THREAT TO
NEIGHEORHOOD SCHOOLS

Mr, SPARKMAN. Mr. President, In
this day, when so many of us throughout
the whole Natlon are concerned with the
threat against our neighborhood schools
and with the problem of forced busing, it
is good to read such an editorial as pub~-
lished in the Mobile, Ala., Press Register
of Sunday, November 14, 1971, I think it
is a flne analysis and cross-section of
views throughout the country,

I ask unanimous cohsent that it be
printed in the RECORD,

Thera belng no obfection, the article
was ordered to be printed in the REcorp,
as follows:

BusNGg BY FoRCE LosEs GROUND FaAsT

If the trend of attitude on the lssue con-
tinues, it soon may be difficult to find & volce
anywhere In the nation that will speak out
unreservedly in favor of the political atrocity
of busing school children by federal force
for racial purposes,

The Gallup Poll and other recent surveys
have shown the great strength of public
opinjon against that atroeity.
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SENATE—Thursday, November

The Senate met at 8:30 a.m. and was
called to order by the Acting President
pro tempore (Mr. METCALF).

PRAYER

The Chaplain, the Reverend Edward
L, R. Elson, D.D., offered the following
prayer:

For Thy mercies which are new every
morning, we give Thee thanks, O Lord.

For Thy erace which restores both
body and soul, we give Thee thanks,
O Lord.

Teach us the ancient truth that they
that wait upon the Lord shall renew their
strength, Make us to know when to wait,
how to wait, and for what to wait. Teach
us when to speak, when to pray, when to
remain silent, and in all we do to glorify
Thee.

O Lord, be with our Nation. Save us
from all that defiles or corrupts or any-
thing which tarnishes the national char-
acter. Restore morality and virtue. Send
a revival of religlon cleansing and re-
deeming that this “one nation under
God” may he revealed in every thought,
word, and deed.

In Thy holy name we pray. Amen.

THE JOURNAL

Mr. MANSFIELD. Mr. President, I ask
unanimous consent that the reading of
the Journal of the proceedings of
Wednesday, November 17, 1971, be dis-
pensed with.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

VIETNAM

Mr. MANSFIELD. Mr. President, I ask
unanimous consent to have printed in
the Recorp the lead editorial published
in the Billings, Mont., Gazette of Novem-
ber 11, 1971, and also a column in the
Hungry Horse News of November 12,
1971, which was taken from the Montana
Kalmin, student newspaper at the Uni-
versity of Montana.,

There being no objection, the editorial
and column were ordered to be printed
in the REcorp, as follows:

Ger OUT oF VIET, GET COMPLETELY OUT

President Nixon 15 expected to announce
the withdrawal of the last combat division
from Vietnam soon. At the peak of U.8, in-
volvement In 1968, there were nine full divi-
slons plus two brigades equal to two other
dvisions in that torn Aslah nation.

After the pullout, expected to be early
1872, there will remaln 40,000 U8. support
troops, Including fighter-bomber sgquadrons,
helleopter, artillery, logistics and support
units.

The withdrawal is welcome., The war re-
mains unpopular, and a deepset infection in
the flesh of the Republic. The question 1s
whether Mr, Nizon will dare to take the final
step: total withdrawal of the remalning
units,

We hope he will. The Gazette favors an
unqualified withdrawal from a war we should
never have plunged into Iin the fArst place.
The South Vietnamese seem to0 have thelr
nation stabilized, and the Viet Cong have
been reduced to guerrillas warfare. Thus the
Hime 1z propitious for concluding the war.

The danger in leaving even support troops
in Vietnam is that they will pose a continu-
ing temptation to escalate the struggle once
agaln. If the struggle goes badly for the
Bouth Viethamese army, or if the remalning
American units are suddenly beseiged by &
revived North Vietnamese force, it could be
the Gulf of Tonkin all over agaln, with the
deployment of massive mllitary force to go
to the relief of the remalning Americans,

The Gazette feels that a clean break is
necessary: 1f, as administration officials keep
insisting, the South Vietnamese ard strong
and viable, then our presence will not be
necessary.

Fueric OrINION LETTER
(By Thomas Binsted)

Two vears and four days ago, Mike Gilbert-
son died in a rice paddy, twenty mliles south
of the DMZ, Republic of Vietnam., On that
day, I stood and I watched the blood and the
screams and the life pour from his body.

Mike died in the manner of a scared nine-
teen-year-old boy, He screamed and cried
and he called for his mother, Not at all like
on television. Not at all like the characters
between the covers of a Sgt. Rock comic
book, Mike died a very real death.

To a good many people in the United
States, Mike did not die, Neither did the 13
others who were Killed that day. They were
killed that day. They were merely statistios
stuck on the back pages of the newspaper
near the comic strips.

It's lronle that Mike's death came so close
to Veterans Day—a day on which we cele-
brate our young men for their service to
their country. The irony is two-fold. First,
Mike was a draftee and one that didn't want
to serve his country in that particular man-
ner, Becond, he did not serve his country by
dying in Vietham. Mike died without rea-
gon or cause.

It's important that I remember Mike; he
was my friend. It's important that you re-
member him, too; he was a person.

ORDER OPF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Does the Senator from Pennsyl-
vania seek recognition?

Mr. SCOTT. Mr. President, I have
nothing worthwhile to say at this mo-
ment. I hope that my example of re-
straint may be followed.

Mr. BYRD of West Virginia. Mr. Presi-
dent, will the Senator yield?

Mr. SCOTT.Iam glad to yleld.

COMMITTEE MEETINGS DURING
SENATE SESSION

Mr. BYRD of West Virginia. Mr, Presi-
dent, I ask unanimous consent that all
committees be permitted to meet during
the session of the Senate today.

The ACTING PRESIDENT pro tem-
pore. Without objection, it is so ordered.

ORDER OF BUSINESS

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sena-
tor from Florida (Mr. CHiLES) is recog-
nized for not to exceed 15 minutes.

(The remarks of Mr. CHILES whenh he
introduced 8, 2872 are printed in the
Recorp under Statements on Introduced
Bills and Joint Resolutions.)
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The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Sen-
ator from Arizona is recognized,

THE JUDICIAL PHILOSOPHY TEST
AND WILLIAM REHNQUIST

Mr, GOLDWATER. Mr. President, in
a very few days the Senate will mark
a historic occasion by undertaking to
offer its advice and consent, on the nomi-
nations of the 8%th and 100th Justices
ever to sit on the Supreme Court of the
United States. As we are about to embark
upon this momentous event, we can wit-
ness once again, as has occwrred often
in our Nation’s past, the efforts by a few
Members of this body to scrutinize and
judee a nominee solely on the basis of
his political philosophy.

Mr. President, the advocates of the use
of this criteria make no bones about it;
they are concerned with knowing whether
or not a nominee’s judicial and political
philosophy fits the same mold as their
own views on social issues of the day.
This position became evident, at the re-
cent nomination hearings held by the
Judiciary Committee, in the ground rules
laid down by four liberal members of
that committee.

Mr. President, as I sat at the witness
table, accompanying William Rehnguist
and hearing his critics, I thought about a
recent poll of scholars undertaken by
Life magazine which rated 96 prior Su-
preme Court Justices! I wondered how
the 12 selected as “great” would have
fared under the liberal-oriented criteria
of those Members now challenging the
philosophy of the man who is to be seated
as the 100th Justice on the High Bench.

It would be interesting, I thought, to
take a look at the words and deeds of
these 12 great Justices and see how they
might stack up against the test used by
the current liberal wing of the Senate,

I might say, Mr. President, that my
legal assistant, Mr. Terry Emerson, a
brilliant law scholar, compiled this paper
for me.

For example, we might inspect the
record of an early Justice who is halled
today for his stands in solitary disagree-
ment with his colleagues agalnst segrega-
tion, a man who is well known today for
his assertion that “Our Constitution is
colorblind.” 2

And yet, prlor to serving on the Court,
this Justice had been a member of a
slaveowning family in Kentucky, a bit-
ter foe of the Civil War amendments,
and a critic of Federal civil rights legis-
lation.® In 1854 he began his polltical ac-
tivities by joining the Know-Nothing So-
ciety, a secret organization having for its
purpose the restriction and destruction
of the influence of foreigners and Cath-
olic priests in our political affatrs.4

In 1859, upon being nominated for a
congressional seat, he set out to prove
himself the more devoted defender of
property rights in slaves. He not only
endorsed the holding of the Dred Scott

Footnotes at end of article.
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decision that Congress lacked power to
exclude slavery from the territories, but
he claimed that the case meant that Con-
gress was dutybound to pass laws for
the full protection of the rights of slave.
owners.®

Later, running for election as attorney
general of Kentucky, he denounced Pres-
ident Lincoln’s promulgation of the
Emancipation Proclamation and came
out strongly against the 13th amendment
to the Constitution abolishing slavery.®

Once he became attorney general, this
Justice argued several cases involving
slave issues and civil rights. In Com-
monwealth v. Palmer,’ he prosecuted a
Union general for being gullty of the
crime of aiding slaves to escape. In Bow-
len v. Commontealih,? he asked the Een-
tucky Court of Appeals to overturm a
lower court declsion which had permitted
the introduction of Negro testimony
against a white defendant indicted for
larcency.

‘We might also observe that in the 1865
elections for State legislature this jn-
dividual took the stump in support of
“s thorough union of all citizens who
are opposed to the admission of the
Negro to the ballot box or to the enjoy-
ment of other political advantages.”*

He is, T should mention, none other
than John Marshall Harlan, author of
the famous dissent in the Supreme Court
decision of Plessy v. Ferguson,

Turning to another early Justice,
whose background may cause some
ralsed eyebrows, I might discuss a gen-
tleman of whom it is said:

Judged by the standards of the present
day, or even by those of 18th century colonilal
America, he was given & paltry foundation
in the law.

In fact, an authoritative, new biog-
raphy of all Justices of the Supreme
Court up to 1969, states that the extent
of his formal education included 6 weeks
of attendance at George Wythe's law
lectures at William and Mary and some
reading from Bacon’s Abridgement, and
that was all.* This future great was both
a slaveholder himself and an official of
the American Colonization Society,
which was dedicated to the transporta-
tion of free Negroes back to Africa.

It 1s particularly siriking to notice
that 7 years before the famed decisior
of Marbury v. Madison,™ this Justice had
argued hefore his future tribunal that
“the judicial authority can have no
right to question the validity of a law,
unless such a jurisdiction is expressly
glven by the Constitution,” a conferral
which he knew was not expressly grant-
ed.” Yet, in 1803, it was he who ruled in
Marbury v. Madison that an act of Con-
gress was unconstitutional, & move that
is considered perhaps the most im-
portant decision in Supreme Court his-
tory. Of course, I am referring to the
unanimously recognized great, Johm
Marshall.

Here we have a man who in his pre-
Court, days argued vehemently that the
Court could not review and veto acts of
6 leglslature and then, who twrned
around 7 years later, and wrote the most
famous declsion of his career by holding

Footnotes at end of artiole,
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that the Court could do this very thing.
We might remember this incident when
we hear criticisms made of the positions
taken by Mr. Rehnquist as an advocate
for the U.8. Government or as & pri-
vate practitioner on behalf of hls pri-
vate clients.

Next we might review the history of
another Chief Justice. Like Marshall,
this one, too, was a member of the Col-
onization Society and was born into a
slave-owning family. A descendant of a
prominent Maryland Tidewater family,
he sided with rural area representatives
as a member of the Maryland Legisla-
ture and remained a State’s-rights man
in that body»

Once, as attorney in a case, the future
Chief Justice argued:

The Afrloan race in the United States,
even when free, are everywhere a degraded
class, The privileges they are allowed to en-
joy are accorded to them as a matter of
kEindness and benevolence rather than of
right.4

Later, as Attorney General under Pres-~
ident Andrew Jackson, he rendered opin-
ions which repeated his view that slavery
was basically a problem for the States
alone; except that he allowed that the
Government might pass fugitive slave
laws upholding the property rights of
Southemers.®

During this same period he gave some
suggestion that a Court headed by him
might abdicate its right of judicial re-
view, He said:

The opinion of the judges has no more
authority over Congress than the opinion of
Congress has over the judges and on that
point the President 1s independent of both.®

In these days of marked contest by
Congress to reassert its role in relation to
that of the President, imagine how these
words would go over with our liberal
friends. In similar manner, the spokes-
men for eivil liberty would undoubtedly
be horrified at the following words writ-
ten by this future Justice upon the occa-
sion of hearing about a riot caused by
workingmen whose savings had been
wiped out a year before by the collapse
of a Maryland bank. He wrote his son-
in-law:

There cught not to have been a moment’a
hesitation about the use of fire arms, and the
firm and free use of them the moment that
force was sttempted by the mob. The firat
stone thrown , . . should have been the
signal to fire.

So sald Roger Brooke Taney in 1835

Shades of Kent State and Washing-
ton’s May~-Day disturbances, can you pic-
ture how this inflammatory message
would be received by Joseph Rauh and
other radical spokesmen were they to he
expressed today?

Mr, President, the last Justice selected
from the 1800’s leaves little t¢ grasp in
examining his pre-Court history. As the
youngest person ever to sit on the Su-
preme Court, his prior record did not of-
fer much opportunity for making distinct
marks of his philosophy.

The one and only case which brought
this attorney to national attention was
one in which he was retalned to uphold
the money Interests of Massachusetts
speculators in lands which they had
snapped up from a corrupted Georgia
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Legislature.” According to the authorita-
tive four volume biography on Justices of
the Supreme Court by Friedman and
Israel, the young attorney thus began
“the work he was to complete as a
judge—a transformation of the contract
clause of the Constitution into a bastion
for the rights of property.” *

In view of the sparseness of material
on this individual in his pre-Court life,
I am taking the liberty of mentioning his
view on an important political question
which he expressed 9 years after taking
his seat on the bench. I use this refer-
ence only because it was made in the
constitutional convention of Massachu-
setts relative to the composition of the
State legislature in which he had earlier
been a member and because his remarks
seem to reflect a long-held position.

When the convention reached the is-
sue of determining the basis of repre-
sentation in the State senate, he rose
to attack the idea that population should
serve as the basis of seats in the senate
rather than the amount of taxation de-
rived by each county. He said:

Cases may be easily supposed, in which,
from the peculiar state of soclety, such a
basis would be universally deemed unsafe
and injurious, Take & State, ... where
there are five or ten thousand wealthy per-
sons, and 00 or 100 thousand artisans, re-
duced to a state of vice, and poverty, and
wretchedness, which leave them exposed to
the most dangeroue political excitement, , ., .
Who would found a representation on such a
population, unless he intended that all prop-
erty should be a booty to be divided among
plunderers? 2

Elsewhere in the same speech the Jus-
tice, whom I shall reveal as Joseph Story,
said:

Theé more humerous the body the greater
the danger from 1its movements . . @

Now where, I must ask, in these views
15 the spirit of human compassion that
liberal critics deem necessary in candi-
dates for the High Bench?

Let us turn now to 20th century men
who have been chosen as outstanding
Justices. First, we might study the back-
ground of a personality who is known
today as the peoples attorney, By 1895
the peoples attorney “was rapidly be-
coming a millionaire. He was esteemed
in the Nation’s highest financial and
business circles. Big businessmen and
heads of great corporations were among
his clients and friends.” When he was ap-
pointed to the Court in 1916, he had
become a milllonaire twice over®

In 1802 the peoples attorney incurred
the wrath of Samuel Gompers by pro-
posing to take away from unions their
immunity from sult by incorporating
them. He said:

If Unlons are lawless, restraln and punish
thelr lawlessness; if they are arbldtrary, re-
press thelr arbitrariness . . .

The unlons, he sald, “need something
to protect them from their own arbitrari-
ness,” ¥ Two years later he found some-
thing. When sacting as counsel for an em-~
ployers’ organization, he obtained an in-
junction ending a union strike®

As further indication of his concept
of industrial relations, I might quote
from his address before the Central Labor
Union jn 1805, when he advised labor it
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“should strive to make the earnings of
any business as large as possible,”
“ghould be so faithful and diligent that
espionage will not be needed,” and
“should not limit the production of in-
dividuals.” *

In 1899 the peoples attorney was, all
at the same time, an investor, a director,
and & lawyer in the shoe industry
monopoly held by the Unlted Shoe Ma-
chinery Co. In this capacity he publicly
opposed legislation which would break up
the monopoly by overrlding a provision of
United’s contract which forced a shoe
mamifacturer to use United’s entire line
if he wanted to use any at all.

In his brlef on behalf of United he
argued:

We have found In Massachusetts that in
certaln things we have got to have a
monopoly.=

On the occasion of the Supreme Court
ruling of 1913, holding that manufac-
turers of patented articles could not fix
the price at which retallers sell their
product to the consumer, the peoples at=
torney angrily wrote:

‘The Supreme Cowrt is all wrong . . . When
& Court decldes a case upon grounds of public
policy, the Judgea beecomse, In effect,
legislators. ™

Do these revelations reflect a sensi-
tivity to the protection of the poor and
the weak? Did a statement signed by
seven past presidents of the American
Bar Association declaring “he is not a fit
person to be a member of the Supreme
Court of the United States” ™ indicate
that degree of recognition by his breth-
ren at the bar that would meet the ap-
proval of our liberal colleagues in the
Senate today? Yet, If the Senate had
conformed to the test now suggested by
them, the Nation would never have had
the services of Justice Louis Brandels.

Moving to another Justice, now cele-
brated for his zeal for social justice, we
encounter an individual who, as dean
of Columbia Law School, was sorely
troubled with the view that judges
“should consciously endeavor to mold the
rules of laws to conform to thelr own
personal notion of what is the correct
theory of social organization and
development,” #

When public discussion centered on a
decision which invalidated the Working-
men’s Compensation Act of 1910, the
future Justice rallied to the defense of
the decision on the theory that the mere
fact the goal was economically desirable
did not justify the taklng of property
from the employer. He stated:

The proper method of seouring the eco-
nomic henefits of workmens compensa-
tion . . . 13 “by the orderly process of con-
stitutional amendment .. . ®

During controversy over another
human rights law, the Tenement House
Act of 1901, he endorsed a court ruling
exempting an apartment house owner
from the law. He admonished:

The vlew that it 1s possible to base judiolal
decisions upon some vague notlon of social
Justice finds frequent expression in these
days of hasty and ill-considered eriticism,
Social justice may mean anything, and there-
fore, as & basis of judicial declsion means
nothing =

Footnotes at end of article,
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But there is more in the man’s record
to suspect that his appointment to the
Court would never have been cleared
by today’s liberal standards. Sitting on
a Presidential board of inquiry review-
ing conscientious objector cases in World
War I, he “entertained a profound re-
puegnsance” toward the political, or non-
religious objector.® A year after Armis-
tice Day, he observed:

One can but wonder what forces are at
work in our socia]l and educational life to
produce the ill-balanced and distorted ine
tellectual processes by which these young
men, in many respects intelligent, had worked
out their social philosophy.s

Even as to religious objectors he felt,
“many were plainly fanatics, with ab-
normal mental experiences.” *

As dean of Columbie Law School he
expressed much the same thoughts about
vouth at large, In 1917, he stated:

I observe generally that the average col-
lege student of today has & radical tend-
ency.m

Finally, I should mention his role in
supporting the efforts of the J. P. Mor-
gan estate against Colonel Ownbey. In
thizs unusual case, the future Justice
argued before the Supreme Court that
Ownbey had not been denied any fun-
damental right simply because neither
he nor his attorney had been allowed
to testify or offer proof denying the al-
legations in the case against him, It
mattered not that the Morgans were
thereby enabled to seize everything the
old Indian scout owned. Speaking in de-
fense of the anclent Delaware practice
which effectively prevented Ownbey from
belng represented in the court below, the
Morgans’ attorney proclaimed that the
correction of old methods ought to be left
to the legislators, not the courts.™

Now if this view of the Constitution
indicates a deep-seated commitment to
individual liberties of the kind required
by my liberal friends, I would be very
much surpised. Had this nominee been
disapproved on the ground of his ap-
proach to questions of human liberty,
however, the Court would have lost its
future Chief Justice, Harlan Fiske Stone,

Next we might examine the past record
of a Chief Justice who began his career
convicilng criminals, first as deputy city
attorney, then in the county district at-
torney’s office, and later in the State at-
torney generalship.” As attorney general
he denounced Communist radicals, at-
tacked his election opponent for oppos-
ing & bill to make schoolchildren salute
the flag, and blocked the nomination of a
liberal-minded law professor to the State
supreme court.®

As a Governor, he was a leading pro-
ponent of the wartime order removing all
persons of Japanese ancestry from the
west coast and putting them in concen-
tratlon camps. Opposing the return of
the evacuees in 1943, he told a Confer-
ence of Governors:

If the Japs are released, no one will bhe
able to tell a saboteur from any other Jap.®

Through most of his career in State
politics he was regarded as a favorite of
what his biographer calls rightwing poli-
ticians. Willlam Randolph Hearst pro-
moted him for the Republican presi-
dential nomination In 1944. The Satur-
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day Evening Post described him admir-
ingly as an ardent believer in States
rights.¥ His name, if vou have not
guessed it by now, is Earl Warren,

Another man, revered as & defender of
personal lberties, got his start as a police
court judge after which he became prose~
cuting attorney for his county. In the
course of this experience he is said to
have tried more murder cases than he
could ever remember.®

Backed by the Ku Klux Klan, he was
sent to the U.S. Senate. From the time
he came into this Chamber, he was a
leader against all efforts to pass an antl-
lynching law. On the Senate floor he sar-
castically charged that the attempt to
pass such & law ““could well be designated
& bill to increase lynching.” 9

As an lronical twist on fate this in-
dividual, later to be khown for his dedica-
tion to freedom of speech, was chairman
of & special Senate committee which de-
manded, under blanket subpena, the de-
livery to it of all telegraph messages
transmitted by a dally newspaper and
magazine publisher covering & 7-month
pertod of 1935. The newspaper firm was
forced to go to the U.S. court to get an
order enjoining the committee from
copying and using these telegraph mes-
sages.

Perhaps the most interesting charac-
teristic of the nominee, at the time his
name was before the Senate, 1s found in
his total silence durlng vigorous argu-
ment over whether or not he had ever
been a member of the Klan., Holding
his silence throughout the entire con-
firmation proceedings, it was later proved
that he had taken the oath of a Klans-
man early in his political career® Yet, I
suppose, most observers would belleve
that subsequent events have definitely
vindicated the appointment of Justice
Hugo Black to the Bench.

Another of the Supreme Courts’ dozen
greats had, during his 18 years on the
New York Court of Appeals, established
a reputation of adherence to the theme
that solutions to the great problems of
the 20th century are for the legislature®
For example, in the 1820’s he wrote an
opinion upholding a statute of the State
of New York which gave preference to
its citlzens over allens in the construc-
tion of publlc works,*

Was such discrimination in opposition
to human rights? He said:

It 13 not enough that it may seem to us to
be lmpolitic or even oppressive. It 18 not
enough that in 1ts making, great and his-
torlic traditions of generosity have been
ignored. We do not assume to pass judg-
ment upon the wisdom of the legislature.s’

In 1927 he handed down a decislon in
favor of a husband who had, In a mo-
ment of fury, caused the arrest of his in-
nocent wife, The judge held that neither
statutes nor the Constitution granted
women legal rights in cases such as this,
Thelr remedy must lie in legislative ac-
tion, not judicial interpretation.®

An examination of his cases on crim-
inal law in the New York Court of Ap-~
peals indicates that he carried over the
same strict view of Interpretation Into
this fleld. In general, he gave great
wetght to the interests of soclety In effec-
tive law enforcement.” Consider, if you
will, the 1927 case in which hLe held there
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was no violation of personal liberty in a
State statute which automatically pro-
vided for life imprisonment onc¢e a crim-
inal was convicted for a fourth time, Ad-
mitting that this would result in too cruel
a punishment in some Instances, he
nevertheless did not consider the statute
to be in conflict with the Constitution.”

A year earlier, in People against De-
ford™ he had held that evidence ob-
tained through an illegal search and sei-
zure was admissible in a ¢riminal pro-
ceeding. Though the defendant had heen
unlawfully arrested and the evidence
against him obtained by lawless force,
the future Justice ruled the evidence
could still be used agalinst him,

In so ruling, the judge had expressly
rejected a growing line of Federal de-
clsions that were at varlance with his
opinion. His attitude toward the issue iIs
reflected in his reasoning that the pet-
tiest peace officer would have it in his
power, through overzeal or indiscretion,
to confer immunity upon an offender for
the most wicked crimes. He wrote:

A room i8 searched against the law, and
the body of a murdsred man 13 found. The
privacy of the home has been infringed, and
the murderer goes free ... We may not sub-
Ject soclety to these dangers ..

Again, T must ask, what evidence of
a “breadth for vision” is demonstrated
on this record? Would our liberal col-
leagues find that these decisions cast a
cloud over the judge’'s commitment to
Justice so that they could not have sup-
ported his nomination? I wonder if Ben-
jamin N. Cardozo would be confirmed to-
day under the doctrine of the new left?

Our next candidate of greatness was
a Boston Brahman, an irreverent agnos-
tic, and economically upper class. In his
personal politics he was rated a conserv-
ative. It is sald that almost by instinct
he tended to mistrust Democrats.™

Judged by some today as “the greatest
judicial liberal the Court had known,”
it may be interesting to consider some of
his personal pronouncements on the na-
ture of human beings. He has written:

I only mean that when one thinks coldly
I see no reason for attributing to man a sig-
nificance different in kind from that which
belongs to & baboon or to a graln of sand™

He also held:

That man at present is & predatory animal,
I think that the sacredness of human life 1s
a purely municipal ideal of no validity out-
side the jurisdictions

The theme running through his let-
ters and papers 1s that “might makes
right.” One commentator describes his
philosophy as meaning that since—

The binding force in law Is nothing but
physical force applied through decisions of
oourts to the bad man, namely the man
who runs counter to the dominant groups’
completely changeable tastes, the only im-
portant thing in law Is to try to predict
how public policy, 1.e. dominant tastes wil
change, and in chanhging change decisione.
The smart judge should keep his eye on fast
developing tastes and write a minority opin-
ion based on the same, betting that some day
that minority taste will be Lhe dominant
taste in public policy. And so he ecalled him-
self a bettabilitarlans

Footnotes at end of article,
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According to this view, if the dominant
taste in the community was changing
from one of great emphasis on the rights
of the accused to a call for law and or-
der, judges should change their deci-
stons In line with the latest trend. If
society should be changing its taste from
a regard for the advancement of mi-
norities to a proteclion of the Inferests
of the majority, this judicial philoso-
phy would mean that a smart judge had
better begin to change his decisions ac-
cordingly.

For one who held no personal stand-
ard for testing the goodness or hadness
of public policy, “except what the crowd
wants,” ¥ this drastic turnabout in his
position on the great issues of the day
would have seemed the practical thing
to do. But whether this eccentric ap-
proach to questions of human Uberty
would have enabled Oliver Wendell
Holmes to be confirmed by present-day
liberals raises a serious question.

When the name of the next of 12 great
Justices was before the Senate as a nom-
inee, Senator George Norris charged:

Perhaps it 18 not far amiss to say that no
man in public life so exemplifies the influ-
ence of powerful combinationg In the politi~
cal and financial world as does he®™

As a Wall Street lawyer, he had been
an attorney for the American Petroleum
Institute, arguing before the Federal
Governments that it had no power and
no means by which to restrain, control,
or direct the great oil companies in the
production of oil.™

Early in his career he represenfed
other vast commercial ventures. In the
late 1880’s, when heavy eleciric light ca-
bles on poles were falllng to the ground
constantly killing people, this great man
represented the electric light companies
in pleading that city orders to get the
wires underground were “an invasion of
the rights of property.” In deciding in
favor of New York City, the Court re-
buked this position. “The companies,”
the Court said, “are without excuse, and
when they claim that the destruction of
these instruments of death is an in-
vasion of the righis of property, such
clalm seems to proceed upon the as-
sumption that nothing has a right to ex-
ist except themselves,” ®

Later, as Secretary of State in Har-
ding's administration, this man became
known for his “narrow and uncompre-
hending insistance at all cost on the most
extreme interpretation of American
property rights, notably in our oil diplo~-
macy.” ® Also, as Secretary of State, he
violently fought recognition of Soviet
Russia until there should exist “convinc-
ing evidence” of a restoration of “private
property, the sanctity of contract and
the rights of free labor.”®

Finelly, to give away the game, I will
mention that this great figure was at-
tacked during debate over his nomination
for having already resigned a seat on
the Supreme Court in order to run as a
candidate for President of the United
States.® It was charged that his example
would establish a precedent tending to
lower the standard of the Supreme Court
down to thelevel of the political machine.
How this matter and the overall record
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of Charles Evans Hughes would look to
the judicial philosophy theorists today is
an intriguing question.

Mr. President, the remaining Justice
among the 12 greats is the only one who
appears to have an impeccable past rec-
ord as a liberal, Strangely enough, he is
also the only one whom Life magazine
appralses as fitting “President Nixon’s
definition of a ‘strict constructionist.” ”

His pre-Court background reads like a
“Who’s Who"” of lberalism. He was one
of the founders of the Civil Liberties
Union, a legal adviser to the NAACP, and
counsel to the National Consumers
League. He participated in a number of
important human rights cases, such as
support of the Oregon maximum hour
labor law and the District of Columbia
minimum wage law.™

He wrote editorials In the New Repub~
lic arguing that labor injunctions must
go, an article for the Atlantic Monthly
denouncing the terrorist methods used
agalnst Sacco and Vanzetti, and worship-
ing essays about Justices who cherished
clvil liberties.®

Life magazine says:

Once on the Court, however, he adhered to
striet judielal restraint.

This philosophy is well 1llustrated in
an opinion he wrote upholding State
“right-to-work” laws, which make it un-
lawful to forbid employment to & person
simply because he does not belong to a
union.® He wrote:

But even If a law 18 found wanting on trial,
it is better that its defects should be demon-
gtrated and removed than that the law
shoutd be aborted by judicial fiat,

He added:

The Court 1s not saved from being oligar-
chlo because it professes to act in the service
of human ends,

Applying this philosophy to other is-
sues before the Court, the Justice upheld
the practice of States to allow their
police, without a warrant, to search and
seize a person’s papers and effects, re-
Jected the view that speech and press
were absolutes, and refused to embrace
the general approach that speech and
press are preferred freedoms. In other
significant opinions he held that a State
may try & man after he had been acqult-
ted of a Federal crime based on the same
facts, voted to uphold criminal prosecu-
tion of Communist Party leaders under
the Smith Act, and concluded that a
State could require Jehovah's Witness
children $o salute the fiag on pain of ex-
pulsion from public school.”

From these cases alone, it is evident
that Justice Felix Frankfurter could not
be counted upon to deliver his judgment
routinely in support of the latest accepted
tenet of the liberal program. More than
any other iljustration, the judicial record
of Justice FPrankfurter should prove that
it is impossible to predict with certainty
how a Justice will voie once he joins the
Nation’s highest court.

In truth, Mr. President, those who
would use the judicial philosophy test
are engaged in an utterly falacious prac-
tice. I helieve it is safe to say that, if the
criterla suggested by the liberal element
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of the Senate had been applled to the 12
Justices selected as great, only one of
them would have been assured of his
seat on the Court. In fact, I think that
if we had had that element In the Senate
over the nearly 200 years of our history,
we hever would have had a Supreme
Court,.

There was something tangible and sig-
nificant in the background of each of the
other nominees which could have dis-
qualified them from acceptance by the
judicial philosophy advocates,

But let me respectfully suggest that a
person who becomes a member of this
legislative body does not thereby become
endowed with the all-seeing powers of
Providence. We, like other mere humans,
are incapable of judging what a man’s
course will be after he is seated on the
most eminent court of our land.

As this brief review has shown, there
is some real spark of independence that
ignites men once they become immune
from all political pressures. As Justices,
they sit as neither conservative nor lib-
eral, but as intelligent human beings do-
ing their utmost within their God-given
capacities to search for and uphoid the
truth.

What the liberal opponents of William
Rehnquist are doing is to decree that be-
cause he may not openly espouse the
identical political and sociological doc-
trines {0 which they hold dear, he is in-
capable of supporting human liberty and
freedom. A man is deemed guilty in their
minds of an unwillingness to enforce the
guarantees of the Constitution until he
proves otherwise, Lacking even the faint-
est evidence of any deed or activity which
might, even when taken out of context,
be used against him, Mr. Rehnquist’s op-
ponents have fallen back on a blatant
political criteria.

Mr. President, not only is this method
repudiated by the clear facts of history
and by the nominee’s personal record of
integrity, but it is a patently unfair and
presumptious device. Those who hold to
the judicial philosophy criteria act as if
there had been no change in the man who
gits in the White House. They assume
that their own liberal views have carried
on in the mainstream of majority opin-
ion, forgetting that such a doctrine was
soundly rejected by the American people
in 1968.

Mr. President, it is my opinion that the
President of the United States should be
given broad leeway in choosing judicial
nominees who might reflect the same
broad philosophy as his own on major
matters of the day. Thereby the will of
the people, as most recently announced
in our only election for a nationwide of-
fice, can be given some possibility of ex-
pression. So long as a nominee is a man
of high integrity, scholarship, ability, and
diligence, and does not have a serlous
conflict of interest in his past record, he
should be confirmed by the Senate. On
these grounds the current nominee, Wil-
liam Rehnquist, is eminently qualified.

Furthermore, Mr. President, contrary
to the crue] Innuendos raised by his de~
tractors, William Rehnquist Is a man
with a proven deep regard and respect
for individuals and their problems. On all
issues, he shows a human vein and a re-
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spectful understanding of the other

man’s viewpoint, He is a man who will

make a great and honorable Justice.
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REVENUE ACT OF 1971

The ACTING PRESIDENT pro tem-
pore. Under the previous order, the Chalr
now lays before the Senate the unfinished
b;lsiness, H.R. 10947, which the clerk will
state.

The second assistant legislative clerk
read as follows:

A bill (H.R. 10947) to provide a job devel=
opment investment credit, to reduce individ-
ual income taxes, to réeduce certaln excise
taxes, and for other purposes.

The Senate reswmned the consideration
of the bill.

The ACTING PRESIDENT pro tem-
pore. The question is on agreeing to the
Mathias amendment (No. 699). The time
between now and the vote at 10 a.m. to-
day is equally divided between the Sena-
tor from Maryland (Mr, Marxias) and
the Senator from Rhode Island (Mr.
PASTORE).

Who ylelds time?

Mr, COOK. Mr. President, will the Sen-
ator from Maryland yield?

Mr. MATHIAS, I am happy to yield 5
minutes to the Senator from Kentucky.

The ACTING PRESIDENT pro teme-
pore, The Senator from Kentucky is rec=
ognized for 5 minutes,

Mr. COOK. Mr. President, in golng
over this matter last night—and I wish
the majority leader would stay In the
Chamber for a moment——

Mr, MANSFIELD. I will.

Mr. COOK (continuing). To listen to
this, one of the things we failed to discuss
last evening, over and above the political
ramifications—which, I am afraid, got a
little bit too heavy last night—was the
fact that we were talking In terms, In
the bill, that someday there may be a
deficiency in the fund and, therefore, it
would be reduced proportionately in rela-
tion to the expense.

In all falrness to the majority leader,
who is a cosponsor of the amendment,
and contends that this is not a tax that
can be checked off by the taxpayer every
4 years, let me say that this is a tax that
the taxpayer can check off every year, if
he so desires. In other words, this is a
fund that can build for 4 years. If it Is
conceivable that every taxpayer will
designate that $1 may be deducted
from his taxes, that would amount to
$113 milllon a year, and it could be four
times that $113 million, because on page
29, the Pastore amendment (No. 692),
beginning on line 6, states:

Every Individual (other than a nonresident
alten) whose Income tax liability for any
taxable year i1s $1 or more may deslgnate
that 81 shall be pald over to the Presidential
Election Campaign Pund in accordance with
the provisions of section 1006(a) (1)} of the
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bodia's national assembly on Oct. 20, and
now the military takeover in Thailand.

In each case, there has heen embarrass-
ment for the United States, which 18 the
major military and economic supporter of
all three nations. But in the case of Thailand
yesterday, as In the previous instances, Amer-
fcan officials Indicated that no vartation in
U.5. policy is expected or likely.

Present U.S. strategy in the Indochina war,
these sourcee point out, virtually locks in
American policy to support the existing, pro-
American, military power structures in all
three countries while American troop with-
drawals from South Vietham continue,

President Nixon, in effect, pronounced the
grin-and-bear-it attitude of his administra=
tion over the disappolntments for democracy
in Southeast Asia when he commented de-
fensively about the South Vietnamese elec-
tlon outcome.

“We would have preferred . . . a contested
election eomewhat along the lines that would
mest our standard,” the President sald on
Oct. 12, However, he added, If the United
States refused to send representatives to the
inaugurations of winners of uncontested
elections around the world,” we would have
only one-third as many delegations to
gend...”

American officlals, trylng to put the best
face on their latest disappointments in Thal-
land, noted yesterday that the main power
fgures they have been doing business with
over the years are generally still the men in
control in Bangkok. At the same time, this
also lllustrates the shallowness of the roots
of democracy in Thalland—which the United
Btates prided itself on nurturing with every
possible form of military and economio aid.

Now ousted from office, with all civilian of-
ficlals, i one who holds a service record as
foreign minister (since 1858), Western~
trained Thanat Khoman, whose education
includes attendance at Harvard University's
graduate schools. Thanat provided his own
epitaph yesterday for the Western concept
of democracy in Thailand: *“Somehow or
other we have not mastered the political
forms of Europe and America.”

However, although Westernized democracy
has a highly hazardous and erratic short his-
tory in Thalland, that nation, more than any
other in the reglon, has been a centerplece
of U.3. policy.

Thealland, an original member of the U.3.-
built Southeast Asla Treaty Organization,
has provided the Unlted States with major
air bases for support of anti-Communist wars=
fare throughout Indochina. It has also sup-
plied 11,000 troops to fight in South Viet-
nam.

The Thal troope were supplied at consider=
able U.8, cost, estimated by a Senate Foreign
Relations subcommlittee last year as adding
up to more than $200 million. Thalland aiso
has supplied, clandestinely and later, semi-
openly as “volunteers,” thousands of Its
troops for service in Leos,

These Thal forces have been the principal
target of recurring “anti-mercenary” legisla-
tion initiated in the Senate.

Bens. Stuart Symington (D-Mo.), Clifford
P. Case (R-N.J.), J. W. Fulbright (D-Ark.)
and other critics have repeatedly charged
that the Nixon administration ‘“circums-
vented” attempts to shut off U.8, payments
to these Thal “mercenaries.”

Current attempts to clese this outlet have
been accompanied by the Senate Foreign Re-
lations Committee’s protest that: “with con=
tinuing reports about U.8. financing of Thals
and Cambodian mercenaries in ILaos and even
‘Thal mercenaries in Cambodis, it is virtually
Impossible for the Congress to judge the ao-
euracy of these reports or know how much
of the taxpayers’ money is being used to sup-
port these activities . . .”

The adminisiration 18 counting on greater
sympathy for ite strategy among members of
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the House In Senate-House c¢onference to
blunt, if not to remove, Senate llmitations
on these Thal forces.

[From the Evening Star, Nov. 17, 1971]

THAI TAKEOVER Is BLOW TO ADMINISTRATION
FicHT FPOoR AID TO ASIA
(By George Sherman)

The miltary takeover in Thailand today
Is seen here as another blow to the Nixon
administration in its battle with the Senate
over Amerjcan ald to Southeast Asia,

U.B. officials were taken by surprise. They
meintained that the decision of Premler
Thanom Kittikachorn and his generals to re-
move the “inefiicient” Parliament came from
domestlec Iactors—not Thal foreign policy.

But they sald they feared repercussions In
the U.S, Congress, where the forelgn aid pro-
gram already is under attack.

Both U.8. officlals and congressional sources
sald they saw this latest move agalnst
demecracy as reinforcing Senate opposition
to continuing U.S. involvement in Southeast
Asta,

At stake 1s the Nixon doctrine of using mil-
ftary and economle ald to help Aslan coun-
tries defend themselves. Regarding Thalland
the Immediate issue I8 U.8. financing of Thai
irregulars fighting in neighboring Laos,

The Senate has passed an amendment by
Sen. Clifford Case, R-N.J,, to the revised for-~
eign ald bill forbldding all U.S. funds for
such operations.

Sen. Stuart Symington, D-Mo., who has ac-
cess to classified matertal, already has in-
formed the Senate that 12,000 Thal forces
are being groomed to operate in Laos Auring
the comling dry season,

No exact figures are avallable on the cost
of these operations. Symington sald in Oc-
tober that the U.S. budget for these merce-
narles—under a Thal general—ls 25 percent
higher than the whole mlilitary ald budget
for the Royal Lactlan army. That figure was
set at $80 million for this fiscal year,

That would put the figure set aside by
Washington for the Thals in Laocs at about
$100 milllon, The funds are included in
budget for the CIA and Defense Department.
But the Case amendment would prohibit
spending these funds,

The administration says it 18 not prepared
to accept the prohlbition., It Is resting its
hopes on the House, traditionally more sym-
pathetic to American military aid programs.

Accordlng to U.B. officials, the strategy has
been to have the House pass & version of
the new ald bill omitting the language of
the Case amendment. Then, in a conference
committee session on the over-all measure,
adminlstration supporters could fight to re-
move the Senate structures.

Officials edmitted it 1s an uphill battle,
Last year Congress put language into the aid
bill forbidding U.8. support to any “forelgn
forces” in Laos. But the administration has
claimed that the Thals are individual *“vol-
unteers”’ not covered by that earller prohi-
bition.

Case and other Senate critios on the Fors=
elgn Relations Committee now have moved
to close that loophole. The dismissal of the
Thal Parliament and the blatant assertion
of military rule in Thalland is bound to
strengthen congressional arguments against
desper involvement with still another dic-
tatorship in Southeast Asia,

Experts in the U.8. government clalm this
argument 1s exaggerated, Thalland has had
a serles of military governments since 1632,
Parllament was reinstituted in 1969, after
10 years of military government begun under
Thanotn's pradecessor.

During the past two years Thanom has
run & predominantly military government
which has been at odds with the clvilian
Parliament. Reports from Bangkok indlcate
that the final blow came when Parllament
recently voted to reduce the military budget.
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The Thal military also is reporied to be
upset about the continuing inability to end
the guerrilla insurgency supported by China
in Northeast Thalland, A substantial portion
of the mlilitary budget goes toward that
operation.

U.8. offcials eald Thal-American relations
have remained stable despite Senate critl-
cisrn and Thal moves to open their own
dislogue with Peking. U.8. forces there have
been reduced from 48,000 to 82,000 under
the Nixon dootrine, But that stability is now
bound to come under new strain,

THE GENOCIDE CONVENTION AND
THE CONSTITUTION

Mr. PROXMIRE. Mr. President, many
people who oppose the Genocide Con-
vention do so because they believe that
ratification of the convention will deny
American citizens their protections under
the Bill of Rights. But this is not the
case. The Genocide Convention would
not infringe on the Constitutional guar-
antees of the American people.

Article VI of the Constitution says,

This Constitution, and the Laws of the
United States whioh shall be made In pursit-
ance thereof; and all Treatles made, or which
shall be made, unhder the Aut.horlty of the
United States, shall be the supreme Law of
the Land.

The Supreme Court in Reid v. Coverl
354 U.8. 1 has made very clear the rela-
tionship among the Constitution, acts of
Congress, and treaties. All acts of Con-
gress and treaties must conform to the
Constitution. Where they do not, they
are null and vold. Furthermore, the Su-
preme Court held in the same decision
that whenever a treaty and an act of
Congress are in conflict the last enacted
is controlling. Thus Congress always has
the opportunity to reconsider enabling
legislation on the Genocide Convention
any time it wishes.

Mr, President, the Genocide Conven-
tion will not endanger our legal system.
I urge the Senate to ratify it as soon as
possible.

NOMINATION OF WILLIAM REHN-
QUIST TO THE SUPREME COURT

Mr, FANNIN. Mr. President, we already
have had ample evidence that William
Rehnguist was not involved in ahy at-
tempts to harass voters in Phoenix elee-
tions. Allegations made concerning an
fneident in 1964 have heen proven false,

The smear tactics being used in an ef-
fort to keep Mr. Rehnquist off the Su-
preme Court have failed, as smear tactics
most often do.

The Phoenix Gazette yesterday pub-
lished an interview with Vineent Mag-
giore, who was Maricopa County, Phoenix
Democratic committee chairman for the
Democrats in 1962.

Maggiore says he is angered that at-
tempts have heen made to label Mr.
Rehnquist as someone who would abuse
anyone’s right to vote.

And Mr, Magglore said:
glad to have him judge me.”

Mr. President, I ask unanimous con-
sent to have printed in the Recorp the
Phoenix Gazette article which should be
of interest to every Senator,

There being no ohjecticn, the article

“I would be
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was ordered to be printed in the REcorp,
as follows:
REMNQUIST CALLED VOTE-ABUsSE Fom
(By Lols Boyles)

The man who was chalrman of the Mari-
copa County Demoeratic Committee In 1962
today labeled Willlam Rehnguist es one he
belleves *would be totally opposed” to abus-
ing anyone’s right to vote.

The belief was cited by Vincent Magglore,
federal bankruptoy referee, “I would say Bill
Rehnquist ls & very democratic type when
it comes to people’s rights,” Maggiore sald, “I
am a little angered that people in my own
party are bringing this up (charges of harass-
ing voters) and using it a8 a guise to hurt
& very fine man.”

Rehnquist—whose nomination to the U.8,
SBupreme Cowrt 138 being consldered today in
Weshington by the Senate Judiciary Coms
mittee—has been accused by two Phoenix
Negroea of approaching several black voters
at Bethune Precinct during the 1964 general
election and demanding they recite passages
from the U.8, Constitution.

‘Those signing the affdavits—Jordan Harrls,
1828 W, Apache, and Robert Tate, 947 W.
Watkins—oontend they subsequently atrug-
gled with the man they sald was Rehnquist.

The Justice Department hes labeled the
charges “false.’”

Rehnquist supporters have sald opponents
to the appointment have tacked a 1064 time
tag on an incldent that actually occurred in
1062 and which did not involve the high
court nominee.

Maggiore sald, “I deflnitely know Rehne
quist was not involved” in any polling place
squabbles in 1963. He discounted the idea
the former Phoenix lawyer might have been
so Involved in 1984.

After the 1002 electlon Magglore sald he
had occaslon to talk to Rehnquist and to
mention a proposal a bhipartisan group get
together In the future to check the chals
lenges.

“He was in full agreement that people’s
rights should be protected,” Magglore sald.
“He indlcated he didn't want any part in
anything that would abuse the people’s right
to vote and that anyone doing so should be
prosecuted to the extent of the law”

Magglore called Rehnqulst a “nice man”
and sald “I would be glad to have him judge
me.”

As for the 1964 general elections, attorney
Tom Murphy, then chairman of the county
Democrats, and attorney Wayne Legg, 1n an
identical post with the Republicans, said
they had no knowledge of any Incldents of
any nature involving Rehnguist.

Murphy said, “The only recollection I have
ie that 1964 was & lot less of a problem year
than 1960."

As for a specific recollection of Rehnquist
in relation to 19684 voting, Murphy said he
had none *other than being aware Bill was
working for the Republicans.”

He contended, however, “it 1a traditional,
a8 you know, for the GOP to try to slow down
voting lines in heavy Democratic precinets.”

AS JAMES J, KILPATRICK SAYS, THE
PASTORE AMENDMENT *“QUGHT
TO BE PASSED. IT MERITS A FAIR
TRIAL.” LET'S GET ON WITH THE
PEOPLE'S BUSINESS

Mr. McINTYRE. Mr. President, the
distinguished conservative commentator,
James J. Kilpatrick, expressed his views
on WTOP television in Washington this
morning. He was commenting on the
campaign spending amendment offered
by the distinguished Senator from Rhode
Island (Mr. PasToRE), an amendment
now bhefore the Senate.
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Although I often find myself in dis-
agreement with views expressed by Mr,
Kilpatrick, I nevertheless believe him to
be one of the most forceful, responsible,
and able exponents of the conservative
viewpoint in the Nation,

I happen to think bhis expressions on
campalgn spending this morning are
worthy of our consideration. I personally
might not have quoted George Bernard
Shaw &8 an expert on our democratic
process, as Mr, Kilpatrick did, but the
Kilpatrick conclusion that we need ways
to bring about greater participation by
all the people in our campaign process
makes such sense t0 me.

That {5 why I think Senator PasToRe’s
amendment makes sense. That is why,
as Kilpatrick says, “it merits a fair trial.
It ought to be passed.” Let us get on with
the people’s business,

I ask unanimous consent that Mr. Kil-
patrick’s remerks be printed in the
RECORD,

‘There being no objection, the remarks
were ordered to be printed in the Rec-
ORD, as follows:

REMARKS OF JAMES J, EILPATRICK

“Ceorge Bernard Shaw once remarked he
never looked upon an election ‘without being
eshamed of the whole sham democratic
routine,’ He thought such exhibitions ‘were
entirely intolerable and disgraceful to hu-
man nature and civie decency.’ He happened
to be speaking at the time in New York—
this was in 1933—and he was speaking largely
from experience with the electoral process in
England. But Shaw’'s bitter description ap-
plies to our own electlons today, and espe-
clally to our own presidential elections. They
are indeed, in many respects, both intolerable
and disgraceful,

“This is particularly true in the matter of
campalgn financing. It 18 absurd, dangerous,
and potentially scandalous that candidates
seeking our highest office be dependent upon
the kind of masassive private contributions
that have been required in recent years. It
15 idle to contend that large gifts create no
obligation. Of c¢ourse they create obliga-
tions—and these are equally suspect whether
they are obligations to big labor or to big
business, A president—any president—enters
upon his office & compromlised man.

“The proposal suddenly revived in the Sen-
ate by which taxpayers could contribute a
dollar each to a federal campaign fund, has
great merit. The fund would be distributed
seconding to a formula that falrly takes Into
account minority parties. Fully implemented,
the proposal would bar private contributions
altogether In presidentlal campalgns. The
approach has 1ts drawbacks—we would
abridge one more freedom, the freedom to
glva—but it has great advantages also. At
the very least, the syatem merits a falr trial.
The bill ought to be passed.”

FEDERAL CIVIL RIGHTS EFFORT—
1 YEAR LATER

Mr. HUMPHREY. Mr. President, this
week the U.S. Commission on Civil
Rights issued an important progress re-
port, entitled “The Federal Civil Rights
Enforcement Effort: 1 Year Later.”

In this highly effective followup action
on its major analysis of executive branch
activities directed at securing compli-
ance with the Nation’s civil rights laws,
the Commission concluded that the pres-
ent administration, despite operational
lmm;vement.s, must continue “to get low
marks.”
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I hope this administration will give
close attention to the Commission’s cen=
tral argument:

Acotual performance in the resclution of
problems, not progress in the development
of mechanisms alone, 18 the real yardstick
by which the Government's oivll rights ef-
fort should be measured.

It 18 no consolation to the black fermer
who continues to recelve assistance from
the Extension Service on & raclally separate
and unequal basis that the Department of
Agriculture is making progress. It 18 no
source of satisfaction to the Mexican Amerl-
can or Puerto Rican job seeker turned down
by & Government contractor that the OFCC
1s gradually improving.

Yes, there has been improvement in
the Federal Government In terms of
complling statistics, preparing reporting
forms, and planning interdepartmental
agreements; but all of this remains pre-
lminary to actually enforcing civil
rights policies.

‘The Commission’s report notes the dis-
parities among Federal agencies in the
performance of civil rights responsibil-
ities, with the Federal Home Loan Bank
Board establishing a program that can
be highly effective in preventing discrim-
ination in mortgage lending, while sls-
ter finahcial institution regulatory agen-
cies have declined to undertake similar
action, to cite only one example, It is
sharply critical of the Law Enforcement
Assistance Administration, charging the
LEAA with having “barely begun to im-
plement compliance programs.”

But I find most disturbing the Com-
mission’s conclusion that, too, often, Fed-
eral agencles seem determined to avoid
upsetting the status quo for the sake of
equal rights, or they have undertaken
changes in form, but not of substance, to
avoid unfavorable publicity. Where can
we find any sense of leadership and init-
jatlve in all of this, on behalf of firmly
establishing equal justice and opportu-
nity for all Americans?

How can we have confidence in an ad-
ministration where promises to enforce
civil rights policies are only rarely being
kept? As an example, the Commission
cites the agreement, announced last
June, between the General Services Ad-
ministration and the Department of
Housing and Urban Development, to as-
sure llving accommodations for poor
people near new Federal insiallations.
Yet 5 months passed before even regula-
tions were issued, and no installation
site housing investigations have been
made.

The Commission and, I sincerely be-
lleve, the American people, ask nothing
more than that Pederal officials falth-
fully execute the law, Only by vigorous
and sustalned enforcement, can the Fed-
eral Government redeem the pledge of
equal treatment made in the historle
civil rights laws enacted over the past
decade.

Mr. President, I ask unanimous con-
sent that the introductory statement by
the U.8. Commission on Civil Rights to
its latest report on the Federal civil
rights enforcement effort, be printed in
the RECORD.

There being no objection, the state-
ment was ordered to be printed in the
RECORD, as follows:
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the great combines. We could start by in-
sisting that the #$4 bhillion annually which
the government spends to buy food be spent
with the independent farmer, We could fund
small farmers in co-operatives; we could in-
sist that the $234 million annually which we
spend on land-grant colleges be used to plo-
neer and produce chesp farm equipment in-
stead of being used to research for the benefit
of agribusiness,

It would require a major turnaround, and
it probably won’t take place. Those who
yearn may ease their consciences by voting
agalnst Mr. Butz. Doing more than that
would require battle with large interests who
will argue, “You can't fight progress.”

But it is well to pause and look around.
Is rural America to be a factory or a place
to live? That is the real question behind the
question of Earl Butz,

NOMINATION OF EARL L. BUTZ TO
BE SECRETARY OF AGRICULTURE

Mr. CRANSTON. Mr. President, the
nomination of Dr. Earl L., Butz as Sec-
retary of Agriculture not only raises dis-
turbing questions about this administra-
tion’s game plan for rural America—
it suggests that the dle has already been
cast. Small farmers can expect little
help from the Department that is sup-
posed to be thelr spokesman in Gov-
ernment if Dr. Butz is conflrmed.

Three days of hearings before the Sen-
ate Agriculture Committee did little to
quiet my doubts ebout Dr. Butz. It is
clear that his basic philosophy has not
changed since he helped to design and
implement the disastrous farm policies
of Ezra Taft Benson, the controversial
Secretary of Agriculture during the
Eisenhower years. His long-standing ties
with industro-agriculture, his tehdency
to equate bigness with efficlency, and
his philosophy on price supports, sup-
ply management, farmer bargaining, and
cooperatives indicates that the rural
America favored by Dr. Butz will amount
to little more than a giant food factory.

In addition, there is increasing evi-
dence that Dr. Butz has little under-
standing of the environmental ecrisis
which threatens every citizen In every
city and town in America. In an April 26,
1971 speech released by Senator Prox-
mirg, Dr. Butz said:

I'm going to talk about something thls
morning that I think is a real threat to
American agriculture , . . And that's the
threat that comes from the environmental-

ists, ot from the do-gooders, or from con-
sumerism, or from whatever you want to

call it,

He goes on to suggest that growing ha-
tional concern about the continued abuse
of our environment is mere “faddism”—
that 1971 can be termed the “year of the
environment” and that 3 or 4 years ago:

What were we marching for then? Then
the big clamour was hunger and malnutri-
tion . .. And what came out of that? Out
of that came a food stamp plan—so gen-
erous, so extensive—that it’s just short of
ridiculous in some parts of this country.
Out of it came a welfare program that Pres-
ident Nixzon is recommending to the Con-
gress that is so far out that even the
Democrats in Congress won't buy it.

I find these statements appallingly
insensitive. They show little concern
about the urgency of the environmental
crisis and the need for Federal food as-
sistance programs. This is certainly an
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inappropriate stance from the man who
will head the U.S. Forest Service which
administers 187 million acres of public
forest lands in 42 States, the food stamp
program which now feeds more than
10.5 million needly people, and the school
lunch program which assures a balanced
meal to every needy school child.

In California alone, the State has
identified 1 million needy pupils, or about
25 percent of the school population.

In fiscal 1972, nearly 40 percent of the
total budget for the Department of Agri-
culture is allocated to Federal food
programs,

Mr. President, the nomination of Dr.
Butz Indicates that President Nixon has
made his choice for rural America. He
has chosen to allow the continued migra-
tion from farm to city of millions of small
farmers, small businessmen, and farm
workers, He has chosen the further
demise of the family farm-—both as an
economic unit and as a way of life.

He has chosen to allow glant corpora-
tions to continue their invasion of the
production phases of agriculture, a trend
which is most directly responsible for the
precarious position In which the small
farmer finds himself in 1971.

An economic and technological revolu-
tion is sweeping agriculture, and the
small farmer is its chief victim. As large
diversified corporations enter the pro-
duction phases of farming, more and
more small farms are forced to close,
More than a million farms will close up in
the next 10 years. As the small farmer
leaves, the small businesses lose thelr cus-
tomers. The huge Investment required to
get started In farming today is beyond
the reach of the young, and they leave
the farm as soon as they are able. Be-
hind them remain the old and the
young—the very groups that need the
community services which the dwindling
rural tax base can no longer support.
Churches, schools, hospitals, and com-
munity centers are boarding up their
doors. Whole towns stand silent and
deserted as ghostly reminders of a better
day in rural America.

Mr, President, these trends are not in-
evitable.

The myth that the small farmer is
leaving hecause he is “inefficient’ is false.
The small farmer is not inefficient, but he
cannot compete with giant conglomerates
with multibusiness revenues, who can
afford to operate with small margins of
profit. The farmer has only one source
of income—his crop. If he is undersold by
industro-agriculture, his very livelihood
is threatened.

I believe that the Senate’s vote on this
nomination will indicate our choice for
rural America. It will indlcate that we
have either decided in favor of an agri-
culture that is little more than a giant
food factory or an agriculture that al-
lows people to live and work in dignity, I
believe it is essential that we chcose the
latter, Therefore, I urge the Senate to re-
ject this unwise nomination.

THE NOMINATION OF WILLIAM
REHNQUIST

Mr. BAYH, One of the most important
constitutional powers of the Senate 1s
its power—and its concomitant responsi-
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bility—to play a meaningful role in the
process of selecting Justices of the
Supreme Court. In the classic and partic-
ularly fitting words of Senator George
Norrls of Nebraska during the debate
over President Hoover's ill-fated nomina-
tion of Judge John Parker to the Court
more than 40 years ago;

When we are passing on a judge, we not
only ought to know whether he is a good
lawyer, not only whether he is honest—and
I admit that this nominee possesses both of
these qualifications—but we ought to know
how he approaches the great questions of
human liberty.

I have reluctantly concluded that Wil-
liam Rehnquist approaches the great
questions of human liberty in a way
which reveals a dangerous hostility to the
great principles of equal justice for all
people and individual freedom under the
Bill of Rights. For this reason I must
vote against advising and consenting to
his nomination.

On three separate occasions in the past
T yvears, Mr. Rehnquist plainly demon-
strated a persistent unwillingness to al-
low law to be used to promote racial
equallty in America, In 1964 in Phoenix
he spoke out vehemently against a local
ordinace designed to assure equal access
to public accommodations regardless of
race, He argued after the ordinance had
been approved by a unanimous city coun-
cil that—

It is, I believe, impossible to justify the
sacrifice of even a portion of our historic
individual freedom for a purpose such as
the ordinance.

Upon being nominated to the High
Court, Mr. Eehnquist told the Senate
that he has changed his mind and would
no longer oppose a public accommoda-
tions ordinance. But it is hardly comfort-
ing that during the mid-1960’s, when the
entire country was demanding equsal
rights for all Americans and significant
laws were being passed by Congress and
state legislatures, Mr, Rehnquist did not
feel black people should be accorded equal
access to drug stores in Phoenlx, In addl-
tion, other actions after 1964 make it un-
wise to rely on the nominee’s change of
heart, first announced at the confirma-
tion hearings.

In 1966, Mr. Rehnquist opposed two
key provisions of a Model State Antidis-
crimination Act. The first of these would
simply have permitted an employer, sub-
ject to the approval of State agency, to
hire new employees and fill vacancies in
such a way as to reduce or eliminate
imbalances with respect to race, religion
or sex, If he wished to do so.

The second would have banned “block-
busting” by realtors for their own
profit—practices which Robert Braucher,
then chairman of the committee and a
professor at Harvard Law School and
now a Justice of the Supreme Judicial
Court of Massachusetts, called “vicious,
evil, nasty, and bad” and without any
“merit whatever.” Yet Mr. Rehnquist saw
both “unconstitutional and a serlous pol-
icy question” about this provision. Both

" of these provisions were included In the

Model Act notwithstanding Mr. Rehn-
quist's opposition to them.

Moreover, Mr. Rehnquist wrote a pub-
He letter in 1967 in opposition to efiorts
to promote Integration in the Phoenix
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public school system in which he stated
that—

We are no more dedicated to an “inte=
grated” soetety than to a “segregated™ soclety,

He has never disassociated himself
from that statement despite many
chanees to do so during the hearings. And
if Mr. Rehnquist himself 1s no more dedi-
cated to integration than to segregation,
he is outside the mainstream of modern
American thought.

Mr. Rehnquist’s unwillingness to allow
law to be used to promote equality has
two significant implications which argue
strongly against his confirmation, Pirst,
his views are such that one must fear the
interpretation he may give to the grand
promise of the 14th amendment: equal
protection of the laws. Indeed, one must
fear the limits he would impose on a leg-
islature’s power to redress 200 years of
racial Injustice. Second, there is the ques-
tion of the appearance of fairness and
impartiality. At a time when many Amer~
icans, young and old alike, doubt the re-
sponsiveness of our system of Govern-
ment, we cannot afford to put on the
Supreme Court a man whose public words
and deeds show that he is Insensitive to
the role that law must play In achieving
a falr and just society.

The second set of reasons which under-
lie my decision to vote against Willlam
Rehnquist have to do with his lack of
dedication to the fundamental individual
freedoms of the Bill of Rights. Mr. Rehn-
quist has consistently interpreted con-
stitutional clauses which confer power on
the executive, or protect property rights,
to their utmost breadth, while narrowly
construing those which confer rights on
the Individual. One need only compare, to
take a single example, his sweeping reli-
gnce on the Republican Form of Govern-
ment Clause to justify Government sur-
velllance with his strlngent and narrow
Interpretation of the first amendment
erguments against such conduct.

Indeed, it was in the context of testify-
ing about surveillance that Mr. Rehn-
quist made his astounding comment
that—

I think it quite likely that self-discipline
on the part of the Executive branch will pro-
vide an answer to virtusally all of the legiti-
mate complaint.s s.galn.st excesses of infor-
matlon gathering.

This widely condemned statement re-
veals Mr, Rehnquist’s views concerning
the balance of power. He ig a person who
consistently favors executive over legis-
latlive or judicial power—a view of our
system of government particularly dan-
gerous for a man who seeks confirmation
as & Justice of the Supreme Court. For
example, Mr. Rehnquist has vigorously
defended the Nixon administration’s po-
sitlon on so-called nafional security
wiretepping, under which the Attorney
General claims the right to listen to pri-
vate conversations whenever he believes
a domestic threat to the national se-
curlty is involved, without prior judicial
authorization. When these views are
combined with Mr. Rehnquist’s public
statements on the Subversive Activities
Control Board, the executive privilege,
the right to bail, and the rights of public
employees to free speech, among others,
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a clear pattern of insensitivity to the
fundamental individual freedoms of the
Bill of Rights emerges.

These are the major reasons which
have led me to decide to vote against
Mr. Rehnquist. I will analyze his record
and present my position in greater detail
in the individual views I plan to file to
the Judiciary Committee’s report.

8ince President Nixon has called both
Mr. Rehnquist and Mr. Powell conserva-
tives, the question arises why I have de-
cided to vote for one and not for the
other. The answer is that they are very
different sorts of men, and the label
“judiclal conservative” serves to confuse
analysis rather than aid it, Based upon a
thorough investigation of Lewis Pow-
ell’s record and his testimony to the
Senate Judiciary Committee, I am con-
vineed that he 1s within a great Ameri-
can tradition of legal philosophy—the
tradition of Holmes and Frankfurter and
Harlan. This tradition has often been
called conservative. But whatever it Is
called, it hes played a vital role in pre-
serving and protectlng the fundamental
liberties of the Bill of Rights and accord-
ing .equal justice to all Americans,

I believe Lewis Powell Is dedicated to
equal justice under law. My belief is con-
firmed by the fact that Mr. Powell’s
nomination is supported by several lead-
ers of the black community in his home-
town of Richmond, including the first
black member of the Richmond School
Board, who served with Mr. Powell from
19563 to 1961, It is confirmed by the fact
that the Leadership Conference on Civil
Rights, which has vigorously opposed the
nomination of Mr., Rehnquist, has not
opposed the nomination of Mr. Powell,
And it is confirmed by the testimony of
Mrs. Jean Camper Cahn, an outstand-
ing black lawyer who played a leading
role In c¢reating the OEQ legal services
program, who has written eloguently of
the humanity, ernpathy, sense of decen-
¢y, fair play and commonsense of Mr,
Powell. It is this distinction, this recog-
nized open-mindedness that distin-
guishes Mr, Powell from Mr. Rehnqguist,

I am willing to accept a hominee who
may be deseribed by the President as a
Judicial conservative, but I am unwilling
to accept a nominee of any philosophy
who exhibits an insensitivity to those
basiec human rights that distinguish our
society from others. We in the Senate
have a respensibility to look beyond the
pressures of the moment to the interest
of the thousands of litigants and millions
of Americans whose very lives may be af-
fected by Mr, Rehnquist’s decisions, not
just for the duration of this administra-
tlon, but perhaps for the remainder of
this century. Every Senhator has a respon-
sibility to study Mr, Rehnquist's philoso-
phy in this light. Having made that
study, I must oppose him.

Mr. President, I ask unanimous con-
sent that a copy of Mr. Rehnquist’s 1964
letter and public testimony opposing a
local public accommodations ordinance,
the 1967 letter concerning our Nation’s
commiltment to an integrated society, a
statement I made concerning Mr. Rehn-
quist’s position with respect to a Model
State Antidiscrimination bill, my state-
ment In support of Lewls Powell, and a
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memorandum which has been prepared
for me concerning Mr. Rehnquist be
printed in the Recorb.

There being no objection, the items
were ordered to be printed in the Recorp,
as follows:

PUBLIO ACCOMMODATIONS Law Passaoe Is

CALLED “MISTAER"

Editor, The Arizona Republic: I beliove
that the passage by the Phoenix City Couneil
of the so-called public accommodations
ordinance 1s & mistake,

The ordinance is called a clvil rights law,
and yet it is quite different from other laws
and court deoisions which go under the same
name. Few would disagree with the principle
that federal, state, or local governments
ghould treat all of its cltizens equally with-
out regard o race or creed. All of us allke pay
taxes to support the operation of govern-
ment, and ali should be treated allke by it,
whether in the area of voting rights, use of
government-owned facilities, or other activi-
tles.

The public accommodations ordinance, .
however, Is dlrected not at the conduct of
government, but at the conduct of the pro-
prietors of privately owned businesses. The
ordinance summarily does away with the his-~
torio right of the owner of a drug store,
lunch counter, or theater to choose his own
customers. By s wave of the legislative wand,
hitherto-private husinesses are made publio
facllitles, which ere open to all persons re-
gardless of the owner’s wishes, Such a drastic
restriction on the property owner is quite a
different matter from orthodox zoning,
health, and safety regulations which are also
limitations on property rights.

If in fact dlsorlmination against minori-
tles In Phoenix esting-places were well nigh
universal, the question would be posed as to
whether the freedom of the property owner
ought to be sacrificed in order to give these
minotities a chance to have accegs to inte-
grated eating places at all, The argurnents of
the proponents of such a sacrifice are well
known; those of the opponents are less well
known.

The founders of this nation thougbt of it
a3 the “land of the free” Just as surely as
they thought of it as the “land of the equal.”
Freedom means the right to manage one’s
own affailrs, not only in & manner that is
pleasing to gll, but in a manner which may
displease the majority. To the extent that we
substitute, for the decision of each business-
man as to how he shall select his customers,
the command of the government telling him
how he must select them, we give up & meas=-
ure of our traditional freedom.

Such would be the issues in a oity where
diseriminetion was well nigh universal, But
statements to the council during its hearings
indicated that only a small minorlty of pub«
lic facilities in the city did discriminate. The
purpose of the ordinanoce, then, 15 not to
mske available s broad range of integrated
facillties, but to whip {nto line the relatively
few recalcitrants. The ordinance, of course,
does not and cannot remove the basic indig-
nity to the Negro which results from refusing
to serve him; that indignity stems from the
state of mind of the proprietor who refuses
to treat each potentisl customer on his own
merits,

Abraham Lincoln, speaking of his plan for
compensated emancipation, sald:

“In giving freedom to the slave, we assure
freadom to the free—honorable alike in what
we give and in what we preserve.”

Precisely the reverse may he sald of the
public accommodations ordinance: Unable to
correct the source of the indigntty to the
Negro, it redresses the situation by placing &
separate indignity on the proprietor, it is as
barren of eccomplishment in what 1t gives t0
the Negro eg in what it takes from the pro-
prietor. The unwanted customer and the dis-
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liked proprietor are left glowering at one
another across the Iunch counter.

It is, I belleve, impossible to fustify the
sacrifice of even a portion of our historic
jndividual freedom for a purpose such as
tbis—William H. Rehnquist [June 1964].

COMMENTS OF WILLIAM REHNQUIST, ON THE
PUBLIC ACCOMMODATIONS ORDINANCE ProO-
POSED FOR THE Crry oF PHOENIZ (JUNE
1964)

Mr. Mayor, members of the City Couneil,
my name 15 Willlam Rehnquist. I reside at
1217 Palmcroft Drive, NW,, here in Phoeni®.
I ain a lawyer without a client tonight. I am
speaking only for myself, I would ke to
speak In opposition to fhe proposed ordi-
nance becsuse I belleve that the values that
it sacrifices are greater than the values which
it gives. I take it that we are no Jess the land
of the firee thah we are land of the equal and
go far as the equality of all races concerned
insofar as publie governmentnl bodies, treat=
ment by the Federal, State or the Local gov-
ernment 1s concerned, I think there is no
gquestion, But it 1s the right of anyone, what-
ever his race, creed or color to have that sort
of treatment and I dont think there Is any
garlous complaint that here in Phoenlx to-
day such a person doesn’'t receive that sort
of treatment from the governmental bhodiea,
When it comes to the use of private property,
that 13 the corner drugstore or the boarding
house or what have you, There, I think we—
and I think this ordinance departs from the
area where you are talking about governa-
mental actton which is contrlbuted to by
every taxpayer, regardless of race, ereed or
color. Here you are talking about a man's
private property and you are saying, 1n effect,
that people shall have access to that man’s
property whether he wants it or not. Now
there have been other restrictions on private
property. There have beetr poning ordinances
and that sort of thing but I venture to say
that there has never beemn this sort of an as-
sault on the institution where you are told,
not what you can build on your property,
but who can come on your property. Thig, to
me, s a matter for the most serious con-
sideration and, to me, would lead to the con-
clusion that the ordinance ought to be
rejecbed,

What has brought people to Phoenix and
t0 Arizona? MY guess 18 no better than any-

one else’s but I would say it’s the idea of the -

lost frontler here in America. Free enterprise
end by that I mean not just free enterprise
in the semse of the right 0 make a buck but
the right to manage your own affalrs as free
as possible from the interference of govern-
ment. And I think, perhaps, the Clty of Phoe-
nix 15 not the common denominator in that
respect but that 1t is over on one side, stress-
ing free enterprise, I have in mind, the state
of the Housing Ordinance, last year, which
a great number of people—you know, the
opinion makers, leaders of oplnions, commu-
nity leaders were entirely for it. I happen to
favor it myself and yet it was rejected by the
peoplé because they sald, in effect, “we don’t
want another government agency looklng
over our shoulder while we are running our
business”. Now, I think what you are con=
templating here is much more formidable
interference with property rights than the
Housing Ordinance would have been and 1
think it's a case where the thousands of
small businiess proprietors have s right to
have their own rights preserved since after
all, it 18 their business.

Now, I would llke to make & second point
very briefly, if I might, and that is on the
mandate existing to this Councll and this
agaln, of course, 18 & matter of one man's
opinion against another, As I recall, the posl-
tion taken by the preceding Councll, of which
I know you, Dr. Pisano, Mr. Hyde, Mr. Lind-
ner were all on, was that there would be
no compulsery public accommodations ordi~
nances and a&s I recall, when this Council ran
6galnst the Act Ticket, which I would have
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thought would be the logical ticket, If elect-
ed, to bring in an ordinance like this, noth-
ing was sald about any sort of change that
the voters might gulde themselves hy in
voting in this particular matter, I don’t think

-this Council has any mandate at all for the

passing of such s far reaching ordinance and
I would submit that if the Councll, in its
wisdom, does determine that it should be
passed, ft has a moral ohligation to refer it
Tor the vote of the people because something
as far reaching as this without any man-
date or even discussion on the thing at the
time the election for City Councll was held
1s certainiy something that should be de-
cided by the people as a whole rather than
by their agents, honorable as you ladies and
gentlemen are, I have heard the criticism
meds by the groups which have favored this
type of ordinance In other citles that we
don't want our rights voted on but of course,
it 1s they who are bringing forward this bill,
The question 1sn't whether or not thetr rights
will be voted upon but instead, it's a ques-
tion of whether their rights will be voted
upon by you ledies and gentlemen who are
the agents of the people or the people as
a whole, Thank you very much for your time.
(Transcribed from tape on record at Phoenix
city clerk’s office.)

[From the editor, the Arizona Republic]

“Dr FACTO” Sc¢HOOLS SEEN SERVING WELL

The combined effect of Harold Cousiand’s
sertes of articles decrying “de facto segre-
gation” in Phoenix schools, and The Repubn
lic’s account of Superintent Seymour’s “in-
tegration program® for Phoenix high schools,
1s digtressing to me.

As Mr, Cousland states In his concluding
article, “whether school board members
take these steps 18 up to them, and the
people who elect them.” My own guess 1s that
tbe great majority of our citizens are well
satisfied with the traditional neighborhood
school system, and would not care to see It
tinkered with at the behest of the authors
of a report made to the federal Civili Rights
Commmiszion.

My further guess is that a similar major-
ity would prefer to see Superintendent Sey-
mour confine his activities to the carrying
out of policy made by the Phoenix Union
High SBchool board, rather than taking the
bit In hls own teeth,

Mr. Seymour declares that we *are and
must be concerned with achieving an inte-
grated soclety.,” Once more, it would seem
more appropriate for any such broad decla
rations to come from policy-making bodies
who are directly responsible to the electorate,
rather than from an appointed administra-
tor, But I think many would take issue with
his statement on the merits, and would feel
that we are no more dedicated to an “inte-
grated” soctety than we are to a “segregated”
soclety; that we are instead dedicated to a
free soclety, In which each man is equal
before the law, but in which each man is
accorded a maximum amount of freedom
of choice In his individual activities,

The neighborhood school concept, which
has served us well for countless years, is
quite conglstent with thils prineiple. Those
who would abandon it concern themselves
not with the great majority, for whom it
has worked very well, but with e gmall minor-
ity for whom they claim 1t has not worked
well. They assert a clalm for special privi-
leges for this minority, the members of
which in many cases may not even want
the privileges which the social theorists urge
be extended to them.

The schools’ job Is to educate chlldren.
They should not be saddled with a task
of fostering social change which may well
lessen their ability to perform their primary
job. The voters of Phoenix will do well to
take a long second look at the sort of pro-
posals urged by Messrs. Cousland and Sey-

mour,
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STATEMENT OF SENATOR BmcH BAYH, ON MBS,
REHNQUIST'S ACTIONS CONCERNING UNI=
FORM STATE ANTIDISCRIMINATION ACT, No-
VEMBER 23, 1971
Ta the past few days I have come upon

additional information which casts some

light on Mr. Willlam Rehnquist's attitude
toward the great quest for equality in Amer-
ica. The attitude Indicated by this new in-
formation—especially when taken together
with other information already befors the

Senate—is disturbing Indeed.

At its 1960 annual meeting the National
Conference of Commissioners on Uniform
State Laws took up a proposed State Model
Anti-Disorimination Act, which had been
three years in the preparation, The Act
created State Commissions on Human Rights
to deal with discrimination in employment,
public accommodations, educational tnstitu-
tions, and real property transactions, Mr.
Rehnquist represented Arlzona at the pro-
ceedings. The transcripts of the deliberations
of the Committee of the Whole reveal that
Mr. Rehnquist opposed two important pro-
visions of the Model Act,

The firat was a proposal which was, in the
words of the Commmissioners Comments, “des
slgned to permit the adoption [by an emn-
ployer] of voluntary plans to reduce or ellm-
inate” racial, religlous, or sex imbalance
in its workforce. These plans were to be subh-
ject to the approval of the Commission on
Human Rights, and they could apply only
to the hiring of new emplayees or the filllng
of vacancies. According to the debates, four
states already had enacted similar laws:
Indiana, Msassachusetts, Illinois, and Cali-
fornla. Mr, Rehnquist opposed this pro-
vision, and, In effect, moved to delete it.
Another Commissioner called this “a direct
attack upon the power granted In the statute
to eliminate racial imbsaslance.” The Issue
then came to a vote and Mr. Rehnquist's
motion was defeated. The provision now ap=

‘pears as Section 310 of the Model Act.

The second proposal that Mr, Rehnquist
opposed was one designed to prohibit viclous
“blockbusating” tactics by which realtors
sometimes play on raclal fears for their own
profit. As the Reporter-Draftstnah of the
Act, Professor Norman Dorsen of New York
University, sald during the deliberations, a
number of citles and at least one state
(Ohlo) hed antiblockbusting provisions
by 1966. Mr. Rehngquist moved to delete this
section, He said:

“Tt seems to me we have a constitutional
question and a serlous policy question, and
in view of the combinatich of these two
factors, plus the fact that 1t doesn’t strike
me this iz a vital part of your bill at all, I
think thls would be a good thing to leave
out.”

Mr. Robert Braucher, then Chalrman of the
Bpeclal Committee on the Model Anti-Diss
crimination Act and a Professor at Harvard
Law Schocl, and now a Justice on the Su-
preme Judicial Court of Massachusetts, then
made an eloquent defense of the antl-block-
busting provislon;

I would like to speak for just & moment
to the merits of this. The practices that are
dealt with in this provision are praotices
that have no merit whatever, They are
viclous, evil, nasty, and bad. These are people
who go around—and this i not a hypothetl~
cal situation; this is something that has hape
pened in every big city In the United
States—and run up a scare campsaign to try
to depress the value of real estate. They
will, if possible, buy ohe house, and then
they will throw garbage owt on the street;
thex wlill put up “For Sale” signs; they wiil
perhaps hire twenty badly clad and decrepit-
looking MNegroes to occupy o single-family
house, and 50 forth, and then they go around
to the neighbors and say: “Wouldn’t you like
to sell before the bottom drops out of your
market?

“And the notion that that type of con-
duct should be entitled to some kind of pro-
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tection under the bans of free speech 15 a
thing which doesn’t appeal to me a tiny bit.”

A vote was then taken on Mr. Rehnquist’s
motion to delete the section, and the motion
fafled. The section now appears as Section
606 of the Model Act.

While Mr. Rehngquist subsequently au-
thored the Justica Department’s opinjon upe
holding the “Philadelphia Plan’--requiring
that substantial numbers of minority emw
ployees be hired to redress the effects of ear-
lier discrimination—his arguments at the
Conference suggest that his personal philos=-
ophy and policy preference is to the cone
trary. And when his statements are combined
with other views he has expreszed within the
last seven years—his vehement opposition
to & 1064 Phoenix public accommodations
ordinancs, and his public letter in 1667 state
ing that “we are no more dedicated to an
integrated soolety than we are to & segre-
gated soclety’-——a persistent unwillingness
on Mr, Rehnquist’s part to permit law to be
used to promote racial equality in America
13 revealed,

STATEMENT OF SENATOR BIRCH BAYH ON THE

SUPREME COURT NOMINATION OF LEWwWIS

PowerL, Nov, 11, 1971

The President has sald that few declsions
ere as Important as the nomination of a
Justice for the Supreme Court of the United
Stutes, I agree. And no less important i1s a
Benator’s decision whether to advise and con-
sent to such a nomioation, With this in
mind, and 1o light of the difficult struggles
weé have had in recent years over nomina-
tions to the high court, I have devoted my
most careful attention to the two nominees
presently before the Senate, I have today con-
cluded that I will support the nomination
of Lewis Powell.

I have stated what I felt were the three
qualities the nation demands of & hominee
to the Supreme Court: outstanding legel
ebllity, unimperchable Integrity, and a deo-
onstrated commitment to fundamental hu-
man rights. In the course of the BSenate
hearings on the Powell nomination no ques=
tion was ralsed concerning his competence as
& lawyer or his personal integrity. Few men
or women in America could earn the active
support of as many leading lawyers and
legal echolars, many of whom have testified
or written about their personal knowledge
of the nominee's qualifications and their en-
thuslastie support for him. The American
Bar Assoclation not only found that Mr.
Powell “meeta high standards of profes-
slonal competence, judicial temperament
end integrity,” the highest rating glven to
Supreme Court nominees by the ABA Com-~-
mittee on the Federal Judleiary, but voted
unanimously that Mr. Powell meets this
standard “in an exceptlonal degree.”

The focus of the Senate hearings on Mr,
Powell’'s nomination has been a discussion of
the third eriterion I mentioned eariler, dem-
onstrated comunitment to fundamental hu-
man rights, In exploring the nominee’s coms-
raltment, the Committes has properly in-
quired Into hiz judeial philosophy. I belleve
that the power and the responsibility of the
Senate to make such inquiry 18 now gen-
erally accepted—and the President himself
encouraged an investigation of judicial philo-
sophy by announcing that these nominees
had been selected because of their phllos-
ophy. Mr. Powell cooperated fully with the
Judiciary Commlttee in this inguiry, and is
to be commended for his conduct.

Lewls Powell and I disagree on some msat=-
ters of judiclal philosophy, Were the power
of nomination mine, I might well have
nominated someone whose views coincided
more nearly with my own. But that {8 not
the Issue here. Based upon my investiga-
#lon of 1ewis Powell’'s record and his testl-
mony to the Senate Judiciary Committee, I
am <onvinced that he ls withln a great
American tradition of legal philosophy—the
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tradition of Holmes and Frankfurter and
Harlan. This tradition has often been called
conservative. But whatever it 1s called, it has
played a vital role in preserving and pro-
tecting the fundamental liberties of the
Bill of Rights and according equal justice to
all Americans. For these reasons, I will vote
for the confirmation of Iewis Powell.

I have not come to this declsion without
careful thought and some hesitetion. Be-
cause of specific questions that have been
ralsed, I have undertaken a careful review
of the record before us, especlally in the areas
of civil liberties and civil rights.

For me the most serious gquestion about
Mr. Powell's civil liberties views was ralsed
by an article he wrote originally for the
Richmond, Virginia Times-Dispaich, which
hag been reprinted in other publications,
including the New York Times. In that arti-
cle Mr, Powell appeared to defend certain
positions of the Nixon administration which
I congider dangerous, including wire-tapping
without a prior court order. But I have found
upon conslderation of the entire record that
this question is less serious then had origl-
nally been thought. First, Mr. Powell testi-
fied that the article was written not as &
careful analysls of the legal problems In-
volved, but rather as an effort to counter-
act what he believes are unwarranted charges
among the young of systematic and wide-
spread repression In the United Btates. Thus
the article cannot be takem as expressing
Mr. Powell’s considered legal views, More-
over, Mr. Powell clarified In his testimony
before the Committee several aspects of
the artiole, For example, he acknowledged
that, not withstanding a contrary implica-
tion in the article, “in most cases 1t wouid
not be difficult to draw’ the llne between
foreign threats and alleged domestio threats
to the national security, Finally, Mr. Powell
both on other oceasions and in his testimony
has expressed strong dedication to civil
liberties. In 1047, for example, he saild “We
rightly cherish the privacy of citizens in thelr
conversations, Indeed, umless substantial
privacy existz the very fundamentals of free
speech are threatened. . . . Certainly, no
serious thought should be given to granting
an unlimited right to eavesdrop.” And while
testifying on Monday Mr. Powell said that
“I would not frust any government to self
discipline, Senator Bayh. I think the pur-
pose of the Blll of Rights was to assure there
are limitations on what the government can
do.”

I have al80 been troubled by questions con-
cerning Lewls Powell’s record in the area of
civil rights. In particular, I was disturbed by
the eloquent testimony presented to the
Committee by Representative John Conyers
and by Attorney Henry Marsh of Richmond.
There are certainly declslons which Lewls
Powell made over the course of his career on
the Richmond and Virglhia school hoards
with which I disagree; there may be some
which, in the bright light of hindsight, seem
unjustifiable, Perhaps Lewis Powell did not
do everything humanly possible to end seg-
regation in Virginia during the troubled dec-
ade following Brown v. Board of Education.
But if that were the test for appolntment to
the Supreme Court, few in public life,
north or south, could pass 1t. Unfortunately,
we must all share that Indictment,

I wonder how many of us can recall the
climate of that pertod in the South, how
many of us are aware of the tremendous pres~
sures on those who sought in good faith to
ablde by the decision in Brown v. Board of
Education. Perhaps Armistead L. Boothe put
1t best in his testimony in support of Mr.
Powell when he sald, “From July 1954 on-
ward the lssue in the State was just as
sharp as a new knife blade hetween an as-
signment (or freedom of choice) plan, to
keep the schools open, or massive resistance,
to cripple them.

Lewis Powell, like my friend and colleague
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Bill Spong, was ohe of the courageous men
in Virginla who was determined to obey the
law of the land, and not to engage in mas-
sive resistance to the Bohool Desegregation

Cases. As he told the Commitiee thls week

“the task of my Board, and my task as I

conceived it, was to kKeep the sochools open,

and that we did, and fAnally they were in-
tegrated.” There may be some who think
that his opposition to massive resistance was
simply & subterfuge designed to perpetuate
segregation. Put as one who k¥nows lewis

Powell, who listened to him testify, and who

remembers the difficult times during which

he sat on the school boards, I believe he 1y
dedicated to equal justice under law,

My belief is gonfirmed by the statements
of other concerned persons. Mr., Powell's
nomination 18 supported by several leaders
of the black community in Richmond, in-
cluding the first black member of the Rich-
mond Schoaol Board, who served In that ca-
pacity with Mr. Powell from 1953 to 1961, The
Leadership Conference on Olivll Rights, which
has opposed William Rehnquist, has taken
no position with respect to the Powel)
nominagtion, Mrs. Jean Camper Cahn,
an outstanding black lawyer who played a
leading role In creating the OEO Legal Serv-
ices Program, has written concerning the
crucial role of Lewls Powell in implementing
that program. In addition, Mrs. Cahn said:
“My support is based upon the fact that I am
drawn inescapably to the sense that Lewls
Powell 1s, above all, humane, that he has &
capacity to emphathlze, to respond to the
plight of a single human being to a degree
that transcends ideologies of fixed positions.
And 1t I1s that ultimate capacity to respond
with humanity to Individualized instances
of injustice and hurt that is the hest and
only guarantee I would take that his con-
sclence and his very soul will wrestie with
every case until he ean live in peace with a
declslon that embodies a sense of decency
and falr play and common sense.”

But perhaps no one has sald it more plaln.
Ir than Lewis Powell himself, who said on
Monday:

“I had & mother and father who had &
deep conviction that all human beings were
egual and that no one wa