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NOMINATIONS OF MARJORIE O. RENDELL
(U.s. CIRCUIT JUDGE); BRUCE Ww.
KAUFFMAN, RICHARD A. LAZZARA, AND A.
RICHARD CAPUTO (U.S. DISTRICT JUDGES)

FRIDAY, SEPTEMBER 5, 1997

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, D.C.

The committee met, pursuant to notice, at 9:02 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Arlen Specter pre-
siding.

Also present: Senators Sessions, Biden, and Kohl.

OPENING STATEMENT OF HON. ARLEN SPECTER, A U.S.
SENATOR FROM THE STATE OF PENNSYLVANIA

Senator SPECTER. Good morning, ladies and gentlemen. We will
begin the confirmation hearings this morning. We are pleased to
have with us four very distinguished nominees—Judge Marjorie
Rendell, now a judge of the U.S. District Court for the Eastern Dis-
trict of Pennsylvania, for confirmation for circuit court of appeals.
We have former Justice Bruce Kauffman, justice of the Supreme
Court of Pennsylvania, for the U.S. District Court for the Eastern
District. We have Mr. A. Richard Caputo for the U.S. District Court
for the Middle District, and Judge Richard A. Lazzara for the Mid-
dle District of Florida.

We had hoped to have hearings this morning for Judge Frederica
Massiah-Jackson, and also for Mr. Bingler. I will put in the record
an exchange of letters which I had with Senator Hatch yesterday
asking about Judge Massiah-Jackson for her hearing today, and
Senator Hatch’s reply saying that the committee could not process
Judge Massiah-Jackson in time for this hearing.

Senator Hatch says:

At your request, the Judiciary Committee has undertaken an effort to promptly
review and process all pending Pennsylvania judicial nominees. I appreciate your
concern about Judge Massiathackson not being included. As you know, the commit-
tee conducts its own review of nominees’ writings, judicial opinions, and background
materials. This review is, as a matter of course, thorough and time-consuming. Un-
fortunately, Judge Massiah-Jackson did not provide the committee with her commit-
tee questionnaire until August 15, more than a week after the other Pennsylvania
district court nominees.

While the committee has endeavored to complete its review of her nomination, we
have to date been unable to do so. It is my hope that, assuming all paperwork is
complete and fully reviewed, her nomination will be ready for consideration at the

next Judiciary Committee judicial nominations hearings presently slated for later
this month.

(D



2

[The letters referred to follow:]
U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, September 4, 1997.

Senator ORRIN HATCH,
Chairman, Senate Judiciary Committee,
Russell Senate Office Building, Washington, DC.

DEAR ORRIN: As you know, I had hoped that Judge Frederica A. Massiah-Jackson,

a nominee to be a judge on the District Court for the Eastern District of Pennsyl-
vania, would be ab{e to testify at the judicial nominations hearing we are holding
tomorrow morning. 1 think that Judge {Vlassiah-Jackson would make a fine addition
to the bench and I would like to see her nomination move forward.

To my disappointment, I have learned that Judge Massiah-Jackson is not on the
witness list for tomorrow’s hearing.

I would appreciate it if you could let me know the reason why Judge Massiah-
Jackson was not invited to testify at tomorrow’s hearing.

Sincerely,
ARLEN SPECTER.

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC, September 4, 1997.
Hon. ARLEN SPECTER,
Hart Senate Office Building,
Washington, DC.

DEAR ARLEN: Thank you for your letter of September 4, 1997. At your request,
the Judiciary has undertaken an effort to promptly review and process all pending
Pennsylvania judicial nominees. I appreciate Jour expression of concern about Judge
Fredgrica Massiah-Jackson’s not being included on this week’s nominations hearing
agenda.

As you know, the Committee conducts its own review of nominees’ writings, judi-
cial opinions, and background materials. This review is, as a matter of course, thor-
ough and time-consumin%;I

Unfortunately, Judge Massiah-Jackson did not provide the Committee with her
Committee Questionnaire until August 15, 1997, more than a week after the other
Pennsylvania District Court nominees. While the Committee has endeavored to com-
plete its review of her nomination, we have to date been unable to do so.

It is my hope that, assuming all paperwork is complete and fully reviewed, her
nomination will be ready for consideration at the next Judiciary Committee judicial
nominations hearing, presently slated for later this month.

Thank you for your patience.

Sincerely,
ORRIN G. Hatcu, Chairman.

Senator SPECTER. I have discussed this matter with Senator
Hatch and it is my hope we could have Judge Massiah-Jackson on
a week after next, perhaps as early as September 16.

As to Mr. Bingler, whose name has been submitted for the west-
ern district, we are continuing to work on that, and we shall con-
tinue to do so. It is my hope we will be able to ultimately bring
him forward for confirmation.

We have with us this morning two of my distinguished col-
leagues, Senator Connie Mack of Florida and Senator Bob Graham
of Florida. If you gentlemen would step forward, the committee,
after deferring to my ranking member, Senator Kohl, would be glad
to hear from you.

Senator KOHL. Thank you, Mr. Chairman. I do not have a state-
ment today, but I would like to thank you for chairing this hearing
and I would like to put a statement into the record by Senator
Leahy. Senator Leahy is concerned about the pace of judicial nomi-
nations. We currently have more than 100 judicial vacancies, and
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1 am concerned, as he is, and so, as 1 would imagine, are you, Mr.
Chairman.

I ask unanimous consent that Senator Leahy’s statement be
made a part of the record.

Se%ator SPECTER. Without objection, it will be made a part of the
record.

[The prepared statement of Senator Leahy follows:]

PREPARED STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE
OF VERMONT

This year the Senate has confirmed only 11 federal judges, during a period in
which we have seen 112 vacancies. We have two nominees from the June 25 hear-
ings who still need to be considered and reported by the Judiciary Committee and
nominees pending on the Senate Executive calendar from as long ago as June 12.

This is only the fifth confirmation hearing for judicial nominees that this Commit-
tee has held all year. From the first days of this session of Congress, this Committee
has never had pending before it fewer than 20 judicial nominees for hearings. This
Committee’s backlog has now doubled and is more than 40. Many of these nomina-
tions, pending for longer than a year, have been re-nominated by the President after
having been held up during the stall last year. Some of those pending before the
Committee had had hearings or were reported favorably by the Committee last Con-
gress but have been passed over so far this year as the vacancies for which they
were nominated more than two years ago persist. The President has sent us 61 judi-
cial nominations so far this year and is sending more each week.

While I commend Senator Specter for chairing this hearing and including nomi-
nees to the Third Circuit and District Courts in the Eastern and Middle District
of Pennsylvania, I remain concerned for those nominees, vacancies and litigants who
are not from a Circuit or District with an active Republican member on the Judici-
ary Committee. Even Senator Specter was unable to have included the two other
nominees for judgeships in the Eastern and Western Districts of Pennsylvania at
this hearing. And while I am delighted to see the Committee moving forward
Kmmptly on nominations received at the end of July, that does not excuse us for

aving passed over and not held hearings on dozens of other nominees throughout
the year. The Committee has 12 nominations that have been pending for more than
a year, including seven nominations that have been pending since 1995. I am al-
ways pleased when the Committee moves promptly on nominees, but that does not
excuse the Committee’s delay in the consideration of nominees like Professor Fletch-
er, Judge Beaty, Judge Paez, Ms. McKeown, Ms. Aiken, Ms. Mollway and the oth-
ers.
We continue to fall farther and farther behind the pace established by Senator
Hatch in the last Congress. By this time two years ago, Senator Hatch has held
eight confirmation hearings involving 36 judiciaflnominees and the Senate had pro-
ceeded to confirm 35 federal judges.

I have spoken often about the crisis being created by the 101 vacancies that are
being perpetuated on the federal courts around the country. At the rate that we are
currently foing this year, more and more vacancies are continuing to mount over
longer and longer times to the detriment of greater numbers of Americans and the
national cause of prompt justice. We are not even keeping u& with attrition.

Chief Justice Rehnquist has repeatedly acknowledged the crisis being inflicted
upon the federal judiciary and, I believe, upon all Americans. The Chief Justice has
called the rising number of vacancies “the most immediate problem we face in the
federal judiciary.” The Courts Subcommittee heard testimony just yesterday from
judges from the Second and Eighth Circuits about the adverse impact of vacancies
on the ability of the Federal courts to do justice. The effect is seen in extended delay
in the hearing and determination of cases and the frustration that litigants are
forced to endure. The crushing caseload will force federal courts to rely more and
more on senior judges, visiting judges and court staff,

The Attorney General spoke recently about the “vacancy crisis that has left so
many Americans waiting for justice” and noted that vacancies, filings, caseloads,
and backlogs are all increasing and that we are experiencing an “unprecedented
slowdown in the confirmation process” that has “very real and very detrimental im-
pacts on all parts of our justice system.” She spoke about the hundreds of appellate
arguments being canceled and federal judges who endure entire years without hear-
ing a single civil case. She said: “Quite simply without enough judges, our laws will
become empty promises and ‘swift justice’ will become an oxymoron, and without the
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independence they need to uphold those laws, our judges will become hostages to
politics instead of being the guardians of our principles.”

Today we will hear from a few of the highly-qualified nominees pending before
the Committee, including one who was first nominated more than 16 months ago.
I look forward to prompt and favorable action on each of them.

As we enter the last weeks of this session of Congress, I urge the Republican ma-
jority to reconsider its strategy and proceed to consider and confirm the nominees
who are before us.

Senator SPECTER. I share Senator Leahy's concern. Of course,
there could be no complaints about this processing. These nomina-
tions were submitted in late July and for some magical reason they
have appeared out of turn today; at least the Pennsylvania ones
were. I would have to ask the Senators from Florida about their
timing.

Welgcome, Senator Graham and Senator Mack. As our custom is
on seniority, we turn first to Senator Graham.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator GRAHAM. Thank you, Mr. Chairman and Senator Kohl.
I appreciate this hearing this morning for an outstanding Floridian
who has been nominated by the President for the Middle Judicial
District of Florida.

I have a full statement which I would like to ask to be submitted
for the record.

Ser(xlator SpPECTER. Without objection, it will be made a part of the
record.

Senator GRAHAM. In deference to the heavy schedule that you
have, I will summarize.

Mr. Chairman, it is a tremendous honor to introduce to this com-
mittee Judge Richard Lazzara for your consideration as the nomi-
nee for the Middle Judicial District of Florida. Before I begin, I
would like to welcome Judge Lazzara and his son, Damon, who
joins him today.

Judge and Damon, if you would please stand up?

[The persons stood.]

Senator GRAHAM. I am pleased to be joined today by my good
friend and colleague, Senator Mack, whose tireless efforts on behalf
of Judge Lazzara have made this hearing today possible, for which
I extend my deep appreciation.

Mr. Chairman, you and Senator Kohl are well aware of the criti-
cal responsibility that we share as Members of the U.S. Senate in
the review of those individuals who have been nominated to serve
in lifetime positions in our Federal court system. It is vital that
these appointments command our closest attention and scrutiny,
which I know has been the tradition of this committee. I am cer-
tain that in applying that scrutiny, you will be as impressed as we
are with the qualifications of Judge Lazzara for this important po-
sition.

Let me just take a moment to talk about the Middle District of
Florida. The Middle District of Florida is geographically an ex-
tremely large judicial district, stretching some 400 miles, including
cities such as Jacksonville, Orlando, Tampa, St. Petersburg, and
Senator Mack’s hometown of Ft. Myers. This district is projected to
grow by more than 1.5 million citizens in the next 10 years. That
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growth is larger than the current population of 13 of our States
and the District of Columbia.

It is also a district which has had a major caseload. The criminal
defendants per judge in the middle district, as an example, are ap-
proximately 50 percent higher than the national average. At the
end of 1996, there were over 1,500 criminal cases pending in the
Middle District of Florida. Therefore, your holding this hearing
today and adding Judge Lazzara to the bench, which will bring this
bench to a full complement, is extremely important.

Mr. Chairman, just briefly to review the distinguished career of
Judge Lazzara, a graduate of the University of Florida Law School,
he has served with distinction in a number of professional and
community positions, as well as a long and distinguished career on
the State judiciary. He was nominated by both Republican and
Democratic Governors for increasing positions of responsibility in
the State judiciary, now serving as a member of the Third District
Court of Appeals, which is the intermediate appellate position in
our State system.

His performance at every level of the judiciary has met with
overwhelming praise. He received the highest approval rating of
any of Hillsborough County judges when he served in that position
in 1987, of any 13th Judicial Circuit judge when he was in that po-
sition in 1993, and now of those colleagues with whom he serves
as a Second District appellate judge in 1995, was selected with the
highest approval rating. He has received many awards for his serv-
ice.
Mr. Chairman, 1 recommend in the highest form Judge Lazzara
for his preparation, his experience, his judicial demeanor, his intel-
ligence, his understanding of what it means to be a jurist. He will
bring distinction to the Federal judiciary. I urge your earliest con-
sideration of this nomination.

Senator SPECTER. Thank you very much, Senator Graham. We
appreciate your being here.

[The prepared statement of Senator Graham and a newspaper
article follows:]

PREPARED STATEMENT OF SENATOR BOB GRAHAM

Chairman Hatch, Senator Leahi\;, members of the Judiciary Committee, it is a tre-
mendous honor to introduce Richard Lazzara for your consideration as the next
judge in the Middle Judicial District of Florida.

Before I begin, I want to welcome Judge Lazzara and his son Damon to Washing-
ton. I had the privilege of meeting with both of them in my office before this morn-
ing’s hearing. Mr. Chairman, Judge Lazzara has primarily earned this nomination
through his diligent service and distinguished legal and judicial record. But I think
that the real measure of accomplishment in any individual’s life is his or her chil-
dren. And in this case, Judge Lazzara has been very successful.

I also want to thank my good friend and fellow Floridian Connie Mack for his tire-
less efforts on behalf of this nomination and his presence here today. For nearly a
decade, I have been extremely privileged to work closely with Senator Mack. I have
also had the good fortune of living across the street from him.

Mr. Chairman, perhaps our most critical responsibility as a legislative body is the
review of those individuals who are selected to serve at all levels of our federal court
system. It is vital that these appointments command our closest attention and scru-
tiny, and I want to commend you and Senator Leahy for your faithful dedication
to this task. In the Iast year alone, your leadership has led to the confirmation of
three new federal judges in Florida—Robert Hinkle in the Northern District, and
Alan Gold and Don Middlebrooks on the Southern District.
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I am hopeful that this hearing will be the first step toward the confirmation of
Richard Lazzra as the newest judge in Florida’s large and rapidly growing Middle
District, which stretches 400 miles and includes the major cities of Jacksonville, Or-
lando, Tampa, St. Petersburg, and Senator Mack’s hometown of Fort Myers. It is
Brojected to have more than 1.5 million new residents in the next ten years—a num-

er greater than the population in thirteen states.

While not a permanent solution, Judge Lazzara’s addition to the federal bench
would be a welcome relief to the overburdened judges in one of the most under-
served judicial districts in the nation. Criminal defendants per judge in the Middle
District are approximately 50% higher than the national average. In fact, at the end
of 1396, right gefore Judge Lazzara was nominated, over 1500 criminal cases were
pending.

Just as the confirmation of judicial appointees deserves our best efforts, the Amer-
ican people served by those jurists have a right to expect judges who bring unques-
tioned competence, strong integrity, devotion to duty, and diversity of experience
with them to the federal bench.

Throughout his career—as a student at the University of Florida Law School, a
Hillsborough County attorney and prosecutor, a distinguished member of the Tampa
Bay area legal community, and an outstanding jurist at the county, circuit, and ap-
pellate levels—Richard Lazzara has met—and exceeded—this standard of excellence
time and time again.

Floridians began relying on Richard Lazzara’s judgment more than twenty-five
years ago. His record of exemplary yet humble service to others at the University
of Florida Law School, where he bravely complemented his studies with perhaps the
most challenging assignment of his career—the often thankless but always impor-
tant job of dormitory resident adviser.

Almost without hesitation, Judge Lazzara’s graduation from law school was fol-
lowed by three years of public service. He worked in the Office of the Hillsborough
County Solicitor and then as an Assistant State Attorney. This prosecutorial experi-
ence turned into nearly fifteen years of respected work in private practice.

In 1987, when he was elected a Hillsborough County Judge, Richard Lazzara en-
tered the phase of his career that would earn him the most distinction.

In ten years as a judge, his intelligence, competence, and fairness has earned him
near-universal respect and bipartisan attention. In 1988, then-Governor Bob Mar-
tinez, a Republican, appointed Judge Lazzara to a seat on Florida’s Thirteenth Judi-
cial Circuit. Five years later, Democratic Governor Lawton Chiles elevated him to
the state’s Second District Court of Appeal.

His performance at every level of the state judiciary has been met with over-
whelming praise. Judge Lazzara received the highest approval rating of any
Hillsborough County Judge in 1987; of any Thirteenth Judicial Circuit Judge in
1993; and of any Second District Appellate Judge in 1995. The Young Lawyers Sec-
tion of the Hillsborough County Bar Association named him their “Outstanding Ju-
rist of 1991-1992.” And in 1990, he received the highest rating possible in sentenc-
ing habitual offenders.

Throughout his career, Richard Lazzara has been respected by his peers, hailed
for his outstanding service to the people of Florida, and praised for his skill and
competence in the legal arena. I have no doubt that this pattern of distinction will
continue once he is invested as federal judge in the Middle District of Florida.

Mr. Chairman, perhaps the best way for me to conclude is to express my unre-
served agreement with an editorial that was published in the Tampa Tribune on
January 7, 1997. I hope that the members of this Committee will share in its astute
observation: “Richard Lazzara is just the type of federal judge the country needs.”
I agree, and urge his speedy confirmation.

Thank you, I ask that the full text of the Tampa Tribune editorial entitled
“Lazlfara Deserves Federal Appointment” be printed in the Record following my re-
marks.

{From the Tampa Tribune, Jan. 7, 1997)

LAZZARA DESERVES FEDERAL APPOINTMENT

Ask any lawyer in West Central Florida to name the best judges in the area and
Judge Richard Lazzara’s name is invariably on the list.

The former circuit judge, now on the state’s 2nd District Court of Appeal, is
known for his keen legal mind, his calm demeanor and his efficiently handling of
cases.
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Lawyers are often awed by Lazzara's agile intellect and knowledge of the law, yet
he is a modest man without a shred of the arrogance that sometimes afflicts those
who put on judges’ robes. An example of Lazzara’s character and his devotion to the
law was found%ast spring when he took time from his lofty appeals court position
to fill in for a county judge.

So when Sen. Bob Graham recommended Lazzara for a federal judgeship last
year, it was hailed by judges and lawyers as an inspired choice. President Bill Clin-
ton, upon Graham’s advice, make the nomination.

Unfortunately, the Senate did not approve the nomination during the presidential
election year. Now President Clinton must renominate Lazzara and the Senate must
approve the appointment.

We don't blame the Senate for being cautious about judicial nominations. The
country doesn’t need any more liberal i;udges who try to set social policy from the
bench. But Lazzara, who is known for being apolitical, is not of that stripe. His ap-
proach to the law is conservative. He is interested in interpreting the law as it is,
not as he might like it to be.

Scholarly, hard-working, not given to theatrics or self-aggrandizement, Lazzara is
just the type of federal judge the country needs.

We urge President Clinton to renominate Lazzara to the federal bench and the
Senate to approve the appointment of this estimable jurist.

Senator SPECTER. Senator Mack.

STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM
THE STATE OF FLORIDA

Senator Mack. Senator Specter, Senator Kohl, again I thank you
for holding this hearing. I, too, am delighted to be here today to
recommend Judge Richard Lazzara for confirmation to the position
of U.S. district judge for the Middle District of Florida.

This appointment comes at a crucial time for this district. I am
going to take a moment, too, to talk a little bit about the Middle
District of Florida because it is unique, with compelling demands.
It stretches from Jacksonville to Ft. Myers and contains 7.8 million
people, more than half of the State’s population. These dynamics
and the rate of growth in the State have contributed to a situation
of crisis proportions for the district.

The middle district currently has the Nation's eighth heaviest
caseload, and the chief U.S. district judge, Elizabeth Kovachevich,
has told me on numerous occasions that the current backlog is

owing at an alarming proportion, and it is for that reason that
§Znator Graham and I are committed to addressing these prob-
ems.

In the meantime, the middle district is doing what it can to alle-
viate the situation. The district recently announced an intention to
hold an unprecedented accelerated civil trial calendar in June,
July, and August 1998, in which judges from the Jacksonville and
Orlando divisions will join the U.S. district judges in Tampa to as-
sist the Tampa-Ft. Myers division with their emergency case back-
log. It is clear that Judge Lazzara will be a welcome addition to
the Federal bench there.

I have heard from many people in the Florida legal community
about Judge Lazzara’s fitness for the Federal bench. He is highly
respected in the Tampa area, where he is currently on the State
appellate bench. The Tampa Tribune had these positive comments
on Judge Lazzara's nomination, and I quote, “The country doesn’t
need any more liberal judges who try to set social policy from the
bench. But Lazzara, who is known for being apolitical, is not of the
stripe. His approach to the law is conservative.” He is also viewed
by those who know him as a warm and decent man.
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I, too, believe that he has shown himself to be a conservative ju-
rist, interpreting statutes and precedents in a strict fashion even
in situations where the outcome is not to his liking or the public’s
liking. With the current and appropriate emphasis we are placing
on opposing judicial activism, Judge Lazzara appears to Y)e the
kind of jurist we should enthusiastically confirm. I would also like
to note that back in 1992, my own judicial advisory commission
recommended Judge Lazzara for nomination to the Federal bench.

I want to thank the committee for providing me with the oppor-
tunity to introduce Judge Lazzara. I know that Senator Graham
and I both appreciate the timely consideration which has been
given to other Iglorida judicial nominees in this Congress, and ask
that in light of the compelling demands upon the Middle District
of Florida, Judge Lazzara be confirmed swiftly by the committee
and the full Senate.

I thank you, Mr. Chairman.

Senator SPECTER. Well, thank you very much, Senator Mack.

[The prepared statement of Senator Mack follows:]

PREPARED STATEMENT OF SENATOR CONNIE MACK

Mr. Chairman, I am delighted to be here today to recommend Judge Richard
Lazzara for confirmation to the position of United States District Judge for the Mid-
dle District of Florida. This appointment comes at a critical time for this district.

The Middle District of Florida is a unique one with compelling demands. It
stretches from Jacksonville to Ft. Myers and contains 7.8 million people—more than
half of the state’s population. These dynamics and the rate of growth in the state
have contributed to a situation of crisis proportions for this district. The Middle Dis-
trict currently has the nation’s eighth heaviest caseload, and Chief U.S. District
Judge Elizabeth Kovachevich has told me on numerous occasions that the current
backlog is growing at an alarming proportion. It is a problem Senator Graham and
I are committed to addressing.

In the meantime, the Midﬁle District is doing what it can to alleviate the situa-
tion. The District recently announced an intention to hold an unprecedented acceler-
ated civil trial calendar in June, July and August of 1998 in which judges from the
Jacksonville and Orlando divisions will join the U.S. District judges in Tampa to
assist the Tampa/Ft. Myers division with their emergency case backlog. It is clear
that Judge Lazzara will be a welcome addition to the Federal bench there.

I have heard from many people in the Florida legal community about Judge
Lazzara’s fitness for the federal bench. He is highly respected in the Tampa area
where he is currently on the state appellate bench. The Tampa Tribune had these
positive comments on Judge Lazzara’s nomination: “The country doesn’t need any
more liberal judges who try to set social policy from the bench. But Lazzara, who
is known for being apolitical, is not of that stripe. His approach to the law is con-
servative.” He is also viewed by those who know him as a warm and decent man.

I, too, believe that he has shown himself to be a conservative jurist—interpreting
statutes and precedents in a strict fashion even in situations where the outcome is
not to his liking or the public’s liking. With the current, and appropriate, emphasis
we are placing upon opposing judicial activism, Judge Lazzara appears to be the
kind of jurist we should enthusiastically confirm.

I would also like to note that back in 1992 my own Judicial Advisory Commission
recommended Judge Lazzara for nomination to the federal bench. I want to thank
the Committee for providing me the opportunity to introduce Judge Lazzara. I know
that Senator Graham and I both appreciate the timely consideration which has been
given to other Florida judicial nominees by this Congress, and ask that, in light of
the compelling demands upon the Middle District of Florida, Judge Lazzara be con-
firmed swiftly by this Committee and the full Senate. Thank you.

Senator SPECTER. We will move as expeditiously as possible. 1
have a very high regard for the work of the Federal judiciary. I
have been a practicing lawyer all my life; I consider that up to the
moment. I know how important that processing is and we will work
to accomplish that.
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I want to note the presence of Staff Director Manus Cooney today
and I want to thank him personally for expediting the process.
When the nominations came in as to the—thank you very much,
Senator Mack and Senator Graham. I know Senator Mack is
straining at the starting point for the next race and I know how
busy you are, so we appreciate your being here.

Senator MAcCK. Thank you.

Senator SPECTER. I was saying I want to thank Mr. Cooney espe-
cially. After the nominations were submitted, he and I talked on
a number of occasions in the month of August and it has not been
easy to have these set up during the first week back from recess.
So we thank you, Mr. Cooney.

Senator Santorum had wanted to be here, but is in Pittsburgh
today on family business and he sends his regrets. I know that he
is very supportive of the Pennsylvania nominees who are here.

lAt; this time, I would like to ask Judge Rendell to step forward,
please.

While you are standing, judge, will you raise your right hand? Do
you solemnly swear that the testimony you are about to give in this
proceeding will be the truth, the whole truth and nothing but the
truth, so help you God?

Judge RENDELL. I do.

Senator Specter. It is a pleasure to welcome you here, Judge
Rendell. You have an outstanding record as a district court judge,
in the practice of law, and an outstanding academic record, grad-
uating from the Villanova Law School in 1973 and Phi Beta Kappa
from the University of Pennsylvania in 1969.

On a personal note, so that my own bias will be known, I have
known Judge Rendell since she was a college student and she
dated Ed Rendell, who then had the lofty position of assistant dis-
trict attorney in Philadelphia and now is the mayor of Philadel-
phia, America’s mayor as well.

Judge Rendell, we welcome you here.

TESTIMONY OF MARJORIE O. RENDELL, OF PENNSYLVANIA,
TO BE U.S. CIRCUIT JUDGE FOR THE THIRD CIRCUIT

Judge RENDELL. Thank you, Senator.

Ser})ator SPECTER. Would you care to make any opening state-
ment!

Judge RENDELL. I would like to have the record reflect those
members of my family who are present with me.

Senator SPECTER. If you would introduce them, we would appre-
ciate it.

Judge RENDELL. Yes. My immediate family—my husband, Ed
Rendell, is on his way. The vagaries of the Metroliner probably
have affected his being here, but I know he was on the 7 am. or
whatever.

From my immediate family, our son Jesse, who was here the last
time I had a hearing, is in his second day of his senior year in high
school, so he is tending to his educational duties.

I am pleased to have my chambers family here; my secretary,
Beth Cummings, who has been with me for 15 years; my past,
former law clerk, Cheryl Solomon, who is now with a law firm here
in Washington; and my current law clerks, Adam Levin, who grad-
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uated from NYU Law School, as well as Alison Conn, a graduate
of Yale Law School. They have just started their tenure with me,
so I am very pleased to have them.

Senator SPECTER. If you would all stand, we would appreciate it.

[The persons stood.]

Senator SPECTER. Thank you all very much.

Judge RENDELL. Thank you, Senator, and in addition to that, I
would just like to say I am extremely pleased and honored to be
here and am thankful to the committee for having this hearing.

Senator SPECTER. I should say, Judge Rendell, that your nomina-
tion has been pending for some time, unlike the district court nomi-
nees, and we will not burden the record with the reasons why. We
are just glad to have you here today and move the process.

Judge RENDELL. Thank you.

QUESTIONING BY SENATOR SPECTER

Senator SPECTER. We are on a tight time schedule, which is cus-
tomary around here. We have a vote scheduled at 9:50 this morn-
ing, and the Governmental Affairs Committee is going to start
hearings at 10 and I am on that committee and early up on a
round of questioning. But I know we have sufficient time to com-
plete our work, but we will move expeditiously.

Judge Rendell, are you committed to faithfully following the Su-
preme Court precedent and the rulings of other superior courts in
your legal decisions?

Judge RENDELL. Yes, I am, Senator.

Senator SPECTER. If you are presented with a case of first im-
pression, what principles will guide you or what methods will you
employ in deciding that case?

Judge RENDELL. If the case involves an issue of statutory inter-
pretation, I would look first to the statute and to its plain meaning.
Obviously, statutes are presumed to be constitutional in the first
instance. And if the meaning were not plain, if there were ambigu-
ity, I would look then to the legislative history to try to divine the
legislative intent, knowing full well, however, that sometimes that
can be misleading. So, that would involve some careful scrutiny.

If the matter were a matter of interpreting the Constitution, I
would look again to the text of the Constitution and to the histori-
cal perspective and background of it. And in all instances, I would
look at other precedent, or if not precedent, other cases, analogous
cases decided by the Supreme Court or fellow circuit courts for
guidance in how to make the determination,

Senator SPECTER. Could you cite any Supreme Court opinion
which you think is particularly well reasoned?

Judge RENDELL. I think the Dalbert case that has to do with ex-
pert evidence is very well reasoned and has been of great help to
the trial courts in helping us determine the reliability of expert
opinion which I think is becoming increasingly important. And
Dalbert is well reasoned in that it lays out tests clearly for us to
follow, so I would cite that case.

Senator SPECTER. Can you point to any case or specific areas of
constitutional law where you think the Supreme Court improperly
departed from the principles of the Constitution?
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Judge RENDELL. Well, I guess I would make the judgment of that
kind of case where the Supreme Court itself has made a judgment
that it has erred rather tﬁan myself presuming to say they were
wrong and, for instance, Plessy v. Ferguson would be a case that
I would say fits that description.

Senator SPECTER. Judge Rendell, if you believed the Sulpreme
Court had seriously erred in rendering a decision, how would you
handle that in applying that law to a case pending before you?

Judge RENDELL. I would apply the Supreme Court precedent.
That is the law of the land.

Senator SPECTER. What is your judgment on the constitutionality
of the death penalty? .

Judge RENDELL. The Supreme Court has held it constitutional
and I will follow that in my decisionmaking.

Senator SPECTER. Have you had any death penalty cases come
before you as a district court judge?

Judge RENDELL. I have had the trial of a case that was being
prosecuted as a death penalty case under the crime bill, and I con-
vened a jury and we were in the midst of a trial when the matter
was pled, a guilty plea. So I was embarking upon, in fact, the first
death penalty case in our district. That was last fall.

Senator SPECTER. Do you have any conscientious scruples which
would inhibit or prevent you from imposing or upholding the death
penalty?

Judge RENDELL. No, I do not, Senator.

Senator SPECTER. Do you believe it is appropriate for the Amer-
ican Bar Association to take stands on political issues such as abor-
tion, affirmative action, gun control?

Judge RENDELL. I guess the appropriateness of the activities of
any group would depend upon its mission. I am not personally fa-
miliar with the mission of the ABA.

Senator SPECTER. Have you been a member of the ABA?

Judge RENDELL. I have in the past. I am not currently. When I
was in practice, in commercial practice, I found it helpful to receive
their publications, but I have never been active. I think it is dif-
ficult, if they are purporting to speak on behalf of all of the bar,
for them to be taking positions on one side or the other of an issue.

Senator SPECTER. I am not sure about the appropriateness of
that question, but it is part of the boilerplate.

Judge RENDELL. Yes.

Senator SPECTER. Since you are a friend and since I am presid-
ing, I am going to ask you all the boilerplate questions.

Judge RENDELL. I didn’t address it from the standpoint of ethics
and ogviously these are—I don’t have any such cases before me.
This hasn’t come before me.

Senator SPECTER. I have a lot of views on the ABA, but I don’t
know that they would qualify or disqualify me for anything.

On the subject of judicial activism, we always take up this ques-
tion, and with all the preparation, I don’t know that it is possible
for a nominee to give an inappropriate answer. Would you care to
comment about the doctrine of judicial activism?

Judge RENDELL. I believe that a judge should decide the case be-
fore him or her, the issues before him or her, and not stray from
that. And I think my record on the district court shows that that
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is what I do do. I believe it is inappropriate for a judge to go be-
yond that, in light of the separation of powers. Our duty is to en-
force and interpret the law and not to legislate. I happen to believe
that and try to act accordingly.

Senator SPECTER. In one of my early sessions on the Judiciary
Committee, Senator Thurmond, then chairman, asked a nominee a
question: if you are confirmed, do you promise to be courteous? And
I was amazed at the question because what was a nominee to say
except yes. There were two nominees from Pennsylvania, Judge
Mansman, who is now on the circuit court, and Judge Caldwel
and they both said yes.

Senator Thurmond said, the more power a person has, the more
courteous the person should be. And as I reflected on that, that is
as wise a comment as I have heard in this room. The competltlon
hasn’t been too heavy for wise comments in this room. But that is
really im };;ortant and I say it only once to the nominees who are
here on the importance of courtesy.

I have seen in my experience in the courtroom, and I have had
a fair amount of it, a tremendous amount of conduct which is ex-
cessive by judges once they put on the robes—just really, really ex-
cessive. Once you are a Judl;;e, you are there. Some of us think a
constitutional amendment might be in order to have Federal judges
run every 6 years and, of course, to have Senators serve for life.
[Laughter.]

But I say with great seriousness the import of Senator Thur-
mond’s admonition that you really ought to keep in mind when liti-
gants and parties are before you that you ought to consider your-
self as if they are really before the public and almost up for elec-
tion, to have your comments judged and your demeanor regarded
as if that were on the line.

Senator Kohl.

Senator KOHL. Thank you, Mr. Chairman.

Senator SPECTER. We have been joined, obviously, here by our
very distinguished colleague, former chairman of this committee,
former ranking member of this committee.

Senator BIDEN. Former everything, but go right ahead, Senator

Senator SPECTER. And current guru of this cornmittee.

Senator Kohl.

QUESTIONING BY SENATOR KOHL

Senator KOHL. I will be brief, Judge Rendell. In your opinion,
what are the most important decisions of the Supreme Court in the
20th century—the most important three decisions, and why?

Judge RENDELL. I believe that in terms of changing the law and
setting precedent that will guide us—in the criminal area, I would
have to say Miranda is one which is important in terms of chang-
ing the thinking or the balance, if you will, in criminal law in a
way unlike it was the first half of this century.

Brown v. Board of Education obviously made a radical change in
our thinking at a time when the Supreme Court felt it was called
for. And the third area—I am trying to think of different areas of
the law—again, I get back to Dalbert and the way we conduct our
civil cases. So often, civil cases come before us with experts or pre-
sumed experts, and I think Dalbert will make a big change in the
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law in terms of cases that do and do not proceed to trial based
upon the reliability of experts.

Senator KOHL. Thank you. Thank you, Mr. Chairman.

Senator SPECTER. Thank you very much, Senator Kohl.

Senator Sessions.

QUESTIONING BY SENATOR SESSIONS

Senator SESSIONS. Mr. Chairman, I think Pennsylvania and the
three nominees that we are seeing here from the State appear to
have exceptional qualifications and appear to be the kind of nomi-
nees that will do an outstanding job as Federal judges.

I congratulate you and Senator Santorum and the President for
nominees that appear to be skilled and capable with good experi-
ence. You are to be congratulated. I know you have worked hard
in trying to have the kind of judges that we need in America.

Good-quality judging is important. I take it very seriously. My
staff and I look at nominees and give it some thought. It is a life-
time appointment. Courtesy, fidelity to the law, hard work, and
case management are the cornerstones of a good Federal judge. I
have practiced full time before Federal judges for 15 years, and a
good judge makes it a pleasure to be in court and a bad judge can
make it a nightmare, or give you nightmares worrying about what
is going to happen the next day.

I think these nominees appear to be the kind of nominees that
will serve the Nation well. I do have another committee hearing to
attend. I also think the nominee from Florida, Mr. Lazzara—both
Senator Graham and Connie Mack are confident in his abilities,
and his background appears to be excellent, too.

hSo I think it is a good group of nominees and I expect to support
them.

Senator SPECTER. Thank you very much, Senator Sessions.

We have been joined by Mayor Rendell this morning. I under-
stand he is here. Welcome, Mayor Rendell.

Senator BIDEN. Good thing he is not the nominee. [Laughter.]

Senator SPECTER. Do you think the cross might be a little more
extensive?

& aam pleased to call on now our distinguished colleague, Senator
iden.

QUESTIONING BY SENATOR BIDEN

Senator BIDEN. Mr. Chairman, I am completely objective in this
nomination. The fact that the judge is bright, well educated, hon-
est, balanced, and conscientious, has nothing to do with the fact
that I have known her since I have been in high school. She is ex-
tremely qualified for this job. She will be a great addition to the
third circuit, which has one of the most distinguished reputations
of all the circuits in the history of the United States of America.
Some truly great jurists have served on that court.

Midge, as a judge, you will be taking a place where others have
sat who have literally changed the face of America for the better,
and I think you deserve to be there. I should ask you questions and
pretend I am interested in your answers. I know you too well. I
have too much respect for you, and I am completely confident in
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your ability to not only be a sound jurist, but to be a truly great
one.

My one regret and I am sure it is yours, too, is that your dad
is not here. He would be, and is, extremely, extremely proud of you.

Judge RENDELL. Thank you.

Senator BIDEN. I still can’t figure out why you married a guy
from New York, but I guess in time we will work that one out. I
welcome the mayor as well. I think, quite frankly, judge, you have
the better job. Clearly, the job security is better, and I think the
decisions, although difficult, may be even easier to make.

I am excited about your nomination.

Judge RENDELL. Thank you, Senator.

Senator BIDEN. And I compliment you, Senator Specter, for push-
ing the nomination. You know, everybody thinks that bipartisan-
ship is dead in this country. In a lot of places, it is not.

I must say, Mr. Chairman, you have also recommended to the
President three other nominees. I am very regretful that one is not
here today for the western district. I hope it is not petulance that
is keeping that from occurring because he is as qualified as the oth-
ers that are here today.

With the exception of the circuit judge, I must tell you, Mr.
Chairman, and tell the other judges, including Mr. Kauffman,
whom I know and think is a great appointment as well, that a lot
is going to depend, from this Senator’s standpoint, on what hap-
pens to the judge from the Western District as to how—at any rate,
that is for another time and another fight and it is unrelated to you
directly and unrelated to Judge Rendell.

I am excited about it, Midge, and I tell you I think it is wonder-
ful. Congratulations. I look forward to watching from afar your con-
tinued distinguished career.

Judge RENDELL. Thank you, Senator. I am honored and humbled
by your remarks. Thank you.

Senator SPECTER. Thank you very much, Senator Biden. I had
commented about Mr. Bingler earlier, John Bingler, and had said
that he had been nominated and hoped that we would have him
before this committee soon and that that was in process. I did not
give any further explanation, but——

Senator BIDEN. By the way, I want to make it clear for the
record that everything in my experience, knowing you for a couple
of decades now—everything you have ever said, you have done, and
I have absolute, complete confidence that you are trying your best
to make sure Mr. Bingler gets before this committee. I appreciate
that very much and I will pursue that with you.

Senator SPECTER. Thank you very much, and the reason that
Judge Rendell married a New Yorker was because he had a very
important position. He was assistant district attorney in Philadel-
phia.

Judge RENDELL. For one Arlen Specter, who was then the district
attorney, I might add.

Senator SPECTER. We have had a lot of fun over the years.

Thank you very much, Judge Rendell. I think that your con-
firmation is as close to being assured as anything can be. Thank
you for coming.
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Judge RENDELL. Thank you, Senator, and thank you again for
convening this hearin%.

Senator SPECTER. Thank you.

We will now call the district court nominees together to speed
the &rocess just a little. If you would all step forward, Justice
Kauffman, Judge Lazzara, and Mr. Caputo, and raise your right
hands, do you solemnly swear that the testimony you will give in
this proceeding will be the truth, the whole truth and nothing but
the truth, so help you God?

Mr. KAUuFFMAN. I do.

Judge Lazzara. I do.

Mr. Capuro. I do.

Senator BIDEN. Mr. Chairman, before you begin, may I clarify
the record? I referred to a circuit court nominee. I want the record
to show that I have known her since high school. We go back all
the way to high school; we have been friends for years. Thank you
very much, Mr. Chairman.

QUESTIONING BY SENATOR SPECTER

Senator SPECTER. Thank you very much, Senator Biden.

Let us begin with former justice Kauffman, who brings to this
position an outstanding record, having served on the Supreme
Court of Pennsylvania; an outstanding record as a litigator; an out-
standing academic record from the University of Pennsylvania and
Yale Law School. He couldn’t have made two better selections be-
cause they are the same as mine.

Mr. Kauffman, are you committed to faithfully following Su-
preme Court precedents and the court of appeals for your district?

TESTIMONY OF BRUCE W, KAUFFMAN, OF PENNSYLVANIA, TO
BE U.S. DISTRICT JUDGE FOR THE EASTERN DISTRICT OF
PENNSYLVANIA

Mr. KAUFFMAN. Yes, Senator, I am.

Senator SPECTER. If you are presented with a case of first im-
pression, what principles will guide you in deciding the case?

Mr. KAUFFMAN. The principles of recognizing that a statute is
presumed to be constitutional; that it is the role of the courts not
to legislate, but to enforce the law, and therefore we search for
precedents that will help us interpret an ambiguous, if a statute
were to be ambiguous. And, finally, we look at legislative history,
if need be, but I repeat what was said earlier today that legislative
history sometimes can be very dangerous because it may be only
the opinion of one Member of the Congress, and therefore you have
to carefully scrutinize le%islative history. Hopefully, the presump-
tion of constitutionality of the statute will—-

Senator SPECTER. Can you cite any specific Su‘;)reme Court opin-
ion which you think is particularly well reasoned?

Mr. KAUFFMAN. Yes; I think that the Adarand decision is a very
well reasoned decision.

Senator SPECTER. Can you cite any situation or case where you
think the Supreme Court has improperly departed from the prin-
ciples of the Constitution?

Mr. KAUFFMAN. Yes; I think I agree with what Judge Rendell
said that you look at cases that the Supreme Court decided that
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were improperly decided, such as Dred Scott and Plessy v. Fer-
uson.

5 Senator SPECTER. What would you do if you believed the Su-

preme Court or the court of appeals had seriously erred in render-
ing a decision? What would you do with respect to applying it to
the case before you?

Mr. KAUFFMAN. As a Federal district judge, a trial judge, I would
be bound by the precedent of the higher courts.

Senator SPECTER. As to the death penalty, had you sat on death
penal't)y cases when you were on the Supreme Court of Pennsyl-
vania?

Mr. KAUFFMAN. Yes; I did, Senator.

Senator SPECTER. Do you have any moral compunction against
the imposition of the death penalty?

Mr. KAUFFMAN. | have no moral compunction that would prevent
me from enforcing the law.

Senator SPECTER. Had you been a part of the majority of the
court upholding the death penalty in cases where you sat on the
Supreme Court of Pennsylvania?

Mr. KAUFFMAN. I don’t think that the opportunity came while I
was there to actually enforce a death penalty, but there were cases
where the principle came up and I had no moral compunction
against voting to enforce the law.

Senator SPECTER. Well, as you say that, I reflect we didn’t have
the death penalty in Pennsylvania from 1972 for a long time, but
we had had a lot of cases come up where it was imposed but wasn’t
carried out.

Mr. KAUFFMAN. Correct.

Senator SPECTER. We are going to skip the American Bar Asso-
ciation question in this round.

What is your view on judicial activism?

Mr. KAUFFMAN. Senator, I believe that the tripartite system of
government that we have is excellent. It has worked. Checks and
balances are important. The job of a Federal court is not to make
the law, but to interpret the law. The job of the legislature, the
Congress, is to make the law, and I think it is very important that
Federal judges understand that and conduct themselves accord-
ingly.

Senator SPECTER. Justice Kauffman, you have had a very distin-
guished career and done a lot of hard work. You have had a lot of
lofty positions educationally, professionally, supreme court. You are
a big wheel. Can you make a commitment now to all those lawyers
and all those litigants come before you that you are going to keep
your temper all the time and you are going to be courteous to them
all the time?

Mr. KAUFFMAN. Senator, yes, indeed. This is something I have
wanted to——

Senator SPECTER. OK, because I know you pretty well and it is
not an easy commitment to keep, and I am going to ask you to
think about this when they are before you and some lawyer is ram-
bling, some litigant is not too directed, and all the temptation is
1;her¢(a1 and you have had a bad morning. Think about Senator Thur-
mond.
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I had commented, Senator Biden, earlier about Senator Thur-
mond’s comment to always be courteous.

Mr. KAUFFMAN. I promise you, Senator, I will never forget that.

Senator BIDEN. He is a man who has never lost his temper, I can
assure you. [Laughter.]

Senator SPECTER. Senator Kohl.

QUESTIONING BY SENATOR KOHL

Senator Kohl. Thank you, Mr. Chairman. I will ask just one
question.

Since their inception, the Federal sentencing guidelines have
been the subject of debate. In fact, at least one district court judge
resigned because, according to press accounts, he felt that the man-
datory guidelines were too harsh and too rigid. Some appellate
judges, like Judge Easterbrook of the seventh circuit, have been
criticized for their unwillingness to allow district court judges to
depart from the sentencing guidelines, even for upward departures.

Is that a concern of yours generally, and is this an issue in the
third circuit?

Mr. KAUFFMAN. Senator Kohl, I believe that a Federal district
judge, no matter what his personal opinion may be of sentencing
guidelines, has no choice but to follow what the law is. The Con-
gress decides that issue, and I promise you that I will very vigor-
ously enforce the laws as passed by Congress and I will not let my
personal opinion of whether sentencing guidelines are good or bad
interfere with my administration of them.

Senator KOHL. Thank you. Thank you, Mr. Chairman.

Senator SPECTER. Senator Biden.

QUESTIONING BY SENATOR BIDEN

Senator BIDEN. I have one question that is going to sound like
I am not being serious at first blush, Justice Kauffman, but I am
very serious. Considering your stature and success in the law in
one of the Nation’s largest cities, in a town renowned for very high-
powered lawyers, why do you want to be a district court judge?

Mr. KAUFFMAN. Senator, this is something that I have wanted to
do all of my life. I grew up in a family where my dad was a lawyer
and a judge. Our family has always been devoted to public service.
I view this as the pinnacle of the profession and an unusual oppor-
tunity to serve the public for the rest of my life. It is something
that I want to do very much, and I have had to answer the same
question to my wife and some others, too, and believe me, Senator,
I have thought about that.

But I feel that I have been very lucky in life and that every law-
yer, and me in particular, has the obligation to give back to this
country that has been so good to all of us. And I know this sounds
like platitudes, but I sincerely mean that I feel an obligation to de-
vote the rest of my life to public service and that is what I hope,
if confirmed, I will be permitted to do.

Senator BIDEN. Well, I believe you do. I can’t think of a better
reason why one should want to be a Federal judge. Thank you.

Mr. KAUFFMAN. Thank you, Senator.

Senator SPECTER. Thank you, Senator Biden.
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Justice Kauffman, would you introduce your family and friends?
I did not have a chance earlier to greet all of your friends—I didn’t
see him there—but I will later.

Mr. KAUFFMAN. Thank you, Senator. I first want to say I am
very honored, sincerely honored and grateful to be here this morn-
ing, and I do have my family and friends, both in person and by
representation.

y 89-year-old father who is in Florida is here in spirit and will
be watching this on CNN. This is something very important to him
in his life, too, and I am so happy that he is alive to see this.

My best friend and my wife is here, Carol Jackson Kauffman.

Senator SPECTER. Would you stand, Carol, please?

[Mrs. Kauffman stood.]

Senator SPECTER. Thank you.

Mr. KAUFFMAN. My son, one of my sons, Robert Andrew
Kauffman, who is a former assistant U.S. attorney in Philadelphia,
and now a lawyer, a trial lawyer, in the distinguished firm of
Reese, Smith, Shaw, McLean in Pennsylvania—he is here rep-
resenting himself, of course, but also his brother, Brad, his sister,
Margie, and his sister, Laurie, and his sister, Christine, and my
brother, Alan, who practices law in Florida, and my grandchildren,
Stephanie and Sara. So I am very happy that Robert could be here
today, for a variety of reasons. My other children and brother and
grandchildren are not here.

Senator BIDEN. Bob, are you billing by the hour for that rep-
resentation? [Laughter.]

Mr. R. KAUFFMAN. No, Senator.

Mr. KAUFFMAN. I have some very—I am a lucky man. I have
some very dear friends.

Senator SPECTER. Justice Kauffman, may I ask you to expedite
this because we are going to have to conclude this hearing?

Mr. KAUFFMAN. Yes; here todaf' are some wonderful friends of
mine—Leonard Sylk, of Philadelphia; Jerome Richter, Esq., of
Philadelphia; Ken Tepper, Esq., of Philadelphia; and my partner
representing not only himself, but the firm of Dilworth, Paxson,
Kalish & Kauffman, Thomas Groshens.

I also have—and I saved him for last; he should have been first—
a marvelous friend of mine here, Congressman Robert Andrews, of
New Jersey. Well, he was here just a few moments ago.

In any event, thank you, Senator. I appreciate it very much.

Senator SPECTER. Thank you very much, Justice Kauffman.

One final note about Justice Kauffman’s extraordinary service
with his law firm, the Dilworth firm, in representing many of us
in the navy yard litigation on base closures; I think a really re-
markable contribution.

QUESTIONING BY SENATOR SPECTER

Senator SPECTER. Judge Lazzara, welcome. You bring to this
hearing a very outstanding record academically, professionally, and
as a Florida State judge. Let me begin with a central question
which has been inquired into by the committee, and that is with
respect to a murder case which you presided over where you did
not impose the death penalty after that was recommended by the
jury. That has been inquired into in detail by staff, which has
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found your explanation satisfactory, but I think it is important for
our record here that you state your reasons for departing from the
jury’s recommendation in that case.

TESTIMONY OF RICHARD A. LAZZARA, OF FLORIDA, TO BE U.S.
DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF FLORIDA

Judge LazzARA. Well, as you know, Senator, in connection with
those inquiries I have furnished a complete copy of the sentencing
transcript which reflects in detail my legal reasons for not doing so.

In Florida, the jury’s recommendation as to whether to impose or
not to impose a death penalty is not binding on the trial judge.
That awesome responsibility falls on the trial judge. After review-
ing exhaustively the law of the State of Florida relating to whether
the death penalty should or should not be imposed, and after strict-
ly applying that law as it should be applied to the objective facts
that I found in the record, it was my determination that the death
penalty was not an appropriate sanction in that case. And therefore
I exercised what I believed to be and what I still believe to be good
judgment in sentencing Mr. Bailey to life imprisonment.

That was not the only case that I have had the occasion to con-
sider whether the death penalty should be imposed. There were
two others which I have noted, I believe, in my response. In those
cases, | followed the exact same approach that I followed in Mr.
Bailey’s case. I strictly applied the death penalty law, as I under-
stood it, to the objective facts appearing in the record. Using that
same process in those other two cases, it was my determination
that the death penalty was the appropriate sanction.

Senator SPECTER. And you imposed that sentence?

Judge LAzzARA. And I imposed that sentence in both cases.

Senator SPECTER. Do you have any conscientious scruple against
imposition of the death penalty?

Judge LAzzARA. No, sir.

Senator SPECTER. Judge Lazzara, give us your views on judicial
activism. What is the appropriate role of a judge in that respect?

Judge LAzzARA. As I understand it, a judicial activist is one who,
for their own personal reasons, consciously ignores the law and the
facts in resolving a dispute. I have never been that type of judge,
I think, as my record reflects. I don’t intend to be that type of judge
as a U.S. district court judge, if I am fortunate enough to be con-
firmed. And in my view, any judge who takes that approach should
hang up the robe. If they want to legislate, they should run for the
legislature and should not be in the judicial branch of government.

Senator SPECTER. What would you do if you found a case from
the Supreme Court or court of appeals particularly disturbing and
sharply disagreed with it? How would you handle that in your
court?

Judge LAZZARA. If it was the law of the land, binding precedent
under the basic principles of stare decisis which brings continuity
and finality to our judicial system, I must follow them. I would dis-
agree if I felt appropriate, but I would have to follow them.

Senator SPECTER. Can you point to any case where you think the
Supreme Court made an erroneous decision?
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Judge LazzArRA. I think Judge Rendell and former Justice
Kauffman have pretty well covered the ballpark in that area.
Plessy v. Ferguson——

Senator SPECTER. They left out a few cases.

Judge LAZZARA. Yes; Plessy v. Ferguson, of course, comes to
mind.

Senator SPECTER. Do you have members of your family here,
Judge Lazzara? If so, we would be pleased to have you introduce
them.

Judge LAZZARA. Yes. I am pleased to have here my son, Damon
Lazzara, and his good friend and my second son, really, Mr. Daniel
lSlimit,ovich. And my wife sends her regrets for not being able to be

ere.

Senator SPECTER. We have been joined now by Representative
Andrews. Would you stand?

[Mr. Andrews stood.]}

Senator SPECTER. Congressman Andrews met his wife in the
course of the navy yard litigation and was a party to that, a very
distinguished legislator and public servant.

Senator Kohl.

Senator KOHL. I have no questions, Mr. Chairman.

Senator SPECTER. Senator Biden.

Senator BIDEN. I have no questions.

Senator SPECTER. Thank you.

Anything further you would care to say?

Judge LAZZARA. 1 just wanted to express my appreciation to Sen-
ator Graham and Senator Mack for taking time from their busy
schedules to be here and to present me to the committee, and I ap-
preciate the committee having me here, sir.

Senator SPECTER. Thank you very much, judge.

We now turn to A. Richard Caputo, who also brings a very distin-
guished record to this hearing, a graduate of Brown University and
the University of Pennsylvania Law School, 1963; a JAG officer in
the Air Force; extensive public service, community activities.

Judge Caputo, welcome. Is there any opening statement you
would care to make?

TESTIMONY OF A. RICHARD CAPUTO, OF PENNSYLVANIA, TO
BE U.S. DISTRICT JUDGE FOR THE MIDDLE DISTRICT OF
PENNSYLVANIA

Mr. CapuTo. No, sir. I would like to introduce members of my
family.

Senator SPECTER. Please do that, yes.

Mr. CAPUTO. My wife, Rosemary.

Senator SPECTER. Would you stand, Mrs. Caputo?

[Mrs. Caputo stood.]

Mr. CAPUTO. My daughter, Lisa, and my son, Richard. And my
daughter, Christina, lives in Florida and was unable to make it,
and, of course, her husband, Jerry, and my son Richard’s wife, Lau-
rie, and my grandson, Richard III.

Senator SPECTER. Thank you very much. It is a very beautiful
family which you have, so that I can put that on the record to be
along with Senator Biden. [Laughter.]



21

QUESTIONING BY SENATOR SPECTER

Senator SPECTER. Mr. Caputo, I am presuming twice now, but I
don’t think it is an unreasonable presumption. Are you committed
to faithfully following Supreme Court precedents and the rulings of
the third circuit?

Mr. CaruTo. Yes; I am, Senator. '

Senator SPECTER. What are your views on judicial activism?

Mr. CaruTO. Well, my views on judicial activism are that judges
are appointed to interpret the law, to decide controversies and
cases, and resolve grievances, not make policy and legislate. I also
would note that Federal courts are courts of limited jurisdiction
and Federal judges certainly should be mindful of that particular
facet of their function.

Senator SPECTER. If you had a case where you thought—well,
what Supreme Court decision would you point to, if any, that you
thought was improperly decided?

Mr. CaruTo. Well, I know everyone has so far mentioned Plessy
and Dred Scott. 1 suppose I could add the Lochner v. New York case
involving——

Senator SPECTER. What were the facts in that case, Justice
Kauffman?

Mr. Caputo. Well, I don’t really—you asked Mr.——

Senator SPECTER. The facts in Lochner?

Mr. KAUFFMAN. The facts in Lochner? That was where the—

Senator SPECTER. You don’t have to answer that. [Laughter.]

Senator BIDEN. You are not required to answer the question.

Senator Specter. I just wanted to know if you were listening. Mr.
Caputo was starting to answer it for you.

Do you have any compunction against the death penalty, Mr.
Caputo?

Mr. CaruTO. No, sir, I do not.

Senator SPECTER. What kind of cases have you handled generally
in the practice of law?

Mr. CArPUTO. I have handled most—all kinds of cases. My prac-
tice has been fairly general.

Senator SPECTER. Have you had some criminal cases?

Mr. CaruTo. I have, not many.

Senator SPECTER. Ever represented a defendant in a capital
case?

Mr. CArUTO. No, I have not.

Senator SPECTER. Why do you want to be a Federal judge?

Mr. CArUTO. I think in many respects, as Judge Kauffman said,
it is something I have wanted to do all my life. I feel like I have
trained for it my entire career, and I think I have reached the point
of experience and temperament that qualifies me at this point in
my life to do it. I think it is one of the highest callings we can have
in our profession, and I feel as though I am ready and I would like
to do some public service at this point in my life.

I enjoy a reputation for competence and integrity. I am willing
to work hard and I am a good listener, and I think that is what
a judge has to do, listen and decide, and I am prepared to do that.

45-964 98-2
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Senator SPECTER. You heard my question to Justice Kauffman,
and you also, Judge Lazzara, about being courteous at all times.
Are you ready to make that commitment to this committee?

Mr. CAPUTO. Absolutely, I am, sir.

Senator SPECTER. Senator Kohl.

QUESTIONING BY SENATOR KOHL

Senator KOHL. Just one question. I noticed that no one this
morning mentioned among the most important Supreme Court de-
cisions Roe v. Wade. Do you have a comment on that?

Mr. CAPUTO. I really can’t comment on that in any way except
that it is the law and, if called upon, I would follow it.

Senator KOHL. Thank you.

Senator SPECTER. Senator Biden.

Senator BIDEN. I want a commitment, judge, that you will be
Earticularly mindful of litigants from Scranton, PA. That is my

ometown. Scranton doesn’t get paid attention to enough. I just
want you to know that.

Mr. CAPUTO. Yes, sir. You have my commitment.

Senator BIDEN. All right, good. Just so long as they are treated
fairly, I have no question.

I suspect the reason why none of you mentioned Roe, although
all of you probably in your hearts know it is probably one of the
most significant decisions, whether you agreed with it or not, is be-
cause you have all been attuned to make sure not to mention Roe
because you know that is a flash point, the one thing that will get
everyone’s interest. I kind of wish one of you had, but I think that
is the reason. You have all had significant legal experience, and so
I am sure your good judgment and wisdom prevailed upon you not
to suigest Roe as one of the decisions. At any rate, a wise decision,
I might add.

I thank you very much, Mr. Chairman.

Senator SPECTER. Thank you, Senator Biden.

Thank you all.

At this point we will place into the record a statement submitted
by Senator Santorum.

[The prepared statement of Senator Santorum follows:]

PREPARED STATEMENT OF HON. RICK SANTORUM, A U.S. SENATOR FROM THE STATE
OF PENNSYLVANIA

Mr. Chairman, thank you for acceptinf this testimony in strong support of the
nominations of Judge Marjorie Rendell, Justice Bruce Kauffman, and Mr. Richard
Caputo, who are :gﬁearing before you today.

regret that I be unable to appear before the Committee today. A family com-
mitment in Pittsburgh will keep me in Pennsylvania throughout the day. Nonethe-
less, I wish to provide for the record this statement as a means of expressing my
support for these nominees.

udge Rendell has an impressive record of service on the bench of the U.S. Dis-
trict Court for the Eastern District of Pennsylvania. Having had the opg:rtunitgoto
review many of her rulings, I am confident that the Third Circuit will benefit from
her skills and experience. Further, her rulings reflect a well unded, common
sense understanding of the law and the adjudicatory role of judges. For instance,
in United States v. Roberson, 1995 WL 314714 (E.D. Pa., May 17, 1995), Judge
Rendell rightly held that evidence of drug dealing was admissible because the police
had probable cause to stop the defendant after receiving a call regarding the defend-
ant selling drugs.

The Committee should also take note of Judge Rendell’s active involvement in

many charitable and nonprofit organizations throughout southeastern Pennsylvania.
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Whether it is the University of Pennsylvania, the Visiting Nurse Association, or
Philadelphia’s Avenue of the Arts, her volunteer efforts have contributed to the

:alit:¥A of life in our Commonwealth for over twenty years. I believe this work re-
fect.s er deep commitment to the people whom her decisions on the bench will af-
ect.

Justice Kauffman has practiced law in Philadelphia for over thirty-five years. He
has provided the committee with extensive information on his rich and varied expe-
riences before numerous courts in the Commonwealth of Pennsylvania. In reviewing
his bac und, I noted his determination and effective representation of the City
of Philadelphia and others in attempting to keep the Philadelphia Naval Shipyard
open. Such pro bono work indicates Justice Kauffman's dedication to the law and
interest in the well being of the people of southeastern Pennsylvania.

As you know, Justice Kauffman has also served as a Justice on the Supreme
Court of Pennsylvania. I have had the opportunity to review many of his rulings.
His work clearly reflects a deep understanding of the many demands faced by one
serving on a judicial bench. I am confident that the Committee will agree that the
Eastern District of Pennsylvania will greatly benefit from Justice Kauffman’s intel-
lect, character, and experience.

As with the other nominees, Mr. Richard Caputo will bring a wealth of experience
to the federal bench. For over thirty years, Mr. Caputo has Sracticed law in a wide
range of fields, including Special Courts-martial in the Air Force, state and federal
criminal trials, and extensive civil litigation. I believe the Committee should take
special note of Mr. Caputo’s contributions as a public servant. I include in this de-
scription both his service in the United States Air Force and his work as a public
defender for Luzerne County, Pennsylvania. His interest in returning to such serv-
ice as a judge for the U.S. District Court for the Eastern District of Pennsylvania
reflects his deep commitment to the people of our Commonwealth.

Mr. Caputo’s experiences have shaped a career uniquely suited for future work
on the federal bench. For instance, in Commonwealth of PA v. Chas. S. Grucella,
Criminal No. 1343 of 1967, (Luzerne County Court of Common Pleas), 58 Luz.L.Reg.
137, 59 D&C 2d 610 (1967), Mr. Caputo arsued that former Public Defenders who
later worked for the District Attorney should be precluded from prosecuting defend-
ants who were former clients. I believe this experience provided Mr. Caputo with
a deep appreciation for prosecutorial powers, the balance of powers, the appearance
of conflict of interest, and the public interest as a whole. Bringing this agf)reciation
to the federal bench will enhance the already high reputation of the Middle District
of Pennsylvania.

Mr. Cl?x'airman, thank you again for accepting this statement. I look forward to
aiding the Committee as it reviews these nominations, and I expect to ultimately
see these nominations pass overwhelmingly before the full Senate.

Senator Specter. These hearings are not as elongated as people
might suppose. I know when nominees come, they are concerned,
as is obvious. There has been a very thorough investigation. Sen-
ator Santorum and I have a judicial nominating commission which
has gone over the records in detail, and then there is an American
Bar Association review and there is an FBI review. There has been
a lot of examination.

Unless it is a Supreme Court nomination or a contested nomina-
tion for some reason, these hearings do not draw many of the Sen-
ators. And we try not to have them pro forma, but you have al-
ready submitted answers to many, many questions which have
been reviewed in great detail. So it ought to be said briefly that
there has been a very thorough examination of your records and
qualifications.

You undertake an enormously important job, and my view is that
the third branch of Government—you are article III in the Con-
stitution, but the Federal judiciary changed that in Marbury v.
Madison and you are now No. 1. You are independent, you are in-
defatigable, and you render decisions which have really been the
pillar of America, in my opinion.

We are constrained here and at the White House by many, many
considerations. You take up these cases, and you take them up one



24

by one and give a kind of hearing and airing. The Federal judiciary
is the cornerstone of our society, in my opinion. You have a very,
very heavy responsibility, and be courteous.
Thank you. That concludes our hearing.
[Whereupon, at 9:57 a.m., the committee was adjourned.]
{Submissions for the record follow:]
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SUBMISSIONS FOR THE RECORD
SENATE JUDICIARY COMMITTEE QUESTIONNAIRE

I. BIOGRAPHICAL INFORMATION (PUBLIC)
1. Full pame: (include any former names used).
Marjorie O. Rendell (nee Marjorie May Osterlund)

2. List current place of residence and office

Address:
address(es) .

Chambers: United States District Court
601 Market Street, Room 3114
Philadelphia, PA 19106

3. Date and place of birth.

December 20, 1947
Wilmington, DE

4. Marital Status (include maiden name of wife, or husband’'s
name). List spouse's occupation, employer's name and business
address(es) .

Spouse: Hon. Edward G. Rendell
Mayor, City of Philadelphia
215 City Hall
Philadelphia, PA 19107

5. EBduycation: List each college and law school you have
attended, including dates of attendance, degrees received, and
dates degrees were granted.

University of Pennsylvania (9/65 - 5/69)
B.A., 1969

Dean's List

Graduated cum laude

Georgetown University Law Center (9/70 - 5/71)

1970-71 (transferred to Villanova upon marriage)
Invited to join Law Journal and Criminal Law
Review; declined due to transfer to Villanova

villanova School of Law (9/71 - 5/73)
J.D., 1973
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: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

Employment

1969-1970 University of Pennsylvania
3451 Walnut Street
Philadelphia, PA 19104
Annual Giving - Development Department

(Fundraising)

1972-1994 Duane, Morris & Heckscher
Summer 1972 - Summer clerk
1972-1973 - Part-time
1973-1981 - Full-time associate
1981-1994 - Partner

1994-present United States District Court
601 Market Street, Room 3114
Philadelphia, PA 19106

Other (Boards)
1973-1978 Philadelphia Bar Association
Board of Directors, Young Lawyera
Section
Late 1970s- University of Pennsylvania
1994 (various advisory boards)
1978-1994 Visiting Nurse Association

of Greater Philadelphia
Visiting Nurse Society

Late 19808- East Falls Advisory Board of
1994 Chestnut Hill National Bank
Pennsylvania's Campaign for Choice

1992-1994 Academy of Vocal Arts
Market Street East Improvement Association
Philadelphia Bar Foundation
Philadelphia Friends of Outward Bound

1992-Present Avenue of the Arts, Inc. (Vice-chair)
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1995-Present University of Pennsylvania
(Board of Trustees)
University of Pennsylvania College of
Arts and Sciences
(Board of Overseers)

*NOTE: I resigned from most of the above boards upon assuming

the bench. I presently serve only on the boards of
trustees of Avenue of the Arts, Inc. and the University
of Pennsylvania, and on the Board of Overseers of the
College of Arts and Sciences.

Military Service: Have you had any military service: 1If so,
give particulars, including the dates, branch of service, rank
or rate, serial number and type of discharge received.

No military service.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

Phi Beta Kappa

Philadelphia College of Textile and Science
Doctor of Laws - Honorary Degree awarded in May 1992
Fellow, American College of Bankruptcy, 1996

Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are or
have been a member and give the titles and dates of any
offices which you have held in such groups.

American Bar Associationt*
Pennsylvania Bar Associationt
Philadelphia Bar Association*
(Board of Directors, Young Lawyers Section, 1973-78)
American Bankruptcy Institute+
Eastern District of Pennsylvania Bankruptcy Conferencet*
Philadelphia Bar Foundation (board member, 1992-94)*
Alternative Dispute Resolution Committee
of the Eastern District Bankruptcy Conference
Mediation Division+
The Historical Society of the United States District
Court for the Eastern District of Pennsylvania
Federal Judges Association
American Judicature Society
National Association of Women Judges
American College of Bankruptcy

* formerly
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Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations to which you belong.

Organizations active in lobbying: None.

Other organizations:

Board Memberships

Avenue of the Arts, Inc. (Vice-Chair)
University of’ Pennsylvania
Board of Trustees
Board of Overseers
of College of Arts and Sciences

Women's Associations

International Women's Forum
University of Pennsylvania
Trustees' Council of Penn Women

Other

Vesper New Years Association - Vegper Club (eating club);
copy of by-laws provided herewith.

Court Admipsion: List all courts in which you have been
admitted to practice with dates of admission and lapses if any
such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Supreme Court of Pennsylvania (11/15/73)
U.S. Court of Appeals for the Third Circuit (4/27/78)
U.S. District Court for the Eastern District

of Pennsylvania (3/18/75)

: List the titles, publishers, and dates of
books, articles, reports, or other published material you have
written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please
supply a copy of all speeches by you on issues involving
constitutional law or legal policy. If there were press
reports about the speech, and they are readily available to
you, please supply them.

Published Writings:

Contributing author of seminar materials published in
connection with above-mentioned annual seminar
presentations; drafted sections on Secured Creditor
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Claims and Adequate Protection in all editions. The most
recent editions are:

-- (Ninth Annual Seminar)
(305 pps.)
Duane, Morris & Heckscher
Reorganization and Finance Section
Copyright 1991 Duane, Morris & Heckscher

o q P
\"H 7 (Eighth Annual
Seminar) (249 pps.)

Duane, Morris & Heckscher

Copyright 1990 Aspen Publishers, Inc.

a -- (Seventh Annual
Seminar) (181 pps.)
Duane, Morris & Heckscher
Reorganization and Finance Section
Copyright 1989 Duane, Morris & Heckscher

s 1 - AT {tutional 1 legal

policy
11/29/95 - Villanova University School of Law
Nineteenth Annual Donald A. Giannella Memorial
Lecture. Published in Villanova Law Review:

Honorable Marjorie O. Rendell, "What is the Role of
the Judge in Our Litigious Society?," 40 Vill. L.
Rev. 1115 (1995).

Copies of each of the foregoing published writings have been
provided herewith.

Health: What is the present state of your health? List the
date of your last physical examination.

Excellent; 12/15/95.

Judicial Office: State (chronologically) any judicial offices
you have held, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

Judge, United States District Court
for the Bastern District of Pennsylvania
Appointed by President Clinton on February 11, 1994

Jurisdiction: Complete original federal civil and
criminal jurisdiction.
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Citations: If you are or have been a judge, provide
(1) citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where
your judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional
issues, together with the citation to appellate court rulings
on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

(1) See attached Exhibit A.

(2) My decision in United States v, Robergon, 1995 WL
314714 (E.D. Pa., May 17, 1995), rev'd 90 F.3d 75
(3d Cir. 1996), was reversed by the United States
Court of Appeals for the Third Circuit. I had
refused to suppress evidence obtained by the police
as a result of a call radioed to the police
regarding an individual selling drugs at a certain
location. The Third Circuit reversed the
conviction, finding that the informant lacked
reliability, detracting from the probable cause
necessary for a stop of the defendant.

(3) U.S. v. Tidwell (94-CR-353); 12/22/9S.
Copy of opinion provided herewith.

Public Office: State (chronologically) any public offices you
have held, other than judicial offices, including the terms of
service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for
elective public office.

Committeewoman for the Republican Party,
30th Ward, 20th Division, from 1972-1976.
Elected position.

Legal career:

a. Describe chronologically your law practice and experience
after graduation from law school including:

1. whether you served as clerk to a judge, and if so,
the name of the judge, the court, and the dates of
the period you were a clerk;

No clerkship.

2. whether you practiced alone, and if so, the
addresses and dates;

No solo practice.

Seonste Judiclery -6-
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the dates, names and addresses of law firms or
offices, companies or governmental agencies with
which you have been connected, and the nature of
your connection with each;

I began at the law firm of Duane, Morris &
Heckscher as a summer clerk in 1972; upon
graduation I became an associate, and in 1981, a
partner. I left Duane, Morris & Heckscher to
agsume my current position as judge of the U.S.
District.Court. The firm's address is:

Duane, Morris & Heckscher
4200 One Liberty Place
Philadelphia, PA 19103-7396

What has been the general character of your law
practice, dividing it into periods with dates if
its character has changed over the years?

I spent 20 years 1litigating and negotiating
financial and legal interests in the area of
creditors' rights and commercial litigation in and
out of state courts, federal district courts, and
especially in the various United States bankruptcy
courts.

Describe your typical former clients, and mention
the areas, if any, in which you have specialized.

My <clients included individual debtors and
creditors, small to medium-size corporations and
partnerships, and banks and insurance companies of
local and national stature, with the subject matter
ranging from a chapter.l13 restructuring of an
individual wage earner to complex restructuring of
major companies. In the course of representing
these clients, I litigated many issues, many of
which were adversary proceedings in bankruptcy
court or contract claims in state or federal trial
courts. While wmy practice - was varied, I
specialized in representing secured creditors,
primarily banks and insurance companies, whose
borrowers found themselves in financial distress.
As a result, I specialized in, and litigated, all
areas of secured creditors' rights, including but
not limited to: perfection of security interests,
exercise of remedies in satisfaction of judgments,
rights of secured creditors under bankruptcy and
chapter 11 provisions, including rights under, and
treatment under, plans of reorganization, lender
liability, as well as preference and fraudulent
conveyance issues. Other .significant legal
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activities included extensive negotiation of rights
of various parties in contract disputes and in
formal creditor workouts and chapter 11
proceedings, including negotiation of complex
restructurings on behalf of bank groups and
subordinated debenture holders.

1. Did you appear in court frequently,
occasionally, or not at all? If the frequency
of your appearances in court varied, describe
each such variance, giving dates.

In examining the records of my practice since
1988, I found that the number of court
appearances changed radically in 1992 and
1993. My husband became Mayor of the City of
Philadelphia in January of 1952, and I
delegated many of the court appearances on my
cases to others. Also during 1992, my primary
focus was on two major cases, both of which
involved out -of -court restructurings of
amounts in excess of $100 million in
indebtedness; the firm represented, in one
case, the bank group, and in the other, the
subordinated debenture group. Also, during
this time period, wmy department of the firm
(the Reorganization Section) delegated much of
the commercial litigation to a special group
of attorneys in our Litigation Department who
routinely did this work with and for our
section's attorneys. During the prior four
years, namely, from 1988 through 1991, I
appeared regularly in court in any given year
on matters in which the firm represented the
major secured creditor of a company in
chapter 11. There were probably five to ten
such cases in any given year. Also during
this time period, I represented the trustee in
a chapter 11 proceeding and appeared regularly
in at least two complex chapter 11 proceedings
in which the firm represented different
classes of indebtedness. I believe that
during 1988 through 1991, I appeared in court
anywhere from three to eight days per month.

Court appearances were more fregquent during
the period from 1980 through 1988. More of
the cases which I handled involved individual
secured creditor rights, rather than complex
cases, and matters such as the right of the
secured creditor to take back the collateral
pursuant to a hearing for relief from the stay
were tried to conclusion frequently. I



ey Sedichery

33

appeared in court very regularly, perhaps’as
many as two to three days per week.

What percentage of these appearances was in:
(a) Federal courts.

Most appearances were in federal courts.
(95-100%)

{b) ° sState courts of record.

Seldom (0-5%) ; appeared only in
connection with execution on or
enforcement of judgments, or opening of
judgment proceedings.

(c) Other courts.
0%
What percentage of your litigation was:
(a) cCivil.
100%.
(b) Criminal.
0%.

State the number of cases you tried to verdict
or judgment (rather than settled) in courts of
record, indicating whether you were sole
counsel, chief counsel, or associate counsel.

My experience prior to assuming the bench was
primarily in the bankruptcy courts in which a
chapter 11 case was pending. Many contested
matters and adversary proceedings are brought
before the court by way of complaint or
motion, heard by the court without a jury,
following the Federal Rules of Civil Procedure
(made applicable by the Federal Rules of
Bankruptcy Procedure), as well as the Federal
Rules of Evidence, usually in hearings lasting
from one to three days. It is difficult to
state "cases" that were "tried to verdict or
judgment® because, in each instance, the
matters involved hearings on fraudulent
conveyances, relief from stay, preference

-9.
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actions, motions to dismiss, and the like.
Many of these were tried to conclusion, but
not all led to the end of the case or total
resolution of a matter. I handled my own
cases and, except in a few instances in which
I was assisted by an associate, I have been
the sole and chief counsel in matters I have
handled. I have appeared in and litigated
more than 35 bankruptcy matters.

5. What percentage of these trials was:
(a) Jury.
o%.
(b) Non-jury.
100%.

Litigation: Describe the ten wmost significant litigated
matters which you personally handled. Give the citations, if
the cases were reported, and the docket number and date if
unreported. give a capsule summary of the substance of each
case. Identify the party or parties whom you represented;
describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state
as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or judges
before whom the case was litigated; and

(c) the individual name, addresses, and telephone numbers of
co-counsel and of principal counsel for each of the other
parties.

See attached Exhibit B.

Legal Activities: Describe the most significant 1legal
activities you have pursued, including significant litigation
which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation
in this question. Please omit any information protected by
the attorney-client privilege (unless the privilege has been
waived.)
In 1975 I joined with a then-partner, David Sykes,
to form a bankruptcy practice of two attorneys in
our firm (then approximately 50 attorneys), and
started working for a new bank client. At the time
that I left the firm, that client was one of the
firm*'s major clients (perhaps second or third in
overall annual billings). I was active in
representing that bank, primarily as a secured

Senute Judichery -10 -
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creditor in workout and bankruptcy matters, for 18
years in matters involving anywhere from $300,000
to $80,000,000 in debt. During that time the firm
grew to 205 attorneys, the reorganization section
to 22 attorneys, and the client grew from a small
bank in a community outside of Philadelphia to a
major banking force in Philadelphia. I consulted
actively with this client on complex strategic
matters involving potential lender liability claims
and commercial litigation, and I was one of their
primary attorneys of choice on difficult issues
which required special legal and perceptive skills
in situations involving borrowers, participating
banks, or parties with whom they have sophisticated
commercial relationships.

At the same time, I represented other single-entity clients,
banks, insurance companies, debtors, etc., in bankruptcy
matters and commercial litigation.

From about 1985, my practice expanded to include
representation of debtors, large creditors or classes of
creditors in major national restructurings or chapter
proceedings in, for example, Indianapolis, Denver, Pittsburgh,
Boston, and St. Louis. Many of these matters involved intense
negotiations over claims and issues relating thereto,
including fraudulent conveyances, issues of absolute priority,
rights to payments under a plan, and plan confirmation. Many
of these matters have been in, or in the context of, a chapter
11 case but resulted in amicable resolution of the claims or
the matter generally. Such matters include:

Sudbury, Inc. (subordinated debt holders)
Allegheny International (subordinated debt holder)
Early & Daniel, Inc. (railcar lessors)

The Carlson Group, Inc. (debtor)

Apex 0il, Inc. (single creditor)

Frontier Airlines (aircraft lessor)

I worked on such matters either as lead partner or, in the
larger matters, alternating with another partner on the case.

In all of the above instances, my representation involved
analysis of the client's legal position and its relationship
to the positions of others, identification of issues which
enhanced or detracted from each position, plotting a course --
whether litigation or negotiation or a combination of both --
to accomplish the client's goals, and pursuing that course,
while making any necessary adjustments based on changing
circumstances. My approach has been active rather than
reactive. The major "activity" outside of litigation has been
effectively communicating -- usually orally -- to clients and
adversaries the relative positions of the parties, negotiating

Samete Sudiclary -11 -
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to achieve goals, and documenting the result, whether a loan
restructure, a stipulation, an agreement or a consensual plan.

From 1973 to 1978 I served on the board of the Young Lawyers'
Section of the Philadelphia Bar Association. For about two
years prior to my assuming the bench, I was an active member
of the board of the Philadelphia Bar Foundation (the
charitable arm of the Philadelphia Bar Association which funds
several programs providing legal aid to the indigent). In
addition, I served as a Mediator for the U.S. District Court
for the Eastern District of Pennsylvania, and was a member of
the Bar Alternative Dispute Resolution Committee developing a
mediation process for the U.S. Bankruptcy Court for the
Eastern District of Pennsylvania.

As a district court judge I have served on our court's
Bankruptcy Committee and Arbitration Committee, and have been
active in the Federal Judges Association Congressional Liaison
Committee, serving as coordinator for our Circuit.

II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

1. List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive
from previous business relationships, professional services,
firm memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interests.

None.” When I left my former firm to assume the bench,
all pension funds were rolled over; I have no assets in
the firm's plans or funds. I have ongoing interests in
IRAs and pension funds reflected as part of assets listed
on the attached Net Worth Statement.

2. Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I will continue to recuse myself from any cases
involving: Duane, Morris & Heckscher (my former law
firm); Meridian Bancorp, Inc. (former client); First
Fidelity Bank (former «client); the Visiting Nurse
Association of Greater Philadelphia (I am a former board
member); University of Pennsylvania (I am an alumna and
board member); City of Philadelphia (my spouse's
employer); and any entity in which I have a "financial
interest® pursuant to 28 U.S.C. § 455. I have adopted a

Senste Sudiclary - 12 -
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Standing Order and waiver of disqualification procedure
regarding parties and counsel who contributed to the 1994
mayoral campaign in which my husband was the successful
candidate. I will follow the dictates of 28 U.S.C. § 455
as to disqualification due to a conflict regarding any
other matters or interest.

Do you have any plans, commitments, or agreements toO pursue
outside employment, with or without compensation, during your
service with the court? If so, explain.

No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more. (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached Financial Disclosure Report (Exhibit C}.

Please complete the attached financial net worth statement in
detail (add schedules as called for).

See attached Exhibit D.

Have you ever held a position or played a role in a political
campaign? If so, please identify the particulars of the
campaign, including the candidate, dates of the campaign, your
title and responsibilities.

Prior to my nomination in November of 1993 for my current
judgeship on the U.S. District Court for the Eastern
District of Pennsylvania, I made public appearances with
or for my husband during various campaigns in which he
was a candidate for public office: for Philadelphia
District Attorney in 1977 and 1981; a primary campaign
for Governor of Pennsylvania in 1986; a primary campaign
for Mayor of Philadelphia; and a primary and general
election for Mayor in 1991. I had no title or
regsponsibility. Since my nomination and induction, I
have scrupulously avoided all political activities.

GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
“every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged." Describe what you have done to

g Juodicmry -13 -
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fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

My efforts on behalf of the disadvantaged have been
through my service to several charitable organizations,
on whose boards I served until my judgeship appointment
was confirmed. My primary efforts on behalf of the
disadvantaged were through the visiting Nurse Association
of Greater Philadelphia; I served on its board and headed
many of its c:ommittees for approximately 15 years. The
VNA is the only non-profit home care entity which
provides services to the indigent in the Philadelphia
area, and in working with VNA, I was personally involved
in fundraising and other efforts for the poor and
indigent of Philadelphia. I dedicated an average of
10-15 hours per month to VNA-related activities. For two
years prior to assuming the bench I was also an active
member of the board of the Philadelphia Bar Foundation,
the charitable arm of the Philadelphia Bar Association.
I also dedicated considerable time, generally an
additional 15 hours per month, to active service on the
boards of civic and cultural organizations such as the
Market Street East Improvement Association, and Avenue of
the Arts, Inc., and the University of Pennsylvania.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization
which discriminzces -- through either formal membership
requirements or the practical implementation of membership
policies? If so, list, with dates of membership. What have
you done to try to change these policies?

No.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination'to the federal courts? If
so, daid it racommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to
your nomination and interviews in which you participated).

Not applicable; there is no such commission for Court of
Appeals positions. I did, however, have several
discussions with representatives of the White House
Cgunsel's office, the Department of Justice, the ABA, and
the FBI.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
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interpreted as asking how your would rule on such case, issue,
or question? If so, please explain fully.

No.

S. Please discuss your views on the following criticism involving
*judicial activism."

Some
been

The role of the federal judiciary within the federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism
that alleges that the judicial branch has usurped many of
the prerogatives of other branches and levels of
government.

I believe that the role of the judiciary is to be the
interpreter and enforcer of existing law. In the process
of such interpretation and enforcement, the judiciary
should call upon judicial precedent, as well as examine
the intention of those drafting relevant legislation, in
determining the scope and bounds of its decision-making
authority. While it is tempting for the judiciary to
read expansions into the law, rather than await action of
the legislative branch to do so, this temptation should
be resisted by the judiciary in fulfilling its proper
role.

of the characteristics of this *"judicial activism" have
said to include:

With respect to the "characteristics® noted, I would
comment :

A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

A judge should resolve the matter before him or
her, addressing only issues at hand. While it may
be the case that the resolution of the issue at
hand does, and will, have broader implications for
society at large, the judge should not attempt to
solve problems or seek solutions broader than
necessary to regsolve the instant matter.

A tendency by the judiciary to employ the individual

plaintiff as a vehicle for the imposition of far-reaching
orders extending to broad classes of individuals.

-15-
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Again, a judge should provide only the relief
necessary to address the claims of litigants before
him or her. The judiciary should not seek out
controversies, nor address controversies not
immediately presented.

A tendency by the judiciary to impose broad, affirmative
duties upon governments and society; .

In certain limited instances, whether pursuant to
mandamus or injunctive powers, the judiciary is
called upon to impose affirmative duties upon
governments and society where the wrong
specifically to be remedied (that is, the issue
before the court) requires it. However, such power
should be exercised with great caution, and the
imposition of duties in such instances should be
narrowly drawn to address the issue at hand,
leaving the actual application and implementation
to other branches, to the extent possible. Also,
in order to resolve conflicts in such situations,
orders entered imposing such duties must be clearly
and narrowly stated so as to avoid further
litigation with respect to the nature and extent of
the power of the judiciary.

tendency by the judiciary toward 1loosening

jurisdictional requirements such as standing and
ripeness; and

Jurisdictional requirements have been set by law
and interpreted by courts. To the extent that case
precedent adjusts jurisdictional standards and is
controlling, it must be adhered to. As a district
court judge, I have no authority or ability to
loosen such requirements, and I believe that the
appellate courts' actions in doing so must be based
strictly upon legislation and its intent, informed
by the requirements of the Constitution,

A tendency by the judiciary to impose itself upon other
institutions in the manner of an admxnistrator with
continuing oversight responsibilities.

I believe that the judiciary is limited in its role

as indicated above. The judiciary is not a
panacea, an interpreter of society, or an overseer
in any sense of the word. I Dbelieve it is

inappropriate for the Jjudiciary to conduct
continuing oversight except in those limited
circumstances where such relief is both required to

=l16=
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address the harm suffered and permitted by existing
precedent.
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Ten Most Significant Opinions
Ten Most Significant Litigated Matters
1995 Financial Disclosure Report

Financial Net Worth Statement



updated 12/18/96
EXHIBIT A

JEN MOST SIGNIPICANT OPINIONS

U.Ss.D.C.
Rate Case No, Case

09/15/94 92-CV-3310 Resolution Trust Corp. v. Farmer
Cite: 865 F. Supp. 1143 (E.D. Pa.
1994)

11/08/94 93-CV-4547 Britamco Underwriters, Inc. v.
George Giouzelis, Inc.
Cite: 1994 WL 622109 (E.D. Pa.,
Nov. B8, 1994), aff'd, 65 F.3d 161
(3d cir. 1995)

12/29/94 93-CV-7027 Mallenbaum v. Adelphia Comm. Corp.
Cite: 1994 WL 724981 (E.D. Pa.,
Dec. 29, 1994), aff'd, 74 F.3d 465
(34 Cir. 1996}

08/16/95 93-CV-6729 LeJeune v. Bliss-Salem, Inc.
Cite: 1995 WL 491253 (E.D. Pa.,
Aug. 16, 1995), aff'd, 85 F.3d 1069
(3d. Cir. 1996)

08/18/95 94-CV-1422 Surace v. Caterpillar, Inc.
Cite: 1995 WL 495123 (E.D. Pa.,
RAug. 18, 1995)

10/05/95 93-Cv-3701 Taylor v. Sterling Winthrop
Cite: 1995 WL 590160 (E.D. Pa.,
Oct. S, 1995)

12/22/95 94-CR-0353 United States v. Tidwell
Cite: 1995 WL 764077 (E.D. Pa.,
Dec. 22, 1995)

3/22/96 94-CV-6906 Simmerman v. Hardee's Food Systems,

Inc.
Cite: 1996 WL 131948 (E.D. Pa.,
Mar. 22, 1996)



U.s.D.C.

Rate Case No,
4/1/96 94-CV-1818
9/9/96 94-CV-3991

Cage

Stecyk, et al. v. Bell Helicopter
Textron, Inc., et al.

Cite: 1996 WL 153555 (E.D. Pa.,
Apr. 1, 1996)

Doby, et al. v. Decrescenzo, et al.
Cite: 1996 WL 510095 (E.D. Pa.,
Sept. 9, 1996)

In September 1995, I sat by designation on an appellate panel of
the United States Court of Appeals for the Third Circuit. The
members of the panel were Chief Judge Dolores K. Sloviter, Circuit
Judge Samuel A. Alito, Jr., and District Judge Marjorie O. Rendell

(sitting by designation}.
United States v. Brannan

.

I authored the Third Circuit opinion in
74 F.3d 448 (3d Cir. 1996).
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Bartholomew, et al. v. Northampton National Bank

In

In

In

In

In

In

In

In
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re
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re

re

re

re

re

Winslow Center Associates

Reading Tube Corporation

Dominica V. Civitella

Ram Manufacturing

Center for the Blind

Philadelphia Athletic Club

Bates Energy Corp.

Marta Group

Schweibert v. Schweibert
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EXHIBIT B
SIGNIFICANT LITIGATED MATTERS

My trial experience was gained primarily, though not
exclusively, in the bankruptcy court system, in which the "case" is
a reorganization proceeding, and adversary matters, sometimes
involving actual trials, are heard by the court. I litigated
matters in the bankruptcy courts locally and throughout the country
in at least 35 cases. The following are examples from ten cases in
which matters raised by the motion or complaint were litigated by
me, as sole trial counsel, except as noted, several of which
resulted in reported decisions.

1. W i
Court and docket: U.S.D.C., E.D. Pa., No. 74-2948
Cite: 584 F.2d 1288 (3d cir. 1978)

Summary

Suit by purchaser of a vacation lot against banks who financed
purchase on basis of Truth-in-Lending, Interstate Land Sales Full
Disclosure Act, and usury law violations.

Client

One of the defendants, American Bank and Trust Co. of Pa. (now
Meridian Bank).

Issues Litigated

Whether: (i) financing of the purchase of a vacation lot was
the loan or use of money for purposes of usury law violations;
(ii) banks that finance a purchase of a lot are liable for
violations of the Interstate Land Sales Full Disclosure Act; and
(iii) Truth in Lending Act violations could be asserted after one
year from the date of the land sale contract. I, together with
counsel for Merchants National Bank, directed the litigation and
strategy on behalf of the banks and was responsible for the
pleadings and briefs in the matter, especially on appeal to the
Third Circuit.

(continued)

Exhibit B - Litigated Matters - page 1
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Significance of Issues

The court decided against the plaintiff and in favor of the
banks. Issues involved the interpretation of two relatively new
statutes and were of great significance to banks and other entities
that financed lot sales in vacation home developments.

Judge

Hon. John P. Fullam, Judge, United States District Court for
the Eastern District of Pennsylvania. (1975)

Hon. James Hunter, III, Judge, United States Court of Appeals
for the Third Circuit. (1978)

Other Counsel

Counsel for plaintiffs:

Edward C. Toole, Jr., Esquire
(215) 241-18184

Michael J. Glasheen, Esquire

(215) 241-1821

Clark, Ladner, Fortenbaugh & Young
2005 Market Street, 21st Floor
Philadelphia, PA 19103

Counsel for defendant Merchants Bank and Trust Co. of Pa.:
John E. Flaherty, Jr., Esquire

Dechert, Price & Rhoads

4000 Bell Atlantic Tower

1717 Axrch Street

Philadelphia, PA 19103-2793

(215) 994-2128

Counsel for Northampton National Bank of Easton:
Bernard 8. Bergman, Esquire
(current address unknown)

Counsel for William E. Brock, III:
E. Parry Warner, Esquire

Obermayer, Rebmann, Maxwell & Hippel
Packard Building, 14th Floor

15th and Chestnut Streets
Philadelphia, PA 19102-2188

(215) 665-3226

Exhibit B - Litigated Matters - page 2
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2. In_xe Winslow Cepter Assocjates
Court and Docket: U.S.B.C., E.D. Pa., No. 82-00020G
Cite: 32 B.R. 685 (Bankr. E.D. Pa. 1983)

50 B.R. 679 (Bankr. E.D. Pa. 1985)

57 B.R. 317 (Bankr. E.D. Pa. 1986)

Summaxy
Chapter 11 proceeding of New Jersey partnership which owned a
shopping center.

Client

Provident Mutual Life Insurance Company, the mortgagee.
Issues Litigated

(1) Relief from stay requested based upon erosion of secured

creditor's equity cushion. 32 B.R. 685 (Bankr. E.D. Pa. 1983);
relief granted.

(2) Rights of secured creditor to post-petition rentals
recognized under title theory. 50 B.R. 679 (Bankr. E.D. Pa. 1985).

(3) Objected to debtor's request to pay attorneys' fees from
cash collateral assets subject to mortgagee's lien. 57 B.R. 317
(Bankxr. E.D. Pa. 1986); payment of fees denied.

Sianifi £ 1

This case, relating to the extent of the interest of the
mortgagee in post-petition rents as cash collateral, resulted in.
one of the first decisions on this issue. This issue thereafter
became the subject of much litigation in our district and
elsewhere, commencing with the case of M
Partners, Ltd., 91 B.R. 349 (Bankr. E.D. Pa. 1988), and
subsequently addressed by U.S. District Court Judge Bartle in In xe

, 152 B.R. 878 (E.D. Pa. 1993). Also, the decision
has often been cited for its holding that debtors may only charge
attorneys' fees against a secured creditor's collateral if the fees
benefitted the secured creditor.

Judge
Hon. Emil F. Goldhaber, Chief Judge, United States Bankruptcy
Court for the Eastern District of Pennsylvania.

(continued)
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Qther Coungel

Counsel for Committee of EBquity Holders:
Leonard Goldberger, Esquire

Wolf, Block, Schorr & Solis-Cohen
Packard Building, 12th Floor

15th and Chestnut Streets

Philadelphia, PA 19102-2678

(215) 977-2578

Debtor's Counsel:

David Pishbone, BsQquire

Formerly with

Ciardi, Pishbone & DiDonato, PC (current address unknown)
1900 Spruce Street

Philadelphia, PA 19103

(215) 546-4370

Counsel for Trustee:

Robert H. Levin, Bsquire
Adelman Lavine Gold & lLevin, PC
1900 Two Penn Center Plaza
Philadelphia, PA 19102-1799
(215) 568-7515

Exhibit B - Litigated Matters - page 4



3. 1In xe Reading Tube Corporation
Court and Docket: U.S.B.C., E.D. Pa., Nos. 87-0429T, 87-0430T
Cite: 72 B.R. 329 (Bankr. E.D. Pa. 1987)

73 B.R. 99 (Bankr. E.D. Pa. 1987)

Summaxy

Chapter 11 proceeding of copper tube manufacturer.
Client

Meridian Bank, primary secured creditor, as well as the
government agencies participating in its loan.

Issues Litjigated 5

(1) Challenged propriety of debtor-in-possession financing
where debtor failed to prove that it had searched for available
financing elsewhere; financing denied. 72 B.R. 329 (Bankr. E.D.
Pa. 1987). )

(2) Initiated and litigated Motion for Appointment of a
Trustee based upon allegations of fraud, mismanagement and self-
dealing of company's shareholders. Discovery ruling reported at 73
B.R. 99 (Bankr. E.D. Pa. 1987).

Siqnifi £ I

The Motion for Appointment of a Trustee became a trial of
issues of alleged fraud and mismanagement conducted on an expedited
basis, with discovery encompassing 20 to 25 days over 3 months and
the trial itself lasting for several days during a 3-week period in
May 1987. Extensive expert testimony as to financial dealings was
presented. The matter was settled before conclusion of the trial,
paving the way for the plan of reorganization with favorable
treatment of our client's claims and release of all claims against
our client, including alleged lender liability.

Judge

Hon. Thomas M. Twardowski, Bankruptcy Judge, United States
Bankruptcy Court for the Eastern District of Pennsylvania.

Other Counsel

Debtor's Litigation Counsel:
Louis Lustenberger, Esquire
Donovan & Leisure

30 Rockefeller Plaza

New York, NY 10112

(212) 632-3290

(continued)
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Debtor's Bankruptcy Counsel:
Bruce Prankel, Esquire
Angel & Frankel

460 Park Avenue, 8th Floor
New York, NY 10017-3191
(212) 752-8000

Counsel for Creditors Committee:

Charles Phillips, Esquire

Baskin Leisawitz Heller Abramowitch, P.C.
2201 Ridgewood Road, Suite 400
Wyomissing, PA 19610

(215) 372-8427

Exhibit B - Litigated Matters - page 6
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In_re Dominica V. Civitella 2
Court and Docket: U.S.B.C., B.D. Pa., No. 80-01083K
Cite: 14 B.R. 151 (Bankr. E.D. Pa. 1981)

15 B.R. 206 (Bankr. E.D. Pa. 1981)

Summaxy
Chapter 11 proceeding of apartment complex.

Client
The debtor.

Issues Litigated

Rebuffed constant attempts of three secured creditors to cause
case to be dismissed, converted, or to file their own plan of
reorganization.

Successfully reorganized debtor and distributed one hundred
cents on the dollar to unsecured creditors in Plan of
Reorganization.

Resulted in frequently-cited reported decision holding that
Disclosure Statement must be based on statements of fact, not
opinion. 14 B.R. 151 (Bankr. E.D. Pa. 1981); reconsideration
denied, 15 B.R. 206 (Bankr. E.D. Pa. 1981).

Signifi £ 1

The client was a widow whose son was managing the complex.
The personal, business, legal and strategic aspects were very
challenging. The secured creditors were extremely aggressive and
constantly commencing litigation to try to take over the property.
We were able to prevail over them and confirm a 100% plan -- a rare
result in a bankruptcy case. I handled all of the litigation and
negotiations in order to achieve this result.

Judge

Hon. William King, Judge, United States Bankruptcy Court for
the Eastern District of Pennsylvania.

Qther Counsel
(Each of the following represented a secured creditor)

Rush T. Haines, Esquire
Drinker, Biddle & Reath
1100 PNB Building
Broad and Chestnut Streets
Philadelphia, PA 19107
(215) 988-2944

(cont inued)
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Neal B. Colton, Esquire
Dechert, Price & Rhoads
4000 Bell Atlantic Tower
1717 Arch Street
Philadelphia, PA 19103-2793
{21S5) 994-2515

Matthew Siembieda, Esquire
(215) 569-5609

Samuel Becker, Esquire

(215) 569-5527

Blank, Rome, Comisky & McCauley
Four Penn Center Plaza
Philadelphia, PA 19103

Exhibit B - Litigated Matters - page 8
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In_xe Ram Mapnufacturing
Court and Docket: U.S.B.C., E.D. Pa., No. 83-0101G, 83-0102G
Cite: 32 B.R. 969 (Bankr. E.D. Pa. 1983)

36 B.R. 822 (Bankr. E.D. Pa. 1984)

Summary

Chapter 11 proceeding of electronics manufacturer.
Client

Meridian Bank, secured creditor.

Issues Litigated

Whether Meridian was entitled to relief from the automatic
stay due to lack of adequate protection. Relief from stay granted
at 32 B.R. 969 (Bankr. E.D. Pa. 1983); reconsideration denied 36
B.R. 822 (Bankr. E.D. Pa. 1984).

Significance of Isgues

The bankruptcy court found that accounts receivable arising
from pending lawsuits were too uncertain to be considered for
purposes of adequate protection, and proper valuation standard for
company which had ceased operations was distress value.

Judge

Hon. Emil F. Goldhaber, Chief Judge, United States Bankruptcy
Court for the Eastern District of Pennsylvania.

Other Counsel

Counsel for Debtor:

Thomas B. Rutter, Esquire
Rutter, Solomon & DiPiero
The Curtis Center, Suite 750
Philadelphia, PA 19106
(215) 925-9200

Counsel for Trustee:

Donald M. Collins, Esquire (retired)
Formerly with

Stradley, Ronon, Stevens & Young
2600 One Commerce Square
Philadelphia, PA 19103-7098

(215) S564-8080

Exhibit B - Litigated Matters - page 9



6. In xe Center for the Blind
Court and Docket: U.S.B.C., E.D. Pa., No. 79-818-EG
Cite: (none)
Summary

4 Chapter 11 proceeding of non-profit corporation serving the
blind.

Client
The debtor.

I Liti 3/Sianifi £ 1

This case was not adversarial, but it was unique in that the
debtor confirmed a plan providing for the transfer and continuation
of the Center's endowment intact for the benefit of the intended
beneficiaries, i.e., the blind, and payment to unsecured creditors
of approximately fifteen cents on the dollar. Given the competing
interests of creditors versus the blind community, this case
required social and political skills as well as the negotiation and
litigation skills normally required in a standard Chapter 11 case.
[Chapter 11 was commenced in 1979 and concluded in 1983.]

Judge

Hon. Emil F. Goldhaber, Chief Judge, United States Bankruptcy
Court for the Bastern District of Pennsylvania.

Qther Counsel

Counsel for Rudolphy Residence:
Christopher H. Gadsden, Esquire
Drinker, Biddle & Reath

1100 PNB Building

Broad and Chestnut Streets
Philadelphia, PA 19107

(215) 988-2780

For Attorney General, Commonwealth of Pennsylvania:
James Sutton, Esquire
(Current address unknown)

Counsel for Unsecured Creditors:
Lawrence Lichtenstein, Esquire
Buchanan Ingersoll

Professional Corporation
1200 Two Logan Square
18th & Arch Streets
Philadelphia, PA 19103-6933
{215) 665-3923

Exhibit B - Litigated Matters - page 10
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In re Philadelphia Athletic Club
Court and docket: U.S.B.C., E.D. Pa., No. 80-02028G
Cite: 17 B.R. 345 (Bankr. E.D. Pa. 1982)

20 B.R. 325 (Bankr. E.D. Pa. 1982)

Summary

Chapter 11 proceeding of athletic club facility in Center City
Philadelphia. )

Client
Trustees of Central States, Southeast and Southwest Areas

Pension Funds, Victor Palmieri & Co. as Investment Manager, primary
secured creditor.

Ispues Litigated

Initiated a motion for relief from the stay and entered into
a stipulation providing for automatic relief from stay upon the
happening of certain events. Upon defaults by the debtor, relief
from stay was to be automatically enforceable. Debtor defaulted,
then contested such automatic relief in an injunction proceeding.
The bankruptcy court upheld the stipulation providing that relief
from the stay was automatically enforceable. 17 B.R. 345 (Bankr.
E.D. Pa. 1982). Subsequent stipulation approved at 20 B.R. 325
(Bankr. E.D. Pa. 1982).

Sianificance of Isgues

The court's opinion 1is often cited as authority for
enforcement of court-approved stipulations, especially relating to
relief from stay for secured creditors who are otherwise

forestalled from executing on property which constitutes their
collateral.

Judge

Hon. Emil F. Goldhaber, Chief Judge, United States Bankruptcy
Court for the Eastern District of Pennsylvania.

Qther Coungel

Debtor's Counsel:

Pace Reich, Esquire

Clark, Ladner, Fortenbaugh & Young
2005 Market Street, 21st Floor
Philadelphia, PA 19103

{215) 241-1330

{continued)
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Counsel for Partners of Owner of Debtor:
Stuart H. Savett, Esquire

Savett, Frutkin, Pidell & Ryan, PC

320 Walnut Street, Suite 508
Philadelphia, PA 19106

(215) 923-5400

Counsel for Trustee:
Melvin Lashner & Lashner
1604 Locust Street
Second flocor
Philadelphia, PA 19103
(215) 732-9229%

Exhibit B - Litigated Matters - page 12
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8. In re DBates Enerqy Corp. .
Court and Docket: U.S.B.C., N.D. Ohio, No. B-86-476-Y
Cite: (none)

Summary

Objection of creditor, the Bethlehem Corporation, to the
proposed sale of assets of Bates Energy Corp. in Chapter 11
proceedings.

Client

Bethlehem Corporation, a major unsecured creditor.

Ilssues Litjgated

Client believed that the proposed sale of assets was for the
benefit of insiders of the company. I traveled to Youngstown,
Ohio, in June of 1986 on a few days' notice and put on evidence
during four days of hearings to demonstrate insider dealings and

preferences, sham transactions, undercapitalization, and detriment
to creditors. The court approved the sale over objection.

Siqnifi £ 1

Bankruptcy courts are to scrutinize transactions involving
insiders. Court approval of a sale of assets of a debtor company
presents a difficult predicament for a bankruptcy judge where the
company has little prospect for reorganization without such a sale.
wWhile the case itself may not appear to be significant, what was
significant at the time, and since that time, was the fact that I
put on a substantial case of insider dealing on a few days' notice,
without the opportunity rfor any discovery. Notwithstanding the
fact that I was not successful, I believe I raised serious doubts
about the sale that should have been sufficient to warrant its not
being approved.

Judge

Hon. William T. Bodoh, United States Bankruptcy Court for the
Northern District of Ohio; Case No. B-86-476-Y. (Court's opinion
not reported.)

Other Counsel

Our local counsel:
Jeffrey Baddeley, Esquire (current address unknown)
Formerly with
Squire, Sanders & Dempsey
4900 Society Center
127 Public Square
Cleveland, OH 44114-1304
(216) 479-8500
(cont inued)
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Debtor's Counsel:

David J. Naftzinger, Esquire
Thompson, Hine & Flory

3900 Society Center

127 Public Square

Cleveland, OH 44114-1216
(216) 566-5500

Counsel for Mellon Bank (secured creditor):
Exic A. Schaffer, Esquire

Reed, Smith, Shaw & McClay

James H. Reed Building

435 Sixth Avenue

Pittsburgh, PA 15219-1886

(412) 288-3131

Exhibit B - Litigated Matters - page 14



9. In re Marta Group
Court and Docket: U.S.B.C., E.D. Pa., No. 83-01276G
33 B.R. 634 (Bankr. E.D. Pa. 1983)

Summary
Chapter 11 debtor of appliance wholesale cooperative.
Client

Emerson Quiet Kool Corporation, secured creditor,
seller/ consignor of appliances to the debtor.

Issues Litigated

The validity of consignment and/or secured creditor
relationship as between Emerson Quiet Kool and the debtor.

Sionificance of Issues
The court was called on to determine who should suffer the
consequences of an improperly filed financing statement: the

debtor, who contributed to the improper filing by dealing with
Emerson under a prior name, or Emerson, who should have made
certain that its interest could be determined from a search of
relevant records. The court determined that the onus should be
imposed on the secured creditor, who had the burden of showing that
the discrepancy in debtor's name was not "seriously misleading."*
Also, the court concluded that consigned goods delivered after
notice of filed financing statements are not property of the
estate. 33 B.R. 634 (Bankr. E.D. Pa. 1983).

Judge

Hon. Emil F. Goldhaber, Chief Judge, United States Bankruptcy
Court for the Eastern District of Pennsylvania.

Other Counsel

Counsel for Debtor:

Pace Reich, Esquire

Clark, Ladner, Fortenbaugh & Young
2005 Market Street, 21st Floor
Philadelphia, PA 19103

(215) 241-1330

(continued)
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Counsel for Creditors Committee:
David S. Hope, Esquire
Stradley, Ronon, Stevens & Young
2600 One Commerce Square
Philadelphia, PA 19103-7098
(215) 564-8168

Counsel for other secured creditor:
Howard T. Glassman, Esquire

Blank, Rome, Comisky & McCauley
Four Penn Center Plaza
Philadelphia, PA 19103

{215) 569-5568

Exhibit B - Litigated Matters - page 16
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10. Schweibext v, Schweibert
Court and Docket: Phila. C.C.P., Sept. Term 1975, No. 4769
Cite: (none)

Summary

Suit in the Court of Common Pleas of Philadelphia County by a
wife against her psychiatrist husband for enforcement of the terms
of a separation agreement.

Client

Husband.
1 Liti 3

The matter was ultimately settled, but not without substantial
discovery and negotiation involving the interplay of equity,
domestic relations, and the meaning of legal terms and conditions
in accordance with their intent.

Significance of Issues

The legal issues were less significant than the learning
experience for me, personally, to be dealing with a dispute of this
nature in a commercial context. The matter was ultimately
satisfactorily resoclved by negotiation of a definitive agreement
that had the clarity lacking in the originally negotiated
separation agreement. The significance to the client was probably
much greater than the significance to the client of any other
matter I have worked on.

Judsoe

Hon. Calvin Wilson, Judge of the Court of Common Pleas for the
County of Philadelphia.

Docket number not obtainable.
Other Counsel

Jerome Charen, Esquire
(current address unknown)
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I, MARJORIE O. RENDELL, do swear that the information provided in
this statement is, to the best of my knowledge, true and accurate.

Sworn to and subscribed
this 7th day of January, 1997

Sranns AT

NOTARY PUBLIC

N ‘ NOTARIAL SEAL
: SUZANNE R. WHITE, Notary Public
O’dMMM
iros Dec. 11, 1998
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43 Cowen OpporTtumity LIRA R/0) A | Olvident L] T y 711 13
“ & Com_stock LIRA R/D) 8 | Dlvidend 0112 3
i AT . b Y 4
4 & acock (INA 2/0) ar/20 3
Soims § ST wy y
«“ §.1 Gove. LEAA W/D} A | Otvidend T 0y/27 x
e &itf - b
« 'ug $.0. Gove. (IRA RO} 11/07 13
kit T il 4
48 PA Yelue {IRA R/DL A | Divident L] T buy 011 L]
U Jenue Pund (IRA 8/0) 8 | dividena| & T wy o111 x .
47 eA. sutual (tRA 8/D) o |owidend| g T wy [1728% v
93 MAS Bquicy!(RA 8/0) ¢ | pividend| x ] wy a1/12 . J.
%4 S9Gan IACernacionsl {(eA 8701 A | oivtaane] x T oy 0/37 3
ncome/Celn Cede A-31,000 a¢ Lewa +72,991 to 98,000 D-03,001 15,000
| 3 5:« O‘I e oai 3 47301 F0 2%0, 808 S- e, bof :.’: 517005, 000  ficace Chee B1:bae.ese

] valu- Codan: -g Lan 4+930.801 to 9109 900 ®e2100,001 te 9299, 000
8 TS ¢ D1 wehi340 081 60 30, 000 9 FuMacs clun 31,008,000
V Yalum Machmi Cortan ~ArRIra b [ 0 i {ema raca onlyt #-Ananmannr TeCaoh/Machat H
Ui 01 031 st Vg rmet meraca anlrt D raaced R |
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Namn of Farson Sapect ing Cate of Report
RENDELL, MARJORIE O. 05/13/96

{cev. 8/14/96
ViI. Page 4 INVESTMENTS and TRUSTS .. tncess, velua, transacetons {includas thase oC spouse

aml Arpomient chllidren. See pp. 17-84 ef tasteuctiona.}

FINANCIAL DISCLOSURE REPORT

Al 8 C. B,
Oeset Lon 8¢ Assecs (ncome
e Lt touet asnets) T L ﬂ::‘:nr:"(’. Transactions durlng reporting period
Indieste whare applicable. ewner of pariod e
5:15‘:: Wy usloq the p-munuell
i T aaa ssouss. 5180 | v ] w [E]] 1¢ not_exempt (rom dlscloeurs
eoacaee ornarenty By spouse; e ﬁ
B enconip by Srpeadent chil Type o 21} ) ety
flace -(n7 ateer sech ms ac 1| 097 aruea| Nothear vatuad Joaint | wuper unfn-
Ccem prisc dlnlmrm Coda TARC OF Code | Code l nu
anl ey | dn) QW i-# LA cindecrion
NONE s r-'eruu-
Kl‘ll_ttlml
59 SoGCan [ncersacionsl L{S) {IRA A | Dlvidend J T wy 727 3
Cong £il)
St SeCea Incermational () A |Dlvidend| 7 T wy 0s/37 3
$7 william Bleir Grewch (8) A | Oividena| « T ~y /44 [3
$& aTaT A | oividena| 3 T tnherie | ox/01 3
S8 amboct Ladersceriss () A | Otvidena! & T inheric [ 86/01 3
0 Coea Cala L) A | Oividend| 3 T inberic | 06/01 x
0 Otebeld (N A | otvidend| o T Lnkaric | 06/01 3
02 walc Dismey €. 131 A | Dividead]| 3 T tsharic | ox/01 3 § 0
© federal Mac'l Mortgege Assoc. A | Dividena| T taharic 3
54 Gemmace () A | Dividend 3 T tmheric | 06/01 3
€5 General Electric ) A | Dividead 3 T Lnheric | ox/0L 14 i
® Gilleste Co. tN A | Dividend| T inharic |ox/e1 3
67 Mompeneléd Iscermstlemal (N A | Dividend 3 T isbaric J
64 toeve Incernatienal {J) A | Dividend! 3 T tnharic | ex/oL [
| 47 meosastas cocp. 1t A |otvicent| o T tanecte | e6/0L 3
—
30 meesrels fac. LN A | Otvidena| & T tnhecic |se/0L L
Tt Pugeice Ine. Y A | Olvidand J T Lanecit | #4701 g
1 mal-mere ceres. Ine. L) A | Biviiiend g T Labaric | e4/01 J d N
1 (aows/Zain Cwtes: A=FL 992 ac L. . o0 =£2,501 ta $3,000 B8, 000 13
e A Nt T O N PRt it ST et 801 ea sl 000, 000 Mvria tnia 188 00
T alew Oode o= o 1, a, 200 $30,001 e 2180 980 n-snn.on ce 3150,000
ST con  uili fa'Tina, ees  §H43a%ehi 00’11 890, oo BIAats than 31s000: 0

Volua Mutivpi Oimbew RGP L L n-:)ut( 1 astats nalyl I-A-.a—u TeCaon/Mackat
i3ee oL, Gl M Vg A "' diRetiostes
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ANCIAL DISCLOSURE REPORT s e et I mare ot tepect
S RENDELL, MARJORIE O. : 05/13/96
trev—0714/9%

Vil Page S INVESTMENTS and TRUSTS .. income. vatus, trensactions {fnciudes those a€ epouse

and dependant childrse. See gp. 17:54 ol instcuwctisen.(

] .
Dascripeiss o€ Assst tncome Oress vatye >
m-lml 0g truat ”""' ﬁrm at ot o Transactlons during reperting period
seport Loy ceporting
ownar of lod
n?m::un e Peied
i (lb r 113 (1] duclmr.
Lot v ‘1 ] a 1¢ not_ensapc
T enaranis by w-n-n: St (1) m |
Place *(m sttar anch sseet P Rasen caint| 7-.1‘«
erespc itom peior disciosurs. o By ﬂ tivats
Q-w) iA-H) iom)
[:] NONE  no reparcanie
AACOne. ARawt.
tranasceions)
7) wusile Fargo & Co. N A | Dividend J T tanerie | s6/81 L
74 Yarex Corp. (Jt A | Blvidend J T tnherie [ 04781 J
78 Schwad US Treasury Momke. (J) A | Incerse J T buy 1717 3
T4 US T-Woce $.828% 8/37 (N (N A | Intevest 3 T buy oa/at 1 4
77 08 T-vote 4.828% §/35 () A | Xacereet J T setured {D8/18 J A
18 US T-Note 7.3V 12/8¢ N A | Intavest J T wy o8/28 E
7$ Baithrllas Beechas Corp. © | Dividand L] T Trust
28 Atlantlc Emsryy A |oividend| o T Truse
41 Dresser Industrias A | Pividend J T Trusc
42 R.X. éu Pont ds Fesoura A | Dividend K T Trust
o1 Allergen, Inc. A | oividena| «x T Truse .
¢ Tremenc Corp. A | Dividend 3 T Trust
45 Backman Isetnusencs A | Clvidend J T Trusc
26 mobil Corp. A | oividend} @ T Truse
87 Aclantie Aichllale Co. € | bividena L T Trust
a4 ML Induscriss A | Dividens| g T Teuse
4% Ganeral Motars A | Dividend J T Trust
L]
neome, do. A-1,800 ¢ lass 941 to 33,306 Ce71,441 to 35,300 ©-3%,08
1 |fase cﬁ“:xa’ R 115 01"k 299, 260 isu G410 3130  00e LRI 99,001 to 31, 000, oun Reden insa 2:'
9L ta 7109.000 Me1i00, 001 te 2259,

qﬂ- 713,000 or isse uonu: . e Le340,
Col. Ei 4 011 l-.lib 831 to 3509, 840 l ;l 494,008 F-Rorn than J1, 009,009

t valua Methsl Cuwlas, 8-Mru..l n-s..zlua estare only) !-Mn—cnt TeCauh/Marunt
i3eq Col. C1) Dok Value e
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Bamn ol Prrsne Rapart ing Data af Sapnre
RENDELL, MARJORIE 0. 05/13/96
{rev—8/1¢/9%6

PINANCIAL DISCLOSURE REPORT

VIII. ADDITIONAL INFORMATION or EXPLANATIONS.

{Imilcate pare of Repore.)

b} . set forth at Apvendix (jv)

L_OTHER GIFTS: (1) As wife Of the Mavor, I had the use of tickets for

@atving in the Mavor's Box for sports events

- . i wi yor., I have

aceive. o vasge yva
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Nang of Pecrsen Repacting Oste of Baport
FINANCIAL DISCLOSURE REPORT

RENDELL, MARJORIE O. 05/13/96¢
{ nn‘vm‘

VIIl. ADOITIONAL INFORMATION oc EXPLANATIONS.  ttadicace parc of fopore.)

should be reported: I, together with mv father. had such control over these
assets that were in the T/U/W of my mothex. Mary B, Osterlund

I. POSITIONS (Cont’d.)
EOSITION NAME OF ORGANIZATION/ENTITY

I9-Exec.(all duties discharged Est. of E.Rendell(mother-in-law)(since 3/15/93)
dember, Board of Overseers  Coll.of Arts&Sciences-Univ.Penn{since 4/27/9S)
frustee Bd, of Trustees, Univ, of Pa, (since 1/1/95)
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. Nama of Peresn faparting Oate of Repore
L4 DISCLO® kT RENDELL, MARJORIE O. 05/13/96

TV 7796
IX. CERTIFICATION.

In compliance with the grovlaions of 28 U.S.C. 455 end of Advisory Opinior
No. 57 of the Advisory Committee on Judicial Activities, and to the best of m
knowledge at the time after rsasoneble inquiry, I did not perform any
adjudicatory function in any litigation during the period covered by.this repc
in which I, my spouse, or my minor or dependent chinzen had e finencial
interest, as defined in Canon 3C(3)(c), in the outcome of such litigation.

I certify that all the information given above (including information
pertaining to my spouse and minor or dependent children, if any) is accurete,
true, and complete to the best of my knowledge and belief, and that any
information not reported was withheld because it met applicable statutory
provisions permitting non-disclosure.

I further certi£¥ that earned income from outside employment and honoreria
and the acceptance of gifts which have been reported are in compliance with th
provisions of S U.S. App. 7, section SO01 et. seq., S U.S.C. 7353 and Judicie
Conference regulati: 2

X
Signature 3{;_ C/ % Date guat 14, 1996

!
BOTE: ANY INDIVIDUAL KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE
THIS REPORT,HAY BE TO CIVIL AND CRIMINAL SANCTIONS (S U.S.C. APP. 6,
SECTION 104).

2 FILING INSTRUCTIONS:
°Maillsigned-original and 3 ‘additionalicopies to::
el : : . iy
> ‘Committee on FinancialDisclosure . :
Administrative Office'of the UnitediStates Courts
One:Columbus Circle, N.E. > : ]

Suite 2-301"
Washington, D.C. 20544
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ANCIAL DISCLOSURE REPO Bepory fevsipad by t3e Epice
Tree e » R R
NOMINATION 15 9.5.C. App. 8, 103-112)
1. Pervon faperting (lLaet nems, flrme, ulddle Lattial) | 3. Cowrt o Orgenlsstice 3. Dmte of fapert
RENDELL, MARJORIE O. U.8.D.C. (E.D. Pa.) 01/07/97
4. Title (Article IIf tndicets active er 0. Sapert Type icheck sgprupriste type) 0. Gaperting Peried
2 u“n:zz?:E?m' Mo K moatnatiss, Dece $L/91/7]

DISTRICT COURT JUDGE (ACTIVE) o Intclal ___ Ammuel ___ Timl 1/01/06 - 12/18/%

7. Chanbers or OLCice hddress I.uthhauc!thhln-c_—ol‘—‘l:ahlm.-
UNITED STATES DISTRICT COURT frfe e At e Ay IR T K § §
601 MARKET STREET, ROOM 3114
PHILADELPHIA, PA 19106 Nevieving Otfioer Bace

DECKTIIT NOTES: The Lsetrections scosspesyisy this Corm mst be followsd.  Cumplste all parts.
. ahoeking tha MNE don for sech sectise shere you heve a0 fepcctable iaferastiss. Sign en last page.

I. POSITIONS. (Raparting intividual ealy; ses pp. 911 of Instrectless.]
POSITION NAME OF ORGANIZATION/ENTITY
D NONE (5o repectedle positions)
= Avenue of the Arts, Inc
College of ArtskSciences-Univ, of Pennsylvanis
Trustee Board of Trustees, University of Peppavivania
II. AGREEMENTS. (hepecting iadividml ealy; ses pp. 14-17 of Instrwstioss.}
DATE PARTIES AND TERMS

L] e . S

nope

II. NON-INVESTMENT INCOME.  (nepacting intividus) and spwuse; see pp. 10:75 of Imstrestiems.)
D NONE om repecrtadle nem-imvestmmat inecms)
1

1996 Gity of philadelphia (spouse salaxy - amount n/al S0,

" ©n »n »
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Mams of Perece Reporting Dats of Report
RENDELL, MARJORIE O. 01/07/97

V. REIMBURSEMENTS and GIFTS -. transportetlon, lodging, food, eatartelnmeat.

1Iacledes those to spouse and dependent uhlldrssy; use the paraathecicale *{81° and *(DC)® to indicate repostabl-

FINANCIAL DISCLOSURE REPORT

and glfte by spouss and dependent children, respectively. Ses pp. 36-39 of Instructlon
SQURCE
D NONE im0 such reportadle reistussemsuts or giftsl
)
EXEMPT
)
)
. -
)
.
7
Y. OTHER GIFTS. JIncludas thoss To spouse sod Gependent children; wie the parentheticals *(0]° and *(DX)* te
{ndicote ether §ifts recalved by eyouse and dependent children, Tespectively. BSee pp. 30-)3 of Imstructicas
SOURCE VALY
D NONE (5o such repoctable glfte}
y
EXEMPT S 9.
3
o S,
3
S
.
$
V1. LIABILITIES. (Includas thoss of speuse and dependenc childran; indicate whare applicable, persce respouaidle
for 11ab111ty by uslng the *18)° for 11ab111ty of the spowse. *(J1° for jolst 1iaMlllty of

- reporting individusl and spouse. and °[DC)° for liability of & dependent child. Ses pp. 34-36 &f Ilnstructiens.)

D NONE o regportadle llastlities)
3

1/2 moxtgage on vacation duplex = _L
lone rental prop.: one personal use

k]

l o wam coom g B0t 1380.000 , 52 §130%030. 011000, 000

:?:‘m“ N = $100,001 to $250.000
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Rane of Persen Beporting
RENDELL, MARJORIE O.

Onte of Rapert
01/07/97

VIL. Page | INVESTMENTS and TRUSTS -. iacems. vules, transsvtions {includes thoss of spouss

ond dopendest childrem. Soo pp. )7-34 of lastructioma.)

! gis | wimr
m i -~ ol
== hi1d.
o iR afie . L
(] = gers
1 ~ ‘mn'mty Murket Pund {TRA 3 | Dividend [ 4 k 4
3 z:mh”arp“ Terms Cosp. C | Sividens 13 T
3 Srendyvime {IRA reilover) € | Dividend & k 4
4 Oakwark Pund {TBA reilever) € | Bividend [ 4 k 4
$ Fouffman Pund (IRA reilover) A | Dividend T k 4
L] m?‘“ rond {IRA A | Dividand [ 4 T
7 ’b m Ime'l (IRA A | Divident 1 4 T
1 ] WI‘“ 3-0 yr. Gewt. {IRA 3 | Pividend [ 4 T
4 Cowan Oppertuaity {(IRA R/0( 3 | Dividand [ § T
10 Dedge & Com steck {IRA 2/0) A | Dividand b T
1} Dreyfus 5.1I. Gowe. {IRA R/0} ¢ | Divideand > k 4
12 PAN Walus {IRA 2/0) A | Sivident [ § k 4
1} James Pand {IRA R/0} A | vividend [ § T
14 A, Mutual (IRA 2/0} c Dividand [ 3 T
15 M8 Bguity{IRA 2/0) O | Dividens [ § T
18 SoGwa Istereatiomal (IRA 2/0) A Dividend [ 4 T
17 Schuwsd Momey WX (IRA centrib} A | Sividend 3 T
15 Escfuman (1RA sestrib) A Dividend J k 4

v Sl =

x4 v N TR O e )

P TSI wonr  SB10001"00 100 0ee B BINSL:

n;b".‘:‘:o‘ilwm SZHB?H'J‘ $1,000, 000 w:h:: ﬂ?d!? ()

[ estats enly)
teamieet n gime

M T TR = e R )

N=3106,001 co 3264, 000
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Wame of Person Neporting

FIMANCIAL DISCLOSURE REPORT RENDELL,

MARJORIE O.

Oste of Report
01/07/97

“VIL Page 2 INVESTMENTS and TRUSTS .. 1ncome. veiss, tcansections (inciudes thess af epouse

and deponden: children. See gp. 17-354 of lnetructlons.)

A .. c. .
ien of Aseets nCome Oroes velue
t trust assets) a l1‘. ot end of Trassactions during ceporting pecriod
Inticats whors sppifcadls, omar ot Sorod yoris
on.
e, 183 o =
:3?,"&_‘:,%“1 or | 11 o [tY) o 1€ not swespt frow disdlosurs
F".e eoecahiy by Sl m o jw ” 5:; 2
Placs 'g after :Ta sam v&:} Gainl hnrz -zl or
= o losure. (¢ privac
PEEREEs sote ) drasdiztion
NONE (0 repercad!
Income, ASStS. te
transact tona)
19 SeGem Inc’) (1A comerib) A | pividend| 3 T
30 Sctwab Muney Purkac (IMA K/0} A | pividend| o T
21 SoOwa Isc'l (IRA R/O} (S} A | pivisena| T
13 Schmb Parket (IRA A [pividens| T
eoncrib) (S,
33 ®3lliss Blair Groweh (IRA A | Dividend X T
camrrid) {8
3 aneT W A |Dividens| T
2% Abect Labovstecies (J1 A | Dividend J T
3% Allscgss () A | Dividend X T
17 Mlestic Smaryy D) A | Dtvidema| 3 T
16 Mlsstic Sichfield W) o |pivideas| e | " ¥
99 Dechwme Isstrusents 13) A | Dividend g T
34 Coes Osla WD A |Dividens| T
N Diedeld Inc. W i A | pivisess| o T
13 Dresser Isdustriss LN A |Dividena| 5 T
93 Dufone T I DeSlemour (J) A | pividens| o T
3 Wit Dissey Co. (3 a |oividena] 3 T
30 Bguitable Coe. Inc. 71 A | Dividena} I T
3 Puderal ac’l Moctgege Assoc. A | oividemd| x T
1 Zacwss, Codees  Megi or 1 o2 te 92,900 2 eo 98,408 D-98.001 to 918,000
rex-A v TS S R T Pt 000 SRR he il 000 000 BrdBid®hnsn i%408T000
FRIC to 990,800 L9350, 801 o 9100 o $280,008
TSI o o B0t 100, see  STHRN%0E 2L R0 000, 000 bohore ehas sl 000 080 R T
Codas 1eel a 1 1y} SeAssesment eh/market
M =) g, STt metete only) et iaates 3268 -




78

Same 3¢ Persos Raporting

FINANCIAL DISCLOSURE REPORT RENDELL,

MARJORIE O.

Date of Beport
01/07/97

VIi. Page 3 INVESTMENTS and TRUSTS .. sacome. value. trensections (Iactudes those of spouse

and dependent children. Ses pp. 37-5¢ of Inetructlone.}

A s c. o.
riptlon of l-ou < Groee vel:
AT Trune % gy Transsctions durisy rvportisy pericd
Intices vhers mumu. owmer of "Reio ferie
"“mshnh .,.,E & " ] ") t]) ¢rom disclosurs
gapesse omerah: 5 =
.|' .. Yolus Idencity n
Place * n' -l ;- “u:‘m-:: .1 V., Velye2 hurtl t -"l'“:
«nsmpt (rom prio ot
F: TS M el Ro) I drnabiedish)
D NONE  tm ceportable
income, assets, oT
Transact. i)
31 Gamnett (3} A | Dividend| o T
30 General Slsctric (I} A |otvidend| «x T
33 Gillette Co. 3} A | Dividand| «x T
46 Nouseheld Incersational 1 A | Dividand 3 T
41 Loews Iatsrmatienal (J} A [Oividend| x T
42 lucent Techaologies LN A |Dividend| I T
4) cOomalds Coep. (1) A | bividend 1 3 T
“ Monil i A |otvidena| «x T
48 Wotorels Iac. (I} A |Oividend| I T
44 W Indsstries (J) A | pividend| g T .
47 Pepelco Inc. ) A |Divisema| g T
40 Public Bervice Macerpries Orp A |otvisema| g T
49 SmitaKiine Beecham ADR (J} A | Oividend| n T
$0 Sprimt Carperetlon (J} A |Dividend]| o T
$1 240 Commmicetions Co. iJ} A [ Dividend]| 7 T
$3 Tremone Corp. (J) A |oividend| J T
53 Wican Maceriale (J} A | pividend| 3 T
34 al-Mert Stores, fsc. L) A |Pividend| g T
11 La_Code: Aagl 004 or I 331,90, s00 s, 90
o m NG RO N T (0 T T Redsin taan §10080:
1 vel 13,980 or 1 1%, 801 N=3108, 00! 9,000
[ b -'Lta 001 %0 33 B e il ol
raisel a
Tiue method Codes: jeel -Costiresl sstece caly! $-Assesmmst TeCash/Market
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Kamm of Pececm Reperting

Date of Regort

INANCIAL DISCLOSURE REPORT N
’ RENDELL, MARJORIE O. 01r/07/97
VII. Page 4 INVESTMENTS and TRUSTS -- 1acome. vales. transsctions (includss those of epouse
and dupendent children. Ses pPp. 37-34 uf lestructions.)
1o er 1% c. o.
of Assets i NCym Oregs valve
(inel trust assets) Mlu!-' at and of Transactions during reporting period
Teport. FOPOIT.
tndicate where lﬂ.uull-. owner of
ti :3? usiog the yuv?unclul
by z: e
and speuse, L x?l {3 ”.ﬂ from disclomos
- - —Bie] H eutot tron digelomnn
O S AN T %l el ™ |w l 52;&
, dant
m‘m'-liun‘u mvg::n- bfnr-xu
. vete
e TP o | &% [Tl cranBuction)
NONE repoctab
imcome. segeter ar 0
transact Lons)
53 Wells Pargo & Os. G A |pteidend| x T .
8% Keree Corp. (N A |oividemd| & T .
95 T-Wote $.0290 #/9Y I3} A | toteresc| ¢ T
38 OB T-mote 7.38 13/90 (N A | tacerest| «x T
39 smmi e Trust Series 14 131 A |pivicana| o T
85 i Esv Trusc Serise 13 () A | oividend| 4 T
[ Shoce/Intarn Tax ¢ |oividend| o T
g Sond Fasd (J)
.
02 Schwad Tex Resspt MM LI} ¢ {otvidena| x T
o el Shore Teem Bosd 8 | Dividema] T
b iy
66 Allergaa, Isc. (DC) A | Pividend 4 T
o3 Atlasgic Bmergy 1DC) A |oividema| o T
66 Atlameis Richfleld {OC) A | btvidens| o T
&7 Sechmss Iastresescs (DG} A | Dividema| o T
$0 Drusssr adustrise (DC) A {Dtvidend| s T
$9 DePesz (0C) A |Divisend| o T
7% maffy Cerp. (DG} A |otvigena| o T
7 sl ©0 A |otvidend| 3 T
T | tadustries (DK A | vtvidend| o T
1 facwma/Gals Cose 1,000 or 1. [ 000 233,901 to $3, 00 3,001 ts 15,000
ihow Col: 61 8 041 14%801%0 350, 0ce 1 :»'hn.un &‘lbg.}ox"u’: h.:n,m Red3ietnen ‘x.ho.on
2 e <§13, 000 or L=900,001 108 , 801 to 330,000
Bt ot % o o1 933800081°0 3500, 000 Lo00 Foaode'that®s1i00atsse e o
1esl 1 eetste only} oCanh/Marhet
R 1) g, L Y Siietiser b
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Date of Report
01/07/97

Msme of Persom Reporting
RENDELL, MARJORIE O.

VIL. Page S INVESTMENTS and TRUSTS .. tncase. value. teonsections (fncludes thoss of spouse

and depeadest children. See pp. 37-34 of Instructliens.}

PN, e gadgan.

A o,
41 of Aseets
(Wmﬁ assets) Transsctians durisg reporting pericd
Indicate where mumh. of,
PR e
vii and . * (8] ?r 1) It not trom disclosure
fate ownermhi i
ownersiip by chiyd. 2y FETON TR ;:;
Tlace ©(T)- efter gach ssuet '3:‘:- 1 ooth] Valuez | dagni ayy 32;:
il : el Ml R e B < N
[] "B serw
transactions)
71 SmithKline Beecham ADR (D) A | pividemd| «x T
M Teys R Us 1DC) A |pivigend| o T
78 Gt decrl Trey srm OV 11/9 A | incarest| 5 T
—_—
70 Sctwud Money markt PO {DCH A | Dividemd | «x T
”
"
"
[
”
]
[}
"
[
“
"
[
"
L]
90 , 001 ¢o 910,000
- e R O N L T 2ol ohi o hiis e SBRedtBotoe 8 410000, 000 hore tnis §1%22%000
¥ o 0 8 , #$100,001 ts $240, 000
ST o ST e RIS I o SN LS,

ToCosh/Market
S=Cout (real uetste only) lm

YeOthar
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Hame of Person Rapesting

PIKANCIAL DISCLOSURE REPORT RENDELL, RIE O.

Dats of Repsrc
01/07/97

VYOI ADDITIONAL INFORMATION or EXPLANATIONS. (Indicate part of Report.)

BOTE: INFORMATION PROVIDED IN SECTION VII IS AS OF 12/18/96
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- Sams of Perecs laperting Pate of Rapest
PINANCIAL DISCLOSURE REPORT  ERDELL. s ontile ! 01/07/97

IX. CERTIFICATION.

In compliance with the grovisionl of 28 U.8.C. 455 and of Advisory Opinion
No. S7 of the Advisory Committee on Judicial Activities, and to the best of wmy
knowledge at the time after reasonable inquiry, I did not perform any
adjudicatory function in any litigation during the riod covered by this repc
in which I, ltrg gou or my minor or dependent children had a financial
interest, ef d in Canon 3C(3) (¢), in the outcome of such litigation.

I certify that all the 1n£omtion given above (including information
pertaining to my spouse and minor or dependent children, if any) is accurate,
true, and complete to the best of knowledge and belief, and that any
information not reported wae withheld becauee it met applicable statutory
provieione permitting non-disclosure.

.I further certify that earned income from outside employment and honoraria
and the acceptance of gifts which have been reported are in compliance with th
provieions of S U.S. C.-app. 7, section S01 et. eeq., S U.S8. C 7353 and Judicia

Conference regulatio:
Signature \;.P O (Z_WV\ Date ‘/7 /11

NOTE: ANY INDIVIDUAL INGLY AND NILFULLY FALSIPIES OR PAII.S '1‘0 FILR
ggrgpogz)mv BE CIVIL AND CRIMINAL SANCTIONS (S U.8.C. APP. 6,
8 1 .

-w’ # Comitt:ee on Pinancial Dilcloau-re
- Administrative office of- the Unite& Statea cuurtc
One Columbue Circle, N, E.. E ey
© Sulte 2-301
__Hanhington, D Cs 205“
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i . e

MARJORIE O. RENDELL
NET WORTH (as of December 18,1996)

Provide 2 complete, current financial net worth stawement whieh itemizes in detail
all assets (including bank accounus, real esute, ines, usy, inve , and other financid
holdings) all liabilides (including debus, mortgages, loans, and other financidl obligatons) of
yourself, your spouse, and other immediate members of your houschold.

ASSETS LIABLITIES
Cash o8 hand and is banks 3,000 Nowes payrdie @ Sanks ~secured
US. Gevemment sequriia-add News paysdie o banks ~onsacured
schatde )
Listad secarigies—sdd sededule (attached) | 1,681 1705 jee | News puyible 0 nladve
Unlistad secunties—edd schodule Nous payrdle o schens
Ascecau snd neas reesivabie Ascounts and 0l due (misc) 2 1000
Dot from relasives ind Fiends 10 Unpaid incare tax
Duwe bom et father's estate 5800 Other wipaid tax wnd interest
Dosbchd .l‘;d“:‘uu n::m»k-u‘ 278 Jooo
l.ul-uncnd—o““kAtw 605,b0o :ldmp‘-nd-ﬂ-m'q-
Anme and sther puressl proparry 50,00
Casd vulun-{ils insernnae
Oz unnem~iamize:
Money market - Schwab* 244,542 2
Total Badilisos 280 4000
= Na Wers 4,320047
Total Aserts 2.600.ha7 Tond Bdblitas and net worch 1,600 1047
CONTINGENT LIABLITIES GENERAL INFORMATION
A sdersar, comakar of puarsator Are any e pledgad? (Add schad
none we.) no
Ou lewas ar ety Asre you delmdant in aay seitu or begal
none cvoas? no
Logst Clams none Have you eva takee banbviicy? nO
Pravision for Feader Income Tas hone
Orpmr special ot none
* Iacludes:
$187,952 - joiat acoount () Inoludes all
34,617 - IRA pension (KX.0. Rendell) securities
23,633 - custodian (for J.T. Rendell) in IRAs and

#3448, 8542 IRA (K-S 11 pension funds
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/

ZeRud M/ \RAs 12)

073,032 VILLTAM BLAIR GRONTH SMS  va.9005  $10.40%-42
538.718 FOGEN INTERNATIONAL EBUND _  27.8800 516,008.90

Craa Foded f Jeme T Rudel]

: 4 ';;:gg:i!
nE
8033 134808
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Marjorie O. Rendell

. 14
y
3425 Warden Drive ER3s. Q6o § 130,000
Philadelphia, PA
5032-34 Asbury Avenue EE370,000 S 148,000

Ocean City, NJ

Both mortgages held by:
United Savings Bank

P. O. Box 25087
Philadelphia, PA 19147

45-964 98-4
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1. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name (include any former names used.)
Bruce William Kauffman

Address: List current place of residence and office address(es).

Office Address:

Dilworth, Paxson, Kalish
& Kauffman LLP
3200 Mellon Bank Center
1735 Market Street
Philadelphia, Pennsylvania 19103

Date and place of birth.

December 1, 1934
Atlantic City, New Jersey

Marital Status (include malden name of wife, or busband's name). List
spouse’s occupation, employer's name and business address(es).

I am married to Carol Jackson Kauffman.

Occupation: Marketing

Employer:  Lawyers' Travel Service
4000 Bell Atantic Tower
1717 Arch Street
Philadelphia, Pennsylvania 19103

Education: List each college and law school you have attended, including
dates of attendance, degrees received, and dates degrees were granted.

Yale Law School
Degree Awarded: LL.B (1959)
Dates Arttended: Sept., 1956 — May, 1959
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University of Pennsylvania
Degrec Awarded: Bachelor of Arts (1956)
Dates Attended: Sept., 1953 - June, 1956

Duke University: Scpt., 1952 — June, 1953

Employment Record: List (by year) all business or professional
corporations, companies, firms, or other enterprises, partnerships,
institutions and organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director, partner, proprietor,
or employee since graduation from college.

1982 — present: Chaitman -- Dilworth, Paxson, Kalish & Kauffman LLP

1965 -- 1980 Partner —  Dilworth, Paxson, Kalish & Kauffman
1960 — 1965 Associate ~— Dilworth, Paxson, Kalish & Kauffman
1995 -- present: Adjunct Professor — University of Pennsylvania
School of Law
1995 — present: USABancShares, Inc. — Chairman, Board of Directors
1980 — 1982: Justice of the Supreme Court of Pcansylvania
1959 - 1960: Clerk to the Honorable Vincent S. Hanemnan of the
Superior Court of New Jersey, Appellate Division
1956 — 1958: City of Ventnor, New Jerscy - Lifeguard
Military Service: Have you had any military serviee? If so give particulars,

including the dates, branch of service, rank or rate, serial number and
type of discharge received.

No.

Honors and Awards: List any scholarships, fellowships, honorary degrees,
and honorary society memberships that you believe would be of interest to
the Comnmittee.

University of Pennsylvania - Phi Beta Kappa (1955)

Yale Law School - Order of the Coif (1959)

Jewish National Fund Tree of Life Award (1996)

Community Legal Services Champion Award (1995)

Philadelphia Police "Assist Officer Award" (1989)
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Judge Learned Hand Human Relations Award (1988)
Anti-Defamation League Torch of Liberty Award (1983)
Bar Associations: List all bar associations, legal or judicial-related
committees or conferences of which you are or have been a member and
give the titles and dates of any offices which you have held in such groups.
Mecmber, American Law Institute

Fellow, American College of Trial Lawyers (1975- ) (Chairman
of Subcommittee of the Federal Judiciary Committee on Judicial
Compensation) (1994- )

Fellow, International Academy of Trial Lawyers
Fellow, American Bar Foundation
Fellow, Pennsylvania Bar Foundation

Amecrican Bar Association
Pennsylvania Bar Association
Member - House of Delegates (1987)
Philadelphia Bar Association
Philadelphia Bar Foundation, President (1982 - 1984)
Committee of Censors ~ United States District Court for the
Eastern District of Pennsylvania, (1976 — 1980)

Pennsylvania Judicial Inquiry
and Review Board (1984 -- 1988), Chairman (1988)

Pennsylvania Bar Association Judicial
Selection Reform Committee (1983 — 1984)

The Juristic Society

The Federalist Society (1989 -- 1992)
The American Judicature Socicty
Lawyers' Club
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Othey Memberships: List all organizations to which you belong that are
active in lobbying before public bodies. Please list all other organizations
to which you bhelong.

1 belong to the following organizations, nonc of which, to my knowledge,
engage in lobbying before public bodies:
Yale Law School Association, Vice President (1984 -- 1986)

Yale Law School Association of the
Philadclphia Arca, Past President (1965 — 1966)

The Yale Club (1959- )

Navy League of the United States, Life Member (1986)

The Pennsylvania Society (1970- )

Fellow, Phi Beta Kappa Associates (1978- )

Phi Beta Kappa Association of the Delaware Valley

Supreme Court Historical Society

The Union League of Philadelphia (1979- )

United States Coast Guard Auxiliary (Retired Status)

Overbrook Italian-American Club (1975-)

Atlantic City Country Club (1991-)

Vesper Chub (1984- )
Court Admissiop: List all courts in which you have been admitted to
practice, with dates of admission and lapses if any such memberships
lapsed. Please explain the reason for any lapse of membership. Give the

same information for administrative bodies which require special admission
to practice.

Supreme Court of the United States (1965)

United States Courts of Appeals:

United States Court of Appeals for the District
of Columbia Circuit (1988)

United States Court of Appeals for the First Circuit (1973)
United States Court of Appeals for the Third Circuit (1961)
United States Court of Appeals for the Fourth Circuit (1977)
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United States Court of Appeals for the Fifth Circuit (1983)
United States Court of Appeals for the Eighth Circuit (1989)
United States Court of Appeals for the Ninth Circuit (1970)

United States District Courts:

United States District Court for the Eastern
Distriet of Pennsylvania (1960)

United States District Court for the District of New Jersey (1960)
United States Distriet Court for the Distriet
of the District of Columbia (1988)
State Courts:
Supreme Court of the Comrnonwealth of Peansylvania (1961)
Supreme Court of the State of New Jersey (1960)
Court of Appeals for the Distriet of Columbia (1982)

Published Writings: List the titles, publishers, and dates of books, articles,

reports, or other published material you have written or edited. Please
supply one copy of all published material not readily available to the
Committee. Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were press reports
about the speech, and they are readily avaflable to you, please supply
them.

. Judicial Selection in Pennsylvania: A Proposal, 27 Villanova L. Rev.
1163 (1982) (supporting merit selection of judges)

. Civil RICO Litigarion Involving Banks: The Developing Case Law, 9
Delaware J. of Corp. Law 1 (1984)

. The Philadelphia Special Investigation Commission: Dissenting
Staiement of Commissioner Bruce W. Kauffman, 59 Temple L.
Quarterly 411 (1986)

. The Philadelphia Police Advisory Commission: Dissenting Statement of

Commission Member Bruce W. Kauffman: In re Moises Dejesus

. The National Law Journal, April 10, 1995, "A Conservative Plea to
Save LSC"
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Health: What is the present state of your health? List the date of your last
physical examination.

My health is exeellent. I received my most recent general physical examination
in December, 1996.

Judicial Office: State (chronologically) any judicial offices you have held,
whether such position was elected or appointed, and a description of the
Jjurisdiction of each such court.

On February 26, 1980, 1 was appointed by Governor Dick Thornburg to fill an
unexpired term as a Justice of the Supreme Court of Pennsylvania. Upon the
expiration of my term in January, 1982, 1 chose not to run as a partisan
political candidate,

The Pennsylvania Supreme Court is the Commonweslth’s highest appellate
count, with plenary jurisdiction of all appeals from the Pennsylvania Superior
and Commonwealth Courts.

Citations: If you are or have been a judge, provide: (1) citations for the ten
roost significant opinlons you have written; (2) a short summary of and
citations for all appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for significant opinions
on federal or state constltutional issues, together with the citation to
appellate court rulings on such opinions. If any of the opinions llsted were
not officially reported, please provide copies of the oplnions.

1) Sigpificant Opijnions on Federal and State Constitutional Issues:

- Commonwealth v. Hayes, 489 Pa. 419,
414 A.2d 318 (1980) (concurring opinion)

- Commonwealth v. Ward, 493 Pa. 115, 425 A.2d 401 (1981)
« Commonwealth v. Wadzinski, 492 Pa. 35, 422 A.2d 124 (1980)
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- Commonweaith v. Virtu, 495 Pa. 59, 432 A.2d 198 (1981)
- Commonwealth v. McElligort, 495 Pa. 75, 432 A.2d 587 (1981)

« Commonwealth v. Robinson, 497 Pa. 49,
438 A.2d 964 (1981) (dissenting opinion)

- Commonwealth v. Scort, 496 Pa. 78, 436 A.2d 161 (1981)

+ Commonwealth v. Stamps, 493 Pa. 530, 427 A.2d 141 (1981)

2) Reversals:

None of my Pennsylvania Supreme Court opinions were reversed by the

United States Supreme Court.

3) Other Signifl Obinions:
- In re Albert Compolongo, 495 Pa. 627, 435 A.2d 581 (1981)
- Pennsylvania Industries for the Blind & Handicapped v. Larson,

Secretary of Transpartatian, Comm., 496 Pa. 1, 436 A.2d 122 (1981)

16.  Public Office: State (chronologically) any public offices you have held,

other than judicial offices, including the terms of service and whether such

positions were elected or appointed. State (chronologically) any
unsuccessful candidacies for elective public office.

In 1967 1 was elected as a Delegate to the Pennsylvania Constitutional

Convention, and served until the Convention concluded in 1968. In 1973 and
1974 1 scrved as an elected member aod Chairman of the Montgomery County
Government Study Commission. 1n 1966 1 ran unsuccessfully in the primary
election for the Pennsylvania State Legislature. In 1978 1 ran unsuccessfully in

the primary election for the Pennsylvania Supreme Court.

I have also served on the following public commissions and investigative
bodies:

- Mcmber of the Philadelphia Police
Advisory Commission (1994- )
(appointed by Mayor Edward Rendell)

+ Co-Chairman of the Philadelphia
Election Reform Task Force (1994- )
(appointed by Mayor Edward Rendell)
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- Chairman (1988), Pennsylvania Judicial Inquiry and Review
Board (1984 -- 1988)
(appointed by Governor Dick Thornburg)

» Chairman of the Mayor's Commission on Minority
Employment in the Philadelphia Police Department (1982)
(appointed by Mayor William Green)

- Member, Philadelphia Special Investigation
Commission ("MOVE Commission”) (1985 -- 1986)
(appointed by Mayor Wilson Goode)

- Chairman of Civil Service Commission,
Lower Merion Township (1982 — 1988)
(appointed by Commissioners of Lower Merion Township)

Legal Carcer: Describe chronologically your law practice and experience
after graduation from law school including:

1

2)

3)

whether you served as clerk to a judge, and if so, the name of the
judge, the court, and the dates of the period you were a clerk;

During 1959 and 1960, I clerked for the Honorable Vincent S.
Haneman of the Superior Court of New Jersey, Appellate Division.

whether you practiced alone, and if so, the addresses and dates;

Since concluding my clerkship with Judge Haneman, my exclusive
affiliation has been with the Dilworth Firm, excepting only my service
between 1980 and 1982 as a Justice of the Pennsylvania Supreme Court.

the dates, names and addresses of law firms or offices, companies
or governmental agencies with which you have been connected, and
the nature of your connection with each;

- Dilworth, Paxson, Kalish
& Kauffman LLP
3200 The Mellon Bank Center
1735 Market Street
Philadelphia, Pennsylvania- 19103

Chairman (1582- )
Chairman of Litigation Department (1975 -- 1980; 1992-)
Purtner (1965--)
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Associate (1960 -- 1965)

e UNIVERSITY OF PENNSYLVANIA
SCHOOL OF LAW

3400 Cbestnut Street

Philadciphia, Pennsylvania 19104

Adjunct Professor (1995-)

What has been the general character of your law practice, dividing
it into periods with dates if its character has changed over the
years?

My individual practice bas focused on complex commercial litigation.
Although my practice has expanded into many areas over my thirty-
seven years as a lawyer, its principal focus has always been civil
litigation.

Describe your typical former clients, and mention the areas, if any,
in which you have specialized.

I bave had the opportunity to represent hundreds of corporate and
individual clicnts during my practice, including Litton Industries,
Occidental Petroleum Corporation, Dr. Armand Hammer, Excel
Communications, Spectro Industries, Inc., Frank Sinatra, the Barnes
Foundation, Domald Trump, Montgomery County (Pennsylvania), the
School District of the City of Philadelphia, The Philadelphiz Electric
Company ("PECO"), as well as 2 coalition of four United States
Senalors, five members of the House of Representalives and three
Governors before the United States Supreme Court challenging the
closure of the Philadelphia Naval Shipyard.

My areas of specialty include antitrust law, clvil rights law, contract
law, statutory interpretation, constitutional law, commercial fraud,
environmental law, regulatory law, and the law of defamation and libel.

Did you appear In court frequently, occasionally, or not at all? If
the frequency of your appearances in court varied, describe each
such variance, giving dates.

Throughout my thirty-seven year legal career, I appeared in both federal
and state courts on a frequent basis.
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What percentage of these appearances was in:
(a) federal courts: 75%
(b) state courts of record. 25 %
(c) other courts; 0%
What percentage of your litigation was:
(a) civil: 95%
() criminal: 5%
State the number of cases in courts of record you tried to verdict or

judgment (rather than settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I would estimate that, as chief counsel, I have tried approximately
twenty cases to a verdict or judgment. During my thirty-seven years of
practice, | also have served as associate counsel in numerous other
cases that were tried to verdict or judgment.

What percentage of these trials was:

(a) jury: 5%
(b) non-jury: 95%

10
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18.  Litigation: Describe the ten most significant Htigated matters which you
personally handled. Give the citations, if the cases were reported, and the
docket number and date if unreported. Give a capsule summary of the
substance of each case. Identify the party or parties whom you
represented; describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as to each case:

(a) the date of representation;

(b)  the name of the court and the name of the judge or judges before
whom the case was litigated; and

() The individual name, addresses, and telephone numbers of
co-counsel and of principal counsel for each of the other parties.

1. Plazza v, Major League Baseball,
Reported Decisions:

Piazz:a v. Major League Baseball,
836 F. Supp. 269 (E.D. Pa. 1993)

Piazza v. Major League Baseball,
83) F. Supp. 420 (E.D. Pa. 1993)

Summary: For the first time since the Supreme Court's 1922 decision
declaring the “business of baseball” to be exempt from antitrust regulation, a federa) court
held that such antitrust immunity was narrowly limited to conduct involving baseball’s reserve
clause, which was pot at issue in the case.

As lead counsel, | represented the plaintiffs, who had been excluded from a
group attempting to purchase the San Francisco Giants Baseball Club (as a result of
defamatory statements madc by representatives of Major League Baseball concerning the
background of one client). In a Jandmark antitrust decision, the District Court held that Major
League Baseball's 70 year old judicially ereated exemption from federal antitrust laws did not
immunize Baseball's conduct in excluding plaintiffs. After extensive discovery and
immediately before jury selection, I negotiated s favorable financial settlement on behalf of
the plaintiffs, and obtaiped on their behalf a formal apology from Major League Baseball. As
fead counsel for plaintiffs, I presented all oral arguments, deposed the central witnesses, and
directed the trial team in all phases of the litigation.

Parties Represented: Vincent M. Piazza and Vincent N. Tirendi

Dates: 1992 - 1994

n
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Court: United States District Court for the Eastern District of Pennsylvania,
before The Honorable John R. Padova.

Co-Counsel:

Mark J. Levin, Esq.!

Ballard Spahr Andrews & Ingersoll
1735 Market Street, 51st Floor
Philadelphia, Pennsylvania 19103
(215) B64-8200

Counsel for Defendants:

Arsthur Makadon, Esq.

Ballard Spahr Andrews & Ingersoll
1735 Market Street, S1st Floor
Phlladelphia, Pennsylvanla 19103
(215) 264-8200

Robert J. Kheel, Esq.

Willkie, Farr & Gallagher

One Citicorp Center

153 East S3rd Street

New York, New York 10022-4669
(212) B21-8234

2. Specter v, John H. Dalton, Secretary of the Navy,
Reported Decisions:

Datlton v. Specter, 114 S. Ct. 1719 (1994)
Specter v. Garrett, 971 F.2d 936 (3d Cir. 1992)
Specter v. Garrernt, 777 F. Supp. 1226 (E.D. Pa. 1951)

Summary: During the 1993 round of miljtary base closures, the Base Closure
Commission recommended that the Philadelphia Naval Shipyard be shut down, which would
result in the loss of thousands of jobs and have a devastating impact on regional businesses
that served the Shipyard. I served as lead counsel in a bipartisan pro bono effort to keep the
Shipyard open. After extensive discovery, it became clear that the Commission had failed to
comply with the express mandates of Congress. Although my argument was twice successful
in the United States Court of Appeals for the Third Circuit, the Supreme Court ultimately

!. Mr. Levin was a partner at the Dilworth Firm through 1996.
12
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decided that the federal courts lacked jurisdiction to review base closure decisions. As lead
counsel for plaintifts, I supervised all phases of the litigation, deposed the critical witnesses,
and presented the oral arguments before the district court and the court of appeals.

Parties Represented: United States Senators Arlen Specter, Harris Wofford,
Bill Bradley and Frank R. Lautenberg; United States Representatives Robert E. Andrews,
Curt Weldon, Marjorie Margolies-Mezvinsky, James C. Greenwood and Robert A. Borski.
the Commonwealth of Pennsylvania and its Governor Robert P. Casey and Attorney General
Emest D. Preatc, Jr.; the Statc of New Jersey and its Governor James J. Florio and Attorney
Genceral Fred DeVesa; the Stte of Delaware and its Governor Thomas R. Carper; the City of
Philadelphia; the International Federation of Professional and Technical Engineers, Locat 3;
the Metal Trades Council, Local 687 Machinists; Planners Estimators Progressmen &
Schedulers Union, Local No. 2; and Union representatives William F. Reil, Howard J.
Landry and Ronald Warrington.

Dates: 1991 -- 1994

Courts: United States Supreme Court; United States Court of Appeals for the
Third Circuit, before The Honorable Walter K. Stapleton, The Honorable Anthony J. Scirica.
and The Honorable Samuel A. Alito, Jr.; United States District Court for the Eastern District
of Pennsylvama, before The Honorable Ronald L. Buckwalter,

Co-Counsel:

Senator Arlen Specter

Green Federal Bidg., Room 9400
Sixth and Arch Streets
Philadelphia, Pennsylvania 19106
(215) §97-3580

Counsel for Defendants:

Drew S. Days (former U.S. Solicitor General)
Yale Law School

P.O. Box 208215

New Haven, Connecticut 06520-821$

(203) 432-4948

Scott R. Mclntosh, Esq.
Department of Justice

Civil Division. Appellate Staff
950 Pennsylvania Avenue, N.W.
Washington, D.C. 20004

(202) 514-1201

13
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Stuart M. Gerson, Esq.

Epstein, Becker & Green, P.C.
1227 25th Street, N.W., Suite 700
Washington, D.C. 20037

(202) 861-0900

3. Philadelphia Newspapers, Inc, v Borough of Swarthmore,
Reported decisions:

Philadelphia Newspapers, Inc. v Borough of Swarthmore,
381 F. Supp. 228 (E.D. Pa. 1974)

Summary: In a case of first impression in the federal courts, the distriet court
held that a borough ordinance totally prohibiting the placement of newspaper honor boxes on
public sidewalks violated the First and Fourteenth Amendments to the Federal Constitution.
In so holding, Judge Fogel concluded that the First Amendment guarantced publishers the
right to distribute ncwspapers by means of honor boxes or other vending devices placed on
public sidewalks, subject only to reasonable, narrowly tailored regulation as to the place and
manner of distribution. The borough's blanket prohibition of newspaper honor boxes,
concluded the distriet eourt, could not be squared with the Supreme Court's long recognition
of "the importanec of the right of aceess 10 public streets for the frec dissemination of
information.” As lead counsel, ] obtained a preliminary injunction restraining the borough's
enforcement of the ordinance and, following a two day trial, succeeded in obtaining
permanent injunctive and declaratory relief against the borough.

Parties Represented: Philadelphia Newspapers, 1ne.
Date: 1974

Court: United States District Court for the Eastern Distriet of Pennsylvania.
before The Honorable Herbert A. Fogel.

Co-Counsel:

Richard L. Bazelon, Esq.
Bazelon & Less

1515 Market Street

7th Floor

Philadelphia, Pennsylvania 19102
(215) 568-1155

14
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Counsel for Defendants:

G. Guy Smith, Esq.
Harris & Smith

211 West State Street
Media, Pennsylvania 19063
(610) 565-5300

4. In re the Barnes Foundation,
Reported Decisions:
In re the Barnes Foundation, 453 Pa. Super. 243, 683 A.2d 894 (1996)

In re the Barnes Foundation, 449 Pa. Super. 81, 672 A.2d 1364 (1996)

In re the Barnes Foundation, 14 Fiduc.Rep.2d 92, appeal dis.,
661 A.2d4 889 (Pa. Super. 1995)

In re the Bornes Foundation, 12 Fiduc.Rep 2d 349 (1992),
affd, 430 Pa. Super. 655, 630 A.2d 468, appeal denied, 535 Pa. 628,
631 A.2d 1002 (1993)

Summary: The preservation of a world class, priceless art collection was
threatencd by provisions of the eccentric, seventy year old Trust Indenture of Dr. Albert C.
Barnes, which prohibited even the temporary removal of any part of the collection from the
walls of a rapidly deteriorating facility. Before the Montgomery County Court of Common
Pleas, Orphans’ Court Division, I successfully overcame determined opposition and won
approval of the Barnes Foundation's requests to permit a one-time international exhibition
tour of approximately eighty works of art from the Foundation's precminent collection of
Impressionist and Post-Impressionist paintings. The international tour raised more than $16
million and generated good will for the Foundation. The funds raised from the tour cnabled
this public charity, whosc endowment was being depleted, to undertake a critically needed
restoration project to modemize the Foundation's detcriorating systems and to install a state-
of-the art security system to monitor the entire collection. 1 served as lead trial counsel and
presented all appellate arguments before the Superior Court.

Parties Represented: The Barnes Foundation and Its Trustees (Richard H.
Glanton, Esq., Shirley A. Jackson, Ph.D., Niara Sudarkasa, Ph.D., Charles A. Frank, I,
and Cuyler H. Walker).

Dates: 1992 to present; court proceedings in 1992, 1993 and 1995.

15
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Courts: Pennsylvania Supreme Court; Pennsylvania Superior Court, before
The Honorable James R. Cavanaugh, The Honorable John T. J. Kelly, Jr., and The
Honorable Peter Paul Olszewski, and before The Honorable Patrick R. Tamilia, The
Honorable James E. Rowley, and The Honorable Thomas G. Saylor; Court of Common Pleas
of Montgomery County, Pennsylvania, Orphans Court Division, from 1992 to 1994, before
The Honorable Louis D. Stefan; from 1992 to the present. before The Honorable Stanley R.
Ou.

Co-Counsel:

Mason Avrigian, Esq.

Wisler, Pearlstine, Talone, Craig,
Garrity & Potash

484 Norristown Road

Blue Bell, Pennsylvania 19422

(610) 825-8400 *

Counsel for Other Parties:

S. Gordon Elkins, Esq.

Jeffrey A. Lutsky, Esq.

Stradley, Ronon, Stevens & Young
2600 One Commerce Square
Philadelphia, Pennsylvania 19103-7098
(215) 564-8013

Marvin Garfinkel, Esq.

Mesirov, Gelman, Jaffe, Cramer & Jamieson
1735 Market Street

Philadelphia, Pennsylvania 19103

(215) 994-1450

Lawrence Barth, Esq. -- Assistant Attorney General
21 S. 12th Street

3rd Floor

Philadelphia, Pennsylvania 19107

(215) 560-2402

J. Brooke Aker, Esq.

60 East Penn Street

P.O. Box 150

Norristown, Pennsylvania 19404
(610) 275-8200
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Arthur L. Jenkins, Jr.. Esq

325 DeKalb Street

P.O. Box 710

Norristown, Pennsylvania 19404
(610) 275-8222

5. American Bearing Co. v, Litton Indystries, Inc.,
Reported Decision:

American Bearing Co. v, Litton Industries, Inc.,
729 F.2d 943 (3d Cir. 1984)

Summary: ] represented defendant Litton Industries in an action brought by
American Bearing alleging that Litton had attempted to monopolize the market for certain
bearing components of industrial air pollution eontrol devices. In a successful effort o
remedy a miscarriage of justice and unfortunate antitrust precedent, 1 led the teamn effort to
obtain a new trial and then served as lead trial counsel following remand to the district court.
Following an imtal two week jury trial resulting in a verdict for plaintiff, the district court
granted defendant's motion for a new trial (I did not participate in the original trial). On
retrial, the district court granted my motion for a directed verdict. The Third Circuit
affirmed. I participated in and supervised the briefing on appeal and presented the successful

oral argument.

Parties Represented: Litton Industries, Inc.
Dates: 1982 -- 1984

Courts: United States Court of Appeals for the Third Circuit, before The
Honorable Arlin M. Adams, The Honorable Edward R. Becker, and The Honorable Francis
L. Van Dusen; United States Distriet Cournt for the Eastern Distriet of Peansylvania, before
The Honorable Raymond J. Broderick.

Co-Counsel:

David H. Pittinsky, Esq.

Ballard Spahr Andrews & Ingersoll
1735 Market Sureet, 51st Floor
Philadelphia, Pennsylvania 19103-7599
(215) 864-8117

17



103

Counsel for Plaintiff:

Gary Wynkoop, Esq. (deccased)
Blank Rome Comisky & McCauley
Four Peon Center Plaza
Philadelphia, Pennsylvania 19103
(215) 569-5500

6. Peanwalt Corp. v. Centaur Partners,
Reported Decision:

Pennwalt Corp. v. Ceriaur Partners,
710 F. Supp. 111 (E.D. Pa. 1989)

Summary: In a casc of first impression under Pennsylvania’s newly cnacted
anti-takcover statute, I served as lead counsel in challenging the statute’s constitutionality. My
client, Centaur Partners, a major Pennwalt sharcholder, attempted to call a shareholders
meeting to vote on removing obstacles to a possible acquisition of Pennwalt by Centaur or a
third party. Pennwalt's board of directors brought an action In federal court secking to block
the shareholders meeting. Centaur opposed the restraining order, arguing that the anti-
takeover statute, upon which Pennwalt's board was relying, violated the Commerce Clause of
the Federal Constitution. While the district court initially rejected Peanwalt's various
abstention arguments, it ultimately concluded that there was no direct conflict between the
anti-takcover statute and federal law. While the case was on appeal, a third-party offered 1o
purchase Pennwalt's shares at a price approximately 30% above that which Centaur was
offering, and the board accepted the bid.

Parties Represented: Centaur Partners
Date: 1989

Courts: The United States District Court for the Eastern District of
Pennsylvania, before The Honorable Robert S. Gawthrop, III.

Co-Counsel:

David H. Pittinsky, Esq.

Ballard Spahr Andrews & Ingersoll
1735 Market Street, S1st Floor
Philadelphia, Pennsylvania 19103-7599
(215) 864-8117
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Counsel for Plaintiff:

Matthew J. Broderick, Esq.
Dechert Price & Rhoads

4000 Bell Atantic Tower

1717 Arch Street

Philadelphia, Pennsylvania 19103
(215) 994-2652

7. Township of Plvmouth v. County of Montgomery
Reported Decisions:

Township of Plymouth v. County of Montgomery,
121 Pa. Commw. 303, 550 A.2d 1033 (1988)

Township of Plymouth v. Montgomery County,
109 Pa.Commw. 200, 531 A.2d 49 (1987)

Summary: The Commissioners of Montgomery County, Pennsylvania
determined that a trash-to-steam facility was necessary to protect the environment of the entire
County and 1o resolve the County's growing refuse disposal crisis. Although everyone
recognized that such a facility was needed, residents of Plymouth Township (in which the
factlity was to be located) believed that it should be built in someone else's township.
Reflecting the "not in my back yard” theme, Plymouth Township brought suit against
Montgomery County seeking a declaration that the County's trash-to-steam facility violated
recently enacted Township zoning laws. Despite exceptionally bitter opposition, 1 obtained a
Jjudicial declaration that the Township’s zoning laws were invalid, and defcated the
Township's prolonged legal challenges to block the critically needed facility. As lead counsel
for the County, 1 presented all arguments and supervised all aspects of the litigation team's
efforts.

Parties Represented: County of Montgomery
Dates: 1986 -- 1988

Courts: The Commonwealth Court of Pennsylvania, before The Honorable
David W. Craig, The Honorable Bernard L. McGinley, The Honorable James Crumlish, Jr.,
The Honorable John A. MacPhail, The Honorable Joseph T. Doyle and The Honorable
Francis A. Barry; Court of Common Pleas of Montgomery County, before The Honorable
Wilson Bucher, on Special Assignment from the Court of Common Pleas of Lancaster
County.
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Co-Counsel:

Sheryl L. Auerbach, Esq.

Dilworth, Paxson, Kalish & Kauffman, LLP
3200 The Mellon Bank Center

1735 Market Street

Philadelphia, Pennsylvania 19103

Q215) §75-7124

Couansel for PlaintifT:

Arthur W. Lefkoe, Esq. (retired)

Wisler, Pearlstein, Talone, Craig,
Garrity & Potash

484 Norristown Road

Blue Bell, Pennsylvania 19422

(610) 825-8400

8. Inc. v g =~
Reported Decision:

Robert Bruce, Inc. v. Sears, Roebuck & Co.,
343 F. Supp. 1333 (E.D. Pa. 1972)

Summary: In a case pitting a "modern merchandising monolith” against a
puch smaller clothing manufacturer, I succeeded in defending the enormously valuable
trademark rights of my client, Robert Bruce, Inc., which had spent years developing and
marketing its highly successful "Grubb” line of clothing. At the time this trademark
infringemnent action was brought, the "Grubb" line represented 50% of Robert Bruce's total
clothing sales. In 1971 Sears Rocbuck began selling jeans under the "Neets n Grubs™
trademark, and refused the demand of Robert Bruce to cease and desist from the infringing
conduct. After a two week trial in which I served as Iead counsel, the district court held that
the "Grubb” mark was "arbitrary and fanciful,” rather than descriptive, and was thus entitled
» protection without proof of secondary meaning. The district court further beld that the
“Neets o Grubs” mark created a likelihood of consumer confusion, and thus enjoincd Sears
from further use of the mark.

Parties represented: Robert Bruce, Inc.
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Co-Counsel:

Arthur H. Seidel, Esq.

Seidel, Gonda, Lavorgna & Monaco, P.C.
Two Penn Center, Suite 1800
Philadelphia, Pennsylvania 19102

(215) 568-8383

Dates: 1971 - 1972

Court: United States District Court for the Eastern District of Pennsylvania,
before The Honorable Edward R. Becker.

Counsel for Defendant:

Burton Y. Weitzenfeld, Esq.
120 South Riverside Plaza
Chicago, 1llinois 60606
(312) 876-7100

Charles M. Allen. Esq.

Howsen & Howsen

P.O. Box 457

Spring House, Pennsylvania 19477
(215) 540-9200

Commonwell!h Coun of Pcnnsylvama, No 453 M. D 199 (1993)

Summary: In this bid contest case, I represented Envirotest Partners, one of
the largest African-American owned and managed companies in the nation. Following a
comprehensive evaluation of proposals submitted in response to the Commonwealth's Request
for Proposals ("RFP"), the Commonweaith awarded Envirotest the eontract to impicment and
operate an enhanced centralized vehicle emission inspection program required to bring
Pennsylvania into compliance with the Federal Clean Air Act Amendments of 1950. A
disappointed bidder sought to enjoin the contract award, alleging, inter alia, that the RFP
points awarded to Envirotest as a Socially/Economically Restricted Business (*"SERB") had
been improperly calculated by the SERB evaluation committee. In effect, the disappointed
bidder was challenging the administration of the entire SERB program. Following a six day
tris] during which I served as lead counsel for Envirotest, the Commonweaith Court held that
Envirotest's SERB points had been properly calculated and upheld the Commonwealth's
sclection of Envirotest to implement the emissions testing program.

Parties Represented: Envirotest Partners
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Dates: 1993

Court: Commonwealth Court of Pennsylvania, before The Honorable James R.
Kelley.

Co-Counsel:

John L. Healon, Esg.

(tben Chicf Counsel of Pa. Dept. of Transporiation)
Weiss, Weiss & Weiss

802 Walnut Street

P.O. Box 838

Lebanon, Pennsylvania 17042

(717) 273-1661

Counsel for Plaintiffs:

Michact D. Reed, Esg.

Mette, Evans & Woodside
3401 North Front Street

P.O. Box 5950

Harrisburg, Pennsylvania 17110
(717) 232-5000

10. Bethlehem 1 v, Li In
Reported Decision:

Bethlehem Steel Corp. v. Litton Industries, Inc., 321 Pa. Super. 357, 468 A .2d
748 (1983), afr'd, 507 Pa. 88, 488 A.2d 581 (1984)

Summary: As lcad counsel, I defended Litton and its Lake Erie shipbuilding
division in a $95 million breach of contract claim brought by Bethichem Steel. In 1968,
Bethiechem Steel purchased a 1000 foot, state-of-the-art, self-unloading iron ore carrier from
Litton for transporting ore between Michigan mines and Pennsylvania stecl mills. At the end
of 1968, Bethlehem and Litton executed a two page “option” letier under which Litton
offered to construct up to five similar ships for Bethichem within the pext five years. In the
ensuing ycars, however, Bethlchem repeatedly told Litton that it did not intend to order any
sdditional ships, and Litton began dismantling its Lake Eric shipbuilding facilities.

In 1973, Bethlehem reversed course and purported to order three new 1000
foot self-unloading iron ore carricrs. After the parties were unable to reach agreement on
critical contract terms, particularly with respect to inflation indexing, Bethlehem broke off
negotiations and filed a $95 million breach of contract claim in the Allegheny County
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Common Pleas Court. Following a nine month trial, the court held that the two page option
letter, executed by two of the nation’s largest corporations. could not have been intended by
the parties to constitute an enforceable .option contract. Following en banc review by three
judges of the Common Pleas Court, the decision was affirmed by both the Pennsylvania
Superior and Supreme Courts. I served as Litton's lead counsel for both the trial and the
appeals in this case.

Party Represented: Litton Industries, Inc.

Court: Pennsylvania Supreme Court, before The Honorable John P. Flaherty,
The Honorable William D. Hutchinson, The Honorable Rolf Larsen, and The Honorable
Stephen A. Zappala; Superior Court of Pennsylvania, before The Honorable William F.
Cercone, The Honorable John P. Hester, The Hoporable James R. Cavanaugh, The
Honorable Richard B. Wickersham, The Honorable James E. Rowley, The Honorable Donald
E. Wieand, and The Honorable J. Sidney Hoffman; Court of Common Pleas of Allegheny
County, before The Honorable Mauriee Louik.

Co-Counsel:

Carl H. Hanzelik, Esq.

Dilworth, Paxson, Kalish & Kauffman, LLP
3200 The Mellon Bank Center

1735 Market Street

Philadelphia, Pennsylvania 19103

(215) 575-7150

Counsel for Plaintift:

William B. Mallin, Esq.

Eckert Seamans Cherin & Mellott
600 Grant Street

Pittsburgh, Pennsylvania 15219
(412) 566-6027

Hon. Robert L. Byer
Kirkpatrick & Lockhart, LLP
1500 Qliver Building
Pittsburgh, Pennsylvania 15222
(412) 355-6500
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Curtis H. Barnette, Esq.
President & CEO

Bethlehem Steel Corp.

8th & Eaton Avenues
Bethlehem, Peansylvania 19180
(216) 694-2424

] have had eontact with the following judges and attorneys within the last five

years:

The Honorable Edward R. Becker

United States Court of Appeals for the Third Circuit
601 Market Street, Room 19613

Philadelphia, Pennsylvania 19106

(215) 597.9642

The Honorable Raymond J. Broderick
United States Distriet Court for the

Eastern District of Pennsylvania
601 Market Street, Room 10613
Philadelphia, Pennsylvania 19106
(215) 597-7500

The Honorable Robert S. Gawthrop, III

United States District Court for the
Easstern District of Pennsylvania

601 Market Street, Room 7613

Philadelphia, Pennsylvania 19106

(215) 597-6143

The Honorable John R. Padova
United States Distriet Court for the

Eastern District of Pennsylvania
601 Market Street, Room 7614
Philadelphia, Pennsylvania 19106
(215) $97-1178

The Honorable Louis H. Pollack
United States District Court for the

Eastern District of Pennsylvanla
601 Market Street, Room 16613
Philadelphia, Pennsylvania 19106
(215) 597-9590
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The Honorable Arlin M. Adams
Schnader, Harrison, Segal & Lewis
1600 Market Suect

Suite 3600

Philadelphia, Pennsylvania 19103-7286
(215) 7512072

Richard H. Glanton, Esq.

Reed, Smith, Shaw & McClay

2500 One Liberty Place

Philadelphia, Pennsylvania 19103-7301
(215) 851-8120 .

Anthur G. Raynes, Esq.

Raynes, McCarty, Binder, Ross & Mundy
1845 Walnut Street

Suite 2000

Philadelphia, Pennsylvania 19103

(215) 568-6190

David Berger, Esq.

Berger & Montague, PC

1622 Locust Strect

Philadelphia, Pennsylvania 19103-6365
(215) 875-3030

Jerome J. Shestack. Esq.

Wolf, Block. Schorr & Solis-Cohen
12th Floor, Packard Building

15th & Chestnut Streets

Philadelphia, Pennsylvania 19102-2678
(215) 977-2290
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Legal Activities: Describe the most significant legal activities you bave
pursued, including significant litigation which did not progress to trial or
legal matters that did not involve litigation. Describe the nature of your
participation in this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been waived.)

- Mellon Bank, N.A, v. Richard 1. Rubin, Inc.: In a scrics of lawsuits in the
Court of Common Pleas of Philadelphia County, before the Honorable Sandra

M. Moss, Melion Bank sued my clients, Richard I. Rubin & Co., Inc., Ronald
Rubin and related entities, on account of Rubin's refusal to elose on thc
purchase of the Two Mcllon Building. Mcllon sought injunctive relief to force
Rubin to elose the transaction. Subsequent to the Court's denisl of Mellon's
motion for the injunction, a disastrous fire destroyed the adjacent building, One
Meridian, reducing the market value of Two Mellon by 90%, and Mellon
claimed damages exceeding $42 million. After extensive discovery and
numerous court appearances, the parties entered into a settlernent agreement
favorable to Rubin.

- Chair — Commission to Preserve Legal Funding for All: 1 1ed the fight to

restore over $2 million in state funding for legal services to those in need but
unable to afford a lawyer.

Pennsylvania Judicia) Inquiry and Review Bogrd: While serving on this
Board between 1984 and 1988, the final year as Chairman, | reviewed
complaints brought against members of the judiciary and, where appropriate,
recommended disciplinary action to the Pennsylvania Supreme Court.

- Philadelphia Special Investigation Commission: During its two year
investigation, I served on the MOVE Commission, appomred by Mayor Wilson
Goode to investigate the causes of a police action resulting in the deaths of 2
number of children and adults and the destruction of an entire city block. Our
Commission focused not only on the causes of this tragedy, but on finding
ways (o ensure that it would never be repeated.

- Pardon of Dr. Armand Hammer: Dr. Armand Hammer pled guilty to
making an illegal campaign contribution to President Nixon's 1972 Reelection
Campaign. As lead counsel in seeking a Presidential pardon for Dr. Hammer, 1
reviewed the guilty plea and filed bricfs with the Pardon Attorney of the
Departinent of Justice. Dr. Hammer's pardon was granted by President Bush in
1989.
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II. FINANCJAL DATA AND CONFLICT OF INTEREST (FUBLIC)

List sources, amounts aod dates of all anticipated receipts from deferred
income arrangements, stock, options, uncompleted contracts and other
future benefits which you expect to derive from previous business
relationships, professional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you have made to
be compensated in the future for any financial or business interest.

Under my original agreement with the Dilworth Firm, in accordance with its
standard ten ycar retirement program, [ was to receive $200,000 annually
during my first five years of judicial service, and $100,000 annually for each
of the following five years. To minimize any potential for the appearance of
conflict, however, the Firm has agreed 1o pay for the five annual $100,000
instaliments through a fully paid up annuity funded by the Firm during the first
five years of my judicial service. Payments under this annuity shall be
administered by an independent third party. I intend to recuse myself in any
case in which the Dilworth Firm is involved during the entire ten year period
in which I am to reccive payments under my retirement program. A copy of
my agreement with the Firm is included as Attachment "A."

In 1995. USABancShares granted me options to purchase up to 30,000 shares
of the Company's commeon stock.

Explain how you will resolve any potential conflict of interest, including
the procedure you will follow in determining these areas of concern.
Identify the categories of litigation and financial arrangements that are
likely to present potential conflicts-of-interest during your initial service in
the position to which you have been nominated.

I will resolve any potential conflict of interest through adherence to the Rules
of Judicial Conduct. More specifically, if my appoinument to the federal
judiciary is confirmed, I intend to recuse myself in any case in which the
Dilworth Firm is counsel of record. I will also recuse myself from any case in
which a former client or a business entity in which I have an interest is a
party, in which USABancShares is party, or in which the University of
Pennsylvania is a party.

Do you have any plans, commitments, or agreements to pursue outside
employment, with or without compensation, during your service with the
court? If so, explain.

If my appointment to the federal judiciary is confirmed. I will resign as
Chairman of the Board of Directors of USABancShares, Inc.
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During the past two fall scmesters, 1 served as an Adjunct Professor of Law at
the University of Pennsylvania's School of Law and would hope to continue
doing so if confirmed. If I do continue teaching at Penn, I would, of course,
recuse ryself in any lawsuit in which the University is a party.

List sources and amounts of all income received during the calendar year
preceding your nomination and for the current calendar year, including all
salaries, fees, dividends, interest, gifts, rents, royaities, patents, honoraria,
and other items exceeding $500 or more (If you prefer to do so, copies of
the financial disclosure report, required by tbe Ethics in Government Act
of 1978, may be substituted here.)

Sec Attachment "B” (Form AO-10)

Please complete the attached financial net worth statement in detail (Add
schedules as called for).

See Attachment "C" (Financial Net Worth Statement)

Have you ever held a position or played a role in a political campaign? If
so, please identify the particulars of the campaign, including the candidate,
dates of the campaign, your title and responsibilities.

In 1991, 1 served in Ronald D. Castille's campaign in the Philadelphia mayoral
race. The campaign ended in June, 1991, when Mr. Castille, who is now a
Justice of the Suprerne Court of Pennsylvania, was defeated in the Republican
primary election. I also served in Justice Castille's successful campaign for
election to the Supreme Court of Pennsylvania.
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1. GENERAL (PUBLIC)

An ethicsl consideration under Canon 2 of the American Bar Association's
Code of Professional Responsibility called for "every lawyer, regardless of
professional prominence or professional workload, to find some time to
participate in serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances and the amount of
time devoted to each.

- Chair — Commission to Preserve Legal Fupding for All: I led the fight to
restore over $2 million in state funding for legal services to those in need but
unable to afford a lawyer. Between meetings in Philadelphia, Harrisburg, and
Washington, I spent several hundred hours in this effort.

- Philadelphia Navy Yard Litigation: I represented a bipartisan coalition of
elected officials and Shipyard workers in a three year legal effort to prevent the
Shipyard's unlawful closure. During the course of litigation that ended in the
Supreme Court, the Dilworth Firm expended over $1 million in legal time on a
pro bono basis.

- Philadeiphia Police Advisory Commission: Established by Mayor Rendell in

1994, the Police Advisory Commission has been given the vital task of
monitoring and improving the relationship between the Philadelphia Police
Department and the communities and citizens the Departinent serves. From the
Commission's inception, 1 have participated in al) phases of its work,
reviewing pot only individual allegations of abuse, but broader issues of police
policy and procedures. I spend several hours per month on Commission related
activities.

. . " .
Department: At the request of Mayor William Green, I chzired a commission
that studied and issued a unanimous report on measures to remedy the low
minority representation in the Philadelphia Police Department. I devoted
approximately one hundred hours to Task Force meetings and in preparing the
Final Report.

- Philadelphfa Special Investipation Commissiop: During its two year
investigation, I scrved on the MOVE Commission, appointed by Mayor Wilson
Goode to investigate the causes of a police action resulting in the deaths of a
number of children and adults and the destruction of an entire city block. Our
Commission focused not only on the causes of this tragedy, but on finding
ways to ensure that it would never be rcpeated. Televised hearings took place
over scveral weeks, and I estimate that I devoted five hundred hours of time to
MOVE Commission work.
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i iphi ndation - : The Foundation raised substantial
funds for distribution to many worthy charitics. During the yecar in which 1 was
President of the Foundation, I devoted several hours per week to Foundation
related actjvities.

The American Bar Association’s Commentary to its Code of Judicial
Conduct states that it is inappropriate for a judge to bold membership in
any organization that invidiously discriminates on the basis of race, sex, or
religion. Do you currently belong, or have you belonged, to any
organkzation which discriminates — through either formal membersbip
requirements or the practical implementation of membership policies? If
so, list, with dates of membership. What you bave done to try to change
these policies?

To the best of my knowledge, none of the organizations to which I belong
(disclosed in response to Question I-10, supra) discriminates on the basis of
race, sex, or religion. The Union League of Philadelphia, to which I have
belonged since 1979, first accepted women as full members in 1983.

Is there a selection commission in your jurisdiction to recommend
candidates for nomination to the federal courts? If so, did it recommend
your nomination? Pleasc describe your experience in the entire judicial
selection process, from beginning to end (including the circumstances
which led to your nomination and interviews In which you participated).

1 have appeared twice before the Federal Judicial Nominating Commission of
Pennsylvania, most recently on June 12, 1997, and previously, in carly 1996.
In conjunction with my June 12, 1997 interview, I submitted a revised personal
data questionnsire to the Commission. 1 also interviewed with representatives
of the Department of Justice, the FBI, and the American Bar Association.
Although I bave not received formal notice, 1 presume that the Commission
recommended my Nomination to the federal judiciary.

Has anyone Involved in the process of selecting you as a judicial nominee
discussed with you any specific case, legal issue or question in a manner
that could reasonably be interpreted as asking how you would rule on such
case, issue, or question? If so, please explain fully.

No.

Please discuss your views on the following criticism involving "judicial
activism."
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The role of the Federal judiclary within the Federal government, and
within society generally, has become the subject of increasing controversy
in recent years. It has become the target of both popular and academic
criticism that alleges that the judicial branch has usurped maay of the
prerogatives of other branches and levels of government.

Some of the cbaracteristics of this "judicial activism" have been said to
include:

a. A tendency by the judiciary toward problem-solution rather than
grievance-resolution;

b. A tendency by the judiciary to employ the individusl plaintiff as a
vehicle for the imposition of far-reaching orders extending to broad
classes of individuals;

c. A tendency by the judiciary to impose broad, affirmative duties
upon governments and society;

d. A tendency by the judiciary toward loosening jurisdictional
requirements such as standing and ripeness; and

e! A tendency by the judlciary to impose itself upon other institutions
in the manner of an administrator with continuing oversight
responsibilities.

Under the Constitution's framework of divided powers, the role
assigned to the judiciary is not to construct the law from the policy
cboices of individual judges, but to interpret and apply that Jaw which
the elected members of our legislative branch have enacted. As
Hamilton recognized in Federalist No. 78, the judiciary was the "least
dangerous branch” precisely because it had neither "Force nor Will, but
mcrely judgment.” The courts must not be transformed into a laboratory
of social engineering, but should limit their role to that of applying the
law to the cases and controversies brought before them. In short, it is
the obligation of judges not to make the law, but w interpret the law
made by thosc elected to do s0.
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TV. CONFIDENTIAL
1. Full name (lnclude any former names used.)
Bruce William Kauffman

2. Address: List current place of residence and office address(es). List all
office and home telephone numbers where you may be reached.

Currept Residencs:
1820 Rittenhouse Square
No. 601
Philadelphia, Pennsylvania 19103
(215) 735-2111 .

Office Address:
Dilworth, Paxson, Kalish
& Kauffman LLP
3200 Mellon Bank Center
1735 Market Street
Philadelphia, Peansylvania 19103
(215) 575-7001
3. Have you ever been discharged from employment for any reason or have
you cver resigned after being informed that your employer intended to
discharge you?

No.

4, Have you and your spouse filed and paid all taxes (federal, state and local)
as of the date of your nomination? Please indicate if you filed "married
filing separately.” Did you make any back tax payments prior to your
nominations? If so, give full details.

As of the date of my nomination, my wife Carol and 1 have paid all federal,
state, and local taxes owed as of that date, Since our marriage, Carol and
have filed joint returns. For tax year 1996, we filed a timely request for
extension, under which we received an extension until August 15, 1997 to file
our 1996 federal income tax return. As of July 2, 1997, all presently calculable
federal income tax Jiability for 1996 was paid in full. On July 14, 1997, we
made an estimated payment for tax year 1997 of $15,000.
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Has a tax llen or other collection procedure (to include receipt of computer
balance due noticed, ever been instituted against you by federal, state, or
local authorities? If so, give full details.

I have always filed my tax returns and/or requests for extensions in a timely
fashion. With the exception of tax year 1995, I have obtained the abatement of
late payment penalties for each tax year in which, due to the cash flow
problems described below, I was unable to pay my full tax liability by April
15th. I did not seck an sbaternent of the late payment penalty for tax year 1995
because it was approximately $600.00, and thus it was less expensive to pay
the penalty than to go through the abatement process. I have received "balance
due” notiees from the IRS for tax years 1992 through 1995, and anticipate
receiving a balance due notice for 1996. All “balance duc” notices have been
paid in full.

The following sets forth my total federal income tax liability for tax years 1992
through 1996, as well as the date and the amount of my final payment for each
tax year:

Amount of
1996 $177.410 (est.) 7/2/97 $11,003
1995 $118.854 11/26/96 $54
1994 $206.956 7/15196 $14,517
1993 $120,298 6/19/95 $10,000
1992 $138,312 12/28/93 $78,926

As explained in my successful requests for sbatement of Jate payment penalties,
in early 1992 the Dilworth Firm lost almost 50% of its partners, and following
this restructuring, suffered a similar percentage decline in its annual revenues.
During the latc 1980°s the Firm had also incurred s substantial debt which,
when combincd with this drastic revenue reduction, threatcned the Firm's
viability.

Through the sacrifices of its partners and a conservative fiscal policy, the Firm
has survived and prospered. In that process, however, my own annual salary
has been cut almost in half from its levels in the late 1980's. When combined
with my divorce settlement, my own cash flow has been insufficient to pay my
full income tax liability when due. I bave also worked out s payment schedule
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with the City of Philadelphia with respect to my real estate tax liabilities, to
which I have adhered.

1 always filed my returns or requests for filing extensions in a timely fashion
As of the datc of my nomination, ] have paid all federal, state, and local
income taxes that were due.

Have you or your spouse ever been the subject of any audit, investigation,
or inquiry for either federal, state, or local taxes? If so, give full details.

No.

Have you or your spouse ever declared bankruptcy? If so, give particulars.

No.

Have you to your knowledge ever been under federal, state, or Jocal
investigation for a possible violation of either a civil or criminal statute or
administrative agency regulation? If so, give full details. Has any
organization of which you were an officer, director, or active participant
ever been the subject of such an investigation with respect to activities
within your responsibility? If so, give full details.

No.

Have you ever been the subject of a complaint to any court, administrative
agency, bar association, disciplinary committee, or other professional
group for a breach of ethics, unprofessional conduct or a violation of any
rule of practice? If so, give particulars.

No.

Have you ever been a party (whether plaintiff, defendant or in any other
capacity) to any litigation?

1 have been a party in two divorce proceedings. In addition, other than in my
official or representative capacity as a Justice of the Supreme Court of
Pennsylvania, or of the various commissions and/or governmental bodies
disclosed herein, 1 am aware of three suits filed against the Firm in which I,
together with other partners in the Firm, were individually named. In onc suit,

v. Cus W, : . Court of
Common Pleas. Philadelphia County. Civil Action No. 88-12-5304, brought by
a previous landlord of the Dilworth Firm, I was originally named a party but
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quickly dropped, and the disputc was subsequently resolved. The name, current
addrsess, and telephone number of counsel for plaintiff in that lawsuit is:

Richard M. Squire, Esq.

Astor, Weiss, Kaplan & Rosenbaum
The Bellevue

Broad & Walnut Streets
Philadelphia, Pennsylvania 19102
(215) 790-0100

1 was also named individually, along with certain other members of the Firm's
Executive Committec, in two suits brought by former partners of the Firm
seeking, inter alia, the return of their capital accounts. Both of thosc matters
have been settled. The following reflects docket numbers, and the current
addresses and telephone numbers of opposing counse! in the Jawsuits brought
by the former partners:

Edwin Goldsmith v, Dilworth, Paxson, Kalish & Kauffman, ct al., Court of

Common Pleas, Philadelphia County, Civil Action No. 93-04-02165
Counsel for Plaintiff:

Alan S. Fellheimer, Esq.

Fellheimer, Eichen, Braverman & Kasky
One Liberty Place, 21st Floor

1650 Market Street

Philadelphia, Pennsylvania 19103-7334
(215) 575-3900

Neil E. Jokelson, Esq.

Neil E. Jokelson & Associates, P.C.
230 South Broad Street
Philadclphia, Pennsylvania 19102
(215) 735-7556

I ilw alis| al al., Court of
Common Pleas, Philadelphia County, Civil Action No. 94-01-02786
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Counsel for Plaintiff:

Richard P. Myers, Esq.

Paul, Reich & Myers, PC

1411 Walnur St, Suite SO0
Philadelphia, Pennsylvania 19102
(215) 972-7090

11.  Please advise the Committee of any unfavorable information that may
affect your nomination.

I am not aware of any unfavorable information that may affect my nomination.
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AFFIDAVIT
1, Bruce W. Kauffman, do swear that the information provided in this statement is,

to the best of my knowledge, true and accurate.

CE W. KA

DATED: August 7, 1997
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FINANCL DISCLOSURE. REPORT HER TR b,
R CALENDAR YEAR 1995 Wt St it
1 Perses Rvperting itast name. firer. siédie imstiel!

Kauffvan, Bruce W.

1 Court o1 Cryanizstion

Dilworth Paxson Kalish & Xauffman 8/ & 97

3 Dete of Repert

a Tael 1
At e A:u:u N, -lmluu scuive o lo;nﬂ Trpe ichecs mmn-u 3 §. Raperting Peried
12%er p-n . Seminacien, Dete _LL
—lnstiel __ Ammal __ Fimal 11197-6 ¢
Chairman 171/97-6 /30 97
T Crsmpers or Ciiice Addrwes 9’ On the baey the safermati

Dilworth Pm Kalish & Kauffran,LL]
1339 et Steater

o R Ay hetater it
Pt i bl Ry L R U g

with applis

Revieviny Ufficer

L0 thie Mesert ana

Date

PIOIEEIRUN, PK 0T

IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for each section where you have 20 reportable iaformation.  Sign on last page.

L POSITIONS. (Reporting individual only; see pp. 9-13 of lnstructions.)

POSITION NAME OF ORCANIZATION/ENTITY
D NONE  (No reportable positions)
Qurrent Bvployment
Chairman Dilworth Paxson Kalish & Kauffman, LLP - Exhibit 1
Chairman of the Board USA BancShares Inc. - Bxhibit 2
ITrustee (OC} lauri Ann Kauffrman Trust UA/8/7/95

1. AGREEMENTS. (Reporting individual only; see pp. 14-17 of lastructioas.)
CATE PARTIES AND TERMS

D NONE  (No reportable agrecmeats)

1997 Dilworth Paxson Kalish & Kauffmen Exhibit 1
21997 AISA BancShares, Inc. {would resign) Radbit 2

1997 Rilvorth Paxson Kalish ¢ Kauffran See Part VII
l. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 18-25 of Instructions.)
CATE o SOURCE AND TYPE peis hies
D NONB  (No reportable sca-investment income)
Y1997 The Lawyers Travel Service s_ {8
o997 Sole Proprietor-Advertising Services s (8}
' 1997 Peoples Thrift Savings Bank 5. 6,000
' 1997 Dilworth Paxson Kalish & Kauffman 433,500
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Sams of Perven Reparting Bete of Bapers
FDOMCIAL DISCLOSURE REPORT
Kauffman, Bruce W. 8/ 4/ 9 ]
IV. REIMBURSEMENTS aad GIFTS - traasp lodging, f0od,
am.mmwuwm-mww'(srumn reportable
reimburscments 28d gifts recaived by spouss and depeadent childres, Mhmbﬂdm)
RESCRIPTION
D NONE  (No such reportable reimbursements or gifts)
Exerpt
1]
3
L3
1]
1]
*
V. OTHER GIFTS. (Includes those to spouse and dest child heti )" and (DC)" 10

mmwmnwumumw Supp.wnollmm)
RESCRIPTION

D NONE  (No such reportable gifts)
Exarpt

b

w ®nw »w

V1. LIABILITIES. (lacludes thoss of spouss and dependest children; indicate where applicable, persos respoasible
for Lability by using the pareathetical *(S)* for separate liability of the spouse, *(J)" for jot labilicy of
reporting individual asd spouse, and *(DC)’ for liability of 3 depeadeot child. See pp. 34-36 of Iastructions.)
RESCRIRTION

D NOWNE (No repmbh Eabilities)

Great Lakes Hiﬂr Education Corp. Student Loan Financing

Jefferson Bank \Ilﬁ}nu fes and_( al

1
[ BT W 5 R e §TERTG B, T
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Xauffman, Bruce W. 8 /& 97

Sune of Porsen Sepavting bate ot Bagers J

mrmxmvmmrsn‘num {ncome, value, transsctions (lachades those of spouse
aad depeadent children. Ses pp. 37-54 of lastructions.)

deppudint ems,

N ]

u. (3 0

] ™Emse

|! Black Horse Pike Ltd 1984 | D JInt. | M) T
* Prudential U.S. Treas, Mt | A | Div. x| T
? Insured Income Prud. Ajwe. | 3} T
* Jvenham Assoc. {Lim. Ptr) { B [Rent | J | W |
* Galeria Assos. {Lim. Ptr) | B |ment [ x| w !
* Toftrees Assoc. (Lim. Ptr)| B |Rent | J | W
"’ Huntington Assoc.(Lim.Ptr)| A JRent | K| w
’ IRA Follover 12-30-85 Bipiv. | M| 7 (see wxhibit 3)
! piy Paxson Retr Plan | E Ipiv. | M| T {see exhibit 4)
*pilworth Paxson Petr Plan | E |Div. | n| T (see_exnibit 5)
Bigugidon Kattman Tr(oC)) B lpoe. | k] T {s8e_exhibit 6)
1 Dilworth Paxaon 401 (k) pipwv. I rl T {see exhibit 7)
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Moms of Parson Meparting Date of Sepert
FDOMNCIAL DISCIOSURR REPORT

VIIL ADDITIONAL INFORMATION or EXPLANATIONS. (Iadicote part of Repert.)

IX CERTIFICATION
mwnmnmdnuscgass-udmmwmndnmmmwnmm

and 1o the best of my ige & the tme after inquiry, | did not perform any frction in any litgation dunng the
mdbyﬂummMwau.wwmwM!dihMa imerest, as defined in Canon 3C{3Xc)
in the ouscome of such litigation.
1 cenify that all informutian given above (including inft d rri children, if any) is accurme.

mmmnnudwwmwdmmmmmwnmm-umwm
RERBOrY POV .

| flrther certify thet earned income from outside empl and h of pifts which have been reponad ¢
compliance with the provisiors of § USCA A SOl&uq.SUSCQBSJMWmem

Signetire

NOTE: ANY INDIVIDUAL WHO Y AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT MAY BE SURJECT
TO CIVIL AND CRIMINAL SANCTIONS (S USCA. APP. 6, § 104)

FILING INSTRUCTIONS:
Mail signad original and 3 adkitional copies wx Commitse on Finercial Disclosure
Administrative Offics of the
United States Courts

Glmctd&N.E.MZ-NI
Washingn, DC
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Exhibit 1

JUDICIAL RETIREMENT PROGRAM
BRUCE W, KAUFFMAN

In the event that Bruce W. Kauffman is appointed to a federal
or state judicial office prior to December 31, 1997, the Executive
Committee seeke the authority of the partnerehip to enter into a
retirement program, the eesential economic terms of which are as
followe:

1. Payment from the firm of $200,000 a year for the first
five (S) years and a fully paid annuity providing for an
additional $100,000 a year for an additional five (5)
yeare (paid $3,846 per week by the law firm for the firet
five years, and $1,923.08 per week (unless the parties
otherwise agree) paid by the annuity company during the
eecond five years), commencing the firet calendar month
following confirmation and appointment to Judicial
office. The paymente to be made by the firm in years 1
to 5 include his capital account as of December 31,
1994.1 Assuming no further payment of undistributed
1992, 1993 and 1994 income, 91.7962% of each payment
shall repreeent a retirement payment and 8.2038% shall
repreeent return of capital. The capital portion of euch
payments ehall decrease and the retirement portion
increase if additional 1992, 1993 or 1994 payments are
made to Bruce W. Kauffman before retirement. For income
tax purposee only, any negative tax capital ehall be
reflected as income at the end of the last year in which
the firm makes any payment or, if earlier, the year of
dissolution.

2. The retirement income portion of the payments will
reflect certain characteristics embodied in a retirement
plan to be adopted soon for certain other partners,
including:

(1) no personal 1liability for any partner in
respect of these payments;

(ii) 4in the event of dissolution, the retirement
income portion of the obligation of the firm
to Bruce W. Kauffman is subordinated to all

1 The books and recorde of the firm reflect the following
capital accounts as of December 31, 1994, after coneideration of
1995 and September 1996 distributions of 1994 income and the
provisions of paragraph S5 below regarding the $60,000 debt:

Book Capital Account $82,037.91
Tax Capital Account ($35,995.58)
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outside creditors, financial institutions,
accrued compensation due any partners, and
partners’ capital accounts; and

(iii) for the initial S5-year period, $110,000 of the
retirement income portion of the payments
shall be subject to an annual limitation on
the amount paid all retired partners
(including the above) in the amount of 5% of
the Distributable Net 1Income of the
partnership for the prior fiscal year or
similar benchmark amount in the event the firm
is operating as a professional corporation.
To the extent there is a shortfall in payments
on account of this provision, the shortfall
shall be added to the following year’s target
number. Any shortfall remaining at the end of
S years shall be paid at such time to Bruce W.
Kauffman.

Contemporaneously, with the effectiveness of this
Judicial Retirement Program, the law firm will enter into
an annuity contract with a nationally recognized
insurance company or similar financial institution, that
when fully funded after 5 years, will provide an annuity
for $100,000 a year annual payments to Bruce W. Kauffman
for years 6 through 10. An independent third party will
be appointed to enforce the payment provisions of the
annuity which are further described below. Bruce W.
Kauffman shall approve the annuity company and the thira
party or trustee to be appointed. The firm shall pay all
costs and expenses associated with the annuity. All
payments due pursuant to the terms of the annuity to
Bruce W. Kauffman shall be made directly to him, his
estate and/or surviving spouse, as the case may be.

In a dissolution or 1liquidation, any undistributed
capital remaining owed to Bruce W. Kauffman shall have
the same priority in payment as the capital account of
other partners. No partner shall have personal liability
for payments of capital accounts of other partners.

All additional undistributed 1995, 1996 or 1997 profits
or capital due to Bruce W. Kauffman shall be paid to him
at the rate of 2.778% of such total per month with the
balance due, if any, at the end of the third year. The
current balance of 1995 and 1996 undistributed profits or
capital is $61,883,

The annual payments, annuity and post-1994 capital
account payments will constitute the entire obligation to
Bruce W. Kauffman for his capital account, severance

2
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payment or otherwise, and the firm agrees to satisfy his
indebtedness owed to the firm in an amount not in excess
of $60,000 by way of a reduction to his capital account
as of 12-31-94.

The firm will assign all life insurance policies to Bruce
W. Kauffman who will assume all premium payments thereon.

The firm will move expeditiously to obtain all necessary
Bank consents to the above transactions, which are &~
precondition to its implementation.

Should Bruce W. Kauffman die during the term of this
agreement, or during the term of the annuity, and if he
is survived by his spouse, the payments (except for those
due under paragraph 5 above, which shall continue to be
paid without diminution) shall continue at one-half of
the previous sum, with any reduction in payment applied
to the retirement income portion of the payment. Any
annuity payment not made to Bruce W. Kauffman or his
spouse shall be made to the law firm.

In the event that at any time during the ten years
following his retirement, Bruce W. Kauffman resigns his
judicial appointment and resumes the practice of law in
competition with the law firm within a radius of 150
miles from the firm’s principal office in Philadelphia,
then this retirement program shall terminate and no
further retirement income payments shall be due or
payable hereunder or under the annuity. Any remaining
annuity payments shall be made to the law firm.

It is the intent of the parties that Bruce W. Kauffman
not recognize any taxable income on account of the
annuity unless and until he receives payments in years 6
through 10 and that the law firm not currently deduct any
payments to fund the annuity. Should Bruce W. Kauffman
be taxed currently on said amounts or on the value of
the annuity prior to the time it is paid, the firm shall
hold him harmless from such tax consequences by loaning
him the tax, and paying to him the interest and addition
to tax, if any, due from him (appropriately grossed up
for tax consequences), with the loan to be recovered (up
to the amount of the tax saved as the annuity payments
are received) by the firm from the remaining annuity
payments on a pro rata basis or from any tax refunds that
may be due to Bruce W. Kauffman from taxes paid on
receipt of annuity proceeds, or such other appropriate
arrangement as the parties agree. Bruce W. Kauffman
shall notify the firm if any such tax claim is made and
the firm shall have the option to participate in the
resolution of the issue at its expense.

3
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Exhibit 2

ADVISORY AGREEMENT

‘THIS AGREEMENT is made on ;ﬁ éw@x»s between
BRUCE W. KAUFFMAN (*Kauffman®); . &

corporation organized under the lews of the Commonwealth of
Pennsylvanie (the "Company®); and PEOPLES THRIFT SAVINGS BANK, a
stete-chartered savings bank organized under the lews of
Pennsylvania ("the Bank"). The Bank and the Company are referred
to collectively as the "Companies®.

BACKGROUND

A. The Company is a registered bank holding con:pmy,
end the Bank is e wholly-owned subsidiery of the Compan

Upon the completion of first closing of the
initial public offering of Common Shares of the Company described
in the Prospectus dated July 20, 1995 (the "Closing®), the Bank
beceme the successor by merger to Peoples Thrift Interim Bank.

C. Kauffman is the Chairman of the Board of the
Compeny and the Chairman of the Boerd of the Bank, and efter
completion of the Closing will continue to be the Chairman of the
RBoerd of the successor by merger to the Bank.

D. Kauffman has substantial experience in the fields
in which the Companies expect to operate. The Companies desire
to compensate Kauffman for his advice and service as Chairman of
the Board and for certein of his expenses in connection with such
service, and Kauffman is willing to serve as Chairman of the
Board under the terms and conditions set forth below.

NOW THEREFORE, the perties acree as follows, intending
to be legally bound:

Effectiva Date. This Agreement shall become
effective upon completion of the Closing (the "Effective Date").

2. Services. The Companies and Xauffman agree that
Kauffman will- serve the Companies as Chairman of the Board during
the period from the Bffective Dete until the day immediately
preceding the second anniversary of the Effective Date.

Compensation. As compensaticn for serving as
Chairman ct the Board as required by this Agreement, Kauffman
shall be entitled to the following:

(a) Base Fss. The Companies shall pay to
Kauffman a fee of One Thousand Dollers ($1,000.00) each month

D3BIIT234)
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during his service as Chairman of the Board, and a prorated
amount for eech partial month.

(b) gQotions. At the Closing the Company shall
ieeue to XKauffman optione (the "Options®) to purchaee up to
Thirty Thousand (30,000) Common Shares under the USA BancShares,
Inc. Stock Option Plan (the "Stock Option Plan"). The Options
shall ke exercisable at a price of $12.00 per Common Share, and
shall be exercieable for e period of ten (10) years from the date
the Options are granted under the Stock Option Plan.

4. Expenses. The Companiee shall reimburse Kauffman
promptly for reasonable ocut-of-pocket expenses incurred in
connection with his providing consulting services hereunder, upon
recelpt of appropriate documentation therefor, up to a total of
Twelve Thousand Dollars ($12,000.00) for the first twelve monthe
of the term of this Agreement and Twelve Thousend Dollars
(§.2,000.00) for the second twelve months of the term of this
Agreement.

S. Taxes. Kauffman is responsible Zor paying eny and
ell federel, atate and locel income texes essessed with respect
to all mcney, benefits and other consideration he receives from
the Companies under this Agreement, to the extent not already
withheld by the Companies; and the Companies are entitled to
withhold any tax payments from emounts otherwise due Xauffman to
the extert required by applicable stetutes, rulings or
regulations.

6. Miscellanecus.

(e¢) Definitions. As used throughout this
Agreement, the tezrm *Companies" includes USA BencShares, Inc.,
Peoples Thrift Savings Bank and their respective Affilietes and
all of their reepective successors and essigns.

(b) gQoverning Law. This Agreement sghell be
governed by and construed in accordance with the laws of the
Commonwea-zh of Pennsylvanie.

(e) Modification. This Agreement may not be
modified orally but only by written egreement signed by Xauffman
and the Chief Executive Officer or Vice Chairman of both of the
Companies,

(d) XNotices. All notices and other
comrunicetions required or permitted under this Agreement shall
be in writing and shell be deemed to heve been duly given, made
and received when delivered (personally, by courier service such
as Federel Express, or by messenger) or when depoeited in the

DSBS L
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United Statas mails, registered or certifiad mail, postage pra-
pald, return receipt requested, addressed as sat forth below:

If to the Bank:

Peoples Thrift Sevings Bank
803 E. Germantown Pilka
Norriszown, PA 19401

If to the Company:

USABencSherae, Inc.

One Penn Squere

30 South 15th Street, Pourth Floor
Philadelphia, PA 19102
Attention: Chelrman of the Board

If to Kauffmen:

Dilworth, Paxson Kalish & Kauffwman
2200 Mallon Building

1735 Market Street

Philedelphie, PA 19103

Any perty mey alter the addrsss to which
communications or copias are to be sant by giving notice of such
charga of address in conformity with the provielion of this
Section for tha giving of notice.

(e) Bindirg Nature of Agreerent. This Agreamant
shall be binding upon, and shall inure to tha benefit cf thke
Bank, the Company and thair respectiva succeesors,
repreeentativas, end assigns and shell be bindirg upon Kauffman,
his heirs, executors and legal raprasantativas.

(£) gavings and Separability. 1If eny provision
of this Agreemen: is deemed unlawful or unanforcaabla by a court
of competent jurisdiction, the ramaining provisions shall
continue in full force and effect.

DIBIITINS -3-
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(g) Section Haadingas. The section headings in
thie Agreement are for convenience only; they form no part of
this Agreement and shall not affect its interpretation.

IN WITNESS WHEREOF, the undersigned have executed this
Agreement the day and year first above written.

FREOPLES T SAVINGS BANK

e MOV 30

Sate: 10" 30

witn '

4=

DSB 317284 3
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Exhibit 3
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FINANCIAL STATEMENT
NET WORTH 6/30/97
Provide a plete, curreot financial net worth which # in detail all
assets (including bank accounts, real estate, securities, trusts, & and other financial holdings)
all liabilities (including debxs, mortgages, loans, and other financial obli of y your spouse,
and other i di of your b shold.
ASSETS LIABILITIES
Cash oo hand and in banke 2.7 | 4 00| Notes paysble w0 banks-secured 1048600
U.S. Government securities — add Notas payabie to banks-umsecursd
schedule 299 300
Listad securities—add schedule Notas paysbis 1o relatives
Unlisted securities—add schedule 18L-¢ | 0 # @ | Notas payabis to others e gro
Accounts snd sotes receivable: Accounts and bills dus
Dus from relstives and frisods Unpaid incoms tax
Dus from others Otbar uapaid tax snd interest
Doubetul Real estate mostgages paysbis —
add schadule
Real estaze owned—edd schedule Chattal mortguges and other liens
750| o ¢4 payabls
Autne and other parsonal propecty 176 5o0f Estimated *97 Income Tax /00| oo
Cash value-lifs insurance 27| o2 1997 Phila. Real Est. Ta) 4 720
Otbar ssests—itemize:
Present Value DPKLK Retiret /109/] fos
Limited Partnership Int. 37] o
Retirement Accounts £ 7 21 4/00] Toul lisbilities 356l 200
USA BancShares Options T Net Worth £ 85 4oo
Total Assets 3| #4.2] 24 0| Total lisbilities and wet worth 2445 200
CONTINGENT LIABILITIES GENERAL INFORMATION
As sodorser, comaker Or guarantor Annymasgzldgaﬂmdd
wchedule.) 1820 Rittenhousq
On Leasss or contracts Are you defeodant for sy suits
or legal sctions?  No
Legal Cliims  Legal P.V. #4.1| # 02| Have you evar taken beakruptey?py]
Provision for Federal Incoms Tax IH¥8 oo
Ocber special debt
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Jefferson Bank
Prudential Securities Money Market

Unlisted Securities
Black Horse Pike Ltd. 1984
formerly New Jersey Economic Development Bond

1820 Rittenhouse Square

1990 Jaguar
Art, Furnishings and Personal Effects

American United Life Insurance Company

$
$

$

$

$
$

$

11,500

27,400

120,000

750,000
SRR XS MR IR IR IR
16,500
116,500

27,000
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Present Value-Dilworth Paxson Xalieh & Kauffman Retirement/Buy Qut
Agreement

1995, 1996, 1997 capital Account Due

The law firm of Dilworth Paxeon Kalish & Kauffman has establiehed
a Judicial Retirement Program for Bruce W. Kauffman. The firm has
agreed to pay $200,000 per year for five years and purchase a third
party annuity which will pay $100,000 per year for an additional
five years.

In addition to the above paymente, the firm is also responsible for
paying 1995, 1996 and 1997 undistributed profits or capital
presently in the amount of $61,900. (See paragraph 5 of the
Judicial Retirement Program for Bruce W. Kauffman.)

The present value of this income etream, assuming an interest rate
of 10%, amounts to approximately $1,091,900.

Avenham Aesociatee 36-3066147 $ 1,000
Galeria Associates 36-3159827 1,000
Toftrees Associates-25% 23-2389106 15,000
Huntington Associates 36-3102841 20,000
$ 37,000
R

The above Partnerships are substantially involved in the business
of Real Estate. The equity and value of these Partnerships has been
estimated.
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Retirement Accounts
IRA Rollover Account dated 12/30/85 $ 140,700
Dilworth Paxson Retirement Plan 136,000
Dilworth Paxson Retirement Plan 543,100
Dilworth Paxson 401(k) Plan — 52,600
$ 872,400
R EE IR SRR R NN
Retirement Accounte $ 342,800
USA BancShares. Inc. -
BWK owne 30,000 Options to purchase
shares of etock in the Company. The
Options may be exercised at a price
of $10.00 per ehare for a period of
ten yeare beginning 11/8/95.
Lagal Claims
Divorce Settlement
Monthly Pavment Payment Total
Child Support $ 2,083.33 $ 22,917 $ 21,800
Alimony 3,664.00 408,536 271,700
Property Settlement 1,833.33 149,300
Total $ 442,800
L. o = = ]

The interest rate used was 10% to determine the present value of
the payment etreanm.
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Jefferson Bank

Jefferson Bank
Great Lakes Higher Education Corporation

Notes Payable-Others

American United Life Insurance Company
Dilworth Paxson Kalish & Kauffman
Retirement Plan

$

$.

$

$

1,104,600

262,500

299,300

27,000

62,600
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SENATE QUESTIONNAIRE FOR JUDICIAL NOMINEE
I. BIOGRAPHICAL INFORMATION (PUBLIC)

1. Full name (include any former names used.)

Richard Alan Lazzara

2. Address: List current place of residence and office
address (es) .

Second District Court of Appeal
800 East Twiggs Street

Suite 600

Tampa, Florida 33602

3. Date and place of birth.

Date of Birth
December 17, 1945

Rlace of Birth

Tampa, Florida

4. Marital Status (include maiden name of wife, or
husband's name). List spouse's occupation, employer's
name and business address(es).

Celeste Lindler Lazzara.

Admissions Counselor

Office of Admissions
University of South Florida
4202 East Fowler Avenue
Tampa, Florida 33620

5. Education: List each college and law school you have
attended, including dates of attendance, degrees
received, and dates degree were granted.
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College Attended
Loyola University of the South
New Orleans, Louisiana

Dates of Attendance

September, 1963 - May, 1967 (inclusive)
Degree Awarded

Bachelor of Arts in History

May 30, 1967

Law School Attended
University of Florida College of Law
Gainesville, Florida

Dates of Attendance
September, 1967 - June, 1970 (inclusive)
Juris Doctor

June 13, 1970

Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and
organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from
college.

1967:

Lazzara 0Oil Company (family company)
St. Petersburg, Florida

General laborer

June - August

1968:

University of Florida
Division of Housing
Gainesville, Florida
Dormitory Resident Assistant
January - June
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Gibbons, Tucker, McEwen, Smith, Cofer,
Taub, P.A.

Tampa, Florida

Law Clerk

June - August

University of Florida
Division of Housing
Gainesville, Florida
Dormitory Resident Assistant
September - December

19¢69:

University of Florida
Division of Housing
Gainesville, Florida
Dormitory Resident Assistant
January - June

1970:

Office of the Hillsborough County
Solicitor

Tampa, Florida

Law Clerk

June - November

Office of the Hillsborough County
Solicitor

Tampa, Florida

Assistant County Solicitor
November - December

Office of the Hillsborough County
Solicitor

Tampa, Florida

Assistant County Solicitor

1913:

Office of the Hillsborough County
State Attorney

Tampa, Florida

Assistant State Attorney

January - April

and
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Levine, Freedman, and Hirsch, P.A,
Tampa, Florida

Associate Attorney

April - December

1974:

Levine, Freedman, and Hirsch, P.A.
Tampa, Florida
Associate Attorney

1975:

Levine, Freedman, and Hirsch, P.A.
Tampa, Florida

Associate Attorney

January - April

Law Offices of Richard A. Lazzara
Tampa, Florida

Sole Practitioner

April - December

197¢ - 1986:

Law Offices of Richard A. Lazzara
Tampa, Florida
Sole Practitioner

1987:

State of Florida
County Judge - Hillsborough County
Tampa, Florida

1988 - 1992:

State of Florida
Circuit Judge - Thirteenth Judicial Circuit
Tampa, Florida

1993:

State of Florida

Circuit Judge - Thirteenth Judicial Circuit
Tampa, Florida

January - November
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State of Florida

Appellate Judge - Second District Court of
Appeal

Tampa, Florida

December

1994 - Present:

State of Florida
Appellate Judge - Second District Court of

Appeal
Tampa, Florida

Military Service: Have you had any military service?
If so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of
discharge received.

No.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that
you believe would be of interest to the Committee.

1) Recipient of a full two-year academic
scholarship for junior and senior years

2) President of the College of Arts and
Sciences in senior year

3) Alpha Sigma Nu Honor Society

4) Delta Epsilon Sigma National Honor Society
5) Who's Who in American Colleges and
Universities for 1966-1967

6) National Blue Key Honor Fraternity

7) Graduated magna cum laude

1) Recipient of the book, American

j i , awarded to
the law student who attains the highest grade
in the course on corporations
2) Attorney General and Chancellor of the
Honor Court
3) Florida Blue Key Honor Fraternity
4) Omicron Delta Kappa National Honor
Fraternity

Judicial H .
1) Highest approval rating of Hillsborough
~5-



164

County judicial candidates in a poll
conducted by the Hillsborough County Bar
Association in 1986 (Source - The Tampa
Tribune, August 22, 1986)

2) Highest approval rating of

Hillsborough County county court judges in a
poll conducted by the Hillsborough County Bar
Association in 1987 (Source - The Tampa
Tribune, June 29, 1987)

3) Highest approval rating of Hillsborough
County circuit court judges in a poll
conducted by the Hillsborough County Bar
Association in 1993 (Sources -~ The Tampa
Tribune, October 9, 1993, and The St.
Petersburg Times, October 9, 1993)

4) Highest approval rating of Second District
Court of Appeal judges in a poll conducted by
Hillsborough County Bar Association in 1995
(Sources - Warfield's Tampa Bay Review,
September 29, 1995, and La Gaceta trilingual
newspaper, October 13, 1995)

S) Recipient of the Robert S.. Patton Award
for most outstanding jurist for the year
1991-1992 awarded by the Young Lawyers
Section of the Hillsborough County Bar
Association

6) Recipient of the Ybor City Optimist Club's
1993 "Respect for the Law" award

¢ List all bar associations, legal or
judicial-related committees or conferences of which you
are or have been a member and give the titles and dates
of any offices which you have held in such groups.

1) American Bar Association

2) The Florida Bar; Member of Thirteenth
Judicial Circuit Grievance Committee 13-D
(1985-1986)

3) Hillsborough County Bar Association

4) American Judicature Society

5) Ferguson-White Inn of Court; President
(1995-1996)

6) Conference of County Court Judges

7) Conference of Circuit Court Judges

8) Conference of Appellate Court Judges;
Member of Education Committee (1994)
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: List all organizations to which you
belong that are active in lobbying before public
bodies. Please list all other organizations to which
you belong.

Lobbying Organizations
None

Other Organizations
Order, Sons of Italy
Unita Lodge 2015
Tampa, Florida
By-laws attached

Court Admissions: List all courts in which you have
been admitted to practice, with dates of admission and
lapses if any such memberships lapsed. Please explain
the reason for any lapse of membership. Give the same
information for administrative bodies which require
special admission to practice.

When admitted to The Florida Bar on November
13, 1970, I was authorized to practice in all
of the trial and appellate courts of the
State of Florida - County Courts, Circuit
Courts, District Courts of Appeal, and the
Florida Supreme Court.

United States District Court, Middle District
of Florida - admitted January, 1973

United States Court of Appeals for the Fifth
Circuit - admitted January, 1974.

United States Court of Appeals for the
Eleventh Circuit - admitted March, 1983

Published Writings: List the titles, publishers, and
dates of books, articles, reports, or other published
material you have written or edited. Please supply one
copy of all published material not readily available to
the Committee. Also, please supply-a. copy of all
speeches by you on issues involving constitutional law
or legal policy. If there were press reports about the
speech, and they are readily available to you, please
supply them.
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pubilbsRed i LE ings

1) i ion:

Rules of the Trjal Lawyer. This article was
published in the August/September, 1990
edition of The Bulletin of the Hillsborough
County Bar Association. A copy is attached.

2) DUI Manslaughter Trial - A Trial Judge's
Perspective. This material was published for
use in connection with an advanced continuing
legal education seminar presented by the
Academy of Florida Trial Lawyers on October
22, 1991, in Orlando, Florida. A copy is
attached.

3) 1 L Writi E Trial Judge’
Perspective. This material was published for
use in connection with a continuing legal
education seminar presented by the
Hillsborough County Bar Association on
October 22, 1992, in Tampa, Florida. A copy
is attached.

4) Motions to Suppress: The Right Way. This
material was published for use in connection
with a continuing legal education seminar
presented by the Pinellas County Criminal
Defense Lawyers Association on October 22-23,
1993, in St. Petersburg Beach, Florida. It
was later republished for use in connection
with a continuing legal education seminar
presented by Stetson College of Law on
September 29, 1995, in Tampa, Florida. A
copy is attached.

Speeches:

Although I have given speeches regarding the
legal system before various groups, all of
them were of an informal nature and did not
relate to issues of constitutional law or
legal policy. Furthermore, I did not speak
from a written text, and any notes I may have
used were discarded. Finally, to my
knowledge, none of these speaking events were
reported by the news media.

-8-
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Health: What is the present state of your health?
List the date of your last physical examination.

Excellent
January 30, 1996

Judicial QOffice: State (chronologically) any Jjudicial
offices you have held, whether such position was
elected or appointed, and a description of the
jurisdiction of each such court.

1) Current Judicial Office

a) Court
Second District Court of Appeal of State of
Florida; Appellate Judge

b) Elected or Appointed

Appointed by Florida Governor Lawton Chiles
in November of 1993; retained by the voters
residing within the second district court of
appeal for a six-year term commencing January
7, 1997 at the general election held on
November 5, 1996.

c) Periods of Service
December 1, 1993 to present

d) Jurisdiction

Primary jurisdiction involves resolving civil
and criminal cases appealed from the circuit
courts of the fourteen counties located
within the Second District. The court also
possesses an "All Writs" jurisdiction.

2) Prior Judicial Offices

a) Court

Circuit Court of Thirteenth Judicial Circuit
of State of Florida; Circuit Judge

b)

Appointed by Florida Governor Bob Martinez in
November of 1987; stood for election without

-9-
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opposition for a six-year term in September
of 1988.

c) Reriods of Service
January 1, 1988 through November 30, 1993

d) Jurisdiction

As a circuit judge, I sat for three and one-
half years in a criminal division presiding
over felony cases and two and one-half years
in a civil division presiding over civil
cases involving mortgage foreclosures,
medical and legal malpractice claims,
personal injury and products liability cases,
and contractual and commercial disputes. I
also had jurisdiction over general civil
cases in which the amount in controversy
exceeded $15,000. My jurisdiction also
included resolving civil and criminal appeals
from the county court, as well as issuing
writs of certiorari and mandamus to
governmental boards and agencies.

a) Court
County Court of Hillsborough County, Florida;
County Judge

b) Elected or Appointed

In September of 1986, I was elected in a
county-wide, non-partisan election to a four
year term.

c) Reriods of Service
January 1, 1987 through December 31, 1987

d) Jurisdiction

As a county court judge, I sat for six months
in a criminal division where my jurisdiction
was limited to presiding over misdemeanor and
criminal traffic offenses and six months in a
civil division where my jurisdiction was
limited to presiding over civil disputes in
which the amount in controversy did not
exceed $5,000, landlord-tenant disputes and
civil traffic cases.

-10-
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Citations: If you are or have been a judge, provide:
(1) citations for the ten most significant opinions you
have written; (2) a short summary of and citations for
all appellate opinions where your decisions were
reversed or where your judgment was affirmed with
significant criticism of your substantive or procedural
rulings; and (3) citations for significant opinions on
federal or state constitutional issues, together with
the citation to appellate court rulings on such
opinions. If any of the opinions listed were not
officially reported, please provide copies of the
opinions.

(1) Citations of Significant Opinions:

1. Berry v, State, 636 So. 2d 555 (Fla. 2d
DCA), approved in part., disapproved in part,
647 So. 2d 830 (Fla. 1994).

2. Bader v, Bader, 639 So. 2d 122 (Fla. 2d
DCA) (en banc), review denjed, 649 So. 2d 232
(Fla. 1994).

3. Stephenson v, State, 640 So. 2d 117 (Fla.
2d DCA 1994), approved, 655 So. 2d 86 (Fla.
1995) .

4. Kazakoff v, State, 642 So. 2d 596 (Fla. 2d
DCA 1994) (en banc).

5. Hamilton v. State, 645 So. 2d 555 (Fla. 2d
DCA 1994), aff'd in part. rev'd in part, 660
So. 2d 1038 (Fla. 1995).

6. Snyder v, Douglas, 647 So. 2d 275 (Fla. 2d DCA
1994) .

7. Haines City Development v. Diggs, 647 So.
2d 855 (Fla. 2d DCA 1994), approved, 658 So.
2d 523 (Fla. 1995).

8.

Ccompany v, Hassen, 650 So. 2d 128 (Fla. 2d
DCA 1995), approved, 674 So. 2d 106 (Fla.
1996) .

9. Humana of Florida, Inc. v. McKaughan, 652
So. 2d 852 (Fla. 2d DCA 1995), approved, 668
So. 2d 974 (Fla. 1996).
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10. Bentley v, Walker, 660 So. 2d 313 (Fla.
2d DCA 1995), approved, 678 So. 2d 1265 (Fla.
1996) .

{2) Citations of Reversals and Affirmances
Lt} LEiaiem:

1. Boffo v, State, 543 So.2d 435 (Fla. 2d
DCA 1989).

Although my judgment revoking the defendant's
violation of probation was affirmed, the
sentence I imposed was reversed and the case
was remanded for imposition of a sentence
under the youthful offender statute.

2. Parsley v, State, 553 So.2d 730 (Fla. 2d DCA
1989).

My denial of a motion to dismiss the charge
of racketeering was reversed and the judgment
as to this charge was vacated.

3. Knight v, State, 556 So.2d 801 (Fla. 2d DCA
1990).

My departure order imposing a sentence in
excess of the sentencing guidelines was
reversed and the case was remanded for
resentencing.

4. Phelps v. State, 561 So.2d 32 (Fla. 2d DCA
1990) .

My denial of the defendant's motion to
correct an illegal sentence based on an award
of improper jail credit was reversed and the
case was remanded for further consideration.

5. Harris vy, State, 565 So.2d 897 (Fla. 2d DCA
1990).

My denial of the defendant's motion for

additional jail credit was reversed and the
case was remanded for further consideration.
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6. Hay v, Duggexr, 568 So.2d 1263 (Fla. 1990).

My denial of the defendant's motion to vacate
his death sentence was reversed and the case
was remanded for another penalty phase
hearing. 1In all other respects I was
affirmed.

7. Helmick v. State, 569 So.2d 869 (Fla. 2d DCA
1990) .

Although the defendant's convictions were
affirmed, the court reversed the sentences
imposed and remanded for resentencing.

8. Parker v, State, 570 So.2d 1115 (Fla. 2d DCA
1990) .

My imposition of a minimum mandatory sentence
as to one offense was vacated. In all other
respects I was affirmed.

9. Edwards v, State, 570 So.2d 1116 (Fla. 2d DCA
1990).

My departure order imposing a sentence in
excess of the sentencing guidelines was
stricken.

10. Nichols v, State, 571 So.2d 121 (Fla. 2d DCA
1990).

My denial of the defendant's motion for post
conviction relief was reversed and the case
was remanded for further proceedings.

11. Walker v, State, 572 So.2d 1028 (Fla. 2d DCA
1991).

My denial of the defendant's motion for post
conviction relief was reversed and the case
was remanded for further proceedings.

12. Martinez v, State, 575 So.2d 1376 (Fla. 2d
DCA 1991).

My denial of the defendant's motion for post
conviction relief was reversed and the case
was remanded for further proceedings.
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Following remand another appeal was taken and
my ruling was affirmed. Martinez v, State,
583 So.2d 680 (Fla. 2d DCA 1991).

13. City of Tampa y. Redner, 576 So.2d 339
(Fla.2d DCA 1991).

The court reversed my ruling and directed
that I reconsider the case using the correct
municipal ordinance of the City of Tampa.
Following remand another appeal was taken and
the court affirmed my second ruling. City of

Tampa v, Redner, 597 So.2d 305 (Fla. 2d DCA
1991).

14. Johnson v. State, 577 So.2d 725 (Fla. 2d DCA
1991).

My denial of the defendant's motion to
mitigate his sentence was reversed and the
case was remanded for further proceedings.

15. Matthews v, State, 578 So.2d 51 (Fla. 2d DCA
1991).

My written sentences were reversed and
remanded to conform to my oral pronouncements
at time of sentencing. In all other respects
the defendant's convictions were affirmed.

16. DBusler v, State, 578 So.2d 872 (Fla. 2d DCA
1991).

The court reversed my order denying the
defendant's motion to suppress evidence
deciding that there was no founded suspicion
to justify the police officer's stop of the
defendant.

17. Morgan v, State, 580 So.2d 176 (Fla. 2d DCA
1991).

My imposition of a sentence under the

habitual felony offender statute was reversed
and the case was remanded for resentencing.
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18. Blount v, State, 581 So.2d 604 (Fla. 2d DCA
1991).

My departure order imposing a sentence in
excess of the sentencing guidelines was
reversed and the case was remanded for
resentencing.

19. Gonzalez v, State, 581 So.2d 648 (Fla. 2d DCA
1991).

Although the court affirmed my departure
sentencing order which exceeded the
sentencing guidelines based on one reason, it
found that two of my reasons for departure
were invalid.

20. Burkey v, State, 582 So.2d 1252 (Fla. 2d DCA
1991).

My written sentences were reversed and
remanded to conform to my oral pronouncements
at time of sentencing. 1In all other respects
the defendant's convictions were affirmed.

21. Jancar v, State, 585 So.2d 1200 (Fla. 2d DCA
1991) .

Although the judgment and sentence were
affirmed, the court remanded for the
allocation of the proper amount of jail
credit to be awarded to the defendant.

22, State v. Milbro, 586 So.2d 1303 (Fla. 2d DCA
1991).

The court reversed my dismissal of the charge
of solicitation to deliver a controlled
substance and remanded the case for further
proceedings.

23. Jackson v, State, 590 So.2d 1070 (Fla. 2d DCA
1991).

My departure order imposing a sentence in
excess of the sentencing guidelines was
reversed and the case was remanded for
resentencing.
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24, gState v, Tanskley, 590 So.2d 1111 (Fla. 2d
DCA 1991).

Although the court affirmed the defendant's
convictions for two offenses, it remanded for
the correction of sentence as to one of the
offenses.

25. Coleman v, State, 592 So.2d 300 (Fla. 2d DCA
1991).

The defendant was convicted of burglary and
delivery of cocaine. The court reversed the
burglary conviction, affirmed the drug
conviction, and remanded for resentencing on
the drug conviction using a corrected
guideline sentencing scoresheet that deleted
the burglary conviction.

26. Dumas v, State, 592 So.2d 383 (Fla. 2d DCA
1992).

Although the defendant's convictions were
affirmed, my departure order imposing a
sentence in excess of the sentencing
guidelines was reversed and the case was
remanded for resentencing.

27. state vy, Bamber, 592 So.2d 1129 (Fla. 2d DCA
1991).

Although the court affirmed my granting of
the defendant's motion to suppress evidence,
it stated that I should have followed the
holding of another District Court of Appeal.
However, in affirming my ruling, the court
certified conflict to the Florida Supreme
Court with this other court's ruling. The
Florida Supreme Court ultimately affirmed my
suppression of the evidence.

Bamber, 630 So. 2d 1048 ({(Fla. 1994).

28. Mathews v, State, 596 So.2d 79 (Fla. 2d DCA
1991).

The court reversed my denial of the
defendant's motion to correct illegal
sentence and remanded the case for further
proceedings.
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29. Smith v, State, 599 So.2d 265 (Fla. 2d DCA
1992).

My departure order imposing a sentence in
excess of the sentencing guidelines was
reversed and the case was remanded for
resentencing.

30. Lebman v, State, 602 So.2d 610 (Fla. 2d DCA
1992).

My departure order imposing a sentence in
excess of the sentencing guidelines was
reversed and the case was remanded with
directions to discharge the defendant from
any further sentence.

31. Jasperson v. State, 603 So.2d 144 (Fla. 2d
DCA 1992).

The court reversed the sentence imposed and
remanded for resentencing using a proper
guideline sentencing scoresheet.

32. Davisg v, State, 605 So.2d 561 (Fla. 2d DCA
1992).

The court reversed my denial of the
defendant's motion to suppress evidence on
the basis that the stop of the defendant by
the police officer was pretextual in nature.

33. Love v, State, 606 So.2d 755 (Fla. 2d DCA
1992).

The court reversed my ruling that the
defendant's community control should be
revoked and remanded the case for
reinstatement of the original sentence of
community control.

34. Rodriguez v, State, 610 So.2d 476 (Fla. 2d
DCA 1992).

The court reversed my sentence on the basis
that it exceeded the sentence called for in a
plea agreement. It remanded the case for
further proceedings including giving the
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defendant an opportunity to withdraw his plea
of guilty.

35. Reber v, State, 611 So. 2d 91 (Fla. 2d
DCA 1992).

The court remanded the case for the
correction of the written judgment. It also
struck a cost assessment.

36. Dorsey v, State, 613 So. 2d 1368 (Fla. 2d DCA
1993).

The court reversed the defendant's
racketeering conviction. It also reversed
the defendant's petit theft conviction
finding that I should not have allowed
certain photographs into evidence. However,
the court did affirm the defendant's
convictions for possession of cocaine,
possession of marijuana, and grand theft of a
firearm.

37. Bryant v, State, 614 So. 2d 688 (Fla. 2d
DCA 1993).

Although the court affirmed the convictions,
it reversed one special condition of
probation because it was not orally
pronounced.

38. Holliday v, City of Tampa, 619 So. 2d
244 (Fla. 1993).

In Holliday v, City of Tampa, 586 So. 2d 64
(Fla. 2d DCA 1991), the Second District Court
of Appeal upheld my decision to affirm Mr.
Holliday's conviction for loitering under a
Tampa city ordinance. The Florida Supreme
Court, however, disagreed and held the
ordinance was facially unconstitutional.

39. i , 619 So.
2d 346 (Fla. 2d DCA 1993).

The court reversed my dismissal of a civil
complaint with prejudice and remanded the
case for the plaintiff to be able to file an
amended complaint.
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40. Guerra v, State, 626 So. 2d 706 (Fla. 2d
DCA 1993).

My departure order imposing a sentence in
excess of the sentencing guidelines was
reversed and the case was remanded for
resentencing.

41. Charlie Brown's of Tampa. Inc, v. Cook,
630 So. 2d 1158 (Fla. 2d DCA 1994).

The court reversed my order setting aside a
final judgment and remanded with instructions
to reinstate the judgment.

42. Newsome v, Singletary, 637 So. 2d 9
(Fla. 2d DCA 1994).

The court reversed my order dismissing a
complaint for lack of jurisdiction and
remanded for further proceedings.

43. State v, Berry, 647 So. 2d 830 (Fla.
1994).

Although the Florida Supreme Court affirmed
the result reached in the opinion I authored
in Berry v, State, 636 So. 2d 555 (Fla. 2d
DCA 1994), it disagreed with the assessment
that a juvenile could never waive his or her
right to forego certain statutory safeguards
before being sentenced as an adult.

44, State v. Jackson, 650 So. 2d 24 (Fla.
1995) .

Although the Florida Supreme Court agreed
with the result reached in the opinion I
authored in State v, Jackson, 636 So. 2d 1372
(Fla. 2d DCA 1994), it disagreed with my
substantive reasoning that information
transmitted to a digital display pager was an
electronic communication. Instead, the court
held that such information was a wire
communication.

-19-



178

45, State v, Hamilton, 660 So. 2d 1038 (Fla.
1995) .

Although the Florida Supreme Court agreed
with my substantive analysis of what
constitutes the "curtilage" under Florida's
burglary statute in the opinion I authored in

, 645 So. 2d 555 (Fla. 2d
DCA 1994), it disagreed with remanding the
case for a new trial, determining instead
that the evidence was insufficient to prove
guilt.

46. Elorida Power & Light Company v. Polackwich, 677
So. 2d 880 (2d DCA Fla. 1996).

Although the court reversed and remanded for
a new trial because it determined that two of
my rulings were erroneous, it pointed out
that at the time I made these rulings they
were consistent with the law in effect at the
time of trial. After the trial, however, the
law had changed by virtue of two intervening
United States Supreme Court opinions which
required the appellate court to reverse and
grant a new trial.

47. State v, Montague, 682 So. 2d 1085 (Fla. 1996).

In State v, Montague, 656 So. 2d 508 (Fla. 2d DCA
1995), I certified a question to the Florida Supreme

Court regarding whether a recent Florida Supreme Court
opinion had overruled prior precedent of the Second
District Court of Appeal in the area of preserving a
sentencing error for review. Although the Florida
Supreme Court acknowledged that its prior opinion did
not expressly overrule the precedent of my court

upon which I relied in my opinion, it did hold that
this opinion tacitly disapproved this precedent.

The supreme court, therefore, answered the question

in the affirmative and reversed my decision.

(3) gCitations of Significant Constitytional
Opinions

1. 3State Farm Mutual Automobile Insurance
Company v, Hassen, 650 So. 2d 128 (Fla. 2d
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DCA 1995), approved, 674 So. 2d 106 (Fla.
1996) .

2. HWalker v, Bentley, 660 So. 2d 313 (Fla.
2d DCA 1995), approved, 678 So. 2d 1265 (Fla.
1996) .

3. State v, Barpnes, 21 Fla. L. Weekly D2515 (Fla.
DCA Nov. 27, 1996).

Public Qffice: State (chronologically) any public
offices you have held, other than judicial offices,
including the terms of service and whether such
positions were elected or appointed. State
(chronologically) any unsuccessful candidacies for
elective public office.

None.

Legal Career:

a.

Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the court,
and the date of the period you were a clerk;

I did not serve as a clerk to a
judge.

2. whether you practiced alone, and if so,
the addresses and dates;

From April of 1975 until December
of 1986, I was a sole practitioner
at the following addresses:

April of 1975 - December of 1977
725 East Kennedy Boulevard
Tampa, Florida 33602

January of 1978 - February of 1980

202 South Governor Street
Tampa, Florida 33602
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March of 1980 - June of 1985
610 West Deleon Street
Tampa, Florida 33606

July of 1985 - December of 1986
606 East Madison Street
Tampa, Florida 33602

3. the dates, names and addresses of law

firms or offices, companies, or governmental
agencies with which you have been connected,
and the nature of your connection with each;

70 -

Office of the Hillsborough County
Solicitor

801 East Kennedy Boulevard

Fifth Floor

Tampa, Florida 33602

Law Clerk

Office of the Hillsborough County
Solicitor

801 East Kennedy Boulevard

Fifth Floor

Tampa, Florida 33602

Assistant County Solicitor

73 - .
Office of the State Attorney
801 East Kennedy Boulevard
Fifth Floor

Tampa, Florida 33602
Assistant State Attorney

April of 1973 - April of 1975
Levine, Freedman, and Hirsch, P.A.
725 East Kennedy Boulevard

Tampa, Florida 33602

Associate Attorney

- y|
Hillsborough County Court Judge
Criminal Division

801 East Twiggs Street

Tampa, Florida 33602
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Hillsborough County Court Judge
800 East Kennedy Boulevard
Tampa, Florida 33602

Hillsborough County Circuit Court
Judge

Criminal Division

800 East Kennedy Boulevard

Tampa, Florida 33602

Hillsborough County Circuit Court
Judge

Civil Division

419 Pierce Street

Tampa, Florida 33602

December of 1993 - Present
Second District Court of Appeal
Judge

801 East Twiggs Street

Tampa, Florida 33602

What has been the general character of
law practice, dividing it into periods
dates if its character has changed over

the years?

2.

The general character of my
practice, which remained constant
over the years, involved extensive
litigation in the areas of criminal
law, commercial law, and family
law. I also handled appellate
matters in these same areas of the
law.

Describe your typical former clients,

and mention the areas, if any, in which you

have

45964 98-7

specialized.

My former clients came from all
walks of 1ife - single parents,
educators, business people, law
enforcement officers, public
officials, and members of the
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general work force. Although I
considered myself a general
litigator, my area of specialty was
criminal defense.

1. Did you appear in court frequently,
occasionally, or not at all? If the
frequency of your appearances in court
varied, describe each such variance, giving
dates.

While a practicing attorney, I
appeared in court on a regular
basis which did not significantly
vary over the years.

2. What percentage of these appearances was
in:

{(a) federal courts - 30%

{b) state courts of record - 70 %

(c) other courts - 0%
3. What percentage of your litigation was:

{a) civil - 30%

{(b) criminal - 70 %
q. State the number of cases in courts of
record you tried to verdict or judgment
{rather than settled), indicating whether
your were sole counsel, chief counsel, or

associate counsel.

Sole Counsel
145

Chief Counsel
5

Associate Counsel
10
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5. What percentage of these trials were:
{a) Jjury - 60%
{b) non-jury - 40%

: Describe the ten most significant

litigated matters which you personally handled. Give
the citations, if the cases were reported, and the
docket number and date if unreported. Give a capsule
summary of the substance of each case. 1Identify the
party or parties whom you represented; describe in
detail the nature of your participation in the
litigation and the final disposition of the case. Also
state as to each case:

(a)
{b)

(c)

the date of representation;

the name of the court and the name of the judge or
judges before whom the case was litigated; and

The individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

1) Citation of Case

E l . I l I .] ]l ']
Centers, Inc. v, Eastamp, Inc.
So. 2d 7 (Fla. 2d DCA 1975).

Capsule Summary of Case

This case involved a lawsuit filed
by my client, a secured creditor,
seeking to recover a deficiency
judgment following a foreclosure
sale involving an automatic truck
and trailer washer. The trial
court granted summary judgment
against the client and ruled that
its rights were governed
exclusively by the provisions of
Article 9 of the Uniform Commercial
Code relating to secured creditors
and that it was not entitled to the
benefits of Article 6 of the Code
which protected unsecured
creditors. The appellate court
disagreed, reversed the entry of
summary judgment, and remanded for
further proceedings. To the best

, 320
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of my recollection, the case was
settled on remand.

Party Represented

Automatic Truck & Trailer Wash
Centers, Inc.

N ¢ partici ; in C

I was actively involved in
litigating the case at the trial
court level in terms of drafting
pleadings, researching the law,
participating in pre-trial
depositions, and attending and
arguing motions at hearings. I was
equally active at the appellate
stage in terms of undertaking legal
research and preparing and drafting
the briefs. I do not recall,
however, whether I or my co-counsel
argued the case to the appellate
court.

Final Di it £ C

It is my recollection that after
the appellate court reversed and
remanded the case the parties then
settled it.

Dates of Representation
Fall of 1974

Name of Court/Judge

Circuit Court of Thirteenth
Judicial Circuit of State of
Florida

Circuit Judge Laurence I. Goodrich
(retired) (now in private practice)

Name/Address/Phone Numbers of Co-

Counsel and Counsel of Other
Rarties
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Co-Counsel

Mr. Michael J. Freedman
300 East Madison Street
Tampa, Florida 33602
(813) 229-6925

Counsel of Other Parties

Raymond C. Farfante, Jr.
(deceased)

Mr. John P. Griffin

15819 Dawson Ridge Road N.W.
Tampa, Florida 33647

(813) 979-9831

Mr. Harold H. Griffin
(deceased)

Mr. Jan G. Halisky

507 South Prospect Avenue
Clearwater, Florida 34616
(813) 461-4234

2) Citation of Case

United States v, Myvers, 550 F. 2d
1036 (5th Cir. 1977), 42 ALR Fed.
855, appeal after remand, 572 F. 2d
506 (5th Cir.), cert, denied, 439
U.S. 487, 99 S. Ct. 147, 58 L. Ed.
2d 149 (1978)

Capsule Summary of Case

Mr. Myers was indicted for robbing
a federally-insured bank, and I was
court-appointed to represent him.
He raised an alibi defense. His
first trial ended in a mistrial
after the jury could not reach a
unanimous verdict. His second
trial resulted in a jury verdict of
guilt. On appeal, the Fifth
Circuit reversed and remanded for a
new trial. The new trial resulted
in another jury verdict of guilt
which the Fifth Circuit affirmed.
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Barty Represented

Mr. Larry Allen Myers

¢ participation in C

I was court-~appointed to represent
Mr. Myers at trial and on appeal.
In that capacity, I prepared and
filed various pre-trial motions,
undertook discovery, tried his case
to a jury on three occasions,
prepared and filed appellate briefs
on two occasions, and argued his
case on appeal on one occasion.

Final Di s E

Following the second conviction,
Mr. Myers was sentenced to ten
years imprisonment. The conviction
and sentence were affirmed by the
Fifth Circuit, and the United
States Supreme Court later denied
certiorari review.

Dates of Representation
1975-1978

Name_of Court/Judge
United States District Court,
Middle District of Florida, Tampa
Division

United States District Judge Ben
Krentzman (retired)

Mr. John L. Briggs
(I have been advised by a former
law partner of Mr. Briggs that he
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is now in a nursing home in the
Jacksonville, Florida area
suffering from Alzheimer's
disease.}

Mr. Terry Smiljanich

300 First Avenue South

Suite 500

St. Petersburg, Florida 33701
(813) 823-3837

3) Citation of Case

Johnson v, Farris, 469 So. 2d 221
(Fla. 2d DCA 1985)

Capsule Summary of Case

I filed a petition to modify the
custody provisions of a final
judgment of dissolution of marriage
on behalf of the former husband in
which he sought custody of his
minor child. The trial judge
dismissed the petition on the basis
that he did not have jurisdiction
under Florida's Uniform Child
Custody Jurisdiction Act. This
ruling was reversed on appeal, and
the case was remanded for further
proceedings. On remand, the case
was settled by the parties with the
former husband obtaining more
extensive visitation rights.

Party Represented

Mr. Cecil E. Johnson

N £ partici ' in C

I prepared and filed pleadings in
the case, undertook research of the
law, and argued the case before the
trial judge. On appeal, I prepared
and filed the briefs and argued
before the appellate court. On
remand, I represented the client in
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successfully resolving the case
without the need for any further
litigation.

Final Di AR £ C

Following the appellate court's
reversal and remand, the parties
resolved the case. As I recall,
the former husband was given more
liberal visitation with his minor
child.

Dates of Representation
1984-1985

Name of Court/Judge

Circuit Court of Thirteenth
Judicial Circuit of the State of
Florida

Circuit Judge Phillip L. Knowles
(retired)

Mr. Stephen Carl Cheeseman
700 East Twiggs Street
Suite 105

Tampa, Florida 33602

(813) 223-4007

4) Citation of Case

Malone v. State, 390 So. 2d 338
(Fla. 1980), cext. denied, State v,
Malone, 450 U.S. 1034, 101 S. Ct.
1749, 68 L. Ed. 2d 231 (1981)
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Capsule Summary of Case

Mr. Malone was indicted for and
convicted of two counts of first-
degree murder and one count of
robbery. At trial, the state
introduced into evidence
incriminating statements made by
Mr. Malone regarding his
participation in the murders and
robbery. These statements were
made to a state informant who had
been placed in a jail cell with Mr.
Malone for the specific purpose of
eliciting incriminating statements
from Mr. Malone. A motion to
suppress these statements was
denied by the trial judge. Mr.
Malone was eventually sentenced to
death. The Florida Supreme Court
held that the statements should
have been suppressed. Concluding
that the introduction into evidence
of these statements was not
harmless beyond a reasonable doubt,
the Florida Supreme Court reversed
Mr. Malone's convictions and
sentences of death and remanded for
a new trial. On remand, Mr. Malone
pleaded guilty in return for
concurrent life sentences.

Rarty Represented

Mr. Charles Willis Malone, Jr.
Nat £ p = i

I was court-appointed to represent
Mr. Malone at his first trial and
after the case was reversed and
remanded by the Florida Supreme
Court. The Office of the Public
Defender represented him on appeal.
In connection with my repre-
sentation of Mr. Malone, I prepared
and filed extensive pre-trial
motions, including the pivotal
motion to suppress, undertook
extensive research of the law and
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pre-trial discovery, participated
in numerous arguments before the
trial judge in connection with pre-
trial motions I filed, and tried
the case to a jury. On remand, I
helped negotiate a favorable plea
agreement on behalf of Mr. Malone.

Final Disposition of Case

Following the Florida Supremnme
Court's reversal and remand for a
new trial, Mr. Malone pleaded
guilty to all charges in return for
concurrent life sentences.

Dates of Representation
1978-1981

Name of Court/Judge

Circuit Court of Thirteenth
Judicial Circuit of the State of
Florida

Circuit Judge J. C. Cheatwood
(retired)

Mr. C. Thomas Davidson
100 North Tampa Street
Suite 2800

Tampa, Florida 33601
(813) 224-0866

5) Citation of Case

United States v, Conover, 772 F. 2d
765 (11th Cir. 1985), affirmed in

part_and remanded,
States, 483 U.S. 107, 107 S. Ct.
2739, 97 L. Ed. 2d 90 (1987),
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A i .
Conover, 845 F. 2d 266 (1lth Cir.
1988)

Capsule Summary of Case

Mr. Conover and Mr. Tanner were
indicted for conspiracy to defraud
the United States and for multiple
counts of mail fraud. The charges
arose from the awarding of a road
building contract to Mr. Tanner by
Mr. Conover as chief of procurement
for Seminole Electric Cooperative.
This contract was one of many
contracts let by Seminole Electric
in connection with its construction
of a power generating plant with
funds loaned and guaranteed by the
Rural Electrification Admini-
stration. The first trial lasted
approximately two months and ended
in a mistrial because the jury
could not reach a unanimous
verdict. The second trial lasted
approximately six weeks and ended
with jury verdicts of guilt.

On appeal, the United States Court
of Appeals for the Eleventh Circuit
affirmed the convictions. The
United States Supreme Court
accepted certiorari jurisdiction in
the case. It then affirmed one of
the points raised relating to juror
misconduct but remanded to the
Eleventh Circuit to reconsider the
sufficiency of the evidence to
sustain the convictions. On
remand, the Eleventh Circuit
determined that the evidence was
insufficient and directed that the
convictions be vacated.

Party Represented

Mr. William M. Conover
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! ¢ Participation in C

I represented Mr. Conover at both
of his trials and on direct appeal
to the United States Court of
Appeals for the Eleventh Circuit.
Because I had become a judge when
the case went to the United States
Supreme Court, and then on remand
to the Eleventh Circuit, Mr. John
DevVault, III, assumed repre-
sentation of Mr. Conover.

My participation in the case
involved extensive research of the
law, extended discovery, filing,
preparing, and arguing numerous
pre-trial and post-trial motions,
and trying the case to two juries.
I also assisted in the preparation
of the briefs on the initial appeal
to the Eleventh Circuit.

Final Di it £ Case.

In United States v, Conover, 845 F.
2d 266 (1lth Cir. 1988), the court
vacated Mr. Conover's convictions.

Dates of Representation
1983-1986

Name of Court/Judge
United States District Court,
Middle District of Florida, Tampa
Division

United States District Judge Ben
Krentzman (retired)
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Counsel of Other Parties

Mr. David Best
20 North Orange Avenue
Orlando, Florida 32801
(407) 425-2985

Mr. Stephen Millbrath
255 South Orange Avenue
Suite 1401

Orlando, Florida 32802
(407) 841-2330

Mr. John DevVault, III

101 East Adams Street
Jacksonville, Florida 32202
(904) 353-0211

Mr. Terry Zitek

Office of the United States
Attorney

500 Zack Street

Tampa, Florida 33602

(813) 274-6000

Mr. David Runyon

100 2nd Avenue South

St. Petersburg, Florida 33701
(813) 892-6001

6) Citation of Case

636 F. 2d 1054 (5th Cir. 1981),
appeal after remand, 643 F. 2d 1054

’

(5th Cir. 1981)

Capsule Summary of Case

The defendants in this case were
indicted for and convicted of
conspiracy to possess marijuana
with intent to distribute and
possession of marijuana with intent
to distribute. The evidence used
to convict them was obtained from a
boarding of their vessel in Tampa
Bay by the United States Coast
Guard at the request of United
States Customs officers. The
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central issue in the case was
whether the boarding was reasonable
under the Fourth Amendment to the
United States Constitution. The
United States Court of Appeals for
the Fifth Circuit remanded the case
to the trial judge for further
findings. After compliance with
this fact-finding mandate, the
Fifth Circuit then reversed the
defendants' conviction because it
concluded that the boarding was
accomplished without any reasonable
suspicion of illicit activity. It
concluded, therefore, that the
trial judge should have granted the
defendants' motion to suppress
evidence.

Rarty Represented

Mr. Felix Valle

N £ p . : in c

I represented Mr. Valle both at
trial and on appeal. I undertook
research of the law and discovery,
prepared, filed, and argued the
motion to suppress before the trial
judge, tried the case to a jury,
prepared and filed appellate
briefs, and orally argued the case
to the Fifth Circuit.

Final Di N £ C

In United States v, Guillen-
Linares, 643 F. 2d 1054 (5th Cir.
1981), the court reversed Mr.
Valle's convictions.

Dates of Trial Periods
1978-1981
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Names of Court/Judge

United States District Court,
Middle District of Florida, Tampa
Division

United States District Judge
William Terrell Hodges

Mr. Bennie Lazzara, Jr.
606 East Madison Street
Tampa, Florida 33602
(813) 229-2224

Mr. Anthony F. Gonzalez
701 North Franklin Street
Tampa, Florida 33602
(813) 224-0431

Mr. Joseph Ficarrotta
600 East Madison Street
Tampa, Florida 33602
(813) 223-9788

Mr. George Cardet
330 S.W. 27th Avenue
Miami, Florida 33125
{305} 649-4400

Mr. Marvin Rudnick

35 South Raymond Avenue
Pasadena, California 91105
(818) 798-2514

7 C : ¢

{unreported}
{case number unavailable)
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Capsule Summary of Case

Mr. Mclarty, who is an attorney,
was indicted for tampering with
evidence in violation of 18 U.S.C.
§ 1512. The charges arose from his
representation of various tax
protesters in an ongoing grand jury
investigation in Tampa, Florida,
directed at violations of the
federal income tax laws. He was
acquitted by a jury.

Rarty Represented

Mr. Scott Mclarty

N ¢ partici h 0= I

I was co-counsel with another
attorney. My responsibilities
included undertaking discovery,
researching the law, preparing,
filing, and arguing pre-trial
motions, and participating in the
actual trial of the case.

Final Di it £ ¢

Mr. McLarty was acquitted by a
jury.

Dates of Representation
1983

Names of Court/Judge
United States District Court,
Middle District of Florida, Tampa
Division

United States District Judge George
Carr (deceased)

Name/Address/Phone Numbers of Co-
Counsel and Counsel of Other Party
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Co-Counsel

Mr. Edward Garland
3151 Maple Drive N.E.
Atlanta, Georgia 30305
(404) 262-2225

Counsel of Other Party

Ms. Karla Spaulding

4830 West Kennedy Boulevard
Tampa, Florida 33609

(813) 286-4100

8) Citation of Case
State of Florida v. Robinson, Case
Number 84-13740-A (unreported)

Capsule Summary of Case

Mr. Robinson was charged with
aggravated battery in connection
with a physical confrontation with
another individual in which this
individual sustained serious bodily
injury. Mr. Robinson claimed he
acted in self-defense and so
testified to the jury. The jury
acquitted him.

Party Represented

Mr. John Robinson

N ¢ Particigarion |

My representation of Mr. Robinson
required me to undertake extensive
pre-trial discovery, including the
taking of pre-trial depositions,
research of the law, preparing,
filing, and arguing relevant
motions, interviewing defense
witnesses, and trying the case to a
jury.
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Final Di ! E

Mr. Robinson was acquitted by a
jury.

Dates of Representation
1984-1985

Names of Court/Judge

Circuit Court of Thirteenth
Judicial Circuit of the State of
Florida

Circuit Judge Harry Lee Coe, III
(retired) (current State Attorney
for Thirteenth Judicial Circuit)

Mr. Michael LeBron

235 West 56th Street
Suite 25D

New York, New York 10019
{unpublished phone number)

9) Citation of Case

, 486 So. 2d 79 (Fla.
2d DCA 1986)

Capsule Summary of Case

Mr. Moore and Mr. Moorman were
indicted by a grand jury for
official misconduct. The trial
judge granted a motion to dismiss
the indictment because it
determined that the indictment was
tainted by the defendants'
compelled appearances before the
grand jury that indicted them. The
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Second District Court of Appeal
upheld the dismissal.

Party Represented

Mr. Joseph Moore

N F. Pipticioation ia &

I represented Mr. Moore in
connection with his appearances
before the grand jury. After his
indictment, I undertook pre-trial
discovery, including the taking of
pre-trial depositions, engaged in
research of the law, and prepared,
filed, and argued pre-trial
motions, including the critical
motion to dismiss. I also
represented Mr. Moore on appeal,
which included more research of the
law, the preparation and filing of
appellate briefs, and oral argument
before the Second District Court of

Appeal.
Final Di iy £ C

In State v, Moore, 486 So. 2d 79
(Fla. 2d DCA 1986), the court
affirmed the trial judge's
dismissal of the indictment brought
against Mr. Moore. He was never
recharged.

Dates of Representation
1984-1986

Names of Court/Judge

Circuit Court of Sixth Judicial
Circuit of the State of Florida
Circuit Judge Lawrence Keough
(retired)

Name/Address/Phone Numbers of Co-

Counsel and Counsel of Other
Parties
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Counsel of Qther Parties

Mr. Bennie Lazzara, Jr.
606 East Madison Street
Tampa, Florida 33602
(813) 229-2224

Mr. Richard Mensch

2001 80th Street North

St. Petersburg, Florida 33710
{813) 847-8158

Mr. Michael Halkitis

10036 Casey Drive

New Port Richey, Florida 34654
{813) 869-2401

10) Citation of Case

Anderson et al., Case Number 85-59-
Cr.-T-13 (NOTE: This case is
unreported as to my client because
he was acquitted. It is reported
as to convicted, appealing co-
defendants. See i

Kotvas, 941 F. 2d 1141 (llth Cir.
1991), cert. denied, 506 U.S. 1055,
113 S. Ct. 982, 122 L. Ed. 2d 135
{1993).)

Capsule Summary of Case

My client in this case, Mr. Richard
Guagliardo, was indicted for
conspiracy to commit racketeering,
racketeering, and mail fraud. His
co-defendants were indicted for
similar offenses, including
extortion. All of the charges were
based on acts of alleged public
corruption before the Hillsborough
County Board of County
Commissioners. The essence of the
charges was that the Board was a
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criminal enterprise, and certain of
its members, aided by non-members,
were engaged in soliciting and
accepting bribes 'in return for
favorable votes on matters,
particularly zoning matters, which
came before the Board. Following a
protracted, highly publicized case,
Mr. Guagliardo and the majority of
his co-defendants were acquitted.

Party Represented
Mr. Richard Guagliardo

N £ . ; in C

This case represented the most
complex and time-consuming matter I
ever undertook as a trial attorney.
It required extensive pre-trial
discovery, which included securing,
compiling, cataloging, and
reviewing in detail literally
thousands of documents. The case
also required extensive research of
the law, followed by the
preparation, filing, and arguing of
numerous pre-trial motions. It
also demanded intense preparation
in terms of attempting to secure a
fair and impartial jury, preparing
and delivering an effective opening
statement, preparing effective
cross-examinations of numerous
government witnesses, presenting a
concise defense, and delivering a
convincing final argument to the
jury.

Final Di - £ c

The jury acquitted Mr. Guagliardo
of all charges.

Dates of Representation
1985-1986
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Names of Court/Judge

United States District Court,
Middle District of Florida, Tampa
Division

United States District Judge George
Carr (deceased)

Mr. Michael Otis

3841 West Kennedy Boulevard
Tampa, Florida 33609

{813) 872-2656

Mr. David Maney

606 East Madison Street
Tampa, Florida 33602
(813) 228-7371

Mr. Robert Polli

101 East Kennedy Boulevard
Suite 3130

Tampa, Florida 33602

{813) 222-8350

Mr. Patrick Doherty

619 Turner Street
Clearwater, Florida 34616
(813) 443-0405

Mr. Raymond Harris
{no longer practices law; address
and phone number unknown)

Mr. Claude Tison

111 East Madison Street
Suite 2300

Tampa, Florida 33601
(813) 273-4200
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Mr. Lee Fugate
13630 58th Street North
Clearwater, Florida 34620

(813)

539-6536

Mr. Joseph Beeler
3050 Biscayne Boulevard
Suite 300

Miami,

Florida 33137

(305) 576-3050

Ms. Julianne Holt
801 East Twiggs Street
Fifth Floor

Tampa,
(813)

Florida 33602

272-5980

Mr. Thomas Hanlon
210 North Pierce Street

Tampa,

Florida 33602

(813) 228-7095

Mr. Manual Lopez
801 East Twiggs Street
Fifth Floor

Tampa,

Florida 33602

(813) 272-5980

Mr. Joseph Magri
7650 Courtney Campbell Causeway

Tampa,

Florida 33607

(813) 281-9000

Mr. David Runyon

100 2nd Avenue South

St. Petersburg, Florida 33701
(813) 892-6001

Ms. Karla Spaulding
4830 West Kennedy Boulevard

Tampa,

Florida 33609

(813) 286-4100

In that all of these cases are older than

five years,

I provide the following list of

members of the legal community who have had
recent contact with me in my capacity as a

judge:
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Mr. Frederick L. Bateman, Jr.
Bateman & Graham, P.A.

300 E. Park Avenue
Tallahassee, Florida 32301
(904) 224-2677

Mr. Thomas Gonzalez

Thompson, Sizemore & Gonzalez, P.A.
109 N. Brush Street-Suite 200
Tampa, Florida 33601-0639

(813) 273-0050

Ms. Arthenia Joyner

Stewart, Joyner, Jordan-Holmes &
Holmes, P.A.

1112 E. Kennedy Blvd.

Tampa, Florida 33602-0297

(813) 229-2300

Mr. Christopher Knopik

Yerrid, Knopik & Valenzuela, P.A.
101 East Kennedy Boulevard

Suite 2160

Tampa, Florida 33602-5150

(813) 222-8222

Mr. Thomas C. MacDonald, Jr.
Shackleford, Farrior, Stallings &
Evans, P.A.

501 East Kennedy Blvd.-Suite 1400
Tampa, Florida 33601-3324

(813) 273-5000

Ms. Kay J. McGucken

Kay J. McGucken, P.A.
1320 East Ninth Avenue
Suite 210

Tampa, Florida 33605-36l16
(813) 248-3782

The Hon. Stevan Northcutt
Second District Court of
Appeal

Post Office Box 327
Lakeland, FL 33802-0327
(941) 499-2290
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Mr. Hugh Smith

Smith & Fuller, P.A.

101 East Kennedy Blvd.-Suite 1800
Tampa, Florida 33602-5148

(813) 221-7171

Mr. Thomas Steele

Fowler, White, Gillen, Boggs,
Villareal & Banker, P.A.

501 E. Kennedy Blvd.-Suite 1700
Tampa, Florida 33602

(813) 228-7411

Mr. Frank Strelec

Williams, Parker, Harris, Dietz &
Getzen, P.A.

P.O. Box 3258

Sarasota, Florida 34230-3258
{941) 366-4800,

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or legal
matters that did not involve litigation. Describe the
nature of your participation in this question, please
omit any information protected by the attorney-client
privilege {unless the privilege has been waived.}

1. I represented Mr. Kenneth Mullins in
State of Florida v, Mullins, Case Number 79-
5025-D, Circuit Court of the Thirteenth
Judicial Circuit of the State of Florida.
Mr. Mullins, along with a co-defendant by the
name of Mr. Brett Bachelor, was charged with
first-degree murder and robbery of an older
gentleman in the Hyde Park area of Tampa.
The co-defendant was arrested immediately
after the murder, went to trial, and was
convicted of second-degree murder, after
which he was sentenced to ten years in the
Florida State Prison. This co-defendant
always maintained his innocence.

Following the co-defendant's trial, my client
was arrested, and I was immediately retained
to represent his interests. After extensive
pre-trial discovery, I was able to convince
the State Attorney's office of Hillsborough
County that both my client and the co-
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defendant did not commit this crime. As a
result, the charges against my client and the
co-defendant were dismissed and the co-
defendant was freed after spending
approximately one year in prison.

A very interesting event just took place in
this case several months ago. Another person
allegedly confessed to committing this murder
and has been indicted by the Hillsborough
County grand jury for first-degree murder.

To my knowledge, the case has not been
disposed of.

The Assistant State Attorneys who handled
these cases for the State of Florida were Mr.
Thomas Fox, 401 East Kennedy Boulevard,
Tampa, Florida, 33602, (813) 228-9819; now
Circuit Judge Robert Sims, Hillsborough
County Courthouse Annex, Room 122, Tampa,
Florida, 33602, (813) 272-6874; and now
County Judge Walter Heinrich, Hillsborough
County Courthouse Annex, Room 123 (813) 272-
6841. The Assistant State Attorney who is
handling the case against the recently-
charged individual is Ms. Karen Cox,
Hillsborough County Courthouse Annex, 800
East Kennedy Boulevard, Fifth Floor, Tampa,
Florida, 33602, (813) 272-5400.

2. I represented the dean of students of a
local high school who was charged with
committing a sexual offense on a young boy
who was his "little brother" in the "Big
Brother-Little Brother" program. He was
immediately suspended from his position by
the Hillsborough County School Board. Quite
naturally, the case was the subject of
extensive publicity.

My client was adamant that he was innocent of
the charge. The child had made a similar
accusation against another individual which
proved to be unfounded. Accordingly, I
immediately undertook an extensive
preindictment investigation to establish his
innocence including the taking of numerous
sworn statements from relevant witnesses.

The case was presented to the Hillsborough
County grand jury for its determination of
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whether there was probable cause to return an
indictment against my client. The State
Attorney's office of Hillsborough County
presented certain evidence that I had
uncovered to the grand jury for its
consideration. Additionally, my client,
without a grant of immunity, testified before
the grand jury. The grand jury declined to
indict my client and the charge against him
was dismissed. He was later reinstated to
his position by the school board and awarded
all of his back pay. ;

I later had the court file sealed pursuant to
Florida law so I cannot furnish a case
number. I do recall, however, that Mr. Lee
Atkinson, 2655 McCormick Drive, Clearwater,
Florida, 34617, (813) 799-2882, was one of
the assistant state attorneys assigned to the
case.

3. I represented Mr. Allan Brown in the case
of Independent Bank of Tampa v, Brown, Case
Number 82-8533-H, Circuit Court of the
Thirteenth Judicial Circuit of the State of
Florida. Mr. Brown had been taken into
custody pursuant to a Writ of Ne Exeat. The
facts of the case were unique in that the
client was alleged to be in default as to an
unsecured bank loan in the principal sum of
approximately $100,000. After I obtained the
release of my client from jail, I
counterclaimed against the bank for malicious
prosecution, false imprisonment, and abuse of
process. The basis of these claims was that
the bank had misused the Writ of Ne Exeat and
their actions in that regard amounted to
nothing more than having my client imprisoned
for owing a simple debt which is contrary to
Article 1, Section 11 of the Florida
Constitution. After negotiations with the
bank, it dismissed its claim against my
client and forgave the $100,000 debt. 1In
return, my client dismissed his claims
against the bank for the sum of $1l.

The attorney for the bank was Mr. Samuel

Mandelbaum, 712 South Oregon Avenue, Tampa,
Florida 33606, {(813) 222-7500.
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4, I am frequently called upon to lecture at
continuing legal education seminars. Over
the past several years I have lectured at
educational events sponsored by The Florida
Bar, the Hillsborough County Bar Association,
the Young Lawyers Section of the Hillsborough
County Bar Association, the Hillsborough
County Criminal Defense Lawyers Association,
the Pinellas County Criminal Defense Lawyers
Association, the St. Petersburg Bar
Association, the Academy of Florida Trial
Lawyers, Stetson University College of Law,
The American Judicature Society, the Defense
Research and Trial Lawyers Association, the
Judicial Assistants Association of Florida,
and the Second District Court of Appeal. 1
have also judged "Moot Court" competitions
for Stetson University College of Law.
Finally, I have also participated in
community relations forums sponsored by the
University of South Florida and the City of
Tampa and have spoken to elementary, high
school, and college students about the role
of the judiciary in our society.

5. Finally, I would like to emphasize
another aspect of my background which I
believe reflects favorably on my candidacy
for United States District Judge. Since May
of 1992, Senators Connie Mack and Bob Graham
have impanelled Federal Judicial Nominating
Commissions to consider the qualifications of
applicants for vacancies on the United States
District Court, Middle District of Florida.

I am honored to have been the only applicant
recommended by each of the Commissions to
Senators Mack and Graham as being qualified
to be a United States District Judge.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated
receipts from deferred income arrangements, stock,
options, uncompleted contracts and other future
benefits which you expect to derive from previous
business relationships, professional services, firm
memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interest.

Only two categories of this question apply to
me--deferred income arrangements and
retirement benefits.

Deferred Income Arrangement
Beginning in July of 1987, after becoming a
state-court judge, I have deferred $100 per
month from my state salary under the State of
Florida Deferred Compensation Plan
administered by Security First Life Insurance
Company. According to the latest account
statement issued September 30, 1996, the
annuity value is $14,983.86, the lump sum
retirement value is $14,691.29, the lump sum
termination value is $14,656.33, and the lump
sum transfer value is $14,656,33. Withdrawal
from the Plan is limited to the following
circumstances: retirement, termination of
employment, total and permanent disability
lasting at least six months, death, or
unforeseeable emergency. Assuming I am
confirmed as a United States District Judge,
I would have the option of obtaining this
money under the category of "termination of
employment." I have not yet decided whether
I would pursue that option or leave the money
in the account until I retire.

Reti t B £t
Since becoming a state-court judge in January
of 1987, I have been a member of the Elected
State and County Officers' Class of the
Florida Retirement System. Retirement
contributions to the system are made solely
by the state of Florida on behalf of members
of the class based on a certain percentage of
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a class member's monthly salary. Vesting for
retirement benefits occurs after 8 years of
continuous service, a requirement I have
fulfilled. Assuming I am confirmed as a
United States District Judge, I would have
two options--take early retirement and
receive reduced benefits or wait until age 62
to start drawing retirement at a higher rate.
I have not yet decided which option to
pursue.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. 1Identify the
categories of litigation and financial arrangements
that are likely to present potential conflicts-of-
interest during your initial service in the position to
which you have been nominated.

As a state-court judge, I have adhered to a
basic philosophy--always avoid even the
appearance of impropriety. I will continue
to adhere to this philosophy if I become a
United States District Judge. That is, once
I become personally aware of a potential
conflict of interest, either on my own or
through any source, I will immediately bring
it to the attention of all parties and, if
the conflict is of such a nature that my
continued involvement in the case manifests
even the appearance of impropriety, I will
recuse myself from the case.

I know of no specific category of litigation
that may present a conflict of interest. As
to financial arrangements, I do have a
partnership interest with other attorneys in
a law office building. However, since
becoming a state judge, I have always recused
myself from presiding over cases in which
these attorneys were involved. I will
continue to follow this practice if I am
ultimately confirmed as a United States
District Judge.

Additionally, I have several relatives who

practice law in Tampa, Florida. Once again,
since becoming a state judge, I have always
recused myself from presiding over cases in
which these attorneys are involved. I will
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continue this practice if ultimately
confirmed as a United States District Judge.

Finally, I will adhere strictly to the
standards imposed by the Codes of Conduct for
United States Judges and other rules of the
Judicial Conference of the United States, as
well as all statutory provisions, governing
disqualification or recusal.

Do you have any plans, commitments, or agreements to
pursue outside employment, with or without
compensation, during your service with the court? If
so, explain.

No.

List sources and amounts of all income received during
the calendar year preceding your nomination and for the
current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents,
honoraria, and other items exceeding $500 or more (If
you prefer to do so, copies of the financial disclosure
report, requested by the Ethics in Government Act of
1978, may be substituted here.)

See attached form AO-10 which immediately follows
this part.

Please complete the attached financial net worth
statement in detail (Add schedules as called for).

See attached financial net worth statement which
immediately follows this part.

Have you ever held a position or played a role in a
political campaign? If so, please identify the
particulars of the campaign, including the candidate,
dates of the campaign, your title and responsibilities.

No.
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FINANCIAL DISCLOSURE REPORT ﬁﬁ"&-"ﬁ,ﬁ;“'

NOMINATION
1. Person Reporting (Last name, first, siddie inittel) | 2. Court or Ovganization 3, ate of Mupert
LAZZARA, RICHARD A. U.§.D.C, Plorida 01/07/97
4. Title (Artfele 111 fu indioat i3 S. Meport Type (check sppropeiste type) 6. Meporting Peried
mze'o:{ﬁ:ﬁ;""" $odies Tnicare _X_ Mominetion, bute 0177 /97
U.S. District Court Judge __Inftial __ Anncel __ Finet /0 /5 ~ O fO0V /Y
7. Chambers or Otfica Address 8. On the 1o qf the lof tion conta in this
801 E. Twiggs Street, #600 B TR R
Tampa, FL 33602
Revieving Officer Sate
IMPORTANT NOTES: The instructions accompanying this form must be followed. Complete all parts,
checking the NONE box for cach section where you have no reportable information.  Sign on last page.

L. POSITIONS. (Reporting individual only; sec pp. 9-13 of lastructions.)
POSITION NAME OF ORGANIZATION/ENTITY
D BONE (No reportable positions)

Custodian z -Flo: ift 's

Trustee Damon Lazzara Trust

1. AGREEMENTS. (Rcporting individual only; scc pp. 14-17 of Instructions.)
DATE PARTIES AND TERMS

D NWONE  (No reportable agrecmeats)

III. NON-INVESTMENT INCOME. (Reporting individual and spouse; see pp. 18-25 of Instructions.)
SQURCE AND TYPE

DATE SROS
[ e coremtemirmie
i 1995 =~ State of Florida-Judicial Salary $.104382.00
A 1996  State of Florida-Judicial Salary $-110627.00
3

1995-96 University of South Florida (S) $ 0.00
&

$
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Neme of Person Reperting Sate of Meport
LAZZARA, RICHARD A. 01/07/97
V. REIMBURSEMENTS and GIFTS - tnnpaﬂnnn.lodp-g. food, eatertainmeat.

(lndn&:tlhacwspoucnd‘ d d beticals *(S)* and *(DC)" 10 indicatc reportable

b and gifts "byspoun-d‘ deat child poctively. Sce pp. 26-29 of Instructions.)
SOURCE DESCRIPTION

D WOWE  (No such reportable reimburscments or gifis)
)

PINANCIAL DISCLOSURE REPORT

Exempt Exempt
2
3
4
s
.
7
V. OTHERGIFTS. (lndudutbmeloipulcnd‘ d hikdrea; wee the p heticals °(S)° and “(DC)" to
indicate other gifts received by spowse and d dent child poctr ly. Sec pp. 30-33 of lostroctions.)
DESCRIPTION VYALUE
D POWNE  (No such reportable gifis)
1
Exempt Exempt $ 0.00
2
$
H
S
4
$
YL LIABILITIES. (Inchudes those of spouse and depeadent children; indicate where applicable, person responsibl
for Eability by using the parcathetical °(S)° [uupcr:(chbdnyollhcspomc.‘(!) fu,omlinbﬂyol
reporting individual and spouse, and °(DC)" for Kability of a dependent child. See pp. 34-36 of Instructions. )
RESCRIPTION VALUE _CODE*
D WONE  (No reportable lisbilities)
1
Mortgage on law office in Tampa, FL _. O

1

[T T IR Wb B7 B R )0 T R0 " P00 1o 0

45964 98-8
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Mese of Person Reporting
LAZZARA, RICEARD A.

Bete of Report
01/07/97

VIL Page 1 INVESTMENTS and TRUSTS - income, value, transactions (Includes those of spousc
and dependent children. Sec pp. 37-54 of Instructions.)

A B. C. 3
(mm'n;ut‘r&'t nu-!o) g:ri '5?‘3{'.??' Trenaact fons during reperting period
"0 A’ﬁ
e e e |
) ?31 T' e k"? W] @ ) @ ) ¥ ot exwpt from disclosors
( JN (0.9. {2 (¢ }] (‘)
Timncpnraan go| B 0l ] A
e ) | b 1%, ) on )
!neo- Ak et
transattionss "
L. ?—f(y toel (flwmm [] Interest L Q Exompt
2 L"-’-f{y'egv': ,.I;Poe (:leeﬁj95 3 |intereat L [} Exompt
3 Il&xr o.‘&"?.‘.'ﬁ,‘&p;.‘f“ Mone L v Exespt
& uaxcﬂu,;laﬁ:mﬁxw) [] Rent " v Enempt
5 U LN P SR st /2390 fuone ) et
& ’“P")"n'l' uu ?ﬂ . comp. A Interest 4 T Exonpt
7 mationsbank (IRA), Tamps, FL A Interest J T Exempt
L] vmﬁ“uu CIRA) New A Interest J Y Exempt
9 Nn;kiomhmk CIRA) (S) Tampa, A {Interest i T Exonpt
10 rwgm}u&un) ), A Interest J4 T Enespt
" "“"‘F‘{ lmw\ Ny A Interest 4 T Exeopt
12 ﬂms‘;w}: Credit Unfon A Interest 4 T Exewpt
] Ihén’u"g.n’h ,'l: Credit Unfon A Interest 3 T Exenpt
“* e l{m&—m stock c 0 ividend L T Exompt
15 W’u’&lﬁcrﬁ" Unfon 4 Interest X T Exempt
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Huss of Person Raporting
LAZZARA, RICHARD A.

date of Report
01/07/97

VII. ADDITIONAL INFORMATION or EXPLANATIONS. (Indicate part of Report.)

lone
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Meas of Person Baporting Sate of Bepore

'FINANCIAL DISCLOGURK REPORT LAZZARA, RICHARD A. 01/07 /97

IX. CERTIFICATION.

In complience with the provisions of 28 U.S.C. 455 and of Advisory Opinion
No. 57 of the Advisory Committee on Judiciel Activities, end to the best of my
knowledge at the time after reasoneble inquiry, I did not perform eny
edjudicatory function in any litigation during the riod covered by this report
in which I, my -gouse or my minor or dependent children had e financial
interest, as dsfined in Cenon 3C(3)(c), in the outcome of such litigation.

I certify thet ell the information given above (including information
pertaining to my spouse end minor or dependent children, if eny) is accurate,
true, end complete to the best of m{ knowledge end belief, end that eny
information not reported was withheld beceuse it met epplicuble statutory
provisions permitting non-disclosure.

I further certify that earned income from outside employment and honoraria
end the ecceptance of gifts which have en reported are in lience with the
roviaions of 5 U.8.C. epp. 7, sectiof 501 et. aeq., 5 U.S.C. 7353 and Judicial

onference reguletions. ,/
7 A
Signature _.-""::-F-""'"- | ,.-'"'"I- Date January 7, 1997
¢ T o
NOTE: ANY INDIVIDUAL WHO KNOWINGZY AND WILFULLY FALSIFIES OR FAILS TO FILE

THIS REPORT MAY BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 U.S.C. APP. 6,
SECTION 104).

FILING INSTRUCTIONS:
Meil esigned original and 3 additional copies to:

Committee on Finencial Disclosure

Administrative Office of the United States Courts
One Columbus Circle, N.E.

Suite 2-301

Washington, D.C. 20544




217

Lazzara Fam:ly

Partnership 289, 000 00

TIAA (Annuity) 8, 750 00 | Total 204, 400 00
Liabilities

Total asaeta 897, 800 00 | Net Worth 693, 500 00
Total
liabilities and 837, 300
net worth

Contingent 00 | General In-

Liabilities tormation

As endorser, Are any assets

comaker or 00 | pledged? Add NO

guarantor schedule

On leases or Are you

contracts 00 | defendant in NO
any suits or
legal actions

Legal claims Have you ever

00 | taken NO

bankruptcy?

Proviaion for

federal income 00

tax

Other special

debt []¢]
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REAL ESTATE OWNED/REAL EASTATE MORTGAGES OWED

1) RESIDENCE
Fair market value $198,000

First Mortgage due Barnett Bank
of Tampa 121,100

Home Equity Loan due Barnett Bank
of Jacksonville 10,900

2) QFFICE BUILDING (1/12 interest)
fair market value of interest $ 91,200

liability on mortgage due
Barnett Bank of Tampa based 71,800
on interest

UNLISTED SECURITIES

1) L. 0. C., Inc. $ 58,000
(Closed family corporation)

Lazzara Bulk 0il and Packaging, Inc. 58,000
(Closed family corporation)

2) Plaza Equipment Company
(Closed family corporation) 65,550

I am currently the Trustee for my son Damon's trust (he is
19 years of age). The trust has $5,580 in a money market account
at the Suncoast Schools Federal Credit Union and $35,275 in a
certificate of deposit at the same institution. I also hold
shares of stock in The Southern Company for my son under the
Florida Gift to Minors Act. The current fair market value of the
stock is $51,085. I am also the beneficiary of two life
insurance policies on my son's life with Metropolitan Life and
Nationwide Mutual. The cash value of the Metropolitan policy is
$8,700. The cash value of the Nationwide policy is $1,600. All
of these assets were derived from gifts made to my son over the
years by my parents. I am simply managing them for his benefit
until such time as he is financially mature enough to manage them
himself. Finally, my son has no debts.



Provide a complete, current financial net worth statement which itemizes in
detail all assets (including bank accounts, real estate, securities,
investments, and other financial holdings) all liabilities (including debts,
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EINANCIAL STATEMENT

NET WORTH

trusts,

mortgages, loans, and other financial obligations) of yourself, your spouse, and
other immediate members of your household.

Plan}

ASSETS LIABILITIES
Cash on hand Notes payable
and in banks 13, 000 00 | to banks 00
(average ({secured)
monthly
balance)
U.S. Gov't Notes payable
securities--add 00 | to banks 00
schedule {unsecured)
Listed Notes payable
securities~~add 181, 550 00 to relatives 00
schedule
Accounts and Accounts and
notes 00 | bills due- 600 00
receivable credit cards
Due from friend Unpaid income
or relative 00 | tax 00
Due from others Other unpaid
00 | tax and 00
interest
Doubtful Real estate
00 | mortgage 203, 800 00
payable-add
schedule
Real estate Chattel
owned-~add 289, 200 00 | mortgages and 00
schedule other liens
payable
Real estate Other debts-
mortgages 00 | itemize 00
receivable
Autos and other
personal 45, 000 00
property
Cash value
life insurance 11, 500 00
Other assets-
itemize-- IRAs 45, 000 00
Security Life-
(Deferred Comp. 14, 900 00
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American
Bar Association's Code of Professional Responsibility
calls for "every lawyer, regardless of professional
prominence or professional workload, to find some time
to participate in serving the disadvantaged.” Describe
what you have done to fulfill these responsibilities,
listing specific instances and the amount of time
devoted to each.

Both as a lawyer and judge, I have
participated in various activities designed
to educate the community about the legal
profession and the judicial system. Such
activities have included service on Law Day
committees, speaking to members of civic
clubs and organizations, speaking to students
in a classroom setting, and serving on
community discussion panels. Furthermore,
although I never belonged to any organization
which provided pro bono legal work during my
years as a practicing attorney, I would from
time to time take cases for a minimal fee.
Additionally, I was on the court-appointed
list of attorneys in both the federal and
state systems. When selected from this list,
1 would provide legal representation to
indigent criminal defendants for a reduced
fee.

The American Bar Associates Commentary to its Code of
Judicial Conduct states that it is inappropriate for a
judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or
religion. Do you currently belong, or have you
belonged, to any organization which discriminates--
through either formal membership requirements or the
practical implementation of membership policies? If so,
list, with dates of memberships. What you have done to
try to change these policies.

I have never belonged to any organization
that discriminates on the basis of race, sex
or religion.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal
courts? If so, did it recommend your nomination?

-54-
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Please describe your experience in the entire judicial
selection process, from beginning to end (including all
circumstances which led to your nomination and
interviews in which you participated).

Senator Bob Graham has impanelled a Federal
Judicial Nominating Commission to recommend
candidates to him for nomination to the
United States District Courts located in the
State of Florida. This commission
recommended me to Senator Graham for
nomination to the United States District
Court, Middle District of Florida.

In connection with this process, I was
required to fill ocut and submit to each
commission member a detailed questionnaire
designed to elicit much the same information
that is asked for in this questionnaire.
After that, I was invited to be personally
interviewed by the commission members who
reside within the Middle District. During
the course of the interview, which lasted
approximately thirty minutes and was open to
the public, the commission members asked me
in-depth and far-ranging questions designed
to determine my qualifications to be a United
States District Judge. My name, along with
the names of two other well-qualified
individuals, was then submitted to Senator
Graham.

Senator Graham then conducted personal
interviews of all three of the finalists,
after which he submitted his recommendation
to President Clinton that I be nominated for
this federal judgeship.

Following Senator Graham's recommendation to
the President, I completed and submitted
comprehensive background forms to the
Department of Justice, the American Bar
Association, and the Federal Bureau of
Investigation. I was then interviewed by
representatives of the Department of Justice,
the ABA, and the FBI and was the subject of
extensive background checks by all three of
these entities.

-55~
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Has anyone involved in the process of selecting you as
a judicial nominee discussed with you any specific
case, legal issue or question in a manner that could
reasonably be interpreted as asking how you would rule
on such case, issue, or question? If so, please
explain fully.

No.

Please discuss your views on the following criticism
involving "judicial activism.”

The role of the Federal judiciary within the
Federal government, and within society
generally, has become the subject of
increasing controversy in recent years. It
has become the target of both popular and
academic criticism that alleges that the
judicial branch has usurped many of the
prerogatives of other branches and levels of
government.

Some of the characteristics of this "judicial
activism" have been said to include:

a. A tendency by the judiciary toward
problem-solution rather than grievance-
resolution;

b. A tendency by the judiciary to
employ the individual plaintiff as a vehicle
for the imposition of far-reaching orders
extending to broad classes of individuals;

T A tendency by the judiciary to
impose broad, affirmative duties upon
governments and society:

d. A tendency by the judiciary toward
loosening jurisdictional requirements such as
standing and ripeness:; and

e. A tendency by the judiciary to
imposed itself upon other institutions in the
manner of an administrator with continuing
oversight responsibilities.

-56~
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As a state court judge for the past nine
years, 1 am keenly aware of the criticism
levied against not just federal judges but
also state judges regarding their tendency to
engage in "judicial activism"™ and to usurp
functions which, under the constitutional
doctrine of the separation of powers, are the
exclusive prerogatives of the executive and
legislative branches of government.

In my view, a judge'’s resolution of a case,
whether in the federal or state system, must
be accomplished in strict accord with the
relevant statutory provision that confers
jurisdiction to act in the case.

Accordingly, in resolving a case, a judge
must first determine whether jurisdiction has
been conferred by the legislature and whether
it has been properly invoked by the parties.
If jurisdiction or standing is lacking, the
judge is then obligated to terminate the
litigation because it is a fundamental
principle of our jurisprudence that without
jurisdiction conferred by law, a judge has
absolutely no authority to act.

Once a judge has determined that jurisdiction
has been legislatively conferred, it is
equally important that the judge, during the
dispute-resolution process, exercise that
jurisdictional authority in strict accord
with the legislative will embodied in the
statutory provision at issue. I am a firm
believer in the fundamental precepts that
legislative intent is the polestar by which a
judge must be guided in interpreting and
applying a statutory provision and that such
intent, as gleaned from a statute, is the law
which must be followed.

I also adhere to the basic proposition that
where the legislature has clearly manifested
its intent through plain and unambiguous
language, any further judicial construction
is not only inappropriate but unwarranted.

In my view, a judge who does not strictly
adhere to this fundamental principle becomes
in effect a "legislator" and risks expanding
the reach of a statute far beyond what the
legislature intended, to the detriment of the
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cornerstone of our system of constitutional
government, the doctrine of the separation of
powers.
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I. BIOGRAPHICAL INFORMATION
. 2

Full name (include any former names used).

A. Richard Caputo*

Address: List current place of residence and office

Office: 387 Wyoming Avenue, P.O. Box 2059, Kingston,

Marital Status (include maiden name of wife, or husband’'s
name). List spouse’s occupation, employer’s name and

Married to the former Rosemary Shea. She is not employed

Educatijon: List each college and law school you have
attended, including dates of attendance, degrees received,

Brown University, 1956-1960, A.B. Degree 1960
University of Pennsylvania Law School, 1960-1963,

Employment Record: List (by year) all business or profes-

sional corporations, companies, firms, or other enterprises,

partnerships, institutions and organizations, nonprofit or

otherwise, including firms, with which you were connected as
an officer, director, partner, proprietor, or employee since

My first name is Albert. Because my father’s name was the

2.

address(es).

PA, 18704-2059

3. Date and place of birth.

May 22, 1938, Portchester, New York
4.

business address(es).

outside the home.
5.

and dates degrees were granted.

LL.B. Degree 1963

6.

graduation from college.
*
same,

personnel forms called for the use of one’s first name.

I have been called Richard since childhood, and have never
used my first name, with the exception of military service where
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A. Richard caputo

1960-196 mmers: Worked as a truck driver/laborer for
R. J. Rich cConstruction Company, a residential developer
in the town of Rye, New York. The firm is no longer in

business.
August 1963-September 1964: Clerked in the law office

of Charles A. Shea, Jr., Esquire, 626 First Eastern
Bank Building, Wilkes-Barre, PA, 18701. I did research,
drafted pleadings, briefs and memoranda.

embe 64-Septe 67: Served in the United States
Air Force (JAG), Plattsburgh AFB, New York. I performed
as both trial and defense counsel in courts-martial, as
counsel in administrative elimination board hearings and
as a claims officer.

January-Septem : Served as a public defender for
Luzerne County, Pennsylvania. 1I represented indigent
defendants in criminal cases.

September 1968-Present: Principal in Shea, Shea & Caputo,
626 First Eastern Bank Building, Wilkes-Barre, PA, 18701

(1968-1982); 310 Bicentennial Building, Wilkes-Barre,
PA, 18701 (1982-October, 1994); 387 Wyoming Avenue,
Kingston, PA, 18704 (November, 1994-Present). I have
been engaged in the general practice of law with empha-
sis on construction and commercial litigation and
multiemployer pension plan law.

1973-1992: Secretary and Director of Stegmaier Brewing Company,
Wilkes-Barre, Pennsylvania

1980-Present: Assistant Secretary, McCarthy Enterprises, Inc.,
Kingston, Pennsylvania

1985-Present: Partner in Druid Associates, an investment
partnership, which owns an interest in an apartment
building in Mamaroneck, New York (Carolyn Court), and
an interest in an apartment building in Fleetwood,
New York (William Street). I am a twenty-five (25%)
percent partner in Druid Associates.

1985-Present: Assistant Secretary of Bronsberg & Hughes
Pontiac, Inc., d/b/a Wyoming Valley Motors, Larksville,
Pennsylvania

1986-Present: Partner in Alafaya Associates, an investment
partnership, which owns an interest in an apartment
building in Fleetwood, New York (William Street). I am
a sixteen and two-thirds (16 2/3%) percent partner in
Alafaya Associates.



A. Richard caputo

88-1992: Director of Unifax, Inc. (now US Foodservice, Inc.),
Wilkes-Barre, Pennsylvania

1990-Present: Assistant Secretary of Middle Road Development
corp., Kingston, Pennsylvania

1990-Present: Assistant Secretary of Magicorp, Inc.,
Kingston, Pennsylvania

1990-Present: Assistant Secretary of Plainco, Inc.,
Kingston, Pennsylvania

1990-Present: Assistant Secretary of Forsuns, Ltd.,
Kingston, Pennsylvania

1990-Present: Assistant Secretary of Robbins Door & Sash
Company, Kingston, Pennsylvania

1991-Present: Director and Vice-President of Maplemoor,
Inc., Lehman, Pennsylvania

1994-Present: Director and Secretary/Treasurer of The
Luzerne Foundation, a community foundation,
Wilkes-Barre, Pennsylvania

7. Miljtary Service: Have you had any military service? If so,
give particulars, including the dates, branch of service,
rank or rate, serial number and type of discharge received.

Yes.

September 2, 1964, through September 1, 1967, U.S. Air Force
(JAG) -~ First Lieutenant, promoted to Captain March 2, 1966
Inactive Reserve from September 2, 1967 through September 27,
1973

Serial Number: FV 3106149

Honorably Discharged September 27, 1973

8. Honors and Awards: List any scholarships, fellowships, hon-
orary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

None.

9. Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are or
have been a member and give the titles and dates of any
offices which you have held in such groups.

American Bar Association
Pennsylvania Bar Association

-3 =



A. Richard Caputo

Federal Bar Association
Luzerne County Law & Library Association (Luzerne County
Bar Association)
Member, Committee on Unauthorized Practice
Member, Committee on Continuing Legal Education
Member, Third Circuit Judicial conference

other Memberships: List all organizations to which you
belong that are active in lobbying before public bodies.
Please list all other organizations to which you belong.

Lobbying:

Except for the American Bar Association, I am not aware
that I belong to any organization which is active in
lobbying before public bodies.

Other organizations to which I belong:

Huntsville Golf Club - Bylaws attached as Exhibit "i"

The Luzerne Foundation

Westmoreland Club - Bylaws attached as Exhibit "2©

Wyoming Valley Country Club - Bylaws attached as
Exhibit "3"

Court Admissions: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Supreme Court of the Commonwealth of Pennsylvania,
April 27, 1964

Luzerne County Court, February 27, 1964

United States District Court for the Middle District of
Pennsylvania, October 26, 1967

United States District Court for the Eastern District of
Pennsylvania, April 4, 1996

United States Court of Appeals for the Third circuit,
March 19, 1970

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply one copy of all pub-
lished material not readily available to the Committee.
Also, please supply a copy of all speeches by you on

issues involving constitutional law or legal policy. If
there were press reports about the speech, and they are
readily available to you, please supply them.

None.

.
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14.

15.

16.

17.

A. Richard Caputo

Health: What is the present state of your health? List
the date of your last physical examination.

on October 16, 1993, I suffered a heart attack.
Oon October 25, 1993, I had coronary artery bypass surgery
which involved three (3) grafts. I was hospitalized at
Wilkes-Barre General Hospital, Wilkes-Barre, Pennsylvania
from October 16, 1993, to November 1, 1993. I began to work
in January, 1994, on a part-time basis and resumed full-time
practice in April, 1994. I have recovered and function as
well as before the episode and surgery.

Since October, 1993, examinations are ongoing every
three (3) to five (5) months.

Judicial Office: State (chronologically) any judicial
offices you have held, whether such position was elected or
appointed, and a description of the jurisdiction of each
such court.

None.

: If you are or have been a judge, provide:
(1) citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or
where your judgment was affirmed with significant criticism
of your substantive or procedural rulings; and (3) citations
for significant opinions on federal or state constitu-
tional issues, together with the citation to appellate court
rulings on such opinions. If any of the opinions listed
were not officially reported, please provide copies of the
opinions.

Not applicable.

Public office: State (chronologically) any public offices
you have held, other than judicial offices, including the
terms of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

1968-1974 - Member of Fairview Township Zoning Commission
Appointed by the Board of Supervisors of Fairview Township.
This was a non-paying position. I have never run for public
office.

Career:
a. Describe chronologically your law practice and
experience after graduation from law school

including:

-5=
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A. Richard Caputo

1. whether you served as clerk to a judge, and
if so, the name of the judge, the court, and
the dates of the period you were a clerk; No.

2. whether you practiced alone, and if so,
the addresses and dates; No.

3. the dates, name and addresses of law firms
or offices, companies or governmental agencies
with which you have been connected, and the
nature of your connection with each;

August 1963-September 1964: Charles A. Shea, Jr., Esquire
626 First Eastern Bank Bldg., Wilkes-Barre,

Pennsylvania, 18701; research, drafting pleadings,

briefs and memoranda.

September 1964-September 1967: U.S. Air Force (JAG),
Plattsburgh AFB, New York; trial and defense counsel.

Januarv-September 1968: Public Defender for Luzerne
County; represented indigent defendants in criminal
cases.

eptembe -present: Shea, Shea & Caputo, 626

First Eastern Bank Building, Wilkes-Barre, PA, 18701
until 1982; 310 Bicentennial Building, Wilkes-Barre,

PA, 18701 until October, 1994; and, 387 Wyoming Avenue,
Kingston, PA, 18704 from October, 1994 to present,
office principal; general practice with emphasis on
construction and commercial litigation and multiemployer
pension plan law.

b. 1. What has been the general character of your law
practice, dividing it into periods with dates,
if its character has changed over the years?

1963-4: Research, drafting of briefs, memoranda and
pleadings in civil matters

1964-7: Trial and defense counsel in six (6) General
Courts-martial (criminal), ten (10) Special Courts-
martial (criminal), and in excess of 20 Administrative
Elimination Review Hearings (civil)

1967-9: Criminal trials, extensive work on numerous
federal actions for collection of pension contributions,
research, memoranda, briefs, pleadings and motions

-pres : General practice, litigation and arbi-
tration, multiemployer pension plan law, construction law

-6=
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A. Richard caputo

2. Describé your typical former clients and mention
the areas, if any, in which you have
specialized.

cl ts:

A multiemployer pension plan; several contractors;
numerous small businesses; and numerous individuals
and families from all walks of life.

ec at 5

General practice with emphasis on commercial litigation;
construction contract disputes; federal law relating to
multiemployer pension plans.

c. 1. Did you appear in court freguently,
occasionally, or not at all? If the frequency
of your appearances in court varied, describe
each such variance, giving dates.

For the past fifteen (15) years, I have appeared in
court six (6) to ten (10) times annually. From 1967
to 1980, I appeared in court more frequently, viz twelve
(12) to eighteen (18) times annually.

2. What percentage of these appearances was in:

(a) federal courts; 70%
(b) state courts of record; 30%
(c) other courts. N/A

3. What percentage of your litigation was:

(a) civil; 99%
(b) criminal. 1%

4. State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

Approximately thirty-six (36). I approximate
because as a public defender I cannot recall the exact
number. I know I had at least ten (10) Jjury trials and
ten (10) non-jury trials. Therefore, I am certain of at
least sixteen (16) trials to verdict or judgment. 1In
all but two (2), I was sole or chief counsel.
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A. Richard caputo

5. What percentage of these trials was:

(a) Jury; 52.8%
(b) non-jury. 47.2%

18. Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations,
if the cases were reported, and the docket number and date
if unreported. Give a capsule summary of the substance of
each case. Indentify the party or parties whom you
represented; describe in detail the nature of your partici-
pation in the litigation and the final disposition of the
case. Also state as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

. (c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

15 akela ol District Authorit akeland Scho
District v. The Sutter Corporatijon: Albert A. Miller, t/a Phoenix
Roofing and Supply Company and Albert Miller, individually;

Ce C [o) on; Be te Clauss & tners and Jose
Bianca, Jr., Civil Action No. 190 September Term 1979 (lLackawanna
County Court of Common Pleas).

In this case, I represented defendant, The Sutter
Corporation, a general contractor who contracted with plaintiffs
to build a new high school according to the plans and specifica-
tions of the defendant architects, Bellante Clauss & Partners and
Joseph Bianca, Jr. Sutter entered into a contract with
defendant, Albert A. Miller t/a Phoenix Roofing, to install the
roof and defendant, Albert A. Miller t/a Phoenix Roofing, pur-
chased the roofing products from defendant, Celotex Corporation.

The school was constructed by Sutter, the Celotex built-up
roof installed by Miller, t/a Phoenix Roofing, and shortly
thereafter, and while students were in attendance, the roof began
to leak profusely. Ultimately, the roof failed, and it was
replaced by the plaintiffs with a rubber roof at a cost some
seven (7) times the amount of Sutter’s agreement with Miller, t/a
Phoenix Roofing.



A. Richard caputo

Action was instituted against the defendants on the theories
of breach of warranty and negligence. Defendant, Bianca, settled
immediately and secured a joint tortfeasor release. All other
defendants answered and cross claimed against each other.

The case was tried before a jury. The trial lasted three
(3) weeks, at the end of which the jury returned a verdict in
excess of $900,000.00 against Sutter (34%) Miller, t/a Phoenix
Roofing (33%), Celotex (32%) and Bianca (1%).

After an appeal was filed, the case was settled.

My involvement was as sole counsel for defendant, Sutter.

The trial preparation was extensive and involved four (4) experts
on built-up roofing. My preparation for their cross examinations
involved educating myself about a myriad of technical data con-
cerning built-up roofing and the careful review of the reports of
the experts. The other preparation related to the engineering
involved in the parapet wall design and the connections of the
structural steel at the top of the building.

(a) 1982.

(b) The Honorable John J. Cottone
Judge of the Court of Common Pleas of Lackawanna County

(c) Counsel for defendant, Miller, t/a Phoenix Roofing
Company

James E. O’Brien, Sr., Esquire (deceased) -
Kennedy, O’Brien, McCormack & Mulcahey

Suite 700 Scranton Life Building

538 Spruce Street

Scranton, PA 18503-1808

(717) 342-0151

Counsel for defendant, Celotex Corporation

Christopher K. Walters, Esquire
Reed Smith Shaw & McClay

2500 One Liberty Place
Philadelphia, PA 19103-7301
(215) 851-8100

-9=



A. Richard caputo

counsel for defendant, Joseph Bianca, Jr.

James M. Howley, Esquire

Scanlon, Howley, Scanlon & Doherty
321 Spruce Street

Scranton, PA 18503

(717) 946-7651

Opposing Counsel: James A. Kelly, Esquire
1500 South Webster Avenue
Scranton, PA 18501
(717) 346-1735

John Krisa, Esquire

Krisa, McDonough & Cosgrove
Route 6

Blakely, PA 18447

(717) 383-3205

Trus ;ggg f_the Anthracite Health and Welfare Fund v. El e Coal
Corporation, Civil Action No. 71-46 (M.D.Pa.), 355 F.Supp. 510
(M.D.Pa.), arff'd by judgment order sub nom., Savitsky v. Blue

Coal Corp., 485 F.2d 681 (3d cir. 1973).

This was a case in which my client, the plaintiffs,
Trustees of the Anthracite Health and Welfare Fund, a
multiemployer pension fund, brought suit against the defendant,
Blue Coal Corporation, to recover contributions alleged to be due
the plaintiffs. Defendant was obligated to make pension contri--
butions to the plaintiffs on the basis of anthracite (coal) it
“produced for use or for sale."

Defendant had purchased discolored anthracite from a third
party which was not a party to the collective bargaining agree-
ment which required parties such as the defendant to contribute a
per ton royalty contribution to plaintiffs on anthracite the
party "produced for use or for sale."” The discolored coal had
been processed through the third party’s preparation plant and
was saleable as coal, but because of its color, it would not
bring the price of non-discolored coal. After defendant pur-
chased the coal, it ran it through its processing plant with its raw
coal, and as a result, blended it with a non-discolored product
thereby reducing its notoriety. The defendant did not pay plain-
tiffs a royalty on the quantity of purchased discolored coal
although it did pay on the finished coal with which it was
blended in the process mentioned above. Plaintiffs brought an
action seeking the royalty contributions on the discolored coal
on the theory it had been produced for use or sale by the
defendant.

~10=
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The case was tried before a judge without a jury, and the
court determined that plaintiffs were not entitled to recover
because the subject coal had already been "produced for use or
for sale" before it arrived at defendant’s plant. The court said
subsequent processing was irrelevant. I was sole counsel
for plaintiffs.

The case was appealed, and the decision was affirmed without
opinion.

This case is significant in that it set a precedent in the
anthracite industry with respect to the point at which
"production for use or sale" occurs and hence when more impor-
tantly in cases such as this, whether a contribution is due.

(a) 1972.

(b) The Honorable Malcolm Muir 3
Judge of the United States District Court for the
Middle District of Pennsylvania

(c) Opposing Counsel: James E. O’Brien, Sr., Esquire

(deceased)

Kennedy, O’Brien, McCormack &
Mulcahey

Suite 700 Scranton Life Building

538 Spruce Street

Scranton, PA 18503-1808

(717) 342-0151

3. H._Eugene Wagner v. Corey E, Wagner, et al., Civil No. 27
of 1972 (Luzerne County Court of Common Pleas); No. 611 of 1974

(Supreme Court of Pennsylvania, Eastern District); 466 Pa. 532,
353 A.2d 819 (1976).

This was a suit by a father against his children to establish
his claim to ownership of the stock of a corporation. He had,
through his attorney, formed a corporation which bought a piece
of real estate, its sole asset, and subsequently informed his
children that he was making a gift of the corporation to them.

He instructed his attorney to issue the stock certificates to the
children. This was never done in completed fashion, and a year
later, the father brought the suit and the children defended on
the basis that the complete gift had been made. I represented
the children and the case was tried in the Luzerne County Court
of Common Pleas in equity before The Honorable Bernard J.
Brominski, P.J. Judge Brominski found for my clients, the
Defendants. The Court en Banc overruled the Plaintiff’s
exceptions. On appeal, the Pennsylvania Supreme Court affirmed.
The decision is reported in 466 Pa. 532, 353 A.2d 819 (1976).
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This case is significant because it presented the difficult
problems of having to represent children who were being sued by a
parent. These children were people who had, throughout their
childhood, and most of their adult lives, been extremely close to
their father. The series of cases involved in the complete sce-
nario were the domestic breakup of the mother and father; the
dissolution of the family construction business; the upsetting
of liens of the Small Business Administration wrongfully extended
by the father to the assets of the family business as well as the
corporation, the subject of the foregoing suit; the accounting by
the father of the business of the family partnership
(construction business); and proceedings before the United States
Tax Court. The emotional problems occasioned by such litigation
were, of course, delicate. The handling of legal problems with
the undercurrent of family disharmony was significant in my
development as a lawyer.

(a) 1972-4.

(b) The Honorable Bernard J. Brominski (Trial Judge)
The Honorable Richard L. Bigelow (deceased)
The Honorable Robert J. Hourigan (deceased)
The Honorable Peter P. Olszewski (now a Judge of the
Superior Court of Pennsylvania)
The Honorable Bernard J. Podcasy
The Honorable Arthur D. Dalessandro
Luzerne County Court of Common Pleas en Banc
and Supreme Court of Pennsylvania, Eastern District

(c) Opposing Counsel: William J. Taylor, Esquire
Taylor & Taylor
Suite 811
Ten Penn Center Plaza
1801 Market Street
Philadelphia, PA 19103
(215) 568-2644

Lawrence I. Washor, Esquire
address unknown

4. Cconmm th_of Pennsylvan v. Gregory Reap, No. 675 of
1984, No. 676 of 1984 (Luzerne County Court of Common Pleas).

In this case, I represented a twenty-two (22) year old
defendant accused of aggravated assault and battery and simple
assault. The facts of the case are typical. Four (4) young men
were out drinking at a local singles bar. When they spoke to two
(2) young women, who they thought were unescorted, their spouses
suddenly appeared. Words ensued and all parties were asked to
leave. The controversy continued in the parking lot and onto the
highway, where threats and challenges resulted in the vehicles

-12-
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stopping and a physical confrontation taking place. The defendant
and his three (3) male friends were pitted against the two (2)
husbands, each of whom was bigger and stronger than the defendant
and his friends. The defendant said that in order to protect one
(1) of his friends, he hit one (1) husband on the head with a
rock. This resulted in a serious head wound and other injuries.
The other husband was beaten about the head and face with fists.
The defendant and his friends suffered minor injuries.

The defendant and two (2) of his friends were tried
before a jury and convicted after four (4) days of trial. An
unsuccessful appeal followed, and the defendant, who had no prior
record, was sentenced to ten (10) years probation and ordered to
pay restitution.

I acted as chief trial counsel and prepared all defense
wvitnesses. I also prepared the cross examinations of the
prosecution witnesses, which involved the review of extensive
prior testimony.

(a) 1985.

(b) The Honorable Arthur D. Dalessandro
Judge of the Court of Common Pleas of Luzerne County

(c) Co-Counsel: Cynthia A. Smith, Esquire (now by
marriage Cynthia A. Muroski, Esquire)
Shea, Shea & Caputo
387 Wyoming Avenue
P.O. Box 2059
Kingston, PA 18704
(717) 288-5020

opposing Counsel: Joseph G. Albert, Esquire
Albert, Dingle, Russin,
Sklarosky, Sieminski & Kamage
1575 Wyoming Avenue
Forty Fort, PA 18704
(717) 283-1200

5. Leo R. Corgan v. Kingston Metal Specjalties Co,, William
Dickson, Jr,, Robert Oeller and Jeff Dickson, Civil Action No.

352~-C of 1987 {Luzerne County Court of Common Pleas).
I represented the plaintiff who brought suit against the

defendants to recover damages for cutting down some ninety (90)
mature trees on the plaintiff’s property.

-13-
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Defendant, Kingston Metal Specialties, owned by the Dicksons,
was a land owner which adjoined the plaintiff’s property.
Defendants’ property was higher than plaintiff’s and was visible
in the winter from an expressway artery serving the largest con-
centration of population in the county. In the spring and summer,
the mature trees on plaintiff’s land obscured the view of
defendants’ business establishment from that road. The
defendants, claiming they did not know it was plaintiff’s land,
entered the land and cut down some ninety (90) mature trees.

Because of the intentional acts of the defendants, the
plaintiff also sought punitive damages.

The case was tried before a jury. I acted as chief counsel.
The jury returned a verdict for the plaintiff for both damages
and punitive damages in the amount of $15,000.00 and $780.00,
respectively.

There were several damage theories viz diminishment of value
of the real estate, loss of the value of the trees, replacement
cost as a measure of damages, damages for the trespass and
whether exemplary damages were appropriate. There were expert
witnesses on land value and tree replacement cost.

I mention this case because it involved a dispute about
fundamental real property rights.

(a) 1990.

(b} The Honorable Bernard C. Brominski
Judge of the Court of Common Pleas of Luzerne
County

(c)} Co-counsel: J. Thomas Shea, Esquire (deceased)
Shea, Shea & Caputo

Opposing Counsel: Charles A. Shaffer, Esquire
Mahler, Shaffer & Pugliese
541 Pierce Street
Kingston, PA 18704
(717) 283-1800
Counsel for Kingston Metal
Specialties Company and Dicksons

Charles R. Coslett, Esquire
COSLETT & COSLETT

312 Wyoming Avenue
Kingston, PA 18704

(717) 288-4517

Counsel for Oeller

-14~
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6. Dpivision Two, Inc, v. Linde Enterprises, Inc., Civil

Action No. 86~0942 (M.D.Pa.).

In this case, I represented the plaintiff, Division Two,
Inc., a dewatering contractor from Denton, Maryland. Plaintiff
brought an action against the defendant, a Pennsylvania utilities
contractor, for the balance due on a contract to dewater a site
for the defendant. The defendant counterclaimed for defective
performance and fajilure to cure. The counterclaim exceeded the
claim ($75,000.00 to $126,481.00).

The case was tried before a jury in May, 1987. I acted as
sole counsel. My involvement was trial preparation as well
as the conduct of trial. Preparation included preparing
witnesses, reviewing and learning technical data regarding the
dewatering process, the design of the dewatering holes and the
preparation of cross examinations of defendant’s witnesses
including an expert on dewatering. The case also involved a
parol evidence issue, since the defendant sought to introduce evi-
dence at variance with the written agreement between the parties.
The parol evidence issue was resolved favorably by the court.

After a four (4) day trial, the jury returned a verdict in
favor of plaintiff of $56,250.00 and in favor of the defendant on
the counterclaim of $18,618.00. No appeal was taken.

(a) 1987.

(b) The Honorable William J. Nealon
Judge of the United States District Court for the Middle
District of Pennsylvania

(c) Opposing counsel: Raymond P. Wendolowski, Esquire
Koff, Wendolowski, Ferguson & Mangan
22 East Union Street
Wilkes~Barre, PA 18701
(717) 822-5600

7. Unigraphic-Color Corporation v. Mobil 0il Corporatjon and
[o) i {s) , Civil Action No. 1675-C of 1985
(Luzerne County Court of Common Pleas)

This was a jury trial in which I acted as chief trial
counsel. The case involved a claim against Mobil 0il and its
distributor for breach of warranty, product liability and
negligence. The plaintiff was a printing company, and it intro-
duced the Defendant Mobil’s o0il product into two (2) of its large
printing presses. The presses had thousands of moving parts
which required constant lubrication. The presses, which were of
superior quality in the industry, began to experience mechanical

=15~



240

A. Richard caputo

failures and breakdowns. In fact, the failures and breakdowns far
exceeded what could be considered normal experience. Further
complicating the process was the fact that the printed product
produced in the presses became inferior and unclear. When a tar-
like substance was discovered in the oil in the presses, the
plaintiff sought to establish that Mobil oil was contaminated
with asphalt, and that the oil had been delivered in that
condition.

After a trial of approximately two (2) weeks and the
testimony of several witnesses, including two (2) expert wit-
nesses in the field of spectography, an engineer who expressed
the opinion that the contiminated oil caused the catastrophic
failure of the presses, and an engineer who was an expert on the
maintenance of operation of these particular presses, the jury
returned a defense verdict.

My preparation in this case involved becoming familiar
with a voluminous maintenance manual for the presses, as well as
the cross examinations of the experts in spectography and the
maintenance and operation of the presses.

(a) 1988.

(b) The Honorable Gifford R. Cappellini
Judge of the Court of Common Pleas of Luzerne County

(c) Co-Counsel: Charles A. Shea, III, Esquire
- Shea, Shea & Caputo
387 Wyoming Avenue
P.O. Box 2059
Kingston, PA 18704
(717) 288-5020

opposing Counsel: Edward F. Mannino, Esquire
Mannino Griffith, P.C.
2400 One Commerce Square
Philadelphia, PA 19103
(215) 851-6300

Thomas J. Elliott, Esquire

Elliott, Reihner, Siedzikowski,
North & Egan, P.C.

Union Meeting Corporate Center V

925 Harvest Drive

Blue Bell, PA 19422

(215) 977-1000

-16~-
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8. Interfacts America, Inc. v. Dr. Jalal B. Fatemi, civil
Action No. 85-0609 (M.D.Pa.).

I was chief counsel for a plaintiff, private investigator,
wvhich brought suit against a client for the payment of fees for
services performed. The defendant, while not denying the engage-
ment, disputed the extent of services provided and contended
nothing was due.

The facts revealed the defendant engaged plaintiff to find
his children, whom he advised had been kidnapped by his wife with
vhom he was having domestic difficulties. The plaintiff’s people
performed investigative services such as surveillance, record
checking, personal inquiries and other related activities. The
performance of these services took them from Wilkes-Barre,
Pennsylvania, to Baltimore, Maryland, to Savannah, Georgia.
Unfortunately, the plaintiff never found the defendant’s
children. The contract between the parties was oral and provided
for the payment of services at hourly rates regardless of whether
or not the children were found.

The case was tried before a jury which, after three (3) days
of trial, returned a verdict in favor of the plaintiff for
approximately fifty percent (50%) of the amount claimed.

My involvement in the case consisted of discovery, the review
of my client’s billing records and time records, the preparation
of plaintiff’s witnesses and the preparation of cross examina-
tions of defendant and his witnesses.

(a) 1986.

(b) The Honorable William J. Nealon
Judge of the United States District court for the
Middle District of Pennsylvania

(c) Opposing Counsel: Arthur L. Piccone, Esquire
Ronald V. Santora, Esquire
Hourigan, Kluger, Spohrer &
Quinn, P.C.
700 Mellon Bank Center
8 West Market Street
Wilkes-Barre, PA 18701
(717) 825-9401

9. The Sutter Corporation v. Girard Bank, Civil Action

No. 82~C of 1980, (Luzerne County Court of Common Pleas).
In this case, I represented the plaintiff, a general

contractor, who brought suit against Girard Bank to recover for
the balance due plaintiff for the construction of an office

-17-
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building in Wilkes-Barre, Pennsylvania. The plaintiff had a
construction agreement with the owner, who never paid the balance
due on the contract, and ultimately sought bankruptcy protection.
Defendant, Girard Bank, had entered into a loan agreement with
owner to provide owner the funds to construct the building. The
construction agreement was in the amount of $1,730,000.00 and the
loan agreement was for $1,600,000.00. The plaintiff was not a
party to the loan agreement. The defendant, Girard Bank, drafted
and caused the owner and the contractor to execute a document
providing for the assignment, at Girard’s option, of the con-
struction contract to Girard. All payments to plaintiff were
made by Girard; Girard failed to require owner to deposit
sufficient funds in excess of the loan commitment of
$1,600,000.00 to build the building, despite a reguirement in the
loan agreement to do so; Girard contracted with plaintiff’s sub-
contractors to do work on the building, bypassing the plaintiff’s
contractual relationship with those subcontractors; and, Girard
failed to pay plaintiff, despite Girard’s inspecting architect’s
commitment to pay for all work and change orders if the plaintiff
would complete the project.

Girard contended it had not triggered the assignment
because it had not given written notice it was doing so. Plain-
tiff arqued that by its actions, Girard had indeed triggered the
assignment and stood in the shoes of the owner. Girard also con-
tended its inspecting architect was not its agent and that it was
therefore not bound by what he said.

The case was tried before a jury in November, 1994. At the
conclusion of five (5) days of trial, the jury returned a verdict
for the plaintiff on all theories of liability, namely:

(a) Girard exercised its rights of assignment, took over the con-
struction contract, and breached it by its failure to pay; (b)
the architect was the agent of Girard, promised payment, and
Girard was bound to pay; (c) Girard made material misrepresenta-
tions to plaintiff and was liable therefor; and, (d) Girard
intentionally interfered with the contractual relations between
the plaintiff and its subcontractors.

I acted as chief trial counsel. I prepared all witnesses for
the plaintiff and the cross examination for each defense witness.
Preparation involved becoming completely familiar with the operative
contracts, the job conference minutes, the payment requisitions
and correspondence.

The Superior Court of Pennsylvania reversed on the basis of
the lower court’s denial of defendant’s pretrial motion for non
pros. A petition for allowance of appeal to the Supreme Court of
Pennsylvania was denied.

(a) 1994.
{(b) The Honorable Hugh P. Mundy
Judge of the Court of Common Pleas of Luzerne County

~18-
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(c) Co-counsel: Joseph A. Dente, Esquire
Shea, Shea & Caputo
387 Wyoming Avenue
P.O. Box 2059
Kingston, PA 18704
(717) 288-5020

Opposing Counsel: James C. Ingram, Esquire
Michael K. Sullivan, Esquire
Drinker, Biddle & Reath
1345 Chestnut Street
Suite 1100
Philadelphia National Bank Bldg.
Philadelphia, PA 19107
(215) 988-2700

10. Frank J. Valvanpo and Pamela B. Valvano, his wife v.

Joseph E. Galardi_and Xaye L., Galardi, his wife, Civil No. 48 of
1984 (Lackawanna County Court of Common Pleas), arff’d, Frank J,
v s _wife v.

Kaye L. Ga g;g;, his w;: 363 Pa.Super. 584, 526 A.2d 1216
(1987) .

In this case I was sole counsel representing a husband and
wife who were defendants in an action for specific performance of
an agreement to provide a right-of-way.

The defendants entered into an agreement to buy ten (10)
acres of thirty (30) which were owned by the plaintiffs. An
agreement of sale was prepared by a broker, signed by the defen-
dants and submitted to plaintiffs who rejected the agreement and
offered an amendment to the agreement which was signed by the
plaintiffs and the male defendant only. The amendment provided
an option to the defendants to buy the remaining twenty (20)
acres within two (2) years, and it provided for a right-of-way to
plaintiffs in the event the option was not exercised. The trans-
action of purchase closed, the two (2) years expired, and the
defendants did not exercise the option. Thereafter, the defen-
dants refused access to the plaintiffs, and the plaintiffs
brought an action for specific performance of the agreement and
the amendment to agreement. The female defendant testified she
was not aware of the amendment until two (2) years after closing.

The plaintiffs contended that the defendants performed the
amendment by closing the transaction and thereby acknowledging de
facto the terms of the agreement. They contended that part per-
formance took the matter outside of the Statute of Frauds.
Defendant contended that the Statute of Frauds prevented the
action for specific performance of the right-of-way because the
female defendant never executed the agreement or the amendment to
the agreement,
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The trial judge, sitting without a jury, in equity, agreed
with the plaintiffs and entered a decree of specific performance.
The defendants appealed, and the lower court was affirmed.

The trial of this case presented issues of credibility as
well as issues of law. The court simply did not believe the
female defendant on the issue of her awareness of the amendment.
It was my contention that the failure of execution by a wife in
these circumstances violated the Statute of Frauds and did not
permit the forced performance of the amendment against her.
Neither court agreed with me.

(a)
(b)

(c)

1987.

The Honorable James Munley
Judge of the Court of Common Pleas of Lackawanna
County

opposing Counsel: William J. Oliver, Esquire
(deceased)
Oliver, Price and Rhodes
Suite 300 - 200 Penn Avenue
P.0O. Box 1409
Scranton, PA 18501
(717) 343-6581

For further reference, I include the following list of judges
and counsel with whom I have been involved in various matters in
the past two (2) years:

1.

Michael Beltrami, Esquire
1110 South Church Street
Hazleton, PA 18201

(717) 459-1491

Martin J. Cerullo, Esquire
CERULLO, DATTE & WALLBILLICH, P.C.
Second Street & Laurel Boulevard
P.0. Box 450

Pottsville, PA 17901

(717) 622-0767

Ruth S. Borland, Esquire
BORLAND & BORLAND

Suite 1100, PNC Bank Building
69 Public Square
Wilkes-Barre, PA 18701

(717) 822-3311
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4. Morton F. Daller, Esquire
DALLER, GREENBERG & DIETRICH
Valley Green Corporate Center
7111 Valley Green Road
Fort Washington, PA 19034
(215) 836-1882

5. Michael B. Sacks, Esquire
10 Fairfield Drive
Short Hills, NJ 07078
(215) 912-9679

6. George A. Spohrer, Esquire
400 Third Avenue
Suite 101
Kingston, PA 18704
(717) 287-1156

7. The Honorable William J. Nealon
United States District Court for
the Middle District of Pennsylvania
235 North Washington Street
P.0O. Box 1148
Scranton, PA 18501
(717) 344-9619

8. The Honorable Edwin M. Kosik
United States District Court for
the Middle District of Pennsylvania
235 North washington Street
P.0. Box 1148
Scranton, PA 18501
(717) 344-2124

9. The Honorable Thomas I. Vanaskie
United States District Court for
the Middle District of Pennsylvania
235 North Washington Street
P.O. Box 1148
Scranton, PA 18501
(717) 344-0125

10. The Honorable Correale F. Stevens
Luzerne County Court of Common Pleas
200 North River Street
Wilkes-Barre, PA 18711
(717) 825~1723

-21-
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19. Lega) Activities: Describe the most significant legal
activities you have pursued, including significant litigation
which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation in
this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been waived.)

1. Interpational Union of United Brewery, Flour, Cereal,
Soft Drink and Distillery Workers of America, AFL-CIO, et al. V.
Stegqmajer Brewing Company, et al., civil No. 70-556 (M.D.Pa.).

This case involved a suit by a decertified bargaining agent
of a bargaining unit comprised of two (2) local breweries to com-
pel arbitration toward the termination of the employee benefit
plan theretofore established and maintained by the employers and
the decertified bargaining agent. I represented one (1) of the
breweries, the Stegmaier Brewing Company, which was also one (1)
of the defendants.

In addition to the facts revealed by the foregoing paragraph,
a new bargaining agent had been certified by the N.L.R.B. and on
the defendants’ Motion for Summary Judgment the question was
whether the new bargaining agent should be substituted, as a
matter of law, on the panel of fund trustees in the place of the
decertified bargaining agent as the representative of the employ-
ees thereon within the meaning of §302 of the National Labor
Relations Act, as amended, 29 U.S.C. §186.

I argued on ‘behalf of the defendant company and contended
that the newly certified union should be substituted in place of
the old union for purposes of representing the employee interests
on the governing body of the jointly administered pension trust
and that, consequently, the plaintiffs had no standing to compel
arbitration. This position was sustained and a summary judgment
was granted by Judge Muir. An appeal to the Third Circuit
followed, but subsequent to the submission of briefs and
appendices, the appeal was abandoned.

I view this case as significant because it concerned a point
of federal labor law not theretofore directly decided, viz: by
what authority could it be said that a newly certified bargaining
agent represented retired personnel as a trustee of a jointly
administered trust when the authority conferred on it as a bar-
gaining agent under the Act did not extend to retired personnel.
The resolution of the issue involved the determination of the
extent of that authority in the newly certified bargaining agent
under the federal common law of collective bargaining agreenments,
not under federal statutory law.

(a) 1970-1.
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(b) The Honorable Malcolm Muir
Judge of the United States District Court for the Middle
District of Pennsylvania

(c) Co-counsel: S. Keene Mitchell, Esquire (deceased)
Edward Darling, Esquire (deceased)
Darling, Mitchell & Schooley
Mellon Bank Center
Wilkes~-Barre, PA 18701
(717) 822-8195

Allan M. Kluger, Esquire

Hourigan, Kluger, Spohrer & Quinn, P.cC.
700 Mellon Bank Center

8 West Market Street

Wilkes~Barre, PA 18701

(717) 825-9401

Alan R. Howe, Esquire
530 Park Avenue

Unit 205

P.0O. Box 34

Scotch Plains, NJ 07076
(908) 322-8184

Opposing Counsel: Bernard N. Katz, Esquire
Meranze and Katz
12th Floor
Lewis Tower Building
N.E. Corner 15th and Locust Street
Philadelphia, PA 19102-3977
(215) 546-4183

2. commonwealth of PA v. Chas. S. Grucella, Criminal No.
1343 of 1967, (Luzerne County Court of Common Pleas).

Upon the election of a new District Attorney in Luzerne
County, the successful candidate hired seven (7) assistants,
three (3) of whom were immediate past members of the staff of the
Public Defender of Luzerne County. Since in excess of twenty-
tfive (25) cases wherein the defendants were represented by the
Public Defender’s Office were to be tried in the first term of
Criminal Court handled by the new District Attorney, the question
wvas presented as to whether or not the foregoing facts did not
present such an appearance of a conflict of interest, if not an
actual conflict in some cases, sufficient to cause the disquali-
fication of the entire District Attorney’s staff from prosecuting
the cases where the defendants were represented by the Public
Defender.
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In advance of the commencement of the new term of Criminal
Court, we of the Public Defender’s Office filed a motion to
disqualify the District Attorney and his staff from prosecuting any
cases against defendants represented by the Public Defender’s
Office.

I argued the case for the Public Defender’s Office before the
Court of Common Pleas of Luzerne County en Banc. The Court en
Banc ultimately decided the matter adversely to the position I
advanced on behalf of the Public Defender, two (2) members dis-
senting (3 to 2). An unsuccessful appeal later followed.

I view this case as significant because it presented a ques-
tion of the public confidence in a public official on the one
hand and the integrity of the prosecutorial system as it related
to Public Defender clients, present and future, on the other.

(a) 1968.

(b) The Honorable Bernard C. Brominski
The Honorable Richard L. Bigelow (deceased)
The Honorable Jacob Schiffman (deceased)
The Honorable Robert J. Hourigan (deceased)
The Honorable Peter P. Olszewski (now a Judge of the
Superior Court of Pennsylvania)
Luzerne County Court of Common Pleas en Banc

(c) Co-counsel: William R. Keller, Esquire
1111 Mellon Bank Center
8 West Market Street
Wilkes-Barre, PA 18701
(717) 822-6138

Peter J. Webby, Esquire (deceased)
Northeastern Bank Building
Wilkes-Barre, PA 18701

(717) 824-3161

John E. O’Connor, Esquire
1460 Wyoming Avenue

Forty Fort, PA 18704
(717) 288-6441

Joseph C. Giebus, Esquire
2 Oakwood Drive
Laflin, PA 18702

opposing counsel: The Honorable Patrick J. Toole
President Judge
Luzerne County Court of Common Pleas
Luzerne County courthouse
200 North River Street
Wilkes-Barre, PA 18711
(717) 825-1667
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Blythe H. Evans, Jr., Esquire
1013 PNC Bank Building

69 Public Square
Wilkes~Barre, PA 18701

(717) 825-6601

S. Keene Mitchell, Esquire (deceased)
Darling, Mitchell & Schooley

Mellon Bank Center

Wilkes-Barre, PA 18701

(717) 822-8195

3. . G is fs) s
e e e e

apd Welfare Fund v. Gil-Pre Corporation, Civil No. 86-1363
(M.D.Pa. 1986); c

the cit d We
Health and Welfare Fund v. Gilberton Energy Corporation, Civil
No. 86-1364 (M.D.Pa. 1986); aff’d on other grounds,
Galgay, et al., v. Gil-Pre Corporation, No. 88-5200 (34 cir.
1988); aff’d on other grounds, Frank J. Galgay, et al, V.
Gi c fo) ion, No. 88-5201 (34 cir. 1988); aff’'d

Gilberton Energy Corporation
on other grounds, Galgay Vv. Gil-Pre Corp,, 864 F.2d 1018 (34 Cir.
1988) .

te

This began as a suit by the Anthracite Health and Wel-
fare Fund (the "Fund"), the multiemployer pension plan which
involves retired anthracite miners and the anthracite industry
employers, against one (1) of the employers, Gil-Pre Corporation,
to recover pension fund contributions in the form of tonnage
royalties. The operative collective bargaining agreement pro-
vided that a royalty was due the Fund on all anthracite "produced
for use or for sale" by an anthracite operator or employer. The
quoted language had been in all industry collective bargaining
agreements dating back to 1946 and as of the time of the suit,
the number was fourteen (14). The entire industry was organized
until the late 1960’s, and this language was taken to mean that
the royalty was due when the anthracite was prepared in a coal
breaker. It could have been when the coal was mined, but since
there was verified measurement (weighmasters) and sale to con-
sumers after it was finished in the coal breaker, the parties
interpreted the key phrase to mean the royalty was due after the
raw mined coal was prepared in the coal breaker.

Two (2) things changed in the industry. First, the
industry was no longer completely organized after the late
1960’s. Indeed, more and more operators were nonunion to the
point where today over one-half of the total production of
anthracite 1is produced by nonunion operators. Second, techno-
logical advances in the utilization of anthracite permitted what
had been waste to be used as a fuel without the necessity of coal
breaker preparation. The employers sought to exclude production
from royalty on the basis that it did not go through the breaker
process. Gil-Pre was such a case.

-25-~
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Factually, Gil-Pre involved a substandard product that

had been screened and then sent on for further processing. The
United States District Court for the Middle District of Pennsyl-
vania determined that the material was not subject to royalty
because it did not go through a coal breaker. Indeed, the Dis-
trict Court held that the words "produced for use or for sale"
exclusively meant run through a coal breaker. This would have
excluded material being sold and used as anthracite coal. We
appealed.

On appeal to the United States Court of Appeals for the
Third Circuit, the Court rejected the District Court’s view of
the operative contract language and recognized that technology,
as well as the realities of a non-organized industry, compelled a
construction of the key language which required a royalty on
material made marketable for use as fuel, whether it went through
a breaker or not.

The significance of the case is manifest. The anthracite
pension plan now receives contributions on material which does
not pass through a coal breaker or other involved process. The
use of key language of the contract as language of exclusion has
lessened since this decision.

(a) 1986-8.

(b) The Honorable Richard P. Conaboy
Judge of the United States District Court for
the Middle District of Pennsylvania

The Honorable Walter K. Stapleton

The Honorable Carol Los Mansmann

Judges of the United States Court of Appeals

for the Third Circuit

The Honorable Clarkson S. Fisher

Judge of the United States District Court for

the District of New Jersey, sitting by designation

(c) Co-counsel: Cynthia A. Smith, Esquire, now by marriage
cynthia A. Muroski, Esquire
387 Wyoming Avenue
P.O0. Box 2059
Kingston, PA 18704
(717) 288-5020

Opposing Counsel: .Howard A. Rosenthal, Esquire
Pelino & Lentz
32nd Floor
One Liberty Place
Philadelphia, PA 19103-7393
(215) 665-1540
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In this case, my client, the Trustees of the Anthracite
Health and Welfare Fund, instituted suit against Pagnotti
Enterprises, Inc. ("PEI") to recover the withdrawal liability of
Beltrami Enterprises, Inc. ("BEI") on the theory that PEI and BEI
were part of a controlled group of companies within the meaning of
29 U.S.C. §1301(b)(1).

The issue in the case was whether PEI ever became a member of
a controlled group with BEI.

While there never was a transfer of the stock of BEI to
PEI, the parties began negotiations in 1980 and arrived at an
"agreement in principle" in March, 1982. Thereafter, we alleged
and believe we established through discovery, that PEI exercised
such a degree of control of BEI for the next eight (8) years
that, for purposes of the statute, it controlled BEI. The
indicia of control upon which we relied included the control of
funds, accounts payable, field operations, labor relations,
sales, pricing, and environmental matters. Admitted funds in
excess of $34 Million passed from PEI to BEI between 1982
and 1988 in the form_ of "advances for coal" for which no coal was
delivered. Moreover, there were no notes or other evidence of
indebtedness regarding the funds advanced.

Cross motions for summary judgment were denied. The case was
called for trial in 1997, and after four (4) days of trial, the
case was settled.

The case is significant because we sought to establish that
substance should govern over form with regard to the enforcement
of the controlled group provisions of 29 U.S.C. §1301(b)(1). BEI
declared bankruptcy while owing the Fund $2,400,000 in withdrawal
liability. Although there was no executed agreement of purchase
between BEI and PEI, we attempted to show that the requisite
degree of control was extent by virtue of the conduct of the
parties.

(a) 1991-February, 1997.

(b) The Honorable Thomas I. Vanaskie
Judge of the United States District Court for the
Middle District of Pennsylvania

(c) Opposing Counsel: Robert D. Schaub, Esquire
Robert N. Gawlas, Jr., Esquire
Rosenn, Jenkins & Greenwald
15 South Franklin Street
Wilkes-Barre, PA 18711
(717) 826-5600
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5. Emmett Thomas, et al, and Charles Nedd, et al., v.
Honeybrook Mines, Inc., Civil Action No. 8499 (M.D.Pa.).

This was a suit by the trustees of an employee benefit fund
which had been established as a result of collective bargaining
between the United Mine Workers of America and the anthracite
coal operators against an operator which was delinquent in its
contributions to the fund. Jurisdiction was founded in §301 of the
Labor Management Relations Act, as amended, 29 U.S.C. §185. The
issue in the case was whether the trustees of a jointly admini~
stered multiemployer pension fund could maintain an action to
recover delinquent contributions in a federal district court pur-
suant to §301 supra absent diversity of citizenship between the
parties.

The matter was heard on the delinquent operator’s motion to
dismiss before The Honorable William J. Nealon, United States
District Judge, and Judge Nealon sustained jurisdiction. This
was later affirmed by the United States Court of Appeals for the
Third Circuit.

This case is significant because it was, at the time, a case
of first impression in the United States.* Moreover, the trus-
tees of this fund were, at the time of the institution of this
suit, confronted with an industry which was virtually, to an
operator, delinquent in its contributions to the fund. In
addition, the fund was in terrible financial condition and was
attempting to pay benefits to some 14,000 pensioned miners. The
prospect of suits in local courts was undesirable because of the
rumored and known coal interests of various county common pleas
judges. It was imperative that a more objective forum be
selected to resolve the issues of delinguencies. The federal
courts proved, with the passage of time and some thirty-seven
(37) additional cases, to have been that forum.

(a) 1964-71.
(b) The Honorable William J. Nealon

Judge of the United States District Court for the Middle
District of Pennsylvania

* rThe passage of the Employee Income Retirement and Security Act

(ERISA) provided a statutory enforcement mechanism for such
actions after 1974; 29 U.S.C. §1132, 114S.
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(c) Co-counsel: Charles A. Shea, Jr., Esquire (deceased)
Shea, Shea & Caputo
626 FPirst Eastern Bank Building
Wilkes-Barre, PA 18701
(717) 823-2151

The Honorable Thomas N. 0’Neill, Jr.
Judge of the United States District Court
for the Eastern District of Pennsylvania
14613 U.S. Courthouse

Independence Mall West

601 Market Street

Philadelphia, PA 19106

(215) 597-2750

Oopposing Counsel: Theodore R. Laputka, Esquire (Deceased)
Laputka, Bayless, Ecker & Cohn
citizens Bank Building
Hazleton, PA 18201
(717) 455-4731

6. I serve on the Unauthorized Practice Committee of the
Luzerne County Bar Association. The Committee is currently
considering three (3) matters of alleged unauthorized practice.

I have attended one (1) meeting with regard to these matters, and
I will be involved in the final decision as to how to proceed
with respect to each case.

-29-
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options,
uncompleted contracts and other future benefits which you
expect to derive from previous business relationships, pro-
fessional services, firm memberships, former employers,
clients, or customers. Please describe the arrangements you
have made to be compensated in the future for any financial
business interest.

I expect to collect the outstanding fees on matters on
which I have performed services up to the date I discontinue
practice. I do not expect to negotiate a buyout or deferred
income arrangement. I do anticipate that my interest in the
building in which I practice and which Charles A. Shea, III
and I own will be purchased on a market basis.

With respect to Druid Associates and Alafaya Associates,
I expect to continue to hold my interests, which I understand
do not have an optimistic future.

I currently hold options to purchase 664 shares of
Rykoff-Sexton stock at a price of $10.54 per share.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in deter-
mining these areas of concern. Indentify the categories of
litigation and financial arrangements that are likely to pre-
sent potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

Obviously, I would recuse myself from cases involving
former clients, entities in which I served as an officer
and/or director, and for the prescribed period, from any matters
handled by members of my firm. I do have one (1) client, the
Anthracite Health and Welfare Fund (Pension Plan), which has
been active in federal litigation, and as I stated, I would
recuse myself from any matter in which it, or any other
client, was involved. I would, of course, follow the Code
of Judicial Conduct.

In the event any matter involved an entity in which the
Grace K. Shea Trust (my wife, children and I are beneficiaries)
my wife’s IRA or my IRA had an interest, I would recuse myself.

I would use the same due diligence I use in my practice
to identify problem areas, and I would avoid any appearance of
impropriety by recusing myself.
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Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during your
service with the court? If so, explain.

No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,

interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached Exhibit "4v,

Please complete the attached financial net worth statement in
detail (Add schedules as called for).

See attached Exhibit "s",

Have you ever held a position or played a role in a political
campaign? If so, please identify the particulars of the
campaign, including the candidate, dates of the campaign,
your title and responsibilities.

In 1991, I was active in raising campaign funds for
The Honorable Hugh F. Mundy, Judge of the Court of Common
Pleas of Luzerne County, in his bid for election to a ten
(10) year term. I had no official title, but I was active
in seeking contributions from people who supported him.

-2 -
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III. GENERAL (PUBLIC)

1. An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for
mevery lawyer, regardless of professional prominence or pro-
fessional workload, to find some time to participate in serv-
ing the disadvantaged." Describe what you have done to
fulfill these responsibilities, listing specific instances
and the amount of time devoted to each.

As essentially a practitioner in a moderately sized
community, I have and continue to perform legal services for
a number of people who cannot afford to pay, on a no fee for
service basis. I estimate that in the performance of this
type of service, I devote approximately twenty (20) hours per
year. In addition, I have volunteered and am an active Pro
Bono Project Volunteer Attorney which project is sponsored
by the local bar association and Legal Services of
Northeastern Pennsylvania, Inc.

I also serve as Secretary, Treasurer and Director of The
Luzerne Foundation, a community foundation organized in 1994
to serve the communities of Luzerne County. This is the
first community foundation established in this geographical
area, and it involves approximately thirty (30) hours per
year.

2. The American Bar Association’s Commentary to its Code of
of Judicial Conduct states that it is inappropriate for a
judge to hold membership in any organization that invidiously
discriminates on the basis of race, sex or religion. Do you
currently belong, or have you belonged, to any organization
which discriminates -- through either formal membership
requirements or the practical implementation of membership
policies? 1If so, list, with dates of membership. What have
you done to try to change these policies?

I have been a member of the Wyoming Valley Country Club
since 1967. It is a golf club. Until April, 1995, it did not
offer voting membership to women. It did offer a "Ladies"
membership which involved dues which were less than those of a
full member, and which also involved limited access to the
course. In 1995, as a new member of the by-laws committee,

I, along with others, proposed the elimination of this inequity.
The new by-laws provided for full membership to women by way of
a conversion from "Ladies" membership to "Senior" member. No
initiation fee was regquired; only the payment of Senior member
dues. I drafted the set of changes to the by-laws which
accomplished this task and offered full membership to women.
These changes were adopted by the membership on April 22, 1995.
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Is there a selection commission in your jurisdiction to rec-
ommend candidates for nomination to the federal courts? If
so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to
your nomination and interviews in which you participated).

Yes, the Federal Judicial Nominating Commission of
Pennsylvania. I do not know if it recommended my
nomination.

In the late spring of 1995, I was contacted by Congress-
man Paul Kanjorski, who said he was seeking qualified people
for the position of Judge of the United States District Court
for the Middle District of Pennsylvania. I indicated my
interest to him. I asked the Luzerne County Democratic Party
leader to write a letter to the President recommending me for
the position, and I also made the same request of the State
Democratic Party leader. 1In addition, I sought the support
of those who were aware of my abilities and whom I thought
could appropriately recommend me to the President for consid-
eration as a nominee. 1In April of 1995, I was contacted by
White House counsel and asked to complete and return various
forms. I did so, and shortly thereafter, vetting began. I
was interviewed extensively by a deputy assistant attorney
general. Others such as clients, lawyers, judges and busi-
ness associates reported to me that they had been interviewed
as well. In August of 1995, I was interviewed at the Justice
Department in Washington by representatives of the Office
of Policy Development. In October of 1995, I was interviewed
by the FBI, and in December, 1995, by the American Bar
Association.

On February 25, 1997, I was asked by the Office of
Policy Development at the Justice Department, to complete and
update various forms necessary to be further considered for
nomination. I did so. I was again interviewed by an FBI
agent in March, 1997. I was interviewed by the Federal

Judicial Nominating Commission of Pennsylvania on June 17, 1997.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be inter-
preted as asking how you would rule on such case, issue, or
question? If so, please explain fully.

No.

-2-
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Please discuss your views on the following criticism
involving *judicial activism.*®

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that
alleges that the judicial branch has usurped many of the pre-
rogatives of other branches and levels of government. Some
of the characteristics of this "judicial activism™ have been
said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual
plaintiff as a vehicle for the imposition of far-
reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad, affirm-
ative duties upon governments and society;

d. A tendency by the judiciary toward loosening juris-
dictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an administrator
with continuing oversight responsibilities.

Federal courts are courts of limited jurisdiction.
The judiciary determines matters in the context of a case or
controversy, considering standing and ripeness. It should
not, as the legislature is charged to do, make broad
pronouncements of policy. The federal judiciary is not a
popularly elected body, and it does not have the constitu-
tional or statutory mandate to generally engage in solving
society’s problems. That is left to the Congress, and to a
lesser extent, the President. The judiciary’s function is to
decide cases or controversies, viz resolve grievances between
and among parties, and in the process, follow precedent,
interpret statutes and, when called upon, review legislation
to determine constitutionality. With respect to the latter,
we should be mindful that state and federal legislators and
state court judges also take the oath to uphold the
Constitution of the United States.

_3—
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Moreover, with respect to following precedent, stare
decisis is a fundamental principle of the judicial process.
It provides predictability, and therefore stability to the
judicial system. A lower court judge has the responsibility
and obligation to follow the precedent of the relevant higher
courts, even if he or she disagrees with that higher court
decision.

The ability of any one branch of our government to check
or contain the usurpation of the function of any other is
manifest in our system. Indeed, this separation of powers and
checks and balances has been acknowledged as part of the
genius of our system. I believe the ability of the other
branches of our government to keep the judiciary in check
provides the ultimate remedy for the type of concerns
proposed in the criticisms I have attempted to address here.
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hge.cl EXHIBIT “i1*

as of 2723795

Bylaws of the Huntsville Golf Club.

CONSTITUTION
OF THE
HUNTSVILLE GOLF CLUB
ARTICLE I
NAME AND PURPOSE
1.1 The organization shall be known as the HUNTSVILLE
GOLF CLUB (hereinafter "HGC" or the "Club"). The Club is a pri-
vate golf club wholly owned by Maplemoor, Inc. which exists for
the purpose of fostering an interest in the game of golf and its
traditions.
ARTICLE IIX
MEMBERSHIP

2.1 classes. The Membership shall consist of the
classes and number of Members permissible per class as follows:

v

(a) Regular 300
(b) Junior 100
(c) Associate See Paragraph 2.4
(d) Non-Resident 50
(e) Honorary 10

2.2 Regular Members. Only persons at least thirty-five
(35) years of age shall be eligible for Regular Membership.
Regular Members may enjoy all the privileges of the Club.
Regular Memberships are voting (as permitted by this
constitution), nonproprietary, assessable, nontransferable and
terminate upon death.

2.3 Junjor Members. Only persons at least twenty-one
(21) years of age who have not reached their thirty-fifth (35th)
birthday shall be eligible for Junior Membership. Junior Members
may enjoy all the privileges of the Club. All Junior Memberships
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are nonproprietary, nonvoting, nonassessable, nontransferable and
terminate upon death. Sons and daughters of Regular Members in
good standing may have priority over other applicants for Junior
Memberships.

A Junior Member accepted to Membership on or before
December 31, 1994 shall purchase a Membership Bond according to
the schedule in Paragraph 5.2. However, a Junior Member shall be
permitted to make equal annual payments toward the cost of that
Membership Bond. The amount of the payments shall be determined
by dividing the total cost of the Membership Bond by the number
of years difference between the Junior Member‘s age at acceptance
to Membership and when that Junior Member will reach his thirty-
fifth (35) birthday. A Junior Member purchasing on installments
shall be paid interest on the amount of the installment paid in
at the rate of interest provided in the Membership Bond. In the
event there is a default in a payment of an installment which
persists for thirty (30) days beyond the due date, the Junior
Member shall be deemed to have withdrawn from the Club, lose his
privileges of Membership, and be repaid the amount of the i
installments already paid. The applicable initiation fee will be
payable as hereinafter set forth in Article V. i

A Junior Member accepted to Membership after
December 31, 1994 shall pay a Membership Fee according to the
schedule in Paragraph 5.2. However, a Junior Member shall be
permitted to make equal annual payments toward the cost of that
Membership Fee. The amount of the payments shall be determined
by dividing the total cost of the Membership Fee by the number of
years difference between the Junior Member’s age at acceptance to
Membership and when that Junior Member will reach his thirty-
fifth (35th) birthday. In the event there is a default in a pay-
ment of an installment which persists for thirty (30) days beyond
the due date, the Junior Member shall be deemed to have withdrawn
from the Club, lose his privileges of Membership, and be repaid
the amount of the installments already paid. The applicable ini-
tiation fee will be payable as hereinafter set forth in Article
v.

A Junior Member‘’s annual dues shall vary according to
his age as determined by the Board of Governors. Upon reaching
his thirty-fifth (35) birthday, a fully paid Junior Member shall
become a Regular Member and shall pay the same dues required to
be paid by Regular Members.

-2-
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2.4 Associate Members. Only persons who are surviving
spouses of Regular, Junior or Non-Resident Members are eligible
for Associate Membership. Associate Members may enjoy all the
privileges of the Club, except as modified herein. Associate
Menmberships are nonproprietary, nonvoting, nonassessable, non-
transferable and terminate upon death, marriage or remarriage.
Those Associate Members who are the surviving spouses of
Non-Resident Members shall continue limited golfing privileges as
stated in Section 2.5.

2.5 Non-Resijdent Members. Only persons at least

twenty-one (21) years of age who, for at least nine (9) months a
year do not reside within forty (40) miles from Public Square in
Wilkes-Barre (hereinafter the "Club Area"), are eligible for
Non-Resident Membership. Non-Resident Members may enjoy all the
privileges of the Club, provided, however that they shall be
restricted to twenty (20) rounds of golf per year, including
those played by the Member and those played by other eligible
family members. Non-Resident Memberships are non-proprietary,
nonvoting, nonassessable, nontransferable, and terminate upon
death. Upon establishing legal residence in the Club Area, a
Non-Resident may, within ninety (90) days, make application to
the Club for Regular Membership.

. If the Non-Resident Member becomes an Accepted Applicant
for Regular Membership on or before December 31, 1994, and there
are no Regular Memberships available to him, the name shall be
placed upon the waiting list for Accepted Applicants to Regular
Membership.. Such Non-Resident Member may retain his status as a
Non-Resident Member until such time as he is accepted as a Regu-
lar Member, provided, however that such a Non-Resident Member may
continue his status only after depositing with the Club an amount
equal to one-fourth (%) of the Membership Bond and initiation fee
required for the last Regular Membership accepted. Such deposit
shall be applied toward the Membership Bond and initiation fee
required to be purchased at the time of the acceptance. A Non-
Resident Member in making payment in order to be accepted as a
Regular Member, shall receive credit toward the Regular Member-
ship for the amount of such payments made for such Non-Resident
Membership, provided, however, said amount does not exceed the
amount of the Regular Membership transfer fee then established.
During the period of time said Non-Resident Member is on the
waiting list. of Accepted Applicants for Reqular Membership, he
shall pay Regular Member dues and receive all privileges accorded
a Regular Member (except the right to vote) but he shall be
counted as a Non-Resident Member for the purpose of determining
the number of Non-Resident Members then outstanding. In the
event such Non-Resident Member fails to make such deposit or fails

-3=
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to perform such acts as are required by this Constitution for
acceptance to Regular Membership after Regular Membership is made
available to him, his Non-Resident Membership together with all
Club privileges, shall thereupon terminate.

If the Non-Resident Member becomes an Accepted Applicant
for Regular Membership after December 31, 1994, and there are no
Regular Memberships available to him, the name shall be placed
upon the waiting list for Accepted Applicants to Regular
Membership. Such Non-Resident Member may retain his status as a
Non-Resident Member until such time as he is accepted as a Regu-
lar Member, provided, however that such a Non-Resident Member may
continue his status only after depositing with the Club an amount
equal to one-fourth (%) of the Membership Fee and initiation fee
required for the last Regular Membership accepted. Such deposit
shall be applied toward the Membership Fee and initiation fee
required to be paid at the time of the acceptance. A Non-
Resident Member in making payment in order to be accepted as a
Regqular Member, shall receive credit toward the Regular Member-
ship for the amount of such payments made for such Non-Resident
Membership, provided, however, said amount does not exceed the
amount of the Regular Membership transfer fee then established.
During the period of time said Non-Resident Member is on the
waiting list of Accepted Applicants for Regular Membership, he
shall pay Regular Member dues and receive all privileges accorded
a Regular Member {except the right to vote) but he shall be
counted as a Non-Resident Member for the purpose of determining
the number of Non-Resident Members then outstanding. 1In the
event such Non-Resident Member fails to make such deposit or
fails to perform such acts as are required by this Constitution.
for acceptance to Regular Membership after Regular Membership is
made available to him, his Non-Resident Membership together with
all Club privileges, shall thereupon terminate.

2.6 Honorary Members. Honorary Memberships may be
issued to worthy individuals upon the majority vote of the Board
of Governors. Honorary Members may enjoy all the privileges of
the Club. Honorary Memberships shall be nonproprietary, non-
voting, nonassessable, nontransferable and terminate upon death.
The term of an Honorary Membership shall be for one (1) year.
Upon the expiration of such term, the Board of Governors shall
review such Membership and in its sole discretion either renew
the Membership for an additional one (1) year term or determine
not to renew the Membership, whereupon the Membership shall
terminate.
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2.7 Residence Requirement. All Members, regardless of
Membership classification, shall reside within the Commonwealth
of Pennsylvania.

2.8 Extension of Privileges. The Board may extend the
privileges of the Club to such other persons and upon such terms
as the Board may from time to time prescribe.

2.9 Privileges of the Club. As used in this
Constitution, “privileges of the Club"” means the right to use the

facilities of the Club and to sponsor guests to use those facili-
ties subject to any rules and regulations which may from time to
time be established by the Board.

2.10 Family Privileges - Persons Entitled. A Member’s
spouse is entitled to the same privileges as the Member enjoys. -
Members’ unmarried children up to the age of twenty-one (21)
years or up to the age of twenty-four (24) years who dre attend-
ing college on a full time basis and living either in the family
home or at or about the college campus during the college term
are entitled to the same privileges as their member parent.

Where a Member has living with him and dependent upon him for
financial support, an immediate member of his family other than
his spouse or children, the Board may grant such person-‘such
privileges of the Club for such period and under such restric-
tions as the Board may, in its discretion, choose and provide
that any such privileges granted may be changed or withdrawn by
the Board at any time. The enjoyment of family privileges by any
person entitled thereto pursuant to this Section is subject to
such rules as may be adopted by the Board. i

2.11 Admission Application. Subject to the general
provisions hereinafter set forth, the Board shall prescribe when
and the manner in which all applicants for Membership shall be
made. Each Applicant must initially be invited to join by a
Regular Member, and his formal application for Membership must be
endorsed and sponsored by at least two (2) Regular Members of the
Club. Only Reqular Members, with at least two (2) years tenure
as Regular Members, may sponsor new Applicants for Membership and
such sponsorship is limited to two (2) Applicants in any one (1)
calendar year.

Until such time as there are Regular Members of the Club
with at least two (2) years tenure as Regqular Members, Applicants
may only be invited to join by the Board.

-5 -
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2.12 No Discrimination. Applicants shall be accepted
and consideration given for Membership in the Club without regard
to sex, race, creed or color.

2.13 Membership Committee. The Membership Committee

shall consist of the Board of Governors. The Membership
tommittee shall investigate each Applicant for Membership. The
records and proceedings of the Membership Committee shall be con-
fidential and shall be subject to the inspection only by the
Board. The Membership Committee shall fix the time for the hold-
ing of its regular and special meetings and shall be subject to
rules and regulations as the Board may from time to time adopt
with respect to the Committee.

2.14 Election to Membership. Applicants shall be

elected to Membership only after they shall have received a
majority vote of acceptance from Members of the Membership
Committee in attendance at a regular meeting with a quorum. An
Applicant receiving such vote shall be known as an "Accepted
Applicant." The name of each Accepted Applicant shall be placed
upon a list of Accepted Applicants and the Membership Committee
shall thereafter promptly notify such Accepted Applicant.

2.15 (A) Acceptance to Membership on or before Decem=—
ber 31, 1994. At the time of his election, an Accepted Applicant
shall:

(i) If a Membership vacancy exists, be accepted
to Membership upon payment in full to the Club for the applicable
Membership Bond and initiation fee.

(ii) If no Membership vacancy exists, be accepted
to Membership, subject to any waiting list established pursuant
to Section 2.18, when (a) a Membership vacancy occurs by reason
of the death, resignation or surrender of a Membership, and
(b) full payment for the applicable Membership Bond and initia-
tion fee has been received by the Club.

An Accepted Applicant who within seven (7) days after
receipt of notification of the availability of a Membership has
not made the above payment, shall have his name removed from the
waiting list which is established for Accepted Applicants, unless
the Board, for cause extends the time for payment.

-6—
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(B) Acceptance to Membership after December 331,
1994. At the time of his election, an Accepted Applicant shall:

(i) If a Membership vacancy exists, be accepted
to Membership upon payment in full to the Club for the applicable
Membership Fee and initiation fee.

(ii) If no Membership vacancy exists, be accepted
to Membership, subject to any waiting list established pursuant
to Section 2.18, when (a) a Membership vacancy occurs by reason
of the death, resignation or surrender of a Membership, and
(b) full payment for the applicable Membership Fee and initia-
tion fee has been received by the Club.

An Accepted Applicant who within seven (7) days after
receipt of notification of the availability of a Membership has
not made the above payment, shall have his name removed from the
waiting list which is established for Accepted Applicants, unless
the Board, for cause extends the time for payment.

2.16 (A) Membership Bond. The Board shall require the
purchase of a Membership Bond upon acceptance as a Regular, Jun-
ior or Non-Resident Member on or before December 31, 1994 as
hereinafter set forth in Article V.

(B) Membership Fee. The Board shall require the
payment of a Membership Fee upon acceptance as a Regular, Junior
or Non-Resident Member after December 31, 1994 as hereinafter set
forth in Article V.

2.17 Initiation Fee. The Board shall require a
nonrefundable initiation fee to be paid by Regular, Junior
and Non-Resident Members as hereinafter set forth in Article V.

2.18 Waiting List. The Board may establish a waiting
list for Accepted Applicants to whom no Membership is then avail-
able for issuance. The Board shall regulate all aspects of any
waiting 1ist established, including, without limitation, priority
on the list and the obligations and privileges of and payments,
if any, to be made by persons on the list.

-7 -
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2.19 Resignatjons. Any Member may resign his
Membership; provided, however, such resignation may be refused by
the Board unless and until any indebtedness owing to the Club by
such Member has first been paid in full. Such resignation shall
be submitted in writing to the Board.

2.20 Leave of Absence. A leave of absence may be
granted in the discretion of the Board upon the showing of spe-

cial circumstances.

2.21 changes in Classes. The Board of Governors may
make such changes in the number of classes of Membership or the
number of Members permissible per class as it may deem
appropriate.

ARTICLE III

GOVERNMENT

3.1 Governing Body. The management of the Club shall
be under the control of a governing body of nine (9) persons to
be known as the Board of Governors. Five (5) persons shall be
appointed to the Board by Maplemoor, Inc. (hereinafter "Appointed
Governors"). The remaining four (4) persons shall be elected by
the Members of the HGC as hereinafter set forth (hereinafter
"Elected Governors"). The Chairman of the Board of Governors
shall be appointed by Maplemoor, Inc.

3.2 Eligibility. Only Regular Members shall be eligi-
ble for election to the Board of Governors. Candidates shall be
nominated by the Nominating Committee appointed by the Board of
Governors. The Nominating Committee shall submit the names to
the Board of Governors at least thirty (30) days prior to an
annual meeting in which an election is to be held. The Board
shall post the list of names at the premises of the Club on a
bulletin board and mail a copy of same to each Regular Member at
least three (3) weeks prior to the annual meeting.

Any Regular Member in good standing may make additional
nominations of a Member or Members who are eligible for election
to the Board of Governors by submitting the name or names of the
candidates in writing at least fifteen (15) days prior to the
annual meeting to the Board of Governors which shall promptly

-8-
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post such names on the bulletin board at the Club upon which
names of others for such office have been posted and shall mail a
list of such names to each Member at least ten (10) days prior to
the annual meeting.

3.3 Term. Elected Governors, shall be elected for a
term of three (3) years. An Elected Governor may be elected to
succeed himself once but may not serve more than two (2) consecu-
tive terms unless his first service on the Board is to fill the
unexpired term of another Member who has for any reason left the
Board. All Members of the Board shall assume their duties imme-
diately upon election.

3.4 Elections. Elected Governors shall be elected by
the Regular Members at the annual meeting at which time the
Chairman of the Board shall appoint two (2) tellers who shall act
as inspectors and shall tabulate the vote.

Voting shall be by ballot and the four (4) candidates
receiving the highest number of votes shall be declared elected.
In the event of a tie vote between two (2) candidates, the Board
of Governors shall, at its next regular meeting, or at a special
meeting called for such purpose, decide which such candidates
shall be elected.

Elections shall be held every three (3) years at which
time all four (4) Elected Governors shall be chosen.

3.5 Vacancies. Vacancies in the Board of Governhors
among the Elected Governors shall be filled by the Chairman of
the Board by appointment, subject to the confirmation of the
Board, and Members so appointed shall hold office until the next
regular election.

3.6 Quorum. Seven (7) Members, no less than four (4)
of whom shall be Appointed Governors shall constitute a quo-
rum of the Board of Governors.

3.7 Rules and Requlations. The Board of Governors

shall, from time to time, make such rules and regulations as it
may deem necessary.
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3.8 Appointment to Committees. The Chairman with the

approval of the Board of Governors shall appoint the Members of
all Committees provided for in this Constitution and shall like-
wise have power to establish and fill such other standing or spe-
cial committees as may be deemed necessary to assist in the
management of the Club.

3.9 Power to Censure, Suspend or Expel. The Board of

Governors shall have power to censure, suspend or expel any
Member or Members, for nonpayment of money owing to the Club or
for conduct prejudicial in their judgment to the good name or
welfare of the Club. Ten (10) days’ notice in writing shall be
given to the Member against whom charges have been made, at which
time the Member may appear and be heard.

3.10 Interpretation of Constitutjon. The Board of

Governors shall be the final authority for the interpretation of
this Constitution and such rules and requlations as may be
enacted.

3.11 Meetings. The Board of Governors shall meet
at the Clubhouse or a designated location with such frequency as
they may determine. Special meetings of the Board may be called
by the Chairman upon his own motion and muyst be called by him
upon the written request of four (4) Members thereof.

3.12 PResignations. An Elected Governor who shall
absent himself without leave from three (3) consecutive regqular
meetings of the Board may be deemed by the Board of Governors to
have resigned therefrom.

3.13 oV om_O ce. An Elected Governor may be
removed from office by the affirmative secret ballot of a major-
ity of the Members of the Board of Governors present at a special
meeting of the Club called for such purpose, at which time such
Governor may appear and be heard.

3.14 Contro a ement. The Board of Governors
shall have control and management of the affairs, funds and prop-
erty of the Club, and shall authorize and control all
expenditures; they shall have full power, and it shall be their
duty to carry out the purposes of the Club according to law, and
as provided in the Constitution, and to make and enforce all

=10~
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rules and regulations which they may deem desirable for the wel-
fare of the Club. The Board of Governors shall have full power
to make and levy assessments.

3.15 Proxy. No Member of the Board may cast any ballot
by proxy on any issue.

3.16 Legal Action. No legal action based upon any
claim shall be brought against the Club by any Member unless the
claim is first presented in writing to the Board of Governors
thirty (30) days prior thereto. The Member shall receive ten
(10) days’ written notice of a hearing on such claim.

3.17 Membership Meetings. There shall be an annual
meeting of the Regular Membership on the first Saturday in April.

Special Meetings of the Regular Membership may be called by the
Board of Governors upon reasonable notice. Action by the Regular
Membership shall be upon majority vote of those Regular Members
in attendance at the Annual and/or Special Meeting. There shall
be no quorum required.

ARTICLE IV

co S

4.1 The Standing Committees of the Club shall be:

Executive Committee Membership Committee
Green and Grounds Committee Nominating Committee
Entertainment Committee Golf Committee

Planning Committee

4.2 Executive Committee. The Executive Committee shall
consist of the five (5) Appointed Governors, and the Chairman of
the Board of Governors shall be chairman thereof. It shall con-
vene at the call of the Chairman and may act on behalf of the
Board of Governors during the interim between Board meetings. In
so acting, it shall have the same authority and effect as the

=11~
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Board itself; provided such actions shall be fully reported to
the Board of Governors and ratified by the body at its next suc-
ceeding meeting.

4.3 Green and Grounds Committee. The Committee shall
define and be solely responsible for all policy relative to care
and maintenance of the golf course and the purchase of supplies
and equipment relating thereto. The Committee shall review and
monitor the professional manner in which the Golf Course
Superintendent implements Committee and Club policy.

4.4 Entertainment Committee. The Committee shall
initiate, arrange, promote and supervise the execution of a pro-
gram of social activities and entertainment, in cooperation with
the management and the scheduled affairs of other Committees.
Expenditures for music, performance, decorations and publicity
shall emanate from funds allocated to the account of this
Committee. The Entertainment Committee shall work with such
other Committees as necessary to implement its programs.

4.5 Planning Commjttee. The Committee shall study all

trends and Club usage and shall develop and continually update a
long-range program of facilities and activities for the Club.
They shall advise the Board of Governors concerning all proposals
for alterations and improvements of the Club buildings, its
facilities and grounds and other properties. In general, the
Committee shall concern itself primarily with matters to be
accomplished two (2) or more years in the future.

4.6 Membership Commjttee. The Committee shall have
charge of all matters pertaining to Membership applications,
resignations, cancellations, suspensions and transfers in status;
and shall make recommendations in connection therewith to the
Board of Governors, who shall have full and final authority to
act with respect to such matters.

4.7 Nominating Committee. The Committee shall be
appointed by the Chairman of the Board of Governors and consist
of at least five (S) Members of the Club. It shall nominate can-
didates for the Board of Governors to succeed those whose term is
about to expire.

=-12-
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4.8 Golf Committee. The Committee shall have adminis-
trative charge of all play, including intra-club and inter-Club
matches. It shall have the power to establish local rules con-
cerning play which are not inconsistent with those of the United
States Golf Association. It shall recommend the selection and
use of an improved system of handicaps and shall exercise control
over the condition and awards of all golf trophies and other
prizes. It shall review and monitor the professional manner in
which the Golf Professional implements Committee and Club policy.
It shall regulate Greens, Caddy Fees and Cart Fees subject to the
approval of the Board of Governors.

4.9 Special committees. In addition to the Standing
committees, the Chairman of the Board of Governors may from time
to time also create such other Committees as he may deem
necessary.

4.10 Advisory Committees. All Committees are advisory
in nature, and have no authority to act without express approval
of the Board of Governors. All Committees shall make written
reports to the Board of Governors as often as required.

ARTICLE V

E E S E

5.1 PBusiness Year. The business year of the Club shall
be the calendar year.

5.2 Membership Bonds, Membership Fees and Initiation

Fees. Upon acceptance to Membership on or before December 31,
1994, each Member shall be required to purchase a Membership
bond. Upon acceptance to Membership after December 31, 1994,
each member shall be required to pay a Membership Fee. One-half
(5) of the Membership Fee shall be due upon acceptance to Member-
ship and one-half (%) of the Membership shall be due six (6)
months after acceptance to Membership. The schedule of the cost
of the Membership Bonds and Membership Fees, as the case may be,
for each classification of Membership is as follows:

(a) Regular $15,000.00
(b) Junior $15,000.00

(See Paragraph 2.3)
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{c) Associate $ -0-
(d) Non-Resident $ 5,000.00
(e) Honorary $ -0-

In addition to the purchase of the Membership Bond, all
Regular, Junior and Non-Resident Members shall pay a
nonrefundable initiation fee in such amounts as determined by the
Board of Governors.

No play on the course will be permitted until the initi-
ation fee is paid, and in the event the initiation fee is not
paid within twenty (20) days of acceptance to Membership, the
Member shall be deemed to have withdrawn as a Member of the Club.

Except as otherwise noted herein, a new Applicant
accepted to Membership or a Member transferring to another clas-
sification for which the purchase of a Membership Bond or payment
of a Membership Fee and/or payment of an initiation fee is
required shall thereupon become obligated for payment of the Mem-
bership Bond or Membership Fee and/or initiation fee amount in
full. Except however, one-half (%) of any Membership Fee shall
be due upon acceptance to Membership or transfer to another clas-
sification of Membership and one-half (%) shall be due six (6)
months after acceptance to Membership or transfer to another
classification of Membership. 1In the event that such payment is
not made within twenty (20) days of the date it becomes due, the
Member shall be deemed to have withdrawn as a Member of the Club.

Interest shall be paid on the Membership Bonds semi-
annually at the rate of interest provided in the Membership Bond.
Redemption shall occur within ninety (90) days of the date of the
Member’s death or disability, regardless of the availability of a
new Member to take his place. A Member shall also be entitled to
receive full repayment of the face amount of the Membership Bond
within ninety (90) days of the termination of his Membership,
provided there is an available new Member to take the place of
the withdrawing Member. If such replacement is not immediately
avajilable, then redemptions shall be made on a first
vithdrawn/first redeemed basis. Interest will be paid on the
Membership Bonds so long as they remain outstanding. The
Membership Bonds also have a call provision granting Maplemoor
the right, at any time, to redeem all or a portion of the
Membership Bonds on a ratable basis. In any and all events, the
Membership Bonds shall have a fixed maturity date of twenty (20)
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years from the date of issue. The Membership Bonds will not be
amortized and there will be no return of principal to a
Membership Bondholder except under the terms for redemption which
are described above. The interest income on the Membership Bonad
will be paid semi-annually. A form 1099 will be provided to the
Member in the amount of the Member’s Membership Bond interest.

Repayment of the Membership Fee shall occur within
ninety (90) days of the date of the Member’s death or disability,
regardless of the availability of a new Member to take his place.
A Member shall also be entitled to receive full repayment of the
Membership Fee within ninety (90) days of the termination of his
Membership, provided there is an available new Member to take the
place of the withdrawing Member. If such replacement is not
immediately available, then repayments shall be made on a first
withdrawn/first repaid basis.

5.3 Annual Dues. All Members of the Club shall pay
regular dues in such amounts and in such manner as determined by
the Board of Governors. Dues are payable in advance as follows:
one-half (%) is due the first day of January of each year and
one-half (%) is due the first day of May of each year. Dues
shall be prorated for the portion of the half year within which
acceptance to Membership occurs.

5.4 Assessments. The Board of Governors may levy
assessments against Regular Members as it deems proper for funds
required for Club purposes, provided that any assessment or
assessments which in the aggregate in any given year exceed fifty
percent (50%) of the annual dues for Regular Members shall not be
effective unless approved by a majority of the Regular Members in
attendance at a Membership meeting preceded by written notice to
all Regular Members mailed thirty (30) days prior to the
Membership meeting stating the intent to make such assessment,
the amount and purpose thereof, and the effective date and manner
of payment.

5.5 Nonpayment. Except as otherwise noted herein, the
Board of Governors shall cause to be posted by the 15th of each
month, the names of and the amounts due by Members who have
failed to pay within one (1) month after due any dues, fees,
assessments, penalties, fines or debts owed the Club. If such
sum and all debts accruing thereafter are not paid with fifteen
(15) days after such posting, the Board of Governors shall cause
to be sent to such delinguent Member a notice that if the debts
are not paid within ten (10) days after the mailing of the
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notice, the Member will be suspended. If the debts are not paid
within such ten (10) day period, the Member is automatically sus-
pended from all privileges of Membership unless the Board of
Governors accepts the Member’s explanation as justifying the
delinquency in which case the Board may extend for not more than
thirty (30) days the time for payment of the debts and the effec-
tive date of suspension. Prior to expulsion, the Board of
Governors shall reinstate any Member so suspended upon payment of
all debts owed the Club, including any sums for dues or the debts
which would have accrued during the period of suspension. Any
Member who fails to pay for any Membership Bond, Membership Fees,
fees, dues, penalties, fines or other debts owed the Club for a
period of three (3) months, whether or not the Member has been
suspended shall be expelled at the next regular or special meet-
ing of the Board of Governors. A Member whose Membership is sus-
pended due to non-payment for the second time in one (1) fiscal
year, shall be expelled by the Board of Governors at its next
regular or special meeting.

ARTICLE VI
GUESTS

6.1 Guests Permitted. The use of the privileges of the
Club by guests of Members shall be as determined by the Board of

Governors.

6.2 Violatjon of Rules. Any guest or visitor violating
the Constitution, rules or regulations of the Club may, in the
discretion of the Board of Governors, be notified that he is no
longer able to enjoy the privileges of the Club.

ARTICLE VII

c I AND COMPLAINTS

7.1 Sus sion _a Expulsion. Any Member may be sus-
pended or expelled for cause by the Board of Governors on the
complaint of a Member, or on its own initiative. Except as oth-
erwise expressly provided in this Constitution, no such action
shall be taken before the Member shall have been furnished with a
written statement of the charges preferred against him, and shall
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have been given at least ten (10) days’ notice of the time when,
and the place where, the same will be considered by the Board.
Every such Member shall have the right to appear before the Board
and be heard in answer to the charges before final actions shall
be taken.

7.2 complaints. All complaints by Members against
other Members for conduct in violation of Club rules or other
misconduct bearing on a Member’s suitability for continued Mem-
bership in the Club, and complaints against employees of the Club
for whatever reason, shall be in writing, signed and dated by the
complainant, and delivered to the Board of Governors. The Board
may refer such complaints to appropriate Committees of the Club
for recommendations, and upon receipt of such recommendations
take appropriate action.

ARTICLE VIII

MISCELLANEOUS

8.1 Amendments. This Constitution and any rules and
regulations promulgated thereunder may be amended by a majority
vote of the Board of Governors.

8.2 Notice. Any notice required to be given to the
Board of Governors of the Club shall be sent by United States
mail, postage prepaid addressed as follows:

Board of Governors
Huntsville Golf Club
147 Hayfield Road
Shavertown, PA 18708

8.3 s i i i . Members
shall not use or disclose to others for use the Membership roster
for the purpose of making mass or general mailings for business
or commercial purposes.

8.4 Gender. Any references in this Constitution to the
masculine gender shall be deemed to include the feminine and any
references to the feminine gender shall be deemed to include the
masculine.

8.5 Club Colors. The colors of the Huntsville Golf
Club shall be Hunter Green and Gold.
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A. Richard Caputo

EXHIBIT "2*"

Bylaws of the Westmoreland Club.

o9 South Franklin Street
Willus-Barre. Pa. 18701
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A. Richard Caputo

EXHIBIT "3%
wvee dsk

wvee.d

Bylaws of the Wyoming Valley Country Club.

CONSTITUTION AND BY-LAWS

ARTICLE I
NAME

The name of the organization shall be THE WYOMING VALLEY
COUNTRY CLUB.

ARTICLE II
OBJECT

This Club is organized to promote social recreation
among its Members through encouraging and stimulating an interest
in golf. It is a corporation which does not contemplate monetary
gain, incidental or otherwise, to its Members.

ARTICLE III

MEMBERSHIP CLASSIFICATIONS
SECTION I. .

The membership of the Club shall consist of the
following classifications:

A. SENIOR - All Members over the age of twenty-
five (25). Seniors shall be the only voting
Members, and the only ones entitled to hold office
in the Corporation. Senior Members in good standing
shall be the only Members considered to have equity
in the Club.

B. SPOUSE - The spouse of any Senior Member in good
standing, and the spouse of an Associate who married
prior to his or her twenty-sixth (26th) birthday.

If the Senior Member or Associate, and his or her
spouse shall be divorced, then the spouse shall no
longer be a Member of the Club.

C. ASSOCIATE - Sons or daughters of a Senior Member
between the ages of twenty-one (21) and twenty-five
(25) years of age. Upon marriage, prior to their
twenty-fifth (25th) birthday, he/she may apply for
Senior Membership.

45-964 98- 11
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Associate Members who have paid one (1) year’s
associate dues must apply for Senior Membership
before reaching their twenty-sixth (26th) birthday.
If accepted, they automatically become Members
regardless of a waiting list and no initiation fee
will be charged.

JUNIOR - Children of Senior Members or children of
their spouse. They may have automatic golfing
privileges until their twenty-first (21st) birthday.

CLERGY -~ Open to ordained clergy of all faiths.

SOCIAL - Those Members entitled to the full
facilities of the Club but do not have golfing
privileges, except for one (1) round of eighteen
(18) holes per month, upon payment of the required
Green Fee.

NON-RESIDENT - Any Senior Member, in good standing,
moving his or her permanent residence beyond a
seventy-five (75) air-mile radius from the Clubhouse
may apply to the Board for transfer to this

category. Permanent residence to mean in this
instance year round living at the new address.

HONORARY - May be granted under extraordinary
circumstances for service to the Club, but is
limited to one (1) in any given year. Subject to
majority Board approval.

WIDOW/WIDOWER - The surviving spouse of a Senior
Member.

SPECIAL - All those previously Members under the
category heretofore known as LADIES who shall not
elect to become Senior Members, and who maintain
membership without interruption shall remain
Members in this classification.

The Board of Governors, under the powers granted by
these By-laws, may limit the number of memberships available in
any of the classifications when they feel that it is in the best
interest of the Club to do so.
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ARTICLE IV

P (& N _AN| E o)

A Candidate for membership must first be proposed

by a Senior Member, in good standing, acting as the
Candidates’ Sponsor. The Sponsor, by letter to

the Secretary of the Board, shall not only recommend
the Candidate, but also state his or her willingness
to orient his or her Candidate regarding course and
Club rules. Upon the acceptance of the Candidate,
in his or her letter, the Sponsor shall list three
(3) other references on behalf of his or her
Candidate; one (1) of whom shall be another Senior
Member in good standing.

The Secretary, upon receipt of the proposal, shall
immediately notify the Membership Chairman. The
Membership Committee shall then contact the four (4)
references as to the Candidates’ financial
responsibility, character, integrity and any other
information the Committee may deem necessary. If
the Membership Committee finds that a Candidate is
not worthy of membership, the Chairman shall so
inform the Board.

Once a Candidate is screened, and recommended for
acceptance by the Membership Committee, he/she must
appear before the Board of Governors prior to
approval. Seven (7) Members shall constitute a
quorum for purpose of acceptance or rejection. Two
(2) negative votes by any Member of the Board will
reject the acceptance of any Candidate. If a
Candidate is rejected hy the Board, he/she may not
reapply for membership for a period of two (2)
years. Upon approval by the Board, an accepted
Candidate’s name shall be posted on the bulletin
board for a period of two (2) weeks for scrutiny by
the general membership.

Any Senior Member, in good standing, may write a
letter to the Secretary objecting to the admission
of any Candidate for membership. If two (2) or more
such letters are received, it will be necessary to
so inform the Sponsor of the Candidate; who, in
turn, shall have the right to appear before the
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Board to support his or her Candidate. The Board,
sitting as a Committee on Admissions, shall then
re-evaluate the cCandidate and either accept or
reject the plea of the Sponsor. Two (2) negative
votes will reject the Candidate.

Oonce a Candidate has been screened, approved and
accepted for membership, his/her admission is
automatic, providing there is not a waiting list
for admission. In the event there is such a list,
the Candidate’s name shall be placed on said list
in order of his/her date of application, until such
time as an opening in the classification is
available. However, this does not obligate the
Committee on Admissions to necessarily accept those
heading the waiting list in preference to applicants
who may have been placed on the waiting list at a
later date.

Upon admission, all fees such as initiation and the
pro-rated amount of the yearly dues must be paid
prior to the use of Club facilities.

All Ccandidates must be informed of their status as
to rejection, acceptance on a waiting list, or
admission within ninety (90) days of their date of
application.

The Board of Governors may transfer a Member from
one (1) membership classification to another
classification in the event of an age or residence
change by a said Member. Existing dues and initia-
tion fees shall be changed as of the date the Board
makes this determination either on its own
authority, or at the request of the individual
Menber.

The Board of Governors may declare any category of
membership of the Club to be closed at any time,
when, in its discretion, it is in the best interest
of the Club to do so.

At any time the membership is declared to be
closed, Candidates may be encouraged to apply for
membership and be placed on the waiting list until
such time as the membership shall be declared open.

-4 -
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ARTICLE V

RESIGNATION AN E OF ABSENCE

Any Member, in good standing, and, with no indebted-
ness to the Club, may resign. The resignation shall
be in writing, addressed to the Board of Governors,
and must be filed with the Treasurer to release the
Member from liability for dues. Any indebtedness
incurred for any phase of the Club operation prior
to the date of receiving said resignation at the
Club office will be considered a liability. All
Senior Members resigning or otherwise losing their
membership shall forfeit their equity in the Club.

Members who resign and who, at the time of resigna-
tion, were in good standing may be re-elected to
membership by the Board with payment of one-half (%)
of the then current initiation fee. by the following
procedures outlined in Article IV.

Any Member, in good standing, with no indebtedness
to the Club, may request a leave of absence due to
illness of prolonged duration. The conditions for
granting a leave of absence will be the same as
those outlined above in Article V, Section I A on
resignation except the Member requesting leave shall
be carried on the roll as "on leave" and his/her
dues shall be suspended until the termination of
his/her illness or the Member requests, in writing,
reinstatement to active status.

The Board of Governors, at its discretion, may con-
sider a leave of absence for a reason other than
illness if there are extenuating and unusual
circumstances surrounding such a request by a
Member.

In no case will leave be granted for more than one
(1) year. 1If more time is needed, a new request
must be submitted by the Member or someone desig-
nated to act on his/her behalf.
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ARTICLE VI
SUSPENSION AND PULSION
SECTION I.

Any Member violating any rules of the Club or guilty of
any misconduct, and especially any Member whose conduct shall be
injurious to the character or interest of the Club, may receive a
Letter of Reprimand with a warning or be suspended or expelled by
the Board of Governors. No Member shall be suspended or
expelled without an opportunity to be heard. In the event the
Board agrees that suspension and/or expulsion is being
considered, the Member must be notified by certified mail that a
hearing will take place within ten (10) days of notice to
him/her. The notice will list the time, place, date and charges.

SECTION II.

If, after the hearing, the Board agrees to a suspension,
said suspension shall automatically be for a minimum of two (2)
weeks. Suspension will be valid when a majority of the Board
present so votes.

If the Board agrees to expulsion, it shall be valid when
a two-thirds (2/3) majority of the total Board so votes.

SECTION III.

All suspended or expelled Members shall be denied all
Club privileges and denied access to Club property.

Expelled Members shall be dropped from the rolls, and may

never again apply for membership to The Wyoming Valley Country Cluk
and it shall be so recorded in the minutes of the Club.

ARTICLE VII
FEES AND DUES
SECTION I.
The Board of Governors shall have the power to determine
the annual dues and golf fees; to establish initiation fees; to

set assessment rates; and, to levy any charges it may deem neces-
sary to maintain the financial stability of the Club.

-6—-
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SECTION II.

The fiscal year will be considered as the first of
October of the calendar year until the 30th of September of the
following calendar year.

A. The annual dues are payable on the first of
October, however, the amount due may be
pro-rated on a schedule approved by the Board
of Governors, except for new Members who shall
pay all fees as directed under Article IV,
Section I F of these By-laws.

B. Senior Member applicants accepted after July
1 pay half-year dues, plus full initiation
fees for that fiscal year.

SECTION III.

When the dues, or any other indebtedness to the Club,
remains unpaid, by a Member, for a period of twenty (20) days
following the month in which said indebtedness occurred, the Mem-
ber shall be considered in arrears. The Treasurer shall then
send a second statement to the Member advising him or her that
the Member’s name shall be posted unless the account is paid
within ten (10) days from the date of such notice. At the end of
this ten (10) day period, the Member will then be in arrears for
thirty (30) days, and, if his/her debt is still unpaid, he or she
shall be posted by the Treasurer. ONCE THE MEMBER’S NAME IS
POSTED, HE OR SHE WILL BE CONSIDERED DELINQUENT AND SHALL BE
DENIED ALL PRIVILEGES OF CLUB MEMBERSHIP, INCLUDING ADMISSION TO
‘THE CLUB PROPERTY.

The Treasurer shall notify the Board of Governors when
Members are posted. When the indebtedness of a Member remains
unpaid for ten (10) more days after being posted, or a total of
forty (40) days following the month in which said indebtedness is
incurred, the Board of Governors shall then declare such member-
ship to be forfeited, and the delinguent shall thereupon cease to
be a Member of the Club. Any member thus forfeiting a membership
may be considered for reinstatement upon payment of all arrears,
and requesting, in writing, that the Board of Governors reinstate
him or her. The individual concerned shall not become an active
Member until he or she is so advised that the request is granted.
A favorable vote by the Board of Governors present at any meeting
of the Board will be necessary for reinstatement.
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When circumstances seem to justify such action, the
Board of Governors may authorize for non-payment of indebtedness
when said Member is known to be ill or absent from home.

ARTICLE VIII
OFFICERS
SECTION I.

A. The officers shall be a President, First and Second
Vice-Presidents, Secretary, Treasurer (who will also
be the Finance Chairman), four (4) Governors, and
the respective chairmen of the Golf, Green, House
and Membership Committees provided for in Article X
of these By-laws, and these officers shall consti-
tute the Board of Governors.

B. Quorum - At all meetings of the Board, the
majority of the Officers in office shall be neces-
sary to constitute a quorum for the transaction of
business, and, the acts of a majority of the
officers present at a meeting at which there is a
quorum shall be the acts of the total Board of
Governors.

SECTION II.

In case of any office becoming vacant for any cause, the
Board of Governors shall fill the office by appointment for the
remainder of the term.

SECTION III.

Effective in fiscal year 1987/88 and thereafter, officers’
terms of office shall be as follows:

The President, First Vice-President and two (2) of
four (4) Governors shall be chosen at an annual
meeting and shall hold office for two (2) years.

The Second Vice-President, Secretary and Treasurer
shall be chosen at the annual meeting and shall hold
office for one (1) year. 4

-8=
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SECTION 1V.

Above officers shall be chosen at the annual meeting
by a majority of votes cast by the Senior Membership present and
by way of absentee ballots cast. Election need not be by ballot
except in cases where an opposing slate has been posted.

SECTION V.

. The President, or in his/her absence, the First or Sec-
ond Vice-President shall, at least thirty (30) days prior to the
annual meeting, appoint a committee of five (5) Members, not more
than two (2) of whom shall be officers of the Club, and the com-
mittee shall nominate a slate of candidates for all vacancies
about to occur. The proposed candidates will be posted on the
bulletin board at least twenty (20) days before the date of the
annual meeting. Any five (5) Senior Members may nominate other
candidates for the same offices, but the names of such candidates
must be posted on the bulletin board at least ten (10) days prior
to the annual meeting.

The names of the Senior Members placing the candidate’s
name or names in nomination must be signed on the posting. No
Member shall be eligible to any office unless nominated and
posted as aforesaid.

The Secretary of the Club shall have ballots prepared
containing all the names so posted, and furnish the same to the
Members at the opening of the meeting when the election is to
take place. If there is no slate or candidates for office in
opposition to those candidates recommended by the nominating
committee, voting need not be by ballot.

The Secretary shall also have available a current list
of Senior Members, in good standing, all of whom shall be
entitled to one (1) vote.

If there is more than one (1) candidate for any office,
voting shall be by ballot. If voting by ballot, the President
shall appoint three (3) Judges of Election from the Senior
Membership. They, in turn, will name one (1) of their Members as
Chairman. None of the judges shall be candidates for office.

The judges shall take all action necessary to ensure fairness to
all concerned, to tally the votes and announce the results of the
election to the membership.

-9-
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A. When voting is by ballot, an Absentee Ballot
will be available in the office for any Senior
Member who cannot be present to vote on election
day.

B. Senior Members must sign for an official Absen-
tee Ballot, seal and return the ballot prior to
election day in order for it to be placed in the
ballot box by the chairman of the Election
Committee.

C. The number of Absentee Ballots placed in the
election box will be duly recorded in the Min-
utes of the Club.

D. Only Senior Members, in good standing, with no
indebtedness to the Club, who have been Members
for two (2) years, are eligible to vote.

ARTICLE IX

DUTIES OF OFFICERS
SECTION I.

PRESIDENT - The President shall be the chief executive
officer of the Club. The President shall preside at all meetings
of the Board of Governors and at all meetings of the general
membership. The President shall, with the Secretary, sign all
written contracts and obligations of the Club and perform such
other duties as may be required by these By-laws or the Board of
Governors. The President shall appoint all committees and shall
be an ex-officio member of all such committees. The President
shall arrange for an annual audit of the accounts of the
Treasurer, and present an annual report on the business of the
Club to the membership. Such report to be given either in writ-
ing and mailed to each Member, presented orally at a business
meeting, or a copy of the report placed in the files at the
office, after notifying each Member of his/her right to study
said report.

SECTION II.

VICE-PRESIDENTS - The first Vice-President shall, in
the absence or disability of the President, perform the duties

=10~
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and exercise the powers of the President and shall perform such
other duties as may be assigned to him/her by the Board of
Governors. The Second Vice~President assumes responsibility if
both the President and First Vice-~President are disabled or
absent from any meetings.

SECTION III.

SECRETARY - The Secretary shall attend all meetings of
the Board and of the membership and act as clerk thereof, and
record all the votes and minutes thereof in books to be kept for
that purpose. The Secretary shall notify all Members of their
election to office, arrange to have the proper people informed of
all meetings as to the time, place and purpose. The Secretary
shall be co-~signer, with the President, of all written contracts
and obligations of the Club. The Secretary shall conduct or
cause to be conducted, all official correspondence of the Club
and shall see that such correspondence is properly preserved and
filed until otherwise disposed of by the Board. 1In the event
that he/she shall be absent at any meeting duly called, he/she
shall arrange to have the minutes of all previous meetings made
available to the Board for their edification when necessary. 1In
such absence, the President shall appoint any Board Member in
attendance as Temporary Secretary for the recording of the
minutes.

SECTION IV.

TREASURER -~ The Treasurer shall be the chief financial
and accounting officer and shall cause full and accurate accounts
of receipts and disbursements to be kept in books belonging to
the Club. The Treasurer shall render to the President, and to the
Directors, at regular meetings of the Board, or whenever the
President or the Board may require, an account of all his/her
transactions as Treasurer and the financial state of the Club.

The Treasurer shall cause to be deposited all funds of the Club
in one (1) or more of the banks in the Wyoming Valley area, in the
name and to the credit of the Wyoming Valley Country Club. The
Treasurer shall send out bills for dues and all other indebted-
ness to the Club, as specifically set forth in Article VIII
Sections II and III of these By-laws or as may be ordered by the
Board. The Treasurer shall sign and countersign all such
instruments as may be required by his/her signature as an officer
of the Club. The Treasurer shall perform all such other duties
as may be properly assigned to him/her by the Board, one (1) of
which will be Chairman of the Finance Committee.

—11_.
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SECTION V.

THE BOARD OF GOVERNORS - This body shall exercise gen-
eral supervision of the affairs, funds and property of the Club
and to this end is invested with all the powers of the Club. It
shall make such house and ground rules as may be deemed
necessary. It shall make and enforce all regulations as it may,
from time to time, feel are essential for the proper maintenance,
care and use of the golf course; including, but not restricted to,
regulations providing for the registration of golfers, and the
use of the course by registered golfers only. It shall set
regulations providing for the establishment, imposition and col-
lection of golf dues or charges and green fees. It shall set any
regulations necessary to prevent damage or congestion of the golf
course. The Board shall meet on call of the President or on
written request of any three (3) Board Members. Due notice shall
be given by the Secretary of such meeting. A majority of the
Members of the Board in office shall be necessary to constitute a
quorum as specified in ARTICLE VIII, SECTION I B.

ARTICLE X

COMMITTEES
SECTION I.

Immediately after the annual election, the President
shall appoint, with the approval of the Board, any committees
that are deemed necessary or desirable for the successful opera-
tion of the Club for the ensuing year. It shall be mandatory
that the standing committees be Finance, House, Greens and
Grounds, Membership and Golf Committees. Committees shall not
consist of more than five (5) Senior Members. The President
shall designate the chairman of each committee. The committees
shall be delegated authority to fulfill their mission, subject to
the approval of the Board, and, for purposes not inconsistent
with these By-laws. Each committee chairman must submit his
annual anticipated budget for the coming year for scrutiny by the
Finance Committee. Final budgets must be presented for Board
approval at the regular meeting of the Board in the month of
March following the January election of officers. Once approved
by the Board, the committee is free to expend funds as needed.
Any unexpected expenditures beyond the funds already budgeted
must be submitted for Board approval. All monies received or
expended by all committees must be handled by the office under
the supervision of the Club Treasurer. All members of any
special committee shall serve until their successors have been
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appointed or until the Board decides that a particular committee
is no longer necessary.

A.

FINANCE COMMITTEE ~ This Committee, subject to the
Board, shall have general supervision of the finances
of the Club; help other committees determine their
financial needs for the year; help determine the
Club’s total yearly budget; and, act in an advisory
capacity in reference to all financial matters
affecting the Club. The elected Treasurer will be
the Chairman of this Committee.

HOUSE COMMITTEE ~ The House Committee, subject to
Board approval, shall have full charge of the
clubhouse, and any buildings where refreshments,
articles or supplies are sold. Keeping within its
established budgetary allowance, it shall have
authority to make all purchases necessary for the
proper maintenance and operation of each building
and facility under its supervision. It shall deter-
mine the prices to be charged for all articles and
supplies served in any facility under its jurisdic-
tion and shall prescribe any special terms and con-
ditions under which Members or outside agencies may
use the facilities under its charge for private
occasions. This Committee shall supervise the
employment and discharge of all personnel needed to
properly fulfill its obligations to the membertship.
It shall be the duty of this Committee to make the
necessary house rules and regulations that all
Members are to abide by and to have said rules
printed and posted in a conspicuous place in the
golf clubhouse.

GOLF COMMITTEE - The Golf Committee, subject to
Board approval, shall arrange and conduct all
tournaments, exhibition matches and other special
golf events. This Committee shall consult with
other Committees that may be involved, such as the
House Committee, as to the dates of such events and
will notify Members of said dates and conditions
pertaining to such events. It shall have the
authority to employ, supervise or discharge extra
tournament personnel, and to purchase such articles
or supplies as may be necessary for the efficient
conduct of such special events. It shall have
charge of all publicity for special events and shall
select, purchase, and award any prizes which are won
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by the contestants. During special golf events
only, it shall have charge of carts, the caddie
area, caddie master and caddies fixing the latter’s
tournament fees.

The Golf Committee will conduct and supervise any
inter-club matches held during the season. This
Committee shall organize and select Members to rep-
resent the Club at any such matches. Along with the
House Committee, they shall provide for the
reception and entertainment of the visiting teams.
The Golf Committee shall be responsible for
determining the handicaps of all Club golfers and
for posting such handicaps.

GREENS AND GROUNDS COMMITTEE - This Committee,
known simply as the Greens Committee, subject to
Board approval, shall have full charge of the golf
course and grounds of the Club property. This
includes all trees, shrubs, vines, road, walk, cart
paths and automobile parking spaces on said property
and such buildings as not specifically covered by
the House Committee in Article X B. This Committee
shall employ such personnel and procure such
articles, tools, equipment and supplies as may be
necessary for the proper upkeep and maintenance of
such facilities that come under its jurisdiction.
Any major changes or alterations on the course or
grounds beyond what would be considered as routine,
every day procedure must first be presented to the
Board for discussion and approval. Since this Com-
mittee is directly concerned with the golf course,
and since said course is the basis of the entire
Club operation, it shall be empowered, after consul-
tation with the greenskeeper, to decide when and if
the course is being damaged for any reason, such as
weather conditions, use of golf carts, or
negligence, and to take whatever steps to remedy
such situations as may be deemed necessary. In the
best interest of the Club, this could mean limiting
the use of carts, closing certain area to play, or
complete closing of play at the course until the
problem is resolved. This Committee shall be
responsible for proper training and supervision of
all caddies.

It shall be the duty of this Committee to make the
necessary rules and regulations concerning the
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course and carts that all Members are to abide by
and to have said rules printed and posted in a
conspicuous place in the Clubhouse.

MEMBERSHIP - This Committee shall be responsible
for screening candidates in all membership
classifications before presentation to the Board of
Governors for approval.

Standing Committee Chairmen are voting members of
the Board.

a. Immediate Past President is Honorary Member
of Board for one (1) year, but has no voting
privileges.

Long Range Planning Committee is a special committee
of the Club.

It shall consist of nine (9) Members whose individ-
ual term will be five (5) years. These Members will
be elected at the annual meeting

The Committee will elect their chairman annually
after the general election and he/she shall be a
voting Member of the Board.

The Long Range Planning Committee is a Special
Ccommittee of the Club, and as such, will be charged
with the responsibility of planning the future
growth and development; refurbishing the present
facility; and, replacing the equipment, buildings,
grounds, etc., in a sound and orderly manner
consistent with logical development of The Wyoming
Valley Country Club. Said Committee will formulate
its plans and report to the Board, which will then
be responsible for the appropriate action within the
confines which that Board sees proper.

The recommendations of the Long Range Planning
Committee are not to be considered binding on the
Board, but since they are the recommendations of a
Committee of the Club, their plans must be given
very serious consideration by the Board.
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CAPITAL IMPROVEMENTS

A.

SECTION I.

Capital Improvement Budgets shall not exceed ten
percent (10%) of the audited, preceding year’s dues
income, without a special membership meeting on the
proposed budget.

In the event capital expenditure actual figures may
exceed budgeted figures by ten percent (10%), a Spe-
cial Membership Meeting must be called by the Board
to inform the membership.

When and if it becomes necessary to borrow from any
lending institution to finance capital improvements,
a Special Meeting of the Membership must be held to
inform the Members of the project(s) involved prior
to any commitment by the Club.

ARTICLE XI

E NGS

There shall be an Annual Meeting of the Club for the
election of officers which shall be the second Saturday of Janu-
ary in the clubhouse at a time to be determined by the Board.

A.

Notice of such meeting shall be posted in the
clubhouse not less than two (2) weeks before the
meeting date.

Fifteen (15) Members shall constitute a quorum for
the Annual Meeting.

The audited Financial Report for the preceding year
must be mailed to all Senior Members by December 1.

In the event of a tie vote for any office, a Special

Election for the office/officer in question will be
held not later than the first Saturday in February.

-16-
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SECTION II.
The order of business shall be as follows:

1. Reading the minutes of the last stated meeting, and
of any special meetings held thereafter.

2. Report by the President for the Board.

3. Report of the Treasurer.

4. Appointment of Auditor.

5. Report of standing Committees.

6. Election of officers.

7. New Business

8. Adjournment.

SECTION III.
Special Membership Meetings may be called at the discre-
tion of the President and must be called upon written request of
ten (10) Senior Members who shall state the specific purpose of
the meeting.
A. Special meetings must be held within twenty (20)
days of such a request by either the President or
Members.

B. Each Member of the Club shall receive ten (10) day’s
notice, stating the place, time and purpose of the
meeting.

C. No business shall be transacted other than the
stated purpose of the meeting.

SECTION 1IV.

QUORUM ~ Twenty-~five percent (25%) of the Senior
Membership shall constitute a quorum of the Club for special
meetings. The acts of the majority of the quorum present shall
be the acts of the total Senior Membership. Any decisions voted
upon by the membership shall be considered to be binding upon the
Board of Directors in any future meeting of the Board relating to
the decision made at the special meeting.

-]7-
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ARTICLE XII

VISITORS
SECTION I.

Upon written request, by a Senior Member in good
standing, the Secretary may issue an invitation to any person not
a resident of Wyoming Valley to use the facilities of The Wyoming
Valley Country Club for a two (2) week period. The same guest
shall not be introduced more than twice in one (1) season and
then only after an interval of at least one (1) month. The guest
shall pay the required greens fee for each round of golf. No
Member shall have three (3) introductions in force at any one (1)
time.

SECTION II.

Should a non-resident guest of a Senior Member desire to
use the Club beyond two (2) weeks, he/she may, if the Board
approves, be granted a two (2) month guest card upon payment of
one-fourth (%) of the then current annual dues.

SECTION III.

The names and places of residence of such visitors, as
outlined in the last two (2) sections, shall be recorded in the
Pro Shop in a book kept for that purpose. Any Member who uses the
privileges of these rules shall be held responsible for any debts
or liabilities to the Club that may be incurred by any person
he/she introduces or sponsors.

ARTICLE XIII
OLORS _AND BLE|
The colors of the Club shall be Blue and Red and the
Club emblem shall be a Tomahawk.
ARTICLE XIV
U AND SSOLUTION
SECTION I.

In the event that it is considered necessary or proper

to dissolve the corporation, the Board of Directors shall notify

~-18~
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all Members in good standing of a meeting to be held for the
purpose upon not less than ten (10) day‘’s written notice to each
paid Member at his last known address.

At the meeting so called, an election to dissolve the
Corporation shall be made by a majority vote of all of the
Members.

Following the vote concerning dissolution, the Board of
Directors may take whatever action they deem proper and necessary
to wind up the Corporation by the sale of all of its assets pro-
viding for the payment of all secured or unsecured obligations.
After all debts and obligations of the Corporation are approved
and paid, any assets remaining shall be distributed to Senior
Members of the Club who are fully paid and in good standing on
the date of dissolution, provided however, that only Senior Mem-
bers who have been Members of the CLub in good-standing for five
(5) consecutive years immediately prior to the date of dissolu-
tion shall be entitled to any equity distribution.

ARTICLE XV

AMENDMENTS

These By-laws may be amended by a two-thirds (2/3) vote
of the Members present at any regular or special meeting, pro-
vided the proposed amendments shall be in writing, and shall be
proposed by the Board of Governors, or by ten (10) Senior
Resident Members two (2) weeks prior te the annual meeting, or a
special meeting called for that purpose, and that the notice of
said meeting shall contain a copy of the proposed additions or
amendments.

ARTICLE XVI
EFFECTIVE TE O —LAWS
These By-laws shall become effective on the date of a

regular or special meeting of the Senior Members of the Club duly
called for the purpose of their adoption.

-19-
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A. Richard Caputo

EXHIBIT "4%
:z:w' FINANCIALNI:ShfggURE REPORT mm’::‘ﬁ
eport 101-194, Novewdrer 30, 1989
BUSC App. 4 Sec. 101-112

1. Persen Reporting  (Lact aame, Ars, middle inial) 2. Court or Ovganization 3. Date of Report
CAPUTO, A. RICHARD . US DIST CT NID DIST OF PA 08/01/1997
4. Tide (Article 1] judges indicase active or S. Report Type (chack type) 6. Raperting Feried

m:“ﬁmmxm X Dme 07/31/1997 ox/oyxsss
U.S. DISTRICT JUDGE NOMINEE Tnital e I 07/30/1997
7. Chambers er Office Address LOIIMMTIMHW(;—WhMReMMny
387 WYOMING AVENUE rmmmmhhh-y-ﬂmhmm
P.0. BOX 205% Rt
KINGSTON, PA 18704-2059 ng Officer Date

IMPORTANT NOTES: he instrucsions sccompanying this form mucst be followed  Compleie all parts,
checking she NONE bos for each section where you hirve no reporsable information.  Sign on te last page

I. POSITIONS (Reporting individual only. se¢ pp. 9-11 of Inswrucsions)

POSITION
D NONE (No reportable posinons.)
! VICE PRESIDENT AND DIRECTOR

NAME OF ORGANIZATION / ENTITY

MAPLEMOOR, INC.

2 SECTY, TREASURER & DIRECTOR

THE LUZERNE FOUNDATION

3V.P., ASST. SECY & DIRECTOR BACK MOUNTAIN HOLDINGS, INC.
II. AGREEMENTS Reponiag indtvidual only; sce pp.14-17 of Inserucsians.)
DATE PARTIES AND TERMS
NONE 3

(No reporable agrecmenns
Fees which heve been billed, and thoee repreeenting m:
deperture from my office, en

will be eecerteined upon m

to me when received over the next twenty-four (24) wmonths.

work in progress not yet billed
thoee sums vill be remitted

L.
DATE

D NONE (No reporwble mos-iavestment incotne }
11995 INCOME FROM LEGAL SERVICES

NON-INVESTMENT INCOME  (eporsiag individus! and spouse; see pp. 1825 of Instrucsions. )
PARTIES AND TERMS

GROSS INCOME
(yours, not spowse’s)

$ 326,091.00

2 1996 INCOME FROM LEGAL SERVICES

$ 294,877.00

3 TO 7/97 INCOME FROM LEGAL SERVICES

$ 140,270.67

4

5
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FINANCIAL DISCLOSURE REPORT

Name of Person Reporting
CAPUTO, A.

RICHARD .

Date of Report
08/01/1997

SECTION HEADING. (indicax part of report)
SECTION 1. POSITIONS (cont'd.}
Li. Position

4 CO-TRUSTEE

S ASSISTANT SECRETARY
6 ASSISTANT SECRETARY
7 ASSISTANT SECRETARY
8 ASSISTANT SECRETARY
9 ASSISTANT SECRETARY
10 ASSISTANT SECRETARY
11 ASSISTANT SECRETARY
12 PARTNER

13 PARTNER

14 PARTNER

Name of Organization/Entity

GRACE K. SHEA TRUST

McCARTHY ENTERPRISES, INC.
PLAINCO, INC.

BRONSBERO & HUGHES PONTIAC, INC.
MIDDLE ROAD DEVELOPMENT CORP.
MAGICORP, INC.

FORSUNS, LTD.

ROBBINS DOOR & SASH CO.

DRUID ASSOCIATES

ALAFAYA ASSOCIATES

387 WYOMING AVENUE ASSOCIATES
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ol Dese of Repon.
FINANCIAL DISCLOSURE REPORT | CAPUTO, A. RICHARD . 08/01/1997

IV. REIMBURSEMENTS and GIFTS - tuasp fodging, food,

(nciuder shose 0 spouse and dependrns children; use e parensheticais °(5)* and *DQ)* w indicase repormbdle reimburiements and pifs received by sposse
and dependend children, respeciively. See pp. 26-19 of Inmrwctions }

SOURCE DESCRIPTION
NONE (No such reportable reimbursements or gifts)

1 EXEMPT

V. OTHER GIFTS

(Includer thase © spoust end dependent childron; use the parentheticals *(3)° and “(DQ)" ko indicate other g{fs received by spouse and dependieni children,
respechively. Ses pp. 30-33 of Instrucsions.}

SOURCE DESCRIPTION VALUE

[
V1. LIABILITIES

{Inciudes shase of spouse and dependevs children; indicate where appliceble, person responsible for Nobulity by using the parenthetical *(S)* for separate
Lability of the spouse, “(J)° Jor joint iability of reporting individwal and spouse, and “(DQ)" for libility of a dependens child. See pp. 34-36 of Jastrucsions.)

D CREDITOR DESCRIPTION VALUE CODE*

NONE  (No reporuble tiabilsties)

1 PIRST UNION NATIONAL BANK LINE OF CREDIT

L
2 MELLON BANK CREDIT CARD J
3 MBNA CREDIT CARD E
4 PIRST NATIONAL COMM. BANK MTG. ON PROP. {387 WYO. AVE ASSOC.) N
5 PIRST NATIONAL MORTGAGE CORP. MORTGAGE ON PROPERTY (RESIDENCE) _i
.
, -
* VAL CODES:J = $15,000 or iess X =$13,001-830.000 L=$50,001 10 $100,000 M =3$100,001-5250.000 N=5250,001-$500,000

0=$500,001-$1,000,000 P1=31,000.001-5,000,000 P2=$5,000,001-525,000.000 P3=3$25,000.001-550,000.000 P4 =350.000,001 or wore
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Name of Persos Reporting
FINANCIAL DISCLOSURE REPORT | CAPUTO, A. RICHARD .

port
08/01/71997

= income, vaine, sons (includes those of spouse and
VII. Page 1 INVESTMENTS and TRUSTS  sopendeat chibdren. See pp. 37.34 of inswwctions )
A B. C. .
Decription of Assen Income Grom value | Transactions during reporting period
Indicete where applicoble, owner of '_ o
e axser by wsing the parenthesical reporting feporting
- pex .4. | @ o @ (4] 1f not exemp from duclosure
ladividsal and spoust, *(5)° ot 1ep- x| Type Vahe vy
erate onmership by gpouse, “(DO) g s Codg| e | Tree @ o j@ (9
Jor qumership by dependent child. Code| Ty |Method] (¢80 Datc: | Valwe|Goln | iaemtiry of
dividend,  |UP)
. A | rertor Code | Duy. sel. | Mogh | Code |Cote |1y erseetier
Pisce 00" after each asset H) | ineerest) QW) [ ™FE Day ((U-P) [(AH)
anmpt from prioe disclosure. redemp- (f private
NONE (50 reportable income, assess, of T
wransactions)
1 RENTAL PROPERTY #1 - RYE, NY [0 [Rent N »
2 MENTAL PROPERTY 12 - RYE, NY D |Rent M »
3 FIRST UNION NAT'L BANK - INTEREST|A [Intereet K T
CHECKING
¢ DEAM WITTER REYNOLDS - IMA - GTE [A  |Dividend | g T
COMON STOCK
5 DEAN WITTER REYNOLDS - IRA = GE -|A  [Dividend | g T
CooM STOCK
§ DEAM WITTER REYNOLDS - IRA - A |oividend | g Y
CHRYSLER CORP. - COMMON STOCK
7 DEAN WITTER REYNOLOS - IRA = A [Dlvidend | J T
TOC/ DM EMERGING MARKEYS
@ CEAM WITTER REYNOLDS - IRA - L1Q.|n [intecest J ¥
ASSEYS FUND
$ DEAN WITTER REYNOLDS - 1MA - A [Dividend | J T
COMPAQ COMPUTER - COMION STOCK
10 BEAN WITTER REYNOLDS - IRA - In ptvidena | J T
TRAVELERS-AETHA =~ COMMCN STOCK
11 DA WITTER REYNOLDS - IRA - A |pividend J T
HOBIL CORP - COMMON STOCK
12 DEAN WITTER REYNOLDS - IRA - I [Dividend J T
MER. SAFETY RAZOR - COM. STOCK
13 DEAX WITTER REYNOLDS - IRA - A |Dilvidena | g T
CARNIVAL CORP. - COM. $TOCK
1¢ DEAN WITTER REYNOLDS - IRA - A [Dividena F T
GENERAL MOT, CORP. - COM. STOCK
1SRN WITTER REYNOLDS = IRA - A [Dividend J T
INGERSOLL AAND - COM. S$TOCK
16 DEAX WITTER REYNOLDS - IRA - A Ioividena 3 Y
COMPUTER ASSOC, INT'L - (M. $TK
17 DEAN WITTER REYNOLDS -~ IRA - A {Dividena J T
HARLEY DAVIDSON ~ COMM. $TOCK
1 ne/Ouin Codex A=51,000 of Jeas 8-$1,001-52,500 ©=$2,501-35,000 D=$5,001-515,000 E=515,001-350,000
(Col B1,D4)  F~230,001-5100,000 G=3100,001-51,000,000 H1=$1,000,001.35.000,000  H2=35,000,00! or mors
198l Codex: 1=513,000 of lem K=$13,001-350,000 L=350,001-8100,000 M=5$100,001-5250,000 N-$150,001-8500,000
(Cal C1,D3) O~3500,001-51,000000  P1=3$1,000,001-35,000,000 P2=35,000,001-525,000,000 P3=325,000,001-550,000,000 P4=350,000,001 or more
3 Val Mith Codex Q=Appralsal R=Cot (real astade srily) E=Amssmment T=CostvMarket
©dcn U~Book Value VeOther WeEninsied
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. Name of Permn Nrporusg
FINANCIAL DISCLOSURE REPORT | CAPUTO, A. RICHARD . |05/0111997

— income. valine, Sensachens fncindes thase of ypoust and

VII. Page 2 INVESTMENTS and TRUSTS  spentou chiltren. See pp 37-54 of dnswrmcsions )

A ] (=4 D.
Descripion of Asects ncome G valr | Trasmactions daring reporing permd
Indicase where applicable, sumer of rng -
she asser by using e parenshesicel repormng reporang
" for } .".' 4 KB | a | [} B ot exempt from desciomre
individual and spouse, “(5)° for sep- Vaine] vate | T
erate ownership by spouse, *00" Amt. ('::'_ Cod ™ o o lo [®
Jor swntrship by dependent child. [Code Moo (2.6 . Dete: | Vakoe |Gam o
dvidend, | U-P) Idestry
Place *(00° afier eoch asset ol et | Mom | Code (Cobe | oyt
Y H) | waeresg QW) | = Dy U0 [(AH)
exempt from prior discloyure. redenp- (o prvaee
NONE (no repormable income azsets, o
trassactons)
18 GRACE K. SHEA TRUST - AIR o foivicens [0 | 2 {
PRODUCTS= COMMON STOCK b
19 GRACE K. SHEA TRUST = AMERICAN (A [Dividend | x | T
HOME PROOUCTS = COM. STOCK
26 GRACE K. SHEA TRUST -~ RT4T - A |oividens | x T
COMMON $TOCK
21 GRACE K. SHEA TRUST - CREVRON - |n  [Dividend | x T
CorMON $TOCK
22GRACE K. SHEA TRUST - CHRYSLER - [A  [Dividens | J T
COMMON STOCK
23 GRACE K. SHEA TRUST - COCA COLA - Dividens | L T
COMMON STOCK
20 GAACE K. SHEA TRUST - COMPAQ A [Dividens | K T
COMPUTER - COMMON STOCK
25 GRACE K. SHMEA TRUST - DUPCMT -  a  [Dividend | K T
Coreon STOCK
26 GAACE K. SHEA TRUST - GE - In lotvicena | x T
COMMON $TOCK
27 GRACE K. SHEA TRUST - GTE - A [Dividens | J T
Coreon STACK
20 GRACE K. SHEA TRUST - JOHNSON & |B  |Dividend | L T
JOKNSON - COMMON STOCK
29GRACE K, SHEA TRUST - LUCENT A [Divigens | 3 T
TECH. - COMMON STOCK
56 GRACE K. SHEA TRUST - MICROSOFT -[A |Dividena | X T
COMMON STOCK
31 GRACE K. SHEA TRUST - SARA LEE - |5 l0ividend | & | T
COMON STOCK
32GRACE K. SHEA TRUST - SMITH-KLINE[n [Dividend | L | T
- COMMON STOCK
33 GRACE K. SHEA TRUST - WARLEY A [otvidens | 3 T
DAVIDSON - COMM. STOCK
JLORACT K. SHEA TRUST - CARNIVAL (A [Dividend | K | T
CONP. - COMM. STOCK
1 1nc/Gain Codes: A$1,000 of kem B$1.001.52,500 ©=$2.501-85,000 D~35.001-315.000 E-313.001-530,000
(Col BI,D4)  F=330,001-5100,000 G=3100,001-51.000,000  H1=31,000.001-35,000,000  HI+$3,000,001 or more
2VdCodm  J=315,000 or loma K=313,001-550,000 1~350,001-3100,000 M=$100,001-5230,000 N£250,001.3500,000
(CsLC1,DI) ©O-$300,001-31,000000  P1=31,000,001-55,000.000 P2-53,000,801-525,000,000 F3=£13,000,001-530.000.000 P4=$30,000,001 er mare
3 Val M Cades: Q=Appruisal R=Cout (real estate endy) (= Assramnemt TCahMarket
[ X)) U=Book Vahse V=Other WeEstimeted
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e of Person Reporting

VH. Page 3 INVESTMENTS

Dt of Report
08/01/1997 l

= incose, value. transacrion; (includes hase of tpouse and
and TRUSTS  copmeéew childrn, Sce pp. 37-54 of Instrucsions. )

A L 3 c D,
Descripsion of Asmen Income Groas value Transactiom during reporting period
ladicate whert appiicable, owner of dorng Send o
B¢ aser by using the porensherical reporting Teporting
.‘m.‘." .d. ? ¢ i lay m o [U)] 1f not eaempt from disclosure
individheal and sponse, *(5)* for sep- R Type Vakoel vaiue | Type
utr Gunership by powse, “(DQ) - (es.. Code @ (o @ |(®
Sor awmership by dependens hisd. Code| b nt, o |Mesed 3. Dee: v, Wensity of
Ploce “(X)° afier oach asser A | reator 227 40, | Moash Code | Code buyer/scller
=] W | inseress ) Kl L TR (7
&xampe from prioe disclosure. redemp- (if privase
NONE {no repormable income,assets, or
wansacgons)
35 GRXCE K. SHEA TRUST - ACTIVE 8 |Dividena | g T
ASSETS - MONEY MAAKET
26 FARGR BROTNERS - COMMON STOCK  [A  |Oividend | K T
($1
37 FIRST UNIOW NATIONAL BANK - i IDividend | N Ly
COMMON $TOCK 1$)
38 AYEOFF-SEXTON - OPTIONS - COMMON Mane J T
STOCK
39 0EAN WITTER REYNOLOS - IRA (S) A [Dividena | g T
~THC/ DW CR, EQ. TR. , WUT FD
40 DEAR MITTER REYNOLDS - IRA (S} =~ |n [Intereet | g T!
ON AM VALUE/MNY MARKET
41 DEAN WITTER ALYNGLOS - IRA A {Dividend | 3 T
-CAALISLE CO., INC. - COM. STOCK
42 DEAM WITTER REYNOLO - [RA- A [Dividend | g T
FLDERAL EXPRESS CORP. - COMMON
43 DEAR WITTER REYNOLDS - IRA- A [Dividend | g T
PUPONT EI DENEMOURS - COMMON
(4GRACE K. SNEA TRUST - FEDERAL |A [Dividend | K T
EXPRESS CORP. - COMMON
4S NERICAN SAFETY RAIOR (S) ~ A [Dividend [ g o)
COMMON  $TOCK
4610 ACS VACANT LAND - ORANGE CTY. ° L]
(NEAR ORLANDO} FLORIDA (5) |
T
e = o :
i_ I ol
t
|
['1 bsGoen Codlex: A=$1,000 or lom B~$1,001-$2,500 C=32.501.33,000 D~3$3,001.813,000 E~$13,001.530,000
{Cal BL, D4)  P=$30,601-$100,000 G=$100.001-81,000,000 H1+$1,000,001.$3,000,000 12-33,000,001 or more
2 Va Codw: 3=313,000 or joss K=$15,001-5%0,000 1~850.001-$100,000 34=5100,001-5230,000 N=$210,001-$500,00¢
| (Cat €1, D3) O=$500,001-$1,000,000 P1-51,000,001-35,000,000 P2=85,000,001-52,000,000 P3=523,000,001-550,000,000 P4=$30,000,001 or more
i)v-nncu- Q=Apprainal R=Cost (real sstats only) $=Asscsmrncy T=Cash/Markat

| ot Us=Book Vale
=

VeOther WeEstimated




334

Name of Persoa Reporung
FINANCIAL DISCLOSURE REPORT { CAPUTO, A. RICHARD

Dae of Regont
08/01/1997

VIII. ADDITIONAL INFORMATION OR EXPLANATIONS.

E NONE (No additional information or explamations )

{(adwcase part of reporn.)
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. Name of Person Reporting Dase of Report
FINANCIAL DISCLOSURE REPORT CAPUTO, A. RICHARD . 08/01/1997

IX. CERTIFICATION

In compliance with the provisions of 28 U.S.C. 455 and of Advisory Opinion No. 57 of the Advisory Committee on
Judicial Activities, and to the best of my knowledge at the time after reasonable inquiry, I did not perform any adjudicatory
funcnou in any lmgluon during the period covered by this report in which I, my spouse, or my minor or dependent children

i as defined in Canon 3C(3Xc), in the outcome of such litigation.

1 certify that all the information glven above (inct inf g to my spouse and minor or dependent
children, if any) is accurate, true, and complete fo the besl of my h\owledgc :nd belief, and that any information not reported
was withheld b it met applicable statutory provisions permitting non-disclosure.

1 further certify that earned income from outside employment and honoraria and the acceptance of gifts which have been
reported are in compliance with the provisions of 5 U.S.C. app. 4, section 501 et. seq., 5 U.S.C. 7353 and Judicial Conference
regulations.

sig Q‘Z @;AAX_ Date ?/I /7'7

Note: Any individual who knowirgly and wilfully falsifies or fails to file this report may be subject to civil
and criminal sanctions (5 U.S.C. App. 4, Section 104).

FILING INSTRUCTIONS

Mafl original and three additional copies to:

oa Fi
Admlnbtnllva Oftice of the Unlted States Courts
One Colombus Circle, N.E,
Suite 2-301
Washington, D.C. 20544




A. Richard caputo

EXHIRIT *5%

FIRANCIAL STATBENT

MET WORTH

ASSETS LIABILITIES
Notes payable to banks-secured 04
Cesh on hand and 1n banks 27| 916 39 || Notes payable to banks-unsecured 4 96q 18
U.S. Government securitles 04 Notes payable to reletives -0
Listed securities -0 Notes payable to others -04
Unlisted securities 14 00Q 00 | | Accounts end bifis due 13 00
Sea Schedule "A® Unpald income tax 20 00
Accounts end notes recelvable: (Estimated for 1997)
Due from reletives end friends -0 Other unpaid tax end interest 0
Due from others 78 183 00 | | Real estate mortgeges peyable 514 964 43
Doubtful a 704 00 Sea Schedule "0*
Real estate owned 1,110 000 00 | | Chattel mortgages end other -0
See Schedule °B* 11ens payable
Real estate mortgages recelvable 0 Other debts 04
Autos end other personal property 1% 00d 00
Cesh velue - 11fe {nsurence 10 284 00
Other essets
Retlrement Plen 84 N4 18
1nterest in Pertnerships 4 00Q 00
Ses Schedule °C*
Total Llsbilitles S54 724 61
Net Worth 803 044 96
Total essets 1,35 774 87 Total -Lisbi11tles and Net Worth 1,357 774 57
CONTINGENT LIABILITIES GENERAL INFORMATION
As endorser, comaker or guerantor] Are eny essets pledged? No
Ars you defendant 1n any sults or
On feases or contracts -0 1ege! ections? No.
Legel Clelms -0+ Have you ever taken bankruptcy? Mo
Provision for Federel Incose Tax ~0
(Ses Liabi11t1es above)
Other specie! debt <04




A. Richard caputo

SC U YA - T SEC S

$15,000.00 (Bond) Huntsville Golf Club - 20 years -~ 8%
Bond - Cost $15,000.00

SCHEDULE "B" - REAL ESTATE OWNED

€. se

Residence

Shavertown, Pennsylvania, 18708 - owned by A. Richard caputo
and Rosemary S. Caputo
Purchased 1974
Market Value -~ $210,000.00

vestments_ i e state

11 New Street

Rye, New York 10580 - owned by A. Richard caputo
purchased 1975
Market Value - $200,000.00

17 New Street

Rye, New York 10580 - owned by A. Richard Caputo
purchased 1975
Market Value.~- $200,000.00

387 Wyoming Avenue

Kingston, Pennsylvania 18704 - owned by A. Richard Caputo and
Charles A. Shea, III as
co-partpers
Purchased 1994
Market Value - $500,000.00



A. Richard Caputo

e - ERS N ESTS

pruid Associates - 25% interest - owns an interest in an apart-
ment building in Mamaroneck, New York, and an
interest in an apartment building in
Fleetwood, New York, with other investors.
Current value of my interest is estimated at
$5,000.00.

Alafaya Associates - 16 2/3% interest - owns an interest in the
same apartment building in Fleetwood, New
York, in which Druid Associates owns an
interest. Current value of my interest is
estimated at $3,000.00. My wife also owns
16 2/3% interest.

S " o (o)

First Union Mortgage Corp.
Balance! $8,173.40
Security: Residence - Shavertown, Pennsylvania

.First Union Mortgage Corp.
Balance: $132,897.69
security: Residence - Shavertown, Pennsylvania

First National Community Bank

Balance: $375,893.34 ,
security: 387 Wyoming Avenue, Kingston, Pennsylvania
Mortgagors: A. Richard Caputo and Charles A. Shea, III



NOMINATIONS OF RONALD LEE GILMAN AND
SONIA SOTOMAYOR (U.S. CIRCUIT JUDGES);
CHARLES J. SIRAGUSA, ALGENON L.
MARBLEY, DALE A. KIMBALL, JAMES S.
GWIN, AND RICHARD CONWAY CASEY (U.S.
DISTRICT JUDGES)

TUESDAY, SEPTEMBER 30, 1997

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 3:02 p.m., in room
SD-226, Dirksen Senate Office Building, Hon. Mike DeWine pre-
siding.

Also present: Senators Hatch, Thurmond, Thompson, Torricelli,
Sessions, and Ashcroft.

OPENING STATEMENT OF HON. MIKE DeWINE, A U.S. SENATOR
FROM THE STATE OF OHIO

Senator DEWINE. I would invite my colleagues, I see Senator
Glenn and Senator Bennett, to come immediately to the table. We
are now proceeding to hearings for two circuit court judges and five
district court judges. We need to be out of here by 4:30 p.m., which
I assume we can %e.

I would say to all of the prospective judges who are here that it
is certainly possible that we may submit some written questions for
the record, either because we run out of time or because some
members are not here. Some members may have to leave, so you
should be prepared to receive written followup questions from
them, as well.

Let me start, if I could, with the chairman of the committee, Sen-
ator Hatch. Mr. Chairman.

STATEMENT OF HON. ORRIN G. HATCH, A U.S. SENATOR FROM
THE STATE OF UTAH

Senator HATCH. Thank you, Mr. Chairman. I appreciate this op-
portunity to appear before the committee for and on behalf of Dale
A. Kimball, who has been nominated for district court judge for the
District of Utah. I am also happy to be here with my friend and
colleague, Senator Bennett, as well.

Mr. Kimball obtained his B.S. from Brigham Young University in
August 1964, his juris doctorate from the University of Utah in
1967, became an associate with the largest law firm in Utah and
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one of the most prestigious, was a partner and then helped form
one of the major firms in Salt Lake City, Kimball, Parr, Waddoups,
Brown & Gee. He has been the senior partner in that law firm
from 1975 to the present. He was an associate professor of law at
the Brigham Young University School of Law from 1974 to 1976,
and adjunct professor from 1976 to 1979.

Mr. Kimball has extensive experience in the practice of law and
has been engaged in general practice, title work, oil and gas and
mineral matters, contract negotiations, and litigation, including se-
curities law, shipping disputes, administrative agency matters, and
criminal defense. Since 1975, he has been engaged primarily in
business litigation, including securities fraud, insurance, antitrust,
contract, and energy cases, along with some arbitrations and mu-
nicipal litigation.

He has had extensive experience in the practice of law, in the
practice of teaching law, and as a fine lawyer in the Utah area. He
has authored several articles. He is a member, of course, of the ap-
propriate bar associations and is one of the finest people I know.

Dale Kimball is not only an excellent lawyer, he is a person of
the highest integrity, the highest ability, a person we can rely
upon, a person who understands the role of judging, and a person
who, literally, I think, will elevate the Federal bench in this coun-
try.

There is so much more we could say. He is here with his wonder-
ful wife. I have known him for a long time. I have total respect for
him, as I think do all people in Utah and especially all members
of the bar association.

As you know, in any of these situations, it is very difficult to
make a decision as to who should replace another Federal district
judge. There are so many people who can be qualified for that posi-
tion, and there are a number in Utah who certainly do qualify, but
I know of none better, none greater, or none with more ability than
Dale Kimball. I think he will become one of the great judges in
America and I would expect no less from him.

I recommend to the committee that they approve this nomination
as quickly as possible and help us to resolve the problem of an
open seat on that bench, which has been open since June of this
year.

Senator DEWINE. Senator, thank you very much.

Let me turn now to the junior Senator from Utah, Senator Ben-
nett.

STATEMENT OF HON. ROBERT F. BENNETT, A U.S, SENATOR
FROM THE STATE OF UTAH

Senator BENNETT. Thank you, Mr. Chairman. Being the junior
Senator and not being a member of the Judiciary Committee where
the senior Senator is the chairman of the Judiciary Committee usu-
ally means that my activity with respect to the appointing of Fed-
eral judges is a fairly minimal one.

I will say that Senator Hatch has been more than solicitous,
however, of my opinion and he came down to see me early in this
process to tell me of the various people that were being considered
for this particular vacancy and to tell me that his recommendation
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would be Dale Kimball. This made it very easy for me to say yes
without any kind of demur or objection.

I will not go over the specifics in Dale Kimball’s background.
Senator Hatch has already done that and they are available to the
committee generally. I will share with you this personal experience.

I was the CEO of a company that grew very rapidly and finally
got to the point where, if its investors were to get any of their
money out, it had to go public. The decision was made that it
would go public and go directly to the New York Stock Exchange.
That meant underwriting by two of the Nation’s largest investment
bankers, Merrill Lynch and Smith Barney, and I said to the people
who were then handling it, I assume this means we are going to
hire a very expensive law firm in either New York or San Francisco
or possibly both.

The folks at Merrill Lynch said, actually, you have one of the fin-
est law firms in the country dealing with this particular issue in
Kimball, Parr and we would recommend, as a New York invest-
ment banker, that the law firm that handles the public offering for
Franklin be Kimball, Parr. That was the first time I had heard Mr.
Kimball’'s name, and as I associated with the people at Kimball,
Parr, both in that official manner and in the unofficial question of
how I handle my own shareholdings, I have come to realize how
wise they were in making that recommendation.

Mr. Kimball is the founder of that firm and his name is the first
in the list of named partners. He would be qualified to serve on
any bench in any jurisdiction and I am happy to add my endorse-
ment to that of Senator Hatch'’s, based on that personal experience
with him and his legal background.

Senator DEWINE. Senator Bennett, thank you very much.

Let me now turn to the senior Senator from the State of Ohio,
my colleague, John Glenn.

STATEMENT OF HON. JOHN GLENN, A U.S. SENATOR FROM
THE STATE OF OHIO

Senator GLENN. Thank you very much, Mr. Chairman and mem-
bers of the committee. It is a pleasure to be here today to introduce
to the committee two Ohioans who have been nominated by the
President to serve as Federal district court judges. They are prod-
ucts of our judicial review commission that advises me on these se-
lections, as the chairman knows.

These individuals, Judge James Gwin and Mr. Algenon Marbley,
are certainly worthy of appointment and I would ask them to come
up and sit with me up here while I introduce them, if I could. Mr.
Marbley and Judge Gwin, would you come up, please? Thank you.

They both have had very distinguished careers, and before I go
on to scribe some of the qualities in these gentlemen that I believe
make them well suited to serve on the Federal bench, I want to
take just a moment to recognize their families who have traveled
with them here today to share in this proud moment. As I read
your names, if you would just stand back there, I would appreciate
it so you could be recognized.

We have Mr. Marbley’s wife, Janet Green Marbley, as well as
their two sons, Algenon, Jr. and Aaron Marbley. They are both

45-964 98 - 12
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here. They are joined by Mr. Marbley’s mother, Ann Johnson. We
thank you for coming in today.

We also have Judge Gwin’s wife, Bonnie Gwin, their two sons,
John and Michael Gwin, and Judge Gwin’s mother, Carol Gwin.
Thank you all for coming here today. I am not sure who is minding
the store back home, Mr. Chairman, but they have quite a contin-
gent in here.

This committee has a large amount of information on these nomi-
nees. I will not try and go through it all. I will just sort of summa-
rize or highlight some of the things I believe make them outstand-
ing nominees.

Jim Gwin currently sits as a Stark County Court of Common
Pleas judge, where he has presided for the last 7 years. Judge
Gwin has earned a reputation for hard work. Since 1989, he has
presided over more jury trials than any other general division
judge in the State of Ohio. Judge Gwin has presided over 440 jury
trials, including 225 felony trials, 19 of which were murder trials.
Where the average is 15 jury trials per year, Jim Gwin has aver-
aged more than 50 jury trials per year, so we would definitely be
getting a hard worker, Mr. Chairman, when we get Jim Gwin.

When not hearing cases, Judge Gwin has been active with the
Ohio Judicial Conference, chairing the court technology subcommit-
tee and serving as a member of the court reform committee. He has
also worked in the community on behalf of the Central Stark Coun-
ty United Way, the Central Stark County Mental Health Center,
the East Central Ohio Juvenile Diabetes Foundation, and the Can-
ton Group Home. Judge Gwin has also been a lecturer at the Ohio
Judicial College.

In my opinion, Judge Gwin has demonstrated the talent, the in-
tellectual capacity and commitment to public service to make an
e}:cgﬁ'_cional addition to the Federal bench in the Northern District
0 io.

I would also like to introduce to the committee Mr. Algenon
Marbley, or Monte Marbley, as he is better known. Mr. Marbley is
a partner in the law firm of Vorys, Sater, Seymour & Pease. He,
too, is exceptionally well qualified to serve on the Federal bench.
He has had 18 years of excellent experience as a trial lawyer, both
in the public sector, for the U.S. Department of Health and Human
Services, and in the private sector, with Vorys, Sater. Mr. Marbley
has had substantial trial experience at the Federal and State levels
in civil and criminal matters, both in jury and nonjury trials.

Monte Marbley has significant academic experience as an ad-
junct professor at both the law school and undergraduate levels
and he has taught trial advocacy to lawyers at the National Insti-
tute for Trial Advocacy for the past 10 years.

Like Judge Gwin, Mr. Marbley has also taken the time to play
an active role in his community. He has worked as a leader in or-
ganizations assisting disadvantaged youth in the Columbus area.
He has served as secretary and counsel to the board of directors
of the Big Brothers and Big Sisters Association of Franklin County.
He has served for 7 years on the board of directors and 2 years as
president of the Salesian Boys and Girls Club, which serves eco-
nomically disadvantaged inner-city youth. He also has served in
leadership positions for the Franklin County United Way Cam-
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paign and the United Negro College Fund. In 1995, he was honored
as 1 of the top 10 outstanding young citizens of Columbus, OH.

Mr. Chairman, I recommend Jim Gwin and Monte Marbley with-
out any reservation whatsoever and I believe both of them will
make very, very fine Federal judges. They have the demonstrated
ability and they have the temperament to be able to dispense jus-
tice fairly and impartially and I am confident the committee will
agree with this assessment and I hope to see their very swift con-
firmation.

Thank you very much, Mr. Chairman.

Senator DEWINE. Senator Glenn, thank you for that fine state-
ment.

Let me turn now to our colleague from the State of New York,
Senator D’Amato.

STATEMENT OF HON. ALFONSE M. D’AMATO, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator D’AMATO. Thank you very much, Mr. Chairman. Might
I ask that as I introduce the nominees, they have an opportunity
to come forward.

First, it is my pleasure on behalf of both myself and Senator
Moynihan, who has submitted an extensive statement, and let me
just read a little part of it. He said today is a great day for New
York, and he talks to the honor and privilege it is for him to put
forth and join with me in support of three of the wonderful nomi-
nees that will be before this committee.

I am going to ask Mr. Richard Casey, who is the President’s
nominee for the southern district. This nomination follows the nom-
ination of Mr. Casey by President Bush. Not very often do we get
one nominee nominated by two Presidents for the same job, two
Presidents of different parties. I think that is a testimony to our
Presidents, their administrations, the Justice Department, and to
the caliber of the nominee.

Second, Judge Sotomayor, who comes before the committee for
the second time. It was less than 5 years ago when the judge was
nominated for the southern district, a position that she has held
now for almost 5 years and she is now nominated to one of the
most important courts in the land, the Courts of Appeals, Second
Circuit.

Then Judge Charles Siragusa from Rochester, whose wife went
to law school, coincidentally, with my son, Christopher. I think she
helped him get through. [Laughter.]

By the way, I want you to know that this is not a payback, that,
indeed, I have been privileged to support this nomination.

Judge Siragusa was brought to the attention of the President by
Senator Moynihan. Were it not for Senator Moynihan feeling some-
what under the weather, as he has a heavy, heavy cold, he would
be gere. I ask that his statement be inserted in the record as if
read.

Senator DEWINE. His statement will be made a part of the per-
manent record.

Senator Torricelli.
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Senator TORRICELLI. Mr. Chairman, I had three statements from
him. Senator D’Amato, do you have all three statements from Sen-
ator Moynihan?

Senator D’AMATO. Yes; all three of them, and that is why I want-
ed to characterize his statement as this being a great day for the
judicial system of this country, but particularly as it relates to
these three magnificent individuals.

[The prepared statements of Senator Moynihan follow:]

PREPARED STATEMENT OF SENATOR DANIEL PATRICK MOYNIHAN ON THE CONFIRMA-
TION OF SONIA SOTOMAYOR FOR THE UNITED STATES COURT OF APPEALS FOR THE
SeconD CIRCUIT

It is my great honor today to support Sonia Sotomayor, a most exemplary can-
didate for the United States Court of Appeals for the Second Circuit.

In March of 1991, I had the pleasure of recommending Sonia Sotomayor to be a
U.S. District Court Judge for the Southern District of New York, a position which
she currently holds. Her career as a District Court Judge has been a distinguished
one. She has presided over a number of high profile cases, including one which, to
the delight of baseball fans everywhere, put an end to a bitter strike in 1995. Dur-
ing the five year tenure, her decisions have been reversed only six times—an out-
standing record.

Judge Sotomayor is a former Assistant District Attorney with the New York
County District Attorney’s office and was a partner at the law firm of Pavia & Har-
court. She has considerable experience in criminal law from her work as a prosecu-
tor, as well as commercial litigation from her days in private practice.

Her academic achievements are truly outstanding, She was graduated summa
cum laude from Princeton University in 1976, where she was elected Phi Beta
Kappa and was a co-winner of the M. Taylor Pyne Honor Prize, awarded to the
graduating senior who has most clearly manifested excellent scholarship and effec-
tive support of the best interests of the University. She received her law degree from
Yale University, where she was an Editor for the Yale Law Journal.

I believe that Judge Sotomayor’s considerable accomplishments merit appoint-
ment to the United States Court of Appeals for the Second Circuit and I am con-
fident that, upon confirmation, she will serve with high distinction.

PREPARED STATEMENT OF SENATOR DANIEL PATRICK MOYNIHAN ON THE CONFIRMA-
TION OF CHARLES J. SIRAGUSA To BE UNITED STATES DISTRICT JUDGE FOR THE
WESTERN DISTRICT OF NEW YORK

1 am pleased to present to the committee New York State Supreme Court Justice
Charles Joseph Siragusa, nominated to be United States District Judge for the
Western District of New York.

Might I note that my judicial screening panel interviewed more than twenty ap-
plicants to fill the vacancy that resulted when Judge Michael A. Telesca took senior
status. There were, as one might have expected, many splendid candidates. How-
ever, Judge Charles J. Siragusa stood out.

Judge Siragusa has served with great distinction in the Seventh Judicial District.
He was elected to the State Supreme Court in 1992, following fifteen years as a
prosecutor with the Monroe County District Attorney’s office. In that capacity he
tried over 100 felonies and was involved in a number of significant criminal cases
including the prosecution of Arthur J. Shawcross, a serial killer responsible for the
deaths of eleven women. He received widespread recognition and praise for his work
on that case.

A native of Rochester, Judge Siragusa was graduated from LeMoyne College in
DeWitt, New York in 1969. He received his law degree from Albany Law School
1969 and has been a member of the New York State Bar since 1977.

Judge Charles J. Siragusa is a man of great intelligence and unwavering prin-
ciple. I am confident that, upon confirmation, he will serve with honor and distinc-
tion.
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PREPARED STATEMENT OF SENATOR DANIEL PATRICK MOYNIHAN ON THE CONFIRMA-
TION OF RICHARD C. CASEY AS A U.S. DISTRICT COURT JUDGE FOR THE SOUTHERN
DisTrRICT OF NEW YORK

It is my great privilege to support the confirmation of Richard Conway Casey, a
nominee for United States District Judge for the Southern District of New York.

Mr. Casey has been associated with the New York firm of Brown & Wood for over
thirty years, serving as a partner for fourteen years before becoming Of Counse! to
the firm in 1984. During his time in private practice, he has specialized in securi-
ties, corporate and criminal litigation.

Earlier in his career, he served as Assistant United States Attorney for the South-
ern District of New York and investigated public corruption as counsel to a Special
Commission of the State of New York, commonly known as the Moreland Act Com-
mission.

Might I add that Mr. Casey has benefited from the rigors of a Jesuit education.
He was graduated from the College of the Holy Cross in 1955 and went on to receive
his law degree at Georgetown University Law center in 1958. At Georgetown he was
the recipient of the Beaudry Cup for gest Moot Court argument in his class. He
later went on to be a finalist in the National Moot Court Competition.

It is an honor to introduce Mr. Casey to the Committee today. I am quite con-
fident that upon his confirmation he will serve New York with distinction.

Senator D’AMATO. Let me say, I am going to ask that my full
statement be included in the record as if read in its entirety, be-
cause I have these loquacious speech writers who have gone into
every detail of all of the candidates and their lives. Some, they
might want to hear. Others would be—well, no.

Senator DEWINE. It will be made a part of the record.

Senator D’AMATO. Let me say that it is a great privilege and
honor to nominate Dick Casey. Dick Casey’s impressive legal career
is quite extraordinary. But I think more extraordinary is the fact
that over the past several years, Mr. Casey’s legal work has shifted
slightly as a result of his blindness. He is blind. He would be the
first district court judge who would be nominated for this position
f’{xddtake the bench as a person who has no sight—who is legally

ind.

There is no doubt as to his legal acumen. There is no doubt as
to the brilliance of his academic record and his distinguished career
before the bar. Even after he lost his sight, he remained vigorous
in actively practicing law, probably more than most. His tenacious-
nfgss t}:loward justice and fairness will never be impeded by his loss
of sight.

We had a distinguished panel of jurists before our committee
who came forward with this nominee and who explored the ques-
tion as to whether or not he would be able to discharge the duties
as a trial justice. This was headed by the former chief justice of the
southern district. Their recommendation was unanimous in terms
of indicating that Dick Casey could do the job.

I believe that not only is he eminently qualified by way of his
background and his experience, but his success in the face of the
disability that he has had to deal with will give further testimony,
living proof, to his great personal strength and it will be an inspi-
ration to Americans and many others that we are winning the bat-
tle against the prejudice toward the disabled. As always, he will be
atrail blazer, opening new doors for others.

Let me just add, for the record, just some of his credentials. I
might mention that those who know him best have come forward
and are here today, not only his family but one of the great U.S.
attorneys from the Southern District of New York, a great prosecu-
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tor in his own right is here today to lend his support to his friend
and colleague, former U.S. attorney Otto Obermeyer.

Mr. Casey’s impressive legal career began as an assistant U.S.
attorney in the Southern District in the Criminal Division. He
joined the special commission for the State of New York investigat-
ing public corruption, and for over three decades, he has been prac-
ticing with Brown and Wood in New York City. So it is my distinct
pleasure to put forward this nominee.

As it relates to Justice Sotomayor, what can one say? But only
in this country, the daughter of a humble working family has risen
by way of her legal scholastic stewardship to the highest trial court
in the Federal district, the premiere district, I might add with some
prejudice, the Southern District of New York, where she has distin-
guished herself.

I predicted to this committee almost 5 years ago that Judge
Sotomayor would be an exemplary, outstanding justice. She has
demonstrated that repeatedly. She has shown compassion, wisdom,
one of the great intellects on the court. Her experience both as a
prosecutor, civil litigator, and Federal trial judge makes her an ex-
ceptionally qualified candidate for the second circuit. She is here
with her beautiful mama, and I am wondering if we could have
your mother stand. Mrs. Sotomayor, congratulations to you.

Last but not least is Judge Siragusa, and I want you to know
that the judge comes with one of the most highly rated records as
a great trial judge, sitting in the Supreme Court in Monroe County,
having served as first assistant district attorney and thereafter
being recognized by more groups than one could possibly mention
in terms of his service to community and in terms of his legal stew-
ardship.

Of all of his great accomplishments, I might add, is the fact that
the judge graduated from a wonderful school, and you know that
my chief and top administrative assistant put this in. He said,
after graduating from a wonderful college, LeMoyne College in Syr-
acuse. So I want you to know, judge, that Mike Kinsella has never
forgotten that kinship and we share that with this committee
today.

I recommend him to this committee, along with Senator Moy-
nihan, recognizing that the President has chosen well and also that
this district is one of the busiest districts, most overworked dis-
tricts, in the country and they certainly could use the judge as
quickly as possible.

Mr. Chairman, it is a great honor to recommend these three
nominees and join with our senior Senator in presenting them to
the committee today.

Senator DEWINE. Senator D’Amato, thank you very much for
joining us.

[The prepared statements of Senator D’Amato follows:]

PREPARED STATEMENT OF SENATOR ALFONSE D’AMATO INTRODUCING SONIA
SOTOMAYOR

I am pleased to join my colleague, Senator Moynihan in the introduction of Judge
Sonia Sotomayor to the Senate Judiciary Committee.

Several years ago I introduced Judge Sotomayor to the Judiciary Committee when
she was nominated to the federal bench in the Southern District of New York. I was
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confident then that she would be a fine addition to the federal bench and, nearly
5 years later, I remain confident of her abilities and fairness as a federal judge.

After graduating from Princeton University, Summa Cum Laude, and then earn-

inlﬁ alawd e from Yale, where she served as editor of the Yale Law School Jour-

, Judge Sotomayor worked in the New York County District Attorney’s Office.
She joined the law firm of Pavia & Harcourt and made Partner in 1988. In private
practice, Judge Sotomayor has had significant experience in general civil litigation
including real estate, employment, contract, intellectual property law and export
commodity trading.

Judge Sotomayor has exercised her civic duties as a Board Member of a number
of organizations, including the Puerto Rican Legal Defense & Education Fund, the
New York State Mortgage Agency and the New York City Campaign Finance Board.

During her term in the Southern District of New York, she received numerous
honors including the “Distinguished Woman in the Field of Jurisprudence” by the
Secretary of State of Puerto Rico, “Recognition of Outstanding Achievement and
Dedication to the Latino Community” by the Latino American Law Student Associa-
tion of Hofstra University School of Law and an Award for “Outstanding and Dedi-
cated Service to the People of New York County” by the District Attorney’s Office.
Her “Lifetime Achievement Award” was presented to her by both the National Puer-
to Rican Coalition and the Hispanic National Bar Association.

Judge Sotomayor's experience as prosecutor, civil litigator, and federal district
court judge makes her an exceptionally qualified candidate for the Second Circuit.
Her extensive knowledge of the law and her experience deciding federal cases pre-
pares her for the complex legal decisions that must be made by Circuit Court

Judges.
I thank the Committee for this opportunity to present Judge Sotomayor and urge
the Committee’s swift consideration of her nomination to the Second Circuit.

PREPARED STATEMENT OF SENATOR ALFONSE D’AMATO INTRODUCING CHARLES
JOSEPH SIRAGUSA

I am pleased to introduce Mr. Charles Siragusa to the Senate Judiciary Commit-
tee. As the Committee is aware, the President has nominated Judge Siragusa to the
position of District Court Judge for the Western District of New York.

I would like to take a moment to recognize his family members who are present—
his bride (as of August 30, 1997) Lisa Serio Siragusa and his new parents-in-law,
Mr. and Mrs. James Serio. (In fact, Judge Siragusa would have been before the
Committee weeks ago had he been able to get a plane back from his honeymoon.)

Judge Siragusa is from Rochester, New York and has been a life-long New Yorker.
After graduating from a wonderful school, LeMoyne College in Syracuse, and work-
inE for several years as a teacher in a Rochester school, Judge Siragusa entered law
school, and graduated from Albany Law School.

Judtie Siragusa’s impressive legal career began as an Assistant District Attorney
with the Monroe County District Attorney’s Office. He was promoted to First Assist-
ant District Attorney and was employed in that position for eight of his fifteen years
of service. Judge Siragusa’s work at the prosecutor’s office has been recognized by
many groups, awarding him distinguishing honors including, among others, the
Gannet Rochester Times Union’s Person of the Year (1991), Honorary Deputy Chief
of the Rochester Police Department (1991), Exemplary Service Award from the Mon-
roe County Sheriff's Department (1991) and a Distinguished Service Award for his
contribution to the Italian American Community-Counsel General of Italy (1996).

Since 1993, Judge Siragusa has served New York State as a State Supreme Court
Judge in Rochester, deciding cases in a fair and equitable manner.

This nominee has also served in several community positions, volunteering his
leadership and knowledge for people in need. He has sat on the Advisory Board for
Rape Crisis and the Families and Friends of Murdered Children and Victims of Vio-
lence.

I thank the Committee for allowing me this opportunity to introduce Judge
Siragusa and I look forward to swift action on his nomination.

PREPARED STATEMENT OF SENATOR ALFONSE D’AMATO INTRODUCING RICHARD
CONWAY CASEY

It is an honor for me to introduce Richard Casey to the members of the Senate
Judiciary Committee—a highly regarded and respected lawyer, and a close personal
friend, who President Bill Clinton has nominated to the Southern District of New
York, echoing a prior endorsement by former President George Bush.
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After graduating from the College of Holy Cross, Mr. Casey attended Georgetown
University Law Center. A sign of his future abilities, he became a finalist in a na-
tional competition for his moot court team. He served his country in the United
States Army and served overseas before he was honorably discharged.

Mr. Casey's impressive legal career began as an Assistant U.S. Attorney with the
U.S. Attorney's Office, Criminal Division, in the Southern District of New York. He
joined the Special Commission for the State of New York investigating public cor-
ruption.

For over three decades, Mr. Casey has been practicing with Brown & Wood in
New York City, elected to partner in 1970 and Counsel in 1984, practicing complex
securities, corporate and criminal litigation.

Over the past five years, Mr. Casey’s legal work has shifted slightly as a result
of his blindness but there is no doubt he remains vigorously active in the practice
of law, probably more than most. His tenaciousness toward justice and fairness will
never be impeded by his loss of sight.

What some may view as a disability has only strengthened his resolve for equity
and justice. He served as Director of Guiding Eyes for the Blind, a non-profit school
for training of guide dogs and the blind and Director of Catholic Guild for the Blind,
a nonprofit organization dealing in rehabilitation of the blind.

In addition to his work with these groups, Mr. Casey has shared his incredible
knowledge of the law, civil and criminal, as the Chairman of the American Bar As-
sociation Committee on Securities Litigation from 1975 to 1977 and as a member
of the Southern District of New York Trial and Appellate Panel representing indi-
gent defendants in criminal trials and appeals for twenty years.

Mr. Casey was appointed by the Honorable Jack Weinstein to serve on the Special
Commission on Discovery Abuse, amending local rules, and previously served, at the
request of Chief Justice Warren Burger, on the Special Committee for Discovery
Abuse, which issued a report recommending amendments to the Federal Rules of
Civil Procedure.

Whether a criminal case or a civil, with a disability or without, Mr. Casey has
earned the tremendous reputation that has followed him throughout his career. His
extensive knowledge of the law, thou%htful consideration and his demonstrated lead-
ership make him an exceptionally well qualified candidate for this position.

Besides being eminentl‘; qualified to serve in this position, his success in the face
of his disability is further testament of his great personal strength. His appointment
shows that in America we are winning the battle against prejudice towards the dis-
abled. As always, he will be a trailblazer, opening new doors for others.

I strongly support his nomination and urge the Committee’s swift consideration.

Senator DEWINE. Let me turn now to my colleague from the
State of Tennessee, Senator Thompson.

STATEMENT OF HON. FRED THOMPSON, A U.S. SENATOR
FROM THE STATE OF TENNESSEE

Senator THOMPSON. Thank you, Mr. Chairman.

Mr. Gilman, would you come forward, please.

Senator DEWINE. I see our colleague from Tennessee, also, Sen-
ator Frist, is here.

Senator THOMPSON. Mr. Chairman and fellow members of the
committee, | am pleased to come here today before you to introduce
Ronald L. Gilman, the President’s nominee to fill a vacancy in the
U.S. Court of Appeals for the Sixth Circuit. I want to start by ac-
knowledging my gratitude and the gratitude of all lawyers who

ractice before the sixth circuit to our chairman for scheduling a
earing on Mr. Gilman’s nomination so promptly.

Before I summarize Mr. Gilman’s accomplishments to the com-
mittee and explain why I believe he merits the committee’s ap-
proval, I want to say a brief word to recognize Judge Ted Milburn,
whose seat Mr. Gilman will be filling if he is confirmed.

Judge Milburn has served the people of Tennessee and the
Uniteg States as a judge for almost a quarter of a century, first as
a State trial judge and, since 1983, a Federal judge. Judge Milburn
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is widely regarded throughout the sixth circuit as a leader on the
court. On behalf of all Tennesseeans, I want to thank him for his
service and wish him well in his retirement. Mr. Gilman has big
shoes to fill.

Let me turn now to the nominee before you today. Mr. Gilman
is a native of Memphis and attended high school at Christian
Brothers Academy in Memphis, from which he graduated as val-
edictorian. He left Tennessee for college and law school in Massa-
chusetts, attending the Massachusetts Institute of Technology and
Harvard Law School. After graduating cum laude from Harvard in
1967, Mr. Gilman returned to Memphis, where he has practiced
ever since in one of Tennessee’s leading law firms, Ferris, Mat-
hews, Gilman, Branan & Hellen. I might point out that the Mat-
hews in that firm name is former Senator Harlan Mathews. I
might also point out that my son is a member of that firm.

Mr. Gilman rapidly became established as a leader of the Mem-
phis bar, serving as the president of the young lawyers division of
the Memphis Bar Association and president of the young lawyers
conference of the Tennessee Bar Association. He subsequently
served a term as president of both the Memphis Bar Association
and the Tennessee Bar Association. In recognition of Mr. Gilman’s
leadership at the bar, he was appointed to serve on the Tennessee
Court of the Judiciary, which hears disciplinary cases against State
judges. He has also served occasionally as a special judge in the
State courts in Memphis.

Mr. Gilman has been a leader not just in the Memphis bar but
in the Memphis community, as well. He has served on the board
of directors of the Chickasaw Council for the Boy Scouts of Amer-
ica, the Memphis Jewish Home, and the Memphis Senior Citizens
Services, among other groups. In 1981, Mr. Gilman was awarded
the Sam A. Myar, Jr. Memorial Award for outstanding service to
the legal profession and the Memphis community.

Perhaps most interesting of all is Mr. Gilman’s membership in
the Society of Memphis Magicians, which he served as president in
1986. While this gives me a little concern, I assume he will restrict
himself to pulling rabbits out of his hat and not judicial decisions.

Mr. Gilman is an extremely well-qualified and unusually well-
rounded nominee. While his practice is concentrated on litigation,
particularly commercial litigation, he also has engaged in estate
planning and general business law. Not only is he experienced in
civil law, but in criminal law, as well, as he has represented a
number of indigent criminal defendants in Federal court.

More recently, Mr. Gilman’s practice has focused on the practice
of alternative means of dispute resolution, such as arbitration and
mediation. Mr. Gilman has often served as an arbitrator and medi-
ator for groups like the American Arbitration Association and the
National Association of Securities Dealers. With the backlog in civil
litigation throughout the Nation, I think it is important to recog-
nize the importance of the nominee’s experience in this area. Not
only is this experience similar to the experience of being a judge,
but it will no doubt help him bring a special insight to a variety
of procedural issues to help the civil litigation system work better.

I know his wife, Betsy, is here today. I know he will want to in-
troduce her. I want to thank again Chairman Hatch for scheduling
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this hearing and you, Mr. Chairman, for presiding today. I am con-
fident that after hearing from Mr. Gilman, the committee will fa-
vorably report his nomination and that the full Senate will confirm
him promptly. Thank you very much.

Senator DEWINE. Let me turn to the other Senator from the
State of Tennessee, Senator Frist. I also saw Congressman Ford
back there. Congressman, can you come on up and join us?

STATEMENT OF HON. BILL FRIST, A U.S. SENATOR FROM THE
STATE OF TENNESSEE

Senator FRIST. Thank you, Mr. Chairman. I will join my col-
league from Tennessee in welcoming the opportunity to introduce
Mr. Ron Gilman, who has been nominated to fill the vacancy in the
Sixth Circuit Court of Appeals. The President has chosen wisely in
his selection of Ron Gilman of Memphis, TN, to fill this vacancy
and it is an honor for me to be here to speak on his behalf.

I have heard from many Tennesseeans since the nomination from
across the State, and uniformly and unanimously, they have called
to express their support, their full support, for this nomination. Mr.
Gilman will make an outstanding judge and do a tremendous job
in serving Tennessee, as well as the entire sixth circuit.

His experience, which has been outlined to you, is diverse and
impressive. His reputation throughout Tennessee is fair and delib-
erative, all of which speaks volumes toward his integrity. I am
proud to support this outstanding nominee, was glad to have the
opportunity to meet his family earlier today, and look forward to
completion of this nomination process.

Senator DEWINE. Senator Frist, thank you very much.

Congressman Ford, welcome.

STATEMENT OF HON. HAROLD E. FORD, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF TENNESSEE

Mr. ForD. Thank you, and I certainly thank my Senators, Mr.
Thompson and Mr. Frist, for thecir leadership on this. I welcome my
friend and certainly the future sixth circuit jurist, Mr. Gilman, and
his family. I know his wife Betsy, if she would not mind standing,
and certainly his daughter, Sherry, who is there in the back. I
know Laura was not able to be with the soon-to-be jurist today, but
I am sure she would be proud of her father.

I thank Chairman Hatch, and certainly, again, my Senators for
moving this process forward in the way that they were able to and
did. I would certainly say that Mr. Gilman’s nomination, the way
that this Senate has conducted itself, I believe, is a clear illustra-
tion of how this process can and should work when partisan politics
takes a back seat to the pressing needs of our judiciary.

I thank you again, Mr. Chairman, for scheduling this hearing
and I congratulate my friend, Mr. Gilman, again.

Senator DEWINE. Congressman, thank you very much.

I have a statement that Senator Leahy has asked me to place in
thg record. It will be made, without objection, a part of the record
today.

[The prepared statement of Senator Leahy and President Clin-
ton’s ragio address on judicial nominations foﬁow:]
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PREPARED STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR FROM THE STATE
OF VERMONT

1 commend the Chairman for holding this confirmation hearing for judicial nomi-
nees this afternoon and, in particular, for including Judge Sonia Sotomayor among
those being considered. Judge Sotoma‘yor has been an outstanding Federal District
Court Judge. She was nominated to {ill a vacancy on the Second Circuit Court of
Appeals last June. There are currently four vacancies among tlie 13 judgeships that
constitute that distinguished court. The Chief Judge of Second Circuit recently testi-
fied that in light of these vacancies 80 percent of Second Circuit 3-judge panels over
the next 12 months will have to be filed by visiting judges, since there are simply
not enough Second Circuit judges to complete them and to hear all the cases that
need attention. I hope that we will proceed without delay to consider the nomination
of Judge Sonia Sotomayor to the Second Circuit and move promptly to fill the va-
cancies plaguing the Second Circuit.

I note that we are also considering the nomination of Ronald Gilman to the Sixth
Circuit, which nomination was received in July 16; the District Court nominations
of Charles Siragusa and Richard Casey to the Western and Southern Districts in
New York, which nominations were both received in mid-July; the District Court
nominations of James Gwin and Algenon Marbley to the Northern and Southern
Districts in Ohio, which nominations were received in late July and the District
Court nomination of Dale Kimball to the District of Utah, which nomination was
received on September 5, less than one month ago. I expect that Senator Thompson
and Senator DeWine are likewise appreciative of the Chairman’s willingness to in-
clude these nominees in this hearing. The confirmation process for the vacancy in
Utah is likely to set the standard for how promptly this Committee can proceed to
review and report federal judgeship nominations. We all look forward to Mr.
Kimball's s y confirmation.

Unfortunately, this is only the sixth confirmation hearing for judicial nominees
that the Committee has convened all year. By this time two years ago, the commit-
tee had held nine confirmation hearings involving 36 judicial nominees.

While 1 am encouraged that the Committee is today proceeding with a hearing
on these six nominees, there remains no excuse for the Committee’s delay in consid-
ering the nominations of such outstanding individuals as Professor William A.
Fletcher, Judge James A. Beaty, Jr., Judge Richard A. Paez, Ms. M. Margaret
McKeown, Ms. Ann L. Aiken, and Ms. Susan Oki Mollway, to name just a few of
the outstanding nominees who have all been pending all year without so much as
a hearing. Professor Fletcher and Ms. Mollway had both been favorably reported
last year. Judge Paez and Ms. Aiken had hearings last year but have been passed
over so far this year.

After this hearing, which is the first time this year the Committee has been will-
ing to hold two hearings in any one calendar month, the Committee will still have
pending before it more than 40 nominees in need of a hearing from among the 69
nominations sent to the Senate by the President during this Congress. From the
first day of this session of Congress, this Committee has never had pending before
it fewer than 20 judicial nominees for hearings. The Committee’s oacklog has now
doubled and is more than 40. Many of these nominations were before us last Con-

, during the election year slowdown, and have had to be re-nominated by the
resident. The vacancies for which they are nominated have not been filled but per-
sist for periods now reaching years. For example, the Committee has 10 nominees
who have been pending for more than a year, including five who have been pending
since 1995. Thus, while I am delighted that we are moving more promptly with re-
spect to the nominees being considered today, I remain concemeg about the other
vacancies and other nominees,

Some of those pending before the Committee had hearings or were reported favor-
ably by the Committee last Congress but have been tgassed over so far this year as
the vacancies for which they were nominated more than two years ago persist. The
President has sent us 69 judicial nominations so far this year and is sending more
each week. Over the last three weeks, apparently in anticipation of the President’s
radio address on the judicial vacancy crisis, the Senate doubled its confirmations
from 9 to 18 in the course of 23 days. I expect even those who have spent so much
time this year holding up the confirmations of federal judges were uncomfortable
defending this Senate’s record of having proceeded on only 9 of the 61 nominees re-
ceived through August of this year. With the two confirmations last Friday, the Sen-
ate achieved the snail-like pace of confirming two judges a month over the course
of this year, while still faced with almost 100 vacancies.

The Senate continues to lag well behind the pace established by Majority Leader
Dole and Chairman Hatch in the 104th Congress. By this time two years ago, the
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Senate had confirmed 36 federal judges, double the number achieved this year. For
purposes of perspective, let us also recall that by the end of September 1992, durin,
the last year of the President Bush's term, a Democratic majority in the Senate ha
confirmed 59 of the 72 nominees sent to us by a Republican President. This Senate
is on pace to confirm less than one-third of a comparable number of nominations.

Those who delay or prevent the filling of these vacancies must understand that
they are delaying or preventing the administration of justice. We can pass all the
crime bills we want, but you cannot the cases and incarcerate the guilty if you
do not have judges. The mounting backlogs of civil and criminal cases in the dozens
of emergency districts, in particular, are growing taller by the day. National Public
Radio broadcast a series of reports all lasts week on the judicial crises and quoted
the Chief Judge and U.S. Attorney from San Diego earlier this week to the effect
that criminal matters are being affected.

I have spoken about the crisis being created by the vacancies that are being per-
petuated on the Federal courts around the country. At the rate that we are going,
we are not keepin&up with attrition. When we adjourned last Congress there were
64 vacancies on the federal bench. After the confirmation of 18 fjudges in nine
months, there has been a net increase of 30 vacancies, an increase of almost 50 per-
cent in the number of federal judicial vacancies.

The Chief Justice of the Supreme Court has called the rising number of vacancies
“the most immediate problem we face in the federal judiciary.” Chairman Hatch has
said that we can do better. I agree with them and add that we must do better. I
have urged those who have been stalling the consideration of these fine women and
men to reconsider their action and work with us to have the Committee and the
Senate fulfill its constitutional responsibility.

This weekend the President of the United States devoted his national radio ad-
dress to the threat being posed to our judicial system by those who are intent on

artisan and ideological intimidation of federal judges. I ask that a copy of the
resident’s Radio Address on Judicial Nominations from September 26, 1997, be in-
cluded in the record.

RADIO ADDRESS OF THE PRESIDENT TO THE NATION

The PRESIDENT: Good morning. 1 want to talk this morning about a very real
threat to our judicial system. For more than 220 years our nation has remained
oung and strong by meeting new challenges in ways that renew our oldest values.
{‘hmughout our history our judiciary has given life and meaning to those values by
upholding the laws and defending the rights they reflect, without regard for politics
or political party.
hat is the legacy of the judicial system our founders established, a legacy we re-
called this Thursday on the 40th anniversary of the court-ordered desegregation of
Little Rock Central High School.

But in the past 18 months this vital partnership has broken down as the Senate
has refused to act on nomination after nomination. And in federal courthouses
across America, almost 100 jud%es‘ benches are empty. In 1996, the Senate con-
firmed just 17 judges—that's the lowest election-year total in over 40 years.

This year I've already sent 70 nominations to Congress, but so far they've acted
on less than 20. The result is a vacancy crisis in our courts that Supreme Court
Chief Justice William Rehnquist warned could undermine our court’s agility to fair-
ly administer justice.

Meanwhile, our courts are clogged with a rising number of cases. An unprece-
dented number of civil cases are stalled, affecting the lives of tens of thousands of
Americans—from the family seeking life insurance I.)roceeds, to the senior citizen
trying to collect Social Security benefits, to the small business protecting its right
to compete. In our criminal courts nearly 16,000 cases are caught in limbo, while
criminals on bail await ﬁunishment and victims await justice. OQur sitting judges are
overloaded and overworked, and our justice system is strained to the breaking point.

The Senate’s failure to act on my nominations, or even to five many of my nomi-
nees a hearing, represents the worst of parﬁsan politics. Under the pretense of pre-
venting so-called judicial activism, they've taken aim at the very independence our
founders sought to protect. The congressional leadership has actually threatened sit-
ting judges with imi)eachment, merely because it disagrees with their judicial opin-
ions. Under this politically motivated scrutiny, under ever-mounting caseloads, our
jl;ldges must struggle to enforce the laws Congress passes and to do justice for us
all.

We can't let partisan politics shut down our courts and gut our judicial system.
I've worked hard to avoid that. And the people I've nominated for judgeships and
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had confirmed have had the highest rating of well qualified from the American Bar
Association of any President since these ratings have been kept.

So today I call upon the Senate to fulfill its constitutional duty to fill these vacan-
cies. The intimidation, the delay, the shrill voices must stop so the unbroken legacy
of our strong, independent judiciary can continue for generations to come. This age
demands that we work together in bipartisan fashion—and the American people de-
serve no less, especially when it comes to enforcing their rights, enforcing the law,
and protecting the Constitution.

Thanks for listening.

Senator DEWINE. We will now proceed with our circuit court
nominees. I would ask our two nominees to come forward. We
apologize for moving everyone around, but I think that we will pro-
ceed with two panels, starting with the circuit court nominees.

As you come up, I will just ask you to remain standing and take
the oath. Do you swear the testimony you shall give in this hearing
shall be the truth, the whole truth, and nothing but the truth, so
help you, God?

Mr. GILMAN. I do.

Judge SOTOMAYOR. I do.

Senator DEWINE. Thank you both for joining us today. We will
start with Mr. Gilman. Mr. Gilman, is there anyone in the audi-
ence who is with you that has not been introduced that you would
like to introduce? This is sort of a family day here today, which is
just fine with me.

TESTIMONY OF RONALD LEE GILMAN, OF TENNESSEE, TO BE
U.S. CIRCUIT JUDGE FOR THE SIXTH CIRCUIT

Mr. GILMAN. Well, I appreciate it, Mr. Chairman. My wife, I be-
lieve, has been introduceé), and my daughter, Sherry. Also, I have
my cousins from Chevy Chase, Marian and Leon Blum.

Senator DEWINE. Let us have them all stand up, or maybe they
are standing up already.

Mr. GILMAN. And I have three friends of my daughter Sherry,
Rhonda Rivens, Allison Issacman, and Stuart Frisch are all here,
living in the Washington, DC area. Thank you very much.

QUESTIONING BY SENATOR DE WINE

Senator DEWINE. Mr. Gilman, all of us have interest in all of the
nominees. I obviously have a special interest in your nomination,
because you will be serving in the sixth circuit. The State of Ohio,
of course, also happens to be part of the sixth circuit.

I notice in your resume that you have worked as an arbitrator-
mediator for the American Arbitration Association. I think you also
worked as a referee in the Dalkon shield litigation.

Mr. GILMAN. Yes, Mr. Chairman.

Senator DEWINE. You have written on this topic. I wonder if you
could just comment for us as to whether you think our system uses
mediation enough, both at the Federal level and at the State level.

Mr. GILMAN. My own experience, of course, is in the Tennessee
courts and it is just coming of age. It was just this year, as a mat-
ter of fact, that the Tennessee Supreme Court adopted an official
rule for mediation. The Western District of Tennessee just set up
its program this year. I believe it is something that has been quite
helpful. I know the sixth circuit several years ago set up a special
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counsel’s office to try to resolve disputes, even when they reached
the court of appeals.

It seems to me a way of shortening the process of resolving civil
cases and the statistics show that about 80 percent of cases that
are mediated end up being resolved. So I think the parties are bet-
ter off and the courts are better off because it unclogs the system
a good bit.

Senator DEWINE. What is your opinion? Are we using this to its
fullest potential in the Federal system?

Mr. GiLMAN. It is not yet, in my own experience in the Western
District of Tennessee, not being fully—but it is just in the process
of being utilized. I expect, though, as I have talked to colleagues
in the States of, for example, Texas and Florida, where it has been
in existence for approximately 10 years, I understand it has gotten
to the point in those States where you cannot go to trial until you
first try mediation, and that is probably the direction that we are
going in, which, in fact, I think is healthy, as particularly medi-
ation is not binding and the parties are not obligated to settle, so
if they have to go to court, they certainly have the opportunity and
the legal right to do so. But on the other hand, many of these civil
cases get resolved far earlier and at far less expense to the parties
than if they had to go through traditional litigation.

Senator DEWINE. Mr. Gilman, during your tenure as president of
the Tennessee Bar Association, the Association drafted a profes-
sional creed for Tennessee lawyers. Is there anything particularly
unique about that professional creed that we should take note of?

Mr. GILMAN. Only that probably the thing that seems most im-
portant is the need for attorneys to disagree without being dis-
agreeable. Unfortunately, it seems to be more and more as the pro-
fession grows where the lawyers do not have regular contact with
each other on a repeated basis that you find less civility in the
process and that then reflects on the cost to the litigants and the
prolonging of the litigation and the need for lawyers to be able to
cooperate, particularly on procedural matters that do not affect the
substance of the case, but rather than just schedule a deposition
date and then have problems, oh, I am going to be out of town, to
talk to each other first and do things informally, where it does not
affect the merits but yet it greatly aids in the case being processed
through the system, and that is sort of the heart of the profes-
sionalism and the creed standards.

Senator DEWINE. Thank you.

Senator Thurmond.

QUESTIONING BY SENATOR THURMOND

Senator THURMOND. Thank you, Mr. Chairman. Judge
Sotomayor, a former Supreme Court Justice has expressed his view
of consitutional interpretation as follows, and I quote, “We look to
the history of the time of framing of the Constitution and the inter-
vening history of interpretation, but the ultimate question must be,
what do the words and the text mean in our time?” Do you agree
with that statement?
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TESTIMONY OF SONIA SOTOMAYOR, OF NEW YORK, TO BE U.S.
CIRCUIT JUDGE FOR THE SECOND CIRCUIT

Judge SOTOMAYOR. No, sir, not fully. I agree with the first two
parts of it, that you look at the Constitution and what it meant at
the time. The last suggests that I would be trying to change its
meaning today, and no. I think the first two would inform what the
last result should be, which is what did it mean then and how to
apply new facts to that if the issue is new facts.

enator THURMOND. Mr. Gilman.

Mr. GILMAN. Senator, I think that——

Senator THURMOND. Do you want me to repeat that, or do you
remember it?

Mr. GILMAN. If you would, that would be fine.

Senator THURMOND. “We look to the history of the time of fram-
ing of the Constitution and the intervening history of interpreta-
tion, but the ultimate question must be, what do the words and the
text mean in our time?

Mr. GILMAN. I think that we need to look more at the text of the
Constitution as it was written. The words are important and I
think that if the Constitution is to have enduring meaning, those
concepts obviously have to be applied to current circumstances.
New events arise all the time, but I think the Constitution has got
to be interpreted within the meaning of its text.

Senator THURMOND. Now, this question is for both of you. You
have both had some involvement with the American Bar Associa-
tion. Do you believe that the ABA should take positions on social
and public policy issues such as abortion and aid to the homeless?

Mr. GILMAN. I would be glad to answer first. I was actually in
the House of Delegates for the last 8 years. I am no longer in the
House. My term ended in August of this year. I believe the ABA
does a tremendous amount of good in areas like continuing legal
education and professionalism and providing legal services. My own
opinion is it should not, though, Senator, be involved in these
issues that are primarily social and moral on which lawyers have

o é)articular expertise, and I, in fact, have voted against those

of resolutions when they have come up before the House.

Judge SOTOMAYOR. I have only been an inactive member of the
bar. I joined it largely because of its educational importance. The
American Bar Association regularly issues studies on the current
state of the law and analysis of where the law is and what is hap-
pening in that area and I receive their publications and receive
them for that purpose.

I am aware, obviously, as any reader of newspapers, that they
have taken larger positions on social issues. I believe, like Mr. Gil-
man, that that perhaps would not be terribly helpful to them gen-
erally because it undermines their effectiveness on the central
issues of their mission, which is the education of lawyers.

Senator THURMOND. This question is for you. It is a sad fact that
many young people get involved in selling drugs. Based on your ex-
perience as a judge, why do you believe many young, poor youths
become drug dealers?

Judge SOTOMAYOR. Senator, I wish I had the answer. If we had
the answer, we would have a solution to one of the worst ravages
on our society, drugs, and I do not. The reason why kids become



356

in drugs, as I have learned as a judge, vary enormously. Some, be-
cause of the lure of easy money, something that perhaps they
should not be tempted by, but they are. Others, through their own
self-ignorance about the damage they are doing to society and to
themselves. I simply do not have one reason I can give you. The
reasons are myriad and complex.

Senator THURMOND. Now another question. Do you oppose man-
datory minimum sentences for drug offenses?

Judge SOTOMAYOR. No, sir.

Senator THURMOND. Another question. Some argue that the Fed-
eral sentencing guidelines do not provide enough flexibility for the
sentencing judge and some even say they should be abolished.
What is your view of the Federal sentencing guidelines, based on
your experience with them?

Judge SOTOMAYOR. Thus far, sir, in the vast majority of cases, 1
have found the guidelines to be very helpful in giving some comfort
to me as a judge that I am not arbitrarily imposing sentences
based on my personal feelings. I believe that congressional senti-
ment, as reflected in the guidelines, is important because it permits
me not to impose my personal views but to let the democracy im-
pose the society’s views.

With respect to your second point, Senator, the guidelines al-
ready provide mechanisms for departures in appropriate cir-
cumstances. In my experience, when there are principled and rea-
soned grounds to depart, the guidelines already permit it.

Now, there is obviously discussion going on, I am very well
aware of it, of issues that the Senate is taking up on changes with-
in the guidelines with respect to some kinds or others or with re-
spect to some issues or other. I expect, as has happened during the
last 10 years, that the Sentencing Guideline Commission will con-
tinue to take up those issues and revisit them when they are ap-
propriate.

Senator THURMOND. Thank you both for your presence and your
testimony.

Senator DEWINE. Senator Sessions.

QUESTIONING BY SENATOR SESSIONS

Senator SESSIONS. Mr. Gilman, I think you are correct. We do
need to look for ways to develop alternatives to litigation and I
think we can do a better job of settling controversies many times
without the expense and the trauma of a full-fledged litigation. I
am impressed that you have tried 37 cases going directly to judg-
ment. I think that helps you bring something to the circuit that
would be a kind of experience and understanding of what it is like
to be in the pit, if I might, so I congratulate you for that.

I notice that you are an Eagle Scout. I will ask you a legal opin-
ion. Do you feel that the Washington Zoo appropriately denied the
Boy Scouts the right to have a court of honor there because the
Scouts affirmed a belief in a superior being? Do you think that
would be an appropriate decision for them to make under the Con-
stitution?

Mr. GILMAN. I do not have any immediate opinion on that. I was
not familiar with the issue, Senator.
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Senator SESSIONS. Apparently, that has been somewhat of a con-
troversy and I think tgxey have backed down now, but originally,
that was the explanation that I understand they gave. I think
sometimes we do need to respect differences. We need to respect
people’s religious views and, under the Constitution, the right to
exercise those views. I do not think they should be discriminated
against because of that.

With regard to the Constitution, I think you were pretty clear
about that. Do you take the view, and would you not agree that the
Constitution was fundamentally a contract between the people and
its government. The first three words, “We the People,” shows that
it was a contract with the people and we should be very careful be-
fore we alter the meaning of a contract which the people ratified.

Mr. GILMAN. I fully agree with that, Senator.

Senator SESSIONS. Judge Sotomayor, would you agree that if we
respe;:t that Constitution, we have to enforce it, the good and bad
parts?

Judge SOTOMAYOR. Absolutely, sir.

Senator SESSIONS. Even if we do not agree with a part of it?

Judge SOTOMAYOR. Absolutely.

Senator SESSIONS. And we really undermine and weaken that
Constitution when we try to bend it to make it fit our contem-
porary feelings of the moment?

Judge SOTOMAYOR. Sir, I do not believe we should bend the Con-
stitution under any circumstance. It says what it says. We should
do honor to it.

Senator SESSIONS. And when we honor it as it is written, I think
we strengthen it and make it available to protect us when any
great threat to our liberty arises. I agree with you on that.

You mentioned the sentencing guidelines that Senator Thurmond
asked you about. I did notice that you had, on occasion, stated that
you disagree with the mandatory minimums. Is that correct? I have
heard that.

Judge SOTOMAYOR. Sir, I do not ever remember saying that.
There may have been situations in which in a particular set of
facts I was unhappy with the results, but I do not believe that I
have ever stated that I was unhappy with mandatory minimums
as a policy question, no, sir.

Senator SESSIONS. I think you made a good point about the fact
that, as a judge, it would be easier to sleep at night when you basi-
cally have a guideline to help you decide what that sentence should
be rather than having it totally your burden from O to 20 years.
I think, in some ways, it provides more uniformity and would be
easier on a judge.

Judge SOTOMAYOR. Unquestionably, sir.

Senator SESSIONS. Do you find it that way?

Judge SOTOMAYOR. I have no idea how the judges before me ever
set a consistent standard by which to sentence individuals. The
guidelines do provide that framework in a very helpful way.

Senator SESSIONS. I have been in court when I thought a person
might get probation and they got 15 years and vice versa. I think
something 1s not healthy when you have that much flexibility.

So I do believe in the guidelines and I think in the long run they
are helpful, but I do notice in one case that you issued a sentence



358

and you were very critical of the guidelines and said, “I hope that
yours,” referring to, I believe, Louis Gomez’s case, “will be among
the many that will convince our new President and Congress to
change these minimums. The only statement I can make is this is
one more example of an abomination being committed before our
sight. You do not deserve this, sir. I am deeply sorry for you and
your family, but the laws require me to sentence you to the 5-year
minimum. I have no choice.” Would you like to comment on that?

Judge SOTOMAYOR. Sir, that is a case where the facts and my
personal feelings would have imposed a different result, but I did
not. I imposed what the law required. If that is—I am sorry, the
name of the case is?

Senator SESSIONS. I think it was Louis Gomez.

q)udge SOTOMAYOR. Can you tell me how far back that case was,
sir?

Senator DEWINE. Ninety-three.

Judge SOTOMAYOR. If I am not mistaken, sir, that was before the
safety valve provisions that were passed by Congress and I believe,
and I could be completely mistaken, because it has been a very
long time and I have had many sentences since, that I may have
been talking about the mandatory minimums more than the guide-
lines in a first offense—exactly what Congress later did, which was
to say, in a first offense situation with someone who is willing to
cooperate, as that gentleman was but had nothing to give and he
has no history of violence and none was used, that you could depart
from the guideline minimums in that regard, or lower them.

So I may be mistaken, sir, but I do believe that that was the sit-
uation and that Congress did do what I had earlier stated, which
was to look at the factual situations and the impact and make
changes when they are appropriate.

Senator SESSIONS. I think the Congress should do that and I do
not disagree with the judge calling on Congress and suggesting
that they should consider making any changes in the law. How-
ever, I do think that a judge, would you not agree, has to be careful
in conducting themselves in a way that reflects respect for the law
and the system?

Judge SOTOMAYOR. Absolutely, but——

Senator SESSIONS. A second guess about——

Judge SOTOMAYOR. Maybe I would not have called it an abomina-
tion, but I was thinking more of the factual outcome in that case.
But no question that all I meant in the context of that case was
the facts of that particular case, which Congress did come very
shortly thereafter to change. So, obviously, my strong feelings were
reflected sufficiently that Congress—not because of me, obviously,
I doubt they knew who I was at the time and may not all know
who I am now—but it was because of the hardships that were cre-
ated in many situations that caused the safety valve provision to
be passed.

I do agree, however, that great respect both for the law and for
the process is terribly important, and as I underscored there, I do
what the law requires and I think that is the greatest respect I
could show for it.

Senator SESSIONS. It is important to follow the law, though, in
cases like this, had you not, it would have been reversed. But I
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think that perhaps had you expressed your criticism with the skill
you have done today, it might be a little better conduct for a judge.
I just think that, as you know, when you set a standard of guide-
lines, everybody is not going to fit perfectly within it and maybe
you have a responsibility to help that defendant to understand
that, though it may be unfortunate and you personally would not
have given as much, that there is a rationale to this law.

Judge SOTOMAYOR. I have done that on numerous occasions, Sen-
ator, and there, it was very shortly at the time that I took the
bench and I believe that since then, 1 have always been very care-
ful, and I say it repeatedly at sentencing. When I am faced with
emotionally difficult situations for defendants and their families,
often, I get a lot of letters from heartbroken family members and
at sentencing, I explain to them that as much as I understand their
pain, that I have a greater obligation to society to follow the law
in the way that it is set forth.

Senator SESSIONS. One more thing. I noticed a New York Times
article that indicated that you had not applauded or not stood and
applauded when Justice Thomas appeared at the second circuit
conference. Are you aware of that?

Judge SOTOMAYOR. Well, I never did say that, sir. I took the fifth
amendment when the New York Times asked me that because of
the raging controversy at the time. I thought it made no sense for
a prospective nominee to enter that kind of political fray by any
statement, but I do not think I ever did, sir.

Senator SESSIONS. Well, that might explain it. The question in
the article was, when Justice Clarence Thomas was introduced at
the second circuit conference, the question of the reporter was,
were you among those who sat on her hands rather than giving
him a standing ovation, and you said, “I will take the Fifth.”

Judge SOTOMAYOR. I explained to her clearly, as I do to you now,
I did that because I thought as a—at that point, I was a confirmed
nominee, and as a judge, that I should never be making political
statements to the press or anyone else and I thought that was a
politically charged question.

Senator SESSIONS. Let me just ask you, did you see fit to stand
and applaud when he—

Judge SOTOMAYOR. He was my Supreme Court Justice of my cir-
cuit. I stood up.

Senator SESSIONS. Thank you very much, Mr. Chairman.

Senator DEWINE. Senator Ashcroft.

QUESTIONING BY SENATOR ASHCROFT

Senator ASHCROFT. Thank you, Mr. Chairman. 1 appreciate the
opportunity.

Mr. GILMAN, I was interested in Senator Sessions’ question about
the Boy Scouts, who for a time were deprived of an opportunity to
conduct a ceremony at the zoo because their organization espoused
a belief in a supreme being. I was more interested in your re-
sponse. You seemed to express some uncertainty about whether or
not that should be a disabling characteristic of an organization. Do
you think that organizations or groups of people that express a be-
lief in a supreme being should %fa subject to differential access to
public facilities or should have fewer rights than others?
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Mr. GILMAN. Oh, absolutely not. No. I think I just expressed that
I was not familiar with that situation, Senator. No. I certainly
would be—frankly, sounded shock that that would be a basis for
denying the Boy Scouts of America access to a public facility.

Senator ASHCROFT. I would hope that that would be the way you
would approach the first amendment. Thank you for clarifying
that. It was not something I knew anything about, but I have come
to trust my colleague from Alabama.

Senator SESSIONS. I am relying on Eagle Scout Mike Enzi, who
examined that recently.

Senator ASHCROFT. Judge Sotomayor, at one time, you were
asked to rule on a case of a prisoner who was removed from his
food service job in prison because he was an open homosexual. The
plaintiff sued under thc 1983 provisions, arguing that prison offi-
cials violated his constitutional rights by transferring him from the
food service job. Prison officials argue t{at he was reassigned from
his food service job to prevent disciplinary problems that could
arise from having open homosexuals prepare food.

You denied the motion for summary judgment on procedural
grounds, but you wrote that a person’s sexual orientation, standing
alone, does not reasonably, rationally, or self-evidently implicate
mess hall security concerns. You ruled that prison officials did not
p}rl‘esent evidence that having homosexuals prepare food was a real
threat.

I wonder, as a Federal judge, how much difference——

Judge SOTOMAYOR. Sir, may I just interrupt one moment, and I
apologize greatly. It was not a motion for summary judgment, it
was a motion to dismiss, which has a different standard. So I am
somewhat surprised when you say that I criticized them for not
producing evidence, because on a motion to dismiss, they do not
groduce evidence. I have to take the prisoner’s allegations on their
ace. And I am sorry. I did not know if that affected the premise
of your question.

Senator ASHCROFT. I am going to find out here in a minute. I
guess what I really want to know is, what level of deference does
a Federal judge owe to prison officials when trying to figure out
what security risks there are in a prison?

Judge SOTOMAYOR. Enormous. It is a rational basis, which means
any government interest, as long as there is a reasoned, rational
basis for it and it is not arbitrary and capricious, the prison offi-
cials can do what they like.

In that particular case, sir, as I said, it was a motion under
12(b}(6)}—I believe it is 12(b)6). It could have been 12(b) (6) or (5).
But under either, you take the plaintiff, in this case, the prisoner’s
facts as stated. You do not in any way pay attention to what the
defendants are saying. You take just the pleadings, and the plead-
ings in that case alleged that there was—the plaintiff claimed that
there were no security threats against overt homosexuals whatso-
ever, that he was not aware of any threats, none had been directed
in prison. .

The reason I know this case so well, Senator, is I just tried it
last week and it turned out the jury found in favor of the prison
guards because there was one fact there that was slightly different.
The prison claimed that it never removed him from the food line.
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That was a factual dispute between them. They say that they
asked him to leave and that he consented to leave because of the
threats that had been made. And, in fact, the jury credited the
prison guards on that claim and held for the defendants.

Senator ASHCROFT. You say you just tried this case last week?

Judge SOTOMAYOR. Yes.

Senator ASHCROFT. Is this on a second appearance before you,
then? Is this the Holmes v. Artuse?

Judge SOTOMAYOR. Holmes v. Artuse.

Senator ASHCROFT. I had that as a 1995 case. Am I mistaken?

Judge SOTOMAYOR. It was. What happened, sir, in that case, is
if you notice my—because it was a motion to dismiss, I had invited
pro bono counsel to take on the case. They came on it later, I do
not remember exactly when, and we just got it to trial last week.

Senator ASHCROFT. What was the outcome of the case?

Judge SOTOMAYOR. As I said, the jury found for the defendants
on the initial question, which is that the prison had not removed
him without his consent, that he had, in fact, consented to the re-
moval. But those are issues of fact that a judge cannot decide on
paper, sir. Those are factual questions always for a jury. Did X or
Y happen?

Senator ASHCROFT. I think those are evidentiary questions.

Judge SOTOMAYOR. Exactly. Exactly.

Senator ASHCROFT. I guess it is possible that a judge can decide
evidentiary questions in the absence of a jury, though.

Judge SOTOMAYOR. Well, in some circumstances.

Senator ASHCROFT. Do you believe that there is a constitutional
right to homosexual conduct by prisoners?

Judge SOTOMAYOR. No, sir; there is not. The case law is very
clear about that. The only constitutional right that homosexuals
have is the same constitutional right every citizen of the United
States has, which is not to have government action taken against
them arbitrarily and capriciously. The Supreme Court said that
last term in Evans v. Romer. But outside of that, that is a basic
constitutional right, not to them in particular, but to the world that
constitutes the United States.

Senator ASHCROFT. Do you think there should be one, a special
constitutional right?

Judge SOTOMAYOR. I do not think that we should be making con-
stitutional rights any greater than they exist right now. The Con-
stitution should be amended sparingly, sir, as it has been through-
out our history. It is something that should be done only after
much history and much thought.

Senator ASHCROFT. Do you agree with the amendments that have
been made to date?

Judge SOTOMAYOR. Yes, sir. It is a document that I live by.

Senator ASHCROFT. I agree with them and I think it was good
that they were amended, so I accept the process. So in your judg-
ment, you would not read additional rights into the Constitution,
like a right for homosexual conduct on the part of a prisoner?

Judge SOTOMAYOR. I cannot do it, sir. I cannot do it because it
is so contrary to what I am as a lawyer and as a judge. The Con-
stitution is what it is. We cannot read rights into them. They have
been created for us.
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Senator ASHCROFT. Are there any rights that are not protected
by the Constitution that, as a matter of policy, you would like to
see protected?

Judge SOTOMAYOR. I have not thought about that in a while, sir.
No.

Senator ASHCROFT. My time is not up.

Judge SOTOMAYOR. I think I answered.

Senator ASHCROFT. In your opinion, do you think Congress has
the right constitutionally to restrict the jurisdiction of lower Fed-
eral courts?

Judge SOTOMAYOR. You know, I have not examined that question
in the longest time, but I cannot—I am not thinking—we were cre-
ated by legislation of Congress, so I would think tiat if Congress
created it, Congress can take it away. What you cannot do is take
away that which the Constitution would give the courts. I think
that was established in Marbury v. Madison. But absent that, not
looking at the question or studying it in depth, I cannot give a bet-
ter answer than that.

Senator ASHCROFT. I thank you, Chairman DeWine. Thank you.

Senator DEWINE. Judge, one of the great burdens of being a Fed-
eral district court judge must be to deal with prisons. I have a little
familiarity with that. When I was Lieutenant Governor in Ohio,
one of my jobs was to oversee our prison system—so I have a great
deal of sympathy with judges who have to deal with the litigation,
and there is a tremendous amount of litigation.

I say that and preface it by way of an apology because I am going
to turn to one more prison question, if I could. I do not have a
name for this case, but I suspect you will recall it. The date I have
is 1994 and the issue was multicolored necklaces under the cloth-
ing of prisoners. Do you remember the——

Judge SOTOMAYOR. Yes, I do.

Senator DEWINE. So you remember the name of the case?

Judge SOTOMAYOR. It is my Campos case. It is better known as
the Santorea beads case, or at least colloquially known that way,
I should say.

Senator DEWINE. My understanding is that there was a dispute
involving the wearing of these beads. Again, I am going to summa-
rize and you can correct me and then tell me a little bit about the
case. What I am trying to get at is how you reason as a judge.

My understanding is that prison officials argued that the beads
were gang symbols that provoked fights. Contrary to that, I assume
the argument is the religious freedom question. Do you want to
walk through for me how you balance that, and ultimately, do we
get back to what we were just talking about a minute ago, a factual
question?

Judge SOTOMAYOR. In that case, sir, yes, prison officials had
taken the position that the wearing of beads of colors were a sym-
bol of gang membership. The prisoners, in turn, had asked the pris-
on officials to permit them to wear the beads under their shirts as
opposed to visibly. So the question for me was, was it rational for
the Government not to permit that alternative when I was bal-
ancing a religious right against a security concern.

The Supreme Court in these cases has held that you must give
heightened deference to prison security concerns and other con-



363

cerns but that prisoners do not lose fundamental rights, like reli-
gion, in prison, and so that unlike the standard rational basis re-
view that is given—this is before the Religious Restoration Act,
Senator, it is not a part of the jurisprudence tied to that——

Senator DEWINE. I understand.

Judge SOTOMAYOR. The Court has said that it is a slightly dif-
ferent review in that context, that the context there is that you
must balance as a judge the security concerns with readily acces-
sible alternatives. There is no bright line rule, but there, unlike the
traditional rational basis test where you take as a presumption
that the Government is doing what it thinks is right, that is a jury
or a factfinder, you must weigh whether there are reasonable alter-
natives that could be just as effective.

My reasoning in that particular case, as the opinion stated, was
that, in essence, hiding the beads was a reasonable alternative be-
cause it could not show. I do not know if in the opinion, but I know
when I spoke to the prison officers later, I said to them, if it turns
out that they are finding ways to evade that, then, obviously, you
can take steps that are different. But until that was tried first, be-
cause it was a reasonable, inexpensive alternative and not terribly
costly, that I felt that that was consistent with Supreme Court
precedent on this area.

Senator DEWINE. I appreciate your explanation. Let me move to
one final case, the 1993 Gonzalez case. Let me quote you in that
case. “We understand that you,” referring to the defendant, “were
in part a victim of the economic necessities of our society, but un-
fortunately, there are laws that I must impose.” Do you recall that
case at all?

Judge SOTOMAYOR. Not much, sir.

Senator DEWINE. I understand that, because we sit up here and
we can look at all your cases and you have to try on the spot to
remember a case that may have occurred, in this case, 4 or 5 years
ago, so——

Judge SOTOMAYOR. I have had two or three Gonzalez cases, and
I cannot, meaning not the same defendant, but different ones——

Senator DEWINE. Let me give you the additional facts, and if it
refreshes your memory, fine, and you can tell me about it. If it does
not, we will just move on.

My understanding is that Gonzalez had been convicted of con-
structively possessing at least 600 grams of cocaine. He exercised
dominion and control of an apartment in which the cocaine was
found. He also stated he knew someone else was supposed to pick
up the cocaine to sell it and distribute it to others. Do you recall
anything about that?

Judge SOTOMAYOR. No.

Senator DEWINE. OK. That is fine.

Judge SOTOMAYOR. I am terribly embarrassed to say that that
fact situation is also extraordinarily common——

Senator DEWINE. And I can understand that. I appreciate it.
Thank you.

Any other questions from any members of the committee? Sen-
ator Sessions?

Senator SESSIONS. I would like to ask——

Judge SOTOMAYOR. If you would like to—I am sorry, Senator.
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Senator DEWINE. No, go right ahead, Judge.

Judge SOTOMAYOR. If you have a question generally about some-
thing I might have said, perhaps [——

Senator DEWINE. I think it is difficult, frankly, if you do not re-
call. I think it would be unfair to you to ask you anything further
about that, if you do not recall it.

Judge SOTOMAYOR. Thank you, sir.

Senator DEWINE. Senator Sessions.

Senator SESSIONS. You mentioned that you appointed pro bono
counsel in this prison case?

Judge SOTOMAYOR. We do not appoint them, sir. There are no
funds to appoint counsel in civil cases, as you may know. What we
do is put the case on a pro bono list, which is made up of volunteer
lawyers, and the volunteer lawyers decide whether they want to
take the case or not. So if I used the word “appoint” the lawyer
there, what it means, in essence, is putting them on the list so that
they are eligible to get a lawyer from that volunteer list if a lawyer
chooses to take the case.

Senator SESSIONS. Those turn out to be often very expensive
processes. Sometimes it is easy for a judge to call in a lawyer and
then charge him to take a case—I am not saying you did, but I
have seen that before—but the State has the expense of going
through this whole process, which went on from 1995 until, I guess,
just last week. A lot of expense goes into that. I think we have got
to learn to do a better job.

Judge SOTOMAYOR. Senator, if I may add, I put people on a pro
bono list very, very rarely. I am on the pro se committee of our
court. I do it only when, generally, after some discovery has hap-
pened so I can take a look at what is there and determine whether
there is some substance to the claim, and not initially in all cases,
and where there may be a complex legal question.

For example, in that case and a few others, in that Holmes v.
Artuse, where I did that, the Supreme Court was just considering
an equal protection claim that I mentioned might elucidate this
area. In a case like that, where there is an unsettled legal question,
and you can define that by something where the circuits are split
or the Supreme Court is hearing an issue, then I will usually ask
for a lawyer because then the questions are so complex that one
needs some help in terms of making sure that you have thought
of all the arguments. You want the lawyers and not a pro se pris-
oner to brief them.

Senator SESSIONS. Thank you.

Senator DEWINE. I want to thank both of you very much and
thank you for your patience. I would just again state that there
may be questions from members of the committee who were not
here today. They will be submitted to you in writing. On the other
hand, there may not be any written followup questions.

Also, I would invite you, if you want to elaborate on any answer
and want to submit anything in writing to us, the committee would
be more than happy to receive that.

Judge SOTOMAYOR. Senator, may I take just half a second just
to introduce my mother again and my fiance?

Senator DEWINE. I think that is very appropriate.
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Judge SOTOMAYOR. My mother, Celina Sotomayor, is here, and
my fiance, Peter White, and respecting your time, I will not intro-
duce individually all of the wonderful supportive friends I have
here, other than my godson, who is a Boy Scout.

Senator DEWINE. Let us have the godson stand up, then.

Judge SOTOMAYOR. Tommy John Butler. He is the back standing

up.

Se}?ator DEWINE. He is standing up anyway. Thank you very
much.

Mr. GiLMAN. Thank you, Senator.

Judge SOTOMAYOR. Thank you.

Senator DEWINE. Thank you very much.

Let me just make kind of a personal comment. As the father of
eight kids, I have rarely seen children so quiet. We have a room
full of children here and I congratulate all of you for staying with
us.
I would ask our next panel to come up. We are going to take
about a 4- or 5-minute break, then ask you to come forward. We
are going to start this at 15 after, so we will give you a couple-min-
utes break. After the break, we are going to plow right on through.
Thank you very much.

[Recess.]

Senator DEWINE. Let me thank all of you for coming today and
thank you also for your patience.

Let me just start from my left with you, Judge Siragusa. Judge,
is there anyone in the room you want to introduce? We are going
to go right down and do that to begin with because I do not want
you leaving here and getting home and realizing there is someone
who has not been introduced.

Judge SIRAGUSA. Mr. Chairman, at the risk of correcting a U.S.
Senator, it was my wife, Lisa, who attended law school with Sen-
ator D’Amato’s son, although I am sure of two things, that she is
very flattered by his comment and she will never let me forget it.
[Laughter.]

Judge SIRAGUSA. My wife, Lisa, is here, and my in-laws, James
and Lucille Serio, and I thank them for coming. Thank you.

Senator DEWINE. Thank you very much.

Mr. Marbley.

Mr. MARBLEY. Yes, Senator. I have been fortunate. I have had
some very good support throughout this process and I have some
law school classmates who were with me back in the old days at
Northwestern who came and I would like to have them acknowl-
edged for the record, if I may. One is Thomas Preston, who is with
the IRS, and then another friend of mine, Antoinette Cook Bush
was here. I do not know whether she left. She was a former staffer
and now partner at Skadin Arps. Then I have Ronald Sullivan,
who was like an understudy but he is a Harvard lawyer now, so
I cannot call him that anymore, and he is a Washington attorney
now, so thank you very much,

Senator DEWINE. Very good.

Mr. Kimball.

Mr. KIMBALL. Thank you, Senator. I am grateful to have my wife,
Rachel, here. She is a nurse and I hope I do not need her medical
services during the hearing. Our six children and 16 grandchildren
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are scattered across the country taking care of each other and
working.

Senator DEWINE. Judge Gwin.

Judge GWIN. I am pleased to have my wife, Bonnie, and my sons,
Michael and John here. I would also introduce my sister, Mary Jo
Weis, and her husband, Ted Weis, and their sons, Robert and Ed-
ward, and also my mother, Carol. I have also some special friends
who have been helpful to me and these include John Lewis of the
Squires, Sanders firm and John Heider, who is the executive vice
president of B.F. Goodrich, and John Manos had been here, Judge
John Manos, but he may have stepped out. I thank them for their
help during this process.

Senator DEWINE. Thank you.

Mr. Casey.

Mr. CAsSEY. Mr. Chairman, I would like to introduce, I have my
sister here, Mrs. Carol Brunell. Unfortunately, my son, Richard Jr.,
was unable to be here today, but I do have with me my nephew,
Christopher Brunell, and his daughter, Kelly, and my nephews,
Frank Casey, and Tom Casey.

Senator DEWINE. Great.

Mr. CASEY. I also have with me, Senator, some of my very dear-
est friends who have been so supportive to me from years back and
since I lost my eyesight. With me here today is Mr. Richard McCar-
thy, Mr. Otto Obermeyer, who the Senator identified as a former
U.S. attorney. Another friend was supposed to be here, Suzanne
Brown, and she, unfortunately, could not make it. But I also have
with us today several members of the National Federation of the
Blind and some other blind organizations. I am not sure all have
arrived, but I am very grateful for their support. Thank you, Sen-
ator.

QUESTIONING BY SENATOR DE WINE

Senator DEWINE. Very good. Thank you all very much.

One of the privileges of having this gavel is you get to ask what-
ever questions you want——

Mr. CasEy. Excuse me, Senator. I am sorry. It would be remiss
and I could not go home. I have two of my partners here, Mr.
Thomas Suther and Mr. Robert Petersak and life would not be too
good when 1 got home if I did not mention them.

lSfenator DEWINE. I appreciate that. I have had law partners my-
self.

Mr. CAsEY. Thanks so very much.

Senator DEWINE. I appreciate that very much.

Let me just say to the nominees that the questions that we ask
are, frankly, difficult to frame because most of us who sit here and
who have the obligation to confirm or not confirm Presidential ap-
pointments have some very definite ideas about what we think a
judge should be. Those of us who have appeared before judges, es-
pecially have our ideas. But it is difficult sometimes to phrase
questions that can get at what we are really looking for.

Let me just be very candid with you and then I am going to
start, Judge, with you, if I could, and we will just go from my left
all the way down. We often talk about judicia{ temperament. I do
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not particularly like the term because I do not even know what it
means, but I think we generally know what we are talking about.

One of the things that I am always concerned about and, frankly,
it is difficult asking somebody this question and getting an answer
that is going to tell you a whole lot—maybe I am just stating it so
that 2 years from now or 10 years from now, at some point, maybe
you will remember what some U.S. Senator said during the con-
firmation hearing.

One of the things that troubles me is that occasionally when
someone is either elected to the bench—but, frankly, maybe more
often when they are appointed to the bench and they have life ten-
ure—they become what I would call arrogant. They become out of
touch with the community. They fall out of touch with the people
whom they have dealt with before. I would just like for you to talk
a little bit in turn about any kind of judicial temperament.

Before I get into the substantive questions, let me ask you now
to stand and we will actually swear you in, which is the normal
procedure of the committee. Do you swear the testimony you shall
give in this hearing shall be the truth, the whole truth, and noth-
ing but the truth, so help you God?

Judge SIRAGUSA. I do.

Mr. MARBLEY. I do.

Mr. KiIMBALL. I do.

Judge Gwin. I do.

Mr. Casky. I do.

Senator DEWINE. Thank you. Judge.

TESTIMONY OF CHARLES J. SIRAGUSA, OF NEW YORK, TO BE
U.S. DISTRICT JUDGE FOR THE WESTERN DISTRICT OF NEW
YORK

Judge SIRAGUSA. Mr. Chairman, I think there are three basic
qualities that go into a good judicial temperament. The first is com-
mitment. I think that you have to be committed to be the very best
judge you can be. That involves a commitment to work hard, a
commitment to demand no more of the attorneys who appear in
front of you than you demand of yourself. It involves a commitment
to—a judgeship is not just a profession but really a way of life to
excel as best you can.

I think the next broad trait would be dedication. You have to be
dedicated to the oath that you take. I have been a trial judge and
you have to understand that the responsibility of a trial judge is
to resolve the cases and controversies that come in front of you and
not to think of yourself as a talisman to solve the social ills that
plague society.

The third, I think, is humility. I think you have to have an ap-
preciation that it is the position that is important and not the indi-
vidual. I have tried a lot of cases as a litigant. I have had inter-
action with a lot of judges following my election and I think there
is a danger that sometimes people get what I refer to as robe-itis,
that because you put on the roges, it does not make you a better
person and it is well to remember, and perhaps it is most impor-
tant that it is the position that is important and not the individual.
Thank you.
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Senator DEWINE. Certainly none of us have ever known anybody
in that position.

Mr. Marbley.

TESTIMONY OF ALGENON L. MARBLEY, OF OHIO, TO BE U.S.
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF OHIO

Mr. MARBLEY. Certainly, one of the advantages of going second,
Mr. Chairman, is that you can adopt——

Senator DEWINE. Mr. Casey is given the last shot at this thing.
Now, he does not know we are going to start with him first next
time. [Laughter.]

Mr. MARBLEY [continuing]. The testimony of Judge Siragusa, but
I think that one of the key traits that a judge has to have is a com-
mitment to fairness. I think that a judge has to be fair to the liti-
gants who appear before him or her. I think that another key con-
sideration is the quality of being courteous. You have to be cour-
teous to the litigants, and I think that that will permeate your
courtroom. Once you establish that you are going to be courteous
and that civility will carry the day, the litigants who appear before
you will understand that they are to conform their behavior accord-
ingly, so we will not have the problem of noncivility in an other-
wise charged adversarial relationship.

I think that humility is perhaps one of the most single important
qualities because you have to realize that you have within your
hands often the ability to affect the course of events or alter peo-
ple’s lives, and so you have to be humble with that type of respon-
sibility.

Finally, I think you have to be thoughtful. When someone has
posed the faith in you to allow you to sit in that position and to
be a neutral arbiter of cases and controversies, the least that you
could do is to be thoughtful in your deliberations.

I think all of those qualities, in addition to the qualities that
Judge Siragusa pointed out, make for a sound judicial tempera-
ment.

Senator DEWINE. Mr. Kimball.

TESTIMONY OF DALE A. KIMBALL, OF UTAH, TO BE U.S.
DISTRICT JUDGE FOR THE DISTRICT OF UTAH

Mr. KIMBALL. Thank you, Senator. I certainly agree with what
these two gentlemen have said. A judge must be fair, a judge must
be impartial, a judge must be patient, a judge must be well-pre-
pared and informed and render timely and thoughtful and well-ex-
plained decisions.

I believe the best example of judicial temperament I know is the
judge I hope to replace, Judge David Winter. One of the reasons
he is such a great judge is because he has always remembered, as
he says, what it is like on the other side of the bench, on the law-
yers’ and the participants’, the parties’ side of the bench, and I
would hope to be as he is. Thank you.

Senator DEWINE. Judge.
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TESTIMONY OF JAMES S. GWIN, OF OHIO, TO BE U.S. DISTRICT
JUDGE FOR THE NORTHERN DISTRICT OF OHIO

Judge GWIN. Thank you. I think I would adopt just by reference
the comments made earlier, but I have also been impressed—it is
so important for judges and people in the judicial system to under-
stand that for most litigants, they come before a court one time in
their life, perhaps two or three times, and if those people have gone
away from the court believing that their concerns, their claims,
their defenses have been given just short shrift, I think that they
walk away with a diminished respect for our legal system.

So I think it is extremely important in every case that all the
participants, but especially the judge, give a concern for that and
treat people with respect and treat people with an open mind. So
those would be the qualities I would hope to bring to the bench for
the Northern District of Ohio.

Senator DEWINE. Mr. Casey.

TESTIMONY OF RICHARD CONWAY CASEY, OF NEW YORK, TO
BE U.S. DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF
NEW YORK

Mr. CASEY. Senator, I love the profession of the law and I have
the greatest admiration for and affection for the Southern District
of New York. It is where I started and I am going to be fortunate
enough, if I am confirmed, to be with several colleagues that I
started out with.

But I think what has made me love being a trial lawyer is the
wonderful experiences before some great judges in that district.
There is nothing quite as pleasurable for a trial lawyer to try a
case before an intelligent judge who has compassion and under-
standing, at the same time understands his function and moves the
administration of justice along, but just as important, one who has
a sense of humor that we all need in life and I would hope to emu-
late some of those that I have had the pleasure of appearing before
over the years,

Senator DEWINE. Thank you very much.

Let me turn to my second question. Mr. Casey, I will start with
you, if that is all right. If each one of you is confirmed, you will
be taking over a specific court with a docket and I would ask you
to maybe reflect—you have to have given it some thought—about
some of the things you want to do. What I am looking for is not
substance in the sense of how you decide cases, but I am looking
at more procedure—how you would run the court, what you have
observed in Federal courts or in other courts that work, what does
not work, what you like, what you do not like, how you would real-
ly run your court, because one of the things that litigants want is
a disposition of their case. They want the case resolved. So the
speed at which cases can be brought to trial, or can be resolved in
some way, is important.

So if you could just maybe comment on that, maybe reflect on the
use of support staff, reflect on the use of law clerks, reflect on the
use of arbitration or whatever the local rule might allow. That is
the type of response that I am looking for. What have you thought
about that? at is important to you, or what is not important?
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Mr. Casey. Well, Senator, I think one thing, at least in the
course of my experience, I have spent a substantial amount of time
in private practice, at least, involved in major securities litigation
and I would think that a major step to handle the administration
of the court, if I were to be confirmed, is to get involved early, espe-
cially in large cases, to get a handle on what the issues of the case
are before things can get out of hand in order that you can move
them along.

I have served on committees involving discovery abuse and I
think much of that can be prevented if a judge is to get in early,
get his or her hands on the case, assist the lawyers in setting the
discovery schedule, and move the case along and always, of course,
with a mind that an early trial date frequently helps things to
move along, as well.

As far as the staff, certainly, it is a team effort with the law
clerks and everyone involved. I would certainly keep a keen eye to
things that various judges I know in the Southern District have ex-
perimented with as to how they move their dockets along and I
would certainly try to inquire of them and utilize all their experi-
ence, as well.

Senator DEWINE. Judge Gwin.

Judge GwIN. I think it is so terribly important that cases move
along to an expeditious conclusion. After conversations with innu-
merable people who have been involved in litigation, I find that one
of their biggest concerns is how destructive and debilitating it is to
have litigation pending. That is true for individuals. It is perhaps
equally or more true for businesses. It is just to have the uncer-
tainty of a litigation pending is very damaging.

So I think it is extremely important for litigation to move along
quickly. I think the ways we do that are well known. It requires
an early intervention by the judge in terms of setting reasonable
but firm dates for preparation of motions and trials. It requires a
judge to stick to those dates, it requires a judge to quickly super-
vise discovery disputes, and it requires a judge to quickly rule and
supervise dispositive motions.

The things that it takes to move a case along, I think, are well
known, but it does require the hands-on effort of a judge, and those
are things I would like to have an opportunity to give to the North-
ern District.

Finally, I would comment, I am a big believer in alternative dis-
pute resolution and I find that in many cases, it can help narrow
the differences between the parties, even if it is not able to bring
about a conclusion to the matter. So that would be another area
where I would give emphasis.

Mr. KiMBALL. I agree with Judge Gwin, that the litigation proc-
ess can be very disruptive in people’s lives and it is very important
that it move along. I would also say it can be very, very expensive
and if some of that expense can be saved by good management by
judges, then that ought to be done.

I have been an arbitrator. I have been a mediator. I have rep-
resented clients in front of arbitrators and in front of mediators
and I would encourage the voluntary, but not mandatory, use of
those ADR processes.
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I believe in the early intervention and management that has
been discussed. Perhaps there is no more important case manage-
ment technique than timely and well-explained decisions, and I
would hope to be able to render those. I believe it is important to
utilize the magistrate judges and I consider myself a good manager
and would utilize the various management techniques for moving
things along and keeping them orderly that I have utilized in my
law practice.

Senator DEWINE. Mr, Marbley.

Mr. MARBLEY. Thank you, Mr. Chairman.

Perhaps the single most important feature is the early entry of
the judge into the fray. That is important because the judge can
counsel the litigants on the expense of litigation, perhaps reach an
early resolution of the matter through settlement or otherwise.
Judges tend to be able to help the parties close the gap and resolve
their differences.

Also, the judge, I think, should counsel the litigants about the
advantages of alternative dispute resolution, and I know that in
our district, there are options in that respect, and so that would be
another method to move the cases along.

Third, I think that it will be important to resolve motions that
are pending, particularly discovery motions or dispositive motions.
Certainly, magistrate judges can be used for that and those mag-
istrate judges who perhaps have their own backlog and cannot do
it, you certainly can rely on your law clerks to get much of that
research done to resolve pending motions.

Finally, and perhaps most important, is to establish a reputation
for setting realistic discovery deadlines and trial dates and sticking
to them. A judge who has a reputation for having firm trial dates
is a judge who moves his docket along with a great deal of dis-
patch, and I think that once the litigants in your district realize
that you are going to adhere to those trial dates and that they are
firm, then you will see a lot more motion in terms of getting mat-
ters resolved.

Senator DEWINE. Judge.

Judge Siragusa. As I listen to my colleagues, the old maxim of
justice delayed is justice denied comes to mind, and I think it is
true, and I think the ultimate responsibility is with the presiding
judge to manage his caseload. Certainly, the techniques that have

een suggested are good ones. I think it starts with a judge who
actively 1s involved in his case, who utilizes scheduling orders, and
I agree to set realistic demands and not grant adjournments unless
there is a legitimate reason. Certainly in Federal court, the use of
magistrate judges to deal with both nondispositive and dispositive
motions.

I agree that it is important for a judge to establish a reputation
that the judge is prepared and willing to do the work, and I think
you do that by rendering prompt decisions. I found that attorneys
can live with a decision that goes against them because then they
can proceed to the next step. What they cannot live with is deci-
sions that pend for months upon end.

Certainly, the use of mediation or alternative methods of dispute
resolution is something that I think can be utilized to deal with our
backlog. Thank you.
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Senator DEWINE. Judge, let me continue with you, if I could.

Judge SIRAGUSA. Yes.

Senator DEWINE. You, in April of this year, had a writing that
had to do with cameras in the courtroom. Do you want to tell us
about that?

Judge SIRAGUSA. Sure.

Senator DEWINE. Any conclusions you reached, or—

Judge SIRAGUSA. I was careful not to give any conclusion to the
presentation, but basically, I was asked as part of the continuing
education program to present both the pros and the cons on cam-
eras in the courtroom and I made that presentation. I would be
glad to comment on it.

I should preface it by saying, in June of this year, the New York
experiment on cameras in the courtroom ceased. There is no legis-
lation now. So since I am a sitting judge, I will speak to what my
experience has been on cameras in the courtroom.

In New York, the purpose of promulgating rules on cameras in
the courtroom was a recognition by the legislature that it was im-
portant to enhance the citizens’ understanding of our criminal jus-
tice system and thereby promote both confidence in the judiciary
and also to promote the tair administration of justice, and that is
why these rules for cameras in the courtroom were initially enacted
back in 1987.

In my experience in New York, both in trying cases that were
some televised live and in presiding on cases, the goals of the ex-
periment have been approached, but I think it primarily de-
pends——

Senator DEWINE. The goals have been—

Judge SIRAGUSA. Approached. I am not going to—quote, ap-
proached. I am not going to say——

Senator DEWINE. What does that mean?

Judge SIRAGUSA. I think it would be naive to say that we have
achieved exactly what the legislature intended, but I think in New
York they have been approached, but it largely falls because of
three reasons, the responsibility of the media, the responsibility of
the attorneys, and the responsibility, of course, of the judge.

In my experience in Monroe County, the media has been respon-
sible about not being intrusive in the positioning of cameras and
following the dictates of the judge. The litigants have not engaged
in histrionics. There has not been theatrics. They have not been
playing to the cameras. And I hope myself, as a judge, and cer-
tainly the judges who have presided on cases that I have tried that
have been publicized, have kept control of their courtroom and
were consistent in the demeanor that was established in the court-
room, whether the presentation was televised or not.

Senator DEWINE. Any unintended consequences, based on either
your personal experience or what you found out?

Judge SIRAGUSA. No. I think, to share an aside, I mean, and why
I said the goal was approached, when I was in the D.A.’s office, I
tried a case that was televised live for 12 weeks and after the case
was over, more than one citizen came up and said they were im-
pressed by the professionalism both of the prosecutor, the defense
attorneys, and the judges, and I think that speaks toward the pur-
pose of approaching the goal.
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Senator DEWINE. Mr. Kimball, let me refer to something that
you wrote a few years ago, I believe it is entitled “The Constitu-
tional Convention, Its Nature and Powers, and the Amending Pro-
cedure,” Utah Law Review. It has been a few years ago, I guess.

Mr. KIMBALL. A lot of years ago.

Senator DEWINE. I guess maybe the lesson that people take
away from these hearings is do not ever write anything so you will
not be asked questions—but I hope that is not the lesson.

Considering the fjob that you have been nominated for, I wonder
what you learned from performing research for that law review ar-
{:)icle lllzhat: might be of any relevance to your service on the Federal

ench.

Mr. KiMBALL. As I recall that law review article, it was basically
about State constitutions and the amending process and problems
that arose and how conventions were called and what powers they
had and so on.

I think I gained a greater respect for both what constitutions say
and what the people say through their whatever it be, whether it
is the writing of the Constitution or the writing of legislation. That
has to be given great deference by a judge. That is one thing I
would have learned through writing that article.

Senator DEWINE. Let me ask each one of you, and we will start
with Mr. Casey—you had the opportunity—I think you were all in
the room when the circuit court nominees were here—to hear a se-
ries of questions in regard to a problem that Federal court judges
have to deal with—and that is gtate prison systems. I wonder if,
based on what you heard today, you have any additional comments
afl?out that, about your philosophy, and how you approach that type
of a case.

Please understand, I am not asking you to comment about any
particular case. I am not asking you, obviously, to comment about
anything we already have discussed. But I would just like to know
your approach in general. You all had the opportunity to hear the
two judges talk earlier and I wonder if you have anything to add
to that. Mr. Casey.

Mr. CAsEY. Well, Senator, I was very interested by the comments
of the two candidates. It is a problem which, I think, many mem-
bers of the court in the Southern District are concerned about.
However, it is a responsibility of the judge, regardless of who the
litigants are, to give them a fair and reasonable hearing, just as
they would to anyone else.

Senator DEWINE. Judge Gwin.

Judge GWIN. I would generally think that in all cases, there
ought to be differentiated management, and so I think it is impor-
tant for the judge on a case to take an early perspective on the
case, the claims made, and put it on a track that leads to a final
disposition commensurate with the claims made and the defense as
a surrogate.

I use that as background to say that I think it is important for
judges to separate the wheat from the chaff in terms of this type
of litigation and others and to set these type of cases on a path
where they come to final disposition fairly, but not running a case
that should be resolved quickly through a long history of litigation
before a final resolution is reached.

45-964 98-13
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So I would comment just generally, I think that is important in
all civil litigation and I think it applies equally to the prison litiga-
tion. It applies similarly to habeas corpus litigation.

Senator DEWINE. The prison cases are, to some extent, unique in
the sense that we have had experience with special masters with
whom these cases go on and on for years. I know that is not totally
unique to prisons. It happens in other areas, as well. It might hap-
pen in a school district. But some of these cases go on and on and
on. That is something that I think I have some sensitivity to be-
cause of the previous position I held and some of the problems that
I saw. I know it is very difficult to comment in general about that.

Mr. Kimball.

Mr. KiMBALL. I agree with what these two gentlemen on my left
have said, but I would also say that it seems to me that it would
be a very unusual and unique set of circumstances that would re-
quire or even allow a judge to really get into the management busi-
ness, which I think is partly what you are talking about. I do not
really see that as part of the job description.

Senator DEWINE. Mr. Marbley.

Mr. MARBLEY. I think that I can answer your question in two re-
spects. First, these matters have to be dealt with expeditiously be-
cause they are administrative matters and an early resolution is
important to everyone involved, the inmates as well as the prison
officials.

Second, and perhaps more importantly, you have to subject them
to the same type of analysis that you would most other cases. You
start with whatever existing precedent is and then as far as the
issues that were discussed here today, it appears that as long as
there are no suspect classifications involved, you use a rational re-
lationship test, and in doing so, you give substantial deference to
officials who are enacting a particular program or whatever the
issue may be before the court.

So as long as you take that sort of analytical approach that we,
as lawyers, are trained to do and abide by the doctrine of stare de-
cisis, as we as article III judges are obligated to do, I think that
%{o‘ul can pretty much dispose of that litigation expeditiously and

airly.

Senator DEWINE. Judge.

Judge SIRAGUSA. Again, I do not know that I will add anything
new, but I do believe that deference should be given to administra-
tive decisions. Obviously, if there is a rational basis for an adminis-
trative decision affecting an inmate, it should be upheld. If cases
get to the court system, then I think it is the responsibility of the
ju(ilje, where possible, to separate the frivolous lawsuits out and to
deal with them expeditiously.

Senator DEWINE. Let me thank each one of you for your presence
and for your patience today. I will again state that the record will
remain open and you may get additional questions. If any of you
want to supplement any of your answers, you are more than wel-
come to do that by contacting the committee staff and you can do
that in writing.

Again, I appreciate your participation and appreciate the pa-
tience of the members of your families, particularly the young
members of your families.
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Mr. CASEY. Senator.

Judge SIRAGUSA. Thank you very much,

Mr. MARBLEY. Thank you very much.

Mr. KiIMBALL. Thank you very much.

Judge GwWIN. Thank you very much.

Mr. CASEY. Senator.

Senator DEWINE. Yes.

Mr. Casgy. Could I just, because I have to ride home with them
on the plane, ask the chair to recognize Mr. and Mrs. Doyle, who
came with me, too, because that would be a long ride home.

Senator DEWINE. It would be. Thank you, Mr. Casey, very much.

Mr. Casey. Thank you, Senator.

Senator DEWINE. The committee is adjourned.

[Whereupon, at 4:48 p.m., the committee was adjourned.]

[Submissions for the record follow:]
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SUBMISSIONS FOR THE RECORD

SENATE JUDICIARY COMMITTEE QUESTIONNAIRE

I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).

Ronald Lee Gilman

Address: List current place of residence and office
address(es).

Office:

Farris, Mathews, Gilman, Branan & Hellen, P.L.C.
One Commerce Square, Suite 2000
Memphis, Tennessee 38103

Home:

Menphis, Tennessee

Date and place of birth.

October 16, 1942, in Memphis, Tennessee

Marital status (include maiden name of wife, or husband’s
name). List spouse’s occupation, employer’s name and
business address(es).

Married to Betsy Dunn Gilman. Former preschool director.
Currently a community volunteer.

Education: List each college and law school you have
attended, fncluding dates of attendance, degrees
received, anil dates degrees were granted.

Massachusetts Institute of Technology
1960-1964
S.B. degree awarded in June of 1964

Harvard Law School
1964-1967
J.D. degree awarded in June of 1967
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Employment Record: List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and
organizations, nonprofit or otherwise, including firms,
with which you were connected as an officer, director,
partner, proprietor, or employee since graduation from
college.

Paid Employment

1967 - present: Farris, Mathews, Gilman, Branan &
Hellen, P.L.C.
One Commerce Square, Suite 2000
Memphis, Tennessee 38103

Associate 1967 - 1969;
Partner since 1969
1980 - Present: University of Memphis School of Law
Memphis, Tennessee 38152
Adjunct professor of Trial Advocacy
1988 - Present: American Arbitration Association
211 Seventh Avenue North, Suite 300

Nashville, Tennessee 37219

Arbitrator and Mediator

1993 - Present: National Association of Securities
Dealers
10 S. LaSalle Street, 20th Floor
Chicago, Illinois 60603

Arbitrator and Mediator

1994 - Present: Private Adjudication Center
8000 Weston Parkway. Suite 330
Cary, North Carolina. 27513

Dalkon Shield Referee
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Unpaid Activities

1967 -~ Present: Memphis Bar Association (see 9 below)
1967 - Present: Tennessee Bar Assn. (see 9 below)
1967 - Present: American Bar Assn. (see 9 below)
1995 - Present: Association of Attorney-Mediators

(see 9 below)

1991 -~ Present: Commercial Law Affiliates
(see 9 below)

1993 - Present: Boy Scouts of America, Chickasaw
Council (Executive Board)
1979 - Present: Society of Memphis Magicians
(President 1986)
1988 - 1995: Capital case Resource Center
of Tennessee (Board member)
1984 - 1987: Memphis Jewish Home (Board member)
1979 - 1987: Tennessee Court of the Judiciary

(Member of the Court, serving
without compensation. See
14 below for an explanation
of the Court’s function.)

1968 - 1973: Senior Citizens Services
(Board member & Treasurer)

1968 - 1973: Memphis Junior Chamber of Commerce
{(Parliamentarian - Legal
Counsel 1971)

I have also sat at various times throughou* the years as
a special judge in the Shelby County Circuit Court and
the Shelby County Probate Court at the request of several
regular judges during their absences from the bench.
Such service was without conmpensation.

Military Bervice: Have you had any military service? If
so, give particulars, including the dates, branch of
service, rank or rate, serial number and type of
discharge received.

No
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Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that
you believe would be of interest to the Committee.
Eagle Scout Award (1958)

William L. Stewart, Jr. Award for "Outstanding
Contributions to Extracurricular Life at M.I.T."
(1964)

Cum Laude graduate of Harvard Law School (1967)

Sam A. Myar, Jr. Memorial Award for "Outstanding Service
to the Legal Profession and the Community® (1981)

Best Lawyers in America (Woodward/White)
(Listed in categories of business litigation,
corporate law, and estate planning)
Who’s Who in American Law (Marquis)
Who’s Who in America (Marguis)
Bar Assocjiations: List all bar associations, legal or
judicial-related committees or conferences of which you
are or have been a member and give the titles and dates
of any offices which you have held in such groups.
Memphis Bar Association
President (1987)
President, Young Lawyers Division (1974)
Tennessee Bar Association
President (1990-1991)
Speaker, House of Delegates (1985-1987)
President, Young Lawyers Conference (1978-1979)

American Bar Association
Member, House of Delegates (1990-Present)

American Law Institute

American Bar Foundation

American Judicature Society
American Arbitration Association
Tennessee Bar Foundation
Memphis Bar Foundation

-4-
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Assoclation of Attorney Mediators (West Tennessee Chapter
Vice President, 1996-Present)
American College of Trust and Estate Counsel
Life member, Sixth Circuit Judicial Conference

chair, Bankruptcy Merit Selection Panel for the
Western District of Tennessee (1992-1993)

Member, University of Memphis Law Dean Search Committee
(1991-1993)

Member, Federal Court Local Rules Revision Committee
(1989-1992)

Commercial Law Affiliates
Board of Directors (1991 - 1993)

Lawyers Journal Club of Memphis (This unincorporated
educational organization has no bylaws.)

Other Memberships: List all organizations to which you

belong that are active in lobbying before public bodies.

Please list all other organizations to which you belong.

American Mensa, Ltd.

B’nai B’rith

Boys Scouts of America, Chickasaw Council

Economic Club of Memphis (A copy of the Bylaws of this
organization is attached to this Questionnaire as
Exhibit 1.)

Estate Planning Council of Memphis (A copy of the
Bylaws of this organization is attached to this
Questionnaire as Exhibit 2.)

Kiwanis Club of Memphis (A copy of the Constitution and
Bylaws of this organization is attached to this
Questionnaire as Exhibit 3.)

International Brotherhood of Magicians

Society of Memphis Magicians

I am not aware that any of the above organizations are

active in lobbying before public bodies, although the Boy

Scouts and B’nai B’rith may occasionally do so.

-5-
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Cou, ssion: List all courts in which you have been
admitted to practice, with dates of admission and lapses
if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same
information for administrative bodies which require
special admission to practice.

Shelby County Chancery Court 1967
Shelby County Circuit Court 1967
Shelby County General Sessions Court 1967
Shelby County Probate Court 1967
Shelby County Criminal Court 1967
Tennessee Court of Appeals 1967
Tennessee Supreme Court 1967
Unites States District court

for the Western District of Tennessee 1967
United States Tax Court 1980
United States Cou:t of Appeals

for the Sixth circuit 1973
United States Supreme Court 1971

Published Writings: List the titles, publishers, and
dates of books, articles, reports, or other published
material you have written or edited. Please supply one
copy of all published material not readily available to
the Committee. Also, please supply a copy of all
speeches by you on issues involving constitutional law or
legal policy. If there were press reports about the
speech, and they are readily available to you, please
supply them.

BOOK

Tennessee_ Corpeorations, Lawyers Cooperative Pub. Co.
(1980; supplemented annually through 1994)
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ARTICLES IN LEGAL PERIODICALS

"The Extension of the Privilege to Libel Without
Actual Malice," 3 Harvard Legal Commentary 169 (1966)

"Medical Expert Testimony in Tennessee," 34 Tennessee
Law Review 572 (1967)

“Non-Tax Aspzcts of Estate Planning," 2 Mewphis state
University Law Review 41 (1971)

"Annotated By-Laws for a Tennessee Corporation,"
Tennessee Bar Journal (May, 1975)

"Agreements for Buying and Selling a Business,”
The Practical Lawyer (Jan., 1977)

"Saving for College with a Clifford Trust,"
The Practical Lawyer (June, 1979)

"The Holographic Codicil," Tennessee Bar Journal
(August, 1982)

"Dishonesty Alone Do.s Not Deck a Fidelity Insurer,"
Insurance Counsel Journal (October, 1984)

"Tangible Evidence in Tennessee," Tennessee Bar Journal
(May/June, 1986)

"planning for Disability," The Practical Lawyer
(March, 1989)

“The Shifting Focus of Estate Planning from Death
to Disability," Tennessee Bar Journal (May/June, 1989)

"Pro Bono & You," Tennessee Bar Journal
(March/April, 1993)

"Mediation: Prime ADR Tool of the ’90s," Tennessee Bar
Journal (March/April, 1994)

“"Resolving Commercial Cases through Alternative Dispute
Resolution," 26 University of Memphis Law Review 1121
(Spring, 1996)

OTHER ARTICLES
President’s Column in Memphis and sShelby County

Bar Forum during my year as Memphis Bar Association
President in 1987 (Issued quarterly)

-7=
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President’s Column in The Bar Flyer (name changed in 1987

to The Bar Essentials) during my year as President of
the Memphis Bar Association

Letter to the Editor written as President of the
Memphis Bar Association, replying to an editorial
titled "Only Lawyers Lose." (Published in the
Memphis Commercial Appeal on December 27, 1987)

President’s Column in the Tennessee Bar Journal and
Across the Bar during my year as President of the
Tennessee Bar Association in 1990-1991.

Travel report to Singapore, published in the Memphis
Business Journal on October 9, 1989.

SPEECHES

I have made no speeches on issues involving
constitutional law or legal policy.

CONT NG LEGAL_EDUCATION PROGRAMS

I have made. numerous talks over the last 28 years at
various Bar Association continuing 1legal education
programs in the areas of estate planning, business
organizations, trial practice, and mediation. Many of
these programs required the preparation of handout
materials. I have not made a practice of saving these
materials. Copies of such handouts, to the extent
available in the files of the Memphis Bar Association and
the Tennessee Bar Association (the two organizations that
have sponsored almost all of the talks I have given),
have been supplied.

Health: What is the present state of your health? List
the date of your last physical examination.

Excellent. Last general physical exam was on May 5,
1997.
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Judjcial office: sState (chronologically) any judicial
offices you have held, whether such position was elected
or appointed, and a description of the jurisdiction of
each such court.

Tennessee Court of the Judiciary, 1979-1987. I was
appeointed as a member of the Court by the Tennessee Bar
Association. The Court has jurisdiction over

disciplinary complaints against state court judges.
During my time on the Court, it met semi-annually to
handle various disciplinary complaints, as well as
adjudicated several cases against judges where no
voluntary settlement could be reached.

I have also sat on various occasions as a special judge
in the Shelby County Circuit Court and the Shelby County
Probate Court at the request of several regular judges
during their absences from the bench.

Citations: 1If you are or have been a judge, provide:
(1) citations for the ten most significant opinions you
have written; (2) a short summary of and citations for
all appellate opinions where your decisions were reversed
or where your judgment was affirmed with significant
criticism of your substantive or procedural rulings; and
(3) citations for significant opinions on federal or
state constitutional issues, together with the citation
to appellate court rulings on such opinions. If any of
the opinions listed were not officially reported, please
provide copies of the opinions.

I wrote no opinions as a member of the Court of the
Judiciary. My only written opinion during my service as
a special judge was in the Circuit Court case of Rita
Hahn, et al. v. John Freeman, et al., Case No. 82401
(Opinion dated November 30, 1981). The Tennessee Court
of Appeals unanimously affirmed my Opinion on
November 22, 1982. Copies of both my Opinion and the
Opinion of the Tennessee Court of Appeals are attached as
Exhibit 4 to the full sets of this Questionnaire.

Public Office: 8tate (chronologically) any public
offices you have held, other than judicial offices,
including the terms of service and whether such positions
vere elected or appointed. State (chronologically) any
unsuccessful candidacies for elective public office.

None



17. Legal Career:

Describe chronologically your 1law practice and
experience after graduation from 1law school,

1967

1979

1980

1988

including:

1. whether you served as clerk to a judge, and if
so, the name of the judge, the court, and the
dates of the period you were a clerk;

Not appliecable

2. whether you practiced alone, and if so, the
addresses and dates;
Not applicable

3. the dates, names and addresses of law firms or
offices, companies or governmental agencies
with which you have been connected and the
nature of your connection with each.

- present: Farris, Mathews, Gilman, Branan &

Hellen, P.L.C.
One Conmmerce Square, Suite 2000
Memphis, Tennessee 38103
Associate 1967-1969;
Partner since 1969
- 1987: Tennessee Court of the Judiciary
100 Supreme Court Building
Nashville, Tennessee 37219
Judge appointed by the Tennessee Bar
Association
- Present: University of Memphis School of Law
Memphis, Tennessee 38152
Adjunct professor of Trial Advocacy
- Present: American Arbitration Association

211 Seventh Avenue North, Suite 300
Nashville, Tennessee 37219

Arbitrator and Mediator
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1993 - Present: National Association of Securities

Dealers
10 S. LaSalle Street, 20th Floor
chicago, Illinois 60603

Arbitrator and Mediator

1994 - Present: Private Adjudication center

8000 Weston Parkway. Suite 330
cary, North Carolina 27513

Dalkon Shield Referee

1. What has been the general character of your
law practice, dividing it into periods with
dztes if its character has changeda over the
years?

Early in my legal career (1967-1973), I represented
indigent defendants in the United States District
court for the Western District of Tennessee and
engaged in a very general practice. Later (1974-
1984) I began to concentrate in the areas of estate
planning, business formation, and commercial
litigation. Since 1985, my primary emphasis has
been in the areas of commercial 1litigation,
arbitration, and mediation.

2. Describe your typical former clients, ana
mention the areas, if any, in which you have
specializead.

My typical clients are business corporations, an
insurance company, a bank, other lawyers, and
individuals with moderate to large estates.

My areas of concentration are the following:

iness ation. Much of my practice has been
in the U.S. District court and the Shelby County
Chancery Court representing 1litigants as both
plaintiffs and defendants in cases dealing with
contractual, statutory, or constitutional disputes.
Such cases have included issues dealing with
fidelity bonds, commodity contracts, securities
laws, bank regulations, statutory ambiguities, and
alleged constitutional violations. Many of these
cases have required extensive document production
and numerous depositions. My longest jury trial,
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for example, lasted six and one-half weeks in the
U.S. District Court and involved over 40 pretrial
depositions, many witnesses, massive exhibit books,
and thousands of pages of documents. The case
arose from the failure of the Butcher banking
system, and was settled near the end of the trial
with a recovery to my client of over one million
dollars.

Representation of Other lawyers. I am currently

defending various local attorneys in four separate
cases, with the issues ranging from 1legal
malpractice to statutory violations to contract
disputes.

Estate Planning. I have drafted hundreds of wills,
trusts, durable powers of attorney, and 1living
wills over the past 29 years for clients with
moderate to large estates. These instruments often
incorporate the use of the unlimited marital
deduction and credit shelter trusts to minimize the
impact of the federal estate tax on the individuals
and their families.

Medijation and Arbitration. I am currently
certified as a trained mediator by both the United

States District cCourt for the Western District of
Tennessee and the Tennessee Supreme Court. I am
also a member of the arbitration panels for the
American Arbitration Association, the National
Association of Securities Dealers, and the Private
Adjudication Center associated with Duke
University. I have served as a mediator in 38
cases and as an arbitrator in 15 cases within the
last few years. The cases have included claims of
personal injury, wrongful death, statutory
violations, property damage and distributions,
medical and legal malpractice, contract disputes,
and business dissolutions.

1. pia you appear in court frequently,
occasionally, or not at all? If the frequency
of your appearance in court varied, describe
each such variance, giving the dates.

I appear in court occasionally as needed for the
various cases I am handling. My appearances in
court were more frequent during my first 20 years
of practice. In the last 10 years, I have made
fewer appearances in court, but the cases I have
handled have tended to be larger and more complex.
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I have also become increasingly involved in
arbitration and mediation, having served as an
arbitrator in 15 cases and as a mediator in 38
cases within the last few years.
2. What percentage of these appearances was in:
(a) federal courts;
50%

(b) 8tate courts of record;
35%

(c) other courts.
15%

3. What percentage of your litigation was:

(a) civil;
90%

(b) criminal.
10%

4. State the number of cases in courts of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

I have tried to judgment or verdict in courts of

record 37 cases. I have also handled 24 appeals in

the federal and state courts. I served as either
sole or chief counsel in all of these cases.

5. What percentage of these trials was:

(a) Jjury;
25%
(b) non-jury.

75%

-13-
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Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the
citations, if the cases were reported, and the docket
number and date if unreported. Give a capsule summary of
the substance of each case. Identify the party or
parties whom you represented; describe in detail the
nature of your participation in the litigation and the
final disposition of the case. Also state as to each
case:

(a) the date of representation;

(b) The name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) The individual name, addresses, and telephone
numbers of co-counsel and of the principal counsel
for each of the other parties.

FEDERAL CASES

1. Gau Shan Company, Ltd. v. Bankers Trust Company &
The Julien Company, United States District Court
for the Western District of Tennessee, Civil Action
No. 90-2122; 956 F.2d 1349 (6th Cir. 1992)

This case involved a $20 million dispute between
Gau Shan (a Hong Kong cotton merchant), The Julien
Company (a bankrupt Memphis cotton merchant), and
Bankers Trust Company (a major New York bank). I
represented Gau Shan as lead counsel, both
presenting all the proof in the trial court and
arguing the case on appeal.

Cau Shan filed suit in the United States District
Court for the Western District of Tennessee in
February of 1990 to enjoin Bankers Trust Company
(BTC) from suing in Hong Kong for the collection of
a $20 million promissory note signed by Gau Shan
for cotton that was never delivered due to the
bankruptcy of The Julien Company (TJC). After a
three day injunction hearing before U.S. District
Judge Robert M. McRae Jr. in May of 1990, the
District Court enjoined BTC from filing suit in
Hong Kong on a finding of fraudulent
misrepresentation by the bank relating to the
signing of the note. The whole issue of "foreign
anti-suit injunctions" and "international comity"
was decided by the Sixth Circuit Court of Appeals
on February 24, 1992.
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The Sixth Circuit reversed Judge McRae and remanded
the case back to the District Court for trial. The
case was then mediated by U.S. District Judge Julia
S. Gibbons, resulting in a partial settlement with
BTC. The remainder of the claims between Gau Shan
and TJC was then arbitrated for three days in
February of 1993 before a panel of distinguished
neutrals drawn from a list prepared by the Center
for Public Resources.

BTC was represented by:

Lee L. Piovarcy

22 North Front Street
Memphis, Tennessee 38103
(901) 522-9000

TJC was represented by:

David J. Harris

130 Court Avenue

Memphis, Tennessee 38103
(901) 524-5120

Assisting me within my own firm was:

Rebecca P. Tuttle

One Commerce Square, Suite 2000
Memphis, Tennessee 38103

(901) 575-0100

Charles D. Winston v. Federal Express Corp., United
States District Court for the Western District of
Tennessee; 853 F.2d 455 (6th Cir. 1988)

I was the sole attorney for the plaintiff Winston
in both the trial court and on appeal, handling all
aspects of the case. The Complaint for a
Declaratory Judgment was filed on May 28, 1986,
seeking to recover $176,570 in profits from the
plaintiff’s sale of his Federal Express stock that
Federal Express impounded following his sale of the
same on March 26, 1986. The issue in the case was
whether the District Court erred in holding that
the plezintiff was an officer of Federal Express
within the meaning of Section 16(b) of the
Securities Exchange Act of 1934 when he purchased
8,298 shares of its stock on September 30, 1985.
U.S. District Judge Julia S. Gibbons granted
summary judgment in favor of Federal Express on
April 28, 1987, although she acknowledged that "the
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question is an extremely close one ..." The Sixth
Circuit court of Appeals affirmed the ruling of the
District Court.

The case was significant in that it involved the
proper interpretation of the "short swing profit"
prohibition of Section 16(b) of the Securities
Exchange Act in light of the facts presented.

Federal Express was represented by:

Veronica F. Coleman

(currently the United States Attorney for the
Western District of Tennessee)

800 Federal Building

Memphis, Tennessee 38103

(901) 544-4231

Interstate Brands Corp. Vv. Hartford Accident &
Indemnity Co., United States District Court for the
Western District of Tennessee; Sixth Circuit Court
of Appeals, No. 82-5660 (1984) (noted at 729 F.2d
1461 as an unpublished opinion)

I was the sole attorney for the defendant Hartford
in both the trial court and on appeal, handling all
aspects of the case. The Complaint sought recovery
on a fidelity bond claim for $223,716 plus a bad
faith penalty against Hartford. The case was filed
on March 27, 1981. A jury verdict for Hartford was
rendered on September 13, 1982, and the verdict was
affirmed by the Sixth Circuit Court of Appeals on
February 3, 1984. U.S. District Judge 0dell Horton
presided over the trial. The case was significant
in recognizing the subtle difference between
fidelity insurance and surety bonds where the
plaintiff had previously obtained state court
judgments against the dishonest employees.

The plaintiff was represented by:
Patrick M. Ardis

6055 Primacy Parkway, Suite 360
Memphis, Tennessee 38119

(901) 763~-3336

and
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Glen G. Reid, Jr.

6075 Poplar Avenue, Suite 650
Memphis, Tennessee 38119
(901) 537-1000

Gilman v. PDIC, United States District Court for
the Western District of Tennessee; 660 F.2d 688
(6th cir. 1981)

This lawsuit, filed in 1976, alleged the violation
of Regulation U margin requirements under the
Securities Exchange Act of 1934. Seymour Gilman
and Rosalind Gilman brought suit in the United
States District Court to void a $139,500 promissory
note signed by them and held by the PDIC as
liquidator of the Hamilton National Bank of
Chattanooga. I represented the plaintiffs (my
parents) as their sole counsel, handling all
aspects of the case both in the trial court and on
appeal.

On October 15, 1979, U.S. District Judge Robert M.
McRae, Jr. rendered judgment for the plaintiffs.
He voided the promissory note in question based on
a violation of Regulation U by the bank. On
December 1, 1981, the Sixth Circuit court of
Appeals reversed Judge McRae’s ruling and found for
the FDIC. The case was settled prior to perfecting
a petition for certiorari to the United States
Supreme Court.

This case involved complex and novel issues as to
the interpretation of Regulation U, the measure of
damages, whether a private right of action exists,
and the status of the FDIC as liquidator.

The FDIC was represented by:

James W. McDonnell, Jr.

6075 Poplar Avenue, Suite 650
Memphis, Tennessee 38119
(901) 537-1000

and
Mimi Phillips
22 North Front Street, Suite 800

Memphis, Tennessee 38103
(901) 529-0606
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E. Molsen & Co., Inc. v. Flowers, et al., United
States District Court for the Western District of
Tennessee No. C-72-139 (Judgment on Jury Verdict
rendered on September 11, 1973; 62 F.R.D. 14 (1973)

I was the plaintiff Molsen’s sole attorney in this
case, handling all aspects of the litigation. H.
Molsen & Co., Inc. was a Texas cotton merchant who
brought suit against a number of West Tennessee
farmers and their agent for failure to deliver on
their cotton contracts. Because the market value
at the, time of harvest was substantially higher
than the contract price, the farmers failed to
deliver all the contracted cotton.

After a four-day trial and two more days of jury
deliberation between August 27 and September 4,
1973, the jury returned a verdict for Molsen in the
sum of $21,750, and U.S. District Judge Harry W.
Wellford added a $2,000 attorney’s fee in the
nature of punitive damages. The case was reported

in the September 15, 1973 issue of Cotton Digest
Internatiopal with the headline '"Molsen Wins

Landmark Decision Against Farmers When Farmers
Renege On Acreage Contract," and stated that it was
the nation’s first cotton contract case tried to a
jury verdict in federal court. A copy of the
article is attached to this Questionnaire as
Exhibit 5.

The defendants’ attorneys were:

John S. Wilder

(currently Lieutenant Governor of Tennessee)
108 E. Court Square

Somerville, Tennessee 38068

(901) 465-3616

and

Thomas F. Johnston

80 Monroe Avenue, Suite 700
Memphis, Tennessee

(901) 523-8211

STATE CASES
United Physicians Ins. Risk Retention Group, et al.
v. United American Bank of Memphis, Chancery Court
for Davidson County, No. 94-1889; Tennessee Court
of Appeals No. 01-A-01~-9503-CH-00096 (1996)
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I was the lead counsel for the defendant United
American Bank of Memphis (UAB), both presenting all
the proof in the trial court and arguing the case
on appeal. The Complaint was filed in June of 1994
by the Tennessee Commissioner of Commerce and
Insurance, as the plaintiff’s 1liquidator, to
recover the sum of $800,000 that the Commissioner
alleged had been received by UAB as a preferential
payment. The case involved the proper
interpretation of the Tennessee statutes dealing
with preferences that may be avoided by a
liquidator.

This was a case of first impression in Tennessee as
well as in the 29 other jurisdictions which have
enacted the Insurers Rehabilitation and Liquidation
Model Act. Nashville Chancellor Robert S. Brandt
granted UAB’s Motion to Dismiss the Commissioner’s
Complaint on January 20, 1995, and the Tennessee
Court of Appeals affirmed the dismissal on
February 7, 1996. The case was reported in the
February 22, 1996 issue of Mealey’s Litigation

Report: Insurance Insolvency, a copy of which is
attached to this Questionnaire as Exhibit 6.

The Commissioner was represented by:

William B. Hubbard

424 Church Street, Suite 2900
Nashville, Tennessee 37219
(615) 251-5444

My local co-counsel was:

John Knox Walkup

(currently Attorney General
for the State of Tennessee)

500 Charlotte Avenue

Nashville, Tennessee 37243

(615) 741-3491

Assisting me within my own firm was:

Rebecca P. Tuttle

One Commerce Square, Suite 2000
Memphis, Tennessee 38103

(901) 575-0100

Mall of Memphis Associates v. Tennessee State Board
of Equalization, et al., Chancery Court of Shelby
County, No. 106118-3; Tennessee Court of Appeals,
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No. 02A01-9609~CH~00214 (appeal pending, 1997)

This case was filed in the Chancery Court of Shelby
County by the Mall of Memphis in July of 1995,
challenging the right of the Shelby County Assessor
of Property to revalue the Mall’s real estate for
the tax year 1990 without simultaneously examining
the values of all the hundreds of strip centers in
Shelby County. I was retained to represent the
Assessor and have been lead counsel for the defense
in both presenting all the proof in the trial court
and arguing the case on appeal.

In March of 1996, Chancellor D. J. Alissandratos
entered a Final Decree voiding the Mall of
Memphis’s increased property tax assessment for the
year 1990 on the basis that the Assessor’s action
violated the Mall’s 14th Amendment rights under the
United States Constitution. The Assessor and the
State Board of Equalization appealed this decision
to the Tennessee Court of Appeals, arguing that the
Chancellor applied the wrong legal test in his
determination of a constitutional violation. 1
argued the case before the Tennessee Court of
Appeals on April 15, 1997. The case is currently
under advisement.

The Mall of Memphis was represented by:

Clare Shields and Harry J. Skefos
22 North Front Street, Suite 1100
Memphis, Tennessee 38103

(901) 522-9000

The State Board of Equalization was represented by:

Christine Lapps

Assistant Attorney General

404 Janes Robertson Parkway, Suite 2121
Nashville, Tennessee 37243

(615) 741-6424

Assisting me within my own firm was:
Steven C. Brammer
One Commerce Square, Suite 2000

Memphis, Tennessee 38103
(901) 575~0100

Gaile XK. Owens v. State of Tennessee, Shelby County
Criminal Court No. P-8806; Tennessee Court of
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Criminal Appeals No. 02C01-9111-CR-00259; Tennessee
Supreme Court, 908 S.W.2d 923 (Tenn. 1995)

I was originally appointed by United States
District Court Judge Jerome Turner in October of
1989 to represent Gaile K. Owens on her petition
for a writ of habeas corpus. Ms. Owens is and was
an indigent defendant incarcerated at the Tennessee
Prison for Women in Nashville. Prior to my
appointment, she was convicted (on January 15,
1986) of being an accessory before the fact to the
first-degree murder of her husband, and was
sentenced to death by the jury. The petition for
writ of habeas corpus was dismissed without
prejudice in September of 1991 in order to allow
Ms. Owens to pursue her state petition for post-
conviction relief which had been filed in February
of 1991. I was thereafter appointed to continue
representing Ms. Owens by state Criminal Court
Judge Arthur T. Bennett, along with co-counsel
Stephen B. Shankman.

I petitioned Judge Bennett for an ex parte hearing
to request authorization for investigative and
support services necessary to protect Ms. Owens’s
constitutional rights in a capital case post-
conviction proceeding. Judge Bennett denied Ms.
owens’s petition, but allowed her an interlocutory
appeal to the Tennessee Court of Criminal Appeals.

The Tennessee Court of Criminal Appeals held that
support services should be provided to an indigent
prisoner in an appropriate case, but denied her
right to an ex parte hearing to show her need for
such services. On the sState’s appeal to the
Tennessee Supreme Court, the Supreme Court held
that a proper interpretation of the Tennessee
statutes and its own Rules entitled Ms. Owens to an
ex parte hearing to request support services at the
state’s expense. The Opinion of the Tennessee
Supreme Court was rendered on October 23, 1995.

I was lead counsel for Ms. Owens in both the trial
court and on appeal, both presenting the proof in
the trial court and arguing the case on appeal. At
the joint request of Stephen B. Shankman and
myself, Judge Bennett discharged us from further
responsibilities as Ms. Owens’ counsel on November
28, 1995, shortly after the successful
interlocutory appeal.
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The State was represented by:

Amy L. Tarkington
Assistant Attorney General
450 James Robertson Parkway
Nashville, Tennessee 37243
(615) 741-2216

Co-counsel in a related case consolidated for the
appeal was:

J. Brooke Lathram

130 Court Avenue

Memphis, Tennessee 38103
(901) 524-5130

Assisting me within my own firm was:

Steven C. Brammer and Rebecca P. Tuttle
One Commerce Sgquare, Suite 2000
Memphis, Tennessee 38103

(901) 575-0100

My outside co-counsel was:

Stephen B. Shankman

(currently the Federal Public Defender)
100 N, Mid-America Mall

Memphis, Tennessee 38103

(901) 544-3895

state of Tennessee, et al. v. County of S8helby, et
al., Circuit Court of Shelby County, No. 55237-4;
Tennessee Supreme Court, No. 02501-9312-CV-00083
(1994)

This case began in 1992 when the four
African-American members of the Shelby County Board
of Commissions brought suit in the United States
District Court for the Western District of
Tennessee to challenge the then-existing
reapportionment plan for the Shelby County
Commission. I was retained to represent the
County, the Mayor, the Board of Commissioners, and
the individual white Commissioners. As lead
counsel, I both presented all the proof in the
trial court and was principally responsible for the
briefs on appeal. United States District Judge
Jerome Turner stayed the action on July 9, 1993 in
order to allow the state courts an opportunity to
settle the underlying state law gquestion of whether
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the required number of votes needed to adopt a
reapportionment plan was a majority (pursuant to
the applicable state statute) or two-thirds
(pursuant to the Shelby County Charter).

State Circuit Court Judge James E. Swearengen
entered an order on November 16, 1993 voiding the
reapportionment plan approved by a majority vote.
The defendants then appealed the trial court’s
order to the Tennessee Supreme Court, arguing that
the trial judge erred in ruling that the Shelby
County Charter controlled over a conflicting state
statute. While the appeal was pending, the Shelby
County Board of Commissioners reached a political
compronise on December 7, 1993 by adopting a new
redistricting plan by more than a two-thirds vote.
The Tennessee Supreme Court subsequently dismissed
the appeal as moot.

The plaintiffs were represented by:

P. A. Hollingsworth

415 Main Street

Little Rock, Arkansas 72202
(501) 374-3420

and

Keith €. Kyles

200 Jefferson Avenue, Suite 850
Memphis, Tennessee 38103

(901) 522-1200

Assisting me within my own firm was:

Rebecca P. Tuttle

One Commerce Sguare, Suite 2000
Memphis, Tennessee 38103

(901) 575-0100

Phil M. canale, et al. v. Ruby Stevenson, 458
S.W.2d4 797 (Tenn. 1970)

I was lead counsel for the plaintiff Stevenson in
both the trial court and on appeal, handling all
aspects of the case. Ms. Stevenson brought suit to
declare unconstitutional a Tennessee statute
prohibiting the practice of fortune-telling in
counties whose population exceeded 400,000 persons.
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Chancellor Charles Nearn ruled in favor of Ms.
Stevenson after a trial in December of 1969, and
his decision was affirmed by the Tennessee Supreme
Court on October 5, 1970. The case was significant
in that both the trial and appellate courts held
that the statute was unconstitutional as arbitrary
and capricious class legislation, because there was
no discernable reason for the classification based
on county population.

The State was represented by:

Eugene C. Gaerig

(then an Assistant District Attorney General)
100 North Main Building, Suite 3118

Memphis, Tennessee 38103

(901) 526-6000

Supervising me within my own firm was:

Henry H. Hancock

One Commerce Square, Suite 2000
Memphis, Tennessee 38103

(901) 575-0100

BIT ON AND M ON_CASES

Other representative members of the Memphis legal
community who have had recent contact with me in my
capacity as an arbitrator or mediator are as
follows:

1. David M. Cook
80 Monroe Avenue, Suite 650
Memphis, Tennessee 38103
(901) 525-8776

2. Richard Glassman
26 North Second Street
Memphis, Tennessee 38103
(901) 527-4673

3. J. Kimbrough Johnson
One Commerce Square, Suite 2300
Memphis, Tennessee 38103
(901) 525-8721
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4. Hayden Lait
99 North Third Street
Menphis, Tennessee 38103
(901) 523-0301

5. Earle J. Schwarz
50 North Front Street, Suite 1300
Memphis, Tennessee 38103
(901) 543-8000

6. Kenneth R. Shuttleworth
200 Jefferson Avenue, Suite 1500
Memphis, Tennessee 38103
{(901) 526-7399

Legal Activities: Describe the most significant legal
activities you have pursued, including significant
litigation which did not progress to trial or 1legal
matters that did not involve litigation. Describe the
nature of your participation in this question, please
omit any information protected by the attorney-client
privilege (unless the privilege has been waived.)

I consider my service as President of the Memphis Bar
Association (1987), President of the Tennessee Bar
Association (1990-1991), and my membership in the House
of Delegates of the American Bar Association (1990-
Present) among my most significant legal activities.

The programs and innovations that occurred during my term
as President of the Memphis Bar Association included the
establishment of a Lawyers Helping Lawyers Committee, a
Corporate Counsel Section, a staff policy manual, the
addition of a CLE Director/Section Administrator, a
committee to plan for a new bar headquarters, new bylaws,
a judicial evaluation program, and changing the election
for bar leadership positions from in-person voting to a
mail ballot system.

The programs and innovations that occurred during my term
as President of the Tennessee Bar Association included
the formation of two new sections, one on criminal law
and the other on environmental law, the drafting of a
professional creed for Tennessee lawyers, the formation
of special committees to study alternative dispute
resolution, lawyer advertising, merit selection of
judges, outreach to the public, and the pros and cons of
a unified bar, and the formation of a Long Range Planning
Committee to formulate a 1list of both goals and
strategies to gquide the Tennessee Bar Association’s
future activities.
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I also consider my service as a member of the Federal
Local Rules Revision Committee (1989-1992), as Chair of
the Bankruptcy Merit Selection Panel for the Western
District of Tennessee (1992-1993), as a board member of
the capital Case Resource Center of Tennessee (1988-
1995), and as a member of the University of Memphis Law
Dean Search Committee (1991-1993) to be significant
activities that have advanced the interests of our legal
systemn.
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FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated
reoeipts from deferred income arrangements, stock,
options, uncompleted contracts and other future benefits
which you expect to derive from previous business
relationships, professional services, firm memberships,
former employers, clients, or customers. Please describe
the arrangemants you have made to be compensated in the
future for any financial or business interest.

Pursuant to the Farris, Mathews, Gilman, Branan & Hellen,
P.L.C. Operating Agreement, I would be paid a lump sum
within 90 days of my withdrawal from the firm for my
interest in its tangible. assets. I would receive no
payment for accounts receivable or for work in process,
and would thus have no continuing financial interest in
the firm. I would also promptly transfer my account with
the firm’s 401(k) Plan to an Individual Retirement
Account.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the
categories of litigation and financial arrangements that
are likely to present potential conflicts-of-interest
during your :initial service in the position to which you
have been nominated.

I do not anticipate any potential conflicts-of-interest.
If any potential conflict were to arise, I would recuse
myself from hearing any case in which even the appearance
of a conflict might exist. Any potential conflicts would
be resolved by fully complying with the applicable
provisions of the Code of Judicial Conduct.

Do you have any plans, commitments, or agreements to
prrsue outside employment, with or without compensation,
during your service with the court? If so, explain.

No

List sources and amounts of all income received during
the calendar year preceding your nomination and for the
current calendar year, including all salaries, fees,
dividends, interest, gifts, rents, royalties, patents,
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honoraria, and other items exceeding $500 or more (If you
prefer to do so, copies of the financial disclosure
report, required by the Ethics in Government Act of 1978,
may be substituted here.)

A copy of the Financial Disclosure Report is attached to
this Questionnaire as Exhibit 7.

Please complete the attached financial net worth
statement in detail (Add schedules as called for).

My financial net worth statement is attached to this

Questionnaire as Exhibit 8.

Have you ever held a position or played a role in a
political campaign? If so, please identify the
particulars of the campaign, including the candidate,
dates of the campaign, your title and responsibilities.

No

=28~
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ITII. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American
Bar Association’s Code of Professional Responsibility
calls for '"every lawyer, regardless of professional
prominence or professional workload, to find some time to
participate in serving the disadvantaged.'" Describe what
you have done to fulfill these responsibilities, listing
specific instances and the amount of time devoted to
each.

Early in my legal career (1968-1973), I served as a board
member and then as treasurer of Senior Citizens Services,
a United Way Agency. Later I served for 3 years (1984-
1987) on the board of the Memphis Jewish Home. For the
past 5 years, I have served on the Executive Board of the
Chickasaw Council of the Boy Scouts of America. For the
past 2 of those years (1995 and 1996), I was chair of the
Special Scouting District. This is the District for
physically and mentally handicapped youth with special
needs. Our activities included a Learning for Life
program in the schools and a Special Scouting Jamboree
each fall.

In the legal arena, I volunteered to represent indigent
defendants jin the federal court system prior to the
establishment of the public defender’s office. More
recently, I volunteered to represent an indigent death
row inmate at the request of the Honorable Odell Horton,
then Chief Judge of the United States District Court for
the Western District of Tennessee. He explained that as
President of the Tennessee Bar Association, my
participation in a post-conviction proceeding would
encourage other civil law practitioners to do the same.
Because of the very modest rates of compensation for time
spent in representing such indigents, I consider this as
largely pro bono work.

The American Bar Association’s Commentary to its Code of
Judicial Conduct states that it is inappropriate for a
judge to hold membership in any organization that
invidiously discriminates on the basis of race, sex, or
religion. Do you currently belong, or have you belonged,
to any organization which discriminates ~- through either
formal membership requirements or the practical
implementation of membership policies? If so, list with
dates of membership. What you have done to try to change
these policies?

I do not belong to any organization that invidiously
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discriminates on the basis of race, sex, or religion.
The Kiwanis Club of Memphis, prior to 1987, did not admit
women to membership. I have been a member of the Kiwanis
Club since 1981, though I have never been an officer or
director of the organization. I voted to admit women as
members every time it came to a vote.

Is there a selection commission in your jurisaiction to
recommend candidates for nomination to the federal
courts? If so, did it recommend your nomination? Please
describe your experience in the entire judicial selection
process, from beginning to end (including the
circumstances which led to your nomination and interviews
in which you participated).

There is no selection commission in my Jjurisdiction to
recommend candidates for nomination to the federal
courts. I was recommended for this judicial position by
my law partner Harlan Mathews, a former United States
Senator from Tennessee. His recommendation was supported
by numerous written endorsements from legal, political,
and community leaders in Tennessee. I was not
interviewed prior to Vice President Gore’s decision to
recomnend me to the President for this judicial vacancy.
I met briefly with Michael O’Connor in the White House
Counsel’s Office after my selection to discuss the
process of background checks and to review the various
forms to be completed. I have subsequently been
interviewed by representatives of both the American Bar
Association and the Federal Bureau of Investigation as
part of their respective background investigations.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case,
legal issue or question in a manner that could reasonably
be interpretnd as asking how you would rule on such case,
issue, or question?

No

Please discuss your views on the following criticism
involving *"judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It
has become the target of both popular and academic
criticism that alleges that the judicial branch has
usurped many of the prerogatives of other branches and
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levels of government.

Some of the characteristics of this "judicial activism"
have been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the Jjudiciary to employ the
individual @plaintiff as a vehicle for the
imposition of far-reaching orders extending to
broad classes of individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward 1loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an
administrator with continuing oversight
responsibilities.

A federal judge needs to be mindful of the proper role of
the judiciary in the basic constitutional schene
concerning the separation of powers. The federal courts
must carefully balance their responsibilities as
interpreters of the constitution with the limited nature
of their jurisdiction, their duty to resolve actual
controversies on the nairowest possible grounds, and with
due respect for the doctrine of judicial restraint. 1In
particular, the judiciary should refrain from unwarranted
intrusion into the legislative and executive processes
that the constitution delegates to Congress and the
Executive Branch. By the same token, the federal courts
must maintain their judicial independence, remedy
constitutional violations, and interpret statutory
language in their basic role as the resolver of disputes
properly brought before themn.

_3 1-
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BY-LAWS
OF
ECONOMIC CLUB OF MEMPHIS

ARTICLE I

The name of this corporation shall be Economic Club of
Memphis.

ARTICLE 11

The putpose and objectives of the Economic Club of Memphis
shall be those set forth in its charter of Incorporatioen, as
such Charter now exists and as it may hereafter be amended from
time to time, and no others. The aims and purposes of the cor-
poration are to be carried ocut through any and ail lawful acti-
vities, both direct and through contributions to any other cor-
poration, trust fund or foundation whose purposes are chari-

table, scientific, literary or educational, provided:

1. That any such activity or contributions shall conform
to any applicable restrictions or limitations set forth in the

corporate charter.

2. That any such activity or contribution shall conform to
2ny restrictions which are imposed by the Internal Revenue Code
on corporations described in Section 501(c)(3) of the Internal

Revenue Code and its reguiations.
o EXHIBIT

il
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The Economic Club of Memphis shall exercise only such
powers as are in furtherance of its exempt purpose under the

Internal Revenue Code.
ARTICLE ‘IIT

Section 1. The principal office of the corporation shall
be located at City of Memphis,

County of Shelby, State of Tennessee. The corporation may have
such other offices as the Board of Directors may determine from

time to time.

Section 2. The fiscal year of the corporation shall be

June 1 - May 31.
ARTICLE IV

Section 1. The elected officers of the corporation shall
be a President, a vice-President, a Secretary-Treasurer. and
such other officers as may be elected in accordance with the

provisions of this Article.

Section 2. The vice-President and Secretary-Treasurer shall
be elected by the membership annually by written ballot to
take office on June 1 for a term of one year or until their
successor is elected and qualified, except as hereafter pro-

vided.
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Section 3. The President shall be the Chief Executive
Officer. He, or in his absence, ths Vice President, or other
executive officer, shall preside at all meetings of the Board
and of the membership. The President shall preside at. or may

choose a presiding officer for, each public discussion.

Section 4. The Vice-President shall perform all of the
functions of the President in his absence. Upon completion of
his term &8s vice-President he shall succeed to the office of
President, which office he shall hold for an additional term.
He shall slso be President of the program Committee, which
shall consist of himself and two other members selected by him
with the approval of the Board of Directors. This Committee
shall be responsible for recommending programs to the Board of

Directors.

Section 5. The Secretary-Treasurer shall perform such
duties as ordinarily attached to that office, including
keeping minutes of 8ll meetings of the Board and Executive
Committee. He shall have custody of the funds of the cor-
poration. He shall be Chairman of the Finance Committee, which
shall in addition to himself consist of not more than four or
less than two other members selected by him with the approval

of the Doard.

Section 6. There shall also be an Executive Director, who

shall be appointed by the President, subject to the approval of
the Board.

3 =5
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Section 7. Any officer elected or appointed may be removed
at any time by a vote of a majority of the members of the Board
of Directors whenever in its judgment the best interest of the

corporation would be served thereby.

Section 8. A vacancy in any office because of death,
resignation, removal, disqualification, or otherwise, may be
filled by the Board of Directors for the unexpired portion of

the term.

Section 9. The several officers shall have such powers
and shall perform such duties as may from time to time be spe-
cified in resolutions or other directives of the Board of
Directors. In the absence of such specifications, each of ficer
shall have the powers and authority and shall perform and
discharge tha duties of officers of the same title serving in
non-profit corporations having the same or similar general pur-
poses and objectives as this corporation. The powers of the

Executive Director however shall be limited to those delegated to

him by the Board of Directors.

ARTICLE V

Section 1. The corporate powers of the Corporation shall

be exercised and directed by a Board of Directors consisting of
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12 members elected as provided in Article VII hereof and in
addition such officers as qualify under Section 2 of Article V

hereof. The Executive Director may unless the Board determines

oth-rwise meet with the Board but shall have no vote. The

President may with the consent of the Board designate others to

attend its meeting but without vote. )

The Board of Directors shall determine the policies
programs of the corporation and the projects for which funds
will be expended, provided, however, such policy determinations
are within the exempt purposes as provided by Section 501 of
the I.R.C. of the United States and the applicable Sections of
the Tennessee Code Annotated under which this corporation is

organized.

The Board of Directors may, from time to time, appoint, as
advisers, persons whose advice, assistance and support may be
deemed helpful in determining policies and formulating programs
for carrying out the corporate purposes.

The Board of Directors is authorized to employ such persoas.

including an Executive Director, officer. attorneys. agents, and

assistants, as in its opinion are needed for the administration
of the corporation and to pay reasonable compensation for ser-

vices and expenses thereof.
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Each member of the Board of Diractors shall serve in a
fiduciary capacity and shall rafrain from exercising any powers
in such manner as to disqualify the corporation from federal
income tax axemption as to qualified charitable organization or
any gift from daduction as a charitable contribution, gift or
bequest in computing faderal income, gift or estate tax of tha

donor or his astate.

Neither the Board of Directors, nor any of its members
individually, shall ba llable for acts. neglects or defaults or
any employea, agent or representative selacted with raasonable
care nor for anything it may do or rafrain from doing in good
faith, including the following if done in good faith: errors
in judgment., acts done or committed on advice of counsel, or

any mistakas of fact or law.

The Board of Directors may provide for such standing or
special committees as it deems desireable, in addition to the
committees herein provided for, and discontinue the same at its
pleasura. Each such committee shall have such powers and
peform such dutles, not inconsistent with lew, the Charter of
the corporation, or these By-Laws, as may ba delegated to 1t by
the Board of Directors. Vacancies in such committaas shall be

filled by the President or as the Board of Directors may provide.
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Section 2. The President. the immediate past President, the
vice-President, and the Secretary-Treasurer shall (if not other-
wise members of the Board of Directors) be Directors ex

officio while holding those offices.

Section 3. Officers (except the President) and Directors
shall be elected from and by the membership. by written ballot es
herein provided. The directors shall be divided into three
classes. each class consisting of four (4) directors. Each year
the successors to the class of directors whose terms expire that
year shall be elected to hold office for the term of three yesrs,

except as herein provided.

Section 5. A majority of the Board of Dizecgozs shall
constitute a quorum for the transaction of business at any
meeting of the Board. The acts of a majority of the directors
present at the meeting at which a quorum is present shall be

the act of the Board of Directors.

Section 6. Any vacancy occuring in the Board of Directors,
including those resulting from an increa2se in the number of
directors, shall be filled by the Board of Directors. A
Director appointed to fill a vacancy shall serve for the unex-

pired term of his predecessor in office.

Lk
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Section 7. Directors as such shall not receive any compen-
ation for their services, but shall be reimbursed for expenses
incurred on behalf of the corporation. Nothing herein coan-
tained shall be construed to preclude any director from serving.
the corporation in any other capacity and receiving compen-

sation therefor.

Section 8. A regular meeting of the Board of Directors
shall be held annually in June. Special meetings of the Board
of Directors may be called by or at the request of the President
or any three members of the Board of Directors, and shall be
held at the principasl office of the corporation or at such

other place as the President may determine.

Section 9. Notice of Annual and Special Meetings of the
Board of Directors shall be given at least ten (10) days pfe-
vious thereto by written notice delivered personally or sent by
mail to each director at his address as shown by the records of
the corporation. If mailed, such notice shall be deemed to be
delivered when deposited in the United States mail in a2 sealed
envelope so addressed, with postage thereon paid. Any director
may waive notice of any meeting. The attendance of a director
at any meeting shall constitute a waiver of notice of such
meeting, except where a djrector attends a meeting for the
express purpose of objecting to the transaction of any business
because the meeting is not lawfully called or convened. The

business to be transacted at the meeting need not be specified
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in the notice or waiver of notice of such meeting, unless spe-

cifically required by law or by these By-Laws.
ARTICLE VI
Section 1. There shall be an Executive Committee composed of

the elected officers and the immediate past President. The

Executive Director shall be a member ex officio without vote. The

Chairman shall preside at all of meetings of the Executive
Committee, except that in the event of his absence frim any
meeting, the members of the committee may designate one of

their members to preside over such meeting.

Section 2. Between meetings of the Board of Directors, the
Executive Committee shall have all of the powers‘and duties of
the Board, including the management of the corporation's
business; the making of necessary arrangements for meetings;
and the procuring of speakers nad the providing of payment for
services, rents or other expenses incurred in carrying on the
work of the corporation; but the Executive Committee shall have
no porer to increase the size of the membership of the Board of

Directors or to fill vacancies, nor to amend these By-Laws.
ARTICLE VII

Section 1. Any member may nominate any other member for

any office or for the Board of Directors by so advising the



416

Executive Director in writing before April 1. On or before that

date each year., the President shall appoint a nomineting commit-

tee consisting of five (5) former Presidents (Chairmen) who are

active members, subject to approval by the Board of Directors.
No more than twenty (20) days after its appointment the nominating

committee shall make its report in writing to the President, con-
sisting of the nomination of one member for each of the offices of
vice-President and Secretary-Treasurer and four (4) for the Board
of Directors. These may but need not have been elready nominated
by another member. This report. together with the names of all
members otherwise nominated. shall no later than May 1 be mailed
to the membership together with a ballot prepared in such a way as
to allow each member to vote for any such nomineg individually or
for a write-Jn candidate of his choice. AJ1l such ballots shall
state that in order to be counted they must be réceivad by the

Executive Director by June 1.

Section 2. On June 1 the candidate for each office
receiving 2 plurality of the votes then received, and the four
candidates for Director receiving the most votes shall be

declared elected and take office.
ARTICLE VIIX

Section 1. The Board of Directors on the recommendation of
the president shall appoint a2 membership committee of three (3)
members which shall act on all applications for membership by
making recommendations to the Board of Directors. At such date

- 10 -
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as the membership reaches the total as set by the Board, new
applications for membership shall be acted upon only at the

regular meeting of the Board of Directors in June.

Section 2. New members shall be elected upon nomination by a
member. Each such nominee shall then be considered by the mem-
bership committee, and recommendation of approval or disapproval
shall be made to the Board. of Directors pursuant to Section 1 of
Article VIII. Applicants approved by the Board of Directors shall
become members of the corporation upon psyment of initiation fee
and dues fixed as provided herein, provided all other requirements

for membership are met.

Section 3. Any member wishing to resign may do so by
filing with the Secretary, written notice of resignation, but
such resignation shall not relieve the member so resigning of
the obligation to pay any dues, assessments, or other charges
theretofore accrued and unpaid and no return of dues previously

paid will be made.

ARTICLE IX

Section 1. Regular meetings of the members shall be held

at places and times designated by the Board of Directors.

Section 2. Special meetings of the members may be called

by the President or the Board of Directors. or not less than ten

- 11 -
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(10) members having voting rights, at a place in Memphis,
Tennessee, to be aesignated by the President. The Executive

Director upon receipt of notice of a request for 2 special meeting

shall be chargad with the duty of notifying the President who shall
then be required to call such meeting not more than thirty (30)
days thereafter.

Section 3. Fach member in good standing shall be entitled

to one vote on each matter submitted to a vote of the membars.

Section 4. Written or printed notice stating the place,
day, and hour of any meeting of members shall be delivered
either personally or by mail, to each member entitled to vote
at such meeting, not less than ten (10) nor more than twenty
(20) days before the date of such meeting, by or'at the dirtec-
tion of the President or the Secretary. In case of a special
meeting or when required by statute or by these By-Laws, the
purpose or purposes for which the meeting is called shall be

stated in the notice.

Section 5. Any notice or other communication required by
these by-laws shall be deemed to be delivered when deposited
in the United States mail addressed to the member at his
address as it appears on the records of the corporation, with

postage thereon prepaid.

- 12 -
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Section 6. Any action raquired by laws'to be taken or per-
mittad to be taken at a meating of the members may be tzken
without a meeting if 2 consent in writing setting forth the
action so taken is signed by 2 majority of all the members

entitled to vote with respect to the subject matter thereof.

Section 7. Twenty (20) members present at any meeting
shall constitute a quorum .zt such meeting. If a quorum is not
present at any meeting of members. a2 majority of the members
present may adjourn the meeting from time to time without

further notice.

Section 8. At any meeting of members, & member entitled to
vote may vote by proxy executed in writing by a member or by
his duly authorizad attorney in fact. No proxy ;hall be valid
if dated three (3) months or more prior to the date of the
meeting at which it is prasentad, except if such is an
2djourned meeting and the original meeting was one at which the

proxy would have baan valid.
ARTICLE X
Section 1. The Board of Directors may authorize any officer
or officers, agent or agents of the corporation. in addition
to the officers so authorized by these By-Lews, to enter into

any contract or execute and deliver any instrument in the name

= 193
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of end on behalf of the corporstion, and such euthority may be

general or may be confined to specific instences.

Section 2. All checks, drefts, or orders for the payment
of money., notes, or other evidences of indebtedness issued in
the name of the corporation. shall be signed by the Executive
Ditector or by such officer or officers, ageat or egents of the
corporation, and in such manner as shall from time to time be
determined by resolution of the Board of Directors. All per-

sons so euthorized shall be bonded.

Section 3. All funds of the corporation shall be deposited
from time to time to the credit of the corporation in such
banks, trust companies, or other depositeries as the Board of

Directors may select.

Section 4. The Board of Directors mey seccept on behalf of
the corporetion any contribution, gift, bequest, or devise for

any purpose of the corporation.
ARTICLE XI

The corporation shall keep correct and complete books and
records of eccount and shall also keep minutes of the pro-
ceedings of its members, Board of Directors, committees having
and exercising eny of the euthority of the Board of Directors,
and the membership committee, and shall keep at the principal

i hla'd
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office a record giving the names and addresses of the members
entltled to vote. All books and records of the corporation may
be inspected by any member, or his agent or attorney for any
proper purpose at any reasonable time, and shall be audited

annually.
ARTICLE XII

Section 1. The Board of Directors shall determine from
time to time the amount of initiation fee, if any, and annual
dues payable to the corporation by its members. and shall give

appropropriate notice thereof.

Section 2. Annual dues shall be payable in advance by June
1 of each year. The Board of Directors shall determine ini-
tiation fees, if any, and the pro rata share of annual dues

to be paid by new members upon election.

Section 3. When any member is in default in the payment of
dues for 8 period of four (4) months from the beginning of the
period from which such dues became payable, his membership may
thereupon be terminated by the Board of Directors as provided
hereinabove. However. such defsult may be waived in advance

thereof by the Executive Committee.

- 15 =
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ARTICLE XIII

Whenever any notice is. required to be given under the pro-
visions of T.C.A. 48-703, or the By-Laws of the corporetion, e
waiver thereof in writing signed by the person or persons
entitled to such notice, whether before or after the time
stated therein, shall be deemed equivalent to the giving of

such notice.
ARTICLE XIV

These By-Laws may be altered, amended, or repealed. and new
By-Laws may be adopted by a majority of the directors present
at any regular meeting or at any special meeting of the Board
of Directors, if at least ten (10) days written A;tice as given
of intention to alter, amend, or repeal or to adopt new By-Laws

at such meeting.

- 16 -
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4/92

The purpose of the Charter Amendments which you are asked to approve
today effective May 31: 1992, when Kurt Flexner retires, is to change the name
of the registered agent of the Club to its new Executive Director, Robert L.
Berl,: the address of the registered and principal office of the Club to Fogelman
College of Business and Economics; to preserve the Club’s tax exempt status
by bringing the Charter into accord with present requirements of the Internal
Revenue Code; and to take advantage of certain provisions of the Tennessee
Corporation law dealing with the limitation of Hability and indemnification of
Directors. Copies of the proposcd amendments are available to anyone desiring
further details. ’

Purpose for Board of Directors

One of the purposes of the meeting of the Board of Directors is to adopt
certain amendments to the By-Laws. The first amendment proposed for
adoption merely implements the Board's earlier decision to modify the
procedures relative to the appointment of members to sit upon the Nominating
Committee. The text of the proposed amendment, which will be effective
immediately upon approval by the Board, is inserted anc underlined on page 7
of the By-Laws which is enclosed herewith. If adopted by the Board. said
amendment is effective immediately.

The remaining amendments proposed for adoption implement the Board's
earlier decision to change the By-Laws with respect to the admintstration of
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the Club. The proposed amendments are in accordance with the Report of the
Transition Committee which was presented to the Board at its meeting on May
21, 1891. The text of these proposed amendments has been inscrted in the
enclosed set of By-Laws, and is underlined. If adopted by the Board, said
amendments shall be effective as of July 1, 1992.

In addition to the foregoing, proposed Articles of Amendment to the
Charter of the Club shall be presented to the Board for its review. Said Articles
of Amendment reflect that, as of July 1, 1992, the address of the principal
office and registered office of the Club as well as the name of the registered
agent of the Club will change. The Articles of Amendment also contain
amendments which fmplernent changes made to the Tenmessee Nonprofit
Corporation Act in 1987 by the Tennessece General Assembly.

Some of the amendments contained in the Articles of Amendment can be
adopted only by the members of the Club. Therefore, the Articles are being
presented to the Board in order that the Board may consider recommending the
Articles to the members for adoption at a meeting of the members.

Presented to Members on "Zt?_é
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RESTATED BYLAWS OF
THE ESTATE PLANNING COUNCIL
OF MEMPHIS, TENNESSEE, .INC.

ARTICLE I )
.?hc Estate Planning Council of Memphis, Inc. shall be a

Tennessee not for profit cbrpotation pursuant to T.C.A.®  ° v

§ 48-1-601'et seq.

ARTICLE . II
Membérshig
The nemhership of this Council shall be comprised of:
l. Trust Ofticers of trust companies and banks main- i
taining trust departments.
2. Chartered Life Underwriters.
3. Practicing Attorneys ‘at Law.
4. " -Certified Public Accountaﬁts in public service. 1
Membership shall be limited to one hundred (100720 @mevdas).
members; the total membership for the years ended Haybél,
1981, 1982, 1983, 1984 and thereafter shall not exceed
eighty-five {85), ninety (90), ninety-five (95), and éne
hundred (100) members respectively. Of the afo?ementioned
professional classifications, n&-single participant group
shall consisgt of more than forty (40\) per cent of such
total. Erobate Judges of Shelby County, Federal Estate Tax
gxauxjg;s, and Tennessee @nhe:;ianca.taxqaxaminers, who meet

EXHIBIT

2
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any of the above qualifications .shall nor xestrict .the
xﬂaﬁsiiiéatigns of which they are, a member. or the total
‘nunber’ of members. To be qualified for membership, an
applican:, after the adoption of these Bylavs, must have
tour (4). .years expozience ‘in his category and .such’ appllcant
must be xnterested in and actively engaged in cooperatzvo
estatc planning or compliance actlvxties in the. Hemphis,
Tennessee area. g .

A member who is in a category which does not tedtric: .
the total number of such member's .category and: the total .
number ot membnrs of the Council, .and wbo ceases for any
reason not xnvo{ving a questxon‘of moral tuzpitudc. to be a
member of such category, shali, upon written notice of such
member's desire so to'do, continue as a member of the
Council' in the proper category.,L By attrition the totai
'nu:nber of nembers of the Cauncu and the affec:ed ca:eqoty.
shall be brought within the limitations otherwise . '
established by these Bylaws prior to the admlttanée of ‘new
members to the.Council.d

Members shall be elected by'anmAJority VO:e of the
Executive Committee upon recommendation of the Membershlp
Committee. Applications £or.me£bersh1p shall be submitted

to the Secretary and shall be endorsed by five (5) members
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of the Council, thrée of whom shall'be in different mem— .
bership classitications and orly one’ of whom may be asso~

ciated in busine;s with the applicant.

ARTICLE IIX

Executjive Committee

:

All powers necessary for the govetning of the Council
shall be vested in- an ‘Executive Comml:tee composed of the
officers, the immediate past President.of the Council, and
four (4) members-at-large. with no more than one (1) from any
) participatin§ group. .

At eacﬂ'anﬁual~moeting and at all othér-meetlngs'forﬁthe
election of members of the Executive Committee, two (2):
nempdrs-aéTIarge shall be elected for a term of two iZ)
years. as members of the Executive Committee, with the ..
remaxning members to continue in office untxl the expxratxon

of . their term or until thair successors are elected.

ARTICLE IV
‘Officers
Ih; gfficers of the Council shall gonsist.of;a
President, a Vice President, a Secretary and a'Treasﬁrer.
The Vice President shall serve ;s Chairman of the Program

Committee and the Secretary shall be.Chairman of the

= 8r-



428

Membership Committee. The officers shall hold office for
one (1) year or until their successor shall have been cho-

sen.

ARTICLE V
’ Quorums

Any éiv? (5) members of the Executive Committee shall
constitute a guorum for the transaction of business.- The
E;ecqﬁivc cOpﬂigtee shall have the power to fill, for the
unexpired term, any vacancy which may océur in ang'btt}cc or
in-their Qun bedy,. by a‘concutténce‘oé'at.least five (5)
members.

The presence of twcnty-fiv? (25) members shall consti-
tuté‘a quorum for the transaction of business at any reggla;
meeting of the Council, ptovideq there shall be at least ten-

(10) days written notice of the time and place of the

.meeting.

ARTICLE VI i . i
Nominationslaﬂd Elections l
The'P:esidqnt shail, sixty (60) days priér to the ‘date
- of each annual neeting, appoint a nominating’qomnittod to
submit & list oflnominees for ofticors of the Council, and .

for members-at-large of the Executive Committee, to be voted ‘-’
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upon at the annual meeting. Such Committee shall file the
n‘-cg of téeir nqninbes with the Secretary at least fifteen
t15) éayi before tho dat§ of the meeting. In addition, any
nine {(9) members. by notice in writing filed wich chg )
Secretnry~at least five {5) .days before the date of thor
meeting, may nominate candidates for. ofticers of the COuncil
and. for nombers-at-larqe of the Executive Commi;tee. ?he
nenbor; shall be entitled to vote for any candidate named by
either one of the above nethods at such neeting. The Ean-
didate receiving ‘a sxnple majority of votes cast for his

.

ottxce shall be doclared elected.

ARTICLE VIl
Annual Meeting .

The annual meeting of the Council shall be held on the
fourth Tuesday Ain May of oach year or at such other time as
may pe selected by the Executive Committee. The Secretary.
shall mail each member a notice of the meeting at leas::ten

(10) days prior to the date hereof.

ARTICLE VIII

Executive Committee Meetings

Meetings of the Executive Committee may be called by the
Prasident at his discretion, or when requested so to’ dd by

three (3) members of the Committee. The Executive Committee
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'shall establish rules: of procedure and practice for- its
eetings, subJect to approval of, or amendment by, thc

Council.

ARTICLE IX

Con-ittees

o

The Pteaident of - ‘the Council, with the advice and con~
sent of the Executive Comnittee, shall have th. power to
appoint committees on, programs, membership, ethxcs, coopera-
- tion, education, legislation and such other connittees as he
‘shall doen advisable to further the 1nterosts ot tho Council‘
and its nembers; and to delegat. to such comnittees such
power and.authority as the Executive Committee shall deen
deisaﬂlo.

ARTICLE X
Program Meetinés
Meetings for the furtherance of the purpéses of this
‘association may be called by the Execqtive Committee at
stated times, or from time to time in its discretion. The
proqran of such meetings shall be arranged by the Exocutive

Committee and the Program Committee.
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ARTICLE XI

Duties of-Officers

The President shall preside at all meetings of the
Councll and the Executive Committee, and perform the duties
herein set out. ]

The che President shall perforu the du:ies of the.
President in the Absence of the President.

The 50cretary'shall keep a record of the ptoceeding§ of
all meetings of the COuncxl and the Executive Committee, and’
he shall be responsible for mAxnta1ninq a current membership
toll and for the nailing of notice of meetinqs and othet
conmunicatxons to ‘such ‘members. _

The Treasurer .shall have. -custody of all funds and pro-
perty of the Council and shall deposit all. funds of the"

. Council in the name of the Council in.a bank or trust cog-'
pany, located in Memphis, Tennessee. All withdrawals ot such
funds shall be on checks or orders signed by him or by the
President.” He shall prepare and submit a statement of the
financial condition of the Council at the annual meetind and

at such times and in such manner as the Executive Committee

may require.
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ARTICLE X11

Expenses and Dues
The expenses Of the Council shall be provided for. by
.annual dues of Ninety ($90.00) Dollars for each member,
pqyable in advance-on or before the September meeﬁinq in
each year.  Annual dues may be increased by the majority of
the members at a meeting duly called with at least ten (10)

days prior written notice of the proposed increase.

ARTICLE XIII
Advertisement
No members of this association shall use his nembership

herein in any form of advertisement of solicitation of busi-

ness.

ARTICLE XIV

Revocation of Hembership

Any member who shall have been absent from two (2) con—
secutive called meetings of the Counc;l, or shall have
failed to pay his dues at the time and in the amount
presctibed by these Bylaws, as from time to time amended,
shall have his name referred to the Execut;ve‘éommitteeiby

the Secretary. The Executive Committee, in its sole discre-~

tion, may direct that such member be dropped from the roll =
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of ;his Council, in which event he shall be so notified in
writing by the Secretary. Any such member who has been.
~droppqd‘£rom the roll of the CoPncil by'ac:ion of the
.Bxécugive Committee shall not béAeliqibie for membership in
this Council for a period of at least_;hree (3) years

thereafter.

ARTICLE‘XV
Amendmen;s
Upon_at least tep (10) days writgen potice setting out:
the brobo;ed %yendmént, these Byiaws may be amended at any
annuéi-or called meeting of the Council by a vote of two=

thirds (2/3) of the membership present.

ARTICLE XVI
Guests
Provided the inviting member pays the meal cost~as
established by the Executive Committee for each guest. any"
member of the Council will be permitted to invite guests of
his or her choosing, provided he or she does not bting the
same guest to more than two (2) meetings in any one (1)

fiscal year.

ARTICLE XVII

Thé corporate fiscal year shall be June 1 through May 31.

Revised: June, 1986



CONSTITUTION AND BYLAWS
KIWANIS CLUB OF MEMPIIIS

ARTICLEI
NAME AND TERRITORIAL LIMITS
Section 1. This organization shall be known as the Kiwanis Club of
Memphis, Tennessee.

Sectlon 2. (Clubs are no longer assigned limits.)

ARTICLE N
OJECTS
Seclion 1. The objects of this clab shall be:
To give primacy o the human and spiritual, rather ihan o tie maierial,
walees of life.
Te encourage ihe delly living of ibe Golden Ruole in all haman
relmticomhip
T prumote the sdoption and ke spplication of higher social, busimess,
and professinasl siandards
To develop, by precept and example, a8 more inkelligosd, agprissive, sml
srrviceable citiernship
Tao provide, through this elub, & preciical means 1o form enduring
friemdships, 10 resaler alruisiic srvice, snd io bailkd o beior commusnity
To coxmperain in cresting and maimaining thal soursl pwhlsc apsnkn ansd
high idealiam which make powsible ihe increass of righisousness, jusiice,
painotism, and good will.

ARTICLE Il}
MEMBERSHIP AND CLASSIFICATION
Sectlon 1. Classes of Membership.
Membership |m thin club shail be primarily of the active class as hercin
defined. There may be lour {4) other elasses of membership, viz., Piivileged,
Senior, Life, and Honorary.

n

w

Sectlon 2. Aetive Membership.

A. The active mcmbcnhnp of this eluh shall consist of persons of good
nnd fing o¢ having othcer community

interests within the area of this club,

B. The active membership of this club ahnli be compused of 8 croas section
of thosa who are engaged in gnized lines of busi vocation, agri-
culture, lstitutional or professional life; or who, having heen so engaged.
zhall have retired. The number of menibers in any one given elassification
ahail not esceed twenty percent (20%) of the toial activa membership.

C. Nu person shall be cligible to membership in this ¢lub who holds
membership (other than honorary) in any other Klwanis elub or serviea elub
ot like character.

D. An active member shali pay a membership fee and annusl membership
dues, and shall be entitled 10 all the privileges of this club.

h

Section . I'rivileged Membership.

A. A privileged member Is 8 member of this elub, who has been an sctive
member In good standing of one or more Kiwanis clubs for a number of
years, not less than ten (10) snd who has met such other conditions as were
prescribed In these bylaws, and who was clected 8 privileged member prior
to July 31, 1963,

B. No member may be clected a privileged member after July 31, 1963.

C. A privileged member shail pay nnnual membership dues and shall be
entitled to all privileges of this elub. 1la or sha shali be eacused from -

formity to tha <] rula for active, senlor, and reserve members.

D. ‘Ihe Doard of Directors shall review snnually the list of privileged
members and shall have authority, for such rcasons as scem adequate, to
terminata any member's privileged membership.
Section 4. Senior Membership.

A. Any activa memnber of this elub who shali hava been an aetive member
In good standing of one or mora Kiwanis clubs for such numbcv of yurs.
less than ten (10) and who Is unable 10 meet d

of health, busi or other ing ei cs lnd who shall hava
met such other condlions as may be prcneribcd hy these bylaws. may be
cleeted a senlor ber upon making written applicatl

m
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B. A senior member shall be required to attend at least twelve (12) regular
club ings during any administrative year. A senior member shall pay
annual membership dues and shall be entitled to all privileges of this club.

C. The Board of Directors shall review annually the list of senior mem-
bers and shall have luvhomy. for such reasons as scem adequate, to terminate
any ber’s senior hip, of to rei any such ber as an
active member.

Secthen 5. Life
Afier o member has paid bei of her reglar duss for & pericd af tuny-lee
:Ii}wvcmnhlmcmuuwuhwnu
a Life ber 4t hia o her election and shall puy onby per capita
dues o Kiwasis Interational and o the District and shsll pay for ki or ber
meals on days he or she smends mectings.

Sectien & Honomry Memberihip.

A, sy pescs wha ha perfi i wome o d public service and
wii i nov en nctive, privileged, senior or life member of diy club, may be
Mu-mﬂrdﬂ;ﬂw[nhmﬂnﬂ}pmd
tbevenfier may be re-elecied from year oo yesr,

B. An honesary member shall pay neither membernbip fee nor annual

dues. and shall be mesled to afl privikeges of the chub exceps
thess of voeing and halding office. He or she shall be & pasd subscriber 1o The
Kiwassy Magarine.

ARTICLE IV
ADMISSION TO MEMBERSHIP
AND RESIGNATION
Section 1. Prospective active bers shall be idered for bership
under the following procedure:
A. A Proposal for Membership shall be submitted 1o the S y o the

Committee on Membership on which shall appear the endorsement of at least
two (2) members in good standing.

B The proposals for berthip shall be refermed 1o the Bosrd off

C. A1 & mueting of the Board of Direcion: s which & guonmm is presear,
mambery shall be eleried by  rwo-thinds [273) vese of those presn.

D Uippos frvesrnble secticn by thee Boand of Direcinr the new member shall
e persanally notified consoming the sction of the Board and the member-
whip fee shadl teen be srumd

Section L Sensor and hooorry messbers shall be slecsed by & majodity voie
of the entre Hoand of Deecior (guorem requansd).

Sectinm L Asy member may resign Eram this cluls provided that all his or her
indebtedne io the cheh has bees puid. The: pesigeanon shal] be wubimsmed jn
writing 1o the: Beosrd of Derectors. snd aball become effective when scoepied
by the Boani

ARTICLE ¥
DISCIPLINE

Section 1. Any active, privileged or senéof memisr bring two (2) monh i
arreary i the paymeni of dues andior fimancial oblipssions kall, st the
direction of the majory vose of e Bosad of Directon, (peonmm reguired)
ﬂw*ﬂﬂhnnﬂjﬁdmﬂlﬁnlhymm.m
member apon payment of avesrs and sgon making applcatson for reimlse-
ment io the Board of Directon, may by majority woe by the Board of
Da 1 (quorum ired) be & withsln thirvy D00 days of the &t
of aforessid written noticn from the Secretary. In case such member be
Aol rrinstaied within thirry (30) days of aforesald wrines notics lrom the

Secretary, he shall be dropped from the membership.

v
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Section 2. The Beard of Direcior shall review semd-ansuslly the indivadual
sctive membership of this club based on the following criteria; Regular
amendance at club meemngs, whach is vital 1o the successful funcioning of
the club, and indivithml membership participation in clob sctvities,

A. The Board of Directors will then messune the personal imvolvement and
asiendance ai rguldar club meesings of esch sctive membed, A1 the discretion
of the Bourd of Daeoon any active member wha, without excuse, sl fau]
m regularly atend club ingh oF actively participate in the activities of

mu.n mlhmﬂlwmﬂfﬂnmdm
4} seand! wrpended sl shall be w0 actified ia writing by the

club Secretary.
nmymmmm“e.ﬂﬂlh—lﬂ
i off and parmeip et forth by the Board of Dérecion:

u,.mmﬂ-wuuhmamw

required) stz suspended and alall be 8o notified in writing by the Secreinry. J

€. Such member upon making spplication for reinstatement 1o the Board
of Dimcion, may by & majority vese of the Boand of Dérecion (geohem
wkwwﬂhﬁtpmm In case such member shall so
be reinstates] within thisry [ 30} dey, ke or she whall be subsmasically dropped
Iram membership.

Section ). Any member charped with cosdect onbecosming o Kiwasiss, and
wm:mmmmmmu-ﬂ#mm
e Board of Dy may ke lled from bership by 0 Feo-tburds
1mhmﬁmhﬂﬂhm;mmﬂm
Hhmnh:mmnu—uﬂwu*

comenitee, for i repont e befere
any action is wken on such charges by the Board of Direcsars.

Sectlon 4. Any parson whose sembsrship in this chub has been sermdnssed in
wny masacy whall forfeit all inierest i any fusds or other property belonging
10 the club and ol right = e use of the Kiwanis nams, emiblem of other
imnigmia.

ARTICLE ¥i
DFFICERS*

Sertdon 1. The officen of this club shall be the |mmediae Pasi Presidens, »
Presidant, a President-Elect, & Vice President, o Secretary and & Treasurer, If,
in sny year, the Immediaie Past President ccases &0 be an active, privileped,
ar senior member of tey club, the wctive, privileged, or sakor membar who
served w Pressdent of this club mosi recently prior 10 the Immedine Past
President shall ety b 1 iste Pust President

Section L Each officer shall be an sctve, privileged, or seajor member in
oo stnnding. Mo officen, other than Secretary and Tressurer, shall be com-
Béned in e peron, and no person shall imulisecualy serve &3 an elecied
durecsor wd a0 officer

Section L All officers shall enter wpon thair official deties oo the firm day of
Dictober of sach year and shall serve for 5 term of ooe (1) pear, or until their
sucoesson sl be duly slected and qualified.

Section 4. The dusies of the officen shadl be as lollows:

A The Preskdess shall ba the chief executive officer of this club and shall
preidde aver all mestingy of the ehsh and of the Board of Direcion, Ha or the
shall be an ex officio member of all sandsng and special He or
she shall present (be views of the clob i the disricr s perform e fuse-
Hlmhhﬂ-nhﬂhhﬂnﬁrwhﬂmhpﬂ
of Kiwunis in sdjecess mritory snd shall coop wiil mny wp
cemminies of his or her chuby. He or she shall ict s one of the delsgues of the
chub w0 e disrict convestion. He o the shall perform sech other duties s
urually perisin bo the office of Presideni.

*(Mose—Aher their electicn and befors their smmption of offics, all
afficers shall be ksewn sad designated by the tithes of the offices 1o which
they have respectively beem elacssd, followed by the term ~ designaic™ )

v
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B. The President-Elect shall ically d to the Office of
Presfdem ot the next annual meeting following his or her clection as
:ftsfdenl-ﬂccl. and shall attend the divisional training school for club
Presid Elect. In the ab. of the President, he or she shall preside at all
mcetings of the club and of the Board of Directors, and shall also perform
such other duties as usually pertain to that office or as may be assigned him
or her by the President or the Board of Directors,

C. The Vice President shall serve in like capacity in the absence of both
the President and the President-Elect.

D. The Secretary, when he or she is Secretary-designate, shall attend the
divisional training school for club secretaries-elect. He or she shall keep the
records of bership 4 and bership fees and dues and
minutes of the meetings of the club, Board of Directors, and committees. He
or she shall present all bills to the Board of Directors for approval. He or she
shall collect all funds due the club and shall promptly tumm same over to the
T taking the Ti 's receipt thercfor. He or she shall submit a
report to the annual mecting of the club and at such other times as the
President or the Board of Directors may require. He or she shall submit 1o the
proper officials and commintees, or to the club, all communications received
from Kiwanis International and the district. He or she shall submit all official
reports required by the | ional and district organizations.

E. The Treasurer shall receive from the Secretary all funds paid to this club
and shall deposit the same in the official depositories and shall disburse same
on order of the Board of Directors. All checks shall bear the signatures of any
two officers. His or her accounts and books shall at all times be open to the
inspection of the President, the Board of Directors, and any authorized
auditors. He or she shall make a report at the annuat meeting of the elub and
at such other times as the President or the Board of Directors may require.
He or she shall be bonded for $5,000.00, the premium to be paid out of the
club treasury.

v

ARTICLE VII
BOARD OF DIRECTORS

Sectlon 1. The Board of Directors shall consist of the officers and twelve (12)
directors. The twelve (12) directors shall be comprised of the following:
seven (7) duly elected directors plus two (2) cary-over directors from the
previous year, plus the unsuccessful eandidates for the offices of President-
Elect, Vice President, and Sccretary. In the event that either or both of the two
(2) carry-over directors should be nominated for an office, then the total
number of directors 1o be elected shall be increased accordingly.

Section 2. Each director shall be an active, privileged or senior member in
good sanding.

Sectlon 3. All directors shall enter upon their official duties on the first day
of October of each year, and shall serve for a term of one (1) year, or until
their successors shall be duly elected and qualified, except in the case of
the two directors receiving the highest number of votes, who shall serve
for a term of two (2) years, or until their successors shall be duly elected
and qualified.

Section 4. The Board of Directors shall determine the policies and activities
of the club, elect and discipline members, approve the budget, approve all
bills, take counsel with committees, and have gencral management of the
club.

Sectlon S, The Board of Directors shall meet at least once each month and at
the call of the President. At the discretion of the Board the commilttce
chairmen shall meet with the Board of Directors in joint session.

Section 6. Any past president shall be incligible to serve on the Board of
Directors of the Kiwanis Club of Memphis for five (5) years immediately
following his or her teem on the Board as Immediate Past President.

LEY



ARTICLE VIl
COMMITTEES

Section L. There shall be the foll

A.YOUTH SERVICES
Boys Club Liaison
Girl Scouts
Litnle Kiwanis
Man-For-Boy
Special Olympics
Vocational Guidance

B. CTTIZENSHIP SERVICES
Agriculture
Greater Years
International Relations
Public and Business Affairs
Support of Spiriual Aims

C. KIWANIS ADMINISTRATION
Achevement
Advisory P P

Bultenn —Hosier
Emsemalmment

Finance

Crooatwill

Inter Club

Kirwanis Charitie, Inc.
Kiwanm Eiducation

D. SPONSORED YOUTH OROANIZATIONS

Key Cluba

Section 1 Eaxch wanding tsee hall be composed ol thres (1) or moss
messiters anad shall serve for & serm of one (1) year, unless othenwise specified
By e President, commencang on the (lew day of Ocwber, All commimesmen
whuld be appoinied by the President, and be usbject 1o remowal by him. Each

shall be eevponsible o the President sed shall make soch repom
s b o she may diect

Section 1. Special commutees may be sppointed by the Presidesd, and thay
shall perform wsch duties a9 may be defied in tedr oresion.

ARTICLE IX
DUTIES OF STANDING COMMITTEES

Section 1. The commitiees on Youth Services shall sudy, devise, and siggest
methods sl meand o als boys snd gidds w0 sdjus Bemscives 0 their
exreirunment e becoame adapind o the $ocial, seonomic, educational, and
muoral demanids which they gaay encounser, The comminegen shall rmeommend
the bew methods by which this club may smisi them, and when thes
muthods hawe been approved by the Board of Directors, shall ek o carry
out such means and meibeds.

Section 2. The Committee on Ciscle K Clubs shall devise ways and means to
establish Circle K Clubs in the coll and universities and shall g

and promote the activities of alt Circle X Clubs sponsored by this club.

Section 3. The Committee on Key Clubs shall devise ways and means to
establish Key Clubs in the schools and shall encourage and promote the
activities of all Key Clubs sponsored by this club.

Section 4. The Ci ittes on Vocational Guid shall develop ways and
means of assisting in the guidance of youth and adults in the selection of
proper and suitable vocations.

X1



Section 5. The Committee on Agriculture shall study ways and means to
foster closer nural-urban relationships: shall develop knowledge and public
support of conservation of our natural resources, such as lands, forests,
minerals, and wild life; and shall promote sound agricultural and
conservation practices.

Eection §. The Compunee con bniermauonsl Relstions shadl iscorssmd meahe
ods of implementing ohjrcives relating o the development of friesdubip
tetween nations, and the screase in undersandiag by resdens of one coun-
wy of the way of life, problemi. and mpasiions of e people ol ot
nations. 1 il recomenend the methods by which such purposes muy be
sccnmplished and, when theie metfcods have been appenved by e Bosnl of
Diirecior, shall seek to casry oul such methods and programs.

Section 7. The commince o Publc sod Busisess Affain shall have
submaned w0 8 afl propossls for chub acivity owtide of the Kiwsniy
organizsion and shall make recomenendations 1 the Boand of Duscian on
such mamers & are pefered o ic The Comsmiries shall develop definie
werling plans for the club’s participation i public scivites, skall promote
I cooperstion therein and whall further the ohjectives of Kiwanis
|oternational and the disanct, the peomoton of which is ol otherwise
preaded for

Secilen A The Commisies on Suppon of Spirimal Aims shall cooperete on
Hroad non-denominsthonsl lnes wilh bocal religioas leaders and groups in
eeealeng & greaver public comciousness of the imporiance of religioes anil
spiritual vabees and ihall urge each member of Usis chub to suppon by pre-
eepa and example the work of his or her own church in hes or ber gwn
sompmnunily.

Sectien ¥, The Comsnines on Ackdevement in its year of service shall prepam
anxd File with the Dissract 5 L with rules formulsied by ihe
Boand of Trustees of Kiwaniv Infernational, & repoe of the club’y schieve-
menin during the year

Sectlon 10, The Advisory C ittee shall be d of all active past
presidents of the club. They shall counsel with the president and the other
officers of the club and shall also render assistance in an advisory manner to
the various standing committees of the club. The Chairman of this committee
shall be elected by the commitiee at its first meeting of the year.

Section 11. The C ittee on Artend shall p a full d. at
all club ings and shall p Iy i with bers whose
attendance is unsatisfactory.

Section 12. The Committee on Bulletins shall prepare and publish weekly
bulletins of club activities and shall cooperate with all other commitiees and
the Board of Directors by disseminating information in regard to their
activities.

Section 13. The Committee on Entertainment shall plan and have charge of
the social activities of the club,

Section 14. The Committee on Finance shall prepare a budget of estimated
income and expenditures for subnusslon 10 the Board of Directors and shall

submit such other on as may be req: d by the
Board of Directors.

Sectlon 15. The Committee on Goodwill shall scek to creste goodwill
among the members of the local club and shall promote more fellowship
and friendliness.

Section 16. The Committee on House shall make all arrangements for the
place of holding club meetings, checking facilities, scating, menus,
decorations, etc.

Section 17. The Committee on lmer—Club Relations and Ferwshxp s!nl.l
devise ways and means of developing the spirit of f p
and other Kiwanis clubs and the members thereof.

Xio
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Bection I8 The Cusamatiee on Eiwanis Edscation shall dingmingie the rue
concepis of the Obgocty, ohjrctives, paliciei, &= ideals of Kiwann
leesmational and shall o the bers 84 10 ther opp =
responsibiltics in Kiwamis.

Section 19, The Commiitee on Laws and Reguiations shall have referred i
W ol propesed amemdmends 1 the club bylaws snd shall wbmil i
Fecommenstations ah dese s the Board of Direcicey before setinn & uken by
i Elubs, The C itee shall alw withy the Board of Durectats in
imeperting the spirit of te club bylass and in securimg the proper obser
wance of all ohligations, wmandards, sad practices arising Usreunder
inchuding the sijustment af any grevances.

Section 30, The Commines on Memberstnp shall devise ways amd messs of

§ an odequale berihip of wick duwils &3 are provided i
these bylaws. The Commines ahall coassder ol proposaly for sembershap
ansd| whall subimit lox recommendations. & the Board of Direcion. They shall
jaterpret the classification plan of Kiwsss [sseenatiomal apd shall ek 0
mmﬁmwpupﬂ:hmﬁc-mu!mm#mm
theas hylass

Sectlon 21, The Committee on New Club Building shall swdy the
opportunities for introducing Kiwanis into new communities located in the
vicinity of this club and shall seek to enlarge the field of Kiwanis service by
sponsoring of new clubs in these communities.

Section 22. The Committee on Programs shall arrange a program for every
meeting of the club as far in ad as possibl perating with the Board

of Directors and other committees of the club to the end of diversifying the
programs and coordinating them with the club activities.

Section 23. The C i on Public Relations shall itself with the
material and the media by which the public shall receive a true knowledge of
Kiwanis Objects and ideals, and the programs and achievements of Kiwanis
International, the District, and this ¢lub.

X

Secthon 24 The Commiites on Recepeion whall prest all incmbors s they
artive 0 mesungs and make sangements for the proper feception 1]
streduction of wuiting Kisanians and other guesis

Seciion 15 The Commines om Resoluties shall prepars sl submia
resshutions sppropriale for club action lo the memberihip of the club

Section 36 The Committes on Sports shall promode the club memben’
paticipation in spais aclivies, il whibiin e clul and wink other
OrganLEMians

Sectinn IT. The Chrstmas Pursds Commaties shall be co-chasred by the
Wice-President and the Vice-President Elect af @he Memphis Kisanin Club
and shall operaiz on an adminisumive yeaf basia The Commines shall be
respomible for carryang out the chub's fonaacial snd pperational comemitment
b the gnnual Biwanis Memphis Christmas Parsde 10 the esjent suthonssd
from nime 1o time by the Boand af Direciomn.

ARTICLE X
CLUB MEETINGS

Section 1. This club shall hold a weekly luncheon or dinner meeting on such
day and at such time and place as shall be determined by the Board of
Directors. It may hold such other meetings as the Board of Directors or
membership may desire. The regular weekly meetings shall not be more than
one (1) hour and thirty (30) minutes in duration, except on special occasions
as approved by the Board of Directors.

Sectlon 2. The annual meeting of this club shall not be held earlier than the
first meeting in April and not later than the second meeting in May. The
membership of the club shall be given at least two (2) weeks notice of the
date and place of the annual meeting. One-third (1/3) of the active, privileged
and senior members of the club shall constitute a quorum.
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ARTICLE X1
NOMINATIONS AND ELECTION OF OFFICERS

Section | The officers and direciors, sucept Treasurer, of the clab shall be
elecied af & megular hancheon meeting 1o be Beld no eardier than the Bira
maeeting in Agni e no Limr than the second meeting bn May

Secthun 1 Al candidates for diector of the Kiwsnis Clisb of Mermsphis ifsall
be pominated by 4 primary shection. Al least ten days prior o the sl
Iection a complete list of all ber cligible i hold office as direcior, shall
be muadled 10 each member of the club eligihle 10 vote, iogather with 2 blank
haillca, MWMHHNMIMWuMMM
days before the annual b o i of
mmﬂﬂmduﬂﬂumﬂhﬂnlmﬂn{m Eﬂlﬂlﬂlm
member shall vese for ceven direcion in ssid primary election; and no ballot
whall he cownted enless the full number of duecon w be elesad thall he
voted thereon.

The Commitiee on Ehections aball collect, reccive, and count the il
primary hallos asd shall cenify m the commctaess thereod. The names of the
tweanty-bwo men and woenen who receive the highes! nismber of voles in the
jprumary halloting shall be the candidares, and their names shall be placed oa
the eleciion ballor wichout conultation with gem; and B man of woman
sominaied may pefuse 8 place on a ticket, except @ past president of the club
and any other mamber wisa shall have been o candsdase i four previous e
Iections, who in case of by or bet nomirsion shall be consulted. and may not
be placed cn the hallot except by hes of ber consent.

The rweny-rwo membes receiving the highest sumber of vooes stull thea
be duvided ints bicieis by placing the names aliermarely an wid lickess i the
order ol the mial wies received by ihem s said primary eloction. the person
recedving the highest mamber of voues being placed oo one tcket, the peron
tecolving the neal highest numbes on the oiber ticker, wnd the perion
recedving b= next Bighest ssimber on the firsl mentioned ticket, and &0
on; but an the ballot in ihe final slection. the names af the nominees
shall ba placed in slphabetical crder and mar in feletion to the number
of votes rzceived im 4 prumary: and in the case ARy WO persons
nominated shall receive rhe same mumber of vous, their places on the
tickets shall be deicrmined alphabeically,
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Sectlon 3, The committee on Elections shall assemble at least two days
before the day of the election and shall open, tabulate, and count the ballots
and divide the nominces into two tickets, herein provided for, whereupon
xhey shatl, during the morming of that day, notify the 22 members who are

d of their ination and a 2 of the two tickets to be held at
least one day before the day of election for xhe organization of said tickets as
herein elsewhere provided.

No announcement of the tickets shall be made to the newspapers or
otherwise, and no information shall be divulged with reference to the several
candidates before the day of election.

Section 4 The smd two tickets so nominated and determined shall then
i the persons from their number who shall
be. cnndxdales for the President-Elect, the Vice President and the Secretary,
and the rest of whom shall run as directors only on their respective tickets,
except for the clection in the year 1972 when there shall be s candidate for
President as well as the above officers.

Sectlon 5, The two tickets so nominated then shall be voted on at the annual
meeting; and the voting shall not be cumulative; and only active, privileged,
senior, and life members In good standing may vote in either the primary or
annual election; and no ballot shall be d in said annual election unless
the full number of officers and directors to be elected shall be voted thereon;
and no member shall be required to vote a straight ticket for his or her vote
to be d. Only bers in good ding and present at the annual
meeting may vote in the general election.

Sectlon 6, The candidates for said offices receiving the highest oumber of
votes shall be declared the officers for the easuing year. In the event the
Treasurer is elected from the club, he or she shall also be a member of the
Board.

Sectlon 