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CONFIRMATION HEARING ON MORRIS S.
ARNOLD, MICHAEL BOUDIN, JEROME B. SI-
MANDLE, AND RICHARD G. KOPF

THURSDAY, MAY 14, 1992

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:10 a.m., in room
SD-G50, Dirksen Senate Office Building, Hon. Dennis DeConcini,
presiding.

Present: Senators DeConcini and Thurmond.

OPENING STATEMENT OF SENATOR DeCONCINI

Senator DEConcINI. The Senate Judiciary Committee will come
to order, and my apologies for the tardiness. I was upstairs in an-
other room with other things.

We will have the nominations today of various judgeships, and
because of the number of Members that are here, we will take
them first on each.

Please sit down, Senator Bradley. You may sit there. Every Sena-
tor, if there is enough room, may come up and sit down.

Let me do the Senators’ statements first, and then we will have
the nominees. We have so many. Senator Mack, come on up here.

Are there any other Members of Congress?

Senator Exon.

Senator ExoN. Mr. Chairman, Senator Pryor is on his way.

Senator DEConciNI. We will do all the Members, so they can get
on with their duties. Please sit down, Mr. Hammerschmidt. Mr.
Hoagland is also here. Would you like to bring a chair, and we will
start right in.

We are just going to start with Senator Exon on behalf of Rich-
ard Kﬁpf. Senator Exon, you may proceed with your introductory
remarks.

STATEMENT OF HON. J. JAMES EXON, A U.S. SENATOR FROM THE
STATE OF NEBRASKA

Senator ExoN. Mr. Chairman, thank you very, very much. We
have many Members of the U.S. Senate here, so I will be very, very
brief.

We are here today because we are all very much concerned
about the quality of the Federal bench, and I am here today to give
a very strong recommendation for Mr. Richard Kopf, a very, very
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well-known, highly qualified attorney with a varying background
and various places of residence in my State of Nebraska.

As has been my custom now for 13 years, I believe I have come
before the Judiciary Committee on each and every judgeship that
has gone through the selection process, the nominating process. 1
have been here for 13 years. Two years I was here under President
Jimmy Carter, and the rest of the time I have been here under the
Presidencies of President Reagan and now President Bush. In each
and every instance when the nominating process has been gone
through, whether it has been the Democratic process of nomination
or the Republican process of nomination, I have agreed that the
process has worked well and that highly qualified individuals have
been recommended to the Judiciary Committee. Therefore, I have
never blueslipped anyone that has come before the committee,
which, as the chairman knows, can be done.

Certainly of all of the individuals that I have recommended pre-
viously that I think have gone on to serve with great distinction on
the Federal bench, I believe that Judge Kopf fits that mold exactly.
In fact, I would rate him very, very high of all of the people that I
think would be highly qualified for this very, very important posi-
tion.

When Judge Kopf comes before the committee today, I hope that
I can be here with him. It so happens that this has been a very,
very busy, unusual day in the U.S. Senate, and that might not be
possible. But I just want you to know that this Senator from Ne-
braska—and I also can speak for my colleague, Senator Kerrey,
who I think will try and be here today also, we both have the high-
est regard for and highly recommend Judge Kopf to be confirmed
gs quickly as possible by this committee and then by the U.S.

enate.

Mr. Chairman, I thank you very much.

Senator DEConcinI. Thank you, Senator Exon.

We are going to take Mr. Hoagland now, who is also here for the
nominee, Mr. Kopf. Mr. Hoagland, we are pleased to have you
here. My apologies for having you wait.

STATEMENT OF HON. PETER HOAGLAND, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEBRASKA

Mr. HoaGgLanD. Well, thank you, Senator. It is certainly a pleas-
ure to see you again this morning and to have this opportunity to
appear before this distinguished committee in support of the nomi-
nation of Richard Kopf for the U.S. District Court for the district of
Nebraska.

Mr. Chairman, my knowledge of Mr. Kopf dates back to 1983
when we first met. I was a member of the Nebraska unicameral
legislature then, and Magistrate Kopf was retained as special coun-
sel to investigate the collapse of a State-chartered, State-regulated
State bank, and a special commonwealth committee was formed.
Mr. Kopf was special counsel for that, and that ultimately led the
legislature to vote to impeach our sitting attorney general. Mr.
Kopf then, because of his excellent work as a special counsel for
the legislature on the commonwealth matter, was chosen to pros-
ecute the case for the unicameral legislature and the Nebraska Su-
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preme Court. I attended those proceedings from time to time as a
representative of the legislature, and I observed that trial. He did a
very good job, and not just technically but in pursuing the public
interest in that case.

Mr. Kopf in recent years has been a U.S. magistrate in Omaha.
While I have never appeared before him in that capacity, I am gen-
erally familiar with his performance. He has received very high re-
tention ratings in polls conducted among Nebraska attorneys and
has done very well in that capacity as well.

As a litigator off and on for 19 years myself, I have often reflect-
ed on the qualities that are needed in a sound judge. I have always
thought temperament and disposition were the No. 1 qualities;
second, fairness and openmindedness; third, a capacity for hard
work; and, fourth, intellectual ability. Those are the four things
that I have looked for in thinking about and evaluating dozens and
dozens of judges I have appeared before as a litigator, and general-
ly thinking on this subject through the years.

I would have to say that Mr. Kopf rates very highly in all four of
those capacities. He has a very even disposition, a very even tem-
perament, and I think that, ahead of anything else, really is criti-
cal for a good judgeship. He is very fair and openminded.

If you review his résumés, he clearly has the capacity for hard
work, having prepared papers and presented papers annually on
developments in Nebraska law before members of the Nebraska
Bar Association. And I think his intellectual ability is also very
high. He has high native intelligence and is very capable.

Let me just underscore two final points, Mr. Chairman, and then
I will end this presentation.

There are two particularly good things about Mr. Kopf's nomina-
tion, I think, from the point of view of the sort of person the Jus-
tice Department has presented us with. First of all, he has had at
least three public jobs: As a law clerk, as counsel to the unicamer-
al, and then many years on the bench as a magistrate, which has
given Nebraskans and others an opportunity to observe him. And
the fact that he has held previous employment involving the exer-
cise of judicial powers is very, very helpful. I would certainly en-
courage the Justice Department to present us with these kinds of
candidates, people that have held judicial positions before, so we
have some basis on which we can judge. In Mr. Kopf’s case, he has
done very, very well in those capacities.

Second, Mr. Kopf has had substantial litigation experience in his
lifetime, beginning shortly after he graduated from law school, first
as a law clerk to a U.S. Court of Appeals judge for the eighth cir-
cuit; and then he worked principally as a litigator through his
legal practice, and that kind of extensive litigation experience is
extremely important if one is to be a good judge, in my view. And 1
would urge the Justice Department to present us with candidates
with litigation experience as well.

Now, I have talked too long, Mr. Chairman. Let me just give my
unqualified endorsement of his nomination.

Thank you.

Senator DEConcINI. Thank you, Representative Hoagland.

We will now hear from Representative Barrett.
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STATEMENT OF HON. BILL BARRETT, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEBRASKA

Mr. BARRETT. Thank you, Mr. Chairman. It is a pleasure for me
to accompany this morning a jurist of the highest qualifications
and character as he appears before this committee to seek your ap-
proval for his nomination to the U.S. district court. It is, in fact, a
very special privilege because I happen to admire this distin-
guished fellow Nebraskan very much, and I am pleased to call him
my very good personal friend.

Mr. Chairman, I am new on the other side of the Hill, and I have
no desire to shift my allegiance to your side of the Hill, except to
say that this was one time when I truly wish that I had a chance to
vote for this gentleman. This is one of the finest jurists I have
known in my lifetime. He has served as my family attorney. He
has served as an attorney for my business.

The magistrate has a very, very impressive trial record, as has
been suggested already. He has tried a significant number of cases
as a magistrate, which reflects, I think, the confidence that the dis-
trict judges have in his ability.

He received an extremely high retention ranking on the Nebras-
ka bar polls in both 1988 and 1989. I won’t go into any great detail
because I know this committee has substantial material and evi-
dence which has been prepared for the committee for this confir-
mation hearing.

Of note, however, I do want to mention, I believe, that all of the
active and the senior Federal judges, both on the circuit court of
appeals and on the district court, are enthusiastically in support of
his nomination. As a matter of fact, a former colleague of yours,
Senator Roman Hruska, a former Member of this body, is also en-
thusiastically in support of Richard Kopf. I think Mr. Hruska has
knowledge of and experience in judicial selections, certainly during
his service in the U.S. Senate. In fact, it might be considered
almost encyclopedic.

I came to the Congress from the Nebraska Legislature where I
served as speaker for the 4 years immediately preceding my 1990
election. I will not go into any great detail because Representative
Hoagland has touched on Mr. Kopf's experience in a very serious
case involving an impeachment of a sitting attorney general,
among other things. I helped select Richard Kopf to serve as spe-
cial counsel to the legislature, and he fulfilled that obligation in an
especially distinguished and professional manner.

As a matter of fact, the lawyer that he opposed, the lawyer for
the former attorney general, has nothing but the highest praise for
Rich Kopf, despite what became a very, very bitter and heart-
wrenching impeachment proceeding.

I have never known Rich to be anything less than dedicated to
the job at hand, diligent, and extremely thorough.

In conclusion, Mr. Chairman, let me offer just a personal note, if
I might. Rich was just married a couple of weeks ago. He has just
returned from his honeymoon. This committee and the vote by the
Senate will certainly launch him into a new stage of his legal
career at the same time that he undertakes a new challenge in his
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personal life. How apropos that he will need his substantial judicial
talents and his wisdom 1n both of these endeavors.

I wish him all the luck and success in both endeavors, as I know
you do, Mr. Chairman, and I thank you very much for this opportu-
nity to speak on his behalf.

Senator DEConciNi. Thank you, Representative Barrett.

I see that Senator Kerrey is here on behalf of Mr. Kopf.

STATEMENT OF HON. J. ROBERT KERREY, A U.S. SENATOR FROM
THE STATE OF NEBRASKA

Senator Kerrey. Mr. Chairman, I, as well as Senator Exon and
Congressman Barrett and Congressman Hoagland, am pleased to
be here to introduce Federal Magistrate Richard Kopf to the com-
mittee. Magistrate Kopf has been nominated by the President to be
U.S. district judge for the district of Nebraska, and I both personal-
ly and professionally enthusiastically support this nomination.

T - “m “.ate as both a practicing attorney and as a

a consequence, he has sound and broad-
h an advocacy as well as a judicial role. He
cted by the legal community and is respect-
il public.
1e legal scholar who well understands the
leral and State law. Magistrate Kopf has a
He as well has a very calm demeanor and a
f the thoughts and needs of litigants, wit-
ms who come into contact with the courts.
he is an individual of the highest personal
es effectively qualify Magistrate Kopf to be
al judge, and I respectfully submit that he

- | judiciary with genuine distinction.

Thank you.

Senator DeConcini. Thank you, Senator Kerrey.

Thank you, gentlemen, who have been here for Mr. Kopf.

We will now proceed to Mr. Simandle—Jerome Simandle—and
we will hear from Senator Bradley and Senator Lautenberg.

STATEMENT OF HON. BILL BRADLEY, A U.S. SENATOR FROM THE
STATE OF NEW JERSEY

Senator BRADLEY. Thank you very much, Mr. Chairman. It is a
privilege to be here today to introduce Jerome Simandle who has
been nominated for district judge for the district of New Jersey.

Jerry Simandle is respected by the lawyers who practice before
him and by the judges who see his work every day. His legal career
has been one of public service, first in the U.S. attorney’s office and
then as a Federal magistrate. He has tried both civil and criminal
cases and has presided over both extremely well. He has a distin-
guished academic career as a writer and as a teacher.

Following his graduation from law school, Jerry Simandle
clerked for Judge John Gerry, now chief judge of the U.S. District
Court for New Jersey. He went from John Gerry’s chambers to
serving as assistant U.S. attorney in New Jersey in both Newark
and Trenton. He was appointed U.S. magistrate in 1983 and was
unanimously reappointed in 1991 for a second 8-year term. I be-
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lieve that Judge Simandle is an extremely qualified nominee for
district judge, and I believe the committee will agree with me after
the hearing process concludes.

It gives me great pleasure to introduce and recommend him to
this committee. Do not mistake the brevity of my statement for
anything other than very strong support for his confirmation.

Senator DECoNncINI. Thank you, Senator Bradley.

Senator Lautenberg.

STATEMENT OF HON. FRANK R. LAUTENBERG, A U.S. SENATOR
FROM THE STATE OF NEW JERSEY

Senator LAuTenBERG. Thank you very much, Mr. Chairman. I
join with my colleague, Senator Bradley, in supporting the nomina-
tion of Magistrate Judge Jerome Simandle to become U.S. District
Court Judge for the District of New Jersey. I know that Senator
Bradley, objective as he is, had no bias at all in favor of Judge Si-
mandle because they both went to Princeton. Senator Bradley
handed me that note to make comments on.

Judge Simandle has had a distinguished career. He has demon-
strated a lasting commitment to public service, and I am sure that
he is going to serve his community with great distinction on the
district court bench. And I enthusiastically recommend him to you.

As you have heard, he received a law degree, after gradluating
from Princeton, from the University of Pennsylvania where he was
an editor of the Law Review. He then became an assistant U.S. at-
torney, first in Newark, then in Trenton where he became the at-
torney-in-charge in 1983. In the same year, he became a magistrate
judge in the district court and was reappointed unanimously for
another 8-year term in 1991. In each of these positions, Mr. Chair-
man, Judge Simandle has served with distinction.

His primary areas of activity as an assistant U.S. attorney were
toward civil rights, labor law, environmental law, and administra-
tive law. He has developed experience in a wide variety of legal
matters that come before the court, including criminal law. He has,
by all accounts, demonstrated the judicial temperament he is going
to need in his new position.

Particularly interesting to me, as a member of the Senate Envi-
ronment and Public Works Committee, he has extensive involve-
ment representing the Government in environmental cases, includ-
ing Superfund. As the Federal courts increasingly hear cases in-
volving important environmental issues, Judge Simandle’s experi-
ence should prove especially helpful.

He also is filling a position that has been open too long. The
Camden Federal District Court has labored under a crushing work-
load with a depleted roster of judges available to conduct the
court’s business. Judge Gerry, the chief judge, and his colleagues as
well as citizens of south New Jersey, who look to the court to re-
solve disputes and secure justice, need and deserve swift action on
this nomination.

I am pleased, Mr. Chairman, to make this recommendation be-
cause Judge Simandle will make an excellent addition to the court.
He has received the highest rating from the American Bar Associa-
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tion, and I am certain that the committee will give this nomination
a positive recommendation. I hope so.

I thank you very much.

Senator DeConciNi. Thank you, Senator Lautenberg. I can
assure you we will do just that.

The next nominee is Morris S. Arnold for U.S. circuit judge of
the eighth circuit.

Senator Bumpers.

STATEMENT OF HON. DALE BUMPERS, A U.S. SENATOR FROM
THE STATE OF ARKANSAS

Senator BumpERs. Mr.. Chairman, thank you very much. I will
submit my formal statement for the record and just summarize it
very briefly for you.

Senator DECoNcINI. It will appear in the record.

Senator BumpERs. I am very pleased to introduce Morris Shep-
pard Arnold to this committee. Morris Sheppard was a U.S. Sena-
tor from Texas, and our nominee this morning is a grandson of
Senator Sheppard. He was born in Texarkana, TX, but had the
good judgment to spend most of his life on the correct side of State
Line Avenue in Texarkana, AR.

He would need no introduction whatever in Arkansas. The
Arnold family, as jurists and lawyers, is extremely well known and
respected. He started at Yale University but came back to the Uni-
versity of Arkansas where he got his undergraduate degree and his
law degree; later went back to Harvard and got a master’s and a
doctorate at Harvard Law School.

Before he became a Federal judge in 1985 for the Western Dis-
trict of Arkansas, he taught as a teaching fellow at Harvard. He
taught at the University of Indiana, the University of Texas, the
University of Pennsylvania, the University of Michigan, and the
Stanford University. He was the Altheimer distinguished professor
of law at the University of Arkansas and later, immediately prior
to his becoming a district judge, was dean at the University of Indi-
ana Law School in Bloomington.

He is the author of many books, including one which he just pre-
sented me on colonial Arkansas. He has written nine books and an
awful lot of articles and book reviews. He is a very popular speak-
er.

He started his law practice in his father’s firm in Texarkana,
and he remained active in another way. While he was teaching at
the University of Arkansas at Little Rock and the Legal Services
Corp. was taking these huge cuts in the early 1980’s, Judge Arnold
started what was called Volunteers of Central Arkansas Legal
Services. VOCALS was the acronym, and it was simply recruiting
lawyers all over Arkansas, and especially in central Arkansas, to
do pro bono work to try to take up some of the slack.

One of his greatest claims to fame, of course, is that he is the
brother of another Judge Arnold, Judge Richard Arnold. You may
find this interesting, Mr. Chairman, that Morris Arnold, once con-
firmed, and Richard Arnold will be the first two brothers ever to
sit on a court of appeals, the same court of appeals. One is a Re-
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publican; one is a Democrat. So I don’t know how this is going to
wash out.

I personally don’t like Morris Arnold’s resume as well as I do
Richard’s because Richard can put on his resume that he was a leg-
islative assistant to the very distinguished senior Senator from Ar-
kansas when I first came to the Senate.

I enthusiastically endorse him for your consideration and confir-
mation, but, Mr. Chairman, I also beg your indulgence in leaving.
We are having a hearing on my own bill up in the Energy Commit-
tee.

Thank you very much.

(The prepared statement of Senator Bumpers follows:]



It is my privilege to Introduce Morrls Sheppard Arnold to the
members of the Senate Judiclary Committee today. Judge Arnold
needs little Introduction to this Committee since he Is already
serving with distinction as the United States District Judge for the
Western District of Arkansas. He needs even less Introduction In
Arkansas where he Is very well knovivp.- If the distingulshed
members of this Committee were all Arkansans, | would only have
to say, "This Is Morrls S. "Buzz" Arnoid of the Texarkana Arnolds,"

and you would not only know who he was, you wouid aiso know

his entire family.

Judge Arnold was born In Texarkana, Texas, but he spent
most of his life on the other side of State Line Avenue, the street
that divides Texarkana, Texas, from Texarkana, Arkansas. He
attended Yale University and graduated from the University of
Arkansas at Fayetteville after earning both a bachelors and a law
degree. He continued his education at Harvard Law School where

he compieted masters and doctorate degrees in law.
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Before assuming the position of United States District Judge
in December, 1985, Judge Arnoid taught In several law schools for
almost fifteen years. He was a teaching fellow at Harvard Law
School, and served on the facuity at the University of indiana at
Bloomington, the University of Texas, the University of
Pennsyilvania, the University of Michigan, and Stanford University.
in addition, he was the Altheimer Distinguished Professor of Law at
the University of Arkansas at Littie Rock and the Dean of the Law

School at the University of indlana at Bloomington.

Judge Arnold is the author of nine books and numerous
articles and book reviews. He is also a popular speaker and
lecturer because of his well prepared, carefully researched

presentations.

Judge Arnold’s first law-related job was In Texarkana where
he worked In his father’s and brother’s law firm. During his years
of law teaching, Judge Arnoid continued his association with that

firm by serving In an "of counsel” position.
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Judge Arnold also remained active In law practice In another
way. During the time that he taught at the University of Arkansas
at Little Rock School of Law, Legal Services Corporatlon suffered
major budget cuts. As a result, the local program that dellvers
iegal services to the poor also had Its budget cut. The attorneys in
Little Rock banded together to form a group called "Volunteers of
Central Arxansas Legal Services" or "VOCALS." The members of
VOCALS agreed to handle several cases a year or contribute a
certaln sum of money to Central Arkansas Legal Services In order
to belong to the organization. Some people might think that the
Altheimer Distinguilshed Professor of Law was too distingulished to
actually represent someone who couldn't afford to hire a lawyer,
but Judge Arnold didn’t. He accepted the required number of

cases during each of the years that he lived In Littie Rock.

One of Judge Arnold’s greatest clalms to fame Is that he Is
the brother of another Judge Arnold, Judge Richard Arnold, the
Chief Judge of the United States Court of Appeals for the Eighth
Circuit. Judge Richard Arnold’s resume Is even more impressive
than Judge Morris Arnold’s resume --- Richard served as my

legistative director during my first years In the Senate.
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Senator DECoNcINI. I understand, Senator, and I regret keeping
you here as long as we have had to do that.
Senator Pryor.

STATEMENT OF HON. DAVID PRYOR, A U.S. SENATOR FROM THE
STATE OF ARKANSAS

Senator Pryor. Thank you, Mr. Chairman.

Mr. Chairman, I have a statement I would like to submit for the
record on behalf of Judge Arnold.

Senator DEConcini. It will appear in the record.

Senator PrYOR. I am very honored this morning to be here, and
also I am very honored to appear with my senior colleague, Sena-
tor Bumpers, and also my two very good friends and colleagues
from the House of Representatives, Congressman John Paul Ham-
merschmidt and Congressman Ray Thornton, who are here also to
voice their support for Judge Arnold.

Mr. Chairman, I had an opportunity to review a letter that was
written about Judge Arnold. It was submitted to Senator Joseph
Biden, the chairman of the committee, March 18 by an attorney,
Richard L. Gill, in Minneapolis. Mr. Chairman, I ask unanimous
consent that this letter be made an official part of the record. I
would like, if I could Mr. Chairman, to read one paragraph from
this letter.

Judge Arnold conducts his courtroom in a fair, even-handed manner. Although he
exercises firm control over the course of the proceedings, he is at all times polite
and courteous to counsel, witnesses, court personnel and members of the jury. From
the onset of the trial, it was evident that he had carefully reviewed the pre-trial
written submissions by the parties and that he was aware both of the factual con-
text of events pertinent to the lawsuit and the controlling elements of products li-
ability law. Although I disagreed with several of his evidentiary rulings during the
trial, I was afforded adequate opportunity to present my position and I never felt
that his rulings were based on bias or preconceptions.

Mr. Chairman, I think that this in itself indicates the degree of
commitment that Judge Arnold has had and still has and will con-
tinue through the remainder of his life to have to law.

I can recommend him highly. He has been a superb attorney. He
has been an outstanding judge. He is very qualified, and it is a real
pleasure to be here today on his behalf.

Thank you, Mr. Chairman.

[The prepared statement of Senator Pryor follows:]
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Nomination of Judge Morris S. Amoid

Mr. Chairman, {[members of the committee,] It Is Indeed a plessure for me
to be here today joining my collesgues from Arkansas to Introduce this fine
nominee to the Eighth Circuit Court of Appesis, Judge Morris Amoid. | belleve
Judge Amoid’s intelligence, erudition, and good chsracter Insure that he will
perform admirably on the Eighth Circuit, and | wholeheartedly support his
nomination. Moreover, | sm delighted that Jﬁdge Morris Amiod's eievation to
the court will give Arkansas the distinction of having two brothers on the same
circuit court, since Judge Richard S. Amold currently serves on the Eighth
Circuit and will soon be Its chief judge.

To say that Judge Amold is brillilant man Is without question, an
understatement. | will not belabor Judge Amold’'s educational and teaching
career, but sutfice It to say that the Judge is Imminently qusiified to draw up 8
Ist of top ten law schools, because he has spent time at all of them. Judge
Amold’s extensive writings on sncient English legsi history, Arkansas history,

and other topics, sre further testament to the depth and breadth of his Intellect.

Judge Amoid’s vast sbiilties Insure us that he will conduct his courtroom
well and deliver sound opinlons. More Importantly, though, with men as
intelligent snd knowledgeable as Judge Arnold sitting on the bench, the public
will have confidence thst our legsl system can wisely and fsirly judge complex

disputes, protect the rights of the people, and dellver justice. At a time when
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the courts of our country are Increasingly forced to conslider auch explosive and
complex Issues as abortion, desegregation, and taxation, and at a time when
government Institutions In general are heid In such low esteem by the public, it
la very Important for the people to belleve these controversial matters are In the

handa of capable and honorable men like Judge Amold.

We have all reviewed Judge Amold's educational career, hia writings, and
hia personal history, and we all agree what a fine candidate he Is. What truly”
matters, though, Is how Judge Armold performa on the bench, and | have with
me a letter from an attorney who appeared before Judge Arnoid’s district court
and found the experience to be strong testimony to his qualification for the
Eighth Circuit Court of Appeals. | do not know this attorney, Mr. Richard L. Glll
ot Minneapolis, and moreover, Mr. Glll claims that prior to hla appearance In
Judge Arnold’a court In March of this year he had never met the judge. | must
aaaume that Mr. GlII's letter la sincere and unsolicited. If | may, | would like to

read a portion of this letter.

This letter paints the picture of the type of judge we all want aerving on
the bench: consclentious, courteous, Impartial, and effective. | think that says It
all Mr. Chairman. | am happy to aupport Judge Amold, and | hope your

committee and the full Senate give hia nomination apeedy approval.
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Senator DECoNcCINIL. Senator Pryor, thank you for that strong,
strong recommendation of Mr. Arnold.
We will now hear from Senator Mack of Florida.

STATEMENT OF CONNIE MACK, A U.S. SENATOR FROM THE
STATE OF FLORIDA

Senator Mack. Thank you, Mr. Chairman. First of all, let me
thank you for holding this hearing. Many may be wondering what
a Florida Senator is doing here. You have heard Democrat and Re-
publican; you have heard Arkansas and Texas. But what in the
world does Florida have to do with this nomination?

The interesting thing is that Buzz Arnold and I are cousins. As
Senator Bumpers indicated a moment ago, our grandfather, Morris
Sheppard served in the U.S. Senate and was the dean of the U.S.
Senate when he died in 1941. When I have the occasion to go by
the office of the Senate Democratic whip, I have the opportunity to
see my grandfather’s picture hanging in the office. So I have a very
special reason to be here to recommend my cousin, Buzz Arnold to
this committee.

Frankly, Buzz and I did not meet until I became involved in poli-
tics. We knew about each other but didn’t have the opportunity to
meet until we were introduced by Buzz's brother and my cousin,
Richard Arnold, who currently sits on the eighth circuit court.

I strongly urge and recommend Buzz's confirmation. He is an
outstanding scholar, has a distinguished career and a clear commit-
ment to the law.

Again, I just appreciate the opportunity to come by and say a
few words on his behalf. As you can imagine, this is a unique and
yet very special moment for me to have an opportunity to intro-
duce my cousin to the committee.

I thank the Chair.

Senator DEConciNI. Thank you, Senator Mack.

" Representative Hammerschmidt, we are very pleased to have you
ere.

STATEMENT OF HON. JOHN PAUL HAMMERSCHMIDT, A REPRE-
SENTATIVE IN CONGRESS FROM THE STATE OF ARKANSAS

Mr. HammERrscHMIDT. Thank you very much, Mr. Chairman and
Senator Thurmond. It is a distinct pleasure for me to join my col-
leagues and friends, Senator Bumpers and Senator Pryor and Con-
gressman Ray Thornton, to support the nomination to the distin-
guished members of this committee of Judge Morris “Buzz”
Arnold, a U.S. district judge, a fellow Arkansan and a close person-
al friend, who, of course, has been nominated by President Bush to
fill a vacancy on the U.S. Court of Appeals for the Eighth Circuit.

While recognizing the committee has carefully reviewed Judge
Arnold’s credentials and most of the things about his life have al-
ready been said here, I would like to just reiterate a few of the
highlights of his distinguished career.

He holds a bachelor of science degree in electrical engineering
and a bachelor of law from the University of Arkansas where he
was editor-in-chief of the Law Review. He also has a master’s and a
doctorate in law from Harvard University, where he won the covet-
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ed Frank Knox Memorial Fellow Award to study at the University
of London. Judge Arnold has also taught law at several prominent
universities and was dean of Indiana University’s Bloomington
School of Law immediately prior to being appointed to the Federal
bench, where he has served with great distinction.

I will mention again, as the others have, that he comes from a
very distinguished family of Arkansas lawyers, his grandfather
having founded a well-known law firm in Texarkana, and his
brother Richard now serves as chief judge of the eighth circuit.
Also, his maternal grandfather was a U.S. Senator from Texas, and
you just heard from his first cousin, one of your colleagues, Connie
Mack of Florida.

Again, I appreciate this opportunity, Mr. Chairman and Senator
Thurmond, to support the nomination of Judge Arnold to this dis-
tinguished committee.

Thank you very much.

Senator DEConcini. Representative Hammerschmidt, thank you
very much.

We will now hear from Representative Thornton.

STATEMENT OF HON. RAY THORNTON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF ARKANSAS

Mr. THorNTON. Mr. Chairman, Senator Thurmond, it is a privi-
lege to be here before this distinguished panel to recommend Judge
Morris Arnold for confirmation to the circuit court of appeals.

Judge Arnold was a constituent of mine in the 1970’s when I rep-
resented the Fourth Congressional District in Washington, and 1
have had the privilege over the years of getting to know him well.
He is truly an outstanding intellect, but he combines with that a
sense of justice which is rare in today’s world. And adding to that
sense of justice, he brings a concern for individuals upon which our
system of government is grounded.

I think that his appointment and conﬁrmatlon to the circuit
court of appeals will put that circuit court in shape as one of the
best appellate courts in our Nation. He will join there his brother,
Richard Arnold, with whom I have had a long history of friendship
and respect. And my enthusiasm for his confirmation is complete,
sir. He is a man of great intellect, of great character, wisdom, and
fairness, and will do credit to our Federal judiciary.

Senator DEConcini. Thank you, Representative. Thank you very
much for joining us here.

We will now take the nomination of Mr. Arnold, if he would
please come forward.

Mr. Arnold, would you please raise your nght hand? Do you
swear that the testimony you are about to give the committee is
the truth, so help you God?

Judge ArnNoLp. I do.

Senator DeConciNl, Please be seated, and any introductory re-
marks you care to make, Mr. Arnold. You have heard so much
from your friends and colleagues here, I don’t know what you could
add. But you have an opportunity to do so if you would like.
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TESTIMONY OF MORRIS S. ARNOLD, FORT SMITH, AR, TO BE U.S.
CIRCUIT JUDGE FOR THE EIGHTH CIRCUIT

Judge ARrNoLD. I wonder if I might introduce some guests I have,
Mr. Chairman.

Senator DEConcINI. I wish you would, sir.

Judge ArRNowp. I have my distinguished brother, Richard S.
Arnold, chief judge of the U.S. Court of Appeals for the Eighth Cir-
cuit; my aunt, Dr. Lucille Keyes, now of Washington; and my
friends, Phil and Bessie Anderson, George and Judy Proctor, and
Judge Bob Faulkner, who have come along with me as well today.

Thank you very much, Mr. Chairman.

Senator DeConcinI. Do you have any other statement you care
to make?

Judge ArNoLp. I do not. Thank you.

Senator DEConNcINI. Mr. Arnold, I think we will get to the ques-
tions now. You have an outstanding career behind you, a great
future ahead of you. The bar has recommended you well qualified.
Your representatives here speak highly of you, and I know you
have discussed at some length with the committee your member-
ship in certain clubs that discriminate or at least allegedly dis-
criminate based on race, religion, and gender. And I know that you
have answered a multitude of questions, and in your questionnaire,
you state that you currently are a member of the Country Club of
Little Rock, AR.

It is my understanding—and please correct me if I am wrong—
that this club, although it has women, Asians, and Jewish mem-
‘vers, has never had an African-American member. Can you give us
some background on the club, when you joined it and prior to join-
ing it, and did you inquire and did you know that it did not take
African-Americans? And when you joined the club or at any time
shortly thereafter, when did you find out regarding this, and what
actions have you taken, if any?

Judge ArRNoLD. Thank you, Senator. When I joined the Country
Club of Little Rock in 1988, I knew, as you said, that it had Asian,
Jewish, and, of course, women members but had no black members.
I think it is not accurate that they have a record of discriminating
against black persons. If that had been the case, I would not have
joined the club.

It is accurate that they have never had a black American, a
black African-American member, but none had ever applied for
mermbership. And my reading of the current social arrangement in
Little Rock, AR, and the environs is that there would be no diffi-
culty whatever in the admission of a black person if such a person
should apply to the club. So I joined the club knowing those things.

Since I joined the club knowing those things, I have made an
effort to recruit black members to the club, and, in fact, an effort
of which I was a part has recently succeeded in having a black gen-
tleman sponsored for membership. His application has been re-
ceived as an application and approved as an application, and he is
presently involved in the process of becoming a member.

I predict that this effort will succeed.

Senator DEConciNi. When you say you ‘“predict,” I realize you
don’t run the club, but what is going on now? Is there a qualified
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member pending before the admissions committee, before the board
o{‘ %i;‘ectors? Is it necessary to change the rules or the bylaws of the
club?

Judge ArNorLD. Oh, no. There is no racially relevant bylaw.
There is no bylaw that excludes persons on the gasis of race. And,
in fact, when I joined the club, I got a written assurance to that
effect and also that there has never been a policy or practice of ex-
cluding black persons from membership.

h.Se‘;lator DeConcini. How many are pending now for member-
ship?

Judge ArNoLD. Black Americans?

Senator DEConcINI. Yes.

Judge ARNOLD. One.

Senator DECoONCINI. One?

Judge ArRNoLD. Yes, sir.

Senator DEConcINI. And when do you think they will make a de-
termination on that application?

Judge ArNoLD. I think that is a difficult thing to predict. I would
think that within a year or perhaps less. It usually takes quite a
while to get into the club. In fact, I think it took me 6 or 7 years,
but I hope that this doesn’t happen to this gentleman.

Senator DEConciNI. Is that based on not having memberships
available? ‘

Judge ArNoLD. That is correct.

Senator DEConciINI. Is that what takes so long?

Judge ArNoLD. The procedure from this point, as I understand it,
is that a screening committee will report back to the board and
then the gentleman’s name will be posted for members’ comments.
After a 30-day posting period, the board will vote on the applica-
tion, and then if, as I very much hope and expect, the application
is successful, he will be placed on a waiting list.

Senator DECoNcCINI. So none of that has happened yet?

Judge ArNoLD. It has not. The screening committee currently
has him under consideration.

I would like to say, Senator, if I may that I took an active part in
this process and wrote several letters and called several people and
talked to numerous influential members of the Country Club of
Little Rock to assure that this application was, in fact, accepted.
And I am trying at the moment to make sure that the application
is being speedily processed. )

Senator DEConcINI. Mr. Arnold, the newspapers, which are not,
indeed, accurate often, they have made reports and characterized
and actually used the words ‘“‘segregated” and “discriminatory” re-
lating to this club. What is your reaction to those?

Judge ArnoLp. I think those characterizations are inaccurate for
the reasons that I have given. Moreover, it is certainly not segre-
gated in this sense: There have been numerous occasions on which
black guests have been entertained at the club throughout the
entire facility. '

Senator DEConciINI. Judge, if this is going to take maybe 6 years,
maybe 2 years, some period of time that is certainly not in the im-
mediate future, foreseeable future even, maybe, what kind of a
message do you think it delivers to the public when our circuit
court judges remain even though they support membership of
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black Americans in the club and yet there are none? Are you con-
cerned about that?

Judge ArNoOLD. I am concerned about it, and if it takes an unrea-
sonable amount of time, I will resign from the club. I think at the
moment I am clearly in compliance with the Senate’s policy of
August 2, 1990, because I am making bona fide and continuing ef-
forts to have this gentleman admitted to the club.

Senator DECoNcCINI. Do you think the club would make any spe-
cial considerations regarding this member to try to find a balance
within 1ts membership and perhaps authorize an additional mem-
bership? Is that under consideration?

Judge ArRNoOLD. I am urging them to do that, Mr. Chairman, but I
don’t know that I could truthfully tell you whether that would
happen or not. I just don’t know. I consider it personally a matter
of some urgency, but——

Senator DEConNcINI. I do, too, Judge. I am sorry, in a way, that
these questions or issues have become as prominent as they are. I
have always felt that they are important. But they really have
become prominent, and I think in light of today’s race relations
and the issues on the front page, it is very important for judges to
understand and recognize that and also to take demonstrative
steps. You appear to have done that, but if, in fact, we are talking
about a long wait here, it seems to me that confirming a judge in
such a position, having them continue to sit on a court, certainly
poses an image problem, not as to the ability of the judge but the
fairness of what our judicial system is.

That is just one Senator’s opinion. I am not sure that is the col-
\xtive opinion of this committee even.

Turning to some other clubs that you belong to, the Racquet
Club of Philadelphia, the Union League of Philadelphia, the Athe-
naeum Club of Bondon, and the Noon Civics Club of Fort Smith,
AR, it is my understanding—and please correct me, Mr. Arnold—
that during your membership in these organizations, women,
either by express prohibitions or by customs, were not permitted as
members of those clubs.

How long were you a member of those clubs? I think that is in
the record, and you don’t have to be explicit right now. And when
did you first realize that women were not admitted to any of these
organizations?

Judge ArNoLp. All but the Noon Civics Club I was a member of
from about 1977 to 1980; that is, the clubs in Philadelphia. I was
aware at that time that women were not admitted, but I voted in
each instance to change the bylaws. The bylaws have been success-
fully changed in those clubs to admit women, and that has been 10
or 15 years ago that that has happened.

Senator DeConcini. Did you play a role in that other than
voting?

Judge ArNoLD. I did not because I was not a particularly promi-
nent person, was not a member of any committee, had no particu-
lar influence. I did talk to some of the people that I knew who were
members, and——

Senator DECoNcCINI. So all of those clubs for the last 10 years
have accepted women?

Judge ARNOLD. At least, yes, sir.
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Sgnator DeConcini. And do they accept blacks and other minori-
ties?

Judge ArNoLD. Oh, yes, sir. Now, the Noon Civics Club I resigned
from about a year ago, a little over a year ago. That is the club in
Fort Smith. When I first moved to Fort Smith, AR, where I pres-
ently reside, I was asked to join the Rotarians Club, and I refused
because they had a bylaw that excluded women.

I was then asked to join the Noon Civics Club, and they had no
bylaw excluding women; and though they had no women members,
they assured me there would be no difficulty in a woman applying
and being accepted as a member. When, however, 1 sponsored a
woman for membership, there was some apparent difficulty raised
by a number of the members. I resigned from the club.

Senator DeEConcini. Is that the only club you have resigned
from? The other clubs you are still a member of?

Judge ArNoLD. Oh, no, sir.

Senator DECoNciNI. You have resigned from all those clubs?

Judge ArRNoLD. I have. No, I haven’t been a member of any of
those Philadelphia clubs since 1980. That is ancient history. The
Athenaeum Club I resigned from in 1986. That is the London club.
I do not presently belong to any all-male clubs.

Senator DEConcini. Do you belong to any club besides the Coun-
try Club that does not—or, to your knowledge, has a policy of non-
acceptance of minority members?

Judge ArNoLD. I do not.

Senator DeEConcini. Judge Arnold, as you are already aware, a
petition opposing your nomination has been circulated to members
of the committee. This petition was submitted by followers of the
Reverend Tony Alamo. The petition alleges, in part, that you made
erroneous rulings in cases involving Mr. Alamo or his organization.
This is a matter that you have discussed with the committee staff,
I know. However, I would like again to give you the opportunity on
the record to discuss the matter here.

Can you give us your reaction to that?

Judge ArNoLD. I think it is very difficult in a small space, in the
length of time that I can conscionably ask the committee to listen
to me on this subject, to give a totally accurate picture of my diffi-
culties with the Reverend Tony Alamo. Let me simply say two or
three things, if I may.

First of all, Mr. Alamo has asserted, I think, in his petition that I
lacked jurisdiction in one of his cases and apparently rushed to
judgment either out of ignorance or in an effort to do something to
him that was motivated by personal concerns.

As to whether or not I had jurisdiction in his case, I think I
would like to refer the committee to the opinion of the court of ap-
peals, which held that, in fact, I did have jurisdiction on two or
three alternate grounds.

As far as any prejudice against Mr. Alamo is concerned, I would
like to call the committee’s attention to the fact that I was recently
reversed in one of Mr. Alamo’s cases because I believed the testi-
mony that he and his followers provided. The court of appeals said
I was clearly erroneous in believing his testimony and those of his
followers because Mr. Alamo quite plainly had an attitude about
litigation that caused him to be a kind of practiced perjurer. So I
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think that it would be difficult for anyone to claim successfully
that I have exhibited any prejudice against Mr. Alamo.

I would like to say, too, Mr. Chairman, if I might, that Mr.
Alamo threatened to kidnap me, claimed before his court that the
Christian militia would come and arrest me and yank me out of
my house, and that if anyone died as a result of my actions, that I
would be killed. He was indicted for that and tried.

Senator DEConcCINI. What was the outcome?

Judge ArRNOLD. He was acquitted.

Senator DEConcINI. When is the last contact you had with Mr.
Alamo or the last time he was before you?

Judge ArnoLp. The day of that trial, though I have had reports
{,hat he is still following me around, that he ias me under surveil-
ance.

Senator DEConcini. Has that necessitated you to take any securi-
ty measures?

Judge ArNoLD. For 4 months I did have 24-hour protection from
the U.S. Marshals Service.

Senator DEConcINI. Judge Arnold, let me pursue another matter
with you. If you are confirmed and you are sitting on the circuit
court and there is a case before you that has no clear Supreme
Court precedence on the point before you, but which was clearly
governed by the eighth circuit past decisions with which you did
not agree, because you weren’t there nor did you agree, what do
you believe your obligation is in such a situation? How would you
approach such a situation?

Judge ArNoLD. My obligation would be to follow the precedent of
the eighth circuit unless I thought it was wrong and I could con-
vince a sufficient number of the members of the court to overrule
it.

Senator DECoNcINI. As you know, in many circumstances a case
is heard bly; the entire membership of the court of appeals rather
than the three-judge panel. In some courts, like the District of Co-
lumbia here, more and more cases are going before the full court,
causing many judges and some litigants to complain that the order-
ly consideration of cases and circuit precedence is at risk. When do
you think it is appropriate for the full court to appeal to hear a
case? And do you have any concerns about excessive resort to such
reviews?

Judge ArNoLD. I don’t have any experience, of course, as yet
with the number of occasions on which such reviews are, in fact,
exercised. I think under the rule a case may be taken en banc in
the event the case is conflict with some other precedent of the
eighth circuit or if it is conflict with some case of the Supreme
Court of the United States or if it is a case of extraordinary impor-
tance. I believe that is what the rule says. What a case of extraor-
dinary important is, of course, is a matter for individual judgment,
but I would assume that that would mean at a minimum that cases
that involved private rights and probably only State law matters
would not very frequently qualify for review under that criterion.

Senator DECoNcINI. Thank you. I will yield to the Senator from
South Carolina. He has another engagement, and he can pursue
his questions.

Senator THURMOND. Thank you very much.
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We are glad to have you with us and congratulate you on your
appointment,

Judge ArnoLD. Thank you, Senator.

Senator THUrRMOND. And I hope you have a productive and
happy career on the bench.

Judge ArRNoLD. Thank you.

Senator THURMOND. I just have three real quick question and
then I need to leave. I will be back a little later.

As an appellate judge, you will be reviewing decisions of district
court judges. What criteria do you intend to use in reviewing these
decisions and trial records?

Judge ArnoLp. Well, if the person appealing has asserted that
the trial court has made an error in finding a particular fact, then,
of course, my duty would be to review that decision on the so-
called—on a basis of standard of review of clearly erroneous. That
is, a question that an appellate judge would ask himself or herself
would be whether this finding was clearly erroneous on the record.
If the matter that is appealed is a matter of law, then, of course, it
i8 a question that is reviewed by the court of appeals de novo, as
we say; that is, we examine the record for the purpose of determin-
ing whether the judge got the law right or wrong.

Senator THURMOND. Judge Arnold, as a Federal trial court judge,
did you find the uniformity provided by the U.S. sentencing guide-
lines to be beneficial, and do you support the guidelines?

Judge ArNoLD. I think it has been beneficial. I think, on the
other hand, the guidelines are a mixed blessing. I think there are
some aspects of the guidelines that probably need some attention,
and if I might just mention two of those briefly, Senator. One
ig—

Senator THURMOND. Would you mind just placing those in the
record to save time?

Judge ArNoLD. Yes, sir, I will be delighted to do that.

Senator THURMOND. And if you would write the chairman of the
committee and also write me as ranking member, I would appreci-
ate it.

Judge ArnoLDp. All right, sir. I will be glad to.

[The information of Judge Arnold follows:]
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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF ARKANSAS
POST OFFICE SOX 1908
o s FORT SKHITH, ARKANSAS 78008
JUDGE

May 14, 1992

Senator Strom Thurmond
218 Russell Senate Office Bldg.
Washington, D.C. 20510-4001

Dear Senator Thurmond:

Thank you for all your courtesies today at my confirmation
hearing. I appreciate the opportunity to answer briefly your
question about the sentencing guidelines.

I think that the sentencing guidelines have proved to be a
significant contribution to the criminal process. The provision
in the quidelines that makes it impossible for the judge to change
his or her mind after sentencing is pronounced is, in my mind, too
restrictive. It is the only matter that I know of that a district
judge is forbidden to reconsider. Perhaps the Judiciary Committee
would like to review this provision.

Many thanks again for all your good help.

Sincerely,

P I Gts

U. S. District Judge
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Senator THURMOND. Judge Arnold, what problems areas, if any,
have you been able to identify in the criminal justice system at the
Federal level?

Judge ArnoLD. In the criminal justice system, other than the
sentencing guidelines, which I have indicated already perhaps have
some difficulties associated with them, I think I have really identi-
fied nothing of particular difficulty. I think that the criminal jus-
tice system works reasonably well—in fact, quite well.

Senator THURMOND. Thank you very much.

Judge ARNoOLD. Yes, sir.

Senator THURMOND. I will be back in a little bit.

Senator DEConcini. Thank you, Senator Thurmond.

Judge Arnold, just to finish up, judicial temperament is always a
term used, I think, rather loosely and very hard to define. And you
have served on a court and as a distinguished lawyer. I am sure
you have seen what you might consider judicial temperament that
wasn't to your standards or at least was irritant.

What is your definition of proper temperament for a judge that
has been confirmed under the laws and Constitution of our country
for lifetime appointment? And as the office grows on the person,
human nature, it is only natural you do change. There is no ques-
tion about it.

How do you address that, having been on a court and now seek-
ing to a higher court with a lifetime appointment? Do you think
about that?

Judge ARNOLD. I do quite a lot. It seems to me that a judge owes
his or her best to every case that comes before the court, to listen
courteously, to take everyone's argument seriously, and to devote
the time and effort necessary to come up with a judgment which,
though clearly will disappoint one side or another, will at least
leave both sides with the correct impression that the judge did his
or her best to do the just and legal thing.

I think that my judicial temperament has probably improved a
little over the years. I know there are some judges perhaps whose
temperament gets worse simply out of perhaps having become
jaded after the passage of time. I think in my own case, as the job

as gotten a little easier because of the experience I have acquired
in the last almost 7 years, I think I have probably been a little bit
better about making sure that everybody had an opportunity to say
what he or she wanted.

It is obviously the case that, as judges, we must get things right,
but I have learned that we must do two other things, too: We must
get them done, and we must allow people to have their say. In
other words, the purpose of a court, perhaps the main purpose, is
to get a dispute settled correctly. But it must also be done in the
context where people think that they have had their full day in
court, that they have had an attentive and sentient being in front
of them, and tl{at they have had an opportunity to say everything
of relevance.

Senator DeConcini. Thank you, Judge Arnold, for your testimo-
ny and your frankness in addressing a very sensitive question. I
can assure you the committee will give the utmost consideration to
the fine recommendations you have here and your answers to ques-
tions, and this hearing will play a major role in our determination.
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I wish you well. You have a fine legacy of judicial experience and
success, as your whole family does, and we welcome this type of
nominee being presented before us. Thank you.

Judge ArRNoOLD. Thank you, Mr. Chairman.

[The following letter was subsequently supplied for the record:]
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ROBINS, KAPLAN, MILLER & CIRESI
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ATLANTA 2800 LASALLE PLAZA
800 LASALLE AVENUE
MINNEAPOLIS, MINNESOTA 55402-20I5
TELEPHONE (612) 349-6500
SLttas FACSIMILE (612) 330-4181
M EAPOLIS

sosrom
cnica0o

HEWPOAT BEACH

BaInT PAUL RICH L GILL
BAN FRANCISCO (612) 3498430

WASHINOTON March 18, 1992

Hon. Joseph Biden

Chajirman, Senate Judiciary Committee
United States Senata

Washington, DC 20510

Re: Nomination of Judge Morris Arncld to Eighth Circuit Court
of Appeals

Dear Sanator Biden:

I am a trial attorney from Minnesota who was admitted to practica
in 1971. During the last 10 years, I have tried law suits in
aeveral fedaral courts throughout the country. Last week, I
repreaented a client in a products liability trial before Judge
Morris Arnold of tha United Statea District Court for the Westarn
District of Arkansas. Prior to this casa, I had never met Judge
Arnold and was unfamiliar with him. It is my understanding that
Judga Arncld has baan nominated for appointment to tha Eighth
Circuit and ia presently awaiting his confirmation hearings. My
purpoae in writing is to ancourage your committae to recommend that
Judga Arnold'a nomination be approved.

I realize that Judge Arnold'a nomination hardly requires letters
of racommandation from membars of the trial bar and this letter is
certainly unaclicited. Nevertheless, given the importance of
Circuit Court appointments, I feel obliged to share my impression
of Judge Arnold's judicial qualifications with you and your
committee.

Judge Arnold conducts his courtroom in a fair, aven-handed manner.
Although he exercises firm control over the course of the
proceedings, he is at all timaa polite and courteous to counsel,
witneaaea, court personnel and mambers of the jury. From the onset
of the trial, it was evident that he had carefully reviewed the
pre-trial writtan submiasions by the parties and that he was aware
both of tha factual context of eventa pertinent to the lawsuit and
tha controlling alements of products liability law. Although I
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disagreed with several of his evidentiary rulings during the trial,
I was afforded adequate opportunity to present my position and I
never felt that his rulings were based on bias or preconceptions.
Finally, although Judge Arnold may very well have reached his own
views regarding the merits of the parties' claims, he never
communicated any indication of his sentiments to the jury.

‘'If =my one trial in Judge Arnold's courtroom is an accurate

indication of his judicial qualifications and temperament, and I
strongly suspect that it is, the Eighth Circuit would be very

_fortunate to have him as a member.
Very truly yours,
ROBINS, KAPLAN, MILLER & CIRESI
[ £ bt
Richard L. Gil
RIG:da

cc: Hon. David Pryor
Hon. Dale Bumpers

60-251 0 - 93 — 2
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Senator DEConciNL. We will now go to the nomination of Mi-
chael Boudin for the Circuit Court of the First Circuit. Senator
Kennedy is here. You may join Judge Boudin, if you would like to
come up at this time. We will go directly to your questioning.

Senator Kennedy, we are pleased to have you here, and you may
proceed, sir.

STATEMENT OF HON. EDWARD M. KENNEDY, A U.S. SENATOR
FROM THE STATE OF MASSACHUSETTS

Senator KENNEDY. Thanks very much, Mr. Chairman. I want to
express our appreciation to the chairman of the committee, Sena-
tor Biden, for his willingness to move expeditiously on this really
superb nomination by the President for the U.S. Court of Appeals
for the First Circuit.

Judge Michael Boudin’s life has been associated with excellence
in every sense: he was an outstanding student at Harvard Law
School, where he was the president of the Harvard Law Review; a
clerk for Judge Henry Friendly on the Second Circuit Court of Ap-
peals; and then clerk for Justice John Marshall Harlan. And for
more than 20 years, he worked at the highly regarded law firm of
Covington and Burling here in Washington, DC, primarily focused
on appellate litigation. He became one of the very best in his field.

Through his pro bono efforts, which I found particularly compel-
ling, Mr. Boudin has made an important contribution to the protec-
tion of the rights of indigent persons. He represented the tenant in
Pernell v. Southall Realty, in which the Supreme Court ruled in
1974 that the seventh amendment guarantees tenants the right to
a jury trial in eviction proceedings. He also played an important
role in convincing the Supreme Court to protect the interests of in-
digent parents when the Government seeks to terminate their pa-
rental rights.

In 1987, Mr. Boudin left private practice to serve in the Justice
Department as Deputy Assistant Attorney General in the Antitrust
Division. His intelligence and conciliatory qualities impressed all of
his colleagues in the administration.

In 1990, President Bush appointed him to the Federal district
court here in Washington, where he gained a reputation for ability
and fairness and thoughtfulness on the bench.

Earlier this year, Mr. Boudin resigned from the District Court of
Washington in order to spend more time with his family in Massa-
chusetts. He is currently a lecturer at the law school at Harvard
and is also working on a scholarly analysis of Judge Friendly’s
career on the bench.

The Bush administration was justifiably reluctant to see the judi-
cial branch lose his judicial talents. Based on all that he has ac-
complished during his career in the law, I am confident that Mr.
Boudin will be an excellent member of the First Circuit Court of
Appeals. I urge the committee to approve his nomination.

Senator DECONCINI. Senator Kennedy, thank you very much. 1
understand that Senator Kerry, also of Massachusetts, has a state-
ment which will appear in the record at this time. Thank you for
being here.

[The prepared statement of Senator Kerry follows:]



STATEMENT OF SENATOR JOH)X EKERNY
IN SUPPORT OF NOMINATION OF MICHAEL

TO THE U.8. PIRST CIRCUIT

Mr. Chairman: It is with t pleasuvre to advise you of my
ltxog npgott for the nomination of Michael Boudin to the
position of fedsral appellate ‘judgs in the First Cirouit.

Nearly thirty years ago, Judge Boudir had the opportunity to
sexve as a clerk for two of the great jurists of the mid-century,
Nenry ¥riendly and John Harlan, whose virtues of in ity,
intellect, and g::g:-nt have all scocounts not merely been
noted by Judge n, but emulated.

Yollowing those clerkships, :ndg- Boudin saxved 31 years at
Covington and Burling, whare he spscialised in appellate work on
complex caass, before entar: government service in the Justice
Dngu-:-nt in 1987, handling rtant antitrust issues in three
major positions, and then lgcnd.u:q a year as a federal trial
judge in the District of Columbia.

As the New York Times recently wrote, °*news of Mr. Boudin's
nomination has pleased his wide circle of admirers, who span the
political and intellectual spectrum. They describe him as
brilliant and conscientious, with an eloquence and breadth of
interests almost unheard of among lawyers.*

A federal judge quoted by the Times dascribed Judge Boudin’s
intelleot as "amazing“ and “serious,” and containing °"the most
rare kind of intellectual honesty.® As the Times noted, while his
friends s of Mr. Boudin reverentially, they also do so a bit
reluctantly, fearing that his intelligence, independence and
open-mindedness might actually hurt his chances of being
confirmed by the Senate.

Earlier this ysax, Judge Boudin resigned from his ition
as eung e, in order to spend more tima in Boston with his
wife and ly. Thus, this appointment rescues for the judiciary
a fine mind for the right job -- that of appellate judge -- in
tha right location -- close to home.

As the American Lawywr noted in an arxticle in November,
1991, titled *First Rate Centrists,® Judge Boudin is "brilliant
and extraordinarily erudits® and may soweday be nominated for the
8 Court as a constitutionalist who believes also in

vidual responsibility and personal discipline.

The Pirst Circuit, already oné of the jewels of the federal
appellate system, will be brightened furthar with this
appointmant. I nrzo the Committes to confirm Michael Boudin and
&omutuhtc ?resident Bush on this fine choloe for the First

rouit. 3



30

Senator DeConcini. Judge Boudin, would you please stand and
raise your right hand? Do you swear the testimony you are about
to give today is the truth, so help you God?

Judge Bounin. I do.

Senator DEConciNi. Judge Boudin, please, you may make any
statement or introductions that you would care to at this time.

TESTIMONY OF MICHAEL BOUDIN, CAMBRIDGE, MA, TO BE U.S.
CIRCUIT JUDGE FOR THE FIRST CIRCUIT

Judge Boupin. I would merely like to introduce my wife, Martha
Field, who was kind enough to come here.

Senator DEConcINI. Welcome, Ms. Field. We are very pleased to
have you.

Judge you served for 14 months, as was pointed out by Senator
Kennedy, on the U.S. District Court for the District of Columbia,
resigning in January. Can you give us the reasons you resigned?
And do you believe that these reasons and circumstances will affect
your ability to serve if you are confirmed on the circuit court?

Judge Bounin. I found it was not compatible to try to be a trial
Jjudge in the District of Columbia and have a family in Cambridge.
I had been managing a commute and arrangements previously
when I could go on teaching at Harvard. A trial judge’s life in the
District of Columbia does not make that possible. And so the rela-
tions with the family had dwindled.

I also found on the district court that the trial work, which was a
remarkable education, was less to my taste and training than the
appellate part of being a trial judge. And when the administration
advised me in December that I would be considered for the first cir-
cuit, it seemed like a very attractive choice.

Senator DEConciNI. Thank you, Judge. There have been recent
proposals that losers in litigation be forced to pay legal fees or that
a presumption be created in favor of that to be overcome and the
court to make the final decision in certain types of lawsuits. This is
a system that is used in Great Britain today, as you probably know.
Some lawyers have commented that the proposal would reward
wealthy litigants and make it too risky for the average citizen to
bring suit.

Have you ever commented on or do you have any knowledge on
this? Or just your opinion would be helpful.

Judge BouniN. I have never written on the subject. I have two
brief reactions. One is that any arrangement which creates an en-
couragement to people to settle disputes short of trial, which the
English rule does in some situations, deserves some consideration.
And there are some variations on it that look promising, but one
would have to be very careful in tailoring it to deal with the situa-
tion of people who can barely afford a lawyer and who certainly
can’t afford to pay large legal fees on the other side. So it seems to
me not a proposal which one can adopt without qualifications. It is
worth studying.

Senator DECoNcINI. Judge, perhaps you have done some articles
that I am unaware of or some research or at least thought about
our country’s litigation problems, the clogged court. Having served
on the court here, you are aware of it, I am sure. Have you pro-
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posed any suggestions or ideas of how to reduce the litigation in
this society of ours without fundamentally altering the rights of in-
dividuals?

Judge BouniN. I think my reactions deal with smaller parts of
the problem, but at least from the perspective of a new district
judge, I was struck by the sense that the job is now as much a job
of management as of scholarship—you need both—and that the
training and the facilities for trial judges—I am sure it is not limit-
ed to Federal courts—are going to have to be oriented increasingly
toward mechanisms that let judges move cases through efficiently.
I am thinking everything from the materials which the Federal Ju-
dicial Center now prepares on a very practice level, items like the
Bench Book, to alternate dispute resolution regimes which the dis-
trict court in this district has been working with. But it is no
longer going to be a matter of just taking cases and letting them
take their time. Judges are now going to have to be taught to be
managers.

My sense is it is much less true at the appellate level, although it
is true there to some degree.

Senator DEConciNI. What about the lawyer’s responsibility? Is
there any way to enforce a more prudent action on lawyers not to
file so much litigation, or is that just part of the system?

Judge BoupiN. My sense is that rules like rule 11 and similar
constraints work in discouraging outlandish cases. But the state of
the law is such that in an awful lot of situations, people can bring
suits in good faith without much chance of winning. And I don’t
see those kinds of sanctions as significantly denting the problem.

My guess is in the end it is going to be a series of small reforms
and not any single solution that will help bring the problem under
control.

Senator DEConcINI. Judge Boudin, thank you for those observa-
tions. You have had a distinguished career, as pointed out by the
answers to your questions in your dossier that is in the file. And
you served certainly outstandingly in the district court here. We
welcome you here and look forward to pursuing your nomination.
Thank you, sir.

Judge Boupin. Thank you very much.

Senator DEConciNL. We will now take the nomination of Mr. Si-
mandle, if you will come forward, please. Would you please raise
your right hand? Do you swear the testimony you are about to give
the committee is the truth, so help you God?

Judge SIMANDLE. Yes, I do.

Senator DECoNcINI. You may make any introductions you would
care to make, please.

TESTIMONY OF JEROME B. SIMANDLE, CAMDEN, NJ, TO BE U.S.
DISTRICT JUDGE FOR THE DISTRICT OF NEW JERSEY

Judge SIMANDLE. Thank you, Mr. Chairman. I would like to, if I
may, introduce my wife, Jane Darton.

Senator DECoNcINI. Welcome, Jane.

Judge SIMANDLE. And my children, Roy Heck and Liza Heck.

Senator DECoNcINI. Welcome.



32

Judge SIMANDLE. Mr. Chairman, I am also pleased to say that I
am accompanied by my law clerk, Tim Holman, and by Joseph
Irenas, who appeared before this very committee recently and
awaits his confirmation—rather, he awaits his swearing-in with the
U.S. District Court in New Jersey.

Senator DeCoNciNi. Very good.

Judge SIMANDLE. [ am also accompanied by John Rother, who is
a dear friend from law school days.

Senator DEConcini. Thank you.

Judge SIMANDLE. And may I also add, Mr. Chairman, my sister
}ﬁas arrived, Patrician Hepner, and her daughter, my niece, Janelle

epner.

Senator DECoNcINI. Thank you. You are all welcome here.

Mr. Simandle, you have been a magistrate for 9 years, I under-
stand, and in many respects you have performed duties similar to
those of a Federal district court judge. If you are confirmed, how
will your responsibilities change, as you see them from day to day,
from the U.S. magistrate’s that you have so well conducted your-
self as?

Judge SIMANDLE. Mr. Chairman, as a magistrate in New Jersey, [
was responsible for the management of cases all the way up
through the time of the final pre-trial order. Then we would turn
the civil cases over to the district judge for trial and for disposition.
So if I am confirmed by the Senate, I would look forward to the flip
side of that, which is the trials of many more cases, handling of
more dispositive motions, injunctions, class actions on a dispositive
basis. And so my authorities, of course, would enlarge in the event
that I am confirmed.

I have also tried cases by consent of the parties, both jury and
nonjury, and so it is not unfamiliar territory for me.

Senator DECoNCINI. I was just going to ask you, you have done
that on a number of occasions?

Judge SIMANDLE. Yes, I have, consistent with my other duties. I
hold about a thousand case-management type conferences per year
and also dispose——

Senator DECoNcINI. A thousand?

Judge SIMANDLE. Yes, sir, and also dispose of over a thousand
nondispositive motions, and some dispositive ones along the way on
a report and recommendation basis.

Senator DECoNCINI. As well as conducting some trials?

Judge SIMANDLE. Some trials, as long as they are not too long,
but, yes, sir.

Senator DEConcini. How many trials have you had?
20Judge SiMANDLE. To a verdict, jury and nonjury, approximately

Senator DECoNCINI. From your experience as a magistrate, can
you offer us any suggestions how to improve the magistrate
system?

Judge SIMANDLE. Yes, I can. Magistrates are fully utilized in a
number of districts in the country and not so in others. By full uti-
lization, I would propose magistrates should be more fully involved
in the management of cases. They should be involved from the be-
ginning to the end of the case in efforts to resolve it. They may
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help the parties to choose alternative dispute resolution mecha-
nisms.

I know in New Jersey it is the magistrates who supervise the
Court of Next Arbitration Program, and I have been told it is one
of the most successful in the country in terms of the disposition of
cases and in terms of the satisfaction of the litigants. So expanding
the magistrate’s duties in those areas I think would serve the dis-
trict judges well. It helps to keep the district judges’ desks a little
bit clean of the everyday interruptions that come up when there is
an emergency, in the discovery phase of cases, for instance. We are
much better able, I believe, to monitor the cases, to enforce our
orders, to deal with the attorneys on the day-to-day basis while the
district judge is busy themselves, increasingly so, with the criminal
side of the docket.

Senator DeCoNcINI. Should it be the responsibility more of the
district judges to use and encourage the magistrates to do more in
areas of settlement and managing the litigation?

Judge SIMANDLE. Yes, sir, but that is from my perspective and
privilege of having served in New Jersey. We have had that tradi-
tion for over 20 years now——

Senator DeConcINI. Excuse me. And that tradition comes from
the district court wanting it that way and encouraging it; is that
what you are saying?

Judge SIMANDLE. Yes, it does, and it results in it being a very
attractive job. I doubt that I would have applied for this job in 1983
if it didn’t have meaningful responsibilities attached to it.

Senator DECoNcCINI. And in your course of dealing with other
magistrates throughout the country in other district courts, you
find that there is a big variance between how active and how much
participation they actually take in the management, and particu-
larly the settlement of cases?

Judge SiMANDLE. There is a variance ranging from no participa-
tion all the way up to full participation. But I do think, thanks to
the Civil Justice Reform Act, that there may be a trend in many of
the districts of the country, as they implement their plans, to use
magistrates more to enforce the district plans.

Senator DECoNcINI. What do you do to try to reach settlement?
What is the mode? Do you have a settlement conference, or do you
just suggest subtly that the two sides ought to sit down before you
proceed to the next motion or whatever it is you are going to hear?
Maybe it is never the same, but can you give us a little back-
ground?

Judge SIMANDLE. Every case is different, and every case is the
same. We start at the very initial conference, which is usually
within 2 to 3 months after the case being filed, sitting down with
the attorneys, inviting their clients to attend or to be available by
telephone, and at least touching on the area of settlement.

I listen to the attorneys. If the attorneys say that this is a case
that can be settled if we just get a limited amount of additional in-
formation, then that is what I will do. I will carve out a period. We
will get that information, bring them back in for a follow-up settle-
ment conference, and hopefully the case will be done.

In more elaborate cases, it is a continuing process. It would be a
big mistake to approach settlement too soon in some cases. We
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need more information; there may be important dispositive motions
that have to be decided at the threshold. And I believe that the
mark of a good settling judge is one who is able to listen, one who
refrains from offering his or her views unless they are requested by
the parties and the judge feels informed enough to offer them.

I have worked with the parties in designing some very elaborate
settlement processes. There is one ongoing now that involves over
300 parties in one case, which is a Superfund site case. And with
judicial supervision, even a complicated settlement process can
save the parties a great deal of attorneys’ fees, a lot of time, and
give them a result that everybody can live with, or at least, I sup-
ﬁose, a good settlement is a result where everybody is equally un-

appy.

Senator DEConcCINL Do you apply the same standard or involve-
ment?with a district judge as you would a magistrate on settle-
ment!

Judge SiMANDLE. I would rely on my magistrate to do a lot of the
work that has been done in this area. I would probably tend to be a
little more hands-on in the larger cases, especially as they ap-
proach the time of trial. So many of our civil cases, when they do
have to be tried, are consuming 2, 3, 4 weeks of civil jury trial
time, and I would be happy to devote a couple of hours to the final
effort to get it settled. But I would refrain from trying to settle a
non-jury case. I don’t believe that it is appropriate for the finder of
fact—that is, the trial judge in a non-jury case—to be involved in
settlement.

Senator DECoNCINI. To be involved in settlement. Thank you.

Senator Thurmond.

Senator THURMOND. Thank you very much, Mr. Chairman.

Judge, we are glad to have you here and congratulate you on
your appointment.

Judge SiMANDLE. Thank you very much, Senator Thurmond.

Senator THurMoOND. I think you are well qualified, and I will be
glad to support you.

You have already answered two questions I had in mind, and I
want to ask you this question: The phrase “judicial activism” is
often used to describe the tendency of judges to make decisions on
issues that are not properly within the scope of their authority. For
instance, some Federal judges have taken .over hospitals or have
taken over prisons or have taken over school, and their job is to
interpret the law, not execute the law. The legislative bodies make
the law, and the executive branch enforces the law.

And your job, as I construe the Constitution, is to interpret the
law. Is that the way you construe it?

Judge SIMANDLE. Yes, Senator, it is the judge’s job to interpret
the law, to follow precedent, and to observe stare decisis.

Senator THURMOND. And if we can get these judges to stay
within their scope of authority, it will save a lot of trouble and mis-
understanding among the different branches of Government. So I
Jjust want to point that out to you.

Judge SiMANDLE. Yes, and I agree with you, Senator.

Senator THURMOND. Thank you very much.

That is all, Mr. Chairman.



35

Senator DeCoNciNI. Thank you, Judge. I have no further ques-
tions.

Judge SiMANDLE. Thank you, Mr. Chairman.

Senator DeCoNciNI. Now we will have Richard Kopf to be U.S.
district judge in the district of Nebraska. Mr. Kopf, would you
please raise your right hand? Do you swear the testimony you are
about to give the committee is the truth, so help you God?

Judge Korr. I do.

Senator DECoNcCINI. You may make any introductions you care
to make, sir.

TESTIMONY OF RICHARD G. KOPF, OMAHA, NE, TO BE US.
DISTRICT JUDGE FOR THE DISTRICT OF NEBRASKA

Judge Kopr. Mr. Chairman, here with me this morning is my
'Ivgl"lfel‘,{ Joan Kopf, her sister, June Edwards, and her husband, Bob

cker.

Senator DECoNcCINI. Welcome.

Judge Korr. I might add that Mr. Tucker and Ms. Edwards are
with NASA, and they had some small part to play in NASA’s very
suclcl:essful recovery effort yesterday. It is a nice day for them as
well.

Senator DECoNciNI. Well, that is good. We welcome them and
congratulate them on that effort that many of us watched on tele-
vision this morning.

Mr. Kopf, you have been a magistrate, I understand, for 5 years.
You have heard the previous witness. Do you operate somewhat in
the same vein? Are you involved in the settlement of these cases?

Judge Kopr. I am, Senator. In the district of Nebraska, we are
fortunate in that our district judges have a history of utilizing the
magistrates to the fullest extent of the statute, and they do.

Senator DECoNcINI. And do you feel a district judge should also
be involved in promoting settlements of cases?

Judge Kopr. I do. Once again, a district judge—any trial judge,
as a matter of fact—must be fairly careful about involvement, but
quite oftentimes it has been my experience, inasmuch as I have
had opportunities to try cases, that the ultimate trial judge some-
times can bring the parties to settlement where another mediator,
s0 to speak, might not be able to.

Senator DeECoNciNI. Your response to the committee question-
naire reflects that before you became a U.S. magistrate, you en-
gaged in pro bono work on behalf of the disadvantaged. Do you be-
lieve the current voluntary system of providing pro bono services
works well enough and provides enough competent, capable law-
yers for the problems of those who are indigent and cannot hire a
lawyer?

Judge Kopr. Senator, to be candid with you, I am not sure. I
worked fairly closely with attorney general Bob Spire, who is now
with Senator Kerrey, when Bob was the president of the Nebraska
Bar Association. And Bob believed very strongly in pro bono work,
but also believed that it must be voluntary. It is my sense, limited
to Nebraska, that our lawyers in Nebraska truly are devoted to pro
bono work. Whether that experience could be extrapolated outside
of Nebraska, I am not certain.
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Senator DEConciNI. Do you believe that perhaps there should be
some? mandatory requirements for lawyers to provide pro bono
work?

Judge Korr. I think as an ethical matter, one is ethically obligat-
ed to engage in pro bono work now. In any event, I certainly would
have no personal opposition to mandatory pro bono work.

Senator DEConcIN1. You would have no opposition?

Judge KoprF. No, sir, I would not.

Senator DEConNcini. Judge, you have been involved with a
number of, I see—you probably have been involved, and I think
your record shows a number of habeas corpus petitions every year.
As we know, this is a growing problem that the Congress is at-
tempting to resolve and limit, to some extent. The right to file, of
course, is fundamental in our system of justice. There are also con-
current efforts to ensure that defendants in capital cases have com-
petentl legal counsel from the initial trial through all subsequent
appeals.

Given your firsthand experience in the Federal court system,
how important do you believe it is for capital defendants to have
competent legal representatives? And do you think the system
shoulvd be improved, having seen what you have seen as a magis-
trate?

Judge Kopr. Senator, I obviously believe that it is absolutely crit-
ical that in capital cases, at either the Federal or the State level,
that the defendant be represented by first-class counsel. As you
know, under the Criminal Justice Act, we now appoint two lawyers
in every capital case that is brought in Federal court. I think that
is a system, along with the compensation that is attendant thereto,
is a system that the States might do well to consider.

Senator DEConciNL In determining that, do you think it is neces-
sary to statutorily point out or require so many trials or so many
cases? Or do you think it is safe to leave it with the judgment of
the court to not only make the appointment, but to make the judg-
ment v;'hether or not the lawyers who are appointed are truly com-
petent?

Judge Kopr. Senator, as a lawyer, I think my answer would have
been different. As a judge in a capital case, I am personally per-
suaded that there should be some minimum criteria applied.

Senator DEConciNL. Thank you.

Senator Thurmond.

Senator THURMOND. Thank you.

Judge, what, in your opinion, is needed to speed up the disposi-
tion of Federal cases? You have been a Federal magistrate, and I
imagine you have some ideas on that.

Judge Korr. Senator, in our district, I think the thing that we
can do to speed up the disposition of civil cases is to try criminal
cases in an expeditious fashion, thereby giving the trial judges an
opportunity to set firm trial dates for the civil cases. My experience
is that when you have firm trial dates on both the civil and crimi-
nal side, cases will move faster. '

Senator THURMOND. In order to keep your docket up to date, you
don’t mind working a little bit overtime if necessary, do you?

Judge Kopr. No, Senator, I do not.
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Senator THURMOND. We all work here about 12 hours a day, and
I imagine that judges wouldn’t mind working a little bit overtime
to do that.

Judge Korr. No, Senator, I would not.

Senator THURMOND. Now, judicial temperament I think is impor-
tant. I have seen some judges yell out at witnesses and jurors and
lawyers, and it is just inexcusable, I think. The more power you
have, the more humble you ought to be. Do you agree with that?

Judge Korr. I do.

Senator THURMOND. Did you hear what I said about judicial ac-
tivism a few minutes ago?

Judge Korr. I did.

Senator THURMOND. Under our Constitution, the Congress makes
the law, the executive branch administers and enforces the law,
and the judicial branch interprets the law. Do you agree with that?

Judge Korr. I do.

Senator THURMOND. Those are all the questions I have, Mr.
Chairman.

Senator DeCoNcCINI. Thank you very much, Mr. Kopf. We have
no further questions.

Judge Kopr. Thank you.

Senator THURMOND. I wish you well on the bench.

Judge KoprF. Thank you.

Senator DECoNciINI. The committee will stand in recess subject to
the call of the Chair.

[Whereupon, at 11:25 a.m., the committee adjourned subject to
the call of the Chair.]
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Military Service: Have you had any military service? If so,
give particulars, including the dates, branch of service, rank
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fellowships,

honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.
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Bar Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

Arkansas Bar Association

Pulaski County Bar Association (Arkansas)

Tri-County Bar Association (Indiana)

President, American Society for Legal History, 1981-85

Federal-State Relations Committee, Judicial Conference of
the United States

State-Federal Judicial Council

Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations to which you belong.

I belong to no lobbying orgarnizations. I belong to the Town
Club of Ft. Smith, the Country Club of Little Rock, Sons of
the American Revolution, the Noon Civics Club of Ft. Smith,
the Art Museum of Ft. Smith, and the Selden Society.

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

Admitted to the bar of Arkansas, 1968. Admitted to the
federal courts for the Eastern and Western Districts of
Arkansas and the Northern District of Texas, 1968. Admitted
to the bar of Pennsylvania, 1984.

Published Writings: List the titles, publishers, and dates
of books, articles, reports, or other published material you
have written or edited. Please supply cne copy of all
published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readily available
to you, please supply them.

See attached.

: What is the present state of your health? List the
date of your last physical examination.

Excellent. Last examined in 1991.

1
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Judicial Office: State (chronologically) any judicial offices
you have held, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

Special Chief Justice, Supreme Court of Arkansas, 1982.
Appointed. This is the highest court of the State of
Arkansas. It hears and determines appeals in all matters.
I was appointed to sit on one case.

Special Master, Pulaski County Chancery Court, 1983.
Appointed. This is a trial court with a general equitable
jurisdiction. It also has jurisdiction over probate matters.

United States District Judge, Western District of Arkansas,
1985-1991. Appointed.

Citations: If you are or have been a judge, provide:

(1) citations for the ten most significant opinions you have

written; (2) a short summary of and citations for all

appellate opinions where your decisions were reversed or where

your judgment was affirmed with significant criticism of your

substantive or procedural rulings; and (3) citations for

significant opinions on federal or state constitutional

issues, together with the citation to appellate court rulings.
on such opinions. If any of the opinions listed were not

officially reported, please provide copies of the opinions.

See attached.

Public Office: State (chronologically) any public offices you
have held, other than judicial offices, including the terms
of service and whether such positions were elected or
appointed. State (chronologically) any unsuccessful
candidacies for elective public office.

State Chairman, Republican Party of Arkansas, 1983 (Elected
by Republican State Committee).

a are H

a. Describe chronologically your law practice and experience
after graduation from law school including:

1. whether you served as clerk to a judge, and if so, the
name of the judge, the court, and the dates of the
period you were a clerk.

No.

—4-



42

whether you practiced alone, and i{f so, the addresses
and the dates.

Sole practitioner, Little Rock, AR 1981-84.

the dates, names and addresses of law firms or
offices, companies or governmental agencies with which
you have been connected, the nature of your connection
with each;

Associate, Arnold ‘& Arnold, Texarkana, AR, 1968; of
counsel 1974-198S. Tom Arnold, P. O. Box 1858,
Texarkana, AR, 75504, (501) 773-8491.

General Counsel, Republican Party of Arkansas, 1981-
82. Asa Hutchinson, 505 First National Bank Bldg.,
Fort Smith, AR, 72901, (501) 782-4028.

Member of Volunteers of Central Arkansas Legal
Services, 1983-84.

What has been the general character of your law
practice, dividing it into periods with dates if its
character has changed over the years?

1968: Full-time practice of law.

1971-81: Only an occasional case. Was engaged in
teaching.

1981-84: More active practice as General Counsel of
the Republican Party and sole practitioner. Also did
extensive law-oriented work as Vice President of the
University of Pennsylvania.

Describe your typical former clients, and mention the
areas, if any, in which you specialized.

My clients were often lawyers, but not by any means
always. Very frequently I specialized in mineral or
land cases. I also specialized in political cases -
- election contests, etc. -- when I was General
Counsel of the Republican Party.

Did you appear in court frequently, occasionally, or
not at all? If the frequency of your appearances in
court varied, describe each such variance, giving
dates.

Occasionally.

s



18.

43

2. Wwhat percentage of these appearances was in: ~

(a) federal courts. 10%
(b) state courts of record. 90%
(c) other courts.

3. Wwhat percentage of your litigation was:

(a) civil. 90%
(b) criminal. 10%

4. State the number of cases you tried to verdict or
judgment (rather than settled) in courts of record,
indicating whether you were sole counsel, chief
counsel, or associate counsel.

One. Associate Counsel.
5. What percentage of these trials was:

(a) Jury.
(b) Non-jury. 100%

Litigation: Describe ten of the most significant litigated
matters which you personally handled and give the citations,
if the cases were reported, and the docket number and date if
reported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented;
describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state
as to each case (a) the dates representation; (b) the name of
the court and the name of the judge or judges before whom the
case was litigated; and c¢) the individual name, address and
telephone numbers of co-counsel and of principal counsel for
each of the other parties.

(1) olford v. Midwest Stone Co,, 1981. Independence County,
AR, Circuit Court, The Hon. Xeith Rutledge, Judge;
Independence County, AR, Chancery Court, The Hon. Carl
McSpadden, Judge. Co-counsel: William Wilson, Esq.,
P. O. Box 71, Little Rock, AR 72203. (501) 375-6453.
Opposing counsel: John Norman Harkey, Esq., P. O. Box
2535, Batesville, AR 72501. (501) 793-6818. 1
represented the plaintiff-landlord in an attempt to
exercise a right of entry in a lease for a large marble
quarry. The case was settled.

(2) Fawcett & Co. v. IP Inc. & William N. Carter. 1982-83.
Pulaski County, AR, Chancery Court, the Hon. Lee Munson,
Judge. Oopposing counsel: Priday, Eldredge & Clark,
First National Bank Bldg., Little Rock, AR 72201.
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(501) 376-2011. I represented one of the defendants in
an interpleader case brought by a stakeholder in a sale
of an office building. The case was settled.

Huchingson v._ Liberty Mutual Ins. Co,, 1983. Pulaski
County, AR., Circuit Court, The Hon. Perry Whitmore,
Judge. Co-counsel: Charles Hicks, Esqg., Suite 1105,
Union National Bank Bldg., Little Rock, AR 72201.°
(501) 371-0068. Opposing counsel: Winslow Drummond,
Esq., 711 W. 3d, Little Rock, AR 72201. (501) 376-3021.
1 represented the plaintiff in an effort to recover a
penalty for failing to settle an insurance claim
promptly. Judgment was entered against us.

George Smith v. Bill Clinton., Governor of the State of
Arkansas. 1983. United States District Court for the
Western District of Arkansas, The Hon. G. Thomas Eisele,
Judge. Co-counsel: Chuck Banks, Esq., U.S. Attorney,
P. O. Box 1229, Little Rock, AR. 72203 (501) 378-5342.
Opposing counsel: Mike Gaines, Esqg., Governor’s Office,
Capitol Bldg., Little Rock, AR 72201. (501) 371-2345.
I supervised the effort by the plaintiff in this § 1983
action in federal court for deprivation of civil rights,
specifically being fired because he was a Republican.’
The case was settled.

Eisele et al. v. the City of Little Rock, et al.,
1983-85. Pulaski County Circuit Court, the Hon. Perry
Whitmore, Judge. Co-counsel, Doug O. Smith, Esq., P. O.
Box 1626, Ft. Smith, AR 72902. (501) 782-6041.
Opposing counsel: Jim Guy Tucker, Esq., 1000 Savers
Federal Bldg., Little Rock, AR 72201. (501) 688-8800;
Hugh Brown, Esq., Esgqg., Assistant City Attorney, Room
104, City Hall, Markham & Broadway, Little Rock, AR
72201. (501) 371-4527. 1I represented the plaintiffs in
this § 1983 action in state court. We alleged that the
defendants conspired with the City of Little Rock to
deprive us of our property without due process.
Specifically, we alleged that they filled their land and
changed the course of a creek, thereby increasing the
cost of developing our land. The case was settled.

State of Arkansas_v. Kenneth Ray Blanton. 1969-71.
Supreme Court of Arkansas and United States Supreme
Court. Represented convicted murderer on appeal to
Arkansas Supreme Court. The case is reported in 249 Ark.
181 (1970). Also represented same defendant in the
Supreme Court of the United States. I wrote the brief
in support of the petition for Writ of Certiorari. Cert.
was denied. See 401 U.S. 1003 (1971). The case raised
several interesting constitutional issues, including the

-7-
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right of indigent defendants to investigative and-other
services, and the standing of a white defendant to raise
an objection to the systematic exclusion of black people

from his venire. Opposing counsel: Joe Purcell,
deceased.
(7) Birmingham v. Birmingham. 1968. Miller County, AR,

Chancery Court, The Hon. Royce Weisenberger, Chancellor.’
Opposing counsel: Sherman A. XKusin, 406 Texas Blvd.,
Texarkana, TX 75501. (214) 794-2561. Child custody
matter which challenged the mother’s presumptive right
to custody at a time when that right was virtually set
in concrete.

8) Mitchell Young, et al. v. City of Texarkana. Texas.
. 1968. District Court of Bowie County, TX, The Hon.
Morris Sheppard Rolston, Judge. Opposing counsel: Leon
F. Pesek, Sr., 420 Main, Texarkana, TX 75501. (214)
792-8891. An interesting election connected with a Model
Cities project. Judgment was rendered against my client
after a trial to the judge.

(9) State of Arkansas v, Thomas Powell. 1968. Circuit Court
of Miller County, AR, The Hon. William H. Arnold, III,’
Judge. Opposing counsel: William F. Denman, Jr.,
Prosecuting Attorney (present whereabouts unknown). I
defended a 1little league coach accused of sexually
molesting several of his players. He pleaded guilty to
a reduced charge.

(10) I participated in a number of other trials in 1968 in
Arkansas and Texas state courts. They included personal
injury, criminal, and domestic relations matters.
Unfortunately, these files have been destroyed and I
cannot recall the particulars.

Legal Activities: Describe the most significant 1legal
activities you have pursued, including significant litigation
which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation
in this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been
waived.)

I taught law for fifteen years at numexous law schools

including the University of Pennsylvania, Stanford, Indiana,
and the University of Arkansas at Little Rock.
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1990) ‘
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Miller v. Tony and Susan Alamo Foundation, 748 F. Supp. 695
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731 F. Supp. 912 (W.D. Ark. 1990)
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725 F. Supp. 1499 (W.D. Ark. 1989); aff'd without opinion,
923 F.24 857 (8th Cir. 1990), cert. denied, 111 S. Ct. 1315,
113 L. E4. 24 248 (1991)
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1987)
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rev'd, 861 F.2d 502 (8th Cir. 1988)
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REVERSALS; REMANDS OR AFFIRMANCES
WITH CRITICISM

United States v. Williams, Crim. No. 89-40011-01/90-40004-01
(W.D. Ark. Aug. 8, 1990, Oct. 5, 1990), conviction aff'a,
sentence vacated and remanded, 935 F.2d 1531 (8th Cir. 1991)

United States v. Burks, Crim. No. 89-40008-01 (W.D. Ark. Feb. 14,
1990), conviction aff'd, sentence vacated and remanded,
934 F.24 148 (8th Cir. 1991)

Robertson 0il Company, Inc. v. Phillips Petroleum Co., No. 86-2120
(W.D. Ark. Jan. 23, 1990), aff'd in part, remanded in part,

930 F.2d4 1342 (8th Cir. 1991)

Lewis v. Windsor Door Co., No. 89-2112 (W.D. Ark. PFeb. 7, 1990),
rev'd, 926 F.24 729 (8th Cir. 1991)

United States v. Drummond, Crim. No. 82-20016-01/Civil No. 88-2107
(W.D. Ark. Mar. 6, 1989), rev'd, 903 F.24 1171 (8th Cir. 1990)
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WITH CRITICISM (continued)
Hendexson v. Worthy, No. 89-4127 (W.D.. Ark- June 4, 1990) xemanded
in pnpublished gninign. NO- 90-2034 (8th Cir. Jan. 4, 1991)
( attached)

BL_hesgzgn_x;_ﬂﬂisgg_ﬁ_sssg

No. 89-4064 (W D. Ark. Oct. 30,
1989); xev’d, 919 F.2d 1333 (8th Cir. 1990)

Layton v. United States, No. 89-4062 (W.D. Ark. Oct. 23, 1989),

United States v. Oliver, Crim. No. 89-20005-02 .(W.D. Ark. Oct. 11,
1989), gonviction aff‘d,

sentence vacated and remanded, 908
F.2d 260 (8th Cir. 1990) & :

.

Chan Pa reek Products, No.

_ >. 88-2024 (W.D. Ark.
qan 13, 1989), ‘xev‘’d, 906 F.2d 1304 (8th Cix. 1990)

Jackson _v. Rheem Manufacturing Co., No. 87-2117 (W.D. Ark.
Nov. 1, 1988, Dec. 8, 1988; Jnn 6, 1989), xev’d, 904 F. 2d 15
"(8th cir. 1990)

9olsey v. Nationwide Insurance Co., 697 F. Supp. 1053 (W.D. Ark.

1988), aff'd in part, rev'd in part, 884 F.2d 381 (8th Cir.
1989)

(continuned)
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WITH CRITICISM (continued)

Russell v. Knox, No. 86-4058 (W.D. Ark. April 22, 1988), rev'd
879 F.2d 417 (Bth Cir. 1989)
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) rev'd, 858 P.2d 437 (8th Cir. 1988)
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opinjon, No. 87-2182 (8th Cir. 1988) (pexr curiam) (attached)

Rini v. Osklawn Jockey Club, 662 F. Supp. 569 (W.D. Axk. 1987),
rev'’d, 861 F.2d 502 (8th Cir. 1988)

Dnited States wv. z‘olzch;on, Crim. No. 86-60016-01 (W D. - Axk.

Feb. 19, 1967), rev'd, 841 F.2d 833 (8th Cir. 1988), cert.
denied, 488 U.S..851 (1988) : o

[

ole v. and Susan ‘Alamo undat'on, No.' 77-2183 (W.D.- Ark.
Nov., 26, 1986), aff'd in part, xev’d ;Lg part, 842 F.2d 1018

(8th cir. 1988)



53

II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)"

List sources, amounts and dates of all anticipated receipts
from deferred income arrangement, stock, options, uncompleted
contracts and other future banefits which you expect to derive
from previous business relationships, professional services,
firm memberships, former employers, clients, or customers.
Please describe the arrangements you have made to ba
compensated in the future for any financial or business
interest.

None.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

I keep a list of my stocks, and my clerks and I make sure that
I do not get involved in any cases in which I have a financial
interest. This is the only likely conflict of interest that
I can think of, though I would no doubt recuse in any case’
involving the Republican Party of Arkansas since I am a former
chairman. °

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during your
service with the court? If so, explain.

I might engage in law teaching to a limited extent.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more. (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)

See attached.

Please complete the attached financial net worth statement in
detail. (Add schedules as called for).

See attached.

Have you ever held a position or played a role in a political
campaign? If so, please identify the particulars of the

-9~
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FINANCIAL DISCLOSURE REPORT  Hi i ki

(S 0.8.E.5. App. 6, Sf101-111)

1. Parsss Bepertisg (Leat sese, ficet, middls leltlel)} » Ovurt or Ovyenlrstien 3. Bate '(.l*ﬂ
Arnold, Morris §. Bth U.S. Tircuit COu:c Nov 12, 1991
2 of Appeals
4. Title (ul“ll ll.‘.'&-" 'IT'IE‘IRI agtive llll ] 3. Repert Typs (ohnch spprepriaks typs) 8. Reperting Pevied
I Ryjerete Ivwse Ledien X_ vesinstion, seteNov 5, 1991] January 1, 1991
8th U.S. Circuit Court of — Teitial _ Ramael _ Fimel thru
Appeals Judqge-active October 31, 199]

7. Chambage or Office Addrees

P. O. Box 1606, Pt. Smith, Arkansas 72902

TMPORTANT  ROFIS 1 Bavehond D s fira R T
checking i NoNg bo; io? tach SEHISE Whore ,Fdlli'ni iéﬁ.mhm . i

£ ABIRHNGE B, B s LA At AR e B,

L. POSITIONS. (Reporting individual only; scc pp. 7-8 of Instructions.)
POSTTION NAME_OF OROANIZATION/ENTITY,

D *NONE (ne reportadie poeitioms) :

Trustee Thomas S. Arnold Trust under the will of

William-H. Arnold

Member Dean's Council,George Mason Univ..,Arlington, VA

. AGREEMENTS. (Reporting Individuat only; scc p. 89 of lmlmcuou.)'
DATE . PARTIES AND TERMS

E NONE (3¢ repertadle sgrsansate) ]

. NON-INVESTMENT INCOME. (Reporiing Individual and spouse; sce pp. 9-12 of Instructions.)
DATE SQURCE AND TYPE QROSS INCOME
(Honoraria only) (yours, not spousc’s)
D NONE (s repottadie non-isvestsent Inscwa)
1

Teaching at Law and Economics Center
5 1/20/91 at Hanover, Nev Hampshire

9,000

“» n o N »n
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Sese of Parven Raperiisy Bote of Repurs
FINANCIAL DISCLOSURE REPORT (amr'd) | 4
Morris S. Arnmold . ov 12, 1991
. RE]MBUREEMENTS a_r:d GIFTS ~ transpoﬂabon lodging, food, enteriainment.
Uncludes s spouse s | and Lodlone
and pifis "r,wﬂwm ) ‘g"»'fsu-tm
SOURCE DESCRIPTION
Q NONE  (vo owd superisdle relstursessute v pifte)
5 v ané Economica Center
Hanover, Nev Hampahire Travel to and from Hanover, NH, meals
 July 7 thru July 20, 1991 and lodging for 5 daya-value code °J° 0

3
Lav and Bconomics Center Alrline fare-Hanover., NH-value code °J*

July 7 thru July 20, 1991
NCAA Meeting Travel to and from Atlanta, GA-value code "J°
May 29 thru June 1, 1991

v‘ = N », - -, ne e
OTHER GIETS. _(incuges thee to spose wod dog A Pl St -
SOURCE, ' " pEScriPTION VALVE'

E NONE  (so eved rwpertadle gifta) 1 5

’

’

©“w »

Vi. LIABILITIES. (lndclu those dlpm ie’ulnl Ern-
foaividuni el lpoulc,b:nld iy v u.mxy R 3 g jeiod ""m&lﬁ.'g':“ wu ymﬁ'&‘u&)‘ i .

CREDITOR DESCRIFTION = YALUE CODEe

E NONE (o reportadie 11ablditios)

1

3

3

'm,..&mi”“w*:‘m RS B

s e -
PR ey ) JHIM?‘ HM
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Rame of Parsoa Raparting Date of Repart

FINANCIAL DISCLOSURE REPORT (cont’d
. ¢ ) Morris S. Arnoild : Nov 12, 1991
Vil INVESTMENT S and TRUSTS - income, value, transactions. (inciudes tose of spouse
children; see pp. 18-27 of Iastructions.) .
‘(n;,% :-4
lhig;i 3
(l
Rk
RS VYR 3 m;x::&:;{}: § ;
ot m o Tt AL sl o
D NONE (Ws repertadle r
Anceas, sovete, oc
transactisas)
1
Ft Na:.i:nal Bank of A Int J T
? Stephens, Inc
Cash Account ARIEER md i
L gge:lzveltern Electric N Div 5 1‘
‘ SherIl Western Al Roy | 7| w
3
Keystone Garrett A Roy J W
L3
Southland Champion c Roy J ‘W
" Union Exploration A Roy J W
[
Exxon Corporation A Roy J W
' Account Receivable
Susan_Manp A Int 4
* Acct Rec., Lilly Libr .
Bloomington, INy Al A/R K T_ |Sale PB/22| K |E Bi%%‘i%gigggf (N
1
12
Stocks Held by
13
Stephens, Inc. c Div
¢ 3,000 sh Artagraphs
Reproductmns J T
* 800 sh Dillard's v 7
Dept Store
s
300 sh Entergy Corp J T
Y 123 sh 1BM J T
18
D K[ =
* 750 sh Norfolk X o
T._Snuthern
252 sh Riggs
Natl corpgg s i
i Toci o Codve . sy et s0] 85, Breoe X SHi% 3
i pocwdlodts Ealiai”. x i: o004 1558 ., Sostiadl 5 Brdse e G By
foparat L ABs 2. OGS Gt s ek,
a1a3 Fotl =
(8ae Cal. €2),
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Name of Fersen RMeporting Bats of Rapect

FINANCIAL DISCLOSURE REPORT (conl'd)
Morris S. Arnold Nov 12, 1991

Vil lNVESTMENTS and TRUSTS - income, value, transactions. (incudes those of spouse
chlldren; sec pp. 18-27 of Instructiona.

LR '.eig’.ibj gb‘;&h‘ﬁ At
X :'*;‘E E_ﬁ?[ﬂ'\!a, b

wrall e

‘ -
&‘,n

A

NONE tro seportabls
lnceme, sewsts, or
trmssastivse)

1,400 sh TLM Corp
167 sh Texas Utilitiek

* 600 sh Tyson
Foods. Class A

1,600 sh Walmart

sreck kg o

[ B I
HlAla|3

Tax Exempt Bonds
Held by Stephens, Inqd D Int

5,000 Atlanta, GA J
* 50,000 Binton, AR
School Disat

=3

Bot [5/7

* 5,000 Florida St

1 E,uaﬁ EanaEee aounty
Florida
‘22,000 Nev York City
Housing Authority
125,000 Oakland City
xley Drainage
i 20,000 Osceola AR Elefc
_HWater/Seve

o

L]

Bot [8/12

¥ 5,000 Pennsilvania st}
Genl Oobliga

* 5,000 Pennsylvania S
Genl Qbligation

Y7 10,000 SE Pennsylvanih
Transit Anthority

296092 Bolk 8Bmpus

* 5,000 Washington Sub
Sanitation District J

gl lan|w|a

=

Bot |3/22

R NN N R R ]

i Tecona/0b}e Codedi ' 2-31,000 oi
Ses_Co) 8 Da)_.- 8=113,00

; v-luluna AN

PR SN R,

*Tus el
{fes Cpi. C2}

we1  U-Appreles
UsSeuk Valse
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- Rame of Purson Reputting Pats of Nepect
FINANCIAL DISCLOSURE REPORT (cont'd)
Morris S. Arnold .Nov 12, 1991
VL. INVESTMENTS andLRUSTS mcome value lransacﬁons. (Inclodes those of spousc
3 epe ?
i ’F‘&Tf e >“=‘=M"ﬁ
Teiatulen o iiﬁﬁhi 'urr"". B> i:ﬂ"»;’?"
3 ,_; ar
38 w...awd't e X
sm, s (ll i AL ng- b!n— Hlecoeuzs auyi ;.
1
digad iameas «‘gu. ] vl fn::,? e
e ..‘-».t.‘\;m«mx..‘z..‘ (=9 ."‘.’f,p ifl‘-‘!x»... ol

NONE (8o repoctadis
incosn, ssests, or

it Stefhena, Inc Individ

\——Retirement Acct A | IRA | K T
Teachers Ins & Annuit)
= College Ret Equity val E Rﬁﬁ( N T

¢ Prudential Securities E
Futures Account A PBE( Bot f/12
3
Brudeobial gecupities| | 1ne | k| T | Bot p/12
L3

‘f?"""ﬁ‘&'i hath

60-251 0 - 93 — 3



60

. Same of Pocoen Boperting Bets of Supart
FINANCIAL DISCLOSURE REPORT (cont'd)
Morris S. Arnold ov 12, 1991

vil. - ADDITIONAL INFORMATION or EXPLANATIONS, (ndlcate part of
e -ed I

)
6 O BRERANL I Y WP R AVt e At o R ey

Part VII Sale of books to Lilly Library. Bloomington, IN

vas completed on March 22, 1991.

» —
IX. CERTIFICATION.

I with the provisi cfzsus.c.ldssnndchvlmryOpmanNo.noflthvborym-ﬂlmu
Judk-hl Atllvllls. and 10 the best of my knowledge at the time afier reasonable Inquiry, 1 did not perform any ujulawq
function In any Ntigation dnring the period covered by this report In which 1, my spouse, or my minor or dependent children
had s financlal interest, as defined ln Canon 3C(3)(c), In the ontcome of such Htigation.

1 certify that all Information given ahove (Including Infarmation periaining to my spouse and minor or dependent childres,
I nny) Is sccurate, truc, and complete to the best of my knowlcdge and bellef, and that any Information mot reporicd wa
It met I aon )

tith Ir |4

I further certify that carned Income from outside ia and (be of pifis which have bees
reparted arc In pllance with rovisions of 5 US.CA. app. 7 § 501 ct. scq., S US.C § T353 and Judiclal Confereac
regulations, ﬁ

I =

e 194}
NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT
MAY BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.CA- APP. 6, § 104, AND 18 US.C § 1001.)
,-Muhr PRAS A w MAPY
gl Qj’f;ﬁ{ﬂ B j.
-ﬁ;;d- o ﬂ' P n;")
an llgned ud;lnn .nJ‘ 3 ﬁu&lu
Rehs

d
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accounts, real estate, securitles, trusts, k
- mortgages, lalnl.u‘o(hcrﬁmnd;lobﬁpﬂou)‘,’lw mmwmmuummu
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FINANUIAL DIAIEMEN]

NET WORTH
) yaw%\mmw«M[pM et v i T

mplﬂe.eumntﬁmnd:lmwnhsuwm-hwh

and other fi

in detal aisets (including bank

Tiabifitles (including debts,

mhouuhdd.
ASSETS . LIABIUTIES
Cash on hand sad in Dasks | 6 | Netes paysdis 10 banks—sscured [+]
U.S. Covernmaent securities—add 25 oo 00 Notes prysbls to beaks—unsecured ]
schedule r] Motes payabls to relatives 0
Listed securites—edd fo: Notes paysble ts sthers H
od and bitls due 000
Accouats snd netes recalvabls: Uapeid Income tax
Due from reletives and friende 10 oo Othar wnpeld lax snd lnterest
Due from others 0 Res! ertale mortgeges paysble-—ads
Doudtiul Q i 0
Real estate S—add dub 45 008 Chrattel and other Bens
Ras! estsle mertgag hvabl o,""“ Soom g
Autes snd other personsi property £ 130 ] _
Cath vetue—ife & 0
Other 8 ssets—Remlze: i -
Teacher Retirement Pup 215 CE | 3
Commodity contracts 1
: i Toaad 4_i0g
Fiet werin 566 ISEN 49
Tota!l sssets %w Tend BabiTlimn s mart wesrthy 970 |s67
CONTINGENT UABILITIES GENERAL INFORMATION B
A o 0 Ars any ansets pledged? (Add sched- -
O leases of contracts 0 we) No. e —
Lags! Claims Q logel sctioms! NG,
Provision for Federa! Income Tex 0 Have you sver tskan bank y? No.
Othar epecial debt o 0




3,000
5,000
50,000
800
300
5,000
123
5,000
200
2,000
700
5,000
20,000
5,000
5,000
252
10,000
1,400
167
600
40,000
1,600
5,000
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MORRIS S§. ARNOLD
SCHEDULE OF STOCKS ON HAND
OCTOBER 1, 1991

DESCRIPTION

Artagraph Reproductions
Atlanta GA 5.5% 12/1/99
Benton School District Bonds
Dillards Class A

Entergy

Florida St. Bd Ed 5.5% 1/1/93
IBM

Manatee Cty Fla 5.75% 9/1/06
Minn Mining & Mfg

NY City Hsng Auth 2.8% 9/1/94
Norfolk Southern

Oakland City MoxLey DR 5.5%
Osceola Electric Water Bonds
Penn State G O 6.4% 3/1/97
Penn State G O 5.5% 10/15/99
Riggs National Corp

S E Pa Tran Auth 5.125% 9/1/02
Telemation

Texas Utilities

Tyson Foods

Univ. of Ark. Rev. 7% 8/01/10
Walmart

Wash Sub San Dis 5.25% 4/1/07

YALUE

$2,157.00
4,957.35
47,227.50
105,000.00
7,725.00
5,034.15
12,576.75
4,745.85
19,025.00
1,841.22
40,405.00
4,517.30
20,114.00
5,075.00
4,687.10
1,543.50
7,975.00
251.80
6,408.02
11,850.00
40,277.80
76,400.00
4,412.60



100
100
337
150
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DESCRIPTION

Dillards Class A
J.B. Hunt Svsc Inc.
TCBY Enterprises Inc.

Tyson
TOTAL

VALUE
13,125.00
2,325.00

2,232.62
5,925.00

$457,814.56
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MORRIS S. ARNOLD
Schedule of Real Estate
One-sixth undivided interest in farm in Morris County, Texas. Co-
owned with brother and two aunts - $30,000.00.

Various royalty interests paid by Exxon, Keystone Garrett, Shell
Western, Southland Champion, and Union Exploration - $15,000.00
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MORRIS S. ARNOLD

Schedule of U.S. Government Securities

United States Treasury Bills - $25,000.00
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association’s Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.* Describe what you have done to
fulfill these responsibilities, listing specific instances and.
the amount of time devoted to each.

I was a member of Volunteers of Central Arkansas Legal
Services (VOCALS) from 1982 to 1984. I took two or three
cases a year for indigent persons to help make up for the
budget cuts that Legal Services experienced.

When I was a law professor I sometimes helped community groups
free of charge. For instance, in 1974 I gave legal advice to
a citizens group engaged in a petition drive relevant to an
ajirport expansion.

The American Bar Association’s Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you.
currently belong, or have you belonged, to any organization
which discriminates -- through either formal membership
requirements or the practical implementation of membership
policies? 1If so, list, with dates of membership. What have
you done to try to change these policies?

I do not currently belong to any organization that
discriminates on the basis of race, sex, or religion. I
previously belonged to the Racquet Club of Philadelphia, the
Union League Club of Philadelphia, and the Athenaeum of
London. All of these were men’s clubs. I voted to change the
rules of all of these clubs to allow for the admission of
women.

Is there a selection commission in your 3jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to
your nomination and interviews in which you participated).

There is no selection commission in my jurisdiction. I have
been interviewed by Justice Department and White House
personnel for possible nomination to vacancies on both the
D.C. and Eighth Circuit Court of Appeals. Discussions focused
on general judicial philosophy. About a year ago, I was
informed by the Justice Department that I was going to be

-1l
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nominated to the Eighth Circuit, and the F.B.I. and "A.B.A.
background investigations were done at that time. I did not

receive that nomination,

but President Bush called me on

5 November and informed me that he was nominating me for the
present vacancy.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case, issue,
or question? If so, please explain fully.

No.

Please discuss your views on the following criticism involving
"judicial activism."

The role of the Federal judiciary

government, and within soclety generally, has
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that
alleges that the judicial branch has usurped many of the
prerogatives of other branches and levels of government.

within the FPederal

become the

Some of the characteristics of this "judicial activism® have
been said to include:

a.

b.

A tendency by the judiciary toward problem-solution rather

than grievance-resolution;

A tendency by the judiciary to employ the individual

plaintiff as a vehicle for the imposition of

far-reaching

orders extending to broad classes of individuals;

A tendency by the judiciary to impose broad,
duties upon governments and soclety;

A tendency by the judiciary toward

affirmative

loosening

jurisdictional requirements such as standing and ripeness;

and

A tendency by the judiciary to impose itself ipon other
institutions in the manner of an administrator with

continuing oversight responsibilities.

The proposition that courts do not make law is an ancient
one that predates our eighteenth-century constitution with

its carefully crafted separation of powers.

For example,

Lord Coke, writing in the early seventeenth century,

remarked that the function of judges was
Jus dare - to speak the law, not to give it.

-12-
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time this maxim is even easier to apply than in Lord
Coke’s, for most important areas of the law are regulated
by statute or by judicial precedent which must be given
effect by the courts. And modern ideas about the
separation of powers made it plain that a court‘s function
is limited to interpretation and execution of the law.

It is certainly true that in the past courts have been
encouraged in many law schools to be creative and to break
deliberately with the past in order to correct certain
kinds of injustice. Everyone concedes that a court has
the power to overrule its previous decisions, and almost
everyone thinks that there are occasions on which they
ought to exercise that power. The real difficulty for a
court comes in identifying when it has such an occasion
before it. About all that can be usefully said on this
subject is that a court needs to consult a number of
matters in deciding this kind of question, including the
egregiousness of the error sought to be corrected, the
possibility that other political institutions can correct
it, the amount of reliance on the previous state of the
law, the length of time that the error has persisted, as
well as other things. While this list of considerations
hardly presents a hard-and-fast rule, it ought to come as-
no surprise that the exercise of judgment should be
expected of judges.

It may well be that some judges tend overmuch to cure
social ills rather than decide cases. Part of this
tendency, however, is attributable to the fact that much
litigation these days involves large numbers of people and
large institutions like schools, prisons, and even the
national guard. Since these cases drag on, and since they
sometimes require a lot of hands-on supervision of the
remedy, it is no wonder that they cease to look less like
cases than like a mini-government with the judge as
autocrat. After five years on the bench, however, my
feeling is that presently most judges are intensely aware
of their duty to restrict their activities to traditional
judicial ones and are anxious to do no more than is
necessary to decide the case before them.

=13~
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QUESTIONRAIRE FOR JUDICIAL NOMINFES

I. BIOGRAPHICAL INFORMATION (PUBLIC)
Full name: (include any former names used.)
Michael Boudin

H List current place of residence and office
address(es).

Home Address: 81 Irving Street, Cambridge, MA 02138;
2814 Dumbarton Avenue, N.W., Washington, DC 20007

Office Address: Langdell Hall 158, Harvard Law School,
Cambridge, MA 02138

Date and Place of Birth:
November 29, 1939. New York City.

t. ¢ (include maiden name of wife, or husband's
name). List spouse's occupation, employer's name and business
address(es).

I am married to Martha Amanda Field, who is a professor of law
at Harvard Law School, Langdell Hall, Cambridge, Massachusetts
02138.

s List each college and law school you have
attended, including dates of attendance, degrees received, and
dates degrees were granted.

Harvard College; Sept. 1957-June 1961; B.A. degree, magna cum
laude

Harvard Law School; Sept. 1961-June 1964; LL.B degree, magna
cum laude.

[) Rec: : List (by year) all business or
professional corporations, companies, ¢firma, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.

1964-65 Clerk, Judge Henry J. Friendly,
U.S. Court of Appeals for the Second
Circuit, New York City.

1965-66 Clerk, Justice John M. Harlan
U.S. Supreme Court, Washington, D.C.
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1966-87 Associate (1966-72) and then partner
(1972-87), Covington & Burling,
Washington, D.C.

1982-90 Visiting Professor from Law Practice
(1982-83) and then Henry J. Friendly
Lecturer on Law (1984 to 1990), Harvard
Law School, Cambridge, Massachusetts.

1984-85 Lecturer on Law, University of
Pennsylvania Law School, Philadelphia,
Pennsylvania.

1987-90 Deputy Assistant Attorney General for

Regulatory Affairs (10/87-9/89), Acting
Assistant Attorney General (5-6/89), and
Deputy Assistant Attorney General for
Policy and Legislation (10/89-12/90),
Antitrust Division, Department of
Justice, wWashington, D.C.

1990-92 U.S. District Judge, U.S. District Court,
washington, D.C.

1992- Lecturer on Law, Harvard Law School,
Cambridge, Mass.

Miljtarv Service: Have you had any military service? If so,

give particulars, including the dates, branch of service, rank
or rate, serial number and type of discharge received.

No.

Honors and Awards: List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

President, Volume 77, Harvard Law Review, Harvard Law School;
John Harvard scholarship award, Harvard College; Phi Beta
Kappa, Harvard College.

Bar Assocjations: List all bar associations, legal or
judicial-related committees or conferences of which you are or
have been a member and give the titles and dates of any
offices which you have held in such groups.

I am a member of the District of Columbia and New York Bars.
I am also a member of the American Bar Association and the
American Law Institute. In the ALI, I am a member of the
Council and currently chair its committee for awarding the
Henry J. Friendly Medal.



10.

11.

Y

Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations to which you belong.

I am a member of the Harvard Clubs of Boston and New York; the
Century Association in New York; and the Metropolitan and
University Clubs in Washington, D.C. So far as I am aware,
none of these organizations is active in lobbying.

ssion: List all courts in which you have been
admitted to practice, with dates of admission and lapses if
any such memberships lapsed. Please explain the reason for
any lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

New York Court of Appeals, before the
Appellate Division of the Supreme

Court held at New York City on . . . . Dec. 22, 1964
United States District Court for

the District of Columbia SR May 19, 1967
United States District Court for

the Southern District of New York . . . Dec. 24, 1974
Supreme Court of the United States . . . Jan. 25, 1968

United States Court of Appeals for the
D.C. Circuit
First Circuit
Second Circuit
Third Circuit
Fourth Circuit
01d Fifth Circuit

. June 30, 1970
New Fifth Circuit :

Oct. 6, 1982
. July 16, 1973
June 27, 1974
March 23, 1976
Jan. 24, 1975
1981
Aug. 31, 1987
Jan. 15, 1982
Jan. 3, 1978
Sept. 8, 1987
Oct. 4, 1984
Oct. 1, 1981

Sixth Circuit
Seventh Circuit
Eighth Circuit
Ninth Circuit
Tenth Circuit
Eleventh Circuit

e ¢ s s o 8 8 o 8 s s s s
e o s o s 8 8 5 8 s 8 8w
5 s o e s 8 s s 8 s s e @
s o s s 5 8 s 5 8 e s s ®

[ad

-

~

ICC T Dec. 4, 1978
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Published Writings: List the titles, publishers, and dates of
books, articles, reports, or other published material you have
written or edited. Please supply one copy of all published
material not readily available to the Committee. Also, please
supply a copy of all speeches by you on issues involving
constitutional law or legal policy. If there were press

. reports about the speech, and they are readily available to

you, please supply them.
Writings

(1) "Justice Brandeis: The Confirmation Struggle and the
Zionist Movement," book review of Letters of Iouis D. Brandeis

= Volume JV (1916-192]1) (edited by Melvin I. Urofsky and David
W. Levy), 85 Yale Law Journal 591 (1976).

(2) "Private Standing and Pubuc Values," book review of
Joseph Vining, a e ing o
Law, 77 Michigan Law Review 503 (1979).

(3) Book review of John Hart Ely, Democracy and Distrust A
e , and Jesse H. Choper, Judicial

o . 67 Virginia

A'd
de on of
Law_Review 1251 (1981).
(4) "Requlation and Competition," book review of Stephen

Breyer, Regulation and Its Reform, 49 University of Chicago
Law Review 1098 (1982).

(5) "The Best Defense," book review of Alan M. Dershowitz, -
The Best Defense, 35 Stanford Law Review 621 (1983).

(6) Common Sense_jin Law Practice, 34 Harvard Law School
Bulletin, Spring 1983. .

(7) "Regulatory Versus Antitrust Rules, How Coherent a Mix?,"
the Conference Board Research Bulletin, 1984.

(8) "Forensic Economics," book review of Franklin M. Fisher,
John J. McGowan, and Joen E. Greenwood, Folded, Spindled, and
Mutilated: Economic Analysis and U.S. v. IBM, 77 Harvard Law
Review 835 (1984).

(9) "Memoirs in a Classical Style," tribute to Henry J.
Friendly, 133 University of Pennsylvania Law Review 1 (1984).

(10) "Truth and Consequences," book review of Franklin S.
Haiman, ech a \J F oc , Raritan, Winter
1985.
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(11) “Federal/state Jurisdiction Over Telecommunications

After Louisiana," o on
d , October 1986.

(12) "Antitrust Doctrine and the Sway of Metaphor," article,

75 Georgetown Law Journal 395 (1987).

(13) Book review-of William Twining, e of Bv ce:

Bentham and Wigmore, Raritan, Summer 1987.

Speeches

None of my speeches concerns constitutional law. As for legal
policy, the only formal, published speeches I have given for
the Antitrust Division concern (1) its amicus program and
(2) foreign private restraints on U.S. exports; and copies are
attached. The other talks I have given at bar associations
and like groups over my past three years at the Antitrust
Division were done from notes, outlines, or drafts; all
related to relatively technical antitrust or regulatory
topics; and none of them was released by the Division as a
published speech. However, one set of these brief remarks was
subsequently reprinted by the organization involved (The
Sherman Act: The First Century -- Observations, 59 Antjitrust
L.J. 131 (1990)) and a copy is attached.

Health: What is the present state of your health? List the
date of your last physical examination.

The state of my health is excellent. On January 8, 1992, I
had a general physical examination by my regular doctor.

ce: State (chronologically) any judicial offices
you have held, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

12/14/90-1/31/92 U.S. District Judge, U.S.
District Court for the District
of Columbia; the position is
appointed subject to Senate
confirmation; the jurisdiction
of the court is as provided by
Federal statute.

ons: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written; (2) a short summary of and citations for all
appellate opinions where your decisions were reversed or where
your judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional
issues, together with the citation to appellate court rulings

5
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on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

(1) Copies of ten such opinions are attached with citations
where reported. The opinions are as follows:

Washington Hospital Center Corporation v. Group
Hospitalization and Medical Services, Inc., 758 F. Supp.
750 (D.D.C. 1991)

Smith v. Ford Motor Co., C.A. No. 89-2289, D.D.C.,
March 12, 1991

Hood v. Prudential Ins. Co., 758 F. Supp. 764 (D.D.C.
1991)

Food Chemical News v. Advisory Committee on the Food and
Drug Administration, 760 F. Supp. 220 (D.D.C. 1991)

Sea Watch International v. Mosbacher, 762 F. Supp. 370
(D.D.C. 1991)

Reuben v. FDIC, 760 F. Supp. 934 (D.D.C. 1991)

European American Corp. v. SEC, C.A. No. 89-2333, D.D.C.,
July 12, 1991

West Branch Valley Flood Protection Ass'n v. Stone, C.A.
No. 91-0558, D.D.C. July 16, 1991

Fund for Animals v. Turner, C.A. No. 91-2201, D.D.C.,
Sept. 27, 1991

Kaiser v. Ramada Hotel Operating Co., C.A. No. 90-462,
Dec. 19, 1991

(2) Not applicable.
(3) Not applicable.
Public Office: State (chronologically) any public offices you
have held, other than judicial offices, including the terms of
service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for
elective public office.
None, other than as described in answer to question 6.

al eer:

a. Describe chronologically your law practice and experience
after graduation from law school including:

6
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1. whether you served as clerk to a judge, and if so,
the name of the judge, the court, and the dates of
the period you were a clerk.

I served as law clerk to Judge Henry J. Friendly, U.S.
Court of Appeals for the Second Circuit, from September
1964 to July 1965. 1 then served as law clerk to Justice
John M. Harlan, U.S. Supreme Court, from July 1965 to
July 1966.

2. whether you practiced alone, and if so, the
addresses and dates.

No.

3. the dates, names and addresses of law firms or

offices, companies or governmental agencies with
which you have been connected, and the nature of
your connection with each.

Following my second clerkship and a vacation, I joined
the law firm of Covington & Burling, now located at 1201
Pennsylvania Avenue, N.W., Washington, D.C., where I
worked as an associate from November 1966 to July 1972
when I became a partner. I continued as a partner until
October 1987 when I left the firm to join the Department
of Justice, as described immediately below.

I joined the Antitrust Division of the Department of
Justice on October 26, 1987 as Deputy Assistant Attorney
General for Regulatory Affairs and continued in that
position until September 1, 1989. From May 1, 1989 to
June 26, 1989, I also served as Acting Assistant Attorney
General in charge of the Antitrust Division. On October
1, 1989, after a one-month leave, I returned to the
Antitrust Division as Deputy Assistant Attorney General
for Policy and Legislation and continued in that post
until December 13, 1990. I was a career member of the
Senior Executive Service.

I served as U.S. District Judge for the U.S. District
Court for the District of Columbia from December 14, 1990
through January 31, 1992. From 1982 onward, I have in
most years taught antitrust law, evidence or regulated
industries on a part-time basis, primarily at Harvard Law
School. I am planning to do research at Harvard this
spring and am scheduled to teach antitrust law there in
the fall semester 1992.
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1. What has been the general character of your law
practice, dividing it into periods with dates if
its character has changed over the years?

Covington & Burling (November 1966 to October 1987): My
work at the firm was primarily litigation. It included:
(1) continuous appellate litigation in the courts of
appeals and in the Supreme Court throughout the 20 year
period; (2) preparation of several large multi-year
cases, including two antitrust cases and one securities
case, for trial in district court including extensive
discovery and motion practice (two of the three were
settled on the eve of trial); (3) three-judge district
court cases defending or assailing ICC orders during the
period before such orders became reviewable in the courts
of appeals; (4) miscellaneous other district court cases;
(5) intermittent participation in regulatory proceedings
at the ICC and FCC. As an adjunct to litigation, I also
provided extensive antitrust and regulatory advice to one
client (Norfolk Southern) and substantial regulatory
advice to another (AT&T). Although much of my litigation
involved railroad and telephone company regulation, over
the years I was involved in litigation or related advice
involving an array of other civil and administrative
matters.

Department of Justice (October 1987 to December 1990):
From October 1987 to September 1989, 1 was responsible
for supervising three of the five Washington trial
sections in the Antitrust Division. Each section
conducted investigations, grand juries, merger reviews,
and civil and criminal antitrust trials relating to the
numerous industries for which those sections were
responsible. As the supervising deputy, I reviewed
recommendations for new cases, indictments, proposed
merger cases, and major discovery efforts; worked with
the section heads and staff on issues of strategy and
policy; met with outside attorneys on major cases; and
advised the Assistant Attorney General. From May 1,
1989, to June 26, 1989, 1 was also Acting Assistant
Attorney General responsible for decisions on major
litigation and policy matters within the Division. From
October 1, 1989, to December 13, 1990, 1 supervised the
Appellate, Foreign Commerce and Legal Policy sections of
the Division, spending about equal amounts of time
supervising appeals, reviewing foreign antitrust and
trade matters, and handling antitrust legislation and
policy issues within the Division.
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Describe your typical former clients, and mention the
areas, if any, in which you have specialized.

During my period of law practice, I worked on cases for
numerous clients but much of the work fell into three
broad categories.

First, for AT&AT my activities fell into three categories:
(1) for over 15 years I represented AT&T and/or the Bell
System Operating Companies in a large number of appellate
cases usually involving review of FCC orders determining
rate or competition issues; (2) I participated in
extensive discovery and other pretrial activities over
the course of several years in two AT&T antitrust cases
each of which was settled on the eve of trial; and (3) I
provided regulatory advice incident to litigation or
potential 1litigation.

Second, for the railroad industry, I represented the
railroads for over 15 years in extensive regulatory
litigation at the ICC, in district court cases, and in
the federal appellate courts on a range of matters. The
clients were usually the principal railroads in the
United States; on some occasions I represented groups of
railroads in individual geographic regions and/or the
Association of American Railroads.

Third, for Southern Railway -- later Norfolk Southern --
I provided over many years a wide range of litigation and
advice services, including representation in
miscellaneous district court proceedings, appellate
litigation involving review of ICC orders, antitrust
advice on marketing and inter-railroad relationships, and
regulatory advice in ICC proceedings and occasional
participation in those proceedings.

The substantive areas in which I specialized in my
litigation and advice were regulated industries,
administrative law, and antitrust law.

During my period of government service in the Antitrust
Division, much of the work was supervising criminal and
civil antitrust enforcement matters in pending or
prospective district court cases. 1 also supervised
filings by the Antitrust Division with federal agencies
as part of the Division's "competitive advocacy" program.
From October 1989 to December 1990, I supervised the
appellate 1litigation within the Antitrust Division
including the Division's own cases, those in which the
Division represents certain regulatory agencies as
statutory co-respondents, and those in which it files
amicus briefs in the courts of appeals or Supreme Court.

9
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During my government service, I have recused myself from
matters involving AT&T or other former Bell System
companies, the railroads, Harvard University, and
Covington & Burling.

1. Did you appear in court frequently, occasionally,
or not at all? If the frequency of your appearance
in court varied, describe each such variance,
giving dates.

During my 20 years in private practice (1966-87), my
principal work was litigation and I appeared in court
regularly, especially after my first several years as a
young associate. Most of the appearances were in
district courts and the courts of appeals. While serving
in the Justice Department (1987-90);, I supervised
litigation on a regular basis and signed briefs and
indictments and complaints; the practice in the Antitrust
Division is that deputies ordinarily do not appear in
court, although I argued one case in March 1990.

2. What percentage of these appearances was in:

(a) federal courts;
(b) state courts of record;
(c) other courts.

Virtually 100% of my litigation appearances have been in
federal courts (or federal agencies).

3. What percentage of your litigation was

1) civil.
2) criminal.

In my private law practice, practically all of my
litigation was civil; in the Antitrust Division, a
significant number of the trial and appellate matters I
supervised were criminal (perhaps 25%), as opposed to
civil matters (perhaps 758%).

4. State the number of cases in courts of record you
tried to verdict or judgment (rather than settled),
indicating whether you were sole counsel, chief
counsel, or associate counsel.

Most of the cases that I handled in private practice were
predominantly regulatory, involving challenges to or
defense of administrative orders in three-judge district
courts or courts of appeals. Over the 20 year period, X
have been involved -- as brief writer, oral advocate or
both -- in dozens of such cases. I have been involved in

10
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various conventional district court cases, including
three large, multi-year cases (two antitrust and one
securities law); of these cases, a couple were tried and
a couple were settled after discovery and a couple were
resolved on the pleadings. 1In private practice, I would
normally have been junior counsel in the earlier years
and lead counsel in the later years. In the Justice
Department, I supervised numerous criminal and civil
cases but, in accordance with Antitrust Division
practice, I argued in court only once.

5. What percentage of these trials was

1)  Jury;
2) non-jury.

Almost all of the litigation was non-jury, although one
of the three multi-year cases which I helped to
prepare -- extensively but in a very junior capacity --
was tried to a jury; and a second one, settled on the eve
of the trial, was prepared as a jury trial.

Litigation: Describe the ten most significant litigated
matters which you personally handled. Give the citations, if
the cases were reported, and the docket number and date 1if
unreported. Give a capsule summary of the substance of each
case. Identify the party or parties whom you represented;
describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state
as to each case:

(a) the date of representation;

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co-counsel and of principal counsel for
each of the other parties.

Set forth below is the information requested for ten of the
most significant litigated matters which I personally handled.
Although the question asks for the name, address and telephone
numbers of "co-counsel and of counsel for each of the other
parties,” the typical case which I handled had a service list
at least several pages long and often I had numerous
co-counsel. Accordingly, I have listed three lawyers for
every case including at least one co-counsel and one opposing
counsel. It may also be useful to note that four of the
individual lawyers listed below appeared as my opponents (and
occasionally as allies) in a number of cases: John Ingle
representing the FCC; William Byrnes representing MCI; Roger
Wollenberg representing IBM; and Edward Merrigan representing
National Association of Recycling Industries.

11
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1. Chastain v. AT§T, 351 F.Supp 1320 (D.D.C. 1972),
401 F. Supp. 151 (D.D.C. 1975), and AT&T v. FCC, 551 F.2d
1287 (D.C.Cir. 1977). Chastain was an antitrust suit
brought against AT&T by distributors of portable mobile
telephones who claimed that certain of ATT's practices
resulted in their inability to connect their telephones
with the network and resulted in failure of the
companies. The case included the development of
evidence, including depositions and preparation of expert
witnesses, and briefing on legal issues; but it also gave
rise to unusual 1litigation involving district court
reference of certain issues to the FCC (351 F. Supp
1320), litigation of the issues before the FCC (43 F.C.C.
2d 1079), summary judgment litigation after an adverse
decision by the FCC (401 F. Supp. 151), and an appeal of
the FCC orders to the D.C. Circuit (551 F.2d 1287). The
significance of the case, in addition to being one of the
first of a string of major antitrust cases against ATT,
was the attempt to litigate and integrate into antitrust
litigation agency findings on pertinent questions and to
review those findings in a different court. In the
district court, I was the second lawyer on the case for
AT&T but was primarily responsible for managing
preparation of the district court litigation on a day to
day basis; in the court of appeals, I was the principal
author of ATT's briefs and I argued the appeal from the
FCC orders. AT&T defeated the motion for summary
judgment in the district court and, after discovery was
essentially completed, the district court case was
settled on eve of trial. 1In the case of the appeal from
the FCC oxders, which had independent adverse
consequences for ATT, review in the court of appeals
continued after the district court settlement and
resulted in reversal of the FCC orders. The dates of the
two district court decisions were December 18, 1972, and
September 30, 1975. The decision in the court of appeals
was rendered on February 1, 1977. The trial judge was
District Judge Oliver Gasch. The opinion in the court of
appeals was written by Circuit Judge Robb.

Alfred Partoll, Senior Vice president, ATT, 295
North Maple Avenue, Basking Ridge, New Jersey 07920
(201) 221-5544 was one of the co-counsel for AT&T.

Jerry S. Cohen, Cohen, Milstein & Hausfeld, 1401
New York Avenue, N.W., Suite 600, Washington, D.C.
20005 (202) 628-3500 was the opposing counsel in
the district court.

12
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John 1Ingle, Deputy Associate General Counsel,
Federal Communications Commission, 1919 M Street,
N.W. , Washington, D. C. 20554 (202) 632-7112 was
the opposing counsel in the court of appeals.

2. Vestern Coal Traffic leagque v. Unjted States,
694 F.2d 378 (5th cir. 1982), vacated, 719 F.2d 772 (Sth
Cir. 1983) (en banc), cert. denied, 466 U.S. 953 (1984).
In this case shippers challenged new requlations of the
ICC defining the "market dominant” concept, the key
statutory element in the 1986 railroad deregulation
legislation. Importantly, the ICC concluded that, in
determining market dominance, evidence of product and the
geographical competition -- in addition to "direct”
competition -- could be considered. The case was
significant because the new requlations govern all future
ICC proceedings involving challenges to rail rates. The
parties whom I represented as lead counsel were the
railroad industry. 1In the initial Fifth Circuit panel
opinion, the key requlations defended by the ICC and the
railroads were held invalid. On rehearing en banc, the
full Fifth Circuit sustained the ICC regulations and the
Supreme Court denied certiorari. My role was to act as
lead railroad counsel; to write the briefs for the
railroads with help from other lawyers both for the panel
hearing and rehearing en banc; to write the petition for
rehearing en banc; and to present oral argument before
the panel and before the en banc court in defense of the
ICC regqulations. The panel opinion was issued in
December 8, 1982, and the en banc opinion was issued
November 14, 1983. cCircuit Judge Alvin Rubin wrote the
panel opinion and Circuit Judge Johnson wrote the en banc
opinion.

James Howe, Norfolk Southern, 3 Commercial Place,
Norfolk, Virginia 23510 (804) 629-2752 was one of
my co-counsel among the railroad lawyers.

Timm M. Abendroth, Federal Energy Regulatory
Commission, 825 North Capitol Street, N.W.,
Washington, D. C. 20426 (202) 357-8174 was the
principal counsel for the ICC.

C. Michael lLoftus, Slover Loftus, 1224 17th
Street, N.W., Washington, D. C. 20036 (202)
347-7170 was the principal counsel who argued for
the shippers.

13
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3. Virginia State Corp. Commissjion v. FCC, 737 F.2d
388 (4th Cir. 1984), m. Louisi P
e ce Co sion v. , 476 U.S. 355 (1986). This

case involved a determination by the FCC that Iits
authority to determine depreciation rates for telephone
plant, and the methodology used in setting such
depreciation rates, preempted inconsistent state
regulation even with respect to the portion of telephone
plant included in the intrastate rate base. The issue
turned on the interpretation of the Communications Act of
1934 and the application of pertinent Supreme Court
preemption decisions. In the Fourth Circuit, the FCC
determination was sustained; but the Supreme Court
reversed the court of appeals and held that the FCC
lacked the preemptive authority it claimed. The matter
was significant not only because of the economic
consequences of FCC depreciation decisions but because
the case then became an important precedent in the
continuing struggle between the FCC and the state
commissions for ultimate authority over the numerous
aspects of telephone service that affect both interstate
and intrastate services. The parties whom I represented
as lead counsel were AT&T and most of the Bell Operating
Companies. I did most of the drafting of the briefs and
argued the cases in the Fourth Circuit and the Supreme
Court. The date of the court of appeals decision was
June 18, 1984, and the opinion was written by Circuit
Judge Murnaghan; the date of the Supreme Court decision
was May 27, 1986, and the opinion was written by Justice
Brennan.

Raymond Scully, Metzger, Gordon & Scully, 1275 K
Street, N.W., Washington, D.C. 20005 (202)
842-1600 was one of the co-counsel for AT&T.

John 1Ingle, Deputy Associate General Counsel,
Federal Communications Commission, 1919 M Street,
N.W., Washington, D. C. 20554 (202) 632-7112 was
lead counsel in the court of appeals for the
government.

Then Solicitor General Charles Fried, Harvard Law
School, Cambridge, Massachusetts 02138 {617)
495-4636 was the government counsel in the Supreme
Court.

Russell Cunningham, State Corporation Commission,
Room 1100, P.O. Box 1197, Richmond, Virginia 23209
(804) 786-0150 was the opposing counsel who
presented the oral argument in the court of

appeals.

14
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Lawrence Malone, New  York Public Service
Commission, Office of the General Counsel, 1l7th
Floor, 3 Empire State Plaza, Albany, New York 12223
(518) 474-8572 was the opposing counsel who
presented the oral argument in the Supreme Court.

4. h rs Actio fo] ttee v. Aberdeen &
Rockfish R.R., 4 I.C.C.2d 1 (1987), aff‘’d sub nom. LO
Shippers Action Committee v. ICC, 857 F.2d 802 (D.C. Cir.
1988), cert. denjied, 109 S.Ct. 2429 (1989). This case
involved claims by owners of covered hopper cars, who
"rent" those cars to the railroads, that the ICC should
establish new and higher rates for the use of the cars
and should award hundreds of millions of dollars in
reparations to shippers for past use. The railroad
industry arqued that the ICC should not set such rates
nor award reparations but should allow the rates to be
set by market forces. The case involved construction of
provisions in the Interstate Commerce Act and issues of
regulatory policy and economics. The case proceeded at
the ICC through the submission of written factual and
expert testimony and briefing of legal issues, and it was
then argued before the full ICC. The significance of the
case was that it established that the governing statute
permitted, and regulatory policy supported, the use of
market based rates for rental of rallroad cars owned by
private companies and shippers. My clients were the
railroad industry and my role was to act as their lead
counsel. With two of my partners and with help from
younger lawyers, I helped to formulate the railroads'
legal position, to prepare witnesses to provide written
testimony, and to brief the legal issues at the ICC. I
then presented oral argument before the ICC. Ultimately
the ICC decided in favor of the railroads and, after I
left the firm, the ICC decision was affirmed by the D.C.
Circult. The ICC decision was served on August 31, 1987,
and the court of appeals decision was issued on September
23, 1988. The opinion for the ICC was "by the Commission"
and Circuit Judge Sentelle wrote the court of' appeals
decision (argued after I left the firm).

Paul Cunningham (202) 828-1406) and Richard“Herzog
(202) 828-1413) both of Pepper Hamilton, Scheetz,
1300 19th Street, N.W., Washington, D. C. 20036
were the principal co-counsel for the railroads.

Harold E. Spencer, Belnap, Spencer, McFarland,
Genrich & Herman, 20 North Wacker Drive, Chicago,
Illinois 60606 (312) 236-0204 was the principal
opposing counsel representing the car owners.
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5. National Association of Regqulatory Utility
Commissioners v. FCC, 737 F.2d 1095 (D.C. Cir. 1984),
cert. denjed, 469 U.S. 1227 (1985). This proceeding
involved review of the FCC's orders broadly restructuring
interstate telephone rates and charges for the telephone
industry. In substance, the FCC designed a new method of
allocating the cost of providing interstate telephone
service between the local telephone companies, long
distance companies, residential users and different
classes of business users. Review in the D. C. Circuit
was sought by numerous businesses and organizations. 1In
an opinion of almost 50 pages, the court of appeals
sustained practically all the FCC determinations,
remanding on two minor issues and deferring a decision on
one other. The case established the basic pattern of
allocating interstate costs that continues today. I
originally represented AT&T and the Bell System Operating
Companies who largely supported the FCC decision; in
connection with the breakup of AT&T, which occurred
during the progress of the case, disagreement developed
on a single issue between AT&T and the newly independent
Bell Operating Companies and by agreement I continued to
represent AT&T and other counsel represented Bell
Operating Companies on the issue that divided those
parties. My role was to act as lead counsel for the
parties I represented, writing various briefs for
AT&T/BOCs and motion papers in the court of appeals. I
also presented oral argument opposing a stay request and
on the merits. The case was decided June 12, 1984, in a
per curiam opinion apparently co-authored by all three
judges: Circuit Judges Wilkey, Ruth Ginsburg, and
MacKinnon.

Judith Maynes, ATsT, 295 North Maple Avenue,
Basking Ridge, New Jersey 07920 (201) 221-8227 was
one of my co-counsel at AT&T.

John Ingle, Deputy Associate General Counsel,
Federal Communications Commission, 1919 M Street,
N.W., Washington, D.C. 20554 (202) 632-7112 was
lead counsel for the FCC.

William J. Byrnes, Haley, Bader & Potts, 2000 M
Street, N.W., Suite 600, Washington, D.C. 20036
(202) 331-0606 was ATsT's principal adversary in
the case.

6. Alameda Qil Co., v. Ideal Basic Industries, Inc.
313 F.Supp 164 (W.D. MO. 1970), 326 F.Supp 98 (D. Colo.
1971), 337 F.Supp 194 (D. Colo. 1972). This case, which
was the first large-scale District Court litigation on
which I worked, involved claims under the federal
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securities laws and fiduciary duty claims under state law
growing out of a corporate merger between lIdeal Cement .
Company and Potash Company of America. In the course of
the merger, a supposed "better deal" was allegedly
rejected by one of the merging companies; and
stockholders of that company brought suit in the district
court in Missouri which transferred the case to the
district court in cColorado. The case involved class
action, substantive law and evidentiary 4issues and
extended over a period of almost four years. After
extensive discovery, the case was tried to a jury and
then, after all the evidence had been submitted but
before the jury was charged, the district court granted
defendants' motion for a directed verdict. My firm
represented the defendants, including Ideal Basic
Industries, the surviving company in the merger. My role
was to serve as the young associate on the case: 1 did
not present the case in court but drafted pleadings and
briefs in advance of the trial, participated in discovery
and class action matters, organized documents, prepared
evidentiary memoranda, and handled miscellaneous tasks in
the courtroom during the trial. The written decision of
the District Court granting defendants motion for
directed verdict was dated January 24, 1972. The judge
who presided was then-District Judge (later Circuit
Judge) William E. Doyle of the district court in
Colorado.

William C. McClearn, Holland Hart, P.O. Box 8749,
Denver, Colorado 80201 (303) 295-8238 was
co-counsel for the defendants.

Charles Renfrew, Vice President, Chevron, 225 Bush
Street, San Francisco, California 94104 (415)
894-7700 was co-counsel for Ideal Basic Industries.

William E. Ris, Wood, Ris Hames, 1775 Sherman
Street, Denver, Colorado 80203, (303) 863-7700 was
one of the opposing counsel.

7. Perpell v, Southall Realty, 416 U.S. 360 (1974).
This case involved review by the U.S. Supreme Court of a
decision of the D.C. Court of Appeals holding that a
tenant in an eviction proceeding had no right to a jury
trial because Congress had repealed the statutory
guarantee of a jury trial in eviction cases. The issue
presented to the Supreme Court was whether the Seventh
Amendment guaranteed a right of jury trial in an eviction
proceeding. The issue turned on prior Supreme Court
precedent, the history of comparable proceedings at
common law, and federal policy relating to jury trial.

17
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At the request of the Neighborhood Legal Services
("NLSP") attorney who represented the tenant in the
District of Columbia courts, I represented the tenant as
lead counsel in the Supreme Court on a pro bono basis.
My role was to plan strategy, draft the certiorari
petition and reply and, after certiorari was granted,
draft the merits brief and the reply; these steps were
taken with the assistance of a younger lawyer and in
consultation with the NLSP lawyer. With my
encouragement, the NLSP lawyer argued the case in the
Supreme Court. The Supreme Court sustained our position,
holding that the Seventh Amendment where it applies
secures a right to a jury trial in an eviction case. The
date of the Supreme Court decision was April 24, 1974.
The opinion was written by Justice Marshall.

Norman C. Barnett, who is no longer listed in the
Washington, D. C. Martindale was my NLSP
co-counsel.

Michael Schlanger, Piper Marbury, 1200 19th
Street, N.W., Wwashington, D.C. 20036 (202)
861-3900 was the lawyer who assisted me at my firm.

Herman Miller, who 1is no 1longer 1listed in
Washington, D.C. Martindale was the opposing
counsel.

8. Computer and Communjcations Industries Ass'n. v.
FCC, 693 F.2d 198 (D.C. Cir 1982), cert. denjed, 461 U.S.
938 (1983). This case involved FCC orders establishing
a new regulatory regime addressing the provision of
computer related telecommunications services. The case
resolved a number of major legal issues including the
status of computer-related services under the
Communications Act, the FCC's authority over such
activity, and the precise protective restrictions to be
imposed on the Bell System in providing such services.
The case was significant, apart from the legal issues
noted above, because it reflected a new approach by the
FCC in the face of the coalescence of two technologies;
in place of a rigid mechanical separation, the FCC sought
to obtain the benefits of Bell System participation while
safeguarding competitors against possible abuse. I
represented AT&T as lead counsel in the litigation and
was the principal draftsman of ATT's brief in defense of
the FCC's new regime, and 1 presented oral argument in
the D.C. Circuit. The final disposition in the case was
an affirmance of the FCC's orders. The decision was
rendered on November 12, 1982 by Circuit Judge Tamm.

18



87

Alfred A. Green, 25 Saratoga Way, Short Hills, New
Jersey 07078 (201) 376-0950 was one of my
co-counsel for AT&T.

John 1Ingle, Deputy Associate General Counsel,
Federal Communications Commission, 1919 M Street,
N. W. , Washington, D. C. 20554 (202) 632-7112
represented the FCC.

Roger Wollenberg, Wilmer, Cutler Pickering, 2445 M
Street, N.W., Washington, D. C. 20037 (202)
663-6220 was counsel for IBM, a major intervenor.

9. W ailw « v, Unit A
768 F.2d 373 (D.C. Cir. 1985). For about 15 years the
rajilroad industry, the Interstate Commerce Commission,
and various representatives of recycling interests
including shippers of recyclable commodities litigated
before the District Court of the District of Columbia,
the D. C. Circuit, and the U.S. Supreme Court in a
succession of related "recyclables" cases. The cases
concerned rate level and . discrimination claims,
reparation claims and numerous other substantive and
remedial issues pertaining to railroad rates on
recyclable commodities. The litigation in the earlier
years was before three-judge district courts with direct
review in the Supreme Court. The litigation in later
years was before the D.C. Circuit. Litigation produced
at least two full scale Supreme Court decisions (412 U.S.
669 and 422 U.S. 289) as well as numerous lower court
decisions. In the cited N&W case, the railroad industry
challenged an ICC order granting reparations on the
ground that the order involved double recovery for
shippers and exceeded the ICC's statutory authority. The
case is significant primarily because it represents one
chapter in a saga of litigation in which the rules
governing railroad recyclable rates were resolved. The
parties whom I represented in this particular case were
the railroad industry; but 1 was directly involved in
most phases of this 15 year litigation, representing
either the railroad industry or territorial groups of
railroads. Together with younger lawyers I wrote the
railroads' briefs in this case in the court of appeals;
and I presented oral argqument for the railroads in the
Court of Appeals obtaining reversal of the ICC
reparations order. (I also wrote many -- probably
most -- of the railroad industry briefs during the 15
years of litigation and I argued the cases on a number of
occasions.) In the new case, the date of the decision was
July 19, 1985, and the author of the opinion was then
Circuit Judge Bork.
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James Howe, Norfolk Southern, 3 Commercial Place,
Norfolk, Virginia 23510 (804) 629-2752 was the
principal co-counsel in the case for the railroads.

Craig XKXeats, who is no longer 1listed in the
Washington, D.C. Martindale was the opposing
counsel at the ICC.

Edward L. Merrigan, 6000 Connecticut Avenue, N. W.,
Chevy Chase, Maryland 20815 (301) 656-0210 was the
principal opposing counsel for the shippers.

10. AT&T v. PCC, 836 F.2d 1386 (D.C. Cir. 1988).
This case involved a challenge by the telephone industry
to an FCC order adopting a new set of rules effectively
requiring refunds by the telephone companies whenever
they earned awards significantly in excess of their
designated rates of return. This was a major
public-utility law controversy involving claims by the
telephone companies that the new regime was
unconstitutional, was in excess of statutory authority,
and was arbitrary and capricious because it would result
in telephone companies earning less than their authorized
rate of return. The parties whom I represented as lead
counsel were the Nynex Bell Operating Companies. However,
I also acted as principal draftsman for a brief signed by
most of the Bell Operating Companies. I then presented
oral argument in the D. C. Circuit for the Bell Operating
Companies who signed the brief. The court of appeals set
aside the FCC's order although the decision may be more
significant for its guarded treatment of the telephone
companies' constitutional argument. The date of the
decision was January 22, 1988, and the per curiam opinion
was apparently authored by either Circuit Judge Mikva or
then Circuit Judge Bork; a third member of the panel
wrote separately.

Saul Fisher, Nynex Service Co., 120 Bloomingdale
Road, white Plains, New York 10605 (914) 683-2266
was the principal co-counsel for Nynex.

William Malone, Murphy & Malone, 1901 L Street,
N.W., Washington, D. C. 20036 (202) 223-5062 was
co-counsel representing another petitioning
telephone system.

John 1Ingle, Deputy Associate General Counsel,
Federal Communications Commission, 1919 M Street,
N.W., Washington, D. C. 20554 (202) 632-7112 was
principal opposing counsel.
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Legal Activities: Describe the most significant legal
activities you have pursued, including significant litigation
which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation
in this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been
waived.)

Practically all of my work in private practice related to
litigation. That has also been true during most of my tenure
in the Justice Department. The most significant
non-litigation aspect of my work in private practice was the
provision over many years to Southern Railway ~- later Norfolk
Southern -- of advice on antitrust and regulatory matters
concerning marketing, inter-railroad relationships, and like
subjects. In the Justice Department the most significant
non-litigation aspect of my work involved foreign antitrust
and trade matters involving the European Community nations and
Japan.

I1. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock options, uncompleted
contracts and other future benefits which you expect to derive
from previous business relationships, professional services,
firm memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interest.

I am a participant in the retirement plan established by my
former law firm, Covington & Burling, where I have a fully
funded account to which no further contributions are made by
the firm. Documents reflecting the character of the plan's
investments and the components of my account are attached as
Attachment A.

I also expect to be reimbursed by the firm (Covington &
Burling) for my inter-city travel expenses incurred in
participating in a moot court exercise in February 1992
(around $500).

I am also a participant, based on my one-year term at Harvard
as Visiting Professor from Law Practice, in the TIAA-CREF
retirement plan used by many universities. Documents
reflecting my account are attached as Attachment B. I am also
a participant in the federal government's Thrift Savings Plan.
A document reflecting my account is attached as Attachment C.
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Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

In government service, I have recused myself in matters
involving my former major clients -- AT&T or other former Bell
System companies and the nation's railroads -- and in matters
involving Harvard University or Covington & Burling. If
confirmed, I would maintain these recusals as to my listed
former major clients in force for 10 additional years and
would then reexamine the issue in 1light of prevailing
standards of recusal. As to Harvard University and Covington
& Burling, I would expect to continue the recusals in force
indefinitely. In other matters, I will follow prevailing
statutory and guideline requirements governing conflicts.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation, during your
service with the court? If so, explain.

I may teach courses from time to time as a lecturer at Harvard
Law School to the extent consistent with judicial
responsibilities. At present, I intend to teach a course in
antitrust law at Harvard in the fall semester 1992.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (if you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted herxe).

The financial disclosure report is attached as Attachment D.
Please complete the attached financial net worth statement in
detail (Add schedules as called for).

The financial net worth statement is attached as Attachment E.
Have you ever held a position or played a role in a political
campaign? If so, please identify the particulars of the
campaign, including the candidate, dates of the campaign, your
title and responsibilities.

No.
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, 1listing specific instances and
the amount of time devoted to each.

I have been personally responsible for two pro bono test cases
in the Supreme Court. One, described in my answer to question
18, succeeded in establishing the constitutional right to jury
trial for tenants in the District of Columbia threatened with
eviction. Pernell v. Southall Realty, 416 U.S. 360 (1974).
The other, Doe v. Delaware, 450 U.S. 382 (1981), sought to
Protect the right of indigent parents protesting attempts by
the state to terminate parental rights; although the cited
case was dismissed on procedural grounds after full briefing
and oral argument, one of the issues was relitigated and
resolved in another case with different parties not long
afterwards. Each of these cases probably involved several
hundred hours of my time and the time of one or more younger
lawyers at my firm.

In addition I have from time to time assisted other lawyers,
inside my firm and out of it, in Supreme Court test cases
involving the disadvantaged; I do not have a complete record
of such efforts but recall two examples. Orne involved
protection of refugees from alleged unfair immigration
procedures and the other involved obtaining an emergency stay
in a case involving school aid. I have no recollection of the
number of hours in such cases and the number would vary widely
from case to case.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization
which discriminates -- through either formal membership
requirements or the practical implementation of membeérship
policies? If so, list, with dates of membership. What you
have done to try to change these policies?

I do not belong to any organization that so discriminates. I
am a member of three social clubs that did in the past limit
their membership to men: the University and Metropolitan
Clubs in Washington (joined, respectively, in 1978 and 1983)
and the Century Association in New York (joined 1984). Each
has ceased to discriminate and has admitted women. In each
case, by appropriate letters and/or questionnaire ansvers
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and/or appearances at meetings, I supported the admission of
women. None of these clubs discriminates now, or did during
my period of membership, based on race or religion.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courtas? If
8o, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to
your nomination and interviews in which you participated).

I do not know whether there is a selection committee or, if
80, what it said about me. In February 1990 I was interviewed
by the Justice Department as a potential candidate for a
federal judgeship in the District of Columbia including the
U.S. Court of Appeals for the District of Columbia Circuit and
ultimately was offered and accepted appointment to the
District Court bench. In December 1991, I was advised by the
Attorney General's office that I was being considered for
possible nomination to the U.S. Court of Appeals for the First
Circuit and later 1 was asked to submit the various forms
incident to such possible nomination. Subsequently, I had the
customary interviews with the ABA and the FBI.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
interpreted as asking how you would rule on such case, issue,
or question. If so, please explain fully.

No.

Please discuss your views on the following criticism involving
"judicial activism."

The role of the Federal Jjudiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that
alleges that the judicial branch has usurped many of the
prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism" have
been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual

plaintiff as a vehicle for the imposition of far-reaching
orders extending to broad classes of individuals;
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c. A tendency by the judiciary to impose broad
affirmative duties upon governments and socliety;

d. A tendency by the Jjudiciary toward loosening
jurisdictional reguirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an administrator with
continuing oversight responsibilities.

As a descriptive matter, I think it is probably true that
the last thirty years have seen an increase (and perhaps
recently a diminution) in the attitudes or
characteristics described in paragraphs a-e. This is at
best an impressionistic judgment and, to put it in
perspective, it is worth remembering that "Jjudicial
activism" has waxed and waned -- and appeared in
different forms -- over the course of American judicial
history.

Given the doctrine of judicial review on constitutional
questions, interaction between the judicial branch and
the executive and legislative branches is inevitable.
Nevertheless, in interpreting the Constitution the
judiciary does pronounce upon its own authority vis-a-vis
the other branches of government. Accordingly, the
judiciary has a special responsibility to safeqguard the
constitutional principle of separation of powers and to
exercise self-discipline in defining and exercising
Judicial authority.

Ultimately, I believe that different attitudes toward
judicial intervention are called for by different
circumstances. Merely as examples, I would expect a
Judge to be highly deferential toward legislative
language and intent in construing a statute and to be
deliberately protective of constitutional rights when
applying the Pirst Amendment.

The lower federal-court judges who to me have represented
the ideal -- such as Judges L. Hand, Friendly, Weinfeld,
and Gignoux -- have varied in their philosophies but all
of them possessed a devotion to craftsmanship, a desire
to derive order from complexity, and a great deal of
common sense. It is these qualities, rather than any
general predisposition on standing questions or remedies
involving continuing judicial oversight, that seem to me
to produce fine judges.
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ATTACHMENT A
March 1992

My interest in the Covington & Burling retirement
plan is reflected in three sets of investments. One portion
is invested in contracts with Northwestern National Life Ins.
Co. and Transamerica Life & Annuity Co. that guarantee annual
fixed interest payments; a second portion is invested in
federal government securities managed by the Vanguard Group,
Inc., through its Vanguard Money Market Reserve-U.S. Treasury
portfolio; and the remaining portion is invested in four funds
managed by four managers: Dietche & Field Advisors, Eagle
Asset Management, Gulf Investment Management, and Hudson
Capital Advisors. I have no information regarding specific
investments made by the separately managed funds, but I am
advised that the plan is widely diversified within the meaning
of Mr. Nebeker's letter of June 23, 1988, to Ms. Sposato.

This advice is premised on the understanding that the holdings
of the four funds are aggregated for purposes of applying the
percentage limitations to the portfolio. The latest currently
available statement is dated February 1, 1992, and is

attached.
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Annuity
Benefits
Report

AmacHnent B

For year ending December 31, 1991

Retiremert Annuilty

01000
{77 Jotarsccumuistion

Dec. 31, :‘m‘" Dec. 31, 1"”7
3, 975. 89 ‘§9,799.78
CREF _
TOCK 10, 967 27 14,293 07
MOL—TAL = '31'9‘—_0. 987.27 §14,283.07_
TOTAL TIAA +CRE $19, 963. 26 $24,092,86
# you have questions, call 1 800 $42-2778,
of write 10 us.
n.Of Your first yesr's Ir ' 10 6% rate of return until retirement |
H 1o adiitions] promiume 5re peie
TIAA Income
Swndard Method $2, 274
Qraded Method 1,485
Total CREF Income $2, 158
Total TIAA +CREF Income 54, 29
Using TIAA Stancwrd Method
or Total TIAA+CREF income 3, 620
Using TIAA Graded Method
This Sasresion & hy o in ot TIAA

& i davad on your 1991 your-end - an
asumed 6% raw o f raturn, and on the folloving
axum ptiont:

Your anauity smring age: 65 Years

Assuity smrting dese: December 1, 2004

Iacome optics: One-life annuity with
10-yesr guaranieed period

Dividead scale for 1992 dividend scale for

Swusdard Method: peyout sanuites

See reverse side for more informetion.

Sasnderd Mothed - your TIAA Income includes a coatrac-
dividend as

1scome will 5 , if the di ds or
Please note, are aot g d
Gendod Mothed - your TIAA income includes the contrac-

tually guaraseed amount but osly a portion of the dividend.
The rest of the dividend is reisveswed--in effect, buying
additional futare income. As a result. payments under this
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Premium Assumption:

Ourmotdsmdiunthupundtc i w0 these ities were susp d or di i in 1991 or carlier.
dingly. 0o yeariy premi are for future years,
lustration of Lirst yoar’s annuity Jncome using sitemate rates of retum iy E
In calculating your first year's umuivy nwumc oo '.?:um we have assumed 3 6% annual raic of return on vour accumulations and
future premiums. This assumption covers now until your anauity income begins. The table below shows tbe results
if other rases of rerurn were used instead. All aher assumptions remain the same. These ill are not g
TiAA iti b © credit s 3% inwerest rate (0n MOKt CONMTAcs). 50 1O estimales are slmwn in the 0% column.

Ifno.ddltlaulprwnklmmpdd your first year’s estimated income is:

Annual rew of rewsn
0% 3% 9% 12%

TIAA Income

Standard Method ns $1,635 $3,170 $4, 412

Graded Method n/a 1, 014 2, 098 2,975
Total CREF income $1,015 $1, 487 $3, 090 $4, 388

Total TIAA+CREF income $3, 122 $6, 260 §8, 800

Using TIAA Standerd Method
or Total TIAA+CREF income $2, 501 $6, 188 $7, 363

Using TIAA Graded Method

[For your information . * . B
- You will receive one Aanuity Benefits Report for each set of TIAA-CREF anouities you own,
- Your accumulations may be paid as preretirement death benefits. If you die before ing your ©

lifetime retirement income (or other benefits permi
1 your beneficiary under the options svailable.

« We have the right I correct any clerical errors in this report.

- These anouities do not provide for loans and cannot be assigned.

d by your employer’s plag), the jons would be paysble
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AfTaCemenT o

FINANCIAL DISCLOSURE REPORT  Hifaiid. ity

13 v.8.C.a. App. 0, $4101-112)

&4

1. Pecesn Bupertisg {Last nase, first, middle iaitial) | 2. Court ar Orgamizaties 3. Date of Mapacrt
Boudin, Michael [NMI} U.S. Court of Appeals for th¢
First Circuit March 23, 1
4. Titla (Arttole III J indiosts active of 3. Raport Type (check A 'Late type) 6. Baparting Pariod
Bt et gyt S s | Y e 3727792 [Jan. 1, 1991~

U.S. Circuit Judge Kimvar et _riem 7o 1,1992

7. Chambare or O Asdress
Langdell Hall 158 [NOTE: Please address correspondence to
Harvard Law School me at: 8l Irving Street
Cambridge, MA 02138 Cambridge, MA 02138
DMPORTANT NOTERS: m&mwmmmummum
checking the NONE box for sach section whers yos have 80 reportable information. Sign on last page.

|. POSITIONS. (Reporting tndividual only; see pp. 78 of Instructions.)

POSMION NAME OF ORGANIZATION/ENTITY
D NONE (S0 repertahie peeitisns)
Lecturer on Law Harvard Law School
Member of the Council American Law Institute
LILALE U: AW "H. DUUULI Bl LiUST
Co-executor and co-trustee established under his will

. AGREEMENTS. (Reporting individusl oaly: sec p. 89 of Instructions.)
RAIE EARTIES AND TERMS

D NONE (5o repertanle agrommmta)

Lecturer on Law - Tentative aqreement to teach antitrust course at Rarvard
Law School -- Fall 1392

Beneficiary - Vested pension plan account at former law firm - Covington

& Burling

lIl. NON-INVESTMENT INCOME. (Reporting individus! and spoase; s pp. 9-12 of Instructions.)

DRAIE SQURCE AND TXYE GROSS INCOME
(Hoaoraria only) (yours, pot spouse’s)
D NONE (5 repartabls ssa-isvestmsat inesse)
' Lectureship at Harvard Law School $19,450
2
veren $.97,500
e Covington & Burling 3
—— -
hing salaries (S)
agva 1%:13::510. gPrel= ok(ro alties (S) $ ==
— Harvard University Press book roy: X

Honoraria (S) - see attached list $ --
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Rats of Parees Departing Bate of Ropert
FINANCIAL DISCLOSURE REPORT (cont'd)
Boudin, Michael 3/23/92

IV. REIMBURSEMENTS and GIFTS -~ transportation, lodging, food, entertainment.
Ak Rt~ g g e A WO RS e

HIALE RESCRIPTION

D HONE 5 st reperisils misierssssis or gifts)
! Exempt

OTHER GIFTS sl cticals °(S)° and *(DC)" %0
v G_—'H:;:np:u‘, 4 _"'.,"—, s-»tﬁ’sul-gg—.)
EURCE DESCRIFTION YALUE
D NONE (s s reperiahis gifts)
. Exempt s
= $
3
$
‘ s
V1. LIABILITIES. aﬂmanuwm“mm responsibls
g "D for ..g".,
Pt e Tl g o R T L5 T, e
SREDITOR DRESCRIFTION YALUE CODE*
D NONE  (#e ropewtable 1iadilitiss)
'Plynouth Mortgage Co., Hyannis, MA Blanket mortgage on N
) summer home and separate
rantal P £ P MQ.
. Mass. (S)

£30,001 ta 3100, 000 M = §100,001 t» §239,000
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I-d'“w Date of Repart

Boudin, Michael 3/23/92

Vil INV_ESTMENTS andlngsllzsq ' income, value, transactions. (Inclmdes these of spouse

B, €. D.
- —Fad
gﬁm (L ¢ §) ()] TH gth I w0t emamgt Trem dlacTasare 1
[T w8 o v ks ily, | T &
Pivem *(X)® a pa— - g y 3 -§ ,* | onthd hl;gl:ﬁ-
SEmsmsm e e R S R e )
NONE repactadle
D llsnll,-.u-;-, - Exempt Exempt
1
Pension Plan:see note 1 F) int.| o T
iTIAA-CREE Retirement
3 Plan Bl int. | K T
st AmqriganRypx Bline. [ x| =
TISt American BanhK
{Savings) Al int.} g T
)
Bay Bank (Savings) A| int. | J T
0 ats
Mut. Fund 3 Ej div.| N T
TPrudential Bacne Tax
Free Bon Bldiv.| L T
m&“‘ﬂatﬂx 58}153“” Bl nt. | x |
. agy.
Auth Bonds A{ int. ] J T
10 QakIland, Calif. New
int. ]l X I
' Ohio State Bonds
{zad a) Al int N/A
5 Oregon State Bonds Al int.| K T
B Philadelphia, PA New
Puhlic Hsg. Bands Bl int X T
14
Virginia State Bonds Al int. ]| g T
oungstown, o New
c H Aut! ndd Af int. | J T
14 Merrill Lynch Cash
D) aiv. 1 x T
17
!Sﬁﬁiﬂvgmsn@x?tultl Ej div. I M T
1t rairfax Cty, Virginia
. Clint. 1l K T
1
oE0°RERRENINNBER®S:  fw/a[wa M| &
isconsin State Bonds ' C| int. | K T
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Name of Peswsn Mapactisg

Boudin, Michael

bate of Mepurt

3/23/92

Vil lhﬂlEE;TlﬁEﬂiT!i

depandant childran; see pp. 18-27 of

TRUSTS - income, vaiue, transactions. * (laciedes thess of spomse

e

mmefis=,
ERER

t1)
=t ‘

S a ».
at end Trassastioss durisg reparting parisd
Ut ensapt

8y} EH T
itu o)

i

F | R R

NONE (2¢ reporradie
lesmme, atests, er
tremmasticas )

1 TIAA-CREF Retirement

3 Plan (S} D int. I N | T
Hsddétegks MBcB°3%2) |2 {rent|o | &
[T PErsONAl resyaence
(part rental)
X 81 Irving Street
5 MA _(S) D ent Q E
Peitadngs: (Eéc“i'&ﬁh
[X-Tental)s lee note L]
. C lrent o] E
FIR8. A% Tl!5in§i}175) Aftne, fa |
[§ PIOovIgent SIVINGE BX
Boston, MA (savings) (§) C lint. N |T
% Coolldge Bank, Cam-
s &
Checking) (S & DCS) Ajint. T [T

o o of o | o o ¢ o &
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Bame of Persen Repecting ate of Rapart

FEANCIAL DINCLOSURE RBPOKT|(dsat <) Boudin, Michael 3/23/92

ADDITIONAL INFORMATION or EXPLANATIONS. (isicate part of Repert)

IX. CERTIFICATION.

Ia with the p of 28 US.C. § 455 and of Advisory Opision No. 57 of the Advisory Commitiee oa
J.wmmmamma-ywnmummammmm ldldnmper!ommy.djwiﬂmq
fenction in any litigation during the period covered by this report in whick I, mry spowse, or my minor or dependent children
had s financial interest, os defised in Canon 3C(3)(c), in the outcome of such litigation.

1 certify that all information givea sbove (| wy spouse and minor or dependent childrea,
umhmmmmmmmmaqwmwmm:qwhumwu
withheld becawse it met applicable

T @ L4 _—

1 further certify that cerned facome from outside of gifts which have beea
P are in P with the p olSU.&(‘.AnppJ lsoxu.-q.susc.imsmlmm
regulations.
s ™MD Rosl - Dawe _Clash 24, M2

NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILLS TO FILE THIS REPORT
MAY BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.CA APP. 6, § 104, AND 18 US.C. § 1001.)

FILING INSTRUCTIONS:
Mall signed original aad 3 additional copies to: Juticial Ethics Commitiee
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AO-10
ATTACHMENT TO PART III
MICHAEL BOUDIN

REPORT DATED MARCH 23, 1992

Spouse's honoraria

1991
washburn Law School
NYU Law School
Columbia Law School

1992
Creighton University
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AO-10
ATTACHMENT TO PART VII
MICHAEL BOUDIN
REPORT DATED MARCH 23, 1992

Note 1: My interest in the Covington & Burling
retirement plan is reflected in three sets of investments. One
portion is invested in contracts with Northwestern National
Life Ins. Co. and Transamerica Life & Annuity Co. that
guarantee annual fixed interest payments; a second portion is
invested in federal government securities managed by the
vanguard Group, Inc., through its Vanguard Money Market
Reserve -- U.S. Treasury portfolio; and the remaining portion
is invested by four managers: Dietche & Field Advisors, Gagle
Asset Management, Gulf Investments Management, and Hudson
Capital Advisors. I have no information regarding specific
investments made by the separ;tely arranged funds, but I am
advised that the plan is widely diversified within the meaning
of Mr. Nebeker's letter of June 23, 1988, to Ms. Sposato.

This advise is premised on the understanding that the holdings
of the four funds are aggregated for purposes of applying the

percentage limitations to the portfolio.
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AO-10
ATTACHMENT TO PART VI1
MICHAEL BOUDIN
REPORT DATED MARCH 23, 1992

Note 2: I am co-executor for the estate of my late
father, Leonard B. Boudin, and co-trustee of the trust
established under his will. My father died on November 24,
1989, the will was admitted to probate on March 1, 1990, and
the court issued letters of trusteeship on March 9, 1930. The
trust has not yet been funded but is to be funded out of the
estate pursuant to a formula set forth in the will. I am
advised that the trust is to be funded in an amount between
$550,000 and $600,000. The assets of the estate, other than
cash or cash receivables, are: 200 shares of common stock of
Biogin, Inc.; 50 shares of common stock of Automatic Data
Processing; 400 shares of stock of Codicorp; and one--half
tenant-in-common interests in two pleces of residential
property, one located on Long Island and the other in New York
City. 1In addition to being a co-trustee of the trust, I have
a one-third remainder interest in the trust, contingent upon
my surviving my mother, and the trustees have discretion to
pay income and principal to any of several beneficiaries,

including me.
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AO-10
ATTACHMENT TO PART VII
MICHAEL BOUDIN

REPORT DATED MARCH 23, 1992

Note 3: The Wellfleet, Mass. rental house is 11 Ocean
View Drive; and it is located on Ocean View Drive at Cahoon
Hollow Road and is the only house whose driveway is at this
intersection.

Note 4: The Wellfleet, Mass. summer residence is 2 Cliff
Road; and it is reached by proceeding from Ocean View Drive
down Priscilla Road, turning right at the dead end onto Cliff

Road, and proceeding to the last house on that road.
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ATTACHMENT E

FINANCIAL STATEMENT
NET WORTH
Provide s complstae, current fi ial ast worth which iteenises in detail all assets (including bank accounts, resl

late, ities, trusts, and other i dings) sll iabilities (including debix, morigages, loans, and other fnancial
obligations) of yourself, your spouse, snd other i di bers of your houssbold.
ASSETS LIABLITIES
Cash on hand ead in banks s | t4 Notes paysbls 1o banks — secarsd
US Government securitios — add Notes peyabls 10 banks - unsecured
ache’alo
Listed securities — 8dd achedule 9 | 303 Notes paysbls 1o relatives
Usli ios — add schod: Notes payable 1 others
Amounts snd notes receivable; Accousts and bills dus
Duws from relstives and frisnds Uspaid income tex
Dus from others Other mapaid tax and interest
Doubtial Real astate morigages payabls — add
schelale (341 | 000y
Real ostate owned — add schedule 2 200 ] 000 Chattel mortgages and other Beas
payable
Real estats morigages receivable Other dobtn — ltemine:
Astoe and other personal property 2 | 000
Caah valus - life insuraces
Other aasets — jtomize: 1] 457 |6
Total habilities (341 | 00
Net worth {Total assets) s 120 861
Total sesets s 120 | 861 Total liabilities and net worth 4 ™ %1
CONTINGENT UAMLITES CGENERAL, BEFORMATION
As suds ker or Ars any assots plodged? No
(Add schodule)
On loases or contracts
Lagal Claisns Are you defeadant in any suites or
logal actions? No
Provision for Federal Income Tax
Other npecial dobt Have you ever tsken benkrupicy? No
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1. gash on Hand and in Banks

Michael Boudin
First American Bank

Savings
Checking

Bay Bank

Cash on hand

Martha Field

Cape Cod Bank

Coolidge Bank & Trust Co.
Provident Savings

Gabriel Field
Coolidge Bank & Trust Co.

Lucas Fileld
Coolidge Bank & Trust Co.

TOTAL

$ 5,432
16,973

669
500

500
500
302,000

150

—130
$326,874

3/17/92 MB estim.
2/25/92 statement

3/9/92 statement

est. per MB 1/6/92

est. per MF 3/10/92
est. per MF 3/10/92
est. per MF 3/10/92

est. per MF 3/10/92

est. per NF 3/10/92
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2, Listed and Unlisted Securities

¥ichsel Boudin

The attached Merrill Lynch (as of 2/28/92) and
Prudential Bache (2/29/92) statements list my bonds, bond
funds, and money market accounts. For purposes of the main
form I have treated bonds, bond funds, money market accounts,
and any cash balances as listed securities.
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$5,057

$1,319
819,390

819,866

$303,297

CMA o v

02/01/92 TO 02/28/92

Equity Quantity

Statemend Period
Bymbdal

age
b OF 9

[

102-30-3816

Taxpayer Mo,

APNGO  O7.000%APNO1 09

ILLINOIS 8T -

OEC86 06.600XDECOT 11

SUBTOTAL

Investment Description

2814 OUMBARTON AVE NW

ﬁlmllll-neh
MA MICHAEL BOUD!IN
Investments/Continued
4UNICIPAL SONOS

T05-%6880

Account No.
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5 J |38s¢e
2 figs
i

$18,538,08
$800,096.20

2 MBIA INSUREQ

S .000TFEB IS 98
INVEST TRUST

6 . 4OOSFEROT 99

sT

g ]
& BEEL
e g EEEE
¥ gk PlEEEE
£ 5
§e§§ g
813 |3 |-
et e |§| e

Februasry 1992

ONTINUEO ON MEXT PAGE
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Cash snd CMA

CMA e

Quantity

Statement Periad
02/D1/92 TD 02/28/92

Page
102-30-3818 SOF 9
Description

Taxpayer No.

Daily Account ActivityIContinued
I

MR MECHAEL BOUDIN
2818 DUMBARTON AVE MW

K serrlignes

Account No.
705-46880

121

$18,008.87
$18,839.28

n

nnnnnnnnnnnnnn

hhhhh

NTERE
NTERES
NTERES
NTERES
NTERES
E DIVIDENG
DIVIDEND

February 1992

Balance
@ $1.00/Shere

$15,409.00
gu.su.oo
17,039.00

$1,130
$300

@ $1.00Shere

Number of Fund Shares

Ciesing Balance

BOUGHT
BOUGHT

CONTINUED ON NEXT PAGE

CMA Tax-Exempt Fund Activity Details
Jalance Chenge

o02/29
12/01
12/08
/28

uete of
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3. Real E e ned

Michael Boudin
2814 Dumbarton Avenue, N.W. $ 400,000 MB est. 3/17/92

artha eld

81 Irving Street, 800,000 MF est. 3/10/92
Cambridge, MA
(residence; partly rented)

2 Cliff Road, Wellfleet, MA 500,000 MF est. 3/10/92
(summer residence;
rented sometimes)

11 Ocean View Drive, 500,000 MF est. 3/10/92
Wellfleet, MA
(rental property)

TOTAL $2,200,000

60-251 0 - 93 — 5



4, ut an

Michael Boudin

VW Cabriolet
Household effects and

other personal property

Martha Field

Toyota Van
VW Golf
Household effects and
other personal property

TOTAL

124

her Per:

$ 8,000
50,000

26,000
8,000

100,000
$182,000

al Propert

B 8

5 H5

est.

est.

est.
est.

est.

3/17/92
3/17/92

3/10/92
3/10/92

3/10/92



Michael Boudin

5.

Covington & Burling

pension plen

TIAA-CREF
pension plan

Government TSP
pension plan

Share of trust as
on following

Martha Field

TIAA-CREF
pension plan

TOTAL

account

account

account

described
page

account

125

$ 957,607
24,093
1,984

200,000

254,000

$1,437,684

2/1/92 statement

12/31/91 statement

10/31/91 statement

MF est. 1/6/92
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March 1992

I am a co-executor for the estate of my late father,
Leonard B. Boudin, and co-trustee of the trust established under
his will. My father died on November 24, 1989, the will was
admitted to probate on March 1, 1990, and the court issued
letters of trusteeship on March 9, 1990. The trust has not yet
been funded but is to be funded out of the estate pursuant to a
formula set forth in the will. I am advised that the trust is
likely to be funded in an amount between $550,000 and $600,000.

The assets of the estate, other than cash or cash
receivables, are: 200 shares of common stock of Biogin, Inc.; 50
shares of common stock of Automatic Data Processing; 400 shares
of stock of Codicorp; and one-half tenant-in-common interests in
two pleces of residential property, one located on Long Island

and the other in New York City.
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6. Real Estate Mortgages Payable

Martha Fjield

Mortgage on 81 Irving Street $ 97,000 MF est. 3/10/92

payable to Harvard University

Mortgage covering both 244,000 MF est. 3/10/92

Wellfleet houses payable
to Plymouth Mortgage Co.

TOTAL $341,000
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81 Irving Street
Cambridge, Mass. 02138

April 10, 1992 '

Judicial Ethics Committee
Administrative Office of the U.S. Courts
Washington, D.C. 20544

Dear Sir:

In reviewing my financial records, I have just
discovered that some municipal bonds were inadvertently omitted
from my initial AO-10 filed March 24, 1992, when I was
nominated as Circuit Judge for the First Circuit.

The omitted bonds are of the same character as my
other, reported municipal bonds and were in fact disclosed in
other public filings including my final 1990 Executive Branch
public financial disclosure report which I filed with your
office on February 14, 1991, for information purposes.

In accordance with the amendments instruction, I am
enclosing an original and three copies of an additional part
VII page to be associated with my March 24, 1992, page as an
amendment; a copy of this letter accompanies each copy of the
new page.

There are four other minor corrections on the first
part VII page of the previously filed report: the B(1l)
"income" codes for items 7, 13 and 20 are C, A and B
respectively (instead of B, B and C); and the Prudential Bache
Tax Free Bond Fund in item 7 is properly named Prudential Bache
Tax Free Money Fund. Finally, the nomination date of the first
page should be 3/20/92 instead of 3/27/92 -- a typographical
error.

Sincerely yours,

(g N oo i I

Michael Boudin
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Eams of Persoa Raportlag

Boudin, Michael

Cate ot Esport
3/23/92
mended 4/10/

Vit INVESTMENTS and TRUSTS - income, value, transactions. (laciudes iose of spouse
dent childrep; see pp. 18-27 of l.ns tructions.)
5. c. 0.
Desors; !l— of Amsats Trcome Ozxome vales
{ dacd: trusat aseets) durl at and of Trassaotioas during reporting perlod
s apaT A oiie ol T
'zm a3 a9, peripthreiesl
lw::;utqsm_g( 1) {2) 1) [£1} 1) 1L pot” axempt trow discioests
Ermalde 12028 vaiee | séy:lens, (S| ) I8 gmatlly ¢
Plase “(X)® affac each azmet Ameoy al:; Valee;| mathod, £," | omtad value, | eatsg ﬁr. * xz.
saempl SLom pristy disolosisad 1Y R iR ol KA BT -t ey = Bastice
D NONE _tsa sopartan: EXEMPT| EXEMPT
tramsactions)
P "
Connecticut State(ggyds B {1ne. Ik ™
2
Virginia State Bonds (0})B {Int. |K T
3
Wisconsin State Bonds(9g)B {Int. |K T
bregon State Bonds (99){ B |Int. |K T
)
California State Bondg,| B jInt. |K T
Rhode Island State ﬁggd; B |Int. }IK T
Faxrfax, Va. Bonds (06) B |Int. |K T
California State Bopds B |Int. |K T
()
Maryland State Bonds (03} B {Int, |K T
ﬁaryland State Bonds(04) B | Int. |K T
11
New Jersey State Bongds,| B | Int. |K T
Wisconsin State Bon?aa) B |Int. |K by
1)
Fairfax, Va. Bonds (09)] B |Int. (K T
ie
Illinois State Bonds(ll) B {Int. [ K T
15
16
17
1
19
20

$+41,001 to 32,500
=390,001 to 3100 000

C'.’.!Ol !n 3,000

D=$5,001 to §13,000

: i%ﬁ"?ﬁtm—h“m%r’-“mrm—

¥-Casb/Hariat

~N
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I. BIOGRAPRICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
ANSWER: Jerome B. Simandle

Address: List current place of residence and office
address (es) .

ANSWER: Home: 320 Westover Road
Moorestown, NJ 08057

Office: Room 320
U. S. Post Office & Courthouse
401 Market Street
Camden, NJ 08101-0888

Date and place of birth.
ANSWER: April 29, 1949 at Binghamton, New York

Marital Status (include maiden name of wife, or husband's
name). List spouse's occupation, employer's name and business
address(es) .

ANSWER: Married to Jane Darton, who is self-employed as a
Licensed Psychologist in private practice as sole
proprietor of Jane Darton, M.Ed., 1627 Waverly
St., Philadelphia, PA 19146

: List each college and law school you have attended,
including dates of attendance, degrees received, and dates
degrees were granted.

ANSWER: Princeton University
Princeton, NJ
Attended: Sept. 1967 to June 1971
Degree: B.S. in Engineering, magna cum
laude (1971)

International Graduate School

University of Stockholm, Sweden
Attended: August 1974 to June 1975
Diploma: Dip. Soc. Sci. (1975)

University of Pennsylvania Law School
Philadelphia, PA
Attended: Aug. 1972 to May 1976
(except one year leave of absence for
1974-75 fellowship at University of
Stockholm, Sweden)
Degree: J.D. (1976)
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: List (by year) all business or professional
corporations, companies, firms or other enterprises,
partnerships, institutions and organizations, nonprofit or
otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since
graduation from college.

ANSWER: 1971-1972 - Management Trainee
U. S. General Services Administration
Regional Office
McCormack Post Office & Courthouse
Boston, MA 02109
[Temporarily assigned to:
Economic Stabilization Program
Internal Revenue Service
JFK Federal Building
Boston, MA 02203}

Summer 1973- Summer Legal Intern
University of Pennsylvania Law School
Government Policy Research Unit
3400 Chestnut Street
Philadelphia, PA 19104

Summer 1974- Summer Associate
Sullivan & Cromwell
125 Broad Street
New York, NY 10005

Summer 1975- Summer Legal Intern
Public Citizen Litigation Group
2000 P Street, N.W.
washington, D.C. 20036

1976-1978 - Law Clerk to Honorable John F. Gerry
U. S. District Judge (now Chief Judge)
U. S. District Court for the District
of New Jersey
Camden, New Jersey 08101

1978-1983 - Assistant United States Attorney
for the District of New Jersey
U. S. Attorney's Office, Newark ('78-'79)
U. S. Attorney's Office, Trenton
(*79~'83)

1983-Present - United States Magistrate Judge
U. S. District Court for the District
of New Jersey
Camden, New Jersey 08101
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Military Service: Have you had any military service? 1If so,
give particulars, including the dates, branch of service, rank
or rate, serial number and type of discharge received.

ANSWER: None.

W : List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would ke of interest to the Committee.

ANSWER: (1) Graduated from Princeton University magna cum
laude in 1971.

(2) Selected to University of Pennsylvania Law Reviev
in 1973; served as an associate editor in 1973-74
and as an editor in 1975-76.

(3) Selected by Rotary Foundation as a Rotary
International Fellow for one year graduate study
abroad, University of Stockholm, Sweden, 1974-75.

(4) Received Edwin R. Keedy Award at graduation from
University of Pennsylvania Law School, 1976, for
"most scholarly contribution to the Law Review"

(5) Received Department of Justice Special Achievenent
Award for "sustained superior performance,"™ as an
Assistant U. S. Attorney in 1982-83.

(6) Selected as an original judicial member of Lawyers
Advisory Committee for the Dis:rict of New Jersey,
1983, by former Chief Judge Clarkson S. Fisher,
and continuing to the present.
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11.

12.

138

: List all bar associations, legal or
judicial-related committees or conferences of which you are or
have been a member and give the titles and dates of any offices
which you have held in such groups.

ANSWER: American Bar Association
Federal Magistrate Judges Association
Nev Jersey State Bar Association
Camnden County Bar Association
Camden American Inn of Court
== A founding member, 1987
L Master, 1987 to present
-=- Program Chairman, 1990 to present
Judicial Conference of the United States,
Committee on Court Administration and
Case Management
-- Member, 1991 to present
Lawyers Advisory Committee for the District of
New Jersey
== Judicial Member, 1983 to present

Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations to which you belong.

ANSWER: ABA and Federal Magistrate Judges Association have
been active ir lobbying, but I
have played no lobbying role.

Other organization memberships:
Philadelphia Orchestra Association
Moorestown (N.J.) Historical Society

Court Admission: List all courts in which you have been
admitted to practice, with dates of admission and lapses if any
such memberships lapsed. Please explain the reason for any
lapse of membership. Give the same information for
administrative bodies which require special admission to
practice.

ANSWER: Supreme Court of New Jersey (December, 1978)
[continuous active status)
Supreme Court of Pennsylvania (May, 1977)
{active status through 1983, then inactive status
due to full time judicial position)

Published Writings: List the titles, publishers, and dates of
books, articles, reports and other published material you have
written or edited. Please supply one copy of all published
material not readily avajilable to the Committee. Also, pleass
supply a copy of all speeches by you on issues involving
constitutional law or legal policy. If there were press
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reports about the speech, and they are readily available to
you, please supply thenm.

ANSWER: Published Writings

(1)

(2)

(3)

(4)

(5)

(6)

(7)

Ccmment, "The EPA's Power to Establish National
Effluent Limitations for Existing wWater Pollution
Sources,"

125 U.Pa.L.Rey, 120 (1976)

{attached at Tab 12(1))

Jerome B. Simandle, "Judicial Management of Multi-
Party Hazardous Waste Cases," reprinted in ALI-
ABA

; at 135-150 (Washington, D.C., 1987)
{attached at Tab 12(2)]

Stanley S. Brotman & Jerome B. Simandle,
"Superfund Case Management and Settlement
Processes," reprinted in ALI-ABA, Hazardous
Wastes, Superfund., and Toxic Substances, 175-192
(Washington, D.C., 1988) (attached at Tab 12(3)])

Jerome B. Simandle, "Common Discovery Problems and
How to Solve Them," reprinted in New Jersey
Institute for Continuing Legal Bducation, Seminar:
Federal Court Practice at 207-236 (New Brunswick,
N.J., 1989) (attached at Tab 12(4)]

Jerome B. Simandle, "Elements of Title 42, United
States Code, Section 1983," in New Jersey
Inst@tute for Continuing Legal Education, Seminar:

(New Brunswick, NJ, June, 1991) [attached at Tab
12(5))

Jerome B. Simandle, "Resolving Multi-Party
Hazardous Waste Litigation,"

2 vYillanova Env, L.J., 111-141 (1991) (attached at
Tab 12(6)])

Jerome B. Simandle, "Chapter 10: Pretrial
Management and Arbitration,” in New Jersey
Institute for Continuing Legal Education, New

2k
(New Brunswick, N.J., January, 1992)
{attached at Tab 12(7))
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14.

15.

1356

Texts of Speeches:

(8) "A View from the Bench: Roles of Counsel and
Court in Resolving Superfund Litigation,® National
Conference of the Information Network for
Superfund Settlements (Philadelphia, Pa., April
1991) [attached at Tab 12(8))

(9) Symposium Panelist: ®Alternative Methods of
Resolving Environmental Disputes,® reported in 2
1-55 (1991) [attached at Tab
12(9}))

Note: I am aware of no press reports about these speeches.

: What is the present state of your health? List the
date of your last physical examination.

ANSWER: Excellent. January 7, 1992 and April 2, 1992.

: State (chronologically) any judicial offices
you have held, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

ANSWER: United States Magistrate Judge
United States District Court for the District
of New Jersey

August 11, 1983 to present date.
Appointed by the Court, 1983 for eight-year term.
Unanimously reappointed by the Coust, 1991,

for a second eight-year term.
Limitations on Magistrate Judge's jurisdiction are
contained in 28 U.S.C. § 636. Magistrates in District
of New Jersey are used to the full extent permitted by
the Constitution and laws, see General Rule 40A
(D.N.J.), including conducting trials (jury and non-
jury) in civil cases and criminal cases by consent of
the parties. Magistrates conduct virtually all
pretrial case management and determination of non-
dispositive matters in this District Court.

: If you are or have been a judge, provide: (1)
citations for the ten most significant opinions you have
written: (2) a short summary of and citations for all appellate
opinions where your decisions were reversed or where your
judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional issues,
together with the citation to appellate court rulings on such
opinions. 1If any of the opinions listed were not officially
reported, please provide copies of the opinions.



ANSWER:

(1)
(1)

(2)

(3)

(4)

(5)

(6)

(7)

186

citations of ten cases:

105 F.R.D. 49 (D.N.J. 1985) (proportionnlity
of discovery in Title VII employment
discrimination case)

’
128 F.R.D. 619 (D.N.J. 1989) (imposing Rule
11 sanctions for frivolous motion)

Johnston Development Group, Inc. v. Carpenters

130 F.R.D. 348 ZD.N.J. 1990) (availability of
deposition of opposing attorney)

Public Service Enterprise Group, Inc. v,

’
130 F.R.D. 543 (D.N.J. 1690) (discovery in
complex litigation concerning management of
nuclear generating station)

-~

133 F.R.D. 465 (D.N.J. 1930), aff'd, 133
F.R.D. 463 (D.N.J. 1990) (amending pleadings:
delay)

Magjistrate for the Republic and canton of Geneva.
etc,

'132 F.R.D. 622 (D.N.J. 1990) (international
judicial assistance)

4
134 F.R.D. 83 (D.N.J. 1990), aff'd, 134
F.R.D. 77 (D.N.J. 1991) (attorney ethics
interpreting Rule 4.2 of the Rules of
Professional Conduct regarding contact
between attorney and corporate adversary's
former employees) [{later adopted by the
American Bar Association's Formal Opinion 91-
359 (March 22, 1991), entitled, "Contact With
Former Employee of Adverse Corporate Party,"
resolving split of authorities]
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(8; S&ﬂ&g_9x_Hs!_1:z:gx_ng2nx:mgn&_gl_inxixgnngnSal

(9)

(10)

(2)

(3)

138 F. R D. 421 (D. N J. 1991) (liaison counsel
fees in complex litigation; power of court to
manage multiple-party litigation through
designated liaison counsel)

F. Supp. ___, 1991 WL

United States v, King,
273884, 1991 U.S. Dist. Lexis 18601

(D.N.J. 1991) (federal criminal jurisdiction
under Assimilated Crimes Act); no appeal;

Menatsagan Melikian v, Anthony Corradetti, et

r
civil No. 84-3480(SSB) (R:2port and
Recommendation filed June 1, 1989); adopted
as Opinion of the Court by Order of June 23,
1989) (J. Brotman); aff'd, 893 F.2d 1330 (3d
Ccir. 1990) (Judgment Order) {example of
imposing dispositive sanction for litigation
abuse) (attached at Tab 15(1))

Opinions reversed or criticized on appeal:

No opinion has been reversed or criticized on
appeal by a District Judge or by the U. S. Court
of Appeals for the Third Circuit. =

1986 Westlaw 8845 (D.N.J. 1986); no

appeal.

(2) G-69 v. Degnan, 130 F.R.D.
326 & 339 (D.N.J. 1990);: case
settled.

(3) Brock v. Gerace, 110 F.R.D. 58

(D.N.J. 1986); case settled.

132 F.R.D. 624 (D.N.J. 1990), aff'd,
132 F.R.D. 622 (D.N.J. 1990).



16. Public office:
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(5) i ’
Mag. No. 89-1089J-01 (unpublished
opinion filed July 11, 1990)
[attached at Tab 15(2)); no appeal
after conviction.

(6) Jola PBronstein v, Harbor Linen Services,
civil No. 88-5074(G) (unpublished
opinion filed Oct. 1, 1991) [attached
at Tab 15(3)]; no appeal.

State (chronologically) any public offices you

have held, other than judicial offices, including the terms of
service and whether such positions were elected or appointed.
State (chronologically) any unsuccessful candidacies for
elective public office.

ANSWER: None.

17. lega) Career:

a. Describe chronologically your law practice and
experience after graduation from law school including:

1.

whether you served as clerk to a judge, and
if so, the name of the juige, the court, and
the dates of the period you were a clerk;

ANSWER: Law Clerk to Honorable John F. Gerry
U. S. District Judge (now Chief
Judge)
U. S. District Court for the
District of New Jersey
Sept. 1976 to Sept. 1978

whether you practiced alone, and if so, the
addresses and dates;

ANSWER: None.

the dates, names and addresses of law firms
or offices, companies or governmental

agencies with which you have been connected,
and the nature of your ccanection with each;

ANSWER: Assistant U. S. Attorney
United States Attorney's Office for
the District of New
Jersey
September 1978 to August 1983:
Newark, NJ (1978-79):
Trenton, NJ (1979-83);
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[was also Attorney in Charge,
April 1982 to August 1983)

United States Magistrate Judge

U. S. District Court for the
District of New Jersey

Camden, New Jersey

August 1983 to present

What has been the general character of your law
practice, dividing it into periods with dates if
its character has changed over the years?

ANSWER: As an Assistant U. S. Attorney, I
represented the United States, its
agencies, officers and employees in
affirmative and defensive civil
litigation in the feceral courts.

My experience covered a broad
spectrum of torts (with particular
emphasis on medical malpractice, swine
flu immunization, products liability,
radiation exposure), civil rights, labor
law, commercial (contracts, bankruptcy,
tax), constitutional torts (Bivens-type
actions), environmental, judicial review
of federal administrative action (Social
Security Act, Freedom of Information Act,
National Housing Act and many other major
federal programs) condemnations and
forfeitures. My work encompassed class
actions, multi-district litigation, and
representation of multiple plaintiffs and
defendants in non-jury and jury matters.

I also prepared and argued all
appeals from my cases, in addition to
other appeals occasionally assigned to
me, before the U. S. Court of Appeals for
the Third Circuit.

I also prosecuted several criminal
cases and appeared regularly on criminal
pretrial and post-conviction matters.

I began in the Newark Office in
1978, and was transferred to the Trenton
Office in 1979 where I remained until
becoming a U. S. Magistrate in Camden in
August 1983. In April, 1982, I became
the Attorney-in-charge supervising the
other attorneys and staff in Trenton.
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Describe your typical former clients, and mentior
the areas, if any, in which you have specialized.

ANSWER:

My clients were the United States, its
agencies, officers ard employees. Areas
of specialization and typical clients
included personal injury (U. S. Postal
Service), judicial review of
administrative action (Department of
Health and Human Services, Department of
the Interior, Department of
Transportation), medical malpractice
(Veterans Administration), employment
discrimination (Department of the Army) ,
constitutional torts (Federal Bureau of
Investigation), and
commercial/tax/bankruptcy matters
(Internal Revenue Service, Small Busines
Administration).

Did you appear in court frequently, occasionally,
or not at all? 1If the frequency of your
appearance in court varied, describe each such
variance, giving dates.

ANSWER:

Frequently, I believe I appeared before
every active Judge of the Third Circuit,
and each District Judge, Magistrate and
Bankruptcy Judge in the District of New
Jersey.

what percentage of these appearances was in:
(a) federal courts;
(b) state courts of record:
(c) other courts.

ANSWER:

1) Federal courts - Trial and Appellate - 95%
2) State Courts of record - 5%
3) Other Courts - g None

wWhat percentage of your litigation was:
(a) civil;
(b) criminal. V!

ANSWER:

1) Civil - Trial and Appellate - 95%
2) Criminal - 5%
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4. State the number of cases in courts of record you
tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.

ANSWER: Approximately 12. Sole counsel or lead
counsel in all.

S. wWhat percentage of these trials was:
(a) Jury:
(b) non=-jury.

ANSWER: a) Jury - 8%
b) Non-jury - 92%

: Describe the ten most significant litigated

Litigation

matters which you personally handled. Give the citations, if
the cases were reported, and the docket number and date if
unreported. Give a capsule summary of the substance of each

case.

Identify the party or parties whom you represented;

describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state as
to each case:

(a)
(b)

(c)

ANSWER:

(1)

the date of representation:

the name of the court and the name of the judge or
judges before whom the case was litigated; and -
The individual name, addresses, and telephone numbers
of co-counsel and of principal counsel for ®ach of the
other parties.

Stich v, United States, 565 F. Supp. 1096 (D.N.J.
1983), aff'd, 730 F.2d 115 (3d Cir. 1984), gert.
denied, 469 U. S. 917 (1984).

The national swine flu imaunization program
gave rise to 44 cases in New Jarsey alone, and
more than 1,000 cases nationally, brought by
persons allegedly injured by receiving the
vaccination. Of these, the Stich case was one of
the most important because it tested the
nationwide defensive policy and position of the
Public Health Service and Department of Justice in
such matters, namely, that only one disease or
condition, called Guillain-Barre Syndrome (GBS)
could have been caused by the vaccine in some
persons. The plaintiff, Miriam Stich, developed a
devastating neurological disease soon after being
immunized, losing almost all mental and physical
faculties. Her doctors and experts attempted to
identify it as GBS. We took the position that the
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condition was caused instead by a viral
encephalitis. After 40-plus days of trial, mostly
consisting of expert testimony, in which I wvas the
trial attorney, the court largely adopted my
proposed findings of fact and conclusions of law

in a lengthy opinion, finding that plaintiftf's
disease was not GBS and that the immunization dia
not cause her illness. My prooosed findings of
fact and conclusions of law wetre about 200 pages
long. I did pot handle the appeal because I had
been selected as U. S. Magistrate by that time.

The significance of this trial is three-fold:
(1) it was probably the longes: non-jury trial in
this court in recent memory; (2) the complex
issues and the sophisticated tactics of
plaintiff's trial team required mastery of
experts' views at the outer limits of neurological
and epidemiological research:; and (3) the result
had national significance to the United States'
defense of post-immunization cases.

a) Dates of Trial - Intermittent through
1981 - 1982.

b) United States District Court for the
District of New Jersey, before the
Honorable Harold A. Ackerman, U.S.D.J. at
Trenton.

c) Opposing Counsel:

Louis Drazin, Esquire (deceased)

Dennis Drazin, Esquire

Drazin & Warshaw
25 Reckless Place
Red Bank, NJ 07701 o
(908) 747-3730

4

Supervisory Counsel:
Jeffrey Axelrad, Esquire
Director, Torts Branch
Civil pivision

U. S. Department of Justice
washington, D.C. 20530
(202) 724-9875

(2) Hovsons, Inc, v. Secretary of the Interior, 519 F.
Supp. 434 (D.N.J. 1981), aff'd, 711 F.2d 1208 (3d Cir.
1983).

In 1980, Congress passed the Pinelands
Protection Act creating a million-acre national
preserve in southern New Jersey. This case
challenged the constitutionality of the Act and
the Secretary's decisions made under the Act. My
role as the sole trial counsel was to assemble the
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extensive administrative record and to advocate
the defendant's position in complex motion
practice and at the hearing. The District court
upheld the Secretary's decisions. I also briefed
and argued the successful appeil before the Third
circuit.

The significance of the Hovsons case lies in
the upholding of a federal statute for
comprehensive land management through state-
determined regulation, controls and compensation
for landowners, in a unique and fragile
environment.

a) Dates of hearing - 1981
b) U. S. District court for the District of
New Jersey, before the Honorable Anne E.
Thompson, U.S.D.J., at Trenton.
c) Opposing Counsel:
Robert V. Paschon, Esjuire
Paschon & Feurey
1005 Hooper Avenue
Toms River, NJ 08753
(908) 341-3900

Counsel for Co-Defendant
State of New Jersey:
Richard Hluchan, Esquire
(formerly Deputy Attorney General for
State of New Jersey)
Levin & Hluchan
1200 Laurel Oak Road
Voorhees, NJ 08043
(609) 627-855S

(3) Glougester County Concerned Citizens v. Goldschmidt,
533 F. Supp. 1222 (D.N.J. 1982)

This case under the National Environmental
Policy Act (NEPA) challenged federal approval for
design and construction of Route 55, a major new
superhighway in southern New Jersey.” As the sole
attorney representing the Secrztary of
Transportation, my function was to assemble the
lengthy administrative record, including the
augmentation of the record of the agency's
environmental impact statement (EIS). I prepared
all briefs and arguments. This EIS was prepared
or. a voluntary remand to take new developments
into account. Upon review of the voluminous
record, the court affirmed the Secretary and the
highway's construction was completed.

a) Date of Hearing - 1982
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b) U. S. District Court for the District of
New Jersey, before the Honorable John r.
Gerry, U.S.D.J., at Camden.

c) Opposing Counsel:

Wayne Partenheimer, Esquire
498 North Kings Highway
Cherry Hill, NJ 08034

(609) 795-2485

, 605 F.2d 1199 (34

Cir. 1979) {judgment order)

In August of 1978, a netional postel strike
began in northern New Jersey mail fecilities.
Several weeks before I joined the U. S. Attorney's
office, my predecessors obtaired a preliminary
injunction against dozens of s:riking postal
workers before the Honorable Frederick B. Lacey,
in Newark, and the postal strike was blocked.
Judge lLacey's oral opinion was unreported. 1 vas
assigned to handle the briefing and argument upon
the appeal before the Third Circuit. The issues
included the constitutionality of the provisions
of federal law precluding strikes by postal
workers, as well as the sufficiency of procedures
leading to the injunction and the scope of the
injunction. After argument, the Third Circuit
upheld the anti-strike injunction by entry of a
judgment order, affirming that employees of the
federal government do not have a right to strike.

a) Date of Hearing - 1979
b) U. S. Court of Appeals for the Third
Circuit.
c) Adversary Counsel:
David Kairys, Esquire:
Kairys & Rudofsky
924 Chestnut Street
Philadelphie, PA 19107
(215) 925-4400

Supervising co-counsel:
Susan P. Engelman, Esquire
(former Deputy Chief, Civil Division)
Vice President, Environmental Health and
Safety Affairs
Hoechst Celanese Corp.
Bridgewater, NJ
(908) 231-4479
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(5)
, Civil No. 83-1130 (SSB)
[unpublished])

Manufacturers of weapons are precluded from
selling guns capable of automatic fire (machine-
guns) without a special license. In this case, I
was the trial counsel defendirq the decision of
the Bureau of Alcohol, Tobacco and Firearms to
preclude the plaintiff from the manufacture and
sale of a firearm capable of automatic fire with a
slight modification. After the trial, the court
agreed that a weapon readily convertible to
automatic fire is the equivalent of a machine-gun,
banned by the statute. The court upheld the
administrative injunction against further
manufacture and sale of the weapon.

a) Date of trial - 1983
b) U. S. District Court of the District of
New Jersey, before the Honorable Stanley
S. Brotman, U.S.D.J., in Camden.
c) Opposing Counsel:
Glenn P. Callahan, Esquire
Callahan, Delaney & O'Brien
Suite 210 Lake Drive East
Cherry Hill, NJ 02002 -
(609) 482-2900
{Note: Mr. Callahan is currently
President of the Camden County Bar
Ass'n)

(6) Possessky v, National Flood Insurers Ass'n, 507 F.
Supp. 913 (D.N.J. 1981)

The claimant sought coverage and payment
under a policy of flood insurance underwritten by
the defendant National Flood Insurers Association.
1 removed the case from the state court, obtained
substitution of the proper feceral defendant, and
moved to dismiss for lack of jurisdiction.
Although the program is federally funded, there
was a split of authority whether it is a function
of the sovereign and whether Congress waived
sovereign immunity to permit tae courts to have
jurisdiction in such suits.

The court found that the federal court has
exclusive jurisdiction in such matters under 42
U.S.C. §4072, granting my motion for dismissal
since the original complaint had been filed in the
state court and the federal court derived no
jurisdiction upon removal.
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The case's significance lies in establishing
the principle that the sovereign has waived its
immunity in flood insurance claims only where the
claimant complies with the claims requirements of
the regulations and statute and files suit in a
timely manner in the federal court having
exclusive jurisdiction.

a) Date of hearing - 1981
b) U. S. District Court for the District of
New Jersey, before the Honorable
Dickinson R. Debevoise, U.S.D.J., in
Trenton.
c) Opposing Counsel:
George B. Espositc, Esquire
147 West End Avenue
Box 697
Somerville, NJ 08876
(809) 725-5404

(7) W v , Civil No. 78~
0314 (GSB) [unpublished]
Personal injury cases under the Federal Tort

Claims Act constituted a significant portion of
the caseload. I defended the U. S. Postal Service
against a slip-and-fall claim. Through the
client's investigative efforts, eyewitness
testimony demonstrated that the accident could not
have happened where the plaintiff claimed.
Plaintiff fell on the street, and not on postal
property. The credibility of the plaintiff was
undermined, and the non-jury trial resulted in
judgment in favor of my client.

Although the case is rather ordinary, its
significance lies in confirming the decision to
offer no settlement in a non-maritorious case. Of
such "no-pay" cases, each one chat I tried
resulted in a verdict of no cause for action.

a) Trial Date: July 10, 1979
b) U. S. District Court for the District of
New Jersey, before Honorable Robert E.
Cowen, U. S. Magistrate (by consent)
[Judge Cowen now sits on the Third
Circuit Court of Appeals], in Trenton.
c) Opposing Counsel:
Dennis Drazin, Esquire
Drazin & Warshaw
25 Reckless Place
Red Bank, NJ 0770%
(908) 747-3730
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., 564 F.
347 (D.N.J. 1983)

Oon behalf of the U. S. Bureau of Alcohol,
Tobacco and Firearms, I sought and won forfeiture
of a vehicle used to transport illegal firearms to
an undercover deal, notwithstzaiding the innocent
owner defense claimed by the vehicle's lienholder.
Summary judgment of forfeiture was granted despite
strenuous opposition. The court held that the
claimant had failed to perfect his lien upon the
automobile, which was ordered forfeited to the
United States. I was trial counsel who prepared
and argued the government's case, but there was no
trial.

The result may be significant because it
confirmed the availability of summary judgment in
forfeiture cases, even when opposition is
presented, when issues of title and ownership are
raised.

a) Date of hearing - 1983
b) U. S. District Court for the District of
New Jersey, before tha Honorable John W,
Bissell, U.S.D.J., in Trenton.
c) Opponent: (for Claimant Szostek)
Milton Diamond, Esquire
1 Kettle Creek Rozd
Freehold, NJ 0772¢
(908) 432-3979 ~

v , Civil No. 81~

1369 (AET) (unpublished])

The plaintiff in this personal injury case
claimed that my client, the Postal Service, was
negligent when a postal driver hit plaintiff and
her vehicle as she was emerging from her parked
car. The reconstruction of the accident was
inconclusive, and the case was tried by me before
the court sitting without a jury.

From the real evidence, including the
vehicle's door itself, the court found in my
client's favor, noting that the postal driver was
not traveling too close to the line of parked cars
and that the plaintiff's negligence barred
recovery.

The case demonstrates that a moving vehicle
can have an accident with a parked car (opening
its door) yet not have the preponderance of
negligence, and also that the real evidence (the
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argle of impact of the crumpled door) can be a
powerful tool for impeachment.

a) Date of trial - 1983
b) U. S. District court for the District of
New Jersey, before the Honorable Anne E.
Thompson, U.S.D.J., at Trenton.
c) Opponent:
Robert J. Foley, Esquire
1124 Route 202
Raritan, NJ 08869
(908) 722-5992

(10) Delores Steinke v, United States, Civil No. 81-
2348 (JFG) [unpublished])

This case arose from an accident at Fort Dix, New
Jersey, in which the plaintiff clained that the
defendant failed to properly maintain a floor, causing
plaintiff to fall and injure herself rather severely.

I was the trial attorney in this two-day non-jury
case, representing the defendant. Trhe case turned on
testimony of plaintiff's expert witness, as well as
plaintiff's own credibility. The court found in favor
of defendant, no cause for action, in Findings of Fact
and Conclusions of Law filed May 16, 1983. No appeal
was taken.

a) Date of trial - March 8-9, 1983
b) United States District Court for the District
of New Jersey, before the Honorable John F.
Gerry, U.S.D.J., at Camden.
c) opposing Counsel:
Frederick S. Schofield, 3rd, Esquire
4276 Harbor Beach Blvd.
Brigantine, NJ 08230
(609) 266=-4700

Legal Activities: Describe the most significant legal
activities you have pursued, including sigritzcant litigation
which did not progress to trial or legal matcters that did not
involve litigation. Describe the nature of your participation
in this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been
waived.)

ANSWER: The most significant challenge I have faced arises
from my experiences as the case management and
settlement judge of four complex multi-party cases
invelving remediation of Superfund sites. The U.
S. District Court for the District of New Jersey
probably has as many Superfund sites in litigation
as any federal court in this nation. Four such
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cases before me in Camden involve sites that are
among the top twelve -(12) on the EPA's National
Priorities List. These Superfund cases have been
my responsibility to manage as the Magistrate
Judge in Camden, under the authority assigned by
the District Judges.

My task has been to manage these cases that
involve hundreds of potentially responsible
parties from which the Government demands a remedy
or the funding of a remedial plan to clean up the
landfills. These Superfund cases challenge the
objectives of speedy, just and efficient
resolution of disputes. I have attempted to apply
creativity and orderliness to streamline the
litigation and settlement processes, recognizing
that the standard procedures for federal
litigation would poorly serve the interests of the
litigants and the public.

This type of case was new during the past
decade, and little prior guidance exists. The
concept of a megatrial involving hundreds of
attorneys grew unthinkable, and new methods
energed for managing the litigation toward a
negotiated resolution. I have developed a model
for managing multi-party complex cases, about
which I have written and lectured. These four
cases are described briefly:

(1) United states v, Price, Civil No. 80-4104
A settlement was achiesved among all 50
parties creating a fund of $17,150,000 in
1987 to pay for the Gouvernment's remedial
plan for Price's Pit in Atlantic County,
New Jersey. This was the first major
settlement under the 1986 Superfund
amendments, and the case is closed.

(2)

, Civil No. 84-0152
This case has about 500 parties who are
alleged to be potentially responsible for
the disposal of hazardous substances at
the GEMS Landfill in Gloucester Township.
A significant number of the parties
engaged in a court- supervised settlement
process, resulting in (a) the design and
acceptance of the remedy for the
landfill, and (b) the funding of a $32
million trust in 1989 to design and
construct the major piase of the remedy,
which is nearing completion. The case
remains open as final phase negotiations
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begin and litigation ie continuing. The
management of this cezse is described by
Judge Brotman in State v. GEMS, Inc., 719
F. Supp. 325 (D.N.J. 1989).

'n:_cmnx civil
85-4386

The Lipari Landfill, ‘in Mantua Township,
is the top-ranked Supertund site on the
National Priorities List. Intensive
court-supervised efforts to resolve the
presently outstanding issues in this case
among the major participants are nearing
completion. In 1989, the achievement of
a settlement ending the case for the ten
(10) so-called de minimis parties,
creating a $3 million fund, was the first
such settlement negotiated under the
current Superfund statute. The de

settlement was approved by Chief
Judge Gerry in
Baas Company, 721 F. Supp. 666 (D.N.J.
1989) .

amer, Civil Nos. 89-

4340 & 89-4380

The most ambitious settlement effort,
among more than 200 parties, is governed
by a settlement protocol drafted by the
parties' representatives defining the
court-supervised alternate dispute
resolution process. These parties are
collecting and analyzing the data
necessary to achieve an allocation of
potential liability with the aid of
outside technical consultants. This
process that can speed a fair resolution
and markedly cut transaction coets when
compared with standard litigation of a
complex case. Litigation continues on a
parallel track among the relatively few
parties choosing not to participate in
the settlement process.
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to derive
from previous business relationships, professional services,
firm memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interest.

ANSWER: Refund of past contributions to Civil Service
Retirement System, totaling approximately
$18,769.27, upon resignation from position of U.
S. Magistrate Judge upon taking oath as U. S.
District Judge.

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories of
litigation and financial arrangements that are likely to
present potential conflicts-of-interest during your initial
service in the position to which you have been nominated.

ANSWER: If any future circumstances should present a
potential conflict of interest, I would resolve it
as in the past during my tenure as United States
Magistrate Judge by rigorous application of the
Ethics in Government Act and the Canons of
Judicial Conduct, and by consulting the
interpretive guidance provided by the Judicial
Conference of the United States. There have been
no categories of cases presenting potential
conflicts during my eight years as a federal
officer, and I would anticipate no change. 1In
rare instances when immediate Yamily members are
personally acquainted with parties to litigation,
I have recused myself and will continue to do so.

Do you have any plans, commitments, or agreaements to pursue

outside employment, with or without compensation, during your

service with the court? If so, explain.

ANSWER: No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar year, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more. (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here.)
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ANSWER: Financial Disclosure Report for period January 1,
1991 to March 31, 1992 (dated April 3, 1992) is
attached.

Please complete the attached financial net wvorth statement in
detail. (Add schedules as called for).

ANSWER: Financial Net Worth Statement and
Schedules are attached.

Have you ever held a position or played a role in a political
campaign? Jf £0, please identify the particulars of the
campaign, including the candidate, dates of the campaign, your
title and responsibilities.

ANSWER: No. I have been precluded from political activity
as a federal employee since 1976 under applicable
law.
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the American Bar
Association's Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.™ Describe what you have done to
fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

ANSWER:

I have participated extensively in continuing
legal education activities for the benetfit of
bench, bar and law students.

For example, I have instructed other judges
in seminars by the Federal Judicial Center and the
New Jersey State Judicial Collage.

I have been a frequent speaker at seminars
sponsored by the American Bar Association, New
Jersey State Bar Association and New Jersey
Institute for Continuing Legal Education. These
lectures and panels for lawyers have examined
topics such as environmental law, complex case
management, civil rights litigation, and pretrial
discovery.

I have taught as a guest speaker at various
colleges and law schools and have annually served
as a judge in moot court competitions of law
schools. Such teaching of young lawyers also
occurs at the monthly meetings of the Camden
American Inn of Court, for which I am program
chairman, teaching young lawyers about trial
techniques, ethics and professionalism.

Also, I served as the Equal Employment
Opportunity Coordinator, U. S. Bankruptcy Court
for the District of New Jersey, from 1983-1988. I
collected data and forwarded our District's annual
compliance review report to the Administrative
Office of the U, 8. Courts in Washington. I would
have been the hearing officer in the event of
complaints, but no complaint was received during
my tenure.

Also, to assist pro se litigants and less
experienced attorneys in federal civil practice, I
authored a practical handbook in 1983, revised
biannually and distributed frea of charge,
entitled "Basic Elements of Civil Practice in
Canden Vicinage" (rev. ed. 1991, with Hon. Joel B.
Rosen) [attached at Tab III(1)].
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The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge to
hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization
which discriminates -- through either formal membership
requirements or the practical implementation of membership
policies? 1If so, list, with dates of membership. Wwhat you
have done to try to change these policies?

ANSWER: I have not belonged to such an organization.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts? If
so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning tec ernd (including the circumstances which led to your
nomination and interviews in which you participated).

ANSWER: There is no such selection commission in the
District of New Jersey. My experience in the
judicial selection process began in 1990 when
several attorneys, federal judges and persons
active in political life encouraged me to seek
appointment as the successor to the Honorable
Stanley S. Brotman, in Camden, when Judge Brotman
assumed senior status effective in April, 1990. I
was interviewed at the U. S. Justice Department
for the first time in late April of 1990. I
learned that the interviews went well, but that I
hzd not been selected by August of 1990. Renewed
efforts on my behalf started waen three new
judgeships were created for the District of New
Jersey under the 1990 legislation. I participated
in interviews with four Members of Congress from
New Jersey in the Fall of 1991, and a second round
of interviews at the Department of Justice in
December of 1991. On December 20, 1991, the
Department of Justice informed me that I was the
candidate for nomination to the unfilled
judgeship.

Thereafter, 1 participated in the interview
incident to the routine PBI background
investigation with the Special Agent assigned to
coordinate the investigation on December 27, 1991,
and in the interview incident to the American Bar
Association investigation with the Circuit
Representative on Pebruary 14,.1992.

Has anyone involved in the process of selecting you as a
judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
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interpreted as asking how you would rule on such case, issue,
or question? If so, please explain fully.

ANSWER: No. .

Please discuss your views on the following criticism involving
"judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that
alleges that the judicial branch has usurped many of the
prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism” have
been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual
plaintiff as a vehicle for the impcsition of far-
reaching orders extending to broad classes of
individuals;

c. A tendency by the judiciary to impose broad,
affirmative duties upon governments and society:;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon other
institutions in the manner of an administrator with
continuing oversight responsibilities.

ANSWER: Federal courts have the constitutional
responsibility to decide cases and controversies,
that is, to adjudicate disputes that are properly
within the limited jurisdiction of the courts.
Judges must be restrained in their exercise of
this authority and resist any cendency toward
broadening jurisdiction beyond that fixed by
Congress. This restraint upon judicial power
springs from constitutional underpinnings and from
the self-restraint of judges, whose mission is to
interpret the law and to apply it to the facts
developed in the adversarial process. Courts
should, for example, avoid reaching issues of
constitutional dimension if not necessary to the
decision of the pending matter.

60-251 O - Q3 — A
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Judicial restraint also serves to protect the
irdependence of the judicial branch. Judges do
nct make the laws, nor do they execute the populer
will. Judicial independence, constitutionally
promoted by life tenure, is best served and
protected by judges who strive to address the
matters framed within the case before them rather
than the problems of society at large. Indeed,
the acceptance of judicial decisions rests upon
the litigants' assured knowledge that the court is
impartial and not motivated by causes beyond the
courtroom.

Judicial adherence to precedent and interpretation
of the plain meaning of statutory commands also
builds confidence in the integcity of judicial
decisionmaking. Judicial interpretation of a body
of law should not change according to the
personalities or philosophies of the judicial
officers, nor of the parties before them.
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U. S. District Court
SIMANDLE, JEROME B. District of New Jersey hpril 3, 1992
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L. S. District Judge
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P. O. Box 888
Camden, NJ 08101-0888
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l. AGREEMENTS. (Reponing individual only see p. 89 of lastructions.)
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FINANCIAL DISCLOSURE REPORT (coar'd)
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FINANCIAL DISCLOSURE REPORT (coat'd) Ly Mo =

Vill. ADDITIONAL INFORMATION or EXPLANATIONS. (tndicase pert of Report)
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1a with the of 28 US.C. § 455 and of Advisory Opinion No. 57 of the Advisory Commitiee o
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NET WORTH
JEROME 3. SIMANDLE & JANE DARTON
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(Continued)
FINANCIAL STATEMENT
Schedules
fieal Zstate Owned
(1) Sesidence: 320 Jestover Road
Moorestown, NJ 0B057 3300,000.00
{2) Rental Froperty: 322 Jest ilain Street
Moorestown, NJ 08057 125,000,00
(3) J. Darton Office (Rowhouse):
1627 “laverly Street
Philadelphia, PA 19146 128,000.00
Totadl 3533,000,00
feal Zstate Mortsazes Tayable
(1) above: leritor  ortgage
3001 iiarket Street -- 1 llest
Philadelphia, PA 19104-2818 3104,811.44

(2) aoove: Farmers & liechanics Savings
Sunset & Salem Roads
Burlington, NJ 08016 24,200.00

(3) above:r Source One iitge., Serv. Corp.
(formerly Fireman's Fund Mtge. Corp.)
27555 Tarmington Road
Farmington Hills, MI 482334-3357 53,000,00

Total $162,011.44

Other Liablilities Cwed

In addition to the Real Zstate Mortgages, above,
the following automobile loan is outstanding, on
which payments are current:

Pirst Fidelity Bank, N.A., Seth Jersey
Installment Loan Dept.

P. 0. 3o0x 1349

3urlington, NJ 08016 34,600,00

Total $4,600.00
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I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used.)
Richard George Kopf

Address: List current place of residence and office
address(es).

Residence:
9455 Pauline St.
Omaha, NE 68124

Office:

215 N. 17th St.
P. O. Box 457
Omaha, NE 68101

Date and place of birth.

Toledo, Ohio
December 1, 1946

:  (include maiden name of wife, or husband's
name). List spouse's occupation, employer's name and business
address(es).

Widower. My wife, whose maiden name was Verdella (NMI) Blank,
died December 26, 1986.

I am engaged to marry Ms. Joan K. Stofferson, nee Wagoner.
She is not presently employed full time. She works part-time
for Hillis & Company, 230 N. 7th, Lincoln, NE 68508, and Coy
Marketing, 380 Bruce Dr., Lincoln, NE 68510.

9 List each college and law school you have
attended, including dates of attendance, degrees received, and
dates degrees were granted.

University of Nebraska at Kearney, then known as Kearney State
College, 1965-1969, B.A. (May, 1969); University of Nebraska
College of Law, 1969-~1972, J.D. (May, 1972) (with
distinction).

3 List (by year) all business or
professional corporations, companies, firms, or other
enterprises, partnerships, institutions and organizations,
nonprofit or otherwise, including firms, with which you were
connected as an officer, director, partner, proprietor, or
employee since graduation from college.
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The Honorable Donald R. Ross, Senior United States Circuit
Judge, Eighth Circuit Court of Appeals, May, 1972, through
January, 1974.

From February, 1574, until my appointment as a United States
magistrate judge in February, 1987, I practiced with the firm
of Cook, Kopf & Doyle, P. O. Box 100, Lexington, NE 68850, now
known as Cook, Wightman & Doyle.

From February 1987, until the present, I have been a full-time
United States magistrate judge for the District of Nebraska.

: Have you had any military service? 1If so,
give particulars, including the dates, branch of service, rank
or rate, serial number and type of discharge received.

No.

3 List any scholarships, fellowships,
honorary degrees, and honorary society memberships that you
believe would be of interest to the Committee.

While at Kearney State College, now known as the University
of Nebraska at Kearney, I was elected president of the student
body, voted outstanding senior man by the faculty, and voted
a member of Who's Who in American Colleges and Universities
by the faculty.

While at the University of Nebraska Colleqge of Law, I was
awarded a three-year, full-tuition scholarship by the Nebraska
Board of Regents. I was selected by the faculty as a member
of the Order of the Coif and the Order of the Barristers. I
was a member and editor of the Nebraska Law Review. I
graduated in the top 5.5 percent of my class at the University
of Nebraska College of Law, and received my degree "with
distinction.” I was a member of the winning team in the Allen
Moot Court Competition and coauthor of the best brief therein.
I was a member of the winning team in the Regional National
Moot Court Competition of the Association of the Bar of the
City of New York. Our team won the best brief award, and I
won the best oral argument award from the American College of
Trial Lawyers. I competed in the National Moot Court
competition of the Association of the Bar of the City of New
York.

I received a commendation in the form of a resolution of
the 88th Legislature, Second Session, of the State of
Nebraska, in appreciation for legal service to the Special
Commonwealth Committee and the Legislature of the State of
Nebraska.

-d=-
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Every two years the Nebraska State Bar Association surveys
members of the Bar Association who must be members in order
to practice law in the State of Nabraska. Tha purpoae of this
survay is to datermina whather or not 3judges should be
retained in office. In 1988 my retention parcantage was 95.7
percent, and in 1990 my retantion percentage was 96.0 percent.
(See tab 11.)

Baxr Associations: List all bar associations, legal or
judicial-related committees or conferences of which you are
or have been a member and give the titles and dates of any
offices which you have held in such groups.

Fellow, Nebraska State Bar Foundation in 1989. President,
Dawson County Bar Association. Mamber, House of Delegates,
Nebraaka State Bar Asaociation, 1983-1987. President,
University of Nebraska College of lLaw Alumni Aasociation.
Vica chairman, Nebraska Supreme Court Subcommittaa on all
forms of appeal. Member, American Bar Asaociation.

Other Memberships: List all organizations to which you belong
that are active in lobbying before public bodies. Please list
all other organizations te which you beleng.

Groups which lobby:

National Council of United States Magistrate Judges
Nebraska State Bar Association
American Bar Association

Other groups:

University of Nebraska College of Law Alumni Association
Order of tha Coif Legal Honorary Sociaty

Order of the Barristers Legal Honorary Society

Nebraaka State Bar Foundation

Court Admission: List all courts in which you have been
admitted to practice, with datas of admission and lapses if
any such memberships lapaed. Plaase explain the reason for
any lapse of mnembership. Giva the same information for
administrative bodies which require special admiasion to
practice.

United States District Court for the Diatrict of
Nebraska (1972); United States Court of Appeals for the Eighth
circuit (1973); United Stataa Claims Court (1983); Supreme
Court of the Stata of Nabraska (1972).

Published Writings: List the titles, publishera, and dates
of books, articles, reports, or other published material you
have writtan or edited. Plaase supply ona copy of all

3=
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published material not readily available to the Committee.
Also, please supply a copy of all speeches by you on issues
involving constitutional law or legal policy. If there were
press reports about the speech, and they are readxly available
to you, please supply them.

The following is a list of mny legal writings, other than
opinions, which have been published:

1.

2,

10.

Author, Nebraska Supreme Court Review - Criminal Law, 50
Neb. L. Rev. 468 (1971).

Co-Editor, Nebraeka Ssupreme court Reviev, 51 Neb. L. Rev.
552 (1972).

Nebraska continuing Legal Education, Inc. (hereinafter
NCLE), INSTITUTE ON DEVELOPMENTS IN NEBRASKA LAW:
LEGISLATION, CASES, RULES AND PRACTICE, Corporatione,
Banking, Real and Personal Property, Retirement & Prodate
(1975) .

NCLE, INSTITUTE ON DEVELOPMENTS 1IN NEBRASKA LAW:
LEGISLATION, CASES, RULES AND PRACTICE, cCorporations,
Banking, Real and Personal Property, Retirement & Probate
(1976) .

NCLE, THE SECOND ANNUAL INSTITUTE ON ESTATE PLANNING,
Trusts for Children (Living and Teetamentary Trusts,
Including Separate 8hare and S8prinkling Truete and
Cuetodianships) (1976).

NCLE, INSTITUTE ON DEVELOPMENTS IN NEBRASKA [LAW:
LEGISLATION, CASES, RULES AND PRACTICE, Corporatione,
Banking, Real and Personal Property, Retirement & Probate
(1977).

Creighton University School of Law, ESTATE PLANNING AFTER
THE 1976 TAX REFORM ACT, Inoome Tax Factors to be
considered (1977).

NCLE, INSTITUTE ON DEVELOPMENTS 1IN NEBRASKA LAW:
LEGISLATION, CASES, RULES AND PRACTICE, Corporatioas,
Banking, Real & Personal Property & Retirement (1978).

NCLE, FOQURTH ANNUAL INSTITUTE ON ESTATE PLANNING,
Renunciation and Dieclaimere (1978).

NCLE, INSTITUTE ON DEVELOPMENTS IN NEBRASKA LAW:

LEGISLATION, CASES, RULES AND PRACTICE, Corporatione,
Banking, Real & Pereonal Property & Probate (1979).

4=
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14.

15.

16.

17.

18.

19.

20.

21.

22,
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NCLE, INSTITUTE ON DEVELOPMENTS 1IN NEBRASKA IAW:
LEGISLATION, CASES, RULES AND PRACTICE, Corporations,
Banking and Real & Pereonal Property (1980).

NCLE, INSTITUTE ON DEVELOPMENTS 1IN NEBRASKA LAW:
LEGISLATION, CASES, RULES AND PRACTICE, Corporatione,
Banking and Real & Personal Property (1981).

NCLE, INSTITUTE ON DEVELOPMENTS 1IN NEBRASKA LAW:
LEGISLATION, CASES, RULES AND PRACTICE, Corporatione,
Banking and Real & Personal Property (1982).

NCLE, NEBRASKA PROBATE SYSTEM III, Delayed Probate to
Establish Title (1982).

NCLE, TENTH ANNUAL INSTITUTE ON ESTATE PLANNING,
Effective Planning and Drafting of Agreemente Conoerning
Living Arrangements (1984).

Richard G. Kopf, as Special Counsel, authored for the
majority of the Special Commonwealth Committee of the
88th legislature, Second Session, of the State of
Nebraska, Final Report of the Speocial Commonwealth
Committee of the 88th Legislature, Second Seseion, of the
S8tate of Nebraska, 1-490 (1984).

NCLE, BANKING LAW, Bankers Blanket Bonds (1985).

NCLE, ELEVENTH ANNUAL INSTITUTE ON ESTATE PLANNING,
Renunciation: "Pickup'" Clauses and Renounced Intereets
(1985) .

NCLE, DEVELOPMENTS IN REAL ESTATE, Obtaining Possession
either through Reoceivership or Immediate Poesession
(1986) .

Creighton University School of law, Practice in the
Federal Court, Pretrial cConferences and Settlement
Conferences in the United Statee Dietrict Court for the
Dietrict of Nebraska --, Ped. R. Civ. P. 16 =-=A Tool to
be Ueed (1988).

NCLE, University of Nebraska College of Law, and the
Young Lawyers Section of the Nebraska State Bar
Association, 1990 How to Practice Seminar, Praotice
Pointers About Criminal Practice Before United States
Magistrates in the District of Nebraeka (1990).

Nebraska criminal Defense Attorneys Associatien
(hereinafter NCDAA), Practice Pointers Adbout Criminal
Practice Before United Statee Magietrate Judges in the
Dietrict of Nebraska (1991).

5=
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14.
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23. NCDAA, Common Pretrial Issues in PFederal Drug Conspiracy
Cases (1992).

Health: What is the present state of your health? List the
date of your last physical examination.

Good.
August 15, 1991.

i : State (chronologically) any judicial offices
you have hsld, whether such position was elected or appointed,
and a description of the jurisdiction of each such court.

Since February 2, 1987, I have been a full-time United States
magistrate judge in Omaha, Nsbraska, for ths United States
District Court for the District of Nebraska. The duties of
a full-time United States magistrate judge in Omaha, Nebraska,
cover the entire range of activities contemplatsd by Congress
in 28 U.s.C. § 636. Among other things, a United States
magistrate judge in Omaha, Nebraska, is responsible for
handling dispositive and nondispositive motions in criminal
cases for one district judgs. In the civil context, a United
States magistrate judgs in Omaha, Nebraska, handles for one
district judgs all pretrial conferences, most of the difficult
discovsry motions, and most of the difficult motions requiring
prssentation of evidence, such as class-action csrtification
questions. In addition, a United States magistrate judge in
Omaha, Nebraska, is encouragsd to try civil cases. There are
three full-tims magistrats judgss in the District of Nsbraska.

: If you are or have been a judgs, provide:

(1) citations for the ten most significant opinions you have
written:; (2) a short summary of and citations for all
appellats opinions where your decisions were reversed or where
your judgment was affirmed with significant criticism of your
substantive or procedural rulings; and (3) citations for
significant opinions on federal or state constitutional
issues, together with ths citation to appellate court rulings
on such opinions. If any of the opinions listed were not
officially reported, please provide copies of the opinions.

Question 15(1):

It is difficult to sslect the ten most significant opinions
I have written. What I have endeavored to do is choose ten
opinions which address difficult legal issues and thus show
the approach I have taken in complex cases. Copies of the
opinions are attached. The docket sheets for each of these
cases, providing the names, addresses, and telephone numbers
of the lawyers involved, have bssn attached to the copies of
the opinions.

. -5=
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(1) United Statee V. Nachman, CR 90-0-141 (Report and
Recommendation of Magistrate Judge Kopf) (D. Neb. May 30,
1991). (See tab 1.)

(2) United Statee v. Nejdl, 773 F. Supp. 1288 (D..Neb. 1991)
(consolidated with United States v. Koory, 773 F. Supp. 1308
(D. Neb. 1991)). (See tab 2.)

(3) Prench v. Omaha Pub. 8S8chools, 766 F. Supp. 765 (D. Neb.
1991). (See tab 3.)

(4) United Sstatee v. Moran, 757 F. Supp. 1046 (D. Neb. 1991).
(See tab 4.)

(5) Nolte v. Peareon, 133 F.R.D. 585 (D. Neb. 1990). (See
tab 5.)

(6) United States v. PFeiste, CR 89-0-115 (Report and
Recommendation of Magistrate Judge Kopf) (D. Neb. Nov. 14,
1990). (See tab 6.)

(7) Rust V. State of Nebraska, CV 87-L-340 (Report and
Recommendation of Magistrate Judge Kopf) (D. Neb. Feb. 14,
1990). (See tab 7.)

(8) 8Sorich v. Terry, 1989 WL 87386, 1989 U.S. Dist. LEXIS
9115 (D. Neb. June 29, 1989). (See tab 8.)

(9) K & 8 Partnership v. Continental Bank, 127 F.R.D. 664
(D. Neb. 1989). (See tab 9.)

(10) People for Reeponeible Omaha Urban Dev. & Nat'l Truet
for Historic Preservation in the United States v. Interetate
Commerce Commission, CV 88-0-247 (Report and Recommendation
of Magistrate Judge Kopf) (D. Neb. July 28, 1988, and Jan. 20,
1989). (See tab 10.)

Question 15(2):

In K & 8 Partnership v. Continental Bank, 952 F.2d 971 (8th
Cir. 1991), the Court of Appeals reversed in part and affirmed
in part. The court reversed the judgment after jury verdict
imposing secondary liability on defendant, and affirmed the
judgnent notwithstanding the verdict on plaintiffs' RICO
claim.

Question 15(3):

United S8tates v. Apker, CR 90-127 (Report and Recommendation
of Magistrate Judge Kopf) (D. Neb. Jan. 23, 1992). (See
tab 12.)

-7-
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United Statee v. Moore, CR 89-0-156 (Report and Recommendation
of Magistrate Judge Kopf) (D.Neb. May 21, 1990) (See tab 13.).
(After district judge's decision, case reversed 1992 WL 23161
(8th cir. 1992).

United BStates v. Peiste, CR 89-0-115 (Report and
Recommendation of Magistrate Judge Kopf) (D. Neb. Nov. 14,
1990). (See tab 6.)

Rust v. Btate of Nebraska, CV 87-L-340 {Report and
Recommendation of Magistrate Judge Kopf) (D. Neb. Feb. 14,
1990). (See tab 7.) (After district judge's decision, case
remanded for further proceedings, 1992 WL 57645 (8th Cir.
1992).)

Public Office: State {chronolegically) any public offices you
have held, other than judicial offices, including the terms
of service and whether such positions were elected or
appointed. State {chronologically) any unsuccessful
candidacies for elective public office.

I was appointed by the district judges of the Thirteenth
Judicial District of the State of Nebraska to serve as a
member of the Dawson County Mental Health Board as Law
Chairperson. This meant that I served in a quasi-judicial
capacity as a hearing officer in proceedings regarding mental
health commitments. I served in this capacity for
approximately four years during the early 1980's. I do not
have specific information as to precise dates at this time.

Legal Career:

a. Describe chronologically your law practice and
experience after graduation from law school
including:

1. whether you served as clerk to a judge,
and if so, the name of the judge, the
court, and the dates of the period you
were a clerk;

The Honorable Donald R. Ross, Senior
United States Circuit Judge, Eighth
Circuit Court of Appeals, May, 1972,
through January, 1974.

2. whether you practiced alone, and if so,
the addresses and dates:

Did not practice alone.
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3. the dates, names and addresses of law
firms or offices, companies or
governmental agencies with which you have
been connected, and the nature of your
connection with each:

From February, 1974, until my appointment
as a United States magistrate judge in
February, 1987, I practiced with the firm
of Cook, Kopf & Doyle, P. 0. Box 100,
Lexington, NE 68850, now known as Cook,
Wightman & Doyle. 1 was an associate for
the first three years and a principal the
remainder of the time.

wWhat has been the general character of your law
practice, dividing it into periods with dates
if its character has changed over the years?

The character of my practice was general
practice, with emphasis in civil litigation.
When I began private practice, I took a fair
number of criminal appointments, particularly
before Dawson County, Nebraska, had a public
defender.

Describe your typical former clients, and
mention the areas, if any, in which you have
specialized.

My typical former clients would be financial
institutions and a political subdivision. For
example, 1 regularly represented the Farm
Credit Banks of Omaha, particularly the Federal
Land Bank of Omaha. Representation of
financial institutions involved a wide variety
of civil litigation matters from prosecuting
mortgage foreclosures to defending stockholder
suits. As another example, I represented the
Central Platte Natural Resources District, a
political subdivision, in complex water rights
and environmental litigation having to do with
development of the Platte River.

Did  you appear in court frequently,
occasionally, or not at all? 1If the frequency
of your appearances in court varied, describe
each such variance, giving dates.

I appeared in court regularly.

What percentage of these appearances was in:

-9=
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(a) federal courts:

20 percent (including the United
States Bankruptcy Court for the
District of Nebraska). -

(b) state courts of record:

80 percent (including hearings before
the Nebraska Department of Water
Resources where the rules of evidence
applied and which had original
jurisdiction over certain water
rights matters).

(c) other courts.

what percentage of your litigation was:
(a) civil:

95 percent.
(b) criminal.

5 percent.
State the number of cases in court of record
you tried to verdict or judgment (rather than
settled), indicating whether you were sole
counsel, chief counsel, or associate counsel.
I estimate that I tried to verdict or judgment,
rather than settled, over 70 cases. In most
of those cases I served as either sole counsel
or chief counsel.

What percentage of these trials was:
(a) Jjury;

Approximately 10 percent of the cases
were jury cases.

(b) non-jury.

Approximately 90 percent of the cases
were non-jury cases.

Describe the ten most significant litigated

Litigation

matters which you personally handled. Give the citations, if
the cases were reported, and the docket number and date if
Give a capsule summary of the substance of each
Identify the party or parties whom you represented:

~10~
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describe in detail the nature of your participation in the
litigation and the final disposition of the case. Also state
as to each case:

(a) the date of representation:

(b) the name of the court and the name of the judge or
judges before whom the case was litigated; and

(c) the individual name, addresses, and telephone
numbers of co~counsel and of principal counsel for
each of the other parties.

Case Name: Dugdale of Nebraska, Inc. v. First State Bank of
Gothenburyg, 227 Neb. 729, 420 N.W.2d 273, 6 U.C.C. Rep. Serv.
2d 111 (1988) (I believe this case is significant because it
clarified conflicting provisions of Nebraska auto title
certificate law and the Uniform Commercial Code regarding how
banks perfect security interests in "floor-planned" autos.
Reversed trial judge's decision in favor of my client, the
bank.)

Year Tried: 1986.
Jury/Non=-Jury: Non-Jury.

Name and telephone number of Judge: The Honorable John P.
Murphy, District Judge, District Court, 301 N. Jeffers, North
Platte, NE 69101 (Telephone No. 308-534-4350).

Role: Trial and appellate counsel.

Opposing Counsel: Scott H. Trusdale, P. O. Box 540, Cozad,
NE 69130 (Telephone No. 308-784-2212).

Case Name: In re: Hitchcock and Red Willow Irrigationm
District, 226 Neb. 146, 410 N.W.2d 101 (1987) (I believe this
case is significant because, after more than 30 days of trial,
400 technical exhibits, and 5,600 pages of testimony, the
court affirmed the objectors’ position that for
"unappropriated water" to exist for purposes of diversion it
is not enough that there be some unused water, but rather
there must be shown a "dependable water supply." Affirmed
hearing officer's decision in favor of client.)

Year Tried: Various dates between December, 1980, and
November 4, 1985.

Jury/Non-Jury: Non-Jury.
Judge: The Honorable Michael Jess, Director of the Nebraska

Department of Water Resources, Box 94676, Lincoln, NE 68509
(Telephone No. 402-471-2363). (This case involved a hearing
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before the director where the Nebraska Rules of Evidence
applied and the director had original jurisdiction.)

Role:

Sole counsel for the Central Platte Natural Resources

District as opponent and informally designated -coordinating

counsel for all opponents.
opposing Counsel:’

Robert Crosby &

Steven Seglin

400 Lincoln Benefit Bldg.
Lincoln, NE 68508

(402) 475-5131

Lyle B. Gill

P. 0. Box 642
Fremont, NE 68025
(402) 721-7550

Thomas A. Wurtz

Metropolitan Utilities Dist.
1723 Harney Street

Omaha, NE 68102

(402) 449-8207

Michael E. Kelley
City Attorney

18 East 22nd St.
P. 0. Box 1180
Kearney, NE 68848
(308) 237-5133

LeRoy Sievers

Assistant Attorney General
State of Nebraska

2115 State Capitol

North Platte,

Parenteau
Box 251

Patrick A.
Route 1, P. O.
Banks, OR 97106
(503) 324-8481

Jess C. Nielsen

410 North Ash

NE 69103
(308) 532-3150

George Svoboda

sidner, Svoboda, Schilke,
Wiseman & Thomsen
Military Colonial Bldg.
340 E. Military Ave.
Fremont, NE 68025

(402) 721-7111

Christopher H. Meyer
National Wildlife Federation
c/o Givens, Pursley, Webb

& Huntley

Suite 200, Park Place

277 No. 6th Street

Box 2720

Boise, ID 83701

(208) 342-6571

I have listed certain lawyers as “opposing counsel" even

counsel® or
Furthermore,

* -12-

litigation,
"opponent's counsel”
I have listed only those lawyers who

though a particular lawyer's position might have been consistent
with the position I advanced for my client.
interests in water rights
"applicant's
misleading.

actively participated in the trial.
lawyers who made appearances but did not participate at trial.

Due to the varied
designations such as
can be quite

There are numerous other
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Linceln, NE 68509-4906
(402) 471-4794

Case Name: In re: Application 15145, 15146, 15147 and 15148
of Little Blue Natural Resourcee Dietrict, 219 Neb. 372, 363
N.W.2d 500 (1985) (I believe this case is significant because
it held that power cooperative's petition for intervention in
complex litigation regarding whooping crane habitat, which
had gone on for approximately two years, was untimely, thereby
impoeing a requirement that intereeted parties to complex
environmental litigation must act promptly to intervene.
Affirmed hearing officer's decision in favor of client.)

Year Tried: Various dates.
Jury or Non-Jury: Non~Jury.

Judge: The Honorable Michael-Jess, Director of the Nebraska
Department of Water Resources, whose addrese and telephone
number are listed above. (This case involved a hearing before
the director where the Nebraska Rules of Evidence applied and
the director had original jurisdiction.)

Role: Sole counsel for Central Platte Natural Resources
District. My client's interests were similar to the interests
of Mr. Crosby and Mr. Seglin‘'s client (Little Blue NRD) in
opposing the petition for intervention of Basin Electric Power
Cooperative. The undersigned played a significant role in
‘successfully opposing the intervention.

opposing Counsel: The lawyers identified in regard to In re:
Hitchcock and Red Willow Irrigation District should also be
contacted in regard to this case. Additional counsel were:

Lyman L. Larsen Claire Olson

Thomas R. Litjen Assistant General Counsel
Kennedy, Holland, DeLacy Basin Electric Cooperative
& Svoboda 1717 East Interstate Avenue
10306 Regency Parkway Drive Bismarck, ND 58501

Omaha, NE 68114 (701) 223-0441

(402) 397-0203

Case Name: BState v. Bteve Bohmidt, Case No. 18~226, in the
District Court of Dawson County, Nebraska (While this case may
not be significant in terms of the development of the law, it
was very significant to the teacher-defendant, who was
acquitted of all charges in a multicount felony child abuse
case.)

Year Tried: 1985.
Jury/Non=Jury: Jury (5 days).

-13-
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Judge: The Honorable John P. Murphy, District Judge, District
Court, 301 N. Jeffaers, North Platte, NE 69101 (Telephone No.
308-534-4350).

Role: Co-counsel for the defense with law partner James E.
Doyle, IV. The undersigned was responsible for all medical,
psychiatric, and psychological expert testimony on direct and
cross-examination, including complex issue of hypnotically
refreshed recollection of prosecution witness claiming to
suffer from a "split perscnality.”

Opposing Counsel: The prosecutor has since died.

Case Name: Agristor Credit Corp. v. Radtke, 218 Neb. 386, 356
N.W.2d 856, 39 U.C.C. Rep. Serv. 1122 (1984) (I believe this
case is significant because it clarified Nebraska's third-
party-practice statute. The court adopted client's position,
and reversed trial judge's decision.)

Year Tried: 1983.
Jury or Non=l_.ry: Jury (15 days).

Judge: The Honorable Jack H. Hendrix, District Judge, 502
Norris Ave., McCook, NE 69001 (Telephone No. 308-345-4539).

Role: Co-counsel with Jeffrey Jacobsen for defendant Platte
Valley Harvestore, Inc. Mr. Jacobsen had the insurance
defense on the negligence claim, and the undersigned had the
breach-of-warranty defense which was not covered by insurance.
Mr. Jacobsen was chief trial counsel, but the undersigned took
an active part in trial (convincing the trial court to dismiss
the warranty claim upon completion of the evidence), drafted
the motion to dismiss, and wrote the brief on appeal regarding
the third-party-practice issue which set forth the position
adopted by the Nebraska Supreme Court.

opposing Counsel and Related Counsel:

William H. Sherwood Patricia E. Dodson
Sherwood & Cuypers Dodson & Dodson

P. O. Box 64 P. 0. Box 27

Oxtord, NE 68967 Beaver City, NE 68926
(308) 824-3231 (308) 268-7415
William D. Sutter Thomas W. Tye

Barlow, Johnson, DeMars Tye, Worlock, Tye, Taylor
& Flodman & Hopkins

1227 Lincoln Mall 1419 Central Avenue
P. O. Box 81686 P. O. Box 636
Lincoln, NE 68501 Keaxrney, NE 68847
(402) 475-4240 (308) 237-3155

-14-
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Jeffrey H. Jacobsen
Jacobsan, Orr & Nelson
322 W. 39th St.

P. O. Box 1060
Kearney, NE 68848
(308) 234-5579

Case Name: state v. Douglas, 217 Neb. 199, 349 N.W.2d 870
(1984) (I believe this case is significant because it was an
original action in the Nebraska Supreme Court regarding the
impeachment of the Attorney General of the State of Nebraska.
By a split decision, the court acquitted defendant.)

Year Tried: March, 1984.

Jury/Non-Jury: Non-Jury.

Judges:

Hon. William C. Hastings Hon. Leslie Boslaugh
2214 State Capitol 2210 State Capitol
P. O. Box 98910 Lincoln, NE 68509
Lincoln, NE 68509 (402) 471-37132
(402) 471-3736

Hon. Thomas M. Shanahan Hon. John T. Grant
2207 State Capitol 2211 State Capitol
Lincoln, NE 68509 Lincoln, NE 68509
(402) 471-37235 (402) 471-3737
Hon. Robert R. Moran Hon. Keith Howard
P. O. Box 638 1701 Farnam Street
Alliance, NE 69301 Omaha, NE 68183
(308) 762-5354 (402) 444-7007

Hon. William F. Colwell
P. 0. Box 31

Pawvnee City, NE 68420
(402) 852-3114

Role: Chief counsel for the prosecution, employed by the
Nebraska Legislature and appointed as Special Assistant
Attorney General by the Supreme Court.

Opposing Counsel: William E. Morrow, Jr., One Merrill Lynch
Plaza, 10330 Regency Parkway Drive, Omaha, NE 68114 (Telephone
No. 402-390~7137).

Case Name: The Federal Land Bank of Omaha v. Michael R. Eurt,
Case No. 2293, in the District Court of Custer County,
Nebraska, and The Federal Land Bank of Omaha v. Reuben R.

=15~
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squier, case No. 2466, in the District Court of Custer County,
Nebraska (I believe these cases are significant, taken
together, because the decision in each case awarded client
immediate possession of the mortgaged premises during the
redemption period. These rulings led to presentation of a
speech and paper to trial counsel for the Federal Land Bank
of Omaha in Nebraska and Wyoming, and subsequent publication
of the paper by the Nebraska cContinuing Legal Education
Corporation.)

Year Tried: 1985 and 1986.
Jury/Non-Jury: Non-Jury.

Judge: The Honorable Ronald D. Olberding, District Judge,
P. O. Box 280, Burwell, NE 68823 (Telephone No. 308-346-5277).

Role: Sole counsel for the Federal Land Bank of Omaha,
securing the appointment of a receiver to take control of the
subject premises.

opposing Counsel:

Mark L. Eurek

611 O St.

P. O. Box 202

Loup City, NE 68853
(308) 745-0720

Steven O. Stumpff

544 South 10th Avenue
Broken Bow, NE 68822
(308) 872-6833

carlos E. Schaper

P. O. Box 586

Broken Bow, NE 68822
(308) 872-6481

John Sennett

Paul W. Madgett
Assistant U.S. Attorney
P. O. Box 1228, DTS
Omaha, NE 68101

(402) 221-4774

Allan J. Eurek

Pierson, Ackerman, Fitchett,
Akin & Hunzeker

530 S. 13th St., Suite B

P. O. Box 95109

Lincoln, NE 68509

(402) 476-7621

Robert R. Gibson
P. O. Box 80826
Lincoln, NE 68501
(402) 474-1440

Wallace W. Angle

Black, Sennett & Roth Angle, Murphy, Lang &

Box 326 vValentino, P.C.

1040 S. E Street Suite 200, York State Bank Bldg.
Broken Bow, NE 68822 York, NE 68467

(308) 872-6868 (402) 362-7725

Case Name: State of Nebraska v. Prosser, 209 Neb. 766, 311
N.W.2d 525 (1981) (I believe this case is significant because,
although the court held that the trial judge did not abuse his
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discretion in failing to award credit for time served by
client in a mental institution, Nebraska law permitted the
trial judge to grant credit for time served in a mental
institution prior to trial.)

Year Tried: 1982.
Jury/Non=Jury: Non=Jury.

Judge: The Honorable Keith Windrum, District Judge (now
retired), 1220 S. Emory St., North Platte, NE 69101 (Telephone
No. 308-534-9528).

Role: Chief defense counsel.

Opposing Counsel: Michael L. Bacon, 424 10th St., P. O.
Box 208, Gothenburg, NE 69138 (Telephone No. 308-537-7161).

Case Name: Roth Boneless Beef, Inc. v. Cornland Dressed Beef,
Ino., Case No. 77-0-121, in the United States District Court
for the District of Nebraska (While this case may not be
significant to the development of the law, it was important
to the client because it absolved client of significant
liability resulting from the chemical contamination of a
truckload of beef where the contaminated beef entered the
stream of commerce.)

Year Tried: 1979 (nine days).
Jury/Non-Jury: Jury.

Judge: The Honorable. Robert Denney, United States District
Judge, deceased.

Role: Co-counsel with Harold Kay. This was a case in which
there were substantial excess liability insurance questions.
Mr. Kay was chief trial counsel for the insurance company, and
the undersigned represented the personal interests of the
insured, actively participating in trial and trial
preparation.

Opposing Counsel and Related Counsel:

R. Murray Ogborn Robert L. Anderson

500 The Atrium Suite 600, Gold's Galleria
1200 N Street 1033 O Street

Box 82028 Lincoln, NE 68508-3621
Lincoln, NE 68501 (402) 474-1507

(402) 475-6761

Harold W. Kay Roger M. Beverage

P. O. Box 1009 643 N.E. 41lst St.

: -17-
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North Platte, NE 69103 Oklahoma City, OK 73105
(308) 534-7676 (405) 424-5252

Neil B. Danberg, Jr.
10306 Regency Parkway Dr.
Omaha, NE 68114

(402) 397-0203

Case Name: state v. Buggett, 200 Neb. 693, 264 N.W.2d 876
(1978) (I believe this case is significant because it held
that a trial judge should take into consideration defendant's
rehabilitation, arising after first sentence, when the judge
resentences. This was a post-conviction case involving a
defendant convicted of murder where the court affirmed the
trial court's vacation of defendant's sentence for murder, but
favorably modified the decision of the district judge upon
resentencing such that defendant's sentence was reduced by
one-half.) 2

Year Tried: 1975.
Jury/Non-Jury: Non-Jury.

Judge: The Honorable Hugh Stuart, District Judge (retired,
but now administrative law judge for the Department of Health
and Human Services), 7400 Ct., Room 210, 808 S. 74th Plaza,
Omaha, NE 68114 (Telephone No. 402-221-3401).

Role: Sole appointed counsel on post-conviction matter.

opposing Counsel: Willard Winehold, 705 N. Washington,
Box 190, Lexington, NE 68850 (Telephone No. 308-324-6626).

R Describe the most significant 1legal
activities you have pursued, including significant litigation
which did not progress to trial or legal matters that did not
involve litigation. Describe the nature of your participation
in this question, please omit any information protected by the
attorney-client privilege (unless the privilege has been
waived) .

In 1984 I was employed as special counsel to represent the
Special Commonwealth Committee of the Nebraska Legislature.
As special counsel, I was responsible for directing the legal
activities of the Committee. The Special Commonwealth
Committee was created after the failure of Commonwealth
Savings Company of Lincoln, Nebraska, on November 1, 1983.
The failure of Commonwealth Savings Company had far-reaching,
significant implications for the citizens of the State of
Nebraska. The work of the Committee is described in the Pinal
Report of the Special Commonwealth Committes of the 88th
Legislature, Becond Session, of the State of Nebraska, 1-490
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(1984) . I authored the final report on behalf of the
Committee. Moreover, I was charged by the Committee, and
later the Nebraska lLegislature, to rspresent the State in the
impeachment trial of the attorney general of the State of
Nebraska before the Supreme Court of the State .of Nebraska.
8tate v. Douglas, 217 Neb. 199, 349 N.W.2d 870 {(1984).

A second area of special legal significance in which I was
involved was as counsel for the Central Platte Natural
Resources District (CPNRD), a political subdivision of the
State of Nebraska. CPNRD was extensively involved in
litigation and related matters regarding the development of
the Platte Valley of Nebraska.

The third significant area of my practice was representing the
Farm Credit Banks of Omaha. In this connection, I served as
trial counsel for the Federal Land Bank during the farm crisis
of the 1980's. This work- involved both 1litigated and
nonlitigated matters. Litigated matters included the
prosecution of actions to recover indebtedness owed the banks
and defending the banks in actions brought against them or
constituent organizations. Nonlitigated. matters included
work-out arrangements with debtors and other creditors. My
work in this area led to the presentation of a paper to trial
counsel for the Federal Land Bank of Omaha in Nebraska and
Wyoming and subsequent publication of that paper by the
Nebraska Continuing Legal Education Corporation. B8ee, NCLE,
DEVELOPMENTS IN REAL ESTATE, Obtaining Possession either
through Receivership or Immediate Possession (1986).
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II. FINANCIAL DATA AND CONFLICT OF INTEREST (PUBLIC)

List sources, amounts and dates of all anticipated receipts
from deferred income arrangements, stock, options, uncompleted
contracts and other future benefits which you expect to .derive
from previous business relationships, professional services,
firm memberships, former employers, clients, or customers.
Please describe the arrangements you have made to be
compensated in the future for any financial or business
interest.

When I terminated my association with the law firm of Cook,
Kopf, and Doyle, I executed a covenant not to compete with the
law firm which covered a period of six years. In exchange for
that covenant not to compete, I was to receive $2,400 per year
for six years which was to be‘'credited against notes owed the
law firm. These payments ended in 1992. No cash was to
change hands. I have disclosed such income on all tax returns
and ethics reports. I performed no actual services for the
law firm, other than that I have not competed with the law
firm. I have received no other compensation for services.

I am presently enrolled under the Retirement and Survivors'
Annuities for Bankruptcy Judges and Magistrates Act of 1988
(the Act). I have elected a straight annuity. As I
understand the program, because I have not served eight years
as a United States magistrate judge, I am not yet eligible for
an annuity. If I am confirmed as an Article III judge, and
presumably no longer eligible to participate under the Act,
I might be due a small refund of the contributions I have made
(approximately 1 percent of my salary from the date I elected
to participate in the program).

Explain how you will resolve any potential conflict of
interest, including the procedure you will follow in
determining these areas of concern. Identify the categories
of litigation and financial arrangements that are likely to
present potential conflicts of interest during your initial
service in the position to which you have been nominated.

I would follow 28 U.S.C. § 144 and 28 U.S.C. § 455. My
courtroom deputy, my 1law clerk, and my secretary are
instructed to bring any potential conflict of interest to my
attention immediately. All materials submitted in regard to
my nomination have been, and will continue to be, available
to my courtroom deputy, my law clerk, and my secretary to aid
in identifying any possible conflict of interest. My
financial disclosure reports will also be available to these
staff members. Furthermore, I have an understanding with my
former law firm that the members of the firm will immediately
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advise me and opposing counsel of any potential conflict of
interest.

Do you have any plans, commitments, or agreements to pursue
outside employment, with or without compensation., .-during your
service with the court? 1If so, explain.

No.

List sources and amounts of all income received during the
calendar year preceding your nomination and for the current
calendar vyear, including all salaries, fees, dividends,
interest, gifts, rents, royalties, patents, honoraria, and
other items exceeding $500 or more (If you prefer to do so,
copies of the financial disclosure report, required by the
Ethics in Government Act of 1978, may be substituted here).

See copy of financial disclosure report attached.

Please complete the attached financial net worth statement in
detail (Add schedules as called for).

See attached financial statement with notes.

Have you ever held a position or played a role in a political
campaign? If so, please identify the particulars of the
campaign, including the candidate, dates of the campaign, your
title and responsibilities.

During the late 1970's and early 1980's, I was chairperson of
the Dawson County, Nebraska, Republican Party.
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Popnsi Beqeized by the Sthice

» 1w | FINANCIAL DISCLOSURE REPORT tsiencctetlis. fevl; =

13lei%e, v
13 €.0.C.A. App. 8. $8182-1220

Furssn Ropariieg (Laet Salm, Iifel. @:6610 AGIUIGN) | i. Court or QigsalestiBe J. Bete ol Repert
United States District Court
z ichazil G 2isrricn of Nebraska - 04/08/32 |
¢. Tiwe (Artisie 11 Judgue M0disete eclive or 3. Roposy TYPa [S0060 SPRIOPIIetS LYPS) 4. Jagarting Periss
FOI T Rarti SRT) surete eteme teateate X semisstien, beve_04/07/92 Calandar year 'S
Article III Judge —_ teitdel __ Asswel __ Pisa) & within 30 days
of nomination

7. Chaamare or Offise Address

P.O. Bex 457
Onaha, Nebraska 68101

DMPORTANT NOTES: mu-m sccompanying this form must be followed Comgiste sl pares,
chmking the NONE bax for coch seation whars you Aave ne rupertsbis informetion. Sign on iax page.

1. POSITIONS. (Reporting individual only; see pp. 7-8 ol tastructions.)
POSITION NAME OF ORGANIZATIONENTITY

m NONE  (pe repmrianie positiens)

Il. AGREEMENTS. (Reporung tndividual only; see p. 89 of lastrucuons.)

RATE BEARTIES AND TERMS
D NONE 30 tepmrianie sgreessate)
M :!gﬁ ' e, Rt £ £

lil. NON-INVESTMENT INCOME. (Reponiag individual 23 spouse; see pp. 9-12 of Instrecrions.)

RAIE SQURCE AND TYPE QROSS INCOME
{Hosoruria osly) (yours, ROt spowse’s)

D NONE (3¢ repmriadie sas-iovestanes inemse)
Nonconpetition agraement., Cook 5 Doyle, P.C.. former — $.2,40000

law fizn, reqardicg agreegenc prior to agpointoent, $
—

e Taxabls refind, Stats of Nebzaska $_492,00
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Namm of Ferses Bepertiry Date of Depart
FINANCIAL DISCLOSURE REPORT (cont'd)
KADE . Diphavs O 01708792

V. AEIMBURSEMENTS and GIFTS -- transportation, lodgmg food, gntenamment
— ".&”"&':am by lptnuc snd '“ o ot children. resp 'M g‘o pp.A-15 of Lnstructions.)

SOURCE DRESCRIFTION

m NONE (50 suse rwportasie seimsursemsats us yifts)

V. OTHERGIFTS (lnclodes those 0 spouse and dep vse the parenth *(5)* and *(DC)" to
indieate otber gifts received by spouse aod dep P y. See pp.L5-16 of Lostructicns.)

SOURCE RESCRIFTION YALUE
¥ l NONE  (5e sush repertasie yifta)

“» » » »n

VL. LIABILITIES. ﬂndu‘u these of t’ou‘osal'l Shisdre: | u
prorrrar A G Al g " °'oc Urpendeat chitd. 'Soe »i ’21: o tnsirections. porting

CREDITOR mm_cnn::

D NONE (3¢ repactasie 1iadtiitiset

¢ VALEE coEmI O - $18,000 R = §15,801 to $30.000 L o $35.001 t $109,000 N e $1800,003 te $230,000
e lll..“l L .l..* © = $300.001 ta §1,000,000 P = mere taan §1,000.000
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PEBE B! TRIGEA POPRILIL, DaLe ot Aspery
FiINANCIAL DISCLOSURE REPORT l\nll'dl
KCOF, cachars © 04708792

vil. INVESTMENT S and TRUSTg -- Income, vaiue, transactions. lociudes those of spouse
od depeadent children; see pp. 13-27 of lostructioas.)
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INew York Life Insurance Co.
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Name oI ceceun Fepori:ing Dets ot Pepert

FINANCIAL DISCLOSURE REPORT wom'dy

04/08/92

<. ADDITIONAL INFORMATION or EXPLANATIONS. indicate part of Repurt)

M children

IX. CERTIFICATION.

In 1 with the p of 28 US.C. § 455 and of Advisory Opimon No. 37 of the Advisory Commuttes on
Judicial Aantics. and to the best of my knowledge at the ume after reasonable ingquiry. | did not perform any adjudicatory
funcuion 10 am litigatlon duning the penod covered by this repon 1a which I, my spouse, or my minor or dependent children
had a Gnancial imerest, as defined 1n Canon 3C(3)c), in 1he outcome of such hingation

1 cernh that all information given above (1ncluding information pertaining 1o my spouse and minor or dependent children,
of anv) B aclurate, true. and compleie o the best of my knowledge and behel, and that any information not reponed was

a1thheld decause 11 met apy statutory p. permitung non-duclosure.

! funher cerufy that earacd income from outside employ and and the awxp of gifis whuch Rave beer
reponea are 1n c}nggnnc: with the provisions of 5 U.S.C.A app. 7. § 501 cL seq., 5 U.S.C. § 7353 and Judicial Conference
regulations. e " =gt

- ey

Sign '{/O_ ZY‘Z;‘D" Dute __April 8, 1992

SN
NOTE: ANY INDIVIDUAL WHO KNOWINGLY AND WILFULLY FALSIFIES OR FAILS TO FILE THIS REPORT
MAY BE SUBJECT TO CIVIL AND CRIMINAL SANCTIONS (5 US.CA. APP. 6, § 103, AND 18 US.C. § 1001)

FILING INSTRUCTIONS:

Mail signed oripiaal and 3 additional coptes to: Judicial Erhics Committec

Adminsiauve Office of the
United States Cours
. Washuogion, DC 20544

L

60-251 0 - 93 — 7
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See attached Notes to Financial Statemsnt.



[¥)

189

NOTES TO FINANCIAL STATEMENT FOR RICHARD G. KOPF

The cash on hand represents estimate of monthly net -salary
check and Social Security payments received for my children
as a result of the death of their mother.

I own the residential real property at 9455 Pauline, Omaha,
Nebraska 68124. I have estimated the fair market value of
the real estate at $160,000. My tax basis (purchase price

‘plus new roof, painting, and other improvements) is

approximately $150,000. This structure, excluding the value
of the real estate, is valued for insurance purposes at
$128,400.

Automobiles and other perscnal property include three vehicles
and the contents of my home. Personal property contents are
insured for $89,880.

Accounts and bills due represents estinate of obligations
which are paid monthly, including one daughter's parochial
school tuition, payments to housekeeper, one daughter's
college tuition and room and board amortized monthly, credit
card charges, household expenses, and other reqularly
recurring expenses of the family.

Real estate mortgage payable consists of the following
principal amounts, to wit: $96,415 owed to Provident Federal
Savings Bank, Box 400, Waverly, Nebraska 68462-0400, with a
due date of 2017, bearing interest at the rate of 9% per annum
with a monthly payment of approximately $1,079.00 per month
(including escrow for taxes), and a principal sum of $52,632
owed to the First State Bank of Gothenburg, 914 Lake Avenue,
Box 79, Gothenburg, Nebraska 69138-0079, bearing interest at
the rate of 10 percent per annum, due 2001, with approximate
monthly payments of $486.00 (25-year amortization/balloon
payment/interest only through 2/25/93).

The line for accounts and bills due includes monthly mortgage
payments due.

I have accorded no value to Covenant Not To Compete executed
in favor of my previous law firm, Cook, Kopf & Doyle, P.C.,
which will expire in 1992, and which provides me $2,400 par
year. Pursuant to the agreement with my law firm, the
payments on the covenant not to compete are offset against any
existing indebtedness I owed the law firm at the time of my
termination. In essence, the covenant not to compete has
extinguished the indebtedness to the law firm. If I vere to
show the indebtedness it would not exceed $2,400, and the
asset side of the balance sheet would be increased by $2,400.
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I may have very small cash values in insurance policies issued
by the New York Life Insurance Company, the Principle Life
Insurance Company, or the Lincoln National Life Insurance
Company, but virtually all the cash has been depletad by
policy loans which of course did not exceed the:cash value.
Accordingly, I have accorded no value tS insurance policies

held by me.
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III. GENERAL (PUBLIC)

An ethical consideration under Canon 2 of the .American Bar
Association’s Code of Professional Responsibility calls for
"every lawyer, regardless of professional prominence or
professional workload, to find some time to participate in
serving the disadvantaged.” Describe what you have done to
fulfill these responsibilities, listing specific instances and
the amount of time devoted to each.

Prior to my appointment as a United States magistrate judge,
I took appointments in criminal and quasi-criminal cases which
resulted in no fees or low fees. 8ee, e.g., 8tate v. Suggett,
200 Neb. 693, 264 N.W.2d 876 (1978) (appointment as counsel
in post-conviction case involving a challenge to a second-
degree murder conviction); In-xre: Interest of Wood and Linden,
209 Neb. 18, 306 N.W.2d 151 (1981) (appecintment as counsel for
mother in a juvenile proceeding regarding termination of
parental rights). I also accepted appointments by Western
Nebraska Legal Services, Inc., and the Nebraska Bar
Association's legal referral program which resulted in no-fee
or low-fee cases in civil matters. In addition, I agreed to
accept appointment as counsel for persons who were the subject
of mental health commitment proceedings, and these
appointments generated no fees or low fees. Oour firm
recognized the value of pro bono work to indigents and
encouraged the firm's lawyers to take cases without regard to
the ability of the client to pay.

I also engaged in various civic activities that were not
specifically legal in nature. For example, I served as a
member of the Kearney State College (now known as the
University of Nebraska at Kearney) Foundation. Among other
things, the Foundation raised money for such things as
scholarships.

The American Bar Association's Commentary to its Code of
Judicial Conduct states that it is inappropriate for a judge
to hold membership in any organization that invidiously
discriminates on the basis of race, sex, or religion. Do you
currently belong, or have you belonged, to any organization
which discriminates -- through either formal membership
requirements or the practical implementation of membership
policies? 1If so, list, with dates of membership. What have
you done to try to change these policies?

I do not presently belong to any organization which
discriminates on an invidious basis. 1In college I belonged
to a social fraternity which admitted only men. During
the 1970's I was a member of the Lexington, Nebraska, chapter
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of the Jaycees. At that time, the national organization
permitted only men to jein. I recall stating on a number of
occasions that if a woman were to request membership in the
organization, I would feel compelled to vote in favor of her
application. In May, 1987, after I was appointed a United
States magistrate, ny predecessor, Judge Richard C. Peck,
invited me to join the Kiwanis Club of Omaha, Inc., 407
Professional Tower, 105 South 17th St., Omaha, NE 68102. At
the time I was invited to join the Kiwanis Club, the chief
judge of our court was also a member. I became a member of
the club but attended very few meetings. At the time I
joined, I knew the local club had voted to accept women
members but that the national organization had refused. Due
to the pressures of work and my becoming uncomfortable with
the idea that no women were admitted to the Kiwanis Club of
Omaha, Inc., notwithstanding the vote of the local chapter,
I decided to terminate my assocxation with the club. I did
s0 on January 31, 1988.

Is there a selection commission in your jurisdiction to
recommend candidates for nomination to the federal courts?
If so, did it recommend your nomination? Please describe your
experience in the entire judicial selection process, from
beginning to end (including the circumstances which led to
your nomination and interviews in which you participated).

There is no selection commission in my Jjurisdiction.
Congressman William E. Barrett of Nebraska indicated that he
wished to propose my name to the Administration as a possible
nominee for one of the two vacant judgeships in Nebraska. I
have known Congressman Barrett for about 17 years, having
practiced law in his hometown of Lexington, Nebraska, from
1974 through 1986. I consented to my name being submitted,
and Congressman Barrett proposed my name thereafter.
Subsequently, I was interviewed by officials of the United
States Department of Justice in Washington, D.C. These
interviews took place one morning and entailed a general
discussion of my training, experience, and background, both
as a practicing attorney and as a United States magistrate
judge for the District of Nebraska. I also had two brieft
meetings with various Nebraskans prominent in the state
Republican Party. These meetings were short (totaling no more
than two hours), and I simply expressed my interest in the
position. After being informed that I was the tentative
nominee for one of the vacant judgeships, I was interviewed
by an agent of the Federal Bureau of Investigation and a
representative of the American Bar Association.

Has anyone involved in the process of selecting you as a

judicial nominee discussed with you any specific case, legal
issue or question in a manner that could reasonably be
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interpreted as asking how you would rule on such case, issue,
or question? If so, please explain fully.

No.

Please discuss your views on the following criticism involving
"judicial activism."

The role of the Federal judiciary within the Federal
government, and within society generally, has become the
subject of increasing controversy in recent years. It has
become the target of both popular and academic criticism that
alleges that the judicial branch has usurped many of the
prerogatives of other branches and levels of government.

Some of the characteristics of this "judicial activism" have
been said to include:

a. A tendency by the judiciary toward problem-solution
rather than grievance-resolution;

b. A tendency by the judiciary to employ the individual
plaintiff as a vehicle for the imposition of far-
reaching orders extending to broad classes of
individuals;

Cle A tendency by the judiciary ¢to impose broad,
affirmative duties upon governments and society;

d. A tendency by the judiciary toward loosening
jurisdictional requirements such as standing and
ripeness; and

e. A tendency by the judiciary to impose itself upon
other institutions in the manner of an administrator
with continuing oversight responsibilities.

Questions regarding "judicial activism" raise difficult
and complex issues regarding the proper role of judges in a
democratic society, particularly one which is founded upon a
written constitution.

Realizing that questions regarding "judicial activism"
profoundly implicate the proper role of the judiciary, and
also realizing that an intellectually coherent theory may be
beyond my present ability, I am comforted by superior court
precedent. Precedent is the tool by which trial practitioners
and trial judges understand and apply the law. Precedent may
provide at least a partial way out. In this sense, the
question for the trial judge is not so much whether "judicial
activism" is or is not a proper role for the judiciary, but

. -24-
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rather whether the precedents of a superior court, fairly
applied, support a particular role in a given case.

The great difficulty for trial Jjudges arises at the
margins, when superior court precedent is lacking or unclear.
I have no easy answer to this problem. Without superior court
precedent, my inclination would be, as it has been in the
past, to be skeptical of an activist role. By "activist role"
I mean a role which alters the status quo. For myself, I
think it proper when confronted with what could fairly be
called a "proactive” position advanced by a litigant, without
clear precedent as support, to respond in an intellectually
skeptical manner.

Stated differently, the need for judicial review is
clear, but the proper limits of judicial power are not clear.
Perhaps the skepticism of which I write means nothing more
than this: in the absence of a'clear role definition set forth
in the precedents, a trial judge ought to be slow to act since
such action may be illegitimate in a democratic society.

In summary, the question of judicial activism admits no
easy answers. My view of "judicial activism" is essentially
this: (a) in the absence of a coherent idealogy about the
proper role of judges in a democratic society, a judge of an
inferior court can rely upon precedent to supply an
appropriate role definition, and (b) in the absence of
precedent, a judge of an inferior court should react in an
intellectually skeptical fashion when confronted with a
request to adopt a change from the status quo.

=28~



CONFIRMATION HEARING ON HON. SUSAN H.
BLACK, SONIA SOTOMAYOR, LORETTA A.
PRESKA, AND IRENE M. KEELEY

THURSDAY, JUNE 4, 1992

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.
The committee met, pursuant to notice, at 10:02 a.m., in room
SD-226, Dirksen Senate Office Building, Hon. Edward M. Kennedy
presiding.
Present: Senators Kennedy and Thurmond.

OPENING STATEMENT OF SENATOR KENNEDY

Senator KENNEDY. The committee will come to order.

The Constitution gives the President and the Senate a shared re-
sponsibility to ensure that qualified men and women serve on the
Federal bench. As Senators, we have few more important responsi-
bilities than our role in the confirmation process. The judges and
Justices whom we approve will serve for life, and their decisions
will determine, in large measure, the quality of justice in America.

I am please to note that today, for the first time, the Judiciary
Committee has scheduled a nominations hearing in which all of the
nominees are women. This is a welcome development and under-
scores our commitment to increasing the representation of women
on the Federal bench.

In the past 12 years, the proportion of women in the legal profes-
sion has almost doubled, from 13 percent during the last year of
the Carter administration to 23 percent today. Yet, only 16 percent
of President Bush’s judicial nominees are women, about the same
as the 15-percent rate President Carter achieved during a time
when there were far fewer women lawyers. Less than 3 percent of
the sitting Federal judges are women. There is ample room for im-
provement and improvement in the number of blacks and other
racial minorities, as well.

Today’s nominees are fortunate to have distinguished Members
of the Senate here to introduce them, and I look forward to their
testimony and to the testimony of the nominees.

Senator Thurmond.

Senator THURMOND. Mr. Chairman, I welcome the nominees
today and their witnesses, and I hope we can get expeditious deci-
sions on these nominees.

I want to thank you fer your hasty consideration.

(195)
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Senator KENNEDY. Fine. We will move to the first nominee, Jus-
tice Susan Black, Jacksonville, FL. Both Florida Senators are here.

Judge Black, we are glad to have you back. I remember you very
well. I was chairman of the Judiciary Committee the last time you
were approved, and your hearing was chaired by a very good friend
of mine, Senator Culver.

We are delighted to welcome our two friends and colleagues from
Florida. We are glad to hear from them at this time.

Senator Graham.

STATEMENT OF HON. BOB GRAHAM, A U.S. SENATOR FROM THE
STATE OF FLORIDA

Senator GRaHAM. Thank you, Mr. Chairman.

Mr. Chairman, it is a special honor to be here today to introduce
Susan Black, of Jacksonville, FL, who has been nominated to be a
member of the eleventh circuit.

I congratulate the President on recommending such a fine indi-
vidual for the Eleventh Circuit Court of Appeals, and this commit-
tee to move this nomination in such timely fashion.

Judge Black has a long list of impressive legal credentials, in-
cluding study at some of Florida’s finer institutions of higher edu-
cation. She earned her bachelor’s degree at Florida State Universi-
ty, in Tallahassee, and a law degree from the University of Florida.

After a short stint as a public school teacher, Ms. Black became
an assistant general counsel for the U.S. Government with the
Army Corps of Engineers. The Jacksonville State Attorneys Office
recognized her skills and recruited her to join its staff as an assist-
ant State attorney.

In 1972, she went to work representing the city of Jacksonville,
as assistant general counsel. Soon thereafter, she was elected
county court judge in Duval County, where she served until 1975,
when the citizens of Duval, Clay, and Nassau Counties voted to ele-
vate her to the bench of the Fourth Judicial Circuit of Florida.

In 1979, Judge Black was tapped by the Carter administration to
join the Federal judiciary as a judge in the Middle District of Flori-
da. In 1990, she became chief judge of the district, a position that
she holds today.

The committee is aware of the numerous honors which have
been bestowed upon Judge Black for her academic and legal
achievements. I would just like to mention a few items the commit-
tee may find of interest.

Judge Black has been involved for some time in efforts to im-
prove court management, an initiative which I know this commit-
tee has strongly endorsed. As chief judge of the middle district,
Judge Black has been an advocate for the judiciary and helped sen-
sitize policymakers on issues important to the Federal courts.

She has a solid background on the corrections issue, having lec-
tured and prepared articles on the subject. While I was Governor,
Judge Black oversaw a major case which led to the development of
significant corrections policies for the State. I was impressed with
her handling of this complex issue.

She has also been a leader in legal education, particularly in the
training of judges. In the 1970’s, she served as dean of the Florida
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school established for the purpose of training new State trial
judges.

Mr. Chairman, Senator Thurmond, I am confident that the com-
mittee will find Judge Black a qualified nominee for the eleventh
circuit, and I look forward to supporting her nomination in the full
Senate at the earliest possible date.

Thank you.

Senator KENNEDY. Thank you very much.

Senator Mack.

STATEMENT OF HON. CONNIE MACK, A U.S. SENATOR FROM THE
STATE OF FLORIDA

Senator Mack. Thank you, Mr. Chairman.

First of all, let me commend you for holding this hearing. It is
important for Florida and for the eleventh circuit that this hearing
go forward.

I wonder if it is appropriate at this time that Judge Black intro-
duce her husband and daughter.

Senator KENNEDY. We are delighted to have them presented.

Judge Brack. Thank you.

My husband, Lou Black, my daughter, Lee Elizabeth Black, and
also my mother, Elizabeth Harrell, are here with me, and I have
cousins and my Uncle Bill, my mother’s brother, William Phillips
is also here.

Senator KENNEDY. We are delighted to welcome them. I know
how proud they must be, and we are privileged to have their pres-
ence here this morning.

Senator Mack. Thank you, Mr. Chairman.

I am pleased to be here today, as the Senate Judiciary Commit-
tee considers the nomination of the Honorable Susan H. Black to
the Eleventh Circuit Court of Appeals. Judge Susan Black, who
currently serves as Chief Judge of the Middle District of Florida, is
a person of exceptional capability and integrity, recognized for her
accomplishments, both as an attorney and as a judge.

Susan has earned many honors and awards, including the Uni-
versity of Florida's distinguished alumnus award and the Florida
Publishing Co. Eve Award. She is also a member of Florida Blue
Key and the University of Florida President’s Council.

As well as being an excellent example for all lawyers, Judge
Black is a special role model for women in the legal profession. She
was Jacksonville’s first female prosecutor, assistant city general
counsel and county judge. In 1979, she became Florida's first
female Federal judge.

Judge Black has given generously to the legal community. Liter-
ally dozens of committees have benefited from her experience and
insight, including both the Florida Civil and Criminal Procedures
Rules Committee, the committee on court administration and case
management, and the committee on judicial improvements. She
has been a strong presence in the area of continuing legal educa-
tion and is a member of the judicial administration division of the
American Bar Association and of the eleventh circuit and the Flor-
ida State-Federal Judicial Councils.
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In closing, I believe that Susan’s 20 years of service to the State
and Federal judiciary, the respect and admiration she has earned
from her colleagues and community, and her commitment to judi-
cial restraint indicate that she is well qualified to fill this vacancy
on the eleventh circuit.

I am confident that she will continue to be an asset to the Feder-
al judiciary, and I urge the committee to vote favorably on her
nomination. z

Thank you, Mr. Chairman.

Senator KENNEDY. Thank you very much.

1 see our colleague Senator Moynihan here. Judge Black, with
your patience, we will hear from Senator Moynihan and other Sen-
ators that are here to make presentations, and then come back and
consider your nomination.

Judge Brack. Thank you, Mr. Chairman.

. Senator KENNEDY. We thank our colleagues for their presence
ere.

Senator GRAHAM. Thank you, Mr. Chairman.

Senator Mack. Thank you, Mr. Chairman.

Senator KENNEDY. Senator Moynihan.

STATEMENT OF HON. DANIEL PATRICK MOYNIHAN, A U.S.
SENATOR FROM THE STATE OF NEW YORK

Senator MoYNIHAN. Mr. Chairman, Senator D’Amato cannot be
here at the moment, but both of his nominees are here, so we have
two, if I might ask to indulge your patience and bring them both
forward.

Senator KENNEDY. Please do.

Senator MoYNIHAN. Ms. Sotomayor and Ms. Preska.

Now, this is a happy moment for a New York Senator to have
two judges before this committee. Senator D’Amato will be here
later, Mr. Chairman and Senator Thurmond, but if I can, I would
simply like to introduce these distinguished nominees.

I think in terms of rank order of nomination, Ms. Sotomayor is
first. As you know from the papers you have, she is a graduate of
Princeton University, where she received the M. Taylor Pyne
Honor Prize for the graduating senior who best demonstrated the
qualities of scholarship and concern for the community. If you are
Princeton, it is the last thing that can happen to anyone that mat-
ters.

She went on to do other things. She went to Yale Law School
and was an editor of the Yale Law Journal. After graduating from
law school she worked as an assistant district attorney in Manhat-
tan. Since then she has continued to practiced in the city of New
York and has been active in a whole range of activities. She is a
member of the board of directors of the New York State Mortgage
Agency, and also of the Puerto Rican Legal Defense and Education
Fund and the New York City Campaign Finance Board, and she
comes highly recommended by a bipartisan group that has for 15
years now been choosing nominees that I have brought to this com-
mittee.

Ms. Preska is a graduate of the College of St. Rose, in Albany.
She is an Albanyan. She went to Fordham Law School and then to
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New York University Law School, where she studied international
trade and took an advanced degree. She practiced in the city of
New York and has been active in community affairs there.

I would like to say that she is accompanied here this morning,
just as a form of fellowship, by Lloyd Abrams, one of the most dis-
tinguished first amendment lawyers in our generation, and he is
happy to be associated with this very able nominee.

I commend them to you, sir, and to Senator Thurmond, and I
think I had best stop talking there, because I do not think I have
made any major mistakes yet.

Senator THURMOND. We thank you very much for your presence.

Is Senator D’Amato going to be here, do you know?

Senator MoyNIHAN. He will be here and it will be a bit later, sir.

Senator THURMOND. At least he endorses them highly, I under-
stand. He spoke to me about it.

Senator MoyNIHAN. Most assuredly. He knows them personally
and, in the case of Ms. Preska, he——

Senator THURMOND. Thank you for your presence.

Senator KENNEDY. Thank you very much, Senator Moynihan.

Senator MoYNIHAN. Thank you, Mr. Chairman.

Senator KENNEDY. We are delighted to welcome you to the com-
mittee and we certainly appreciate your good words of endorse-
ment and support of the nominees.

We will move along with the nominees. If our colleagues come in,
with the patience of the nominees, after we conclude the question-
ing, we will recognize them for whatever brief comments that they
might have to make.

We will go back to Judge Black. Would you rise and raise your
hand, and we will swear you in: Do you swear that the testimony
you give is the truth, the whole truth, and nothing but the truth,
so help you, God?

Judge Brack. I do.

TESTIMONY OF HON. SUSAN H. BLACK, OF FLORIDA, TO BE A U.S.
CIRCUIT JUDGE FOR THE ELEVENTH CIRCUIT

Senator KENNEDY. I noted with interest, Judge Black, your opin-
ion in the DeBailey v. Lynch-Davidson Motors case, involving sec-
tion 1981. That law bans race discrimination in the making and en-
forcement of contracts.

In the Patterson case in 1989, the Supreme Court cut back on the
scope of section 1981, holding that it did not prohibit race discrimi-
nation in the terms and conditions of a contract, once it was made.
And you found in the DeBailey case that the plaintiff, who had
been denied a promotion because she claimed that she had been
the victim of racial and sexual harassment, could maintain her
suit, in spite of Patterson.

As you know, the Civil Rights Act of 1991 overruled the Patter-
son case. Would you share with us your views on the Patterson de-
cision and on Congress’ response to it, based on your experience in
the DeBailey case?

Judge BrLAck. Mr. Chairman, the Patterson case, in my reading of
the case, cut out a very narrow exception, and that is——
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Senator THURMOND. Speak into the microphone, if you would,
please.

Judge BLACK. During the course of employment, if an employee
was offered a new position that was as completely different posi-
tion than previously held, there would be a cause of action under
1981, even after the Patterson case. The facts in the DeBailey case
supported that narrow exception, and so in that case, the employee
was permitted to maintain the cause of action. The reasoning in
Patterson was that it created a new contractual relationship be-
tween the employee and the employer.

Senator KENNEDY. Many of us found the Patterson decision to be
an erroneous interpretation of the law. As a circuit court judge,
would you consider yourself bound by the Supreme Court decisions,
even though you might personally believe some of those decisions
were incorrect?

Judge BrAacK. Yes, sir.

Senator KENNEDY. What were the most important lessons you
learned from your tenure as a district court judge, and how do you
think that experience would help you in the court of appeals?

Judge BrAck. I think I understand what happens when a record
is made. I can read a record and it comes alive to me, and I think
that probably will be the greatest assistance to me.

Senator KENNEDY. Senator Thurmond and I were very active in
fashioning and shaping the Sentencing Commission, in an attempt
to try to get some consistency and predictability in sentencing. It
was not the desire to require greatly additional sentences. We were
trying to at least get some consistency in their application.

In recent times, there have been a number of additions to the
sentencing laws, in terms of mandatory minimums. I have serious
reservations about those, in terms of what it does, in terms of
skewing the court docket, as well as what happens in terms of who
is actually sentenced. Nonetheless, that is an issue for another
time.

The Commission itself, in its report last year, found that many of
the mandatory minimum sentence statutes under the criminal sen-
tencing guidelines have never been used by the prosecutors. Fur-
ther, the report found that many people charged and convicted
under mandatory minimum sentencing provisions avoid the re-
quired prison terms through plea bargaining.

Have you formed any opinion, generally, about mandatory mini-
mums and the impact that it does have?

Judge BLAcCK. I have a general sense. I do not know if I have an
opinion. I believe that the mandatory minimums, that sentence has
been given by me often in the court I preside in, and I have a sense
that the prison population, if what is happening before me is hap-
pening before the rest of the judges in the country, the prison pop-
ulation will be growing quite a bit, because with no parole, the
mandatory minimums are mandatory.

Senator KENNEDY. Well, we would be interested, if you had sug-
gestions for us on that, as you serve. I think you were on the Ad-
ministrative Conference, were you?

Judge BLACK. Yes.

Senator KENNEDY. I noticed in your background that you worked
with your parish’s outreach assessment committee. I am interested
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in what people are doing in the pro bono work or work within their
community. I think it helps one’s understanding of what is happen-
ing in the real world.

This group, as I understand it, identifies the needs of children
and the elderly in the community and, in response to a report by
the committee of the local church, established summer programs.
Could you tell us a little bit about it?

Judge Brack. The church is a very old church and it is in a
changing neighborhood. We have had a difficult time bringing the
neighborhood into the church, and so we decided that one way to
do that would be to establish outreach programs for the children in
the neighborhood. Many single parents live in the neighborhood,
and so we started programs on the weekend and fashioned them as
arts programs, not baby-sitting or day care, but substantive pro-
grams. It has been very successful and has brought children into
the church.

Senator KENNEDY. You also, as a State court judge, had concern
that there were no alternatives to sentencing available for women,
even though men could be placed in a probation residence pro-
gram. You were involved in developing a program for women like
that?

Judge Brack. Yes, sir.

Senator KENNEDY. Could you tell us a little bit about that?

Judge Brack. This was many years ago. We had alternatives to
incarceration in the State of Florida, and available to us were half-
way houses for men. We had a female defendant and we had no
place to put the individual, except institutionalize in prison or on
probation, and so I worked with the probation department in estab-
lishing that program.

Senator KENNEDY. Has it worked pretty well?

Judge BrAck. Yes, sir.

Senator KENNEDY. That is very commendable.

I also notice that you are an active member of the advisory board
of trustees at the Jacksonville Health Education Program, to pro-
vide interns and nurses for large northeast Florida hospitals serv-
ing the indigent.

Judge Brack. Yes, sir.

Senator KENNEDY. You have a very solid recommendation, not
only from our friends and colleagues from Florida, but also from
all of the local organizations whom you have been working with
over a period of years, and I think your involvement in the commu-
nity is certainly something that I find personally very impressive,
and I would be delighted to support your nomination for the cir-
cuit.

Thank you very much.

Judge Brack. Thank you, Mr. Chairman.

Senator KENNEDY. We will go to Ms. Sotomayor.

While you are standing, do you swear that the testimony that
you will give is the truth, the whole truth, and nothing but the
truth?

Ms. SotroMAYOR. I do, Senator.
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TESTIMONY OF SONIA SOTOMAYOR, OF NEW YORK, TO BE A US.
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK

Senator KENNEDY. We welcome you to the committee.

Your commitment to pro bono activities has really been very im-
pressive. Could you tell us a little bit about those activities? Then
we are going to ask you how you can convince lawyers of the need
to make real commitments to public services. But tell us about
your activities.

Ms. SoroMaYoR. Senator, I have been a member of the board of
directors of the Puerto Rican Legal Defense and Education Fund
for about 12 years now. I have served in various capacities on that
board, including its first chairperson and the head of its litigation
and education committees.

I am sure you know of PRLDEF and its important work in pro-
moting the civil and human rights of Hispanics, particularly of
Puerto Rican background. PRLDEF was instrumental in establish-
ing the Espira Board of Education case, which promoted bilingual
education in the public school system. I personally, in my work for
the fund, have been involved in not selecting cases, because, board
of directors or not, but in directing its policies.

In particular, in recent years, we have been turning our atten-
tion to housing issues, which segues into my other involvement
with the State of New York Mortgage Agency. That agency pro-
vides lower than market rate mortgages for first-time homeowners.
Those homeowners are governed by certain Federal income limita-
tions, and the mortgages we attempt to target to blighted areas
throughout the State of New York.

The second component of that program involved providing mort-
gage insurance for development projects where private banking
will not step in. The board, during my 4- or 5-year tenure, has de-
veloped a low-income mortgage availability project. A key compo-
nent recently has been to assist families with closing costs, which
is one of the greatest difficulties in purchasing homes today.

I have also been involved in the foundation and development of
the New York City campaign fund, which is modeled partially, but
?om(;:what significantly differently than the Federal campaign

und.

I have been involved in the Stanley Heckman Scholarship Com-
I?ittfe and the Maternity Center Association of the State of New

ork.

In answer to your second question, I as an individual believe that
those of us who have opportunities in this life must give them back
to those who have less. It is never easy to encourage others to do
the same, but I do think it is important for public figures, for legal
educators, for the bar to constantly and repeatedly encourage
public service. As you know, the ABA has made it part of its pro-
fessional code, and almost all of the State codes have done the
same.

Senator KENNEDY. I should have asked you, do you have any
family here?

Ms. SoroMmayor. I do, Senator.

Senator KENNEDY. We would be delighted, if you would introduce
them, and if they would stand, we would appreciate it.
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Ms. Soromayor. There is my mother, Salina Sotomayor, our
friend, Domar Lopez, my Princetonian college roommate, Mary Ca-
dette, two of my dearest friends, Don Cardi and Ken Kinser. And
just in back of them, my brother, Juan Juiso Sotomayor, my sister-
in-law, Tracy Sotomayor, and my somewhat shy niece, Kia Soto-
mayor.

k Senator KENNEDY. Very nice. Well, we are glad to have them
ere.

Do you have intentions of continuing your activities?

Ms. Soromayor. Well, we are restricted by the Judicial Code
from doing that. We are permitted to serve in charitable institu-
tions, and I would presume, given my inclination, that I would.

We are also permitted to serve in judicial professional organiza-
tions or legal organizations, and I will continue in that way.

Senator KENNEDY. A good deal of your recent practice has been
devoted to enforcing the trademarks of products against counter-
feiters. These laws are in this committee’s jurisdiction. Do you have
any gomments about the adequacy of those laws, or any sugges-
tions?

Ms. SoroMAYOR. I answer that on two levels. There are some
strengthening of the laws that could be made. In fact, the Interna-
tional Anti-Counterfeiting Coalition has made many suggestions to
this committee that I endorse, as well.

I think, on a more practical basis, the greater problem is not the
law, although it does need some changes, but the fact that there
are not enough resources for prosecutors to bring very important
cases against violators of the law, and so it is one of those unfortu-
nate situations, as many others, where more pressing problems of
our society are not permitting the effective use of existing laws.

Senator KENNEDY. Is that both, do you think, on the trademarks
and also with regard to prosecuting counterfeiters, as well?

Ms. SoroMaYOR. Yes, sir. The numbers are just terribly small.

Senator KENNEDY. I note that you are on a selection committee
for a trust that awards scholarships to minorities and first-genera-
tion immigrants. We have been working in the Congress for the
past 2 years on a bill to overhaul the laws on Federal aid to college
students. I am chairman of the Human Resources Committee, and
we are in conference now on the higher ed bill. Do you have any
suggestions for us about changes in the law?

Ms. SoromayOoR. No, Senator. It is not an area that I, unfortu-
nately, have studied with any extensive attention. I served on this
committee, because I thought its work was important.

Senator KENNEDY. Do you find that there is great need out there
for that kind of scholarship program?

Ms. SotomMAYOR. Increasingly, and particularly for minorities and
low-income families. With many higher education institutions suf-
fering tremendous financial losses, one of the first areas, unfortu-
nately, that they cut is scholarships and that does affect the al-
ready disaffected portions of our society.

Senator KENNEDY. Well, I see that you have written the state-
hood and the equal footing doctrine in the case for Puerto Rico
seabed rights. The issue of the Seabed Treaty was always some-
thing that was kind of interesting personally to me. Elliot Richard-
son was very much involved in working on that issue. It never
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reached fruition, but it is interesting that you have been interested
in that program, as well.

I want to say that we are enormously impressed with your quali-
fications and the very positive reaction that all the members of the
bar have had in support for your candidacy, and I look forward to
supporting it in the committee and on the floor. Congratulations.

Ms. Soromayor. Thank you, Mr. Chairman.

Senator KENNEDY. Thank you very much.

Ms. Preska, we are delighted to have you here.

I want to tell Ms. Keeley that we have not forgotten about you.

Ms. PreEska. Thank you, Mr. Chairman.

Senator KENNEDY. Would you stand, please: Do you swear that
the testimony that you give this committee will be the truth, the
whole truth, and nothing but the truth, so help you, God?

Ms. PRrESKA. I do, Senator.

TESTIMONY OF LORETTA A. PRESKA, OF NEW YORK, TO BE A US.
DISTRICT JUDGE FOR THE SOUTHERN DISTRICT OF NEW YORK

Senator KENNEDY. Perhaps you would introduce any of your
guests or family.

Ms. Preska. Thank you, Senator.

I would like to introduce my husband, Thomas Kavaler, my chil-
dren, Matthew and Kathryn.

Senator KENNEDY. Do they want to stand up? Are they missing
school today? [Laughter.]

Ms. PrEsKaA. It is a great treat for them to be here.

Senator KENNEDY. We are delighted.

Ms. Preska. My friend and mentor, Floyd Abrams, my father,
Victor Preska, my friends, Peggy Brown and her husband Jim
Brown. My friends, Lawrence Houseman and Joyce Ozenberg. My
friend David Rigney is in the back of the room, and my cousins
Mary Louise and Fred Barnes are here, as well.

Senator KENNEDY. Very fine. You are all very, very welcome.

Ms. Preska. Thank you, Senator.

Senator KENNEDY. Ms. Preska, community service is a funda-
mentally important activity for all Americans, particularly for at-
torneys, and I notice that you recently received the Lefkowitz
Public Service Alumni Award of the Fordham University School of
Law Public Interest Resource Center. Would you tell us how you
canﬁe r1):0 receive the award and about your pro bono activities, gen-
erally’

Ms. Preska. I would be happy to, Mr. Chairman.

Fordham has just begun a public interest resource center and a
group of approximately a dozen alumni provided the initial funding
of over $1 million for that center. My husband and I were two of
those alumni, and the funding has gone for and will go for activi-
ties from legal services to soup kitchens, the whole range of activi-
ties.

It has also been supported very heavily by the students, who just
this past spring raised $37,000 themselves, through a goods and
services auction at the law school. But it is the feeling of the Ford-
ham Law School, and particularly Prof. Constantine Cartores, who
is running the public service interest group, that, as Ms. Sotomayor
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said, it is time for people in the legal profession to give something
back and are very committed to doing so.

Senator KENNEDY. I notice that you have served over the last 20
months, on a pro bono basis, you served as a special trial counsel
for the departmental disciplinary committee in the New York Ap-
pellate Division. Could you tell us a little bit about that?

Ms. PreskA. I would be happy to, Mr. Chairman.

The departmental disciplinary committee is in New York in the
first judicial department, the body which disciplines lawyers. The
committee staff is essentially the prosecuting staff for a lawyer
about whom a complaint has been received.

What I did was I volunteered to essentially take one of the cases
on which the staff was working. As it turned out, it was a rather
complicated case, it required quite a bit of briefing. I did the brief-
ing, I presented the evidence to the panel, the hearing panel of the
committee on behalf of the staff, so essentially I acted as the pros-
ecutor on behalf of the disciplinary committee with respect to a
complaint received by a lawyer. It did take some time, but I must
say that it was very satisfying work.

Senator KENNEDY. Do you have ideas about how to increase
public service among the members of the bar?

Ms. PreskA. I think, first of all, that the bar associations, and
particularly the association of the bar of the city of New York, of
which the new incoming president is Dean John Farek of the Ford-
ham Law School, Dean Farek has made it part of his agenda to en-
courage more lawyers to bring public service into the front of law-
yers’ minds, to encourage them to do it, to provide the resources to
permit them to do it, and also to provide, if you will, matching
services, to provide a lawyer with particular qualifications with a
Project to work on that is appropriate to those qualifications.

Senator KENNEDY. That is certainly encouraging to hear.

_I'see you have written about alternatives to trial available for
litigants. I also see that you have broad experience with one such
alternative, arbitration. How do you plan on using alternatives to
trial to help resolve lawsuits pending in your courtroom?

Ms. PreskA. The Southern District of New York has adopted a
plan pursuant to the Judicial Improvements Act, which, among
other things, encourages and requires judges to make available and
to advise litigants of the availability of various alternative dispute
resolutions.

One of the planks of that plan is that, in cases designated as ex-
Pedited in the southern district, there will be a mandatory alterna-
tive dispute resolution program provided for those cases, to see how
it works. But it certainly should be mentioned the southern district
has required its judges to mention it early and often.

. Sg’nator KENNEDY. Are you a supporter of that kind of resolu-
ion?

Ms. PreskaA. I certainly think it is very useful, Senator, particu-
1ar3g" in these days where litigation has become so expensive for the
Parties,

Senator KENNEDY. Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.
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Ms. Preska, I congratulate you upon your selection by the Presi-
dent to fill this position and in having the endorsement of your
Senators from your State.

Ms. PreskA. Thank you, Senator.

Senator THURMOND. You have been a practicing attorney, I be-
lieve, since 1974.

Ms. PreskA. That is correct.

Senator THURMOND. I noted, in reviewing your file, that your ex-
perience has been primarily civil in nature, is that correct?

Ms. PreskA. That is correct, Senator.

Senator THURMOND. Have you taken some steps to prepare your-
self for the criminal caseload that awaits you at the Federal dis-
trict level?

Ms. PresxA. Indeed. If I am fortunate enough to be confirmed by
the Senate, I have already begun studying the materials made
available by the Federal Judicial Center relating to criminal mat-
ters. I have also registered for the next judges course offered by the
Federal Judicial Center, and a good deal of that is devoted to crimi-
nal matters.

In addition, I have been very happy to accept the offers of some
of the judges sitting on the southern district today who are experi-
enced 1n criminal matters, of their experience, of learning some of
the(ilr tips as to how to begin. But I certainly have undertaken the
study.

Senator THURMOND. Ms. Preska, the phrase “judicial activism” is
one of interest to me. It is often used to describe the tendency of
judges to make decisions on issues that are not properly within
their scope of authority. Some judges have taken over school dis-
trict, have taken over prisons, and have taken over other institu-
tions of the State. I just wonder what this phrase “‘judicial activ-
ism’’ means to you.

Ms. Preska. Senator, I think judicial activism occurs when a
member of the judicial branch appropriates to himself or herself
powers which are properly those of another branch, of the execu-
tive branch or the legislative branch, or when a member of the ju-
diciary decides an issue which is not before that particular judge.

I do not think I could do better than recalling the Supreme
Court’s warnings in Askwon v. Tennessee, where the courts were
warned that Federal courts are courts of limited jurisdiction and
should endeavor on all occasions to decide issues, decide cases on
the narrowest possible grounds.

As, of course, members of this body are particularly aware, one
of the reasons for that is that the Federal judiciary is the least
well-equipped branch to investigate facts and to make policy, and,
thus, I would hope to always have those exhortations in mind, if I
am fortunate enough to be confirmed.

Senator THURMOND. In our tripartite system of government, the
Congress, under the Constitution, makes the law. The President, as
the Chief Executive, enforces the law. The judiciary interprets the
law. The judiciary has no authority to make law, but some of the
judges seem to think so and have taken some steps along that line,
to w{)hich I am bitterly opposed. Do you agree with my interpreta-
tion?
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Ms. Preska. I certainly do, Senator. Indeed, I do think the cor-
nerstone of our system of government is that each of the three
branches has its powers, duties, and responsibilities and they need
to respect them.

Senator THURMOND. Ms. Preska, there is frequently a conflict be-
tween the deeply felt views of a Federal judge and the constraints
of judicial precedent. Would you tell the committee how you would
resolve the tension between your personal views and precedent?

Ms. PRESKA. Senator, I think that it is the job of a Federal judge,
particularly a district court judge, to apply the law as set out by
the Supreme Court and, in this instance, the second circuit. I be-
lieve that the judge’s personal views should not play a part in that.
The job of the judge is to apply the law as set out.

Senator THURMOND. Thank you very much. I will be very pleased
to support you, and I hope you enjoy your career on the bench.

Ms. PresgA. Thank you, Senator.

Senator THUrRMOND. Thank you, Mr. Chairman.

Senator KENNEDY. Thank you very much. I look forward to sup-
porting your nomination.

Mr. Presga. Thank you, Mr. Chairman.

Senator KENNEDY. We will have Ms. Keeley of Clarksburg, WV.

Would you rise: Do you swear that the testimony you will give is
:}ho(:i ;:ruth, the whole truth, and nothing but the truth, so help you,

Ms. KEELEY. I do.

TESTIMONY OF IRENE M. KEELEY, OF WEST VIRGINIA, TO BE A
U.S. DISTRICT JUDGE FOR THE NORTHERN DISTRICT OF WEST
VIRGINIA

Senator KENNEDY. Both Senator Rockefeller and Senator Byrd
had hoped to be here, but are unable to do so. I have a brief state-
ment of Senator Byrd in support of your nominations, and I will
%:ﬁfil a‘?moment to—do you want to introduce the members of your

y?

Ms. KeELEY. I will, Senator Kennedy. But I must warn you, I am
from a large Irish family and many of them are here.

Senator KENNEDY. I am used to that. [Laughter.]

Ms. KeeLey. My husband Jack, my daughters Megan, Irene, and
Kathryn, my parents John and Irene Murphy, and my father
served under Attorney General Kennedy in the Justice Depart-
ment.

Senator KENNEDY. I knew the President had good judgment
when he nominated you. [Laughter.]

Ms. KeeLey. My husband’s father and mother, John and Evelyn
Keeley. I am just taking up room here. My brother Thomas
Murphy and his wife Mary. My brother is a lawyer in Maryland.
My sister Kathleen Callender and her daughter Holly. My nephew
Colin Harrington, my niece Joanne Altmeyer. My husband’s broth-
er, Tom Altmeyer. My sister-in-law, Dorothy Keeley and Martha
Beckler and her husband Richard Beckler. My sister-in-law and
brother-in-law, John Warren Harrington, and my very close friend
and neighbor, Althea Drosland.

Senator KENNEDY. Fine. We welcome all of you.
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Ms. KeeLey. If I have forgot any of them, I know they will tell
me.

Senator KenNEDY. That is very nice. It is a special day, I know,
for all of them, as well as yourself.

This is the statement of Senator Byrd:

I am pleased today to offer my support of the nomination of Irene Patrick
Murphy Keeley of Clarksburg, West Virginia, for the new judgeship on the bench of
the Federal Court of the Northern District of West Virginia.

Ms. Keeley is a native of New York City—Brooklyn, to be more specific.

She earned her B.A. degree from the College of Notre Dame of Maryland in the
City of Baltimore. Subsequently, Ms. Keeley taught in the secondary public schools
of Prince George’s County, Maryland, and Harrison County, West Virginia, and was
a substitute teacher in the Catholic School System of Harrison County.

In 1977, Ms. Keeley earned her Master of Arts degree from West Virginia Univer-
Sift{:a and in 1980, her Juris Doctor degree from the West Virginia University College
of Law.

In May 1980, Ms. Keeley joined the distinguished law firm of Steptoe & Johnson
?.388; associate in its litigation group, and became a partner in that firm in January

In her nearly dozen years as an attorney, Irene Keeley has practiced throughout a
number of counties comprised by the Northern District of West Virginia and has
won both the admiration and respect of her colleagues and clients in that area, as
well as the recognition of members of the bar throughout West Virginia as a distin-
guished jurist.

To her added distinction, Ms. Keeley has served as an Adjunct Professor in the
College of Law at West Virginia University, and has published scholarly legal
papers in the West Virginia Law Review.

Further, Ms. Keeley has earned an enviable reputation in the field of medical
malpractice and health-care law, and is recognized as an authority in those areas of
the law.

Ms. Chairman, Ms. Keeley comes before this committee with recommendations for
confirmation from several respected legal colleagues and citizens in the area that
she would serve, and I am confident that she would bring to the bench judicial intel-
lect, solid legal scholarship, a warm and mature personality, a deep sense of integri-
ty, and a seasoned practical judgment.

I urge the committee to expedite Ms. Keeley's nomination, and I look forward to
witnessing the exemplary career that I know that she will carve out for herself in
the years ahead.

And we will include a statement from our friend and colleague,
Senator Rockefeller, as well.
[The prepared statement of Senator Rockefeller follows:]
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The Honorable JOhn D. Rockefeller IV
Introduction of Irene Keeley
Judiciary Committee
United States Senate
June 4, 1992

-- Mr. Chairman, Members of the Committee, I thank you for
the opportunity to introduce Irene Keeley for confirmation to
the United States District Court for the Northern District of
West Virginia, and I commend the President on this
appointment. I have known Irene for several years, and am
proud to call this bright, energetic, and unique individual a
friend.

-- But Irene is more than a friend. She’s an outstanding
West Virginian, a caring wife and mother, and someone who
isn‘t satisfied watching from the sidelines. She is involved
in her community and is a leader in our state. She’s a
problem solver, a conciliator, and a fighter against
injustice.

-- I came to know Irene through a mutual concern over the
need for meaningful health care reform ---- a topic about
which she feels passionately. She cares about people and she
understands the role of public policy in making their lives
better.

~-= I think the proof of the kind of judge Irene Keeley will
make lies in the kind of experiences she has had throughout
her 1ife. She has taught elementary school children, as well
as law students. As an active member of the West Virginia
State Bar, she has chaired the Committee on Law and Medicine
and an ad hoc committee to reform state court procedures
involving child abuse cases. Currently she serves on her
community‘s United Way organization and Chamber of Commerce.
In short, her life represents a series of decisions that
reflect a sincere commitment to the public good and a
compassion for others. ,
-~ She brings the perspective of a woman to a federal bench
that is in notably short supply of such. But more than that,
she will be a fair, capable jurist ---- one who will make me
and other West Virginians proud.

~~ Again, Mr. Chairman, I thank you for the opportunity to
speak on behalf of a fine person whom I know will make an
excellent Jjudge.
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Senator KENNEDY. I note, Ms. Keeley you have been active in the
area of health care law. You have chaired a committee that drafted
legislation that was ultimately adopted in West Virginia regarding
health care powers of attorney and living wills. You have been in-
volved in speaking to local organizations to educate members of the
general public about the use of these provisions.

Working with your own Senator Rockefeller and many others, 1
have been very actively involved in trying to address the health
care crisis at the national level. Would you share your thoughts
with us on whether Congress ought to consider proposals address-
ing the issues of health care powers of attorney and living wills?

Ms. KeeLEY. Well, Senator Kennedy, in 1991, as part of OBRA,
the Congress, as you are aware, did pass what we call the Patient
Self-Determination Act, which has, in my opinion, moved the use of
advanced directives dramatically to the forefront in all health care
facilities throughout this country, and that is all to the good, be-
cause, as the Supreme Court has said in Cruzan versus Missourt,
each of us has the right to determine the manner of health care
that we will receive, and only through advanced directives can we
be assured of that right being exercised appropriately.

Senator KENNEDY. We have the Danforth amendment, which re-
quires hospitals to advise patients of their rights in this area that
you are referring to.

Ms. KeELEY. Yes, and hospitals that I advise have moved aggres-
sively not only to advise patients of their right, but also to make
available to them the counseling that is necessary, should they
wish to execute those documents, and I believe that physicians are
now encouraging patients, as part of their office practices, to look
into these documents, because it assists physicians in knowing
what care the patients wish to receive.

Senator KENNEDY. Well, is there more that we ought to be doing
on this in Congress, do you think?

Ms. KeELEY. I believe that, as part of the Medicare Program,
Congress has in place the oversight necessary to assure that hospi-
tals and other health care providers are in compliance with these
activities. I believe now it is up to the public to become educated
and, as part of the Danforth amendment, that education package is
in place. Funding is probably the critical issue.

Senator KENNEDY. For what; developing the programs?

Ms. KeeLEy. Developing the educational programs at the local
level. Many States, such as my own, which are very well-inten-
tioned in that area, can only do a limited amount.

Senator KENNEDY. Well, that is interesting to know.

Since 1987, you have served as a member of the West Virginia
Bar Special Committee on Professionalism. You wrote in your re-
sponse to the committee’s questionnaire that the committee was or-
ganized to address the bar’s concern that lawyers have grown in-
creasingly dissatisfied with their profession. While active, the com-
mittee did develop a voluntary code of professional courtesy which
was adopted by the bar and disseminated to the membership.
Would you tell us about the code of professional courtesy and give
us your impression of how well it has worked?

Ms. KEELEY. I believe it has made a difference, Senator Kennedy,
and I believe it was a very timely and important document. As a
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litigator, I am aware of the pressures that each of us feels in the
course of long and sometimes protracted discovery, and, as trial
dates move around and do not always hold, sometimes our courtesy
to our fellow attorneys may slip.

The code of professional courtesy stunds as a reminder both to
attorneys and judges, that we are professional and that we should
deal with each other in that fashion, even when the pressures of
our jobs may, in fact, threaten to overtake that courtesy.

Senator KENNEDY. You have had a limited background in dealing
with the criminal laws issues. How do you propose to sort of get up
}o sgeed to deal with complex criminal matters that you might
ace?

Ms. KeELEY. Senator Kennedy, that is correct. I dealt with crimi-
nal matters on an appointed basis on the State level, but I have
very little criminal experience in the Federal arena. However,
should I be fortunate enough to be confirmed, I have already initi-
ated a process of education, including the appllcatlon for videos
and tapes from the Federal Judicial Center.

My chief judge, Judge Robert Maxwell, has very graciously asked
me to meet with him and his staff, has forwarded the sentencing
guidelines to me. I have been fortunate enough to sit in on sentenc-
ings and pleas with him in recent weeks since my nomination, and
I am moving aggressively to become more completely educated
about the criminal law matters.

Senator KENNEDY. That is certainly very encouraging.

I noticed your very impressive work for the disadvantaged. The
committee staff report states that, since 1989, you have served as a
member of a Guardian Task Force of West Vlrgmla spending be-
tween 500 and 600 hours working on a legislative agenda and
pubhc education programs of the task force, those working with
citizens groups and individuals are referred by the State bar on the
issue of advanced directives. What is the advanced directives?

Ms. KeeLey. Well, the advanced directives are the living will and
the medical power of attorney.

Senator KENNEDY. Fine. Then you have served on the United
Way of Harrison County, worked to increase funding for agencies
serving women in crisis, the homeless and addicted, and have vol-
unteered and SEent a good deal of time on United Way, as well, all
of which I think is enormously impressive and very positive.

I do not know whether you have ideas about how we can encour-
age that kind of voluntary service by members of the bar.

Ms. KeeLEy. Mr. Chairman, I believe that with the ABA empha-
sis on pro bono activity, that more and more members of the bar
will return to the community the advantages that we in the legal
profession have. Certainly, the bar is aware of the Congress’ strong
emphasis in this area, and I believe and I hope that my fellow at-
torneys will respond appropriately.

Senator KENNEDY. Senator Thurmond.

Senator THURMOND. Thank you, Mr. Chairman.

From 1965 to 1976, I guess you were rearing your children at
that time, were you?

Ms. KEeeLEY. Senator Thurmond, I was rearing my oldest child
Irene. I had to await law school for other children to come. I had a

child in law school and one immediately following graduation.
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Senator THURMOND. I notice that you graduated from the College
of Notre Dame of Maryland.

Ms. KeeLEy. That is correct.

Senator THURMOND. That is another Notre Dame. I did not know
there was but one Notre Dame. [Laughter.]

Ms. KeeLEy. Senator Thurmond, my husband Jack thinks there
is only one Notre Dame, because he is a graduate of that Notre
Dame, but we all know where the real one is.

Senator THurMOND. Those 11 years from 1965 to 1976, you were
in the home at that time, or did you do any teaching or anything?

Ms. KeeLEY. I was at home and teaching, yes.

Senator THURMOND. And teaching schoolchildren?

Ms. KeeLEY. And teaching school, also.

Senator THURMOND. You have not got that down. That is a very
fine thing, too.

Ms. KeeLey. Thank you. I agree.

Senator THURMOND. I taught school myself for 6 years and so I
appreciate the teacher.

Do you see any difficulty in transition from an advocate to an
impartial jurist?

Ms. KeeLEy. No, Senator Thurmond, I do not. I take very serious-
ly the honor it would be to become a Federal judge and would
strive enormously to be impartial in all of my dealings with coun-
sel and the parties that would come before me.

Senator THURMOND. Ms. Keeley, how would you handle an inci-
dent, say, in which counsel for one of the parties of your court was
obviously not a skilled litigator or was not prepared to adequately
represent the interests or his or her client?

Ms. KEELEY. Senator Thurmond, that question involves a balanc-
ing of the interests of both as a jurist not to interfere with the
rights of the parties and counsel to determine the course of their
litigation and develop their own theory of the case. But I believe
that, as I wrote in the article I published in law school, that inef-
fective assistance of counsel is an important issue for a court to ad-
dress and to prevent, before it deprives a criminal defendant, par-
ticularly, of his or her right to due process.

Were the counsel’s activities of such a level as to deprive the de-
fendant of his or her right to counsel, I believe it would be incum-
bent upon me, in my position as the court, to intervene and to try
to prevent that from occurring.

enator THURMOND. I do not think I have any other questions. 1
want to congratulate you on your selection by the President and
having the endorsement of your Senators from your State, also. I
would be glad to support you and I wish you well on the bench.

Ms. KeeLEy. Thank you very much, Senator Thurmond.

Senator KENNEDY. Let me just ask you, I notice that you have
done a great deal of work in the medical area. What is your own
impression about the malpractice situation in West Virginia? We
have seen increases in malpractice insurance over the last decade.

In the most recent time, I know in my State, most of the premi-
ums have actually gone down somewhat, the ones with the highest
premium have been the physician-anesthesiologist and the obstetri-
cian, the ones that are generally the more active members of the
medical profession. We have not seen great instances where the
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medical profession has been willing to police itself in terms of mal-
practice. What is generally the condition in West Virginia, in
terms of the medical profession policing itself in cases?

Ms. KeeLey. Mr. Chairman, as part of my practice, I have been
very involved with physicians and hospitals that undertake peer
review. I believe that part of the development of peer review has
been a recognition on the part of physicians, particularly those
emerging from the medical schools today, of their responsibility to
police themselves, otherwise it results in the policing by the courts
through the medical malpractice litigation, in which I have been
involved.

I think it is very important, however, to recognize that, as you
request physicians and hospitals to police themselves, there has to
be some protection in terms of confidentiality for the process, be-
cause, otherwise, it could become a vehicle to an increasing amount
of medical malpractice litigation.

In West Virginia, as you are aware, Mr. Chairman, Senator
Rockefeller and others have addressed the crisis in rural health
care that we are experiencing there, and in order to encourage
gillysicians to both remain there and to relocate to West Virginia,

ancing is important.

Senator KENNEDY. Well, it is an enormously complicated issue,
because you have the rights of privacy and then whether doctors
have rights in various hospitals, whether excluded, whether there
is monopolistic kind of activity in excluding some of them, and
then you have the whole question of privacy in medical records. It
Is very, very complicated and a matter of enormous importance, in
terms of maintaining quality health care, and so it is an interest-
Ing experience you have, and I am sure that, as well as your other
past experience, as a teacher and your many other activities in the
tommunity, you certainly bring broad understanding to the law.

Well, we want to congratulate you. We certainly look forward to
supporting your nomination, and we are delighted to see your ex-
tended family.

Ms. KEeLEY. Thank you, Mr. Chairman.

Senator KENNEDY. Thank you very much.

Senator D'Amato, we would be delighted to hear from you. We
have listened to two very outstanding nominees. They are on the
fast track, so we are glad to hear whatever additional information
that you might want to give us.

STATEMENT OF HON. ALFONSE M. D’AMATO, A U.S. SENATOR
FROM THE STATE OF NEW YORK

Senator D’AmATO. Let me say this, if they are on the fast track, I
do not intend to say anything that might slow that down.

I am delighted to be here, Mr. Chairman, and I ask to incorpo-
rate in the record, as read in their entirety, the statements I have
on behalf of Loretta Preska and Sonia Sotomayor. Both are out-
standing nominees.

I might mention that, in the 11 years that both Senator Moyni-
han and I have been making recommendations to the White House,
with the confirmation of Loretta and Sonia, this will bring seven
women who will have been appointed to the Federal bench from
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our State. Five have already been and are presently serving, and
these two will bring that total up to seven, so I think we can be
quite proud of that accomplishment, and we have at least one other
who I believe is pending in the Justice Department at the present
time.

I might say that I think both candidates bring something that we
can be terribly proud of. They are children of immigrants, they
bring esprit de corps, striving for excellence which they have
achieved academically, professionally, and, in the very real sense, a
great deal of credit has to go to their families.

I am not going to go further, but I have had occasion to speak to
both Sonia last evening, a great, great story of what America can
and is about, and the same thing with Loretta and her magnificent
and wonderful family.

So in addition to their great backgrounds that they bring in
terms of scholarship and their achievements before the bar, as
practicing attorneys, I think they epitomize the best of America
and I am delighted to be able to recommend both for speedy consid-
eration and approval.

And I might say that the court certainly needs their talent as
quickly as possible. The loads are increasing, and I thank the Chair
for your consideration.

[The prepared statements of Senator D’Amato follow:)
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Sonia Sotomayor
Mr. Chairman,

I am pleased to join my good
friend and colleague Senator
Moynihan in introducing Sonia Marie
Sotomayor as a nominee by the
President to be a United States
District Judge in the Southern
District of New York.

Presently a partner at the firm of

Pavia and Harcourt, Ms. Sotomayor
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is a Summa Cum Laude graduate of
Princeton University and a graduate
of Yale Law School, where she served
as editor of the law school journal.
Subsequent to law school, Sonia was
an Assistant District Attorney for
New York County for a period of five
years prior to joining her present law
firm in 1984.

I am pleased that Sonia has

received the nomination of the
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President and the recommendation of
the Justice Department for this
nomination and I am confident that
your assessment will agree that she
will be a fine addition to the Federal
Bench.

Thank you, once again, Mr.
Chairman, for moving so quickly on
this nominee after the designation

was made.
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Loretta A. Preska
Mr. Chairman,

I am pleased to present for
consideration by the committee
Loretta A. Preska, who was
nominated by the President for the
District Bench, Southern District of
New York. Loretta is a partner in
the firm of Hertzog, Calamari &
Gleason.

A native of Albany New York,

Loretta is a graduate of the
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College of St. Rose in Albany and

of Fordham University School of

Law in New York City. She is a

noted litigator with a-strong

practice in commercial law, as

well as securities and banking

law. In her almost twenty years of
practice she has refined that specialized
training to a recognized expertise which
will be a significant aspect to the court’s
capacities.

I ask the panel also to welcome

AN_2K1 n _ Q2 __
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her father, Victor Preska, who joins

her husband, Thomas Kavaler, and their
two children, Matthew and Katherin,
aged three and six respectively. They
are as proud as I am that Loretta has
been nominated by the President and
that she is here in the Senate today.
Proud because she is "family" and

proud, too, that she is the first person of
Lithuanian decent to be nominated to
the Federal Bench in New York.

As an example of the sensitivity
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which Loretta will bring to her duties, I
want to quote from her letter to me on
the occasion of her being called by the
President.
"In contrast to the usual sterile
office surroundings in which such
calls are received, I took the
President’s call advising that he
had followed through on your
recommendation to nominate me to
the Southern District in my

Lithuanian father’s home standing
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next to the flag presented to us
following the burial a year ago of my
sister, a major in the Air Force. As
you can well understand, it was
particularly moving."

That is a measure of this nominee,
Mr. Chairman: A proud American, an
accomplished daughter, a successful
wife and mother.

Mr. Chairman, I am confident that
your committee will find that Loretta

Preska has the professional stature and
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personal qualities that will make her an
outstanding Federal Jurist.

Thank you, Mr. Chairman, for the
quick action taken by the committee on
behalf of this nominee. The chief judge
has impressed on me the desperate
emergency in the courts and I am

grateful for your speedy action.
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Senator KENNEDY. Thank you very much, Senator D’ Amato.

We know that you have gone out of your way to be here, as Sen-
ator Moynihan indicated that you would be coming later in the
morning, and we are delighted to have you here, as well as our
other colleagues, and we certainly agree with your assessment. We
appreciate very much your willingness to be here with us.

Senator THURMOND. Senator, I want to congratulate you on rec-
ommending such outstanding ladies.

Senator D’AmaTo. Thank you very much.

Senator THURMOND. I have always known you were a ladies’
man, anyway. [Laughter.]

Senator KENNEDY. I am going to leave that alone. {Laughter.]

Senator D’AMATOo. That is not in the record, I hope. [Laughter.]

Thank you very much, Mr. Chairman.

Senator KENNEDY. Thank you very much.

Senator Rockefeller, we are glad to have you here. We have had
a very impressive response by the nominee and we have read into
the record the excellent statement of endorsement of your col-
league, Senator Byrd. We know that you want to make a comment
and we are delighted to have you here.

STATEMENT OF HON. JOHN D. ROCKEFELLER 1V, A U.S. SENATOR
FROM THE STATE OF WEST VIRGINIA

Senator ROCKEFELLER. Mr. Chairman, I apologize. I was down-
stairs giving testimony in front of Senator Dodd’s Subcommittee on
Children, and Irene Keeley understood that. I apologize very much
to the chairman.

I will make a two-sentence statement about Irene Keeley, to
show the depth of my feeling for her and respect for her. I think
she is one of the most impressive people I have ever met.

I have been in the Attorney Generals office twice in my life. The
second time was to go on behalf of Irene Keeley, to talk to Attor-
ney General Dick Thornburgh, because—and I have never done
that before about anybody or anything, but I felt so strongly that
she is so good and it was so important for her to be a Federal
judge, that I wanted to do that.

The first and the only other time that I have ever been there,
Mr. Chairman, was when I went to see your brother, the late
Robert Kennedy, to discuss going to West Virginia as a VISTA vol-
unteer, which he encouraged me to do.

So those are two pretty big visits, as far as I am concerned, and I
hope that expresses in some measure my feeling about Irene
Keeley.

Thank you.

Senator KENNEDY. Very fine. As I mentioned, we are very much
impressed with her legal background and her extraordinary back-
ground and the variety of her pro bono work. It is certainly some-
thing that we are very interested in trying to encourage among
those who are going to serve on the bench—being involved in pro
bono work. It is interesting that virtually all of the nominees today
have extraordinarily, impressive records in that area, and it is an
excellent example for all the members of the bar.

Senator Thurmond.
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Senator THURMOND. We are glad to have you here, Senator, and
glad to get your high opinion of the nominee.

Senator RockerFeLLER. Thank you.

Senator KENNEDY. Thank you very much.

Again, we appreciate all of our colleagues being here and we are
delighted with the nominees, impressed by their qualifications, and
1 personally look forward to supporting all of them and urge our
committee to act swiftly and do everything we can to move them
along on the Senate floor.

Senator THURMOND. Mr. Chairman, I might just say that, in look-
ing through the records of these fine ladies, I have been deeply im-
pressed and I am glad to see the President choose some ladies for
these positions.

Senator KENNEDY. The committee stands in recess.

[Whereupon, at 11:10 a.m., the commaittee adjourned.]



226

I. BIOGRAPHICAL INFORMATION (PUBLIC)

Full name (include any former names used).

Susan Harrell Black
Susan Sims Harrell

Address: List current place of residence and office address(es).

Home: 3530 St. Johns Avenue
Jacksonville, FL 32205

Work: United States Courthouse
311 West Monroe Street, Room 511
Jacksonville, FL 32202

P.O. Box 53135
Jacksonville, FL 32201

Date and place of birth.

October 20, 1943
Valdosta, Georgia

Marital Status (include maiden name of wife, or husband’s name). List spouse’s
occupation, employer’s name and business address(es).

Married to Louis E. Black, I

On November 19, 1989, my spouse sold Avondale Travel Bureau to United States Travel
Service and signed a five-year contract to remain as President of Florida operations.

His office address is: 3651 St. Johns Avenue
Jacksonville, FL 32205

Educatlon: List each college and law school you have attended, including dates of
attendance, degrees received, and dates degrees were granted.

Ohio Wesleyan University, September 1961 - June 1962. Left to transfer to Florida State
University.

Spring Hill College, Summer of 1962.

-1
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Florida State University, September 1962 - March 1965. Bachelor of Arts Degree, April
22, 1965.

University of Florida College of Law, April 1965 - August 1967. Degree of Juris
Doctor, August 12, 1967.

University of Virginia School of Law, Summer 1982 - May 1984. LL.M Degree, *
May 20, 1984,

Employment Record: List (by year) all business or professional corporations,
companies, firms, or other enterprises, partnerships, institutions and organizatlons,
nonprofit or otherwise, including firms, with which you were connected as an
officer, director, partner, proprietor, or employee since graduation from college.

Assistant General Counsel, City of Jacksonville, 1300 City Hall, 200 East Bay Street,
Jacksonville, FL. 32202. 1972 - 1973

Assistant State Attorney, Fourth Judicial Circuit of Florida, 600 Duval County
Courthouse, 300 East Bay Street, Jacksonville, FL 32202, 1969 - 1972

Assistant General Counsel, United States Govenment, Army Corps of Engineers,
Federal Building, 400 West Bay Street, Jacksonville, FL 32202. 1968 - 1969

Civics Teacher, Ribault Senior High School, Jacksonville, Florida. September 1967 until
December 1967

Military Service: Have you had any military service? If so, glve particulars,
including the dates, branch of service, rank or rate, serial number and type of
discharge received.

None.

Honors and Awards: List any scholarships, fellowships, honorary degrees, and
honorary society memberships that you believe would be of interest to the
Committee.

University of Florida Distinguished Alumnus Award
October 15, 1982

Kappa Kappa Gamma, National Alumnae Achievement Award (1980)

Outstanding Alumna Award, University of Florida Alumni Club of Jacksonville, 1977 -
1978 (February 28, 1978)

I-2
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Florida Blue Key, University of Florida, Gainesville, Florida (1976)

Honorary Member, University of Florida Law Review Association (October 15, 1979)
Member, University of Florida President’s Council (1982 - present)

Govemor's Commission on the Status of Women (1973 - 1979)

Governor's Conference on Energy Supply and Use (appointed February 1973)

Florida Publishing Company "Eve Award" (1988)

Recipient of *Book" award (highest grade) in Constitutional Law, University of Florida
College of Law, Gainesville, Florida (1965)

Honor List (academics), Florida State University, Tallahassee, Florida (1962 - 1964)

Delta Sigma Rho - Tau Kappa Alpha, National Scholastic
Debate Honorary (1963 - 1965)
Vice President (1964)

Pi Sigma Alpha
National Scholastic Political Science Honorary
(1964 - 1965)

Bar Associations: List all bar associatlons, legal or judicial-related committees or
conferences of which you are or have been a member and give the titles and dates
of any offices which you have held in such groups.

Member, Judicial Administration Division (1975 - present)

Member, National Conference of State Trial Judges (1975 - 1979)

Delegate to 1977 and 1978 ABA Convention (appointed by Chief Justice,
Florida Supreme Court)

National Conference of Special Court Judges (1973 - 1975)

Florida Membership Chairman of the National Conference of Special
Court Judges (1974)



Committee on Court Administration and Case Management (1990 -
present)
Case Management Subcommittee Member (1990 - Present)
Chair, PC/CHASER Subcommittee (computer assisted case
management (1991 - Present)
Chair, Telephone Interpreting Project (1990 - Present)
Committee on Judicial Improvements (1987 - 1990)

(1991 - present)

Florida State-Federal Judicial Council
(1990 - present)

Member (1979 - present)

President (May 1987 - 1988)
President-Elect (May 1986 - 1987)
Vice President (May 1985 - 1986)
Secretary-Treasurer (May 1984 - 1985)

The Florida Bar

Member, Civil Procedure Rules Committee (1979 - 1982)

Member, Criminal Law Section (1976 - 1979)

Chairman, Criminal Jury Instructions Committee
(1978 - 1979)

Member, Continuing Legal Education Committee - Manual on Evidence
(1976 - 1978)

Chairman, Continuing Legal Education Steering Committee -Manual on
Florida Criminal Rules and Practice (1976 - 1978)

Member, Criminal Procedure Rules Committee (1976 - 1979)

Chairman, Continuing Legal Education Steering Committee for Criminal
Law Course (1976) |

Chairman, Legislation Subcommittee of the Criminal Law Committee
(1975)

Member, Criminal Law Committee (now the Criminal Law Section) (1972
- 1976)

Member, Special Committee on Liaison with Judiciary and Trial Lawyers
(1977 - 1978)

Board of Trustees (1985 - 1991)
Chairman, A. Sherman Christensen Award Judging Panel (1991 - Present)

I-4
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President (1985 - 1988, 1991 - present)
Executive Committee (1988 - present)

Vice Chairman, Board of Trustees (1981 - 1988)

Member, Board of Trustees (1978 - 1988)

Member, Award and Scholarship Committee (1981 - 1988)
Member, Nominating Committee (1980)

Chairman, Nominating Committee (1981 - 1985)

Trustee Emeritus (1988 - present)

Law Center Council (1972 - 1978)

Visiting Alumni Committee (for accreditation review) (1981 - 1982)
Co-Editor of Bar Bulletin (1972)
\od
(1980 - Present)
(1969 - 1972)
(1969 - 1972)
i v
(1969 - 1972)
(1968 - 1969)
Member, Program Committee (1983)

Chairman, Program Committee (1982)

Appointed by Chief Justice, Florida Supreme Court (1978 - 1979)
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Appointed Chairman by Governor, State of Florida, to select three
candidates for Governor’s consideration to fill vacancies on Parole and
Probation Commission (1977 - 1979)

Board of Directors (1977 - 1979)

Appointed by Governor, State of Florida - created by law to assist the
Department of Rehabilitation with parole and correction problems (1976 -
1979)

Chairman, Education Committee (1976 - 1979)

Spring 1978 Educational Seminar - Conducted under my direction and
supervision (March 19-22, 1978)

Spring 1977 Evidence Seminar - Florida had adopted a new Evidence
Code based primarily on the Federal Evidence Code, and I was
completely responsible for this training seminar attended by
approximately 200 Circuit Judges (March 20-23, 1977)

Spring 1976 Educational Seminar - Conducted under my direction and
supervision (March 9-12, 1976)

Dean of College for New Judges - A one-week mandatory seminar
conducted for all new Circult and County Court judges for the
purposes of orienting them as to their new positions and
responsibilities

Vice-Chairman, Education Committee (1975 - 1976)

Holland Law Center, University of Florida (January 1978 and March
1979)

Appointed by Chief Justice, Florida Supreme Court (1978 - 1979)

Faculty Member (1977 - 1979)

ni
Board of Directors (1975 - 1978)

Member (1973 - 1979)



10.

11.

12.

Appointed December 1975 (Task Force presented its findings and
disbanded July 1976)
Executive Board of Directors (1973 - 1975)
f
Criminal Law Committee (1973 ~ 1975)

Supervised the use and allocation of computer system for courts,
corrections, sheriff, state attorney, and public defender (1970 - 1979)

(1969 - 1972)
County Court Judges Seminar (December 4-8, 1972)
Sponsored by National College of State Trial Judges at Williamsburg,
Virginia (February 14-19, 1971)
Other Memberships: List all organizations to which you belong that are active in
lobbying before public bodies. Please list all other organizations to which you
beiong.
None.

Court Admission: List ail courts in which you have been admitted to practice, with
dates of admission and lapses if any such memberships lapsed. Please explain the
reason for any lapse of membership. Give the same information for administrative
hodies which require special admission to practice.

All and singular the Courts of Florida, November 10, 1967. United States District Court
for the Middle District of Florida, June 21, 1968. Supreme Court of the United States,
November 9, 1971.

i : List the titles, publishers, and dates of books, articles, reports,
or other published material you have written or edited. Please supply one copy of

1-7
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all published material not readily available to the Committee. Also, please supply
a copy of all speeches by you on issues involving constltutional law or legal policy.
If there were press reports about the speecb, and they are readily available to you,
please supply them.

I have been very involved in continuing education, as reflected by the following:
Chapter: “Judicial Notice; Presumpiions; Burden of Proof”

The Florida Bar - Continuing Legal Education Manual, Evidence in Florida,
Third Edition, Published 1989. See Addendum I-A.

Lecture and Materials: "Bail and Detention Under 1984 Act”
Federal Judicial Center Seminar for:

United States Magistrates
Minneapolis, Minnesota - August 8, 1985
Albuquerque, New Mexico - February 27 - March 1, 1985

Article: "A New Look ar Preliminary Injunctions: Can Principles from the Past
Offer Any Guidelines to Decisionmakers in the Future?”

Alabama Law Review, Vol. 36, No. 1, Fall 1984. Sec Addendum 1-B.
Lecture and Materials: "From the Judge's Perspective®

Civil Practice in Federal Courts, The Florida Bar Continuing Legal Education
Program

Tampa, Florida, September 23, 1983 & September 21, 1984

Miami, Florida, September 22, 1983 & September 20, 1984

Lecture and Materials: “Judicial Techniques to Expedite Trials” - Federal Judicial
Center Seminar for: '

Full-Time United States Magistrates
Phoenix, Arizona, February 23-25, 1983

United States Bankruptcy Judges
Albuquerque, New Mexico - March 16-18, 1983
Nashville, Tennessee - November 17-19, 1982



Lecture and Dialogue: “Senrencing”

College for New Judges

University of Florida, College of Law
Gainesville, Florida

March 18-23, 1979

Chapter: “Judicial Notice; Presumptions; Burden of Proof”

The Florida Bar - Continuing Legal Education Manual, Evidence in Florida,
Second Edition, Published 1978. See Addendum I-C.

Chapter: °“Extradition”

The Florida Bar - Continuing Legal Education Manual, Florida Criminal Rules
and Practice, Second Edition, Published 1978. See Addendum I-D.

Lecture: “Redesign of an Existing Information System,® *Instaliing a Better System*®

National Judicial College, University of Nevada
Reno, Nevada
November 12-17, 1978

Lectures and Materials: “Redesign of Existing Information System,® ‘Installing a
Better System,” “Critique of Workshop Problem*

National Judicial College, University of Nevada
Reno, Nevada
March 15-17, 1978

Lecture and Materials: “Sentencing®

College for New Judges

University of Florida, College of Law
Gainesville, Florida

January 22-25, 1978

Lectures: "Technology and Court Management Systems Development, * *Organizing and
Conducting a Court Improvement Plan for Your Jurisdiction,” “Your Role in
Inltiating and Preparing Your Court for Change*

National College for the<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>