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NOMINATION OF DAVID H. SOUTER TO BE AS-
SOCIATE JUSTICE OF THE SUPREME COURT
OF THE UNITED STATES

THURSDAY, SEPTEMBER 13, 1990

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The committee met, pursuant to notice, at 10:05 a.m., in room
215, Senate Hart Office Building, Hon. Joseph R. Biden, Jr. (chair-
man of the committee) presiding.

Also present: Senators Kennedy, Metzenbaum, DeConcini, Leahy,
Heflin, Simon, Kohl, Thurmond, Hatch, Simpson, Grassley, Spec-
ter, and Humphrey.

OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR.

The CHAIRMAN. The hearing will come to order.

Welcome, Judge Souter. The committee is delighted to have you
here this morning. Let ine, before I make my opening statement,
just go through very, very briefly the procedure we hope to follow
this morning.

As is the custom of the committee, Judge, each member of the
Judiciary Committee, on such a solemn and important occasion as
this, makes an opening statement. We will limit our opening state-
ments to 10 minutes apiece. But with the number we have here,
you can see that is going to take a while, at which time we would
then proceed, Judge, to having your colleagues from New Hamp-
shire, Senator Humphrey and Senator Rudman, introduce you.
After that point, we will then ask you to stand to be sworn and
then to deliver your opening statement.

Now, I expect, in light of the clock and the time and the number
of statements, that we will probably break for lunch before you
make your opening statement. So I expect the first item of business
after we break for lunch will be your opening statement, at which
time we will then begin questioning. In order to have some pros-
pect of a genuine exchange on matters of consequence, it has been
my practice and my predecessors before me, Chairman Kennedy
and Chairman Thurmond, to have that first round of questioning
be a half-hour—that each Senator have one-half hour to question
you.

I do not anticipate going late tonight or any night during this
process, and I do not anticipate that we are going to have to bring
a knapsack for any of these proceedings. Today, our lunch break
will occur whatever the convenient moment is after Senators have
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made their opening statements. If there is still time, we will ask
Senators Humphrey and Rudman to make their statements and
you be sworn. If not, that will be put over until the afternoon.

1 again, Judge Souter, welcome you to this committee.

Seven weeks ago, President Bush discharged one of his most im-
portant constitutional responsibilities, one of the most important
responsibilities assigned to the Chief Executive of this Nation, by
selecting you to be his nominee for Associate Justice to the Su-
preme Court of the United States.

Today, we, the members of the Judiciary Committee and the
Senate as a whole, embark on a solemn task that article II of the
Constitution commits to this body: The Senate’s responsibility to
offer its “advice and consent” to the President’s nomination.

As these hearings begin, 1 believe this committee’s role in that
process is threefold:

First, and foremost, in my view, we must conduct a fair and thor-
ough hearing that will provide you with a full opportunity to
present your constitutional philosophy to the Senate and, I might
add, to the Nation;

Second, we must explore those views with you, to try to identify
the meaning you would give to our Constitution, if you become
“Justice Souter”; and

Third, we must decide—each Senator, bound by his own con-
science—whether that constitutional vision is the one that this
Nation should have.

These have been our obligations for many years now, obligations
that the Constitution makes it our duty to complete. And to fulfill
our constitutional duties, Judge Souter, we will need your help.

You come before us without an extensive record that details your
views on important constitutional questions of our time. And I say
that not critically. I say that as an observation. You are an ex-
tremely bright man with an extremely admirable record. But the
past responsibilities you have had have not required you te enun-
clate your views in any detail on major constitutional issues and
questions. As a result, we need your help for us to be able to under-
stand your constitutional philosophy, the philosophy that you
would bring to the Nation’s highest court. We need you to join us
in a meaningful and important dialog about the Constitution.

And let me be clear on one point, Judge. As chairman of this
committee, I am not asking you for any commitments as to how
you would vote on any specific case, nor am [ trying to pry nor am
1 attempting to pry into your personal views on publicly debated
issues. A

Rather, we want to know what principles you would apply, what
philosophies you would employ as you exercise the awesome—and 1
emphasize awesome—the awesome power you wil]l hold if you are
confirmed as an Associate Justice of the Supreme Court of the
United States.

The Supreme Court holds far-reaching power over the constitu-
tional rights and daily lives of every American. Throughout the
course of our history, its impact—upon what we can do, what we
can gay, and how we can live—has equaled that of any President or
any Congress.
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The fact of the matter is that we hold many of the freedoms we
enjoy today because of the wisdom and the courage—and I empha-
size the courage—and foresight of the 104 Justices who have sat on
the Supreme Court.

But there have been moments in our history when the Court,
like other institutions in this Nation, has come to a crossroads, mo-
ments when the Court’s future has confronted its past, moments
when its long-term direction is at stake, or at least in question.

It is at these moments in particular when the Court is most
shaped by the outlook and philosophy of individuals who serve as
Justices. In my view, Judge Souter, we are witnessing just such a
moment in our history.

Today, our Nation, our Constitution as interpreted by the Court,
is fg; a crossroads. There are some very fundamental choices to be
made:

Will the first amendment’'s guarantee of freedom of religion con-
tinue to protect the rights of all Americans—Protestant and Catho-
lic, Jewish and Moslem—to practice their faith and practice it in a
way of their choosing? Or will we begin to change the standard by
which we judge whether a religious practice can be impacted upon
by a governmental body?

Will the fourth, fifth, and sixth amendments protecting our civil
liberties—of a fair trial, of freedom from unreasonable searches—
remain intact as it is today? Will it be scaled back, giving govern-
ment more power, or changed, giving individuals more impact and
control?

It is a question, as they say in the vernacular, that is up for
grabs today.

Will the power of the 1l4th amendment’s equal protection
clause—used to root our discrimination against racial minorities
and women in our society—be diminished? Again, will government
be given more control?

And will the majestic sweep of the 14th amendment’s due proc-
ess clause, which protects the right of privacy of all Americans, be
curtailed, changed, or in any way affected?

dJudge Souter, because of the close division on the Court on the
meaning of these constitutional guarantees, many of which are di-
vided 5 to 4 or, in essence, now will be 4 to 4, you, Judge Souter,
are the gingle man in this room who can affect in the near term
the outcome of all these issues. With this close division, will you
have and how will you exercise and determine which way you will
vote, deciding which direction the Court will go on a dozen issues
we could probably both name? You will have the power to deter-
mine which direction the Nation will take, which path we will
follow, as we reach this critical crossroads.

Let there be no mistake about it, Judge Souter. If confirmed, the
fate of our private lives and our public responsibilities will be
placed in your hands in a very significant way.

Judge, I sincerely hope—and expect, quite frankly—that you will
join me in a dialog on the Constitution, a dialog in which you re-
spond with specific answers to specific questions, specific questions
about the due process clause and its protection of our right to pri-
vate and individual liberty; the equal protection clause and its
guarantees of racial equality and equal rights for women; the first
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amendment and its protection of freedom of speech and freedom of
religion; and other important constitutional issues of our day.

At this fateful moment in our history, Judge, we have a right to
know, a duty to discover, precisely what you, Judge David Hackett
Souter, think about the great constitutional issues of our time.

I believe we can engage in a real discussion on these issues while
respecting your judicial independence. We value impartiality in our
judicial officers, and it is not a function of these hearings to tres-
pass upon any boundaries that are set by or need to be maintained
to guarantee that independence.

Yet the office of a Supreme Court Justice inures to no one by
birth, no one by right, and no one as a consequence of a nomina-
tion by the President of the United States. To attain that post, a
nominee has the obligation to persuade the Senate that he or she is
the person in whose hands we should agree to vest this awesome
power and responsibility.

No one is entitled to be a Supreme Court Justice any more than
a member of this committee is entitled to be a U.S. Senator.

Judge, put bluntly, the burden of proof is on you—Judge Souter,
the nominee—as it is on us when we stand for election. If a majori-
ty of the electorate deems us to be the right person for the job,
given the particular time and circumstances facing this country,
then we will be. And a Supreme Court Justice can assume his post
only if the Senate is persuaded that the nominee is the right
ﬁr;?n for that position at that particular juncture of American

istory.

Judge, as I said, the power is awesome, the duty is profound, the
obligation is yours, and the responsibility is ours.

No one knows, Judge Souter, what questions the Supreme Court
will have to resolve in the year 2024, the year until which you will
serve on the Court, God wiﬁing, should you be confirmed and serve
as long as your predecessor—2024,

Of one thing, though, we can be sure.

If the history of this great Nation is any guide, tomorrow’s
issues—whatever form they take—will pit governmental power
against individual liberty; majority tyranny against personal
rights; the danger of discrimination against the dream of equality
for all Americans.

For 200 years, the Supreme Court of the United States has
served as the court of last resort in such struggles—the final guard-
ian of our fundamental rights.

So it was for our parents and our grandparents, and so I hope it
will be for our children and our grandchildren in the 21st century.

If confirmed, you, Judge Souter—more than any other person in
this room—will decide what the Constitution means for the next
generation. We will long be gone from this bench while you are
still sitting on the Supreme Court of the United States, helping
decide the fate of this great Nation. To consent to your nomination,
we must have considerable guidance as to what kind of Supreme
Court, what vision of the Comstitution you will provide for our
grandchildren.

For the next few days, Judge Souter, open for us a window into
your mind, and give us a little bit of a glimpse into your heart.

[The prepared statement of Chairman Biden follows:]



OPENING STATEMENT
SENATOR JOSEPH R. BIDEN, JR.
HEARINGS ON THE NOMINATION OF JUDGE DAVID SOUTER
TO BE ASSOCIATE JUSTICE OF THE U.S. SUPREME COURT

THURSDAY, SEPTEMBER 13, 1990

JUDGE SOUTER, I WOULD LIKE TO WELCOME YOU TO THE SENATE

JUDICIARY COMMITTEE.

SEVEN WEEKS AGO, PRESIDENT BUSH DISCHARGED ONE OF THE MOST
IMPORTANT CONSTITUTIONAL RESPONSIBILITIES ASSIGNED TO THE CHIEF
EXECUTIVE, BY SELECTING YOU TO BE HIS NOMINEE FOR THE UNITED STATES

SUPREME COURT.

TODAY, WE EMBARK ON A SOLEMR TASK THAT ARTICLE II OF THE
CONSTITUTION COMMITS TO THIS BODY -- THE SENATE’'S RESPONSIBILITY

TO OFFER ITS "ADVICE AND CONSENT" TO THE PRESIDENT'S NOMINATION.

AS THESE HEARINGS BEGIN, I BELLEVE THIS COMMITTEE'S ROLE IN

THE PROCESS IS THREE-FOLD:

* FIRST -- AND FOREMOST -- WE MUST CONDUCT FAIR AND
THOROUGH HEARIRGS THAT PROVIDE YOU WITH A FULL
OPPORTUNITY TO PRESENT YOUR CONSTITUTIONAL PHILOSOPHY TO

THE SENATE AND TO THE NATION;
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b SECOND, WE MUST EXPLORE THOSE VIEWS WITH YOU, TO TRY TO
IDENTIFY THE MEANING YQU WOULD GIVE T(Q QUR CORSTITUTION,

IF YOU BECAME "JUSTICE DAVID SOUTER;" ARD

* THIRD, WE MUST DECIDE -- EACH SENATOR, BQUND BY HIS QWN
CONSCIENCE -- WHETHER THAT CONSTITUTIONAL VISION IS ONE

THAT THE NATION SHOULD EMBRACE.

THESE HAVE BEEN OUR OBLIGATIONS FOR MANY YEARS NOW --

OBLIGATIONS THAT THE CONSTITUTION MAKES IT OUR DUTY TO COMPLETE.

TO FULFILL OUR CONSTITUTIONAL DUTIES, JUDGE SOUTER, WE WILL

NEED YOUR HELP.

YOU COME BEFORE US WITHOUT AN EXTENSIVE WRITTEN RECORD THAT
DETAILS YOUR VIEWS ON THE IMPORTANT CORSTITUTIONAL QUESTIONS OF OUR
TIME. AS A RESULT, WE NEED YOU TO HELP US IN UNDERSTANDING THE
CONSTITUTIONAL PHILOSOPHY YOU WOULD BRING TO THE NATION'S HIGHEST
COURT. WE NEED YOU TO JOIN US IN A MEANINGFUL AND IMPORTANT

DIALOGUE ABOUT OUR CORSTITUTION.

AND LET ME BE CLEAR ON ONE POINT, JUDGE: WE ARE NOT ASKING
FOR ANY COMMITMENTS AS TO HOW YOU WOULD RULE ON ANY SPECIFIC CASE
== NOR ARE WE TRYING TC PRY INTO YOUR PERSONAL VIEWS ON PUBLICLY-

DEBATED ISSUES.



-3 -

RATHER, WE WANT TO KNOW WHAT PRINCIPLES YOU WOULD APPLY —--
WHAT PHILOSOPHIES YOU WOULD EMPLOY -- AS YOU EXERCISE THE AWESOME
POWER YOU WILL HOLD IF YOU ARE CONFIRMED AS A JUSTICE OF THE UNITED

STATES SUPREME COURT.

THE SUPREME COURT HOLDS FAR-REACHING POWER OVER THE
CONSTITUTIONAL RIGHTS ANMD THE DAILY LIVES OF EVERY AMERICAN
CITIZEN. THROUGHOUT THE COURSE OF QUR HISTORY, ITS IMPACT -- UPON
WHAT WE CAN DO, WHAT WE CAN SAY, AND HOW WE CAN LIVE -~ HAS

EXCEEDED THAT OF ANY PRESIDENT OR ANY CONGRESS.

THE FACT OF THE MATTER IS THAT WE HOLD MANY OF THE FREEDOMS
WE ENJOY BECAUSE OF THE WISDOM, COURAGE AND FORESIGHT OF THE 104

JUSTICES WHO HAVE SAT ON THE SUPREME COURT.

BUT THERE HAVE BEEN MOMENTS IN HISTORY WHEN THE COURT -~ LIKE
OTHER INSTITUTIONS IN THIS NATION -~ HAS COME TO A CROSSROADS;
MOMENTS WHEN THE COURT'S FUTURE HAS CONFRONTED ITS PAST -~ MOMENTS

WHEN ITS LONG~TERM DIRECTION HAS BEEN AT STAKE.

IT IS AT THESE MOMENTS WHEN THE COURT IS MOST SHAPED BY THE
OUTLOOK AND PHILOSOPHY OF THE INDIVIDUALS WHO SERVE AS JUSTICES.

IN MY VIEW, WE ARE WITNESSING SUCH A MOMENT TODAY.

TODAY, OUR NATION -- OUR CONSTITUTION AS INTERPRETED BY THE

COURT ~-- IS AT A CROSSROADS. THERE ARE SOME FUNDAMENTAL CHOICES



TO BE MADE:

* WILL THE FIRST AMENDMENT'S GUARANTEE OF FREEDQM OF
RELIGION CONTINUE TO PROTECT THE RIGHTS OF ALL AMERICANS
-- PROTESTANT AND CATHOLIC; JEWISH AND MUSLIM -- TO

PRACTICE THE FAITH OF THEIR CHOOSING?

* WILL THE FOURTH, FIFTH, AND SIXTH AMENDMENT'S PROTECTION
OF CIVIL LIBERTIES -- OF A FAIR TRIAL AND FREEDOM FROM

UNREASONABLE SEARCHES -- REMAIN STRONG?

" WILL THE FOWER OF THE FOURTEENTH AMENDMENT'S EQUAL
PROTECTION CLAUSE -- USED TC ROQOT OUT DISCRIMINATION
AGAINST RACIAL MINORITIES AND WOMEN IN QUR SOCIETY -- BE

DIMINISHED?

* AND WILL THE MAJESTIC SWEEP OF THE FOURTEENTH AMENDMENT'S
DUE PROCESS CLAUSE -~ WHICH PROTECTS THE RIGHT OF PRIVACY

OF ALL AMERICANS -- BE CURTAILED?

JUDGE SOUTER, BECAUSE OF THE CLOSE DIVISION OH THE COURT ON THE
MEANING OF THESE CONSTITUTIONAL GUARANTEES, IF YOU ARE CONFIRMED,
YOU WILL HAVE THE POWER TO DETERMINE WHICH DIRECTION THIS NATION
WILL TAKE -- WHICH PATH WE WILL FOLLOW AS WE REACH THIS CRITICAL

CONSTITUTIONAL CROSSROAD.
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LET THERE BE NO MISTAKE ABOUT IT, JUDGE SOUTER. IF CONFIRMED,
THE FATE OF OUR PRIVATE LIVES AND QUR PUBLIC RESPONSIBILITIES WILL

BE PLACED IN YOUR HANDS.

I SINCERELY HOPE, JUDGE, THAT YOU WILL JOIN ME IN A DIALOGUE

ON THE CONSTITUTION -- A DIALOGUE IN WHICH YOU RESPOND WITH

SPECIFIC ANSWERS TO MY SPECIFIC QUESTIONS ABQUT:

* THE DUE PROCESS CLAUSE AND ITS PROTECTION OF OUR RIGHT

TO PRIVACY AND INDIVIDUAL LIBERTY;

* THE EQUAL PROTECTION CLAUSE AND ITS GUARANTEES OF RACIAL

EQUALITY AND EQUAIL RIGHTS FOR WOMEN;

* THE FIRST AMENDMENT AND ITS PROTECTION OF FREEDOM OF

SPEECH AND RELIGION;

* AND OTHER IMPORTANT CONSTITUTIONAL ISSUES OF OUR DAY.

AT THTS FATEFUL MOMENT IN QUR HISTORY, WE HAVE A RIGHT TO KNOW

=~ AND A DUTY TO DISCOVERY -- PRECISELY WHAT YOU, JUDGE DAVID

HACKETT SOUTER, THINK ABOUT THE GREAT CONSTITUTIONAL QUESTIONS

OF QUR TIME.

I BELIEVE WE CAN ENGAGE IN A REAL DISCUSSION OF THESE ISSUES

WHILE RESPECTING YOUR JUDICTAL INDEPENDENCE. WE VALUE IMPARTIALITY
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IN OUR JUDICIAL OFFICERS, AND IT IS NOT A FUNCTION OF THESE
HEARINGS TO TRESPASS UPON ANY BOUNDARIES THAT ARE SET BY THE NEED

TO MAINTAIN THAT INDEPERDENCE.

YET THE OFFICE OF SUPREME COURT JUSTICE INURES TO NO CONE BY
BIRTH OR BY RIGHT -- OR BY VIRTUE OF A PRESIDENTIAL NOMINATION
AIONE. TC ATTAIN THAT POST, A NOMINEE MUST PERSUADE THE SENATE
THAT HE OR SHE IS THE PERSON IN WHOSE HANDS WE SHOULD AGREE TQ VEST

AWESOME POWER AND RESPONSIBILITY.

NO ONE 1$ ENTITLED TO BE A SUPREME COURT JUSTICE, ANY MORE

THAN ANY MEMBER OF THIS COMMITTEE IS "ENTITLED" TO BE A SENATOR.

THE BURDEN OF PROOF IS ON YOU, JUDGE SOUTER, THE NOMINEE --
AS IT IS5 ON US, WHEN WE SEEK ELECTION AS SENATORS. WE HOLD OUR
POSTS ONLY IF A MAJORITY OF THE ELECTORATE DEEMS US THE RIGHT
PERSONS FOR THE JOB, GIVEN THE PARTICULAR TIME AND CIRCUMSTANCES
FACING THE COUNTRY. AND A SUPREME COURT JUSTICE CAN ASSUME HIS
POST ONLY IF THE SENATE 1$ PERSUADED THAT THE NOMINEE IS THE RIGHT

PERSON FOR THAT POSITION, AT THAT PARTICULAR JUNCTION IN HISTCRY.

THE POWER IS AWESOME, THE DUTY IS PROFOUND, THE OBLIGATION IS

YOURS, THE RESPONSIBILITY IS OURS.

NO ONE KNOWS, JUDGE SOQUTER, WHAT QUESTIONS THE SUPREME COURT
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WILL HAVE TO RESOLVE IN THE YEAR 2024 -- THE YEAR UNTIL WHICH YOU
WILL SERVE ON THE COURT SHOULD YOU BE CONFIRMED AND SERVE AS LONG

AS YQUR PREDECESSOR DID.
OF ONE THING, THOUGH, WE CAN BE SURE.

IF HISTORY IS ANY GUIDE, TOMORROW’S ISSUES -- WHATEVER FORM
THEY TAKE -- WILL PIT GOVERNMENTAL POWER AGAINST INDIVIDUAL
LIBERTY; MAJORITY TYRANNY AGAINST PERSOMAL RIGHTS; THE DANGER OF

DISCRIMINATION AGAINST THE DREAM OF EQUALITY FOR ALL AMERICANS.

FOR 200 YEARS, THE SUPREME COURT HAS SERVED AS THE COURT OF
LAST RESORT IN SIUCH STRUGGLES -- THE FINAL GUARDIAN OF OUR

FUNDAMENTAL RIGHTS.

50 IT WAS FOR OUR PARENTS AND GRANDPARENTS; AND SO I HOPE IT

WILL BE FOR OUR CHILDREN AND GRANDCHILDREN IN THE 21ST CENTURY.

IF CONFIRMED, YOU, JUDGE SOUTER -- MORE THAN ANY OTHER PERSON
IN THIS ROOM -- WILL DECIDE WHAT THE CONSTITUTION MEANS FOR OUR
NEXT GENERATION. TO CONSENT TO YOUR NOMINATION, WE MUST HAVE
CONSIDERABLE GUIDANCE AS TO WHAT KIND OF SUPREME COURT -- WHAT

VISION OF THE CONSTITUTION -- YOU WILL PROVIDE FOR THEM.

FOR THE NEXT FEW DAYS, JUDGE SOUTER, OPEN FOR US A WINDOW INTO

YOUR MIND.
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The CHAIRMAN. Senator Thurmond.

OPENING STATEMENT OF SENATOR STROM THURMOND

Senator THURMOND. Thank you, Mr. Chairman.

Mr. Chairman, today the committee begins hearings to consider
the nomination of Judge David H. Souter to be an Associate Justice
of the Supreme Court of the United States. This marks the 6th
nominee to the Supreme Court that this committee has considered
in the past 9 years and, once confirmed, would be the 105th person
to serve as a Justice. As well, T might say, it is the 23d Supreme
Court nomination that I have had the opportunity to review during
my 36 years in the Senate.

As we begin the hearing process, we must remain keenly aware
that it is a solemn responsibility. Those chosen for appointment to
this Nation's highest court occupy a position of great power and
authority, as this appointment is one of life tenure granted without
accountability by popular election. With this position of great
status comes a greater responsibility to the people of this Nation—
to the concept of justice, and to the Constitution.

Mr. Chairman, I have always believed that the Constitution is
the greatest document ever penned by the hand of man. The Con-
stitution creates the basic institutions of our National Government
and spells out the power of these institutions, the requirements for
holding office, and the rights of our citizens. Qur Constitution is
the fundamental law of the land. It is the basis for laws written by
Federal, State, and local governing bodies, and it defines the sepa-
ration of power between the individual States and our National
Government. The fact that our Constitution has survived since its
adoption in 1787 is a true testament to its enduring nature.

QOur magnificent Constitution confers tremendous responsibility
on both the House and the Senate to declare war, maintain the
Armed Forces, borrow money, regulate commerce, mint currency,
and make all laws necessary for the operation of Government.
However, the Senate alone holds exclusive to “advise and consent”
on all judicial nominations, without a doubt one of the most impor-
tant responsibilities undertaken by the Senate. It is a responsibility
that takes on greater significance when a nomination is made to
the highest court in the land. The Senate has assigned the task of
holding hearings and reviewing judicial nominees to the Judiciary
Committee. It 18 our duty to make the recommendation to the full
Senate. This critical role in the judicial process must be equitable,
thorough, and diligent. It is this committee that will be called upon
to cast the first vote which will in all likelihood determine the fact
of this nomination. I am not aware of any nominee to the Supreme
Court in this country who has failed to attain a majority of the
votes of the members of this committee and then been confirmed
by the full Senate. This track record clearly underscores the impor-
tance of our responsibility.

The role of the Supreme Court in America’s development has
been vital because the Court has faced many difficult issues, using
its collective intellectual capacity, precedent, and constitutional in-
terpretation to address such issues as criminal law, privacy rights,
church-state relations, freedom of speech and press, the death pen-
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alty, civil rights, and much, much more. Throughout the course of
this Nation’s history, the Court has been thrust into the center of
many difficult controversies. As Justice Holmes stated: “We are
quiet here, but it is the quiet of a storm center.”

Due to the broad range of difficult, controversial, and important
issues which must be resoived by the Court and the impact of its
decigions, great responsibility is placed upon each Justice. An Asso-
ciate Justice must be an individual who possesses outstanding
qualifications. In the past, I have reflected upon the judicial qualifi-
cations. The attributes I believe a nominee to the Court should pos-
sess are:

First, unquestioned integrity. A nominee must be honest, abso-
lutely incorruptible, and completely fair and just.

Second, courage. The courage to decide tough cases according to
the law and the Constitution.

Third, compassion. While a nominee must be firm in his deci-
sions, he should show mercy when appropriate.

Fourth, professional competence. The ability to master the com-
plexity of the law.

Fifth, proper judicial temperament. The self-discipline to base de-
cisions on logic, not emotion, and to have respect for lawyers, liti-
gants, and court officials.

Sixth, an understanding of the majesty of our system of govern-
ment. The understanding that Congress makes the laws, that the
Constitution is changed by amendment, and that powers not dele-
gated to the Federal Government are reserved to the States.

An individual who possesses these attributes cannot fail the
cause of justice,

My review of the background of this nominee convinces me, as
we Start these hearings, that he possesses the necessary qualifica-
tions to be an outstanding member of the Supreme Court. His in-
tellectual credential are impeccable: Phi Beta Kappa, Rhodes schol-
ar, undergraduate and law degrees from Harvard, and graduate
study at Oxford University. His experience is extraordinary: Cur-
rently serving as a member of the U.S. Court of Appeals for the
First Judicial Circuit, formerly an associate justice of the New
Hampshire Supreme Court for 7 years, previously served as a judge
on the New Hampshire Superior Court for 5 years, served as the
attorney general for the State of New Hampshire, held positions as
deputy attorney general, assistant attorney general, and practiced
law in the private sector.

Recently, Judge Souter’s professional experience and qualifica-
tions were scrutinized by the American Bar Association in connec-
tion with his appointment to the first circuit and his nomination to
the Supreme Court. For both positions, the ABA gave Judge Souter
the highest possible rating based on his professional competence,
integrity, and judicial temperament. Without question, Judge
Souter has the professional credentials to serve on this Nation’s
highest court. He has long been known as a man of keen intellect
and devotion to the law—a perception certainly warranted by his
distinguished professional record.

Mr. Chairman, our critical role in the selection process of a Su-
preme Court Justice requires us to carefully examine and review
the intellectual capacity, moral character, and background of a



14

nominee. However, it does not convey the right to question a nomi-
nee about how he or she would decide a particular case. It is inap-
propriate to ask a nominee how he would rule for several reasons.
A nominee cannot, and should not be expected to, indicate how he
would rule until there has been an opportunity to fully examine
precedent and relevant law, to study briefs, and to listen to oral
argument. Only after a complete review of all the facts and rele-
vant law, and after sufficient time for calm, rational deliberation,
should an individual be called upon to render a decision. Direct
questioning about sensitive issues that may come before the Court
could impinge on the concept of an impartial, independent judici-
ary. We must take all precautions to ensure that the judiciary is
shielded from the political pressures that are imposed on the legis-
lative and executive branches. For these reasons, I urge all mem-
bers of this committee to be diligent, thorough, and thought-pro-
voking in questioning this nominee, but not to exceed the appropri-
ateness to the purpose for which these questions are intended.

Mr. Chairman, a member of the Supreme Court must consider
hundreds, even thousands of issues during his or her tenure. No
one issue should be the sole criteria by which a nominee is judged
fit to serve. While any one issue may now be more prominent than
others, as times change so will the issues before the Court. A Su-
preme Court member 18 confirmed for life, not put in place to make
short-term decisions to satisfy any political constituency. A
member of the Supreme Court makes decisions in a vast array of
areas which affect all the people of this Nation and not just one
individual or a particular group. To expect otherwise would dimin-
ish this august institution.

Mr. Chairman, I believe a nominee selected by the President of
the United States for the Supreme Court comes to the Senate with
a presumption in his favor. As well, a man who has been recently
considered by the Senate and unanimously confirmed comes with
an even greater presumption in his favor.

The Framers of the Constitution established the judicial branch
as a coequal branch of government, along with the legislative and
executive branches. In 1803, Chief Justice John Marshall stated
that “it is the duty of the judicial department to say what the law
is.” Because the Supreme Court is the final arbiter of legal dis-
putes, its authority is immense, With that view in mind and a keen
awareness of the great responsibility facing each of us, I look for-
ward to a fair, thorough review of Judge Souter’s intellectual ca-
pacity, background, and his sense of justice.

Judge Souter, we welcome you to the committee and look for-
ward to your testimony.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you.

Just before I yield to Senator Kennedy, let me explain, Judge. 1
noticed you heard that buzzer. The way this place works is the
Senate is in session as we conduct this hearing; that is, over on the
Senate floor. I failed to mention that for you and for some in the
audience. Those buzzers indicate whether or not there are votes,
and we may at some point during this hearing today have to—some
will get up and go vote and come back while we are trying to keep
this thing going. So that is what that buzzer was about, and I
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apologize. They do tend to break one’s concentration. But if we
don’t show up when those buzzers ring, it tends to break our lon-
gevity in the Senate.

The Senator from Massachusetts, Senator Kennedy.

OPENING STATEMENT OF SENATOR EDWARD M. KENNEDY

Senator KENNEDY. Good morning, Judge Souter, I don’t know
how you are enjoying it up until now, but it will get better later
on. [Laughter.]

Today, the Senate begins one of the most important tasks en-
trusted to it under the Constitution: consideration of a nomination
to the Supreme Court. In this remarkable time when democracy is
spreading through Eastern Europe and Latin America, the Consti-
tution stands more than ever as a timeless ideal for peoples
throughout the world, a charter that protects the fundamental
rights and liberties that are essential to human dignity. And it is
more important than ever that we uphold these values in our own
country.

The Constitution itself is silent on what standard the Senate
should apply in weighing a Supreme Court nomination. The very
notion of Senate confirmation of judicial nominees selected by the
President was a last minute compromise reached by the Framers.
Those who drafted the Constitution had originally proposed that
the Senate alone select judicial nominees. The final compromise,
which asgigns shared responsibility to the President and the
Senate, was adopted as one of the key checks and balances to
assure that neither the President nor the Senate would have exces-
sive influence over the Supreme Court and other Federal courts.

The true genius of the modern Constitution and Bill of Rights is
also apparent in the establishment of an independent Federal judi-
ciary, sworn to protect the fundamental rights and liberties of indi-
viduals against the excesses of government. The Supreme Court
has the last word on the meaning of the Constitution, and its deci-
sions have a profound impact on all our lives.

In the past half century, the Supreme Court has played a central
role in the effort to make America a better and fairer land. The
Court outlawed segregation in the schools, removed barriers to the
right to vote, strengthened the basic rights of minorities, and took
major steps to end the second-class status of women in our society.

In considering a Supreme Court nomination, the Senate must
make two inquiries. The first is a threshold issue: Does the nomi-
nee have the intelligence, integrity, and temperament to meet the
responsibilities of a Supreme Court Justice?

But that is not the only inquiry. The Senate must also determine
whether the nominee possesses a clear commitment to the funda-
mental values at the core of our constitutional democracy.

In this second inquiry, the burden of proof rests with those who
support a nomination. Our constitutional freedoms are the historic
legacy of every American. They are too important, and the sacrific-
es made to protect those freedoms have been too great, to be en-
trusted to judges who lack this clear commitment. If a Senator is
left with substantial doubts about a nominee’s dedication to these
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core values, our own constitutional responsibility requires us to
oppose the nomination.

This is not to suggest any single-issue litmus test. Nominees
should be judged on their overall approach to the Constitution. I
have frequently supported nominees whose views on particular con-
stitutional issues are very different from my own. But the Senate
should not confirm a Supreme Court nomination unless we are per-
suaded that the nominee is committed to upholding the essential
values at the heart of our constitutional tradition.

Recent developments at the Supreme Court have increased the
importance of this inquiry by the Senate. Over the past few years,
the Court has retreated from its historic role in protecting civil
rights and civil liberties. In case after case, the Court has adopted
narrow and restrictive interpretations of important civil rights
laws. The Senate is entitled to ensure that nominees to the Na-
tion's highest court share Congress’ view that these laws must be
interpreted generously, to provide effective remedies to eliminate
unfair discrimination in all of its forms.

Judge Souter has a distinguished intellectual background, and he
has spent the great majority of his legal career in public service.
But aspects of his record on the bench and while serving in the
New Hampshire attorney general’s office raise troubling questions
about the depth of his commitment to the indispensable role of the
Supreme Court in protecting individual rights and liberties.

While on the New Hampshire Supreme Court, Judge Souter
wrote a dissenting opinion arguing that the meaning of the State
constitution should be confined to the specific intent of those who
drafted it in the 18th century. Applied to the U.S, Constitution that
view would have prevented the Supreme Court from outlawing
school segregation in 1954. It would effectively stop the Court today
from applying the Constitution to protect our fundamental rights
from government intrusions not anticipated by the Framers two
centuries ago. In this day and age our constitutional freedoms are
too important to entrust to Justices who would turn back the clock
on these basic issues.

While Judge Souter was serving in the New Hampshire Attorney
General’s office, he took a number of very troubling positions.

He argued that Congress does not have the constitutional author-
ity to ban State literacy tests for voting, even though such tests
place needless barriers on the exercise of the most important right
1n a democracy—the right to vote.

He argued that Congress did not have the constitutional author-
ity to require employers to file reports with the Federal Equal Em-
ployment Opportunity Commission showing the overall racial com-
position of their work force—reports that are vitally important in
investigating claims of discrimination.

He questioned the standard adopted by the Supreme Court to
ban most forms of sex discrimination.

He referred to abortion as the “killing of unborn children” and
opposed the repeal of an unconstitutional State abortion statute.

He defended the constitutionality of an order by the Governor of
New Hampshire that flags on State buildings must be lowered to
half-mast on Good Friday—an order enjoined by the courts because
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it clearly violated the constitutional requirement of separation of
church and state.

In a commencement speech, Judge Souter, stated that affirma-
tive action programs are affirmative discrimination and suggested
that the Government should not be involved in promeoting such
programs.

It is true that all but the last of these positions were taken by
Judge Souter while serving in the New Hampshire Attorney Gen-
eral’s Office in the course of defending actions taken by the State
government, and the views that he expressed as the State’s lawyer
are not necessarily his own.

But these positions are troubling. There is little in his record
that demonstrates real solicitude for the rights of those who are
weakest and most powerless in our society, and who have histori-
cally had the most difficulty in obtaining these rights from the ma-
Jjorities that rule the legislatures in our democracy.

It is the responsibility of this committee to find out whether
Judge Souter is committed to these rights and to the other basic
values enshrined in the Constitution. It is these values that make
America America and that determine the kind of country that we
will be in the years ahead.

That is why these hearings on Judge Souter's nomination are so
important and I look forward to his testimony.

The CHAIRMAN. Thank you, Senator.

The Senator from Utah, Senator Hatch.

OPENING STATEMENT OF SENATOR ORRIN G. HATCH

Senator HatcH. Thank you, Mr. Chairman.

I would like to welcome you, Judge Souter, to our committee and
I hope that your hearing goes well. Having met you, and having
chatted with you and having locked at you for better than 3 years
now, or about 2% years, I want to tell you that I am very im-
pressed with your impeccable educational and legal background,
and also with your experience in both the executive and judicial
branches of government, at least State government at that time.

We have already heard, and of course we are going to hear some
more today about your distinguished legal career.

Judge Souter, incidentally, is the first Supreme Court Justice or
nominee from New Hampshire in 145 years. This is rather surpris-
ing given New Hampshire’s prominent role every 4 years in the
first step in the judicial selection process—namely the selection of
the President.

I might add that people across the political spectrum in New
Hampshire have told me of their high regard for you as both a
man and as a jurist. I share President Bush’s view that a Supreme
Court Justice should interpret the law and not legislate his or her
own policy preferences from the bench. The role of the judicial
branch is to enforce the provisions of the Constitution and the laws
that we enact in Congress, among other things, as their meaning
was originally intended by those who framed those laws. That does
not necessarily mean that they cannot adjust to the needs of a
modern society.
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Any other philosophy of judging requires unelected Federal
judges to impose their own personal views on the American people
in the guise of construing the Constitution and Federal statutes.
There is no other way arcund this conclusion. This other approach
is judicial activism, plain and simple and it can come from the po-
litical left and it can come from the political right.

When judges depart from these principles of construction, they
elevate themselves not only over the executive and legislative
branches, but over the Constitution itself, and, of course, over the
American people. These judicial activists, whether of the left or
right, undemocratically exercise the power of governance that the
Constitution commits to the people and their elected representa-
tives. These judicial activists are limited only by their own will—
which of course is no limit at all.

I would also note parenthetically that Judge Souter must be
evaluated on his own merits, not on how four other Justices might
vote. Judge Souter is going to cast one vote on the Supreme Court,
if confirmed, and not five or not four others. So we might say that
that is an important consideration.

Now, we have all read and we have all heard of the anxiety of
many private interest groups which prefer an activist Supreme
Court to impose certain political cutcomes on the American peocple.
They are disappointed that they have been unable to ascertain ex-
actly where Judge Souter stands or how he might vote on many
issues of concern to them. Having been unable to do so, but fearing
that Judge Souter will actually be faithful to the Constitution
rather than to their own particular policy preferences, when the
latter cannot be justified by the former, some of these groups seem
to be hoping that there will be something uncovered to derail
Judge Souter.

In the words of William F. Buckley, Jr., in National Review Mag-
azine, he said, “If only he had smoked marijuana or streaked at an
American Bar Association banquet, no such luck.”

I want to respond to one of the misguided observations we have
heard about this nominee. That is that Judge Souter does not have
a record on which to evaluate him and that he lacks a paper
trail—that is nonsense. Judge Souter has authored over 200 opin-
tons during 7 years as a justice on the New Hampshire Supreme
Court and additicnal cpinions as a New Hampshire Supericr Court
judge.

He has joined in the decisions in hundreds of other appeals.
Scarcely a dozen Justices in the 200-year history of the Supreme
Court have been nominated with a more extensive judicial back-
ground. His legal reasoning is on record in those opinions and I
note that those cases indicate that Judge Souter is a solid law and
order jurist—tough but fair with criminal defendants.

This balance is of the greatest importance to the citizens of Utah
and of other States. We Utahns welcome vigsitors from everywhere
and we try to provide a safe environment for them and our own
people. By the same token we like to travel around the country and
to do so in safety. That safety greatly depends on our criminal jus-
tice system. We need sufficient numbers of police, prosecutors,
tough trial judges, and prisons. But at the top of cur criminal jus-
tice system sits the Supreme Court. When the Supreme Court con-
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cocts ingenious theories and rules to help criminal defendants and
criminal convicts as it began to do in one case after another under
the Warren Court, the cumulative effect of these pro-criminal-
rights decisions is felt in our Nation's streets and in our subways. I
think Judge Souter’s experience as a State trial judge, having seen
and sentenced criminals with a first-hand knowledge of the harm
they caused will provide a useful perspective to the High Court.

Let me note that a nominee’s legal brief filed on behalf of a
client are available as a review as examples of a nominee’s writing
ability and ability as an advocate. Probing a nominee about such
briefs, however, would in my view be a very disturbing develop-
ment. The role of advocate in our legal system is a cherished one.
A client is entitled to a zealous representation regardless of the ad-
vocate’s personal views,

At the Bork hearings, a majority of this committee, and then of
the Senate, sent a clear message to the legal profession—be careful
about what you say in academic writings. No matter how specula-
tive and even if you change your mind about what you write, your
academic writings will be used against you.

Will we now witness the misuse of an advocate's legal briefs?
Will this committee send this further message to prospective nomi-
nees: Be careful about which people, which institutions, and which
causes you represent, especially unpopular ones, and be careful
about which arguments you make as an advocate.

Now, Judge Souter is not running for a political office, nor has
the President nominated him to a policymaking position in the ex-
ecutive branch. He has been nominated for the High Court in a co-
equal branch of the Federal Government.

In my view, the Constitution clearly gives the President principal
responsibility for judicial selection. Xs such, the President is enti-
tled to nominate a person who reflects the President’s view of the
general role of the judiciary in our tripartite system of govern-
ment. He is not entitled to seek assurance on how a nominee will
vote on a particular issue, or on particular issues.

The Senate is given a checking function through its advice and
consent power. It does not have the license to exert political influ-
ence on the other branches or to impose litmus tests on nominees.
Nor is the Senate entitled to seek assurances on how a nominee
will decide particular issues that the President, himself, may not

seek.

As Alexander Hamilton wrote in Federalist 76 about the Senate’s
advice and consent function in general, the Senate’s:

Concurrence would have a powerful, though, in general, a silent operation. It
would be an excellent check upon the spirit of favoritism in the President, and
would tend greatly o prevent the appointment of unfit characters from State preju-
glce from family connection, from personal attachment, or from a view to populari-
Y.

In my view, senators are free to ask a nominee any question they
wish, no matter how misleading, abusive, unfair, or foolish. A Su-
preme Court nominee, however, should answer questions related
only to his ethics, competence, legal ability, general view of the
role of the Supreme Court in our Federal system, and independ-
ence of mind. That is, did he make any commitments on issues that
may come before him in order to be nominated or confirmed.
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Judge Souter, I hope you will stand your ground when you sin-
cerely believe you are being asked for answers which you clearly
cannot provide and have the good faith to be able to act as a Su-
preme Court Justice later.

The Senate should not probe into the particular views of the
nominee on particular issues or public policies, let alone impose
direct or indirect litmus tests on specific issues or cases. If it does,
the Senate impinges on the independence of the judiciary. It politi-
cizes the judging function. The confirmation process becomes a
means to influence the outcome of future cases on issues of concern
to particular Senators. This course is an inappropriate as it would
be for the President to seek such influence, himself. The judiciary
is one branch which should be above politics.

Judge Souter, we are happy to have you here and we look for-
ward to hearing your testimony. We look forward to getting to
know you better and we look forward to seeing you sit on the Su-
preme Court.

Thank you, Mr. Chairman.

The CHAIRMAN. Judge, as you can already see, there is unanimi-
ty on the committee.

Senator from Ohio, Senator Metzenbaum.

Senator MeTzeENBAUM. I did not like the fact that you said that
just before you introduced me. [Laughter.]

The CHalrMAN. Well, we all follow you, Howard, and that is why
I mentioned you.

OPENING STATEMENT OF SENATOR HOWARD M. METZENBAUM

Senator METzZENEAUM. Judge Souter, there is something reassur-
ing about this hearing. Reassuring in the fact that probably no
other nation in the world has this concept that a President makes
an appointment, nomination, and then the U.S. Senate has the
right, as the peoples’ representative to vote up or down on your
confirmation.

Our Founding Fathers, how they were able to come up with this
structure, I do not know; but I do not know of any other nation
that has that same structure—to their credit. They could not have
known at that time that there is another factor that is in place
now and that is that it is possible for us, as we meet here today, to
open the vista of the American people so that the American people
can hear you respond, hear us inquire of you, so that the American
people can be a part of the process, itself.

I must say to you that there are many comments and criticism
about how the committee does this or does that, but there is some-
thing wonderful about this entire concept that the President nomi-
nates and the Senate either confirms or refuses to confirm. I feel
privileged to be a part of that process.

The fact is that you cannot become a member of the Supreme
Court in this country simply because the President and those
around him are comfortable with a nominee’s views on the law. We
have an obligation, it is a constitutional responsibility, to make an
independent examination of your constitutional views, your judicial
philosophy, and your approach to law.
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We also have a further responsibility and that is to try to deter-
mine, as best we can, what kind of person is Judge David Souter?
This is a different type of nomination from others that we have
had in the past, because it is a fact—although some have chal-
lenged the statement—but it is a fact that when you look at the
record you find little that you have written on many of the critical
constitutional issues which face the Court. Therefore, it makes it
all the more important that we inquire fully into your views on
these subjects.

But there is probably another, maybe equally as important a
reason, for us to undertake a full and complete inquiry. When the
President nominated you he stated that he did not solicit your
views on any of the controversial issues facing the Court. But just a
day later, John Sununu, his Chief of Staff, went out of his way to
reassure political advocacy groups on the right that Judge Souter
could be counted on to vote with them. Sununu reportedly stated,
that the far right should consider the Souter nomination “a home
run that is just about to leave earth orbit.”

I say to you, frankly, does John Sununu know something which
we, on the committee, do not know and I think we are entitled to
try to learn?

Much has been said about the impact of your nomination on the
right to privacy and the right of a woman to choose to have an
abortion. I am concerned about that subject, and I will, with appro-
priate questions ask you about these matters. Less has been said
about you in the civil rights issues facing the country. On that sub-
ject, frankly, the nominee’s record is practically blank. I believe it
15 necessary to ask whether Judge Souter can understand and em-
pathize with the aspirations, the concerns, and the frustrations of
blacks, hispanics, women, minorities. I want to know would you, as
the nominee, have a feel for the conflicts and problems which arise
from our diverse and heterogeneous population?

Since this nomination, I have had the opportunity to meet with
you, Judge, on two separate occasions; once for over an hour and to
speak with you over the telephone as well. I am frank to say that I
enjoyed those meetings much. I found you to be a thoughtful,
caring, and personable man. I respect your deep feelings for and
commitment to the community in which you were raised.

Like most of the people who have met you in the last few weeks,
1 have no doubt about your legal intelligence nor your legal
acumen. It is clear that you possess a keen legal mind. But I think
most Americans want to know more about the kind of person you
are. Justice Oliver Wendell Holmes, who was the subject of a thesis
written by you once wrote that “The life of the law has not been
logic; it has been experience.”

Legal acumen is, indeed, important. But I think many Americans
would not be comfortable with a Judge whose logic and reason
were not tempered by experience and compassion. Judges must un-
derstand and have a feel for the human situations which underlay
the disputes which come before the court. The dilemma faced by an
unwed pregnant teenager; the sting felt by women and minorities
victimized by discrimination; the temptation of the majority to
ignore the consciousness of the religious minorities; or censor on
popular expression.

99-454—91—.—_2
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These are not simply abstract, technical matters; they are real-
world controversies whose resolution directly affects the degree of
liberty, fairness, and diversity which Americans enjoy.

The quality of justice rendered by judges depends upon their ca-
pacity to grasp both the human and legal elements which underlay
the case before them. Do you have that capacity? You are obviously
a community-spirited man and you are obviously a caring human
being. We know that you have devoted considerable time—in some
respects it might be said an unbelievable amount of time—and
energy to the Concord Hospital.

As you know, I asked you for a list of your charitable contribu-
tions, though 1 made it clear that I was not interested knowing the
amount of those contributions. I thought that it would give this
Senator some insight into the kind of human being you are. You
were kind enough to share that list with me and I will make that
list available to the Chair and to the public.

I found that you have given to an impressive variety of groups. [
have a copy of the letter which you sent tc me in connection with
that, and unless the Chair has some objection, I would like to place
it in the record.

The CHAIRMAN. Without objection.

[The letter of Judge David Souter follows:]
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David H Souter
Washington, D.C.

September 5, 1990

Dear Ms. Sweitzer:

When I met with Senator Metzenbaum last month, he asked me to provide
information, by letter to you. about the organizations to which I have made charitable
gifis in the recent past and about the policy and practice of a particular crganization,
the Mayhew Program, in admitting and serving members of racial minorities. I would
be grateful if you would bring the responses that follow to Senator Metzenbaum's
attention.

During the calendar year 1989 and so far in 1990, I made contributions to the
following organizations:

Capitol Region Food Program

United Way of Concord, New Hampshire
Presiding Bishops' Fund for World Relief
The Mayhew Program

Contoocook Valley Counseling Service
Operation Santa Claus

St. Andrew's Hurricane Relief Fund
Shrine Circus Fund

National Foundation for Cancer Research
WGBH TV

The New Hampshire Historical Society
The Currier Gallery, Manchester, New Hampshire
Shaker Village

Museum of Fine Arts

Harvard College Fund

Harvard Law School Fund
Harvard-Radcliff Club of New Hampshire Scholarship Fund
Phi Beta Kappa

St. Andrew's Church

New Hampshire Bar Foundation
Association of American Rhode Scholars
Appalachian Mountain Club

Piscataquog Watershed Association

The Trust for New Hampshire Lands

The subject of the Senator's second request is the Mayhew Program which operates a
camp on Mayhew Island in Newfound Lake, New Hampshire for boys at risk of
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trouble. Mayhew's statement of its nondiscrimination policy was adopted in 1974 and
provides that:

"Mayhew admits students of any race, color, national and ethnic origin to ail
the rights, privileges, programs, and activities generally accorded or made
available to students at Mayhew. Mayhew does not discriminate on the basis
of race, color, national and ethnic origin in the administration of its educational
admissions, policies, seholarshnp and ]oan programs, and athletic and other
school administered programs.”

The Executive Director of Mayhew has informed me that in addition to this stated
pelicy, the Mayhew staff hapdbook provides that "any form of racism, whether
directed toward a boy, a fellow staff member, or a group in general, has absolutely no
place on Mayhew Island."

The Director has also advised me that according to the 1980 census, New Hampshire
is 98.9% “"white, non-hispanic.” Despite the state-wide percentage of minorities of
1%, such minorities were represented by 6% of the enrollment at Mayhew this
summer, and the Director advises me that this figure is consistent with the average
for the past five years or so. In effect, then, the minority representation at Mayhew
is more than five times that for the state population from which Mayhew's campers
are selected.

Yours sincerely,

%M/AK

David H. Souter

Ms. Sheri Sweitzer

Office of the Honorable Howard M. Metzenbaum
U. §. Senate

Washington, D.C. 20510
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Senator MeTzZENBAUM. On the other hand, in some of your opin-
jons, I am frank to say that you seem to have sprinkled an extra
dose of logic in places where a dash of common sense or compas-
sion would have been, in this Senator’s opinion, more appropriate.

Moreover, having combed through your record as a judge and at-
torney general, I am frank to say that I am hard-pressed to find
many instances in which you broke new ground, provided addition-
al legal protection for the poor, the elderly, minorities, and women.
These are people whose progress in integration in the mainstream
of American life has been aided immeasurably by judges who grasp
the special role which the Supreme Court plays in ensuring fair-
ness and equal dignity for all Americans.

Frankly, Judge Souter, I do not expect your views on the law and
the Constitution to accord precisely with mine. If they did, Presi-
dent Bush would not have nominated you.

But the diversity and strength of this Nation depends upon the
Court’s willingness to continue to fulfill its role as the guarantor of
individual liberty, equal justice, and fundamental fairness. The
American people need to be sure that you understand that role and
that you are committed to preserving it.

Thank you, Mr. Chairman.

The CualRMAN. Thank you very much, Senator.

The Senator from Wyoming, Senator Simpson.

OPENING STATEMENT OF SENATOR ALAN K. SIMPSON

Senator SiMPsoN. Welcome, Judge Souter. Relax now, they have
not rolled out the cannons to the crest of the hill yet. The grape-
shot and the ball have not yet been fired. It will occur. It may
come. You will be ready for that.

Remember, the best shield to use when that comes, the best
shield to raise before it will be patience, ultimate, blessed patience,
because it will likely get very ponderous, very prolix, very arcane.
Because while we poor souls have been off home in the hustings,
the staff has been burrowing and scratching, and the advisers and
the consultants and the lawyers and the professors on the payroll
are near exhaustion, and all for you, a conservative, an apparent
adherent to constructionism.

We are here today to learn more about you, in order that the
committee may make a recommendation to our colleagues on your
nomination. What we really need to know here is whether you
have a good legal education and a broad knowledge of the law. We
need to assure ourselves that you are of good moral character and
have a proper judicial temperament.

We want to know, and quite properly so, whether you as a Jus-
tice will make decisions based upon the law, rather than upon your
own personal, moral, and political views.

We are certainly not here to determine whether you will decide
the various issues that come before the Supreme Court, as the vari-
ous zealous interest groups may think they should be decided. That
is not the function of this.

My personal believe, I think a deep belief of most thoughtful
Americans, is that a Justice should be a person of integrity, recti-
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tude, intelligence, superior legal scholarship, and proper tempera-
ment for the Supreme Court bench.

It is also my personal belief, I think shared by many, that a Jus-
tice should have a judicial philosophy of respect for the laws and
the Constitution, a Justice should interpret the laws and uphold
the Constitution, but he or she should not legislate from the bench.

This is the painful part of this operation for the special interest
groups. They have had free rein in that area for so many years,
and this is a very difficult thing and we must wean them away
from it very carefully, else they be in shock.

We are hired on in this tripartite form of government to do just
that, to legislate. That is cur job. We do that rather imperfectly,
but with good intent, expressed through a pretty able group of
Democrats and Republicans alike. We try.

From my time with you and from all that I have read and heard,
you surely appear to possess all of these important traits, and I feel
that you will make a very fine addition to the Supreme Court.

However, many on the committee, including our able and ener-
getic chairman, have expressed their interest in having your views
on key constitutional issues. I do certainly believe that judicial
nominees should respond to appropriate questions, but overly ex-
plicit questions are not only unwise, but I think even impermissible
from a legal ethics perspective, because you, sir, are a sitting Fed-
eral judge and you are, as a judge, then bound by the Code of Judi-
cial Conduct, and I believe it is vital and critical for all to know
and keep in mind, as we do these proceedings, that canon 3{(a)6} of
that code provides that, “A judge should abstain from public com-
ment about a pending or impending procedure in any court.” You
are a judge. This would apply to you.

We all well know how politicized the abortion issue has become
and we know how hard the purists among the special interest
groups are pushing and pounding and howling to get you to reveal
your views on this topic. But we are also all very well aware that
there will be abortion cases argued before the Supreme Court in
the coming term.

I happen to be personally prochoice. I deeply believe that women
should have this right, this freedom, this right of privacy, even, if
you will, even though it was stretched like a drum head in Roe v.
Wade, with the use of the words like “penumbra.”

But extremists on both sides are now controlling that debate, ex-
tremists, and I would humbly suggest that legislators, especially
male legislators, should not even be involved in the decision. But
be sure to read all I have said on that intimate personal issue
before you write. [Laughter.]

I would also point out to my colleagues that abortion is most
clearly a pending or impending issue before the courts, and I per-
sonally believe that Judge Souter, you, sir, are prohibited from
public comment about that issue, not as a nominee, but as an in-
vested sitting Federal district judge. That is my personal view.

We heard from our chairman on Tuesday that “questioning di-
rected particularly at issues on which the Court is closely divided
has long been our practice.” But let me remind you that in 1981 we
were all admonished by our chairman that “a nominee can speak
in general terms about the law, but should not be forced to state
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opinions on controversies likely to come before her.” That was the
chairman’s statement at Sandra Day O’Connor’s nomination hear-
ing.

We were also advised on Tuesday by the chairman that Judge
Souter must answer questions on particular issues, because if he
wants the job, the burden of proof is on the nominee, as it is on us
when we seek election as Senators.

But in 1981, we were once again admonished by the chairman on
the same Senate floor that the nomination process is ‘“‘unlike the
gituation with respect to Senators, in which the electorate can
demand of us what our philosophic background is or what we think
about a particular issue.”

Let us be very refreshingly candid and honest with each other.
Really, the only thing that has ever long been our practice with
regard to judicial nominations in this arena in these recent years is
politics, pure politics.

We have a certain and perfect right to inquire about your judi-
cial philosophy, but we do not have the right to know a nominee’s
position on specific issues, and certainly not with a sitting judge.

So, which is it? We cannot have it both ways. Was it true in Sep-
tember 1981, or is it true now in September 1990? Some of the
panting and hand-wringing special interest groups are very dis-
turbed about your quiet lifestyle, the fact that, according to media
reports, you spend much of your time with the law, music, books,
and nature. Good heavens.

Some even seem to be concerned that you are a bachelor, and it
is even clumsily and desperately suggested that you are somehow
“out of touch” and not in “‘the mainstream of humanity.” It is thus
expressed that a doctor, then, I guess, or a priest or a judge or one
who has not been married and who seeks solitude and contempla-
tion, rather than the excitement and the bright lights is unfit to
counsel, advise, or judge his fellow humans.

Are we saying that a priest who took the vows of celibacy was
not able to counsel the estranged and anguished wife or husband,
or comfort the tormented child, because he or she had none? That
logic surely diminishes and denigrates the doctrine and process and
practice of several of the world’s significant religious orders.

Well, I would suspect that most thoughtful Americans would like
to take more time to engage in just those pursuites—music, books,
and nature—if they had the ability, in their hurried existence. So,
let us, if nothing else, let us be fair. Let us follow our constitutional
responsibility, as the chairman may see it, as I may see it, deter-
mine whether Judge David Souter has the—this is what the chair-
man asked—whether you have the “intellectual capacity, back-
ground and training, characber, and judicial temperament to serve
on the Supreme Court.”

Those are also the words of our chairman. I do know him well. I
know him as a very fair man—I really do—vigorous, energetic, full
of spirit—you are going to get it all—but he is fair.

You are going to be alright here. In the West we would say, “sit
deep in the saddle,” and you will ride it out well.

e CHAIRMAN. I might say to my colleague from Wyoming,
while those who he said were ensconced here, staff scurrying
through statements, obvicusly yours was on vacation, because they



28

did not give you the whole quote. The remainder of the quote was,
“I believe nominees should be required to answer all questions,
except for those questions that would necessitate an opinion as it
applies to a specific set of facts that is likely to come before the
Court for decision.” I will be happy to give your staff the rest of the
quote, when we go on.

Senator SimpsoN. We will put it in the record.

The CHAIRMAN. I now yield to my colleague from Arizona.

OPENING STATEMENT OF SENATOR DENNIS DeCONCINI

Senator DEConciNi. Thank you, Mr. Chairman.

Judge Souter, another welcome. You will have many and, I sus-
pect, after several days you may wonder what kind of a welcome
the Senate might give you. You are going to have some difficult
days in the sense of being asked a lot of questions.

A lot of information about your life has already come out, I am
sure some of which you would rather not come out, not that there
is anything embarrassing that I have seen, but we all have our pri-
vate lives, those of us that choose some public service, as you have,
realize that it is part of the price we pay.

I do not like it all the time and I have had accusations and
things written about me I would rather not have been written, but
I realize that it is part of the process and I suspect that you do, too.
The process demands that we go through exactly what we are
doing today and exactly what the Senator from Wyoming said has
been happening over the last 5 to 6 weeks.

Yes, people are scratching, people are interested in knowing
about you, because President Bush has nominated you to the posi-
tion of extraordinary importance in our country. Whether one he-
lieves the framers intended it or not, no one can deny the im-
mense power that Supreme Court Justices wield through their
opinions. Decisions by the Supreme Court affect the lives of each
and every one of us every day.

Whether you label thein conservatives or liberals or tag them as
activists or constructionists, Supreme Court Justices are unques-
tionably active participants in the national policymaking. Once the
President appoints and the Senate confirms, a Supreme Court
nominee never has to look back. There are no strings attached, if
you are confirmed here. He or she has been set free to interpret
that great document our Founding Fathers signed over 200 years
ago. Each Justice defines the great ideas of freedom, liberty, and
equality embodied in that Constitution.

For these reasons, the constitutional responsibility of advice and
consent conferred on the Senate is crucial te our system of govern-
ment and laws. I am sure that no one on this committee or in this
body takes his or her role in this process lightly.

In nominating Judge Souter to the Supreme Court, I believe
President Bush has chosen an individual with a keen intellect and
solid judicial background. His colleagues speak of his dedication.
Lawyers who appeared before him praise his hard work. The Amer-
ican Bar Association has found that Judge Souter meets their high-
egt standards of professional competence, judicial temperament,
and professional integrity, as well.
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You have two sponsors, and one of them, Senator Humphrey, sits
on this committee. Senator Humphrey has been an active and well-
respected member of this committee since 1987. Senator Rudman,
his colleague and your close friend, is well respected and liked by
members of this committee and the entire Senate. That goes a long
way, I believe, because it is inportant as to who put you forward, as
well as the President in the White House.

1 was left with some very positive impressions, Judge Souter,
after our office visit over a month ago. I found you to be thoughtful
and a sensitive person. Since that time, I have had a chance to
read a number of your court opinions. These opinions lead me to
believe that you have an open mind and that you will be an open-
minded jurist.

Judge Souter’s opinions, in my judgment, are thoughtful and
well written. Though I did not agree with every one, that is not
why I was reading them. His unique approach to an issue, in cer-
tain cases, reflects great thought on the case before he wrote out
his particular opinion, at least that is my observation. I saw no evi-
dence of any tendency toward carrying out a personal agenda.

But as important as these attributes are to your confirmation, we
still know very little about you. From all indications, it appears
that President Bush did not apply a litmus test in choosing you for
the Supreme Court. This Senator never has and never intends to
apply such a test. I will not keep a scorecard on the number of
areas upon which I may agree or disagree.

Instead, I hope to find through these hearings that Judge Souter
is indeed an advocate of judicial restraint and not a judicial activ-
ist. T hope to find a jurist who is respectful of precedent, rather
than a jurist who is on a mission to impose his personal beliefs or
hidden agenda on the country through the broad, sweeping opin-
ions that he may write.

In the past, some Supreme Court nominees who have come
before this committee have been evasive in answering valid and
what I believed necessary questions posed to them by myself and
my colleagues. I find that practice to be disturbing. Neither this
Senator, nor do I believe any other Senator on this panel, is look-
ing for a nominee to pledge how he or she will vote on specific
cases that may come before the Court.

We all understand and agree with the need to protect the inter-
ests of future litigants who will appear before you. However, it is
essential that the committee ask and that you, Judge Souter, pro-
vide some answers to questions regarding your judicial philosophy,
iy;our views on constitutional interpretation. To settle for less would

e a great disservice to this body and to this country.

As I do with all judicial nominees, I presume the President’s
nominees should be confirmed and that they are qualified and com-
petent. In my 14 years in the Senate, I have only voted against
three judicial appointments. I have in the past voted for conserva-
tive judges, as well as liberal judges, including recommending Wil-
liam Canby and Mary Schroeder for the ninth circuit, who did not
agree with me on some particularly sensitive issues. But I knew
them and I knew their competence and capabilities.

Unfortunately, in a practice that is becoming all too common, in-
terest groups are attempting to turn a Supreme Court nomination
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hearing into a referendum on Roe v. Wade. Those who view these
procedures as just a question of how a nominee will vote on one
case, in my judgment make a mockery of this process.

If confirmed, Judge Souter, you will serve on the Court long into
the future, as it has been pointed out. Like any other Justice, you
will face countless opportunities to cast a deciding vote on issues
that can shape our society for decades. It is a nominee’s ability to
interpret the Constitution for these as yet unforeseen issues that
we must evaluate in this process starting today. Thus, Judge
Souter, your opinion on a particular case is not as important as
your approach to judging and your understanding of the Constitu-
tion.

Will you be able to separate your personal beliefs from your judi-
cial duties and your constitutional oath? Will you respect the tradi-
tions of precedents of the Court? Will you wield your judicial power
with restraint and respect for the two other branches of govern-
ment? Will you acknowledge that the Constitution should not only
protect the haves, but also the have-nots?

I hope to be satisfied with the answers to these questions as we
conclude these hearings. I am most favorably impressed with what
I know about you and have read about you. I hope and, quite
frankly, expect, Judge Souter, that you will be forthcoming and
candid in answering my questions and those of my colleagues. 1
alsc hope that after a thorough examination, the committee and
the Senate and this Senator will be able to vote for you. It certain-
ly appears today that that is where we are headed, and I am
pleased that that is how the process is moving.

In closing, I join my colleagues once again in extending a warm
welcome to you. From what I know of you, it appears that you are
qualified, that you have the education, that there is no question of
your intellectual capacity. And the American people now will have
an opportunity through this democratic process, second to none,
equaled no place that I know of, to get a glimpse at perhaps the
new Justice of the Supreme Court. I hope, Judge Souter, whatever
the questions are, as uncomfortable as they might be, that they are
taken in the spirit of this committee and certainly this Senator as
trying to understand you and fulfill our constitutional responsibil-
ity.

Thank you, Mr. Chairman. Thank you, Judge.

The CHAIRMAN. Thank you, Senator.

The Senator from Iowa, Senator Grassley.

OPENING STATEMENT OF SENATOR CHARLES E. GRASSLEY

Senator GrassiEy. Thank you, Mr. Chairman.

More than 200 years ago, Alexander Hamilton, the architect of
much of what became the judiciary article of the U.S. Constitution,
wrote, and I quote, “the complete independence of the Courts of
justice is * * * essential” in a Republic governed by a “limited
Constitution.”

Hamilton reasoned that the courts, the weakest of the three
branches, must declare the ‘“sense” of the law made by the other
two branches, but if they should be disposed to exercise “will” in-
stead of “judgment,” the consequence would be the substitution of
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their pleasure for that of the democratic bodies and, hence, the
eople.

P U%fortunately, over the past 30 years or so, the Federal courts
have exercised more power over a broader range of social and eco-
nomic issues than the framers of the Constitution ever imagined.
Therein, I believe, lies the reason why the confirmation process in
recent years has come dangercusly close to looking like the elector-
al process. Unelected and unaccountable judges have come to play
the preeminent role in virtually every aspect of American life—in
many cases supplanting the politically accountable branches of gov-
ernment. This erosion of the principle of the consent of the gov-
erned has, at the same time, undermined public confidence in the
Jjudiciary.

I have served in the politically accountable branches of govern-
ment—Federal and State—for 32 years. I am looking for a judge
who understands his or her role in a democratic society, to inter-
pret the laws made by others, rather than to second-guess them
based on personalized notions of enlightened social policy. To be
sure, judges have an obligation to enforce the rights guaranteed by
the Constitution. When a law clearly conflicts with that Constitu-
tion, a judge is right to nullify the will of the people. But let us
never forget that perhaps the most fundamental of those rights in
the Constitution is the right of our puoople to democratic self-gov-
ernment.

As the second Justice Harlan explained, “the vitality of our polit-
ical system is weakened by reliance on the judiciary for political
reform.” The fact is that not every major social ill can find its cure
in a Supreme Court promoting reform when democratic govern-
ment is slow to act—that is, not unless we are to abandon the more
than 200-year-old axiom that the Constitution is an instrument of
government founded on the idea that only in a diffusion of govern-
mental authority lies the greatest promise of the most liberty.

Therefore, 1 do not prefer politicians disguised in robes on the
Federal bench, nor ones who are compelled to make campaign
promises to be confirmed. Judges ought not to be “pro-this” and
“anti-that.” They should, rather, be judges of cases, not causes.

As expected, we have heard a great deal about the nature of the
Senate’s “advice and consent” role. It is often said—in fact, we
have already heard it this morning—that our role in scrutinizing
and voting on Supreme Court nominees is the most important func-
tion that we have as Senators. This has become some sort of confir-
mation catechism.

But why is this? Is this process more important than, for exam-
ple, voting to declare war? Is it more important than voting to
solve the budget deficit so that future generations won’t be con-
demned to a lower standard of living? Only those who desire the
courts to be more powerful than the coequal branches, or the
States, could answer “yes” to that question.

Now, true, the framers of the Constitution granted judges life-
time tenure; we are told that this makes all the difference. But
that was to insulate judges from the passing political pressures of
the day, not to make them more susceptible to that pressure.

It is also asserted that the Senate and this committee in particu-
lar have an equal role in this process, and thus we must scrutinize
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the nominee as if we were the President of the United States. In
fact, this nominee has for the past few weeks been studied in great
detail. No stone in his life has been left unturned.

Until very recently, of course, the historical practice was quite to
the contrary. With only a couple of exceptions, it was not until the
1950’s that nominees regularly appeared before this committee. As
recently as 1922, the President nominated and the Senate con-
firmed a Supreme Court nominee on the very same day, a mere 1
day after the vacancy occurred. Of course, only five nominees have
been denied confirmation during the entire 20th century. Now, I
point this out not to advocate a return to the past, but rather to
provide some historical context to our proceedings.

Similarly, our clear practice has been to refrain from seeking
commitments on specific questions likely to come before the Court.
I think that we would find it quite a paradox on the one hand to
shield judges from political pressures through lifetime tenure,
while on the other hand subject them to the same pressure through
litmus-test questions as a condition for confirmation.

Pregident Abraham Lincoln put it another way, at the time of
his nomination of Chief Justice Chase: ‘“We cannot ask a man what
he will do, and if we should, and he should answer us, we should
despise him for it.” To be candid, I did not always share this view
of the Senate’s role. But as with Supreme Court Justices who are
faced with an old precedent, I do not believe that Senators ought to
be forever bound by past practice, particularly when the force of
better reasoning suggests a better way.

So, Judge Souter, the ultimate question for me is whether——

[Audience disturbance.]

The CuamManN. Will the police officers please clear the folks—
the committee will suspend. The committee will stand in recess
until the police can restore order.

[Recess.]

The CHAIRMAN. The committee will come back to order and out
of recess. Welcome to Washington, Judge. [Laughter.]

You think this is bad, you ought to run for President or run for
the Senate.

I thank my colleague.

Senator GrassLEY. Mr. Chairman, I apologize to everybody for
what I said. [Laughter.]

The CHAIRMAN. There is no need to, Senator. I, on that score,
completely concur with you.

Senator GrassiLEY. I am just about done, Mr. Chairman.

The CHaiRMAN. Keep going, Senator.

Senator GrassLEY. So, Judge Souter, the ultimate question for
me is whether you are the kind of judge who will be truly faithful
to our written Constitution and the system of government that it
supports. This quality, together with an open mind—or what Jus-
tice Frankfurter called “the capacity for disinterested judgment”—
is what I hope to find by the time we have completed our question-
ing of you.

I congratulate you on your nomination, Judge Souter, and I look
forward to hearing from you.

The CrairMAN. I thank the Senator. The best part, the most in-
teresting part is, Judge, I don’t know why they were for or against.
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Senator Leahy.

OPENING STATEMENT OF SENATOR PATRICK J. LEAHY

Senator LEany. Welcome, Judge Souter. Being from New Eng-
land, T will try not to say anything as inflammatory as Senator
Grassley did. [Laughter.]

Chuck has a way of stirring us up around here.

Judge, we do welcome you here, and though there may be a
moment of levity here and there, you know—as we do—the serious-
ness and the importance of this hearing. I think that you as well as
the Senate welcome it, and that you have enough of a dedication to
the Constitution to know its importance for all of us.

Your nomination comes at a historic time. The individual who
takes a seat on the Supreme Court today is going to have a dramat-
ic impact on that institution, on our Nation well into the next cen-
tury, long after the President and the Members of the Senate are
gone. The 105th Justice to this country’s High Court is going to
affect the lives of individual Americans on issues ranging from per-
sonal privacy to equal protection to the free exercise of their reli-
gion. That power is not bestowed on an individual unless and until
the U.S. Senate is confident that he or she will exercise it fairly.

The Senate’s duty to advise and consent to nominations to the
Supreme Court is, in my opinion, one of our most profound and
meaningful responsibilities. It brings together the three distinct
branches of our Government. It proves the wisdom of our system of
checks and balances. The constitutional separation of powers is
envied and emulated by emerging democracies around the world.
In fact, the genius of our Nation’s Founders denied the possibility
of tyranny here in the United States, and it did that by devising
our system of checks and balances.

Now we, the members of this committee, and the rest of the
Members of the U.S. Senate, have to demonstrate our own wisdom
and fairness in undertaking a thorough review of Judge David
Souter’s record. The Constitution mandates it. The times demand
it.

Now, the President has said that this nomination was not subject
to a litmus test and I applaud President Bush for that. He did not
apply a litmus test and I do not apply a litmus test. I do not think
any Senators will do so.

Look at where we are. Justice Brennan, whose departure precipi-
tated the nomination, viewed the Constitution as a “sparkling
vision * * * of the human dignity of every individual.” He never
sacrificed the liberties of the individual-—mo matter how unpopu-
lar—for the sake of appeasing the majority. Justice Brennan resist-
ed the anti-individual direction the Court has taken over the last
decade. He never lost sight of that institution as the Nation’s legal
tribunal of last resort. Justice Brennan’s intellect, leadership, and
compassion represented the best of a public servant. His seat on
the Court is immensely difficult to fill.

Today we consider whether the President should receive the con-
sent of the Senate in the nomination of Judge David Souter. Judge
Souter, you are an articulate and intelligent man with an engaging
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senge of humor. In fact, I passed on last night to my son your com-
mentg about the motorcycle. He got a laugh out of it, too.

You also have a strong streak of Yankee individualism. By most
accounts, you are a scholar and have dedicated your life to the law.
Now, those qualities are admirable, but we are all agreed that they
are not enough by themselves to entitle a person to a seat on the
Supreme Court.

We must be persuaded that Judge Souter has the commitment
and the capacity to preserve the freedoms the American people
have fought for two centuries to protect. Will Judge Souter serve as
a trustworthy guardian of our fundamental rights? I want to be
sure that the next Supreme Court Justice understands the extraor-
dinary nature of the position he or she assumes. That Justice must
never forget, in the words of our great Chief Justice Marshall in
1809, that “it is a Constitution we are expounding’’—a Constitution
in a living, breathing, changing society on the threshold of the 21st
century, a Constitution that can fit in this little book, but that has
meant so much for the last 200 years in this country.

Any nominee to the Supreme Court must recognize that discrimi-
nation is not a high-minded issue about standards of review, but a
daily struggle for minorities and women in this country; that rights
for the disabled are not academic fodder in the debate over federal-
ism, but the opportunity for an individual with a disability to lead
a rich, full life; and that privacy is not an abstraction but a critical
issue for a woman struggling with the dilemma of an unwanted
pregnancy.

These are not esoteric hypotheticals. They are vitally important
issues that affect the basic principles and fundamental values of
the American people.

We 100 Members of the Senate, representing 260 million Ameri-
cans, are sworn to uphold the Constitution. That Constitution re-
quires us to offer our advice and consent to the President’s nomina-
tion. We are in this body to represent the American people. This
hearing process is how we must satisfy their concerns about a po-
tential nominee. These proceedings are the public’s sole opportuni-
ty to assess the qualifications of an individual who could greatly in-
fluence their daily lives. We owe it to the American people to pro-
ceed carefully, thoughtfully, and fairly.

We will hear from interest groups on both the right and the left,
and that is as it should be. They are exercising their first amend-
ment rights, and very properly so. But my decision will not be in-
fluenced by any group on the left or the right. My decision is going
to be determined really, Judge, based on what 1 iear from you, in
the answers to my questions and the answers to the questions of
the other members of this committee.

I have a number of questions—ranging from the first amend-
ment to the right to privacy to Judge Souter’s views on criminal
law. In addition, Judge, I will explore fully your invelvement in the
Seabrook incident, an issue I have already discussed with you. In
fact, I first raised it with you when I sent you a telegram in 1977,
and we have since talked about it.

Judge Souter, it is incumbent upon you to be forthcoming in
your responses so that we have an adequate basis on which to
make our recommendation to the full Senate and the American
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people. That recommendation gets made only once, only once in
your lifetime.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much.

The Senator from Pennsylvania, Senator Specter.

OPENING STATEMENT OF SENATOR ARLEN SPECTER

Senator SpECTER. Thank you, Mr. Chairman.

Judge Souter, I join my colleagues in welcoming you here today.
We are giving you a lot of advice. You really have to run between
the raindrops in a veritable hurricane here. But we are very much
concerned about the successor to Justice Brennan because so many
major issues are decided by 5-to4 votes, and a single Justice can
decide questions of enormous importance to this country. If you are
fortunate enough to be confirmed and to serve as long as Justice
Holmes did, you will serve until the year 2031,

There has been overriding concern about the abortion question,
and while it is of great moment, there are many other matters of
tremendous importance to this country. We talked about some of
them: Civil rights and freedom of religion and freedom of the press
and freedom of speech and right to die and death penalty as a de-
terrent to violent crime. In looking over next year’s docket on the
Supreme Court, there is a major desegregation case. There are
major matters on employment discrimination, taxation, antitrust,
citizenship, death penalty. And even beyond the range of impor-
tance for the United States, the Supreme Court may be called upon
to make a decision which will have international implications as to
what is happening in the Persian Gulf today.

There is much concern at the moment about the authority of the
President to dispatch U.S. troops under concerns of the War
Powers Resolution with the very vital constitutional provisions on
the President’s authority as Commander in Chief contrasted with
the congressional authority, sole prerogative to declare war. Those
are the kinds of issues on which you may be the decisive vote, and
your influence may be greater than many Presidents’, certainly
many, many Members of the Senate. So we have very strong rea-
sons to be extremely careful in this very important confirmation
process.

My reading of several dozen of your opinions tells me that you
have a very extensive record—not a complete record, but a very ex-
tensive record to consider. Some of your opinions are restrictive on
criminal defendants’ rights and some are expansive. You have an
opinion on the Dionne case which is candidly very narrow on inter-
pretism and original intent, something that if others don’t cover
first I will, about how much emphasis is appropriately placed. That
opinion you cite goes back to matters in 1663 and 1781 and 1768,
and it is narrow. And we will be concerned, I will be concerned,
about how you apply the equal protection clause as to women and
indigents.

At the same time, your opinion in Richerdson has a broad inter-
pretation of the liberty interest in a very difficult case involving a
charge against a man allegedly French-kissing a l4-year-old girl
under his charge. In an employment rights case, you found an ex-
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pansive liberty interest. And the issue of stare decisis, the fancy
legal word for whether you follow precedent, is very instructive.
One of your opinions says that “The consequences of what I believe
was an unsound conclusion in that case are not serious enough to
outweigh the value of stare decisis,” which is an important coun-
terbalance in the law. So I think you have quite a record and we
have very important matters to discuss with you,

The standards of confirmation are not clear. There has been a lot
of debate on it for a long time, and perhaps it originated with an
early draft of the Constitution which gave to the Senate the au-
thority to appoint. Can you imagine the Senate agreeing on—we
can’t agree on a budget, let alone on an appointment.

We had very interesting hearings on the American Bar Associa-
tion’s role, and we all agreed that the ABA should limit itself to
qualifications as opposed to the political question. But there was
considerable opinion that the Senate had equal standing with the
President. I am not prepared to go that far. I think we owe defer-
ence to the President’s selection. But, candidly, it is becoming a
complicated matter as the Supreme Court moves farther into
public policy issues and functions as a superlegislature.

I make no bones about my concern about the Court’s expansive
role there, regardless of whose agenda it is. We have a very diffi-
cult matter now pending before the Congress on the Civil Rights
Act interpretation. We had a decision in Griggs, a unanimous
Court. The Chief Justice wrote an opinion in 1971, and it was over-
ruled in 1989 on what is a clear-cut change in law where four Jus-
tices appeared before this committee, put their hands on the Bible,
and made commitments for judicial restraint, to let the Congress
change the law. Now, of course, I speak for myself, my interpreta-
tion here, but I think it was clearly an overruling, burden of proof
on employees and business necessity.

There is a conclusive presumption of congressional intent when a
case stands for 18 years. If that trend continues, I believe there will
be greater pressure on nominees to answer ultimate questions on
issues of public policy. And you have the important issue on Feder-
al-State rights, and you have Garcia v. National League of Cities,
and I wen't go into them now but will later. You have the Chief
Justice and Justice ’Connor saying as soon as we get one more
person we are going to change the law of Garcia. So if the law be-
comes personalized, depending on who is on the Court, then I don’t
think it will be possible to restrain Senators from demanding ulti-
mate answers.

I hope we don’t get there because judicial independence requires
that you not make commitments, that the nominee not be asked to
make commitments, and that the decisions be rendered in the tra-
dition of the judicial process, where cases in controversy—that is
what the Constitution says—are decided with specific facts, briefs,
argument, judicial conference, and then a decision. And I do not be-
lieve that any interest group is entitled to a Justice predisposed to
their views any more than a litigant is. They are entitled to some-
one who is qualified and has an open mind and will apply the Con-
stitution.

The process here today, Judge Souter, I think is the—well, you
might call it the quintessential interaction of the three branches,
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where the President nominates, the Senate is called upon to con-
firm or not, and then a Justice takes the Court., When the Constitu-
tion was written, article I was meant for the Congress, article II for
the executive branch, and article III for the Court. And I believe if
the Constitution were to be rewritten today, article I would be for
the Court.

The Court has taken the dominant authority under our system
in deciding the tough questions, questions of competing authority
between the President and the Congress, questions that may in-
volve the Persian Gulf, the big issues of the day. So that when we
look forward for the next several decades, perhaps four decades,
and we know that the future will hold many 5-to-4 decisions, and
Justice Brennan’s successor may pass the key votes on matters of
overwhelming national and international importance, we are very
concerned. And it is an important task we have.

I think you come to this nomination with fine credentials, and
part of the picture is filled out by your opinions. But there is a
great deal more which we have to find out to make our determina-
tion as best we can whether you should be in the position to cast
that critical vote for so many years on 30 many issues of tremen-
dous importance.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Senator.

The distinguished Senatoer from Alabama, Senator Heflin.

OPENING STATEMENT OF SENATOR HOWELL HEFLIN

Senator HeEFLIN. Mr. Chairman, once again, our Nation stands at
a crossroads, a constitutional crossroads, as the President nomi-
nates and the Senate, through its elected membership, must under
our Constitution “advise and consent” on the nomination of Judge
David Souter to the U.S. Supreme Court. Our task is important, for
the future course of the constitutional jurisprudence of this Nation
could rest upon the collective judgment of this Senate.

In the Supreme Court term ending this year, 1990, 38 out of a
total of 129 written opinions were decided by a 5-tc-4 vote. It is my
belief that the American public deserves a Justice who evidences a
clear commitment to basic constitutional values.

I ascribe wide latitude in our President’s right to nominate who
he chooses, especially with regard to a nominee’s qualifications, in-
tegrity, and judicial temperament. These are all hallmarks of a
good judge. I believe that all Presidents have endeavored to select
nominees that meet these qualifications.

I further believe that Presidents have the right to nominate indi-
viduals that belong to the President’s political party and that pos-
sess his political and philosophical views, even if they differ from
the views of most of a Senate controlled by another party. Howev-
er, our Founding Fathers felt that such a Presidential right to ap-
point judges should not be unlimited, and provided a check and bal-
ance by requiring a role for an element in the legislative branch.
That check and balance is the Senate confirmation process.

Historically, the rejection of Presidential nominees has rarely
been exercised. Usually, when it has been exercised, arguments for
good cause have been made. Nevertheless, the confirmation process
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is a constitutional mandate, and for good reason. Federal judges,
once confirmed, are not subordinate to the President nor the U.S.
Congress. They are members of a coequal branch of our Federal
Government and hold their jobs for life, not subject to the political
processes as we in the executive and legislative branches are.

Therefore, I also believe that the Senate, as an independent body,
in exercising its constitutional mandate to advise and consent,
must peel beneath the veneer of a nominee to try and better ascer-
tain what role that person intends to play as an Associate Justice
on the highest court in this great Nation.

Judge Souter, this commitiee will do a lot of peeling beneath
gour veneer, for you are, indeed, a stealth nominee. It is thought

v many that little is known about your reasoning process, think-
ing, and predictability of how you would decide certain issues that
are expected to come before the U.S. Supreme Court. While you
left a paper trail in the 219 opinions you wrote as a member of the
New Hampshire Supreme Court, there are few blips on the radar
screen on the major issues that will face the Supreme Court of the
United States in the upcoming crossroad years. So peel we must.
But we must do this in a fair and impartial manner, and certainly
not cause you to prejudge an issue or a case without benefit of
briefs, arguments, and research on the issue of the case in point.

It is our constitutional role to probe, cautiously but firmly and
fairly, any s nominee on his or her past actions as a public official;
his or her general views om political, economic, or social issues
facing our Nation; his or her views on how, as a judge, he or she
might expect to approach the analysis of a case in general; and, fi-
nally, his or her judicial philosophy. To do less would be a derelic-
tion of our responsibility to the American Public and to the consti-
tutional process by which the President is “advised.”

I believe the majority of the American public supports the con-
cept of judicial restraint—that is, judges who will interpret the
1U.S. Constitution, respect prior decisions, and give presumptions to
the validity of laws passed by the Congress and State legislatures,
30 long as they do not violate the 1U.S. Constitution.

I believe the people of our Nation do not want to see a Justice
appointed who will try to legislate from the bench. Nor does the
public wish to see a judicial extremist of either the right or the left
who would proceed to force his or her peculiar political ideology
through opinions rendered by the highest court in the Nation. Ex-
tremism is a dangerous commodity, and we on this committee have
a duty to the American peopie to guard against this in any such
potential nominee.

Given these facts and acknowledging the critical nature of the
task before us, Judge Souter, I welcome your appearance before our
committee today and look forward to your comments through a
dialog with the members of this committee.

Thank you.

The CuairMaN. Thank you, Senator.

We would ordinarily go to Senator Humphrey next, but he has
indicated that he is going to waive his opening statement because
he will be joining Judge Souter when we conclude our statements
tﬁo iélr;t]roduce Judge Souter, along with his senior colleague, Senator

udman.
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Now I yield to Senator Simon from Illinois.

OPENING STATEMENT OF SENATOR PAUL SIMON

Senator SmMoN. The good news, Judge Souter, is we are getting
near the end of this part of the process.

As my colleagues would tell you, I do not ordinarily prepare a
written statement. In fact, in 6 years on this committee, I don’t be-
lieve I have ever done that. But last night, late last night, I sat
down at my old manual typewriter and pounded out my reflections
on where we are right now.

No task is more awesome than the one we now confront—approv-
ing or disapproving a nominee for the U.S. Supreme Court. Seven
months ago, I became a grandfather for the first time. Perhaps no
vote I cast this term in the Senate will have a greater impact on
my granddaughter’s future, Judge Souter, than whether I decide
for or against your nomination.

After reading your opinions and various writings, even including
your senior honors thesis, I come away with some uneasiness, Can-
didly, I am not sure how to vote.

In your senior honors thesis, you wrote about a struggle in the
philosophy of law, and I quote: “I cannot offer a solution to the
controversy. I have tried, rather, to describe the alternatives which
are open in settling what I believe to be the most important point
at issue.” In the only article you wrote over the next quarter centu-
ry, you paid tribute to Justice Laurence Duncan in the New Hamp-
shire Bar Journal for his sense of what is appropriate on the
bench; for his keen sense of words; for his attention to the small
things—but hardly a hint about any judicial philosophy that moti-
vated him. And then at the end of the article, you say, and I quote:
“He was my kind of judge. He was an intellectual hero of mine,
and he always will be.” But after reading your article, I have no
idea what his philosophical moorings were, nor what yours are.

Because David Souter may have such an influential voice in the
destiny of this Nation, we must know a little better who the real
David Souter is. I hope these hearings will assist in that, and I
hope you will make every effort to help us.

What am I looking for? The two essentials I mentioned to you in
your vigit to my office: I want a champion of basic civil liberties,
because the Supreme Court must be the bastion of liberty; and I
want someone who will champion the cause of the less fortunate,
the role assigned to the Court in our system.

I also want someone to whom every American can look and say,
“There i3 a champion of my liberty.” That should be true of men
and women, for the able and the disabled, for people of every reli-
gion and color and national background and station in life. That is
an extremely high standard, but it is an extremely high court to
which you aspire.

During these hearings I also want to get some sense of whether
David Souter has an ability to grow. The great Justices were not
suddenly great Justices, any more than great Senators are sudden-
ljilgreat Senators. Great Justices and great Senators emerge gradu-
ally.
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There are those who are concerned because you come from a
small New Hampshire community of 2,000. Coming from an Illinois
community of 402, that does not bother me. But if your intellectual
and emotional horizons are bounded by that community that would
bother me. Checking your background I talked to an African-Amer-
ican classmate of yours, now practicing law in this city. His com-
ments about you were positive. He allayed some of my fears. But [
also want to know if you empathize with a woman on the west side
of Chicago who did not go to Harvard, who barely made it through
the fourth grade. You will he her voice for justice. Is there some
understanding of her plight? Will there be an attempt on your part
to grow and understand our society with all its richness and diver-
sity and with all its joy, often within sound of its cries of anguish
and hopelessness?

In a new book, Justice Richard A. Posner of the Seventh Circuit
Court of Appeals has written, “Our legal certitudes are pragmati-
cally rather than analytically grounded.” He was speaking of
Brown v. Board of Education when he wrote that. From case to
case his statement may not be applicable, but in the broad sweep of
history it is. When the Supreme Court has lacked vision or compas-
sion or practicality or passion for liberty, as in the Dred Scott case,
the Nation has paid a terrible price for the Court’s shortcomings.

Above the entrance to the Supreme Court, just a few steps from
where we meet today, are the words etched in stone “Equal Justice
Under Law.” I want those words to live. And I want a Supreme
Court Justice who will make them live.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, very much, Senator.

Senator Humphrey did wish to make a brief statement?

Senator HumpHREY. Thank you, Mr. Chairman.

Welcome, Judge Souter.

Are you having fun, yet? I hope so. You might as well enjoy it.

Mr. Chairman, I have the honor and privilege of formally intro-
ducing the nominee to the committee in just a few moments, so I
will, for my part, at this juncture pass on an opening statement.

The CHAIRMAN. Thank you, Senator.

I misspoke. I made Senator Rudman the senior Senator and he is
not. He is the junior Senator. Senator Humphrey is the senior Sen-
ator.

Senator HumpHrEY. He is senior in age.

The CuAIRMAN. As Senator Baker used to say, I do not have any
dog in that fight. I understand.

So, Senator Kohl, from Wisconsin.

OPENING STATEMENT OF SENATOR HERBERT KOHL

Senator KoHL. Thank you, Mr. Chairman.

[ am a person who has not sat through any Supreme Court nomi-
nations before and 1 think Judge Souter, you would agree with me
that these opening statements—although we are probably all
happy they are coming to a conclusion—have been most outstand-
ing and say something unusual about our American system and
the way in which we go about selecting Supreme Court Justices.
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Judge Souter, the President of the United States has asked you
to serve on the Supreme Court. And if confirmed, you will be
making decisions which will shape the fabric of American society
for the rest of your life. You will be interpreting the Constitution
in which, we as the people, place our faith and on which our free-
doms as a nation rest.

During your tenure on the Court you will be free of all political
constraints, unaccountable to the people, and unrecallable by the
Congress—absent some severe dereliction of duty. Before we place
that power in your hands, we need to know what is in your heart
and in your mind.

While the issues the Court must address are well known, your
views are not. Indeed, some cynics have even suggested that you
were nominated precisely because you have not spoken to those
issues in any detail. They even implied the President believed that
a nominee would be more easily confirmed if his views were largely
unknown. Those cynics do not understand, as I am sure the Presi-
dent does understand, the role of the Senate in this process.

The Constitution requires us to give our advice and consent to
this nomination. The oath of office we took obligates us to examine
your fitness to serve on the Supreme Court. We must conclude that
the quality of your thinking deserves our respect, that you will
relate the law to the basic values we have embraced as a nation,
and that you are interested in doing justice as well as giving logic
to the law.

In this process, a number of groups have told us to use this hear-
ing to determine your views on one single issue or another, and
they have told us that our decision to confirm you ought to depend
on whether you pass their litmus test.

Well, let me add my own personal single-issue litmus test to the
mix; and that is judicial excellence. Judicial excellence, it seems to
me, involves at least four elements. First, a nominee must possess
the competence, character, and temperament to serve on the
bench. He or she must have a keen understanding of the law, and
the ability to explain it in ways that the American people will un-
derstand. Based on the record developed thus far, Judge Souter,
certainly you appear to have those qualifications.

Second, judicial excellence means that a Supreme Court Justice
must have a sense of the values which form the core of our politi-
cal and economic system. No one, including the President, has the
right to require ideological purity from a member of the Supreme
Court. But we do have a right to require the nominee to under-
stand and respect our constitutional values. We do not elect Jus-
tices. They do not have the representational role that Members of
Congress have.

The Framers of the Constitution gave the Supreme Court Jus-
tices lifetime tenure for a reason—they wanted the Court to be in-
sulated from the momentary pull and tug of our daily politics. We
do not want Justices who will change their legal opinions as the
tide of public opinion turns. Indeed, we charge the Court with the
task of defending the rights established in the Constitution even if
those rights are, for the moment, reviled.

In my opinicn, that means that a Supreme Court Justice must,
at a minimum, be: Dedicated to equality for all Americans, deter-



42

mined to preserve the right of privacy and the right to be left alone
by the Government, committed to civil rights and civil liberties, de-
voted to ensuring the separation of church and state; willing to
defend the Bill of Rights and its applications to the States against
all efforts to weaken it, and able to read the Constitution as a
living, breathing document.

Third, judicial excellence requires a sense of compassion. The law
is more than an intellectual game, and more than a mental exer-
cise. As Justice Black said, “The Courts stand against any winds
that blow as havens of refuge for those who might otherwise suffer
because they are helpless, weak, outnumbered, or because they are
non-conforming victims of prejudice and public excitement.”

Indeed, the courts are our refuge, our sanctuary, and our safe
haven. The courts are where people seek justice, not just the appli-
cation of law. A Supreme Court Justice must understand that. He
or she must recognize that real people, with real problems are af-
fected by the decisions rendered by the Court. They must have a
connection with and an understanding of the problems that people
struggle with on a daily basis. Justice, after all, may be blind, but
it should not be deaf.

And finally, judicial excellence requires candor before confirma-
tion. We are being asked to give you enormous power. We want to
know, in general, how you will exercise it. We want to know what
you think about certain issues—abortion and privacy, civil and in-
dividual rights, the balance of power and separation of church and
state. We do not want to know in advance how you will rule on
cases that will come before you, but we do want—and we need and
we deserve—to know what you think about these basic issues.

Judge Souter, let me be presumptuous encugh te give you just a
bit of advice. Do not hedge. Do not give us prepared answers. Do
hot hide behind the argument that you cannot talk about this or
that. We are not trying to trap you and we are not trying to obtain
a commitment from you about how you will vote. But, Judge, I be-
lieve you have thought about the great issues of the day and I be-
lieve you have some views on them, and I do not believe that those
views will require you to vote in any specific way. I trust your abil-
ity to remain openminded about the specifics that may come before
you. But I believe the country is entitled to know, before you take
a seat on the Court and teflyus ex-cathedra, how you view basic
constitutional doctrine.

On behalf of the American people, we will be having a conversa-
tion with you over the next few days. If you are confirmed it is the
last conversation we can have about basic constitutional issues. So,
in these next few days, we must make an extra effort to get to
know you and you must make an extra effort to help us do that.

The burden of proof rests on you, and only you can discharge it.
Let me conclude on this note. Much of this hearing will focus on
facts, but behind all of this is a sense of mystery. The Supreme
Court is one of the most majestic institutions in American life. By
its nature, the Court makes decisions which people oppose, but so
far it has had the moral standing to compel compliance with those
decisions, no matter how unpopular they are.

We have made a covenant with the Court; we have given it the
power to make ultimate decisions and in return, asked the Court to
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exercise that power responsibly. As Justice Stone once observed,
and I quote, “The only check upon cur own exercise of power is our
own sense of self-restraint.”

This hearing will help us to determine, as a Congress and as a
country, how Judge Souter intends to exercise that power and that
restraint.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you, very much, Senator.

Now, Judge, what I propose to do before we break is to have our
two distinguished colleagues, both of whom strongly favor your
nomination, join you at the table. I will ask the senior Senator,
Senator Humphrey, to speak first, and then Senator Rudman. At
which time, after that is done, Judge, with your permission, unless
you would prefer to do it another way, I would suggest that we
break; we will come back; I will swear you in and we will hear
your opening statement and then begin the questioning.

Is that all right with you?

Judge SouTter. Yes, sir.

The CHAIRMAN, Senator Humphrey.

STATEMENT OF SENATOR GORDON J. HUMPHREY

Senator HuMPHREY. Thank you, Mr. Chairman.

With my colleague, Senator Rudman, I take pride in introducing
to the Judiciary Committee, Judge David Souter, of Weare, NH.

I have to, because we are so very proud of our State, I have to
correct my dear friend from Utah, it has not heen 145 years since
someone from our State sat on the Supreme Court. In fact, Chief
Justice Harlan Fiske Stone was born in New Hampshire in the
town of Chesterfield and he served, of course, until his death in
1946.

The uninformed suggest that David Souter is from a small town.
Well, Mr. Chairman, I think perhaps you are better informed on
this point than others, because you visited our State extensively
drawn by its natural beauty and conservative politics. [Laughter.]

The CHaIrRMAN. I wish I had been able to stay longer. [Laughter.]

Senator HuMpHREY. So do we. Drawn as you are by its natural
beauty and conservative politics, but the uninformed, Mr. Chair-
man, think that David Souter is from a small town. Nothing, in
fact, could be further from the truth, because where is a town so
very large in area that it has no less than five separate metropoli-
tan centers? There is the village of Weare, itself; there is East
Weare, from which the Judge hails; there is South Weare; by now
you might have guessed there is a West Weare; and, in fact, in the
north, Mr. Chairman, is the village, which is sometimes abbreviat-
ed on signs as No. Weare, and sometimes pronounced by tourists as
Nowhere.

But we do not mind tourists laughing at our signs, or even laugh-
ing at us, as long as they spend all of their money before they go
home because that helps to keep down our taxes.

Mr. Chairman, the elegant pundits here, inside the beltway,
think that David Souter may not be quite up to the hig city or the
big time because he drives a clunky old car, because he believes in
conserving energy by not mowing his lawn until the grass begins to
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block his view from the window., They think maybe a small-town
fellow is not good enough for the big city of Washington, DC.

Well, my dear colleagues, 1 believe that you will find David
Souter to be as smart as anyone in this city. I believe you will find
him to be as sophisticated as anyone living up in Georgetown. I
think you will find that he has a wonderful sense of humor. That
he does not take himself too seriously.

On that point, I want to quote from a letter sent to the New
York Times, and published in the New York Times by William
Bardell who was a law school classmate of David Souter’s and a
fellow Rhodes scholar during their student days.

He says, “What I remember is David very gentlemanly, with his
hands in the pockets, telling stories especially with his imitations
of New England accents.” He added, “I am pretty sure also that he
climbed in a few windows with me after midnight when they
locked the college gates.”

Mr. Chairman, I believe that our colleagues will find that David
Souter enjoys the company of others every bit as much as he enjoys
the company of his famous collection of books on history, philoso-
phy, and the law.

Here is a man who works hard, yes, very hard, in a very disci-
plined way. But he is a man who also, for example, enjoys stopping
by to visit older folks on his way home from weekly worship. He is
an admirable human being.

On the professional side, for 22 years, David Souter has faithfully
gone about the business of enforcing the law, and dispensing sound
jJustice. He has enforced the law as our State’s attorney general. He
has presided over jury trials as a superior court judge, and he has
served with distinction on our State’s highest court, the supreme
court.

Judge Souter’s selfless commitment to public service surely tells
us something about the qualities, the human qualities that he
would bring to the Supreme Court. With his sterling credentials, as
a graduate of Harvard Law School and as a Rhodes scholar at Ox-
ford’s Magdalen College. Every one of us knows that he could have
been earning millions these past years as a partner in a prestigious
firm in Boston or New York, but instead, he has devoted himself to
positions of very high responsibility, but rather modest financial
compensation. Shunning personal aggrandizement and self-promo-
tion, he has found his compensation, instead, in pursuing the inter-
est of justice in the public good.

But the best measure, surely the best measure is the opinion of
those who know him best. In a close-knit State like ours, anyone
who has been in public service as long as as David Souter is well-
known by people across the State. So it is especially revealing that
folks of all political persuasions, Republicans and Independents,
Conservatives and Democrats, women, men have offered high
praise for Judge Souter’s fairness, for his fairness, for his diligence,
and his grasp of the law.

Support and respect for Judge Souter among members of the
legal profession in our State has been virtually unanimous and let
me read a few brief quotes. The New Hampshire Bar Association
president, John Broderick—who is, by the way, a Democrat—says
this: “He is the finest legal mind I have ever encountered. He gets
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to the bottom line faster than anybody I have ever seen.” He adds,
“He is a judge's judge, extraordinarily talented and impeccably
fair. He will not cast his lot with the conservatives on the Court
merely because they are conservatives. He is fiercely independent
in his legal reasoning.”

Kathy Green, president of the New Hampshire Association of
Criminal Defense Lawyers, who has tried many cases before Judge
Souter, says this: “He was an excellent trial judge, though he was
the kind of judge you knew was really going to hammer people at
sentencing.”

“l am a Liberal,” Green concluded, “but I have tremendous re-
spect for Judge Souter. I think he will honor the Constitution.”

Paul McKechern, a well-known political activist, candidate for
Governor, a Democrat, past president of the New Hampshire Bar
Association says this: “My impression is that he is a first-rate
scholar. He is going to be confirmed and deservedly so.”

Finally, a resolution passed by the New Hampshire Bar Associa-
tion unanimously adopted and I will just read the resolve clause:

Be it resolved that the New Hampshire Bar Association on behalf of its 3,400
members, acting through its Board of Governors, unanimously and enthusiastically
supports and endorses the nomination of David Souter and proudly commends its

respected member for confirmation to the Federal Bench by the United States
Senate.

Mr. Chairman, David Souter is well seasoned. This is interesting:
No current member of the Supreme Court had the breadth of judi-
cial experience at the time of nomination as Judge Souter has, as
both a trial and appellate judge. Two of the Justices now on the
Court had no judicial experience at all when nominated. Five of
them had varying amounts of experience as appellate judges, but
none as a trial judge, and only Justice O’Connor had both trial and
appellate experience when she joined the High Court, but then not
nearly as much as Judge Souter.

By any measure, then, Judge Souter is ideally prepared to serve
on the Supreme Court. He has been actively engaged in the trench-
es, rather than offering commentary and criticism from the side-
lines. Judge Souter’s 12-year judicial record is there for all to see,
zland it provides the strongest possible proof of his judicial excel-

ence.

This point was expressed well by Prof. Joseph Gramo, a distin-
guished professor of law at Wayne State University Law School,
who in a detailed report he prepared on Judge Souter’s opinions in
the criminal law area, said this:

From the cases 1 reviewed, I can find no legitimate basizs for either side of the
political spectrum opposing this intelligent jurist. Of course, those who want poli-
tics, rather than law from the Supreme Court, those few, Justice Souter is not the
right person. For those who know better, it should be evident that President Bush
has made an excellent selection.

Mr. Chairman, it is a credit to Judge Souter’s spotless record
that the critics have resorted now to the game of “trivial pursuit”
in their efforts to find something negative to write about. Frustrat-
ed in their search for a smoking gun, some pundits have lamely
suggested that a scholarly bachelor somehow lacks the perspective
to be a good Supreme Court Justice.
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Such critics need to be reminded that one of the Nation’s most
eminent and humane Justices, the great Benjamin Cardozo, was a
scholarly bachelor. As always, my colleagues, we need persons
marked by fairness, wisdom, and self-restraint sitting on the bench.
Judge Souter fits that description in every way.

President Bush has made an excellent nomination. I am honored,
therefore, to introduce him to my colleagues on the Judiciary Com-
mittee and confident that he will leave them impressed in every
way.

Thank you.

The CHaIRMAN. Thank you, Senator, for a thorough and enter-
taining and informative opening statement.

Senator Rudman.

STATEMENT OF HON, WARREN B. RUDMAN, A U.S, SENATOR
FROM THE STATE OF NEW HAMPSHIRE

Senator Rupman. Mr. Chairman, Senator Thurmond, and my col-
leagues on the committee, it is a very rare event in a public career
that one has the opportunity to recommend a close and dear per-
sonal friend, as well as a former colleague for the highest position
the legal profession offers, that of Associate Justice of the U.S. Su-
preme Court.

Therefore, this is a very special privilege for me personally, be-
cause more than 20 years ago, when I was attorney general of New
Hampshire, I first met a young lawyer named David Souter and,
like many, I recognized that this was a rare man, of great talent
and extraordinary capacity for legal analysis, and quiet strength,

We worked together for 6 years, but more importantly, we have
been friends for 20. So, I do feel qualified, not only to introduce this
nominee to the committee with my colleague Senator Humphrey,
but also to discuss his enormous capability, his accomplishments,
and his humanity.

David Souter, throughout his distinguished career, has demon-
strated that he possesses the intellectual judicial temperament, the
personal qualities that will make him an outstanding addition to
the Court.

His scholastic credentials we have already heard, Harvard, the
Rhodes scholarship, Harvard Law School, and the positions in
public life. But his personal credentials are equally impeccable—
fairminded, considerate, eventempered, warm, and compassionate.
It speaks volumes that the consensus in New Hampshire, from law-
yers, judges, Democrats, Republicans, liberals and conservatives, is
El;at David Souter is eminently qualified for the U.S. Supreme

urt.

As a member of the superior court, the trial court of general ju-
risdiction of the State of New Hampshire, David Souter witnessed
the panorama of life. As a trial court judge, he dealt with the
gritty and oftentimes unappealing cases which, unfortunately,
packed the docket and comprise a part of American life today.

He presided over cases involving the full range of people who
comprise our society, from the poorest to the most affluent. As a
trial court judge, he confronted cases of violent crimes, the scourge
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of drugs, economic disputes, family conflicts, and crimes of passion.
In short, Mr. Chairman, David Souter has seen it all.

When you speak to those who appeared before David Souter in
his capacity as a trial judge, his fairness and even-handedness in
the administration of justice is cited by all.

On the New Hampshire Supreme Court, Judge Souter demon-
strated that he is a classic conservative. Judge Souter respects
precedent, applies the law to the facts before him, without prede-
fined conclusions. He is committed to the application of the tradi-
tional rules of statutory construction and constitutional interpreta-
tion, and recognizes the proper role of judges in upholding the
democratic choices of the people through their elected representa-
tives.

As recently as April 13, 1990, Judge Souter wrote, as a member
of that court, “The basic scheme of the Constitution is a limitation
of powers. Government is limited and courts and legislatures can
only do what they are authorized to do.”

Judge Souter’s opinion are admired for their crispness, their
strength of reason, for their clarity, and for the intellectual attain-
ment they demonstrate. His record makes clear his commitment to
the rule of law, his full understanding of judicial restraint and
precedent. I believe that his judicial philosophy reflects the think-
ing of the great Justice Oliver Wendell Holmes, as expressed in
Missouri, Kansas and Texas Railway v. May. That quote says,

Great constitutional provisions must be administered with caution. Some play
must be allowed for the joint of the machine, and it must be remembered that legis-

latures are the ultimate guardians of the liberties and welfare of the people in quite
as great a degree as the courts.

I know how carefully the members of this committee and your
staff have worked to assess this nomination. I know that your ex-
change with David Souter will be enlightening and comprehensive,
as it should be. I think you will find a first-rate legal mind, a
writer of great precision and force, a jurist of uncommon quality,
who brings no agenda, no ideology to the bench, only a single-
minded commitment to serve justice in the greatest traditions of
American jurisprudence.

Mr. Chairman, Senator Thurmond, and members of this commit-
tee, I cannot let this moment pass without sharing with you my
own observations of a man I have known and worked closely with
for 20 years. Having sat for 10 years now in your positions at con-
firmation hearings, I know it is customary for a home State Sena-
1:101' to praise a native nominee. Indeed, I have done that, as we all

ave,

I want to make it clear today that my association with this man
is far beyond that norm. David Souter is my friend. I trust him, I
regpect him, and I like him. He has made me think, he has made
me reflect, and he has made me laugh.

When I became attorney general, our office was small. I recog-
nized its potential to make a difference for the citizens of our State.
To realize this potential, I needed to invigorate the office with new
talent and new energy. David joined me in that task and succeeded
me as Attorney general of our State.

He oversaw the expansion of the attorney general’s office during
my tenure and his own. He did so by recruiting a staff of young,
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able, dedicated lawyers and then reared them to maturity. He
hired on the basis of talent alone, no political, no philosophical
tests. We soon boasted a staff that was the envy of law firms in
that State. Today, those lawyers have led distinguished careers in
their own right. A number are familiar to the members of this
committee. They are judges, public servants, partners in major
firms in our State and beyond.

To a person, they cite their relationship with the attorney gener-
al’s office and David Souter, in particular, as the outstanding expe-
rience of their lives. That is because David did not just hire good
lawyers, he hired good people. Once hired, he showed these people
how a lawyer can and must balance all of the elements of a de-
manding professional career and a personal life. He stressed serv-
ice to State and Nation, but also to your community and to your
family, He brought the office together, not as a cheerleader, but as
an understanding and concerned friend.

Much has been made of David’s New Englandness—I think that
is a word. I am not sure what it means. You do not have to spend
much time in our State or our region at this time to appreciate its
special qualities. I know, Mr. Chairman, that several members of
this committee have had firsthand experiences in New Hampshire.
You know that it is indeed a very special and a very unique place.
But New England and New Hampshire are not just states of mind.
They are real places, where real things happen to real people.

There is no demographic profile of the perfect judge. The people
who we seek to discharge these responsibilities must have certain
human qualities, not fixed life résumés. I know that David Souter,
shaped by his experiences, knows that judges must understand that
their decisions are not mere academic or scholarly exercises, but,
rather, the best hope of resolving human dilemma,

Judges must realize that real people are impacted by what they
do, that the essence of judging is its humanity. I am confident that
my friend David Souter knows that.

Finally, Mr. Chairman, I must say that it is remarkable that
there are some here in Washington who view a man who has a
single-minded dedication to his chosen profession, the law, and pos-
sesses great qualities of humility, graciousness, frugality, charity,
reverence to his faith and to his family is somehow regarded as an
anomaly and somehow out of touch with life. I believe that most
Americans see these as endearing and desirable qualities, all too
often sacrificed in the frenetic pace of modern life.

In closing, Mr. Chairman and Senator Thurmond, allow me to
suggest that we in New Hampshire are enormously proud to sit
here today and have David Souter appear before this distinguished
committee on the occasion of his confirmation hearings to our Na-
tion’s highest court.

His life has been rooted in our rocky soil and nurtured by a life-
long commitment to public service. I present to you a good person,
one who will bring honor to the Supreme Court and to our consti-
tutional system, with enthusiasm and with deep personal convic-
tion. I urge your favorable consideration of a dear friend and a de-
serving nominee,

I thank you, Mr. Chairman.

The CaarMAN. Thank you, Senator.
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Judge Souter, you are a lucky man to have a friend like that,
flwo friends, and we take their recommendations seriously and to

eart.

Now, what we will do, Judge, if it meets with your approval, is
we will recess until 2 p.m., at which time we will come back, swear
you in, and begin the hearing.

We will recess until 2 p.m.

[Whereupon, at 12:29 p.m., the committee was in recess, to recon-
vene at 2 p.m., the same day.]

AFTERNQON SESSION

The CHAIRMAN. The hearing will come to order.

Judge, would you please stand to¢ be sworn? Do you swear that
the testimony you are about to give will be the whole truth and
nothing but the truth, so help you God?

Judge SouTer. I do.

The CHAIRMAN. We are going to wait a moment while the pho-
tographers have an opportunity to leave and get their lunch or
wl[lgtever]they would like to do. They are very angry with me.

ause.

The CHAIRMAN. Welcome back to the hearing, Judge Souter. As I
indicated before we left, we would welcome any opening statement
you have to make for as short or as long as you wish to make it.
Then we will begin with questions.

TESTIMONY OF HON. DAYID H. SOUTER, TO BE ASSOCIATE
JUSTICE OF THE SUPREME COURT OF THE UNITED STATES

Judge Souter. Thank you, Mr. Chairman. I probably should
begin by asking you if you can hear me as well as I can hear you.

The CHAIRMAN. Yes, we can, Judge.

Judge SouTErR. Mr. Chairman, Senator Thurmond, and other
members of the committee, as you know, I did not ask to make a
formal and preprepared statement, but I would like to accept your
invitation to say a few words before our dialog together does begin.

I would like to start maybe in a very obvious way simply by
saying thanks for some things, to begin with, to thank every
member of this committee who, in the waning and the very hectic
days that you went through prior to the summer recess, nonethe-
less found some time to see me when I came by to meet you, in
most cases for the first time. I was grateful for the reception and
the courtesy that every one of you gave to me.

Equally obviously, 1 would like simply to say here what I have
already said privately this morning, or at least quietly this morn-
ing, in thanking both Senator Humphrey and Senator Rudman for
their generosity to me in their introduction and their sponsorship
of me before you. And I will have to continue, as I have been trying
to do for the past 7 or 8 weeks now, to say some adequate thanks to
the President of the United States for the confidence that he
showed in me in making that nomination. I have not succeeded in
doing that adequately yet, but I will keep trying.

In fact, I came to the notice of probably most of you on this com-
mittee when | stood next to the President and tried—again, with
great difficulty—that afternoon in late July to express some sense
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of the honor that I felt, despite the surprise and even shock of the
event to me. It is equally incumbent on me to try to express some
sense of the honor that I feel today in appearing before you, as you
represent the Senate of the United States in discharging your own
responsibility to review the President’s nomination. I could only
adopt what Senator Metzenbaum said earlier this morning about
the grandeur of this process of which we are a part.

I mentioned to you the great surprise that I had on July 23 in
finding myself where I was. I certainly found very quickly that I
had no reason to be surprised at the interest which the United
States and, actually, a good deal of the world suddenly took in me
as an individual. And despite the reams of paper and I suppose the
forests that have fallen to produce that paper in the time between
July 23, T would like to take a minute before we begin our dialog
together to say something to you about how I feel about the begin-
nings that I have come from and about the experiences that I have
had that bear on the kind of judge that I am and the kind of judge
that I can be expected to be.

I think you know that I spent most of my boyhood in a small
town in New Hampshire—Weare, NH. It was a town large in geog-
raphy, small in population. The physical space, the open space be-
tween people, however, was not matched by the interspace between
them because, as everybody knows who has lived in a small town,
there is a closeness of people in a small town which is unattainable
anywhere else. There was in that town no section or place or
neighborhood that was determined by anybody’s occupation or by
anybody’s bank balance. Everybody knew everybody else’s business,
or at least thought they did. And we were, in a very true sense,
intimately aware of other lives. We were aware of lives that were
easy, and we were aware of lives that were very hard.

Another thing that we were aware of in that place was the re-
sponsibility of people to govern themselves. It was a responsibility
that they owed to themselves, and it was a responsibility that they
owed and owe to their neighbors. I first learned about that or I
first learned the practicalities of that when I used to go over to the
town hall in Weare, NH, on town meeting day. I would sit in the
benches in the back of the town hall after school, and that is where
I began my lessons in practical government.

As I think you know, I went to high school in Concord, NH,
which is a bigger place, and I went on from there to college and to
study law in Cambridge, ME, and Oxford, England, which are
bigger places still. And after I had finished law school, I came back
to New Hampshire, and 1 began the practice of law. And I think
probably it is fair to say that I resumed the study of practical gov-
ernment.

I went to work for a law firm in Concord, NH, and I practiced
there for several years. I then became, as I think you know, an as-
sistant attorney general in the criminal division of that office. I
was then lucky to be deputy attorney general to Warren Rudman,
and I succeeded him as attorney general in 1976.

The experience of government, though, did not wait until the day
came that I entered public as opposed to private law practice; be-
cause although in those years of private practice I served the pri-
vate clients of the firm, I also did something in those days which
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was very common then. Perhaps it is less common today—I know it
is—but it was an accepted part of private practice in those days to
take on a fair share of representation of clients who did not have
the money to pay.

I remember very well the first day that I ever spent by myself in
a courtroom. I spent in a courtroom representing a woman whose
personal life had become such a shambles that she had lost the cus-
tody of her children, and she was trying to get them back. She was
not the last of such clients. I represented clients with domestic re-
lations problems who lived sometimes, it seemed to me, in appall-
ing circumstances. I can remember representing a client who was
trying to pull her life together after being evicted because she
couldn’t pay the rent.

Although cases like that were not the cases upon which the firm
paid the rent, those were not remarkable cases for lawyers in pri-
vate practice in those days before governmentally funded legal
services. And they were the cases that we took at that time be-
cause taking them was the only way to make good on the supposed-
ly open door of our courts to the people who needed to get inside
and to get what courts had to offer through the justice system.

I think it is fair to say—I am glad it is fair to say—that even
today, with so much governmentally funded legal service, there are
lawyers in private practice in our profession who are doing the
same thing.

As you know, I did go on to public legal service, and in the
course of doing that, I met not only legislators and the administra-
tors that one finds in the government, but I began to become famil-
iar with the criminal justice system in my State and in our Nation.
I met victims and sometimes I met the survivors of victims. I met
defendants. I met that train of witnesses from the clergy to con art-
ists who passed through our system and find themselves, either
willingly or unwillingly, part of a search for truth and part of a
search for those results that we try to sum up with the words of
justice.

As you also know, after those years I became a trial judge, and
my experience with the working of government and the judicial
gystem broadened there because I was a trial judge of general juris-
diction, and I saw every sort and condition of the people of my
State that a trial court of general jurisdiction is exposed to. I saw
litigants in international commercial litigation for millions, and 1
saw children who were the unwitting victims of domestic disputes
and custody fights which somehow seemed to defy any reasonable
solution, however hard we worked at it.

I saw, once again, the denizens of the criminal justice system,
and I saw domestic litigants. I saw appellants from the juvenile jus-
tice system who were appealing their findings of delinquency. And,
in fact, I had maybe one of the great experiences of my entire life
in seeing week in and week out the members of the trial juries of
our States who are rightly called the consciences of our communi-
ties. And I worked with tgem, and I learned from them, and I will
never forget my days with them.

When those days on the trial court were over, there were two ex-
periences that I took away with me or two lessons that I had
learned, and the lessons remain with me today. The first lesson,
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simple as it is, is that whatever court we are in, whatever we are
doing, whether we are on a trial court or an appellate court, at the
end of our task some human being is going to be affected. Some
human life is going to be changed in some way by what we do,
whether we do it as trial judges or whether we do it as appellate
judges, as far removed from the trial arena as it is possible to be.

The second lesson that I learned in that time is that if, indeed,
we are going to be trial judges, whose rulings will affect the lives of
other people and who are going to change their lives by what we
do, we had better use every power of our minds and our hearts and
our beings to get those rulings right.

I am conscious of those two lessons, as I have been for all of the
years that I was on an appellate course. I am conscious of them as
I sit here today, suddenly finding myself the nominee of the Presi-
dent of the United States to undertake the greatest responsibility
that any judge in our Republic can undertake: The responsibility to
join with eight other people, to make the promises of the Constitu-
tion a reality for our time, and to preserve that Constitution for
the generations that will follow us after we are gone from here.

I am mindful of those two lessons when I tell you this: That if
you believe and the Senate of the United States believes that it is
right to confirm my nomination, then I will accept those responsi-
bilities as obligations to all of the people in the United States
whose lives will be affected by my stewardship of the Constitution.

Thank you, Mr. Chairman.

The CHAIRMAN. Thank you very much, Judge, for a statement
that gives us all more insight into you. When I ended my opening
statement, I said “maybe a little glimpse into your heart,” I think
you have given us a little glimpse into your heart as well as how
you view the responsibility you hope to undertake.

Judge, before I begin my questioning, I want to make it clear to
you that under precedence—we can debate and argue, which we
will up here, about how long they have existed—but under prece-
dence dating back, as one of my colleagues said, at least to the
1950’s, and arguably much earlier, each member of the committee
can decide whatever questions he deems proper to ask you. We
have never imposed a gag rule on any committee member.

But, Judge, while we may ask any questions we deem proper, you
are free to refuse to answer any questions you deem to be improp-
er. No one is going to try to force you to answer any question you
think in good conscience you cannot appropriately address. So,
Judge Souter, I trust you are fully capable of deciding for yourself
which questions you can and cannot speak to. And we or an indi-
vidual Senator may not agree with your decision, but that decision
is yours and will be protected.

Everyone involved in the process, both the members of this com-
mittee and you, I think have to be guided by the most considered
interpretation of our respective constitutional responsibilities. And
I know from my first discussion with you weeks ago that that was
a judgment, as [ think you have said, to paraphrase you, when the
photographs had left my office, and I said “How are you? What are
you looking forward to?’ And you said something to the effect:
Going home to New Hampshire to think about how you can appro-
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priately reveal to us and the Nation your constitutional philosophy
within the limitations you think you are bound by.

So to clear it up, to state it again, any member can ask anything.
You don’t have to answer if you think it is inconsistent with what
your responsibilities are.

Judge SouTER. I appreciate that. Thank you.

The CHairMAN. Now, Judge, let me begin. You said in your state-
ment, you used the phrase ‘‘the promises of our Constitution.” That
is the phrase you used, and that is really what I want to discuss
with you—the promises of our Constitution. What does it promise?
Because there are very, very different views held by very bright
women and men, all experts in the law, many incredibly well in-
formed, who have very different visions of what the promises of
our Constitution are.

Judge, it comes as no surprise to you, as I discussed with you a
little bit yesterday, there is nothing intended that I am about to
ask you that is designed as a surprise, so much to the extent that I
think you were probably surprised yesterday when I told you what
I was going to ask you.

Judge SouTeR. [ was a little bit.

The CHAIRMAN. And it will not surprise any of the press I see out
there because it is something I care deeply about, and they are
probably tired of hearing me talk about it, but I am going to con-
tinue to talk about it. And as, Judge Souter, a close friend of yours,
and I consider him, quite frankly, a close friend of mine, my col-
league Warren Rudman, has said—he has said many things, but he
has said that Supreme Court——

Judge SoUTER. You should have been staying with him for the
last 10 days. [Laughter.]

The CHairMAN. No, we each have our own jobs. That is your job,
not my job.

Judge SouTeR. I realize that.

Senator HatcH. We live with him every day, let me tell you.
[Laughter.]

The CrammManN, But he has indicated that one of the Supreme
Court Justices you most admire was the second Justice Harlan,
who served on the Supreme Court between 1955 and 1971, and who
was widely regarded, is widely regarded as one of the great con-
servative Justices ever to serve on the Court.

Now, Justice Harlan concurred in the Court's landmark decision
of Griswold. That is the Connecticut case that said that the State
of Connecticut, the legislature and the Governor couldn’t pass a
law that—constitutionally—said that married couples could not use
birth control devices to determine whether or not they wished to
procreate.

Justice Harlan indicated that that Connecticut law violated the
due process clause of the 14th amendment which says that no State
C?Iil deprive any person of life, liberty, or property without process
of law.

Now, my question is this, Judge: Do you agree with Justice Har-
lan’s opinion in Griswold that the due process clause of the 14th
amendment protects a right of a married couple to use birth con-
trol to decide whether or not to have a child?

39-454—91—3
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Judge SouTer. I believe that the due process clause of the 14th
amendment does recognize and does protect an unenumerated
right of privacy. The——

The CHAIRMAN. And that—please continue. I didn’t mean to in-
terrupt. I like what you are saying.

Judge SouteEr. The only reservation I have is a purely formal
reservation in response to your question, and that simply is: No
two judges, I am sure, will ever write an opinion the same way,
even if they share the same principles. And I would not go so far as
to say every word in Justice Harlan’s opinion is something that I
would adopt. And I think for reasons that we all appreciate, I
would not think that it was appropriate to express a specific opin-
ion on the exact result in Griswold, for the simple reason that as
clearly as I will try to describe my views on the right of privacy,
we know that the reasoning of the Court in Grisweld, including
opinions beyond those of Justice Harlan, are taken as obviously a
predicate toward the one case which has been on everyone’s mind
and on ¢veryone's lips since the moment of my nomination—Roe v.
Wade, upon which the wisdom or the appropriate future of which it
would be inappropriate for me to comment.

But I understand from your question, and I think it is unmistak-
able, that what you were concerned about is the principal basis for
deriving a right of privacy, and specifically the kind of reasoning
that I would go through to do so. And in response to that question,
yes, I would group myself in Justice Harlan’s category.

The CHalRMAN. Well, Judge, let me make it clear, I am not
asking you about how you would decide or what you even think
about Roe v. Wade.

Judge SouTer. I understand that.

The CuHairManN. Now, in the Griswold case, I am curious what
proposition you think it stands for. Do you believe it is a case in a
long line of cases, establishing an unenumerated right to privacy, a
right the Constitution protects, even though it is not specifically
mentioned in the document?

Judge Souter. I think probably it would be fairest to say that it
is a case in a confused line of cases and it is a case which, again
referring to the approach that Justice Harlan took, it is a case
which to me represents at least the beginnings of the modern effort
to try to articulate an enforceable doctrine.

My own personal approach to that derivation begins with, I sup-
pose, the most elementary propositions about constitutional govern-
ment, but I do not know of any other way to begin. I am mindful
not only of the national Constitution of 1787, but of the history of
State constitution-making in that same decade.

If there is one generalization that we can clearly make, it is the
generalization about the intended limitation on the scope of gov-
ernmental power. When we think of the example of the national
Constitution, I think truly we are at the point in cur history when
every schoolchild does know that the reason there was ne¢ Bill of
Rights attached to the draft submitted to the States in the first in-
stance after the convention recessed, was the view that the limita-
tions on the power to be given to the National Government was so
clearly circumscribed, that no one really needed to worry about the
possible power of the National Government to invade what we
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today group under the canon of civil liberties, and we know the his-
tory of that response.

We know that there were States like my own which were willing
to ratify, but were willing to ratify only on the basis of requesting
that the first order of business of the new Congress would be to
propose a Bill of Rights in New Hampshire, like other States, who
was not bashful about saying would not be in it.

The CramrMAN. Did you wish to continue?

Judge SouTer. If I may. This attitude did not sort of spring up
without some antecedent in 1787. I am not an expert on the consti-
tutions of all of the original States, but I do know something about
my own.

One of the remarkable things about the New Hampshire Consti-
tution, which began its life at the beginning of that same decade, is
the fact that it began with an extraordinarily jealous regard for
civil rights, for human rights. The New Hampshire Constitution
did not simply jump in and establish a form of government. They
did not get to the form of government until they had gotten to the
Bill of Rights first.

They couched that Bill of Rights with an extraordinary breadth
and a breadth which, for people concerned with principles of inter-
pretation, requires great care in the reading. But the New Hamp-
shire constitutionalists of 1780 and 1784 were equally concerned to
protect a concept of liberty, so-called, which they did not more pre-
cisely define.

So, it seems to me that the starting point for anyone who reads
the Constitution seriously is that there is a concept of limited gov-
ernmental power which is not simply to be identified with the enu-
meration of those specific rights or specifically defined rights that
were later embodied in the hill

If there were any further evidence needed for this, of course, we
can start with the ninth amendment. I realize how the ninth
amendment has bedeviled scholars, and I wish I had something
iu()ivel to contribute to the jurisprudence on it this afternoon, which

0 not.

The CHAIRMAN. It is novel that you acknowledge it, based on our
past hearings in this committee. [Laughter.]

One of the last nominees said it was nothing but a waterblot on
the Constitution, which I found fascinating. At any rate, go ahead.

Judge SouTer. Well, I think it is two things—maybe it 15 more. 1
have no reason to question the scholarship which has interpreted
one intent of the ninth amendment as simply being the protection
or the preservation of the State bills of rights which preceded it.

Neither, quite frankly, do I find a basis for doubting that, with
respect to the national bill of rights, it was something other than
what it purported to be, and that was an acknowledgment that the
enumeration was not intended to be in some sense exhaustive and
in derogation of other rights retained.

The CHalRMaN. Is that the school to which you would count
yourself a graduate?

Judge Souter. I have to count myself a member of that school,
because, in any interpretive enterprise, I have to start with the
text and I do not have a basis for doubting that somewhat obvious
and straightforward meaning of the text.
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The CHairMaN. Let me ask you another question here, and I re-
alize this is somewhat pedantic, but it is important for me to un-
derstand the foundation from which you build here.

You have made several references appropriately to the Bill of
Rights and the Federal Government. Do you have any disagree
ment with the incorporation doctrine that was adopted some T0
years ago applying the Bill of Rights to the States? Do you have
any argument with that proposition?

Judge SouTeR. No; my argument with the incorporation doctrine
would be with the proposition that that was meant to exhaust the
meaning of enforceable liberty. That, in point of fact, as you know,
I mean that was Justice Harlan’s concern.

The next really—I mean that brings to the fore sort of the next
chapter in American constitutional history that bears on what we
are talking about, because one cannot talk about the privacy doc-
trine today, without talking about the 14th amendment.

The CHAIRMAN. Judge, I am truly interested in us going back
through in an orderly fashion the evolution of constitutional doc-
trine, but as my colleague sitting behind you will tell you, I only
have a half hour to talk to you and I want to ask you a few more
specific questions, if I may.

The 14th amendment, as you know, was designed explicitly to
apply to the States. Speaking to the liberty clause of the 1l4th
amendment, Justice Harlan said:

The full scope of the liberty guaranteed by the Due Process Clause cannot be

found in or limited by the precise terms of the specific guarantees elsewhere provid-
ed in the Constitution,

Which is totally consistent with what you have been saying thus
far.

Judge SOUTER. Yes.

The CHAIRMAN. Now, do you agree with Justice Harlan that the
reference to liberty in the 5th and 14th amendments provide a
basis for certain—not all, but certain—unenumerated rights, rights
that the Constitution protects, even though they are not specifical-
ly enumerated within the Constitution?

Judge SouTer. I think the concept of liberty as enforceable under
the due process clause is, in fact, the means by which we enforce
those rights. It is sterile, I think, to go into this particular chapter
of constitutional history now, but you will recall that Justice Black
was a champion at one point of the view that the real point of the
fourth amendment, which was intended to apply unenumerated
substantive rights, was the privileges of immunities clause, and not
due process. Well, as a practical matter, that was read out of the
possibility of American constitutionalism, at least for its time, and
it has remained so by the slaughterhouse cases.

What is left, for those who were concerned to enforce the unenu-
merated concepts of liberty was the liberty clause and due process,
and by a parity of reasoning by the search for coherence in consti-
tutional doctrine, we would look to the same place and the same
analysis in the fifth amendment when we are talking about the
National Government.

The CuarMAN. Now, let us follow on. We recognize, you recog-
nize, you have stated that Griswold and the various means of rea-
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soning to arrive at the conclusion that there was a constitutionally
protected right of a married couple to determine whether or not to
procreate, to use birth control or not, is a constitutionally sound de-
cision.

Now, shortly thereafter there was a similar case in Massachu-
setts, although in this case it did not apply to married couples,
there was a Massachusetts statute, in the Fisenstadt case, that said
unmarried couples, and the rationale was that there is reason to
not be out there allowing unmarried couples to buy birth control,
because it would encourage sexual promiscuity, and the Supreme
Court struck that down, as well, saying that it violated a right to
privacy, having found once again, most Justices ruled that way, in
the 14th amendment.

Now, do you agree that that decision was rightly decided?

Judge SouTeR. Well, my recollection—and I did not reread Eisen-
stadt before coming in here, 80 I hope my recollection is not faulty,
but my recollection is that Eisenstadt represented a different ap-
proach, because the reliance on the Court there was on equal pro-
tection. I know that my recollection is——

The CHAIRMAN. Yes, the——

Judge SouTeR. I am sorry.

The CHAIRMAN. Go ahead. I am sorry.

Judge Souter. My recollection is that the criticism of Eisenstadt
at the time was whether the Supreme Court was, in fact, reaching
rather far to make the equal protection argument. But I think
there is one point that is undeniable, without specifically affirming
or denying the wisdom of Eisenstadt, and that is there is going to
be an equal protection implication from whatever bedrock start pri-
vacy is derived under the concept of due process, and 1 think that
then leads us back to the essentially difficult point of interpreta-
tion, and that is how do you go through the interpretive process to
find that content which is legitimate as a concept of due process.

The CHAIRMAN. Also, to what extent you find it legitimate. Is it a
fundamental right, or is it an ordinary right? In the case of Gris-
wold, in the Grisweold case, it was discerned and decided that there
was a fundamental right to privacy relating to the right of married
couples to use contraceptive devices. Do you believe they were cor-
rect in that judgment, that there is a fundamental right?

Judge SouTeR. I think the way, again, | would express it without
getting myself into the position of endorsing the specifics of the
cases, is that I believe on reliable interpretive principles there is
certainly, to begin with, a core of privacy which is identified as
marital privacy, and I believe it can and should be regarded as fun-
damental.

I think what we also have to recognize is that the notion of pro-
tected privacy, which may be enforceable under the 14th amend-
ment, has a great potential breadth and not every aspect of it may
rise to a fundamental level.

The CHAIRMAN. I agree. That is why I am asking you the ques-
tion, because as you know as well as I do, if the Court concludes
that there is a fundamental right, then for a State to take action
that would extinguish that right, they must have, as we lawyers
call, it is required they look at it through the prism of strict scruti-
ny. Another way of saying it, for laymen, is that they must have a
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pretty darn good reason. If it is not a fundamental right and it is
an ordinary right, they can use a much lower standard to deter-
milllle whether the State had a good enough reason to preempt that
right.

S0, as we talk about this line of cases, in Griswold and in Eisen-
stadt-—let me skip, in Moore v. East Cleveland, where the Court
ruled, extending this principle of privacy from the question of pro-
creation, contraception and procreation, to the definition of a
family. As you know, East Cleveland had an ordinance defining a
family that did not include a grandmother and grandson, and so
East Cleveland, under that ordinance, said that a grandmother and
her two grandchildren could be evicted from a particular area in
which they lived, because they were not a family, as defined by the
local municipality in zoning ordinance.

Now, the Court came along there and it made a very basic judg-
ment. It said—if I can find my note, which I cannot find right now,
and I think it is important to get the exact language, if I can find
it—1I just found it. [Laughter.]

Justice Powell said, ‘“freedom of personal choice in matters of
marriage and family life is one of the liberties protected by the
Due Process Clause of the 14th amendment.”

Now, my question, Judge, is do you believe that that assertion by
Justice Powell is accurate?

Judge Souter. I think that assertion by Justice Powell repre-
sents a legitimate judgment in these kinds of problems with respect
to Moore just as in the discussion with Griswold. I am going to ask
you to excuse me from specifically endorsing the particular result,
because I recognize the implications from any challenge that may
come from the other privacy case that is on everyone’s mind.

But the one thing that I want to make very clear is that my con-
cept of an enforceable marital right of privacy would give it funda-
mental importance. What the courts are doing in all of these cases
is saying—although we speak of tiers of scrutiny—what the courts
are saying, it seems to me in a basically straightforward way—is
that there is no way to escape a valuation of the significance of the
particular manifestation to privacy that we are concerned with,
and having given it a value we, indeed, have to hold the State to
an equally appropriate or commensurate reason before it interferes
with that value.

The CuAiRMAN, That is exactly what I am trying to find out in
your answering. So the valuation applied to a definition of family,
is fundamental. The valuation applied to whether a married couple
can use contraception is fundamental. The valuation applied to
whether or not an unmarried couple can use contraception is fun-
damental.

Now, I would like to ask you, as I move along here, as you look
at this line of cases we have mentioned—and I will not bother to go
through a couple of others that I have anticipated—is my time up?
I saw the light go off and I thought my time was about up and the
one thing these fellows are not likely to forgive me for—they will
forgive me for a lot of things but not for going over my time.

That when it comes to personal freedom of choice, as Justice
Powell put it, in family and in marriage, one basic aspect of that
freedom is the right to procreate. Now, early in the 1940's, in the
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Skinner case, the Supreme Court said that criminals could not be
sterilized. The Court made it very clear and it said, “Marriage and
procreation are fundamental” and that sterilization affected “one
of the basic civil rights of man.”

I assume that some of the civil rights that you are referring to
that those who wrote the New Hampshire Constitution referred to.

Do you agree that procreation is a fundamental right?

Judge Souter. I would assume that if we are going to have any
core concept of marital privacy, that would certainly have to rank
at its fundamental heart.

The CHaiRMAN. Now, the reason I am pursuing this is not
merely for the reason you think, I suspect. It is because you have
been categorized as—I helieve you have described yourself as an in-
terpretivist.

Judge SouTeR. I did and I have, yes.

The CrarMAN. You have begun—and I thank you for it—you
have begun to flesh out for me on which part of the spectrum of
the interpretivists you find yourself.

Let me, in the interest of time, move on here. I am trying to skip
by here.

Let me ask you this, Judge. The value that the Court places on
certain alleged, by many, privacy rights will dictate, as we said ear-
lier, the burden placed upon a State in the circumstance when they
wish to extinguish that right, or impact on that right.

Judge SouTer. Yes, sir.

The CHAIRMAN. Now, you have just told us that the right to use
birth control, to decide whether or not to hecome pregnant is one of
those fundamental rights—the value placed on it is fundamental.

Now, let us say that a woman and/or her mate uses such a birth
control device and it fails. Does she still have a constitutional right
to choose not to become pregnant?

Judge SoUTER. Senator, that is the point at which I will have to
exercise the prerogative which you were good to speak of explicitly.
I think for me to start answering that question, in effect, is for me
to start discussing the concept of Roe v. Wade. 1 would be glad—I
do not think I have to do so for you—but I would be glad to explain
in some detail my reasons for believing that I cannot do so, but of
course, they focus on the fact that ultimately the question which
you are posing is a question which is implicated by any possibility
of the examination of Roe v. Wade. That, as we all know, is not
gnly a possibility, but a likelihood that the Court may be asked to

o it.

The CHAIRMAN. Judge, let me respectfully suggest the following
to you: That to ask you what principles you would employ does not,
in any way, tell me how you would rule on a specific fact situation.

For example, all eight Justices, whom you will be joining, all
eight of them have found there to be a liberty interest that a
woman retains after being pregnant. That goes all the way from
Justice Brennan—who is no longer on the Court—who reached one
conclusion from having found that liberty interest, to Justice Scalia
who finds a liberty interest and yet, nonetheless says, explicitly he
would ll;Li:e to see Roe v. Wade, he thinks Roe v. Wade should be
overruled.
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So the mere fact that you answer the question whether or not a
woman's liberty interest, a woman’s right to terminate pregnancy
exisgts or does not exist, in no way tells me or anyone else within
our earshot how you would possibly rule on Roe v. Wade.

Judge SovuTee. I think to explain my position, I think it is impor-
tant to bear in mind there are really two things that judges may or
may not be meaning when they say there is a liberty interest to do
thus and so, whatever it may be. They may mean simply that in
the whole range of human interests and activities the particular
action that you are referring to is one which falls within a broad
concept of liberty. If liberty means what it is, we can do if we want
to do it. Then obviously in that sense of your question, the answer
is, yes.

e CHAIRMAN. It is more precise, Judge, than that. I mean liber-
ty interest has a constitutional connotation that most lawyers and
all justices have ascribed to it in varying degrees. For example,
Justices Blackmun, Brennan, Marshall, and Stevens, they have
said a woman has a strong liberty interest, although Justice Ste-
vens has phrased it slightly differently. Justice O’'Connor has made
it clear that she believes a woman has some liberty interest. Even
Justices Rehnquist, White, Kennedy, and Scalia, all of whom criti-
cized the Court’s rulings in this area have said that a woman has
at least some liberty interest in choosing not to remain pregnant.

Now, each of these Court members has acknowledged what we
lawyers call a liberty interest after conception. So my question to
you ?is, is there a liberty interest retained by a woman after concep-
tion?

Judge Souter. I think, Senator, again, we have got to be careful
about the sense of the liberty interest. There is the very broad
sense of the term which I referred to before and then there is the
sense of an enforceable liberty interest. That is to say, one which is
enforceable against the State, based upon a valuation that it is fun-
damental. It seems to me that that is the question which is part of
the analysis, of course, upon which Roe v. Wade rests.

The CuamrMan. Well, all liberty interests have following all lib-
erty interest is a right. The question is, how deeply held and rooted
that right is; and what action the State must take and how serious
that action must be—the raticnale for that action—to overcome
that interest?

I;ut once we acknowledge there is a liberty interest, there is a
right.

Judge SouTer. But what—I am sorry.

The CHAIRMAN. So | am not asking you to tell me—I am just told
my time is up—I am not asking you to tell me what burden of
proof the State must show in order to overcome that. I am asking
you is there a liberty interest and your answer is what, yes, or no?

Judge SouTer. My answer is that the most that I can legitimate-
ly say is that in t{,le spectrum of possible protection that would
rank as an interest to be asserted under liberty, but how that inter-
est should be evaluated, and the weight that should be given to it
in determining whether there is in any or all circumstances a suffi-
ciently countervailing governmental interest is a question with re-
spect, I cannot answer.

The CrairMaN. With all due respect, I have not asked it.
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But I will come back to that. My time is up. I yield to my col-
league from South Carolina.

I thank you, Judge.

Judge SouTer. Thank you, sir.

Senator THURMOND. Thank you, Mr. Chairman.

Judge Souter, the Constitution of the United States is now over
200 years old. Many Americans have expressed their views about
the amazing endurance of this great document. Would you please
share with the committee your opinion as to the success of our
Constitution and its distinction as the oldest existing constitution
in the world today.

Judge SouTER. Well, Senator, it is difficult to make a pronounce-
ment which is commensurate with the magnificence of the docu-
ment. If I have to explain it in a few words I would do it by refer-
ence to a very limited number of concepts.

The first reason for the Constitution’s success is its insistence
and its recognition on the source of power. The source of govern-
mental power is the people.

The second concept which has guaranteed its endurance is that
that power is no more granted to government than the people
grant to government. The very concept of the National Govern-
ment is one of limited power, was one of its motivating, one of its
very forces of life from the moment that it was presented to the
people.

Third, I would look to the concept implicit in that document and
as a basis of the bedrock of the structural sense of American consti-
tutionalism that power is divided and that that division of power
even granted, is a division of power which must be protected if the
ﬁgtire Government is to remain in the place that it was intended to

ve.

That structural sense of the division of power encompasses not
only what we speak of as the separation of powers doctrine within
the National Government, itself, but the concept of the distribution
of power in a federal system.

I think the reasons then for the remarkable and blessed endur-
ance of the American Constitution are extraordinarily pragmatic
reasons. It rests upon a recognition of where its power comes from
and it is structured with a recognition that power will be abused
unless it is limited and divided and restrained.

Senator THURMOND. Judge Souter, the 10th amendment to the
Constitution provides that powers not delegated to the Federal
Government are reserved to the States or the people.

Would you describe your general view about the proper relation-
ship between Federal and State Governments, as well as how
would you characterize the States’ power to legislate in areas not
specifically enumerated to the Congress.

Judge SouTeEr. Well, Senator, as we know—certainly you know
better than I, having sat in this Congress as you have—there is a
great overlap of subject matter in which we know the Congress
under article I has authority, and which is equally covered by the
States. We are familiar with the doctrines of preemption which
have developed over the years and we are familiar, of course, with
the provision of the Constitution that in cases of conflict in legisla-
tion within hoth the constitutional competence of the States and
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the National Government, the National Government is, of course,
going to prevail.

One of the things that I think we have to recognize in dealing
with problems of federalism today is a basic political problem
which in those areas of overlap the Constitution, itself, cannot
solve for us. That is a political problem that arises from the will-
ingness or the unwillingness of the States to exercise the constitu-
tional powers that they have to address the problems that are
really before them.

One of the things that I was reminded of in my preparation, my
sort of autobiographical inquiry—which has preceded my coming
here today and has been going on for the last 7 or 8 weeks—is a
speech which I gave years ago in Newport, NH, in which I was
talking about—which to most people and to me seemed—an erosion
gf power all in the direction of the National Government from the

tates.

But the explanation for that erosion began with the fact that
there were problems to be solved which the States simply would
not address and the people wanted them addressed and therefore,
the people looked to Washington. They looked to Washington, of
course, because Washington had the means or exerted the means of
raising the money to solve them.

So one of the problems that has to be recognized, as underlying
s0 much of the tension which sometimes gets expressed by focus on
the 10th amendment, is, in fact, a political problem and ultimately
a fiscal problem.

We know that the concept of the 10th amendment today is some-
thing that we cannot look at with the eyes of the people who wrote
it. At the very least, two developments in our constitutional history
?ave necessarily changed the significance of the 10th amendment
or us.

The first, of course, is the concept of the commerce power which
I think—whatever everyone’s predilections may be—has grown to
a, and has been recognized as having a plenary degree which would
probably have astonished the Founders.

The second development which has got to be borne in mind in
coming to any approach to the 10th amendment is simply, the
14th. There was, very expressly, authority given to the National
Government through the 14th amendment, which again, was incon-
ceivable to the Framers of the 10th.

It is those two developments that have led to the difficulty re-
flected in a number of cases in recent years, in trying to determine,
whether in fact, there is a substantive basis, an objective basis, per-
haps I should say, for identifying and protecting State power under
the 10th amendment; or whether conversely, the 10th amendment,
in effect, has been relegated to the expression of kind of a political
truism.

When I was in public practice, the case known as National
League of Cities v. Usury was the law, which recognized a basis for
enforcing limitation on national power in name of the 10th amend-
ment under the wage and hour law. Subsequently National League
was overruled by Garcia v. San Antonio, which has left the law, at
the present time far closer to, in effect, a reflection of the politics
of the Congress of the United States.
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I do not know what the next step in that chapter may be, but I
do know that any approach to the 10th amendment today is an ap-
proach which has got to take intc consideration constitutional de-
velopments outside of the 10th amendment which we cannot
ignore, and, as | have said, would have astonished the Framers.

Senator THURMOND. Judge Souter, the famous decision of Mar-
bury v. Madison is viewed as a basis of the Supreme Court’s au-
thority to interpret the Constitution and issue decisions which are
binding on both the executive and legislative branches. Would you
give the committee your views on this authority?

Judge Souter. Well, I suppose for anyone in the year 1990 to
speak admiringly of Marbury v. Madison is a fairly conservative
act, so I don’t have any trouble in sort of going out on the limb in
support of Marbury v. Madison.

I recognize that the difficulty which may be facing us in assess-
ing the significance of Marbury v. Madison today is a difficulty in
defining the appropriate role of Congress with respect to the appel-
late jurisdiction of the Supreme Court of the United States. We
might all hope that that kind of a contest would not come before
us, but we cannot rule it out.

The question, of course, is not whether Marbury can be overruled
as such, but whether the force of Marbury can, in fact, be eroded
by limitations upon the appellate jurisdiction of the Supreme Court
of the United States. As I am sure you know as well as I, the exist-
ing precedent on that is not of very great help to us.

We know that in the one case expressly addressing the Supreme
Court’s appellate jurisdiction, a post-Civil War case, McCardle, the
Court seemed to say that there could be such an erosion through
the exercise of congressional power, although there are times when
}‘ ﬁng McCardle a somewhat more ambiguous case than some have

ound it.

On the other hand, we know in the Klein case that followed not
long after that, which dealt with the jurisdiction of the lower Fed-
eral courts not the appellate jurisdiction of the Supreme Court,
that the Supreme Court clearly put limits upon what the Congress
could do in trying, in effect, to limit jurisdiction for the sake of
bringing about particular results or avoiding particular results
which were thought to be undesirable.

But those are all post-Civil War cases. They seem to speak with
conflicting and certainly not with consistent voices. And they are
going to be the preface to any question about the ultimate vitality
of Marbury in our time. But it is at least comforting to be able to
end my response to you as I began it; that subject to that issue
which has yet definitively to come before the courts, I trust every-
one like me will accept Marbury as constitutionally essential to
government as we know it.

Senator THURMOND. Judge Souter, the opinion of Miranda v. Ari-
zona defined the parameters of police conduct for interrogating sus-
pects in custody. Since the decision, the Supreme Court has limited
the scope of Miranda in |certain cases. Do you feel that the efforts
and comments of top law enforcement officers throughout the
country have had any effect on the Court’s views?

Judge SouTeR. Well, of course, Senator, I cannot speak expressly
for the Court, but I thi#lk those comments must have had some
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kind of effect. The legitimacy of that effect, the appropriateness of
the Court’s listening, I think has got to be assessed from two differ-

ent standpoints. It is very important that courts not be swayed in
any case merely by the politics of the moment. And there is, I
thmk a laudable tendency—I hope it will always be regarded as
laudable—for the Court to keep itself above the momentary furor.

It would be a mistake, however, from that, for a court to be un-
willing ever to reexamine the wisdom of something that it had
done. This is certainly true when we are dealing with decisions like
Miranda, which are very pragmatic decisions. Whether one initial-
ly agreed or did not agree with Miranda, the point of Miranda was
to produce a practical means to avoid what seemed to be unduly
time consuming and sometimes intractable problems encountered
in the Federal courts in dealing with claims that confessions were
inadmissible on grounds of their involuntariness.

But Miranda was a practical case on how to deal with it. The as-
sumption of the Court was that if Miranda, in fact, was complied
with, a lot of the very difficult voluntariness problems were just
going to take care of themselves. When we are dealing with a rule
like Miranda, which had a very practical objective which, as was
said at the time, extended the fifth amendment to the police sta-
tion for the sake of trying to avoid other more serious problems, of
course it is appropriate to consider the practical effect that those
decisions have. And I have no doubt that both in the briefs that
have been filed before the courts and in the arguments of the spe-
cific parties, the satisfaction or the dissatisfaction of law enforce-
ment with the practical effects of that decision have had an influ-
ence, and rightly so, on the courts.

By the same token, I think it is important to note that when we
look back on a decision which has been on the books as long as Mi-
randa has now, we are faced with a similarly, I think, practical ob-
ligation, if one wants it modified or expanded or contracted, to ask
very practical questions about how it actually works. That is a judi-
cizil obligation. If the judiciary is going to imposing pragmatic
rules.

Senator THURMOND. Judge Souter, there are hundreds of inmates
under death sentence across the country. Many have been on death
row for several years as a result of the endless appeals process. Re-
cently, the Senate passed legislation which would reduce the
number of unnecessary appeals. Generally, would you give the
committee your views on the validity of placing some reasonable
limitations on the number of posttrial appeals that allow inmates
under death sentences to avoid execution for years after the com-
mission of their crimes?

Judge SouTer. Well, Senator Thurmond, I am not familiar with
the bill which the Senate has passed, but I am assuming that it
was probably in response to the report of the committee headed by
Justice Powell a couple of years ago, retired Justice Powell, who
was—the commitiee, rather, was addressing the problem of what
you describe rightly as the seemingly endless appellate process and
frequently of the confusion in haste which tended to characterize it
at the Federal level.

I think there was great wisdom in the recommendation of the
Powell committee, because what the Powell committee centered on
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was not in the first instance a strict rule of limitation, but on the
problem which, in fact, was leading to the resort, frequently at the
last moment, to the Federal courts in death penalty cases.

What the Powell committee identified as one of those reasons
was the fact that, although counsel is guaranteed to a criminal de-
fendant through the direct appellate process, in most States coun-
sel was, in any event, in the process of collateral review by habeas
corpus after the direct appeal process had been exhausted, there
was not a mandate under the national Constitution to the States to
provide counsel at that level, and most States were not doing so.

The practical result was that in the attempt at collateral review
at the State level, death row inmates were, in fact, trying to raise
constitutional issues without counsel competent to do sc—they
were issues of sufficient subtlety that a pro se litigant simply could
not handle them—and that time was being consumed in what was
really unproductive, almost helpless, litigation in State court collat-
eral review. And it was only when that was exhausted and only
when, in fact, an execution date was set that the prisoners would
then find it appropriate to try to go into the Federal courts for col-
lateral review.

What the Powell Commission recommended was that if we are
going to place reasonable limits on Federal collateral review, we
have got to accept the reality that there has got to be some kind of
genuinely significant representation by counsel at the very point
collateral review can begin, so that it can be worth something both
at the State level and at the moment the petitioners enter the Fed-
eral scheme. And if that can be provided, if counsel can properly be
provided at the initial stages, then it is fair and appropriate to
placeh limitations upon the time in which collateral review can be
sought.

I can only say that I think that is an eminently fair approach to
the problem.

Senator THURMOND. Judge Souter, you are currently serving as a
member of the U.S. Court of Appeals for the First Judicial Circuit.
Previously, you served on the New Hampshire Supreme Court for 7
years and the New Hampshire Superior Court for § years. How
beneficial, in your opinion, will this prior judicial experience be to
you if confirmed to sit on the Supreme Court?

Judge Souter. Well, Senator Thurmond, for someone who has
never sat on the Supreme Court, there is great difficulty in answer-
ing that question, because the one thing that I think we all hear
about the Supreme Court and its workload is that the combination
of the task, the volume of the task, and the responsibility of the
task is something for which no one really feels prepared at the be-
ginning of service on that Court. And probably it would be impossi-
ble that anyone could be.

There are at least some bits of background which I hope would
fit me to work into the responsibilities of the Court as fast as possi-
ble if | am confirmed. Although the supreme court on which I sat,
without question, did not have the demands on me that the Su-
preme Court of the United States would have, it shares the prob-
lem of all appellate courts in the United States today of having a
series of requests for review which, as a practical matter, tend to
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exceed the capacity of the court to deal with the depth that the
court would like.

In New Hampshire, before I ever went on the New Hampshire
Supreme Court, we had gone necessarily to a system of discretion-
ary review because it was impossible to review every request for an
appeal on the merits. So I am familiar, in fact, with the business of
the Court and the need to set some kind of limits to make any
worthwhile adjudication possible.

More than that, though, I think the important thing is what 1
alluded to in the remarks that I made before the questioning began
today. There is one overriding responsibility that any judge on an
appellate court has. It will not guarantee that he will get the right
result, but it will guarantee that he will try as best he can to get
the right results. And that is a recognition that however far re-
moved from the bench of that court, the decision that the court
renders, the ruling that the court makes is going to affect a life.

I have learned that lesson, and it is a lesson which, if I am con-
firmed, 1 hope will stand me in good stead.

Senator THURMOND. Judge Souter, I believe that judges should
impose tough sentences in criminal cases, especially when the
crime committed is one of violence. Society demands tough punish-
ment for violent offenders. In the past, victims of those who com-
mitted violent crimes have often played a diminished role in the
criminal justice system. However, recently, the number of victims
who participate in the prosecution of criminal cases has increased.

In your opinion, should victims play a major role in the criminal
Jjustice system? If so, to what extent should a victim participate?

Judge SouTer. Well, Senator, there are certainly two respects in
which victims should be recognized in the system, and there is a
further interest of victims which the government as a whole should
recognize. The most obvious role of the victim, of course, is the role
which any victim must play in establishing the fact of the crime.
Your central witness, theoretically, in a criminal case is the victim.
The victim also, it seems to me, has a claim to the attention of the
court in a criminal case if there is, in fact, a conviction.

We try to avoid disparity in sentencing, bui one of the subjects
which is appropriate to bear in mind is exactly the one that you
raised a moment ago, and that was: What was, in fact, the conduct
of the defendant? What degree of either mild or outrageous behav-
ior can we asgign to the conduct of the defendant in relation to the
victim in causing harm? The heinousness of a crime is an appropri-
ate subject in any sentencing decision.

I think going beyond that, one of the happy developments of the
law in the last few years is the recognition by the government that
after the criminal case is tried, whatever may be the result, the
victim is still left, in many cases, in a mess not of the victim’s own
choosing; and that, in fact, there is a need to provide some help.
The victim assistance acts which the States have been passing, it
seems to me, is a step in the right direction.

Senator THURMOND. Judge Souter, the doctrine of stare decisis is
a concept well entrenched in our legal system and the concept that
virtually all judges have in mind when making decisions, especially
in difficult cases. I am sure that the issue of prior authority has
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been a factor which you have considered many times in your years
on the bench.

Could you please briefly state your general view of stare decisis
and under what circumstances you would consider it appropriate to
overrule prior precedent?

Judge SouteER. Well, Senator, as you know, the doctrine of stare
decisis which we speak of in that shorthanded kind of way is a
series of considerations which courts bear in mind in deciding
whether a prior precedent should be followed or should not be.
Some such doctrine or some such rule is a bedrock necessity if we
are going to have in our judicial systems anything that can be
called the rule of law as opposed simply to random decisions on a
case-to-case basis.

The problem that the doctrine of stare decisis addresses is the
problem of trying to give a proper value to a given precedent when
someone asks a court to overrule it and to go another way, And 1
suppose the complexity of the doctrine is such that, contrary to the
terms of your question, I suppose I could talk about it for a very
long time. And there may be other members of the committee——

Senator THURMOND. You need not do that.

Judge SouTer. I was going to say, I think you have made it very
clear that that is not what you had in mind, and I don’t know
whether any other members of the committee may be greater bears
for punishment to go into it further than you have or not. Let me,
though, in compliance with your terms, just state in a very kind of
outline way what I think we should look to, without meaning to be
exhaustive.

The first thing, kind of the threshold question that, of course,
you start with on any issue or precedent, is the question of whether
the prior case was wrong. We don’t raise precedential issues unless
we are starting with the assumption that there is something inap-
propriate about the prior decision. Now, that decision may have
been right at the time and there now be a claim that, in fact, it is
wrong to be applied now. But the first question that we have to ask
is: If we were deciding the case today, if we were living in a kind of
Garden of Eden and we didn’t have the precedent and this was the
first case, would we decide it the same way?

If the answer is no, we would not do so, then we look to a series
of factors to try to decide how much value we ought to put on that
precedent even though it is not one that we particularly like or
would think appropriate in the first instance.

One of the factors which is very important I will throw together
under the term of reliance. Who has relied upon that precedent,
and what does that reliance count for today? Have people——

The CHAIRMAN. Excuse me, Judge. Did you say if the answer is
no or if the answer is yes? You said when we look back——

Judge SouTer. My problem, Mr. Chairman, is I forget what the
question was.

The CHAIRMAN. I am sorry. You indicated that one of the things
you locked at is whether the prior case was wrongly decided, isn't
that correct?

Judge SouTer. Then the answer should have been yes. I said no?

The CHalRMAN. Yes. OK. I got it.

Judge SouTER. Thank you for amending that.
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The CuairMaN. I was getting confused.

Judge Souter. If you are going to ask me for a statutory inter-
pretation, I would be as liberal as that, then you may have me in a
corner. But assuming we start with a precedent which is wrong for
this time, considered by itself, one of the things we are going to
start by looking at is the degree and the kind of reliance that has
been placed upen it.

We ask in some context whether private citizens in their lives
have relied upon it in their own planning to such a degree that, in
fact, it would be a great hardship in overruling it now.

We look to whether legislatures have relied upon it, in legisla-
tion which assumes the correctness of that precedent. We look to
whether the court in question or other courts have relied upon it,
in developing a body of doctrine. If a precedent, in fact, is consist-
ent with a line of development which extends from its date to the
present time, then the cost of overruling that precedent is, of
course, going to be enormously greater and enormously different
from what will be the case in instances in which the prior case
either has not been followed or the prior case has simply been
eroded, chipped away at, as we say, by later determinations.

Beyond that, we look to such factors as the possibility of other
means of overruling the precedent. There is some difference, al-
though we may have trouble in weighting it, there is some differ-
ence between constitutional and statutory interpretation precedent,
which Congress or a legislature can overrule, so we look to other
possibilities.

In all of these instances, we are trying to give a fair weight to
the claim of that precedent to be followed today, even though in
some respect we find it deficient on the merits.

Senator THUrMOND. Judge Souter, former Associate Justice
Lewis F. Powell once stated:

Those of us who work quietly in our marble palace find it difficult to understand
the apparent fascination with how we go about our business. However, as our deci-

sions concern the liberty, property and even the lives of litizants, there can be no
thought of tomorrow's headlines.

Judge Souter, would you share with the committee your thoughts
regarding Justice Powell’s statement, especially his comment that
“there can be no thought of tomorrow’s headlines”?

Judge SouTER. Senator, I hope there is no judge in the Republic
who would not agree with that statement of Justice Powell. If
there is one thing that——

Senator THURMOND. That is sufficient. [Laughter.]

Jud%f Souter. You are going to turn me into a laconic Yankee,
if you keep doing that, Senator. [Laughter.]

Senator THURMOND. I have just been told that my time is up,
Judge Souter. Thank you. I was trying to get in another question,
but it is too late.

Judge Sourer. Thank you, sir.

Senator THURMOND. Thank you.

The CHAIRMAN. Senator Kennedy.

Senator KENNEDY. Thank you very much, Mr. Chairman.

I would like to direct the judge’s attention to the issue of civil
rights. 1 am sure you understand, as all Americans understand,
that the issue of slavery, when it was discussed at the Constitution-
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al Convention almost ruptured that whole process and compro-
mises were made during the consideration of the Constitutional
Convention.

As a consequence of accepting slavery, we saw a vicious Civil
War that took place in the 1860°s on that issue. We saw this coun-
try go through enormous convulsion in the late 195(’s and early
1960’s, with loss of life, as we were trying to move toward a fairer,
more equitable society, to breath real life into the Constitution
when it talks about equal protection of the laws.

I am interested in your own views about the majesty of the Con-
stitution and about providing guarantees for the citizens of this
Nation, whether black or white, man or woman, of whatever reli-
gious, 1n assuring that the words “equal protection of the laws”
really mean equal protection of the laws. I am most interested at
this point in having your view about the authority and the legiti-
macy of the Congress in implementing the 14th amendment,
through the 5th section.

So, I would like to direct your attention to a couple of these
areas, firstly that you took positions on as attorney general and as-
sistant attorney general of New Hampshire. Both of these areas
relate to the questions of pursuing equal rights and liberties. First
of all, I want to talk about eliminating discrimination in the work-
place and guaranteeing equal opportunity in employment.

I am sure you are aware of the case which I am directing your
atiention to, decided in 1973, when the Equal Employment Oppor-
tunity Commission regulations required State and local communi-
ties and private firms with over 100 employees to file annual re-
ports, listing racial composition of the employers’ work force, to
assist the Commission in its mission.

In many circumstances, we see Evan Kemp, President Bush's
head of EEQC, talking about how necessary such statistics are
today and recognize the importance of the accumulation of that
type of material.

Now, unlike every other State, New Hampshire rejected the reg-
ulation and it refused to supply the data for 1973, 1974, and 1975.
When the U.S. Government sued to enforce the requirement, you
defended the refusal, as New Hampshire Attorney General, and
when New Hampshire lost in the Federal district court, you ap-
pealed to the circuit court of appeals, which unanimously rejected
your position, and then you tried to take the issue to the Supreme
Court, which refused even to hear your case, let alone accept your
argument.

Your office took the position in all three courts that it was un-
constitutional to require employers to compile reports of those sta-
tistics. A reading of the brief would indicate that you did not be-
lieve that Congress had the power to implement and develop that
legislation of their work force.

As far as I can determine, no other employer, public or private,
pressed such an excessive claim, s¢ hostile to civil rights. Your
brief even went so far as to make the extraordinary argument that
it violated a worker’s constitutional right to privacy, for employers
to report the overall racial composition of their work force.

My question is this: Did you agree with the position of the State
of New Hampshire that it is unconstitutional for Congress to re-
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quire employers to provide statistics about racial composition of
the work force?

Judge SouTERr. At the time that case was litigated, Senator, I did
not know whether it was consitutional or not. That case, as I think
you realize, was——

Senator KENNEDY. What I am directing your attention to is your
view about the power of the Congress, under section 5 of the 14th
amendment, that when it finds that there is discrimination, that
we have the power to try and take steps to eliminate the discrimi-
nation as best we can. We are not going to argue that laws are
going to resolve all of these problems. Clearly, they are not. But
the issue and the question, the basic issue and question is whether
you recognize the authority and the power of the Congress to devel-
op legislation, in this case the EEQ Xct, which required the kind of
information that I have mentioned, in order for the American
people to be able to gain these rights.

Judge SouTer. There is no question that, under the law as it is
understood today and under the law as I understand it, that Con-
gress has a preferred and unique role of power in enforcing the
14th emendment under section 5.

There is probably no question that there will be further years of
litigation before tﬁe exact limits of that power are defined, but
there are some things that are clear now. It is clear now under the
law that the Congress certainly does not stand on the same footing
as the State and county and local governments may do in devising
remedies for a broader societal discrimination than may come to
light in specific cases. We know that the Congress has a preferred
position in that respect.

Senator KENNEDY. Well, you certainly had the opportunity to de-
velop your own personal view at the time that you were developing
the position, as the Governor’s lawyer. Did you form any position
on your own, as to whether that was the correct position? Did you
do it reluctantly? What can you tell us? We know that the lawyer
who assisted you in the case, Mr. Edward Haffer, was quoted in the
press as saying that you were supportive of and involved in the
effort to challenge the regulation. Governor Thompson has said
that you did not discourage him from pursuing the case to the Su-
preme Court.

So, did you at the time formulate any personal view about the
legitimacy of the Congress in attempting to root out discrimination
in the workplace?

Judge SouTeR. I came to no comprehensive personal view of sec-
tion 5 at that time. The views that I came to grips with at that
time were these: The first, of course, is that I was representing a
client. The issue before me, as a lawyer in that case, was whether
the client, whose policy was being set by the executive branch,
speaking through the Governor, had a legitimate position which
could in good faith be pressed before the courts. It was my judg-
ment at that time that the State did, in fact, have a case which
could be pressed in defense of the Governor’s position.

The most remarkable thing about it and the reason for coming to
this conclusion which I drew as a lawyer, is indicated in an unusu-
al way in our constitutional history. In a footnote in a later opinion
by Justice Powell that came about years later—and I cannot cite it
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from memory, but I can produce it, if you would like—Justice
Powell referred to a survey of discrimination by State and local
governments on racial grounds, and I do not recall now whether it
was strictly State employment discrimination or discrimination in
voting, but it illustrated the truth that lay behind the decision that
New Hampshire could take that position and press it before the
courts, for whatever disposition, and that determination was that
there was no indication that there had ever been racial discrimina-
tion, what we would today broadly call title VII discrimination, by
the State or local governments.

The issue that the Governor wished and the State wished to
press forward was whether the power of section 5 of the 14th
amendment, whether the congressional power could in fact be used
to require the assembly of racial data by a governmental entity
with respect to whom there was absolutely no historical indication
of any discrimination.

As I think you know from the briefs which 1 know have been
brought to your attention, one of the concerns raised is that if you
have not been thinking in racial terms and you are suddenly forced
to start classifying nor at least to classify statistically in racial
terms, you are running the risk that race is, in fact, going to play a
role and a wrong role, which it has never done.

The issue before me, as attorney general of New Hampshire, in
carrying on with that litigation which had in fact begun before I
became attorney general, was whether in fact there was an argu-
ment that could be made to that effect. I believed that there was
an argument that could be made to that effect. The courts rejected
it and it is, of course, not an argument that would be made today.

Senator KENNEDY. Of course, first of all, as attorney general, you
take the oath of office in upholding the Constitution. Second, the
New Hampshire statute says the attorney general will represent
the public interest in the administration of the department of jus-
tice, be responsible to the Governor, the general court, and the
public for such administration.

S0, what we have to gather here, and when you give a response
that you are just acting as the lawyer for the Governor, we have to
give some weight to the fact that you are sworn to an oath of
office, both in terms of the Constitution and the New Hampshire
statute. Very clearly you are not only the lawyer for the Governor,
but you also represent the public interest.

You have stated that you support that concept as a matter of
personal belief now and, as I gather, you were uncertain at the
time when you filed the brief, is that correct?

Judge SouteRr. The question that I thought could be legitimately
raised at the time was whether, in fact, as against a governmental
entity which had not practiced any discrimination, either specific
or reflective of societal discrimination, that was an appropriate ex-
ercise of section 5 power. I think we now know very clearly that it
is.
Senator KenneEDY. Well, the point that we are talking about is a
national determination by the Congress that this kind of informa-
tion is necessary in order to try to gather discrimination informa-
tion that is necessary before any action can be taken, and also to
try to measure some progress in this area.
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Tell me, why did you file information with regard to gender in
employment, and not with regard to race? I found that somewhat
puzzling. You submitted the information to EEOC with regard to
gender, but not with regard to race, and the 14th amendment
clearly is about race and about gender—in terms of that—why did
you file that?

Judge SoUTER. As you indicate, I think the 14th amendment is
about both.

Senator KENNEDY. Right.

Judge SouteRr. I think, in fact, the answer to that is one which,
with respect, I would almost have to direct to my client. If you
were to ask me cold whether the State was filing gender informa-
tion at that time, I could not have told you.

Senator KENNEDY. Let me go to a second area of civil rights, and
this is with regard to the Iiteracy tests. You are familiar that in
1965 the Congress took action to abolish literacy tests in the limit-
ed number of States that were included in the 1965 act, and then
in the 1970 act we abolished literacy tests generally across the
country?

Judge SouteR. I think they were suspended, were they not, for 5
years by the 1970 amendments?

Senator KENNEDY. Exactly. The State of New Hampshire vigor-
ously defended the State law, arguing that Congress did not have,
again, the constitutional authority to ban literacy tests. Your name
appears on the brief. Do you remember whether you drafted it or
not?

Judge SouTeRr. I was assistant attorney general at that time, and
my recollection is that I filed a posttrial memorandum with the
U.S. district court after that case was argued. I remember 1 was
the assistant attorney general assigned to argue——

4 Senator KENNEDY. Well, your name is on the brief, the third one
own.

Judge SouTER. Pardon me?

Senator KENNEDY. Your name is on the brief.

Judge SouTeR. I was not trying to get you to read the names off,
Senator.

Senator KENNEDY. We have got two of them.

Now, when this was brought up in the district court, the position
was rejected 3 to 0, and then when it was brought up eventually in
the Supreme Court, the position was rejected 9 to 0. Again, the
question I think is how you view the Congress’ power to try and
provide remedies against discrimination against minorities and
women.

Very little was given me when I heard you talk about the ques-
tions of limited power. You talk about the overlap of power that
exists and the power of preemption by the National Government.
You say that the National Government will prevail when there is
conflict, and speak of the movement toward greater power to the
National Government, primarily political and fiscal in recent
times, but did not mention what has been the most, 1 consider the
most important reason in the past several years, and that is to try
and guarantee civil rights and liberties to minorities. This is some-
thing that we have to make a judgment on.
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Another part of that brief that concerned me that I want you to
speak to, is in the brief you said that if people who could not read
were permitted to cast ballots, it would dilute the votes of literate
citizens. You went on to say:

To this harm, must be added the impossibility of providing any means whereby
illiterate voters could intelligently vote upon the constitutional proposals which are
presented on the ballot in narrative form. The result of allowing illiterates to make
a choice in such matters is tantamount to authorizing them to vote at random, ut-
terly without comprehension.

Yet, in a letter to the President on the issue, when Congress was
considering the Voting Rights Act of 1970, Father Hesburgh, who
was Chairman of the Civil Rights Commission, said this:

The lives and fortunes of illiterates are no less affected by the actions of local,
State and Federal governments than those of their more fortunate brethren, Today,

with television so widely available, it is possible for one with little formal education
to be well-informed, an intelligent member of the electorate.

What troubles me is that you said that the Congress did not have
the power to collect data on race discrimination. Now, you say that
Congress does not have the power to ban literacy tests for voting.
Congress is attempting to deal with the profound historical, nation-
al problem that this country has ached at over its history and con-
tinues to do so today.

Yet, we have seen these fundamental areas—you seem to inter-
pret the powers of Congress so narrowly that we cannot achieve
our purpose—even fundamental areas such as race discrimination
and the right to vote. t

Judge SouTer. Well, with respect, Senator, let me address a
couple of points that you raise. Maybe the best place to start is
with the fundamental one. That is about me today, as opposed to
me as an advocate in a voting rights case 20 years ago.

I hope one thing will be clear and this is maybe the time to make
it clear, and that is that with respect to the societal problems of
the United States today there is none which, in my judgment, is
more tragic or more demanding of the efforts of every American in
the Congress and out of the Congress than the removal of sccietal
discrimination in matters of race and in the matters of invidious
discrimination which we are unfortunately too familiar with.

That, I hope, when these hearings are over, will be taken as a
given with respect to my set of values.

The second thing that I think must be said, with respect to that
case of 20 years ago, is that I was not giving an interpretation 20
years ago. I was acting as an advocate, as a lawyer, in asserting a
position on behalf of a client. Maybe it is unnecessary to add, but I
know that you recognize that the identity of the Govermor has
nothing to do with the responsibility of the attorney general to
bring a case.

This voting rights case, by the way, did not arise during the ad-
ministration of the Governor that you have just been referring to.
It arose during the Peterson administration which preceded his.
The issue that was presented to the State was, in one respect, simi-
lar to one we have already discussed.

New Hampshire had a literacy test. The literacy test had never
been used or, indeed, ever have been claimed to have been used for
any discriminatory purposes whatsoever. There is some question as
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to what its practical effect was in those days. But it had never been
used for discrimination.

There was one thing that we did know very clearly about the law
in those days, and that was that the use of a literacy test for a non-
discriminatory purpose was constitutional under the 14th amend-
ment. That had been litigated.

So that New Hampshire’s practice was, in fact, a wholly constitu-
tional practice. The issue which the Governor requested the attor-
ney general to raise was: Is it within the power of Congress, under
gection b, to suspend a literacy test in a State in which there is ab-
solutely no history or evidence of any sort, at any time, of its dis-
criminatory use, in such a way as to be unconstitutional under the
14th amendment?

That issue was not ultimately decided until about 4 or 5 months
after our case began. That issue was decided in Oregon v. Mitchell,
and as you indicated a moment ago, the Court under varying ra-
tionales—some under 14th and some under 15th amendment analy-
ses—decided that it was, in fact, within the power of the Congress
to deal with literacy and the discrimination frequently associated
with it, as a national problem, and to suspend the test without
regard to any particular history of discrimination in the States.

But that case had not been decided at the time that ours was
brought. Therefore, the attorney general at the time was in the po-
sition, No. 1, of being requested by the Governor to defend a consti-
tutional action under existing State law. I think that was within
the appropriate role of an advocate, and it did not represent a per-
sonal opinion, either by the attorney general or anyone else in-
volved in the litigation about the ultimate scope of Congress’ power
under section 5.

Senator KenneDY, Well, Judge, I must say that you keep coming
back to the role of the Governor's lawyer. It is very clear to me
that the oath of office that you take, as attorney general in the
statute requires, and a part of your responsibility as attorney gen-
eral is, your responsibility to the public trust and to the people.

Judge SouTeRr. That is correct.

Senator KENNEDY. So now we know where you are today I think
the question is, where were you then?

Judge Souter. Well, Senator, I think you have answered that
question. Where we were then, where the attorney general was and
where I was as an assistant attorney general in that case was in
defending a State practice which the Supreme Court of the United
States had ruled to be constitutional under the 14th amendment.

I think that cannot be reasonably regarded as a derogation of the
duty of the State to its people. It may have turned out to be a legal
position which the Supreme Court of the United States ultimately
rejected, but I think it is a defensible one.

Senator KENNEDY. Well, you can see what the impact would have
been if they had not rejected it, because then we would have had
50 different types of solutions which the Federal Government
would have been attempting to deal with in a problem of major na-
tional concern.

Let me go to the issue of the equal protection clause of the 14th
amendment. The Supreme Court struck down virtually all laws
that discriminate on the basis of race. On the other hand, they
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used a weak standard, on other classifications, and upheld many
laws under the rational justification test.

Obviously they have drawn a distinction between trucks and
automobiles and different laws for businesses of different sizes.
Before the 1970’s, the Supreme Court applied the weakest test to
cases involving claims of sex discrimination. The Court accepted
any rational basis for laws that discriminated against women.
Under this approach women were routinely excluded from many
occupations, including being lawyers, and many areas even serving

as jurors.

Beginning in the 1970’s, the Court began to apply a higher stand-
ard of review to laws that discriminated against women. But evi-
dently you did not agree with that standard. In 1978, you urged the
Court to reexamine and perhaps eliminate the new standard.

The issue here does not turn on the facts of the case. It involved
the New Hampshire statutory rape law, and a man convicted
under the statute claimed the law was unconstitutional because it
did not apply to women, too. The Supreme Court refused to hear
the New Hampshire case, but a few years later the Court, in an-
other case, made clear that under even the higher standard of
review, statutory rape laws were valid, even though they do not
apply to women.

What I find very disturbing is that in your brief you urged the
Supreme Court to eliminate the higher standard of review. It
seems to me that if you are genuinely concerned about the rights
of women the obvious argument to make is that even under a
higher standard review the statutory rape laws are valid. But you
did not take that course. You suggested the Court should go back
to the old law, which had permitted sex discrimination to flourish.

In your brief, you call on the higher standard as amoebic, and
you said it was in the “Twilight Zone” which are generally consid-
ered to be, I think, disparaging, perhaps even derogatory, ways of
referring to a constitutional requirement that made an enormous
difference in any discrimination against women in our society.

So do you think the Court should go back to uphold statutes that
discgiminate by sex if there is any plausible reason for the distinc-
tion?

Judge SouTer. No. That is not my position. My position which
was described in that, which was raised as an advocate in that
brief, went to a problem which is a problem that is still with us. It
isa problem which anyone who is concerned about sex discrimina-
%ion and the appropriate standard of review, I think has got to
ace.

What we are dealing with when we are asking what is the appro-
priate standard of review in an equal protection case is what kind
of pragmatic approach should we adopt in order to find whether
there is or is not a defensible classification?

As you have pointed out, we have come up with, or the courts
have come up with basically three tiers of review, so that the
courts do not have to reinvent the wheel in every case.

Economic matters get the lowest scrutiny, and racial matters get
the highest. The difficulty which has bedeviled the middle scrutiny
test, under which classifications of sex and illegitimacy have been
exa.mined, is the looseness of the test.
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The rational basis test is fairly easy to understand. The strict
scrutiny test is fairly easy to understand but the middle scrutiny
test requires the court to determine whether there is a substantial
relationship to an important governmental objective in deciding
whether or not a discrimination, a classification on the basis of sex
is appropriate.

What is unfortunate about that standard of review is that it
leaves an enormous amount of leeway to the discretion of the court
that is doing the reviewing. The history of the middle-tier test illus-
trates this because we know there are examples, both State and
Federal, in which the middle-tier test, in fact, has been treated as
nothing more than the first-tier rational basis test—the lowest
basis for scrutiny.

I think the question that has got to be faced is whether there can
be devised a middle-tier test providing a higher level of scrutiny for
these classifications on the basis of sex and illegitimacy that does
not suffer from the capacity of a court, as a practical matter, to
read it back down to the lowest level of scrutiny, if it is inclined to
do so.

The trouble with the middle-tier test is that it is not a good,
sound protection. It is too loose.

Senator KENNEDY. [—excuse me.

Judge SouTter. No, I was just going to add, that has nothing to do
with the question of whether sex discrimination should receive
heightened scrutiny. I think that is to compare sex discriminations
with common economic determinations seems to me totally inap-
propriate.

The question is, what is a workable and dependable middle-tier
standard for scrutiny.

Senator KENNEDY. In your brief, you talk about even eliminating
that test.

Judge Sourer. Well, I also talked about making the test more
clear and eliminating this kind of protean quantity to it.

Senator KENNEDY. And we will include the brief in the record.

Judge SouTER. Surely.

[The brief of Judge Souter follows:]
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.Warden, New Hampshire State Prison, et al.,
respectfully pray that a writ of certiorari
issue to review the judgment and opinion of
the United States Court of Appeals for the

First Circuit entered in this proceeding
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or.October 31, 1877,

OPINIONS BELOW

The Opinion of the United States
Couprt of Appeals for the First Circuit is
reported at 564 F.2d 602 (1st Cir. 1977)
and a copy of that Opinion is appended
hereto as Appendix A. The Opinion of the
District Court, which granted Respondent's
Petition for Writ of Habeas Corpus and was
affirmed by the First Circuit, is not
reported; a copy of that QOpinion is appended
hereto as Appendix B. The Opinion of the
New Hampshire Supreme Court which upheld
Respondent’s conviction is reported as

State v, Meloon, 116 N.H, 669, 366 A.2d

1176 (1976). A copy of the Opinion is

appended hereto as Appendix C.

39-454—91—4
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JURISDICTION

The judgment of the United States
Court of Appeals for the First Circuit was
entered on October 31, 1977, and this
petition for certiorari was filed within
nir;éty {90) days of that date. This Court's
jurisdiction is invoked pursuant to 28 U.S.C.
§ 1254 (1).
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QUESTION PRESENTED

WHETHER NEW HAMPSHIRE REVISED
STATUTES ANNOTATED 632:1, %-c,
WHICH MAKES IT UNLAWFUL FOR A
MALE TO HAVE SEXUAL INTERCOURSE
WITH A FEMALE NOT HIS WIFE WHO
IS IESS THAN FIFTEEN YEARS OLD,
OFFENDS THE EQUAL PROTECTION
CLAUSE OF THE FOURTEENTH AMEND-
MENT TO THE UNITED STATES
CONSTITUTION,
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STATUTORY FROVISION INVOLVED
New Hampshire RSA 632:1 states in

pertinent part:

"632:1 Rape.

I. A male who has sexual
intercourse with a female not
his wife is guilty of a class
A fe.lorry if e & o

(c) the female is
unconscious or
less than fifteen
years old . . . ."
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STATEMENT OF THE CASE

This petition for a writ of certiorari
arises from the First Circuit's affirmance
of an Opinion by the United States District
Court for the District of New Hampshire
gra'.'nt:l.ng Respondent's petition for writ of
habeas corpus pursuant to 28 U.S.C. §§ 2éu1
and 225%. 7The Opinions of both the Circuit
feust and the District Court held that New
Hampshire's statutory rape law (RSA 632:1,
I-c), under which Respondent was convicted,
violated the Equal Protection Clause of the
Fourteenth Amendment to the United States
Constitution.

The Respondent, Thomas E. Meloon, and
the proseeutrix, Susan D. Souriolle, first
met in Portsmouth, New Hampshire during
late August or early September of 1973, At
the time of this meeting, the prosecutrix
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was thirteen years of age; the Respondent
was éwenty-fbur. On three separate occasions
thereaftgg. the Respondent and the prosecu-
trix engaged in consensual sexual intercourse.
Respopdent ‘'was then arrested, charged,
ndicted, and on May 21, 1974, convicted of
statutory rape pursuant to New Happshire

2SA 632:1, I-c. (This statute was repealed
and replaced on August 6, 1975, with RSA
632-A, a gender neutral law.)

Respondent's conviction was upheld on
direct appeal to the New Hampshire Supreme
Court, which considered and explicitly
rejected Reséondent's equal protection
claims, See Appendix C. However, the
United States District Court for the District
of New Hampshire subsequently granted
Respondent a writ of habeas corpus on the

ground that New Hampshire's statutory rape
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law, RSA 632:1, J-c, violated the Equal
Protection Clause of the Fourteenth Amend-
ment. See Appendix B.

The judgment of the District Court
was af;irmed by the United States Court of
Appeals for the First Circuit on October 31,

1977. See Appendix A.



92

-0 -
REASONS FOR GRANTING THE WRIT

I. IN HOLDING THAT NEW HAMPSHIRE'S
STATUTORY RAFPE LAW, RSA 632:1,
I-c, VIOLATES THE EQUAL PROTEC-
TION CLAUSE OF THE FOURTEENTH
AMENDMENT, THE UNITED STATES
COURT OF APFEALS FOR THE FIRST
CIRCUIT HAS DECIDED A SUBSTAN-
TIAL QUESTION OF CONSTITUTIONAL
[AW WHICH HAS NOT BEEN, BUT
SHOULD BE, SETTLED BY THIS COURT.
The law under which the Respondent was
convieted, RSA 632:1, I-c, made it unlawful
for any male to have sexual intercourse with
a female not his wife who was less than
fifteen years old. The Nistrict Court., in
striking down this statute. became the first
court ir *+he mation to hoio any statutor
rape 12w wmennstitutional on equal protec~
rion grounds. The Court of Appeals then
aff’>m=a, Petitioners respectfully submit
that the decisions of the District Court

and the Court of Appeals are erroneous.
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These decisions present this Court with tﬁe
wnique opportunity not only to address the

- first impression issue of the constitution-
ality of a gender based statutory rape law
vis~a=vis the Equal Protection Clause, but
also to reanalyze and clarify the unsettl