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NOMINATION OF JUDGE CLARENCE THOMAS TO
BE ASSOCIATE JUSTICE OF THE SUPREME
COURT OF THE UNITED STATES

TUESDAY, SEPTEMBER 190, 1991

U.S. SENATE,
COMMITTEE ON THE JUDICIARY,
Washington, DC.

The commitiee met, pursuant to notice at 10:05 am., in room
325, Senate Caucus Room, Russell Senate Office Building, Hon.
Joseph R. Biden, Jr. (chairman of the committee) presiding.

Present: Senators Biden, Kennedy, Metzenbaum, DeConcini,
Leahy, Heflin, Simon, Kohl, Thurmond, Hatch, Simpson, Grassley,
Specter, and Brown.

OPENING STATEMENT OF CHAIRMAN JOSEPH R. BIDEN, JR., A
U.S, SENATOR FROM THE STATE OF DELAWARE

The CHAIRMAN. The hearing will come to order.

Good moerning, Judge. :

Judge THOMAS. Good morning, Senator.

The CHalrMAN. Welcome. Welcome to the blinding lights. It is a
pPleasure to have you here.

Let me begin also by indicating that the morning is going to be
painless, Judge—or maybe the most painful part of the whole proc-
ess because you are going to hear from all of the committee who
have an opening statement, and then a half a dozen Senators who
are going to introduce you. So you will hear from about 20 Sena-
tors before you get to speak. It could be the most painful part of
the process.

But let me begin today, Judge, on a slightly more serious note.
This committee begins its sixth set of Supreme Court confirmation
hearings held in the last 5 years, a rate of change that is un-
equaled in recent times. If you are confirmed, Judge Thomas, you
will come to the Supreme Court in the midst of this vast change.

In 4 years, Justices Powell, Brennan, and Marshall will have
been replaced by Justices Kennedy, Souter, and Thomas. Because
of these changes, many of the most basic principles of constitution-
al interpretation of the meaning that the Supreme Court applies to
the words of the Constitution are being debated in this countri;;:iln
a way they haven’t for a long time, in a manner unlike anything
seen since the New Deal.

In this time of change, fundamental constitutional rights which
have been protected by the Supreme Court for decades are being
called into question. In this time of change, the Supreme Court’s
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self-restraint from interference in fundamental social decisions
about the regulation of health care, the environment, and the econ-
omJy are also being called into question.

udge Thomas, you come before this committee in this time of
change with a philosophy different from that which we have seen
in any Supreme Court nominee in the 19 years since I have been in
the Senate. For as has been widely discussed and debated in the
press, you are an adherent to the view that natural law philosophy
should inform the Constitution. Finding out what you mean when
you say that you would apply the natural law philosophy to the
Constitution is, in my view, the single most important tasK of this
committee and, in my view, your most significant obligation to this
committee. This is particularly true because of the period of vast
change in which your nomination comes before us.

Jusge, to explain why this is such an important question, at least
to me, we need only look at the three types of natural law thinking
which have, in fact, been adopted by the Supreme Court of the
United States in the past and which are being discussed and debat-
ed by constitutional scholars today.

The first of these views: Seize natural law as a moral code, a set
of rules saying what is right and what is wrong, a set of rules and
a moral code which the Supreme Court should impose upon the
country. In this view, personal freedom to make moral choices
about how we live our own lives should be replaced by a morality
iCT;posed on the conduct of our private and family lives by the

urt.

The Supreme Court, as you know, Judge, actually took such an
approach in the t, holding in 1873, for example, that women
could not become lawyers because it was not, in the Court’s phrase,
“in their nature.”

Now, no one wants to go back to 1873; no one wanits to go back
that far today. But there are natural law advocates who extol the
20th century version of this philosophy, for they believe that it is
the job of the courts to judge the morality of all our activities,
wherever they occur, paying no respect to the privacy of our homes
and our bedrooms. They believe the Court should forbid any activi-
ty contrary to their view of morality and their view of natural law.

Those who subscribe to this moral-code view of natural law call
inte question a wide range of personal and family rights, from re-
productive freedom to each individual’s choice over procreation, to
the very private decision we now make about what is and what is
not a family. They want to see the Government make these choices
for us by applying, to quote one reBort, “their values and norms”;
or, if the legisiature doesn’t do it, by judges applying their values
and norms.

Needless to say, Judge Thomas, this sort of natural law philoso-
phy is one which I believe this Nation cannot accept. But it is not
the only radical natural law philosophy that is being debated as we
sit here today—it is being debated in the law schools and among
the philosophers of this country—for there is another group that
wants to reinvigorate another Bgeriod of the Supreme Court’s past.

When the Court used natural law to strike down a whole series
of Government actions aimed at making the Nation a better place
for Americans to live, those natural law rulings struck down such
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laws as the child labor laws, minimum wage laws, and laws that
required safe working conditions. They held that the natural law of
freedom of contract and the natural law right to property created
rights for businesses and corporations that rose above the efforts of
Government to prevent the ills they created. They put these so-
called economic rights into a zone of protection so high that even
aeasonable laws aimed at curbing corporate excesses were struck
own.

Now, again, no one is proposing to take us all the way back to
the so<called Lockner era. But there are those who wish to employ
the same reasoning that was used in that era. Today, natural law
proponents of what they term new economic rights and new prop-
erty rights have called into question many of the most important
laws enacted in this century: Laws protecting the environment, our
water and our air; laws regulating child care and senior citizen fa-
cilities; and even called inte question the constitutionality of the
Social Security system.

Now, Judge Thomas, you have made it abundantly clear that you
do not subscribe to the most extreme of these views. But you have
said that you find some of these views, to quote you, “attractive,”
and that you support the idea “of an activist Supreme Court that
would strike down laws regulating economic rights.”

Again, this is a vision of natural law that we have moved far
beyond and that most Americans have no desire to return to.

And there is a third type of natural law, Judge. It is the one that
mirrors how the Supreme Court has understood our Constitution
for the bulk of this century, and it is the one that 1 believe most
Americans subscribe to. It is this view of natural law that I be-
lieve—1 personally, to be up front about it, think is appropriate. In
this view of natural law, the Constitution should protect perscnal
rights falling within the zone of privacy, speech, and religion most
zealously. Those rights that fall within that zone should be most
zealously protected. These personal freedoms should not be restrict-
ed by a moral code imposed on us by the Supreme Court or by
unjust laws passed in legislative bodies.

Indeed, the Supreme Court has protected these freedoms by
striking down laws that would prohibit married couples from using
contraception, deny the right of people to marry whomever they
wish, or laws that tell parents that they could not teach their chil-
dren a second language or could not send them to a private school.
They struck down those legislative initiatives in the past.

While recognizing that natural law and our Constitution protect
these rights, the same Court has also recognized that Government
must act to protect us from many of the dangers of modern life,
that Government should stop polluters from polluting, stop busi-
nesses from creating unsafe working conditions and so on.

Yes, these Government actions do limit freedom. They do limit
freedom. They limit the freedom to contract. They limit the free-
dom to use one’s property exactly as they would wish. They limit
the freedom to pollute. They limit freedom. Or, as we saw in North
Carolina recently, they limit the freedom of a factory manager to
}_ock his employees into a building where 25 of them perished in a

ire.
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But this limitation on l:roperty, recognized as constitutional by
the Court, is a balanced liberty that we have come to expect our
Government to provide. This is the balance, in my view, that the
Framers of our Constitution enshrined in that great document.
They wanted, to use their words, “an energetic Government.” But
they also wanted a Government to protect fundamental personal
freedom, and today we have achieved that balance by having the
Supreme Court extend great protection to personal freedom while
declining to block laws that reasonably regulate our economy, our
society, our property.

_Now, adopting a natural law philosophy that upsets that balance,
either by lessening the protection given those rights falling within
the zone of personal and family privacy and stgeech and religion or
adopting a natural philosophy that lessens the power of Govern-
ment to protect the environment, lessens the power of Government
to regulate corporate excesses, or lessens the power of Government
to create institutions like Social Security, would, in my view, be a
serious mistake and a sharp departure from where we have been
for the last 40 years.

Judge Thomas, there are signs in your writing and speeches that
you accept the present balance, but there are also si that you
would epply natural law to effect ¢ es in the ce I have
just referred to; han%l:s to replace our freedom to make personal
and family choices without Government imposing their moral code,
and to thrust the Court into economic and regulatory disputes that
it now stays out of.

Judge, if this committee is to endorse your confirmation to the
Senate, we must know—in my view, we must know with certainty
that neither of these radical constitutional departures is what you
have in mind when you talk about natural law. So, Judge, over the
course of these hearings, I will be asking you about how your natu-
ral law philosophy applies to each of these areas, both to the areas
of personal freedom and to the areas of economic issues. We will
take some time to cover it, Judge, and some of it, as you know as
well or better than I, is somewhat esoteric. But cover it we will,
and we will cover it carefully.

In closing, Ju Thomas, I want to return to where I started:
the importance of your nomination. Some people say that the Su-
preme Court is already conservative, and they ask what difference
it makes to have an additional conservative on the bench. Well, I
think that is the wrong question. I reject that argument.

First of all, I do not deny the President the right to appoint &
conservative. As a matter of fact, I would be dumfounded if he
didn’t. And so I fully expect the Supreme Court to be a more con-
servative body after Justice Marshall's successor is confirmed than
before Justice Marshall retired. But such an additional move to the
right, which I expect, pales in comparison to the radical change in

i ion some are urging on the Court under the banner of natu-
ral law; pales in comparison to some of the changes that some of
the people who are your strongest supporters have been urging on
the phjfosophic thought and the notion of constitutional interpreta-
tion for the past decade.

Thus, we are not seeking here to learn—at least I am not seeking
here to learn whether or not you are a conservative. I expect no
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less, and 1 believe you when you say you are. Instead, what we
must find out is what sort of natural law philosophy you would
employ as a Justice of the Supreme Court, for that Court is in tran-
sition and if you are confirmed, you will play a large role in deter-
mining what direction it will take in the future.

Judge, because of your youth and, God bless you for it—I never
thought 1 would be sitting here talking about the youth of a nomi-
nee to the Supreme Court, but I am. Heck, you are 6, 7 years
y}(:unger than I. I am 48. How old are you, Judge? Forty-two? Forty-
three?

Jildge THOMAS. Well, T have aged over the last 10 weeks. [Laugh-
ter.

But I am 43.

The CHAIRMAN. Forty-three years old. Because of your youth,
Judge, you will be the first Supreme Court Justice the Senate will
ever have confirmed, if it does, that will most likely write more of
his opinions in the 21st century than he will write in the 20th cen-
tury. To acknowledge that fact alone, Judge, is to recognize the
unique significance of your nomination and the care with which
this committee must look at it. .

In closing, Judge Thomas, let me say that this committee’s obli-
gation is to be open and to be fair, and 1 hope you believe we have
been that way thus far. We have many serious questions to ask
you, Judge, and it will take time to get them all answered. So any-
time you need a break, anytime you just get tired sitting there, let
us know because we are testing the content of your mind, not your
physical constitution to be able to sit there for a long time.

In welcoming you to these hearings, Judge, I welcome you also to
a dialog, 1 believe, that will have historic impact on the Supreme
Court, the country, and a historic impact for all Americans. We are
pleased to have you join us here today, Judge, in what I consider to
be a great endeavor and the most serious obligation this committee
can undertake.

Again, welcome, and I will now yield to my senior colleague from
the State of South Carolina and the ranking member, Senator
Thurmond.

{The prepared statement of Senator Biden follows:]



OPENING STATEMENT
SENATOR JOSEPH R. BIDEN, JR.
CHAIRMAN OF THE JUDICIARY COMMITTEE
HEARING ON THE CONFIRMATION OF
CLARENCE THOMAS TO BE
AN ASSOCIATE JUSTICE TO THE U.S. SUPREME COURT

SEPTEMBER 10, 1991
TODAY THIS COMMITTEE BEGINS ITS SIXTH SET OF SUPREME
COURT CONFIRMATION HEARINGS HELD IN THE PAST FIVE
YEARS, A RATE OF CHANGE AT THE SUPREME COURT

UNEQUALLED IN RECENT TtMES.

IF YOU ARE CONFIRMED, JUDGE THOMAS YOU WILL COME TO A
SUPREME COURT IN THE MIDST OF THIS VAST CHANGE.

IN FOUR YEARS, JUSTICES POWELL, BRENNAN AND MARSHALL
WILL HAVE BEEN REPLACED BY JUSTICES KENNEDY, SOUTER

AND THOMAS.

BECAUSE OF THESE CHANGES, MANY OF THE MOST BASIC
PRINCIPLES OF CONSTITUTION INTERPRETATION-

OF THE MEANING THAT THE SUPREME COURT GIVES TO OUR
CONSTITUTION--



Opening Statement; Clarence Thomas Hearing 2

ARE BEING DEBATED [N THIS COUNTRY {N A
MANNER UNLIKE ANYTHING WE HAVE SEEN
SINCE THE NEW-DEAL ERA,

IN THIS TIME OF CHANGE, FUNDAMENTAL
CONSTITUTIONAL RIQHTS WHICH HAVE BEEN
PROTECTED BY THE SUPREME COURT FOR
DECADES ARE BEING CALLED INTO QUESTION.

IN THIS TIME OF CHANGE, THE SUPREME
COURT'S SELF-RESTRAINT FROM INTERFERENCE
IN FUNDAMENTAL SOCIAL DECISIONS ABOUT
REGULATION OF OUR HEALTH CARE,
ENVIRONMENT AND ECONOMY IS ALSO BEING
CALLED INTO QUESTION.

JUDGE THOMAS, YOU COME BEFORE THIS
COMMITTEE, IN THIS TIME OF CHANGE, WITH A
PHILOSOPHY DIFFERENT FROM THAT WHICH WE
HAVE SEEN IN ANY SUPREME COURT NOMINEE
DURING MY 19 YEARS IN THE SENATE,



FOR, AS HAS BEEN WIDELY DISCUSSED AND
DEBATED, YOU ARE AN ADHERENT OF THE VIEW
THAT "NATURAL-LAW" PHILOSOPHY SHOULD
INFORM THE CONSTITUTION.

FINDING OUT WHAT YOU MEAN WHEN YOU SAY
YOU WOULD APPLY A "NATURAL-LAW'
PHILOSOPHY TO THE CONSTITUTION IS, IN MY
VIEW, THE MOST IMPORTANT TASK OF THESE
HEARINGS.

THIS IS PARTICULARLY TRUE BECAUSE OF THE
PERIOD OF VAST CONSTITUTIONAL CHANGE IN
WHICH YOUR NOMINATION COMES BEFORE US.

TO EXPLAIN WHY THIS IS SUCH AN IMPORTANT
QUESTION, WE NEED ONLY LOOK AT THREE
TYPES OF NATURAL-LAW THINKING WHICH HAVE
IN FACT BEEN ADOPTED BY THE SUPREME
COURT IN THE PAST -

AND WHICH ARE BEING DISCUSSED BY
CONSTITUTIONAL SCHOLARS TODAY.



THE FIRST OF THESE VIEWS SEES NATURAL LAW
AS A "MORAL CODE" -- A SET OF RULES SAYINQ
WHAT IS RIGHT AND WHAT IS WRONG - WHICH
THE SUPREME COURT SHOULD IMPOSE UPON
THE COUNTRY.

IN THIS VIEW, PERSONAL FREEDOM TO MAKE
MORAL CHOICES ABOUT HOW WE LIVE OUR OWN
UIVES SHOULD BE REPLACED BY A MORALITY
IMPOSED ON THE CONDUCT OF OUR PRIVATE
AND FAMILY LIVES BY THE COURT.

THE SUPREME COURT ACTUALLY TOOK THIS
APPROACH IN THE PAST, HOLDING IN 1873, FOR
EXAMPLE, THAT WOMEN COULD NOT BECOME
LAWYERS BECAUSE IT WAS NOT, AS THE COURT
PUT IT, "IN THEIR NATURE."

NOW, NO ONE WANTS TO GO BACK THAT FAR
TODAY, BUT THERE ARE NATURAL-LAW
ADVOCATES WHO EXTOL A 20TH-CENTURY
VERSION OF THIS PHILOSOPHY,
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FOR THEY BELIEVE THAT IT IS THE JOB OF THE
COURTS TO JUDGE THE MORALITY OF ALL OF
OUR ACTIVITIES, WHEREVER THEY OCCUR -
PAYING NO RESPECT TO THE PRIVACY OF OUR
HOMES AND BEDROOMS.

THEY BELIEVE THAT COURTS SHOULD FORBID
ANY ACTIVITIES CONTRARY TO THEIR VIEW OF
MORALITY OR NATURAL LAW.

THOSE WHO SUBSCRIBE TO THIS "MORAL-CODE"
VIEW OF NATURAL LAW CALL INTO QUESTION A
WIDE RANGE OF OUR PERSONAL AND FAMILY
RIGHTS --

FROM REPRODUCTIVE FREEDOM, TO EACH
INDIVIDUAL'S CHOICE OVER PROCREATION, TO
THE VERY PRIVATE DECISION WE NOW MAKE
ABOUT IS OR IS NOT A FAMILY.

THEY WANT TO SEE THE GOVERNMENT MAKE
THESE CHOICES FOR US, BY APPLYING THEIR
"VALUES AND NORMS" — OR BY JUDGES
APPLYING NATURAL LAW.



NEEDLESS TO SAY, JUDGE THOMAS, THIS SORT
OF NATURAL-LAW PHILOSOPHY IS ONE THE
NATION CAN NOT ACCEPT.

BUT IT IS NOT THE ONLY RADICAL NATURAL-LAW
PHILOSOPHY THAT IS BEING DEBATED BY
SCHOLARS,

FOR THERE {S ANOTHER GROUP THAT WANTS TO
RE-INVIGORATE ANOTHER PERIOD IN THE
SUPREME COURT'S PAST,

WHEN THAT COURT USED NATURAL LAW TO
STRIKE DOWN A WHOLE SERIES OF
QOVERNMENT ACTIONS AIMED AT MAKING THIS
NATION A BETTER PLACE FOR ALL AMERICANS.

THOSE NATURAL-LAW RULINGS STRUCK DOWN
CHILD LABOR LAWS, MINIMUM WAGE LAWS, AND
LAWS THAT REQUIRED SAFE WORKING
CONDITIONS.



THEY HELD THAT THE NATURAL-LAW "FREEDOM
OF CONTRACT" AND 'RIGHT TO PROPERTY" .
CREATED RIGHTS FOR BUSINESSES AND
CORPORATIONS THAT ROSE ABOVE OUR
EFFORTS TO PREVENT SUCH ILLS.

THAT PUT THESE SO-CALLED "ECONOMIC RIGHTS"
INTO A ZONE OF PROTECTION SO HIGH THAT EVEN
REASONABLE LAWS AIMED A CURBING CORPORATE
EXCESSES WERE STRUCK DOWN.

NOW, AGAIN, NO ONE IS PROPOSING TO TAKE
US ALL THE WAY BACK TO THAT ERA,

BUT THERE ARE THOSE WHO WISH TO EMPLOY
THE SAME REASONING THAT WAS USED IN THAT
ERA.

TODAY'S NATURAL-LAW PROPONENTS OF WHAT
THEY TERM "NEW ECONOMIC RIGHTS" AND "NEW
PROPERTY RIGHTS" HAVE CALLED INTO
QUESTION MANY OF THE MOST IMPORTANT
LAWS ENACTED IN THIS CENTURY:
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i . rence rl

* PROTECTION OF THE ENVIRONMENT, OUR
AIR AND WATER;

- REGULATION OF CHILD-CARE AND SENIOR-
CITIZEN FACILITIES;

*  EVEN THE CONSTITUTIONALITY OF SOCIAL
SECURITY.

NOW, JUDGE THOMAS, YOU HAVE MADE IT
CLEAR THAT YOU DO NOT SUBSCRIBE TO THE
MOST EXTREME OF THESE VIEWS,

BUT YOU HAVE SAID THAT YOU FIND SOME OF
THESE VIEWS "ATTRACTIVE" AND THAT YOU
SUPPORT THE IDEA OF AN "ACTIVIST SUPREME
COURT THAT WOULD STRIKE DOWN LAWS
REGULATING ECONOMIC RIGHTS."

AND AGAIN, THIS IS A YISION OF NATURAL LAW
THAT WE HAVE MOVED BEYOND AND THAT MOST
AMERICANS HAVE NO DESIRE TO RETURN TO.
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THERE IS A THIRD TYPE OF NATURAL LAW - IT IS
THE ONE THAT MIRRORS HOW THE SUPREME
COURT HAS UNDERSTOOD OUR CONSTITUTION
FOR THE BULK OF THIS CENTURY, AND IT IS THE
ONE THAT | SUBSCRIBE TO.

IN THIS VIEW OF NATURAL LAW, THE
CONSTITUTION SHOULD PROTECT PERSONAL
RIGHTS FALLING WITHIN THE ZONE OF PRIVACY,
SPEECH AND RELIGION MOST ZEALOUSLY.

THESE PERSONAL FREEDOMS SHOULD NOT BE
RESTRICTED BY A MORAL CODE IMPOSED ON US
BY THE SUPREME COURT, OR BY UNJUST LAWS
PASSED BY LEGISLATURES.

INDEED, THE SUPREME COURT HAS PROTECTED
THESE FREEDOMS BY STRIKING DOWN LAWS
THAT WOULD:

*  PROHIBIT MARRIED COUPLES FROM USING
CONTRACEPTION;

*  DENY THE RIGHT OF PEOPLE TO MARRY
WHOMEVER THEY WISH;



156

Opening Statement: Clarence Thomas Hearing 10

*  TELL PARENTS THEY CAN NOT TEACH THEIR
CHILDREN A SECOND LANGUAGE OR SEND
THEM TO PRIVATE SCHOOLS.

BUT WHILE RECOGNIZING THAT NATURAL LAW
AND OUR CONSTITUTION PROTECT THESE
RIGHTS, THE COURT HAS ALSO RECOGNIZED
THAT GOVERNMENT MUST ACT TO PROTECT US
FROM MANY DANGERS OF MODERN LIFE -

THE GOVERNMENT SHOULD STOP POLLUTERS
FROM POLLUTING, STOP BUSINESSES FROM
CREATING UNSAFE WORKING CONDITIONS, AND
SO ON.

YES, THESE GOVERNMENT ACTIONS DO LIMIT
FREEDOMS - THE "FREEDOM TO POLLUTE;"

OR AS WE SAW IN NORTH CAROLINA RECENTLY,
THE “FREEDOM" OF A FACTORY OWNER TO LOCK
HIS EMPLOYEES INTO HIS BUILDING, WHERE 25
OF THEM PERISHED [N A FIRE.

BUT THIS iS THE KIND OF BALANCED LIBERTY
WE EXPECT OUR GOVERNMENT TO PROVIDE.



THIS IS THE BALANCE THAT THE FRAMERS OF
OUR CONSTITUTION ENSHRINED IN THAT GREAT
DOCUMENT.

THEY WANTED, TO USE THEIR WORDS, AN
"ENERGETIC QOVERNMENT" -- BUT THEY ALSO
WANTED THAT GOVERNMENT TO PROTECT
FUNDAMENTAL PERSONAL FREEDOMS.

TODAY, WE HAVE ACHIEVED THAT BALANCE BY
HAVING THE SUPREME COURT EXTEND GQREAT
PROTECTION TO PERSONAL FREEDOMS, WHILE
DECLINING TO BLOCK LAWS THAT REASONABLY
REGULATE OUR ECONOMY OR SOCIETY.

ADOPTING A NATURAL-LAW PHILOSOPHY THAT
UPSETS THAT BALANCE --

*  EITHER BY LESSENING THE PROTECTIONS
GIVEN TO RIGHTS FALLING WITHIN THE
ZONE OF PERSONAL AND FAMILY PRIVACY,
SPEECH AND RELIGION -



*  OR BY LESSENING OUR POWER TO
PROTECT THE ENVIRONMENT, TO
REGULATE CORPORATE EXCESSES, OR TO
CREATE INSTITUTIONS LIKE SOCIAL
SECURITY ~

WOULD BE A GRAVE AND SERIOUS MISTAKE.

JUDGE THOMAS, THERE ARE SIGNS IN YOUR
WRITINGS AND SPEECHES THAT YOU ACCEPT
THIS BALANCE.

BUT THERE ARE ALSO SIGNS THAT YOU WOULD
APPLY NATURAL LAW TO EFFECT CHANGES IN
THIS BALANCE -~

*  TO REPLACE OUR FREEDOM TO MAKE
PERSONAL. AND FAMILY CHOICES WITH A
GOVERNMENT-IMPOSED MORAL CODE,

*  AND TO THRUST THE COURT INTO
ECONOMIC AND REGULATORY DISPUTES
THAT IT NOW STAYS OUT OF.



IF THIS COMMITTEE IS TO ENDORSE YOUR
CONFIRMATION,

WE MUST KNOW WITH CERTAINTY THAT NEITHER
OF THESE RADICAL CONSTITUTIONAL
DEPARTURES IS WHAT YOU HAVE IN MIND WHEN
YOU TALK ABOUT NATURAL LAW.

$0, JUDGE, OVER THE COURSE OF THESE
HEARINGS, | WILL BE ASKING YOU ABOUT HOW
YOUR NATURAL-LAW PHILOSOPHY APPLIES IN
EACH OF THESE AREAS -~

BOTH TO OUR PERSONAL FREEDOMS AND TO
ECONOMIC ISSUES.

IT WILL TAKE SOME TIME TO COVER IT ALL, BUT
IT IS IMPORTANT AND WE WILL COVER IT
CAREFULLY.

IN CLOSING, JUDGE THOMAS, | WANT TO
RETURN TO WHERE | STARTED - THE
IMPORTANCE OF YOUR NOMINATION.



SOME PEOPLE SAY THAT THE SUPREME COURT
IS ALREADY “CONSERVATIVE," AND THEY ASK
WHAT DIFFERENCE THE ADDITION OF ONE MORE
CONSERVATIVE CAN MAKE TO THE COURT.

1 REJECT THIS ARGUMENT.

FIRST, [ DO NOT DENY THE RIGHT OF THE
PRESIDENT TO NOMINATE A CONSERVATIVE - |
FULLY EXPECT HiM TO DO §0.

AND SO | FULLY EXPECT THE SUPREME COURT
TO BE A MORE CONSERVATIVE BODY AFTER
JUSTICE MARSHALL'S SUCCESSOR 1S
CONFIRMED THAN IT WAS BEFORE HE
RESIGNED.

BUT SUCH AN ADDITIONAL MOVE TO THE RIGHT,
WHICH | EXPECT, PALES IN COMPARISON TO THE
RADICAL CHANGE IN DIRECTION THAT SOME
ARE URGING ON THE COURT UNDER THE
BANNER OF NATURAL LAW.
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THUS, WE ARE NOT SEEKING HERE TO LEARN IF
YOU ARE A CONSERVATIVE - WE EXPECT NO
Lml

INSTEAD, WHAT WE MUST FIND OUT IS WHAT
SORT OF NATURAL-LAW PHILOSOPHY YOU
WOULD EMPLOY AS A JUSTICE OF THE SUPREME
COURT,.

FOR THAT COURT IS IN TRANSITION AND IF YOU
ARE CONFIRMED, YOU WILL PLAY A LARGE ROLE
IN DETERMINING WHAT DIRECTION IT WILL TAKE
IN THE FUTURE.

BECAUSE OF YOUR YOUTH, JUDGE THOMAS, YOU
WOULD BE THE FIRST SUPREME COURT JUSTICE
APPROVED BY THIS COMMITTEE WHO WILL
PROBABLY DECIDE MORE CASES IN THE 21ST
CENTURY THAN YOU WILL IN THE 20TH CENTURY.

TO ACKNOWLEDGE THAT FACT ALONE IS TO
RECOQGNIZE THE UNIQUE SIGNIFICANCE OF YOUR
NOMINATION AND THE CARE WITH WHICH THIS
COMMITTEE MUST CONSIDER IT.



IN CLOSING, JUDGE THOMAS, LET ME SAY THAT
THIS COMMITTEE'S OBLIGATION iS TO BE OPEN
AND FAIR.

WE HAVE MANY SERIOUS QUESTIONS TO ASK
YOU, AND (T WILL TAKE TIME TO GET THEM ALL
ANSWERED --

SO ANY TIME YOU NEED A BREAK FOR ANY
REASON, PLEASE LET ME KNOW -~ OUR GOAL IN
THESE HEARINGS IS TO LEARN WHAT YOU
THINK, NOT TO TEST YOUR ENDURANCE.

IN WELCOMING YOU TO THESE HEARINGS, |
WELCOME YOU ALSO TO A DIALOG | BELIEVE
WILL HAVE HISTORIC IMPORTANCE TO THE
SUPREME COURT, TO THE COUNTRY, AND TO
ALL AMERICANS.

WE ARE PLEASED TO HAVE YOU JOIN US IN THAT
GREAT ENDEAVOR.
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OPENING STATEMENT OF HON. STROM THURMOND, A U.8.
SENATOR FROM THE STATE OF SOUTH CARQLINA

Senator THURMOND. Thank you, Mr. Chairman.

Today, the committee begins hearings to consider the nomination
of Judge Clarence Thomas to be an Associate Justice of the Su-
preme Court of the United States.

This makes the Tth nominee to the Supreme Court that this com-
mittee has considered in the past 10 years and, once confirmed,
will be the 106th person to serve as a Justice, as well, I might say,
as the 24th Supreme Court nomination that I have had the oppor-
tunity to review during almost my 37 years in the Senate.

As these hearings begin, we must remain keenly aware that we
face a solemn responsibility. This committee undertakes no greater
responsibility than the review of nominees to the Federal judiciary.

When a nominee is considered for the Supreme Court, our re-
sponsibility is an enhanced one. Those chosen for a seat on our Na-
tion’s highest court occupy a position of great authority, trust, and
power, as this appointment is one of life tenure, without account-
ability by popular election.

Members of the Supreme Court make vitally important decisions
and can only be removed in very limited circumstances. A Supreme
Court Justice must be an individual who understands the responsi-
bility to the people of this Nation, the concept of justice, and the
magnificence of our Constitution.

Mr. Chairman, I have always believed that our Constitution is
the most enduring document ever penned by the hand of man. It
certainly remains the finest, most significant political document
ever conceived. It creates the basic institutions of our National
Government and spells out the powers of these institutions, the
rights of our citizens, and the basic freedoms we all deeply cherish.

At an early age, I developed a deep and abiding respect for this
document which stands as the centerpiece of mankind’'s struggle
for self-determination. The fact that our Constitution has survived
since its adoption in 1787 is a true testament to its remarkabhility.

When a vacancy occurs on the Supreme Court, it is one of the
few times that all three branches of Government are so greatly im-
pacted at the same time. The head of the executive branch, the
President of the United States, elected by the people, chooses a
nominee. This nominee will sit on the highest, most prestigious,
and most powerful Court within our judicial branch. The Senate, as
part of the legislative branch, is called upon to review the nominee
to ensure that he or she is qualified to serve on the most important
court in America.

I believe this process which embraces all three branches of Gov-
ernment signifies the majesty of our system and underscores the
brilliance of our Founding Fathers. Clearly our magnificent Consti-
tution confers tremendous responsibility on the Senate in a vast
number of areas. In the confirmation process, the Senate alone
holds exclusive authority to advise and consent on all judicial
nominations. While the President of the United States has the con-
stitutional authority to appoint judges of the Supreme Court, the
advise and consent role ot the Senate is one of the most important
ones we undertake.
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The Senate has assigned the task of holding hearings and the de-
tailed review of judicial nominees to the Judiciary Committee. It is
a task that this committee has undertaken with a clear awareness
of the importance of our role in the confirmation process. The sig-
nificance of this committee’s role cannot be underestimated. In this
century, no nominee to the Supreme Court has been confirmed by
the full Senate after failing to attain a majority vote of the mem-
bers of this committee.

Mr. Chairman, the role of the Supreme Court in our history has
been vital because the Court has been called upon to solve many
difficult and controversial problems, using its collective intellectual
capacity, precedent, and constitutional interpretation to solve
them. Throughout the course of our Nation’s history, the Court has
been called on to administer justice. As George Washington said,
and I quote, “The administration of justice is the firmest pillar of
good government.” There is every reason to expect that the Court’s
role in the administration of justice will continue to be a major
factor in the future.

For this reason, an individual chosen to serve on the Supreme
Court must be one who possesses outstanding qualities. The impact
of the decisions of the Court requires that a nominee is eminently
qualified to serve.

During my consideration of the previous 23 nominees to the high
Court in my almost 37 years, I have often reflected on the at-
tributes I believe a Supreme Court Justice should possess. As we
again consider a nominee to the Supreme Court, I believe these
special qualities warrant reiterating:

First, unquestioned integrity. A nominee must be honest, abso-
lutely incorruptible, and completely fair.

Second, courage. The courage to decide tough cases according to
the law and the Constitution.

Third, compassion. While the nominee must be firm in his deci-
sions, he should show mercy when appropriate.

Fourth, professional competence. The ability to master the com-
plexity of the law.

Fifth, proper judicial temperament. The self-discipline to base de-
cision on logic, not emotion, and to have respect for lawyers, liti-
gants, and court personnel.

And, sixth, an understanding of the majesty of our system of gov-
ernment. The understanding that only Congress makes the law,
that the Constitution is only changed by amendment, and that all
powers not delegated to the Federal Government are reserved to
the States.

I believe an individual who possesses these qualities will not fail
the cause of justice. As we begin these hearings, there ig every indi-
cation that Judge Thomas possesses the necessary attributes to be
an outstanding member of the Supreme Court.

Mr. Chairman, upon reviewing the decisions Judge Thomas
wrote and in which he participated on the Court of Appeals, I have
concluded that Judge Thomas has exhibited an adherence to the
rule of law and the true principles upon which our Nation was
founded. Without question, the decisions he has written are within
the mainstream of judicial thinking. He has articulated a clear and
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concise understanding of the law and conformance to established
principles of constitutional interpretation.

Some have stated that Judge Thomas has articulated a personal
philosophy of law and constitutional interpretation which would
curtail individual rights. I strongly disagree with those who have
reached that conclusion. In fact, Judge Thomas has stated that he
believes, and I quote, “that equality is the basis for aggressive en-
forcement of civil rights laws and equal opportunity laws designed
to protect individual rights.”

Those are words stated by a person who truly believes in the
civil rights of the individual and a commitment to the principles of
fairness and equality, not a nominee who is out of the mainstream
of judicial interpretation and analysis.

An examination of the professional record of Judge Thomas pro-
vides no valid reason to believe he would seek to diminish the
rights of any American citizen. Judge Thomas acknowledges that
he has been a beneficiary of the diligent work of individuals such
fe_ts Justice Thurgood Marshall and others involved in civil rights ef-
orts.

Mr. Chairman, the issue of judicial philosophy or ideology has
often been raised in relation to recent nominees to the Supreme
Court. Some argue that philosophy should not be considered at all
in the nomination process, while others state that philosophy
should be the sole criteria. It is not appropriate that philosophy
alone—I repeat, alone—should bar a nominee from the Supreme
Court, unless that nominee holds a belief that is contrary to the
fundamental, long-standing principles of cur Nation.

Clearly if a philcsophical litmus test can be applied to defeat a
nominee, then the independence of the Federal judiciary would be
undermined. Judges are not politicians put in place to decide cases
based on the views of a political constituency, but are sworn to
apply constitutional and legal principles to arrive at decisions that
do justice to the parties before them.

The prerogative to choose a nominee to the Supreme Court be-
longs to the President, an individual elected by the people of this
country. The full Senate has the opportunity to review that nomi-
nee who comes to this body with a presumption—and I repeat, with
a presumption—in his favor. To reject a nominee based solely on
ideology is inappropriate. Requiring a nominee to pass an ideologi-
cal litmus test would seriously jeopardize the efficacy and inde-
pendence of the Federal judiciary.

In closing, I believe Judge Thomas is well qualified to serve as a
Justice of our Nation’s highest Court. He possesses the integrity,
intellect, professional competence, and judicial temperament to
make an outstanding Justice. In addition, his personal struggle to
overcome difficult circumstances early in his life is admirable. A
review of his background shows he is a man of immense courage
who has prevailed over many obstacles to attain remarkable suc-
Cess.

Mr. Chairman, the Supreme Ceurt is the final arbiter of our Na-
tion’s most important legal disputes. Its authority is immense. This
immense authority places a great responsibility on each of us as we
begin the thorough review of Judge Thomas to be an Associate Jus-
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tice of that Court. I look forward to a fair hearing, with swift con-
sideration of this nominee by the committee and the full Senate.

Judge Thomas, we welcome you to the committee and look for-
ward to your testimony.

Thank you, Mr. Chairman.

[The prepared statement of Senator Thurmond follows:]
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STATEMENT BY SENATOR STROM THURMOND (R-S.C.) BEFORE THE COMMITTEE
ON THE JUDICIARY REFERENCE CONFIRMATION HEARINGS ON CLARENCE
THOMAS TO BE ASSOCIATE JUSTICE OF THE SUPREME COURT OF¥ THE UNITED
STATES, SR-325, SENATE CAUCUS ROOM, 10:00 A.M., SEPTEMBER 10,

1891.

MR. CHAIRMAN:

Today, the Committee begins hearings to consider the
nomination of Judge Clarence Thomas to be an Aascociate Justice of
the Supreme Court of the United States. This makes the seventh
nominee to the Supreme Court that this Committee has considered
in the past ten years and, once confirmed, will be the 106&th
person to serve as a Jjustice. As well, I might say, it is the
24th Supreme Court nomination that I have had the oppertunity to
review during my almost 37 years in the Senate.

As these hearings begin, we must remain keenly aware that we
face a solemn responsibility. This Committee undertakes no
greater responsibility than the review of nominees to the federal
judiciary. When a nominee Ils considered for the Supreme Court,
our responsibility fs an enhanced cne. Those chosen for a seat
on cur Nation‘s highest court occupy a position of great
authority, trust, and power as this appcintment is one of life
tenure without accountability by popular election. Members of
the Supreme Court make vitally important decisions and can only
be removed in very limited circumstances. A Supreme Court
Justice must be an individual who understands the responsibility
to the people of this Nation, the concept of Justice, and the
magnificence of our Constitution.

Mr, Chairman, I have always believed that our Constitution

is the most enduring document ever penned by the hand of man, and

-1~
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certainly remains the finest, most significant political document
ever conceived. It creates the basic institutions of our
national government and epalls out the powers of these
institutions, the rights of our citizens, and the basic freedoms
we all deeply cherish. At an early age, I developed a deep and
abiding respect for this document which stands as the centerpiece
of mankind‘s struggle for self-determination. The fact that our
Constitution has survived since its adoption in 1787 is a true
testament to its remarkebility.

When a vacancy occurs on the Supreme Court, it is one of the
few times that all three branches of government are so greatly
impacted at the same time. The head of the executive branch, the
President of the United States, elected by the people, chooses a
nominee. This nominee will sit on the highest, most prestigious,
and most powerful Court within our judicial branch. The Senate,
as part of the legislative branch, is called upon to review the
nominee to ensure that he or she is gqualified to serve on the
most important Court in America. I believe this process which
embraces all three branches of government signifies the majesty
of our system and underscores the brilliance of our PFounding
Fathers.

Clearly, our magnificent Constitution confers tremendous
responsibility on the Senate in a vast number of areas. In the
confirmation process, the Senate alone holds exclusive authority
to "advice and consent” on all judicial nominations., While the
President of the United States hasa the constitutional authority
to "appeint...judges of the Supreme Court," the "advice and

-l
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consent role* of the Senate is one of the most important cnes we
undertake. The Senate has assigned the task of holding hearings
and the deta%;ed raeview of judicial nominees to the Judiciary
Committee. It is a task that this Committee has undertaken with
the clear awareness of the importance of our role in the
confirmation process. The significance of this Committee’s role
cannot be understated. In this century, pg nominee to the
Supreme Court has been confirmed by the full Senate after failing
to attain & majority of the votes of members of this Committee.

Nr. Chairman, the role of the Supreme Court in our history
has been vital because the Court has been called upen to solve
many difficult and controversial problems - using its collective
intellectual capacity, precedent, and Constitutjional
interpretation to solve them. Throughout the course of our
Nation‘s history the Court has been called on to administer
Justice. As George Washington said, *The administration of
justice is the firmest pillar of good government." There is
every reason to expect that the Court’s role in the
administration of justice will continue to be a major factor in
the future,

For thls reason, an individual chosen to serve on the
Supreme Court must be one who possesses outstanding qualities.
The impact of the decisions of the Court require that a nominee
ie eminently qualified to serve. During my consideration of the
previous 23 nominees to the high Court in my almost 37 years, I
have often reflected on the attributes I believe a Supreme Court

justice should possess. As we again consider a nominee to the

—3-
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Supreme Court, I believe these special qualities warrant

reiterating:

First =

Unquestioned integrity. A nominee must be

honest, absolutely incorruptiblae, and completely

fair.

Second - Courage. The courage to decide tough cases

Third -

accoxding to the law and the Constitution.
Compassion. While a nominee must be firm in
his decisions, he should show mercy when

appropriate.

Fourth - Professional Competence. The ability to master

Fifth -

Sixth -

the complexity of the law.

Proper Judicial Temperament. The self-discipline
to base decisions on logié, not emotion, and to
have respect for lawyers, litigants, and court
personnel.

An understanding of the majesty of our system

of government. The understanding that only Congress
makes the laws, that the Constitution is only
changed by amendment, and that all powers not
delegated to the federal government are reserved

to the States.

I believe an individual who possesees these qgualities will

not fail the

cause of Justice.

As we bagin these hearings, there is every indication that

Judge Thomas

possesses the neceesary attributes tc be an

-4-
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cutstanding member of the Supreme Court. He was born in
Pinpoint, Georgia, on June 23, 1948, and raised in Savannah by
his grandparents, Myers and Christine Anderson. In his youth,
Judge Thomas overcame difficult economic conditions and excelled
in his studies. He later attended the Immaculate Conception
Seminary for two years before transferring to Holy Cross College.
At Holy Cross, Judge Thomas distinguished himself as a member of
the Honors Program, receiving his undergraduate degree in 1971.
He then attended Yale Law School, one of cur Nation's top law
schools, graduating in 1974.

In addition to his impressive academic background, Judge
Thomas has vast practical experience. Following law schoeol, he
worked for Senator Danforth, then the Attorney General for the
State of Missouri. As an Assistant Attorney General for three
years, Judge Thomas represented the State of Missouri before the
trial courts, appellate courts, and the State Supreme Court on
matters ranging from taxation to criminal law. From 1977-1979,
he worked for the Monsanto Company handling corporate, antitrust,
contract, and government regulation law.

In 1379, Judge Thomas again went to work for Senator
Danforth in Washington, this time as a legislative assistant,
regponsible for enexrgy, environment, federal lands, and public
works issues. President Reagan nominated Judge Thomas to the
position of Assistant Secretary for Civil Rights for the
Department of Education in 198l. He was confirmed by the Senate
for this position. Then, in 1982, President Reagan nominated him
to serve as Chairman of the U.5. Equal Employment Opportunity

-5
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Commisasion where he ably served almost two terms, being confirmed
by the Senate for each term. He was then nominated by President
Bush for a position on the U.S. Court of Appeals for the D.C.
Circuit, called by many the Nation’s second highest court. Since
his confirmation, Judge Thomas has participated in over 140
decisions, writing opinions in areas such as criminal law,
antitrust law and trade regulation, as well as constitutional and
administrative law, Without guestion, Judge Thomas has
distinguished himself on the D.C. Circuit, and has served in an
exemplary capacity as a member of this Court.

Mr. Chairman, upon reviewing the decisions Judge Thomas
wrote and in which he participated on the Court of Appeals, I
have concluded that Judge Thomas has exhibited an adherence to
the rule of law, and the true principles upon which our Nation
was founded. Without question, the decisions he has written are
within the mainstream of judicial thinking. He has articulated a
clear and concise understanding of the law and conformance to
established principles of Constitution interpretations. Some
have stated that Judge Thomas has articulated a perscnal
philosophy of law and constitutional interpretation which would
curtail individual rights. I strongly disagree with those who
have reached that conclusion. In fact, Judge Thomas has stated
that he believes, and I quote, that "equality is the basis for
aggressive enforcement of civil rights laws and egqual opportunity
laws designed to protect individual rights.” Those are words
stated by a person who truly believes in the civil rights of the
individual and a commitment to the principles of fairness and

—6-
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equality, not a naminee who is out of the mainstream of judicial
interpretation and analysis. An examination of the professional
record of Judge Thomas provides no valid reason to believe he
would seek to diminish the rights of any American citizen. Judge
Thomas acknowledges that he has been a beneficiary of the
diligent work of individuals such as Justice Thurgood Marshall
and others involved in civil rights efforts.

Mr. Chairman, the issue of judicial philosophy, or ideology,
has often been raised in relation to recent nominees to the
Supreme Court. Some argue that philosophy should not be
considered at all in the nomination process, while others state
that philosophy should be the sole criteria. It is not
appropriate that philesophy alone should bar a nominee from the
Supreme Court unless that nominee holds a belief that is contrary
tc the fundamental, longstanding principles of our Nation.

Clearly, if a philosophical *“litmus test” can be applied to
defeat a nominee, then the independence of the Federal judiciary
would be undermined. Judges are not politicians put in place to
decide cases based on the views of a political constituency, but
are sworn to apply Constitutional and legal principles to arrive
at decisions that do justice to the parties before them, The
prerogative to choose a nominee to the Supreme Court belongs to
the President -- an individual elected by the people of this
Country. The full Senate has the opportunity to review that
nominee who comes to this Body with a presumpticon in his favor.
To reject a nominee based sclely on ideclogy, is inappropriate.
Requiring a nominee to pass an ideological "litmus test* would

-7-
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ser