
MR. JUSTICE BRENN.AN, concurring: 

I J~in full' ln the Court's opinion in these cases. (1t././p/-

4 write merely to emphasize that the Court 
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has not, asJdissents 
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the potent !al 

a 1 t erna t l ves for pr ot ec t in g the pr iv il e ge wh l ch might be · de-

vised by Congress or the States in the exercise of their 

creative rule-making capacities. Therefore, we cannot ay that 

the Constitution necessarily requires adherence to any particu-

lar solution for the inherent compulsions of the interrogation 

process as it is presently conducted." Ante at p. 29. It ls 
/ I 

"iif. I< · • ,1 f -H I J, . 
certainly true, as J iee-H rr aptly stat~s, that t h e 

rules we have found necessary ln lieu of such creative action 

d/11 ~/. (- CUI?/; /t.c/ A~ J a· A I 1 '! 
tti:ave cpan the ~ossibllity of prevarication by the pollce, 

whether waivers have been 
as to whether warnings have been given or not, or 11Blil0tl\S re-

Through 
celved. Xx Federal Rule of Criminal Procedure 5(a) and the 

exercise of our supervisory authority over federal courts, the 
ft. ~ I(, 4a.t emu 

Court has found it possible t ~escape the "evil potentlalltles" 

of sxatk a contest over such issues In federal criminal prosecu-

tions. 
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See Mallory v. United States, 354 u.s. 449, 456-457Jx. 
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convict i ns in itat e courts. Mt ev.l e 
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~oprSat~y prop~ylactlc means avoiding the dangers of 
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interrogation and at the same time ellminatWit.@. the possibility 

U-v.. ' 7 {"'..1 ~I 
~-s:we-&-P-t'fta-~~~ts between the police and the accused 

MKK~XB:i 
appropriate to note that the voices today raised ln 

/ 
been heard, not only upo his occasion, but on 

// 
in recent rmmo -- whether before or after 

our decision Malloy v Hogan, supra -- when this <Yourt has 

applied and ~e RrlftlkmAmKmcbru!In.t1'ls. sweeping principles 

/ 
t~/prlvil e. See, ~·S•• Culombe v. Connecticut, embodied in 

367 u.s. , 642; Gallegos v . ... Colorado, 370 U.S. 49,55; 
< 

• Washington, 373 U.S. 503, 520. 


	001
	002
	003
	William J. Brennan, Draft of Concurrence, circa May 1966, William J Brennan Papers

