11

National Security
Claims

Those who write about executive privilege sometimes imply that the mere
claim by an administration of “national security” (or “foreign affairs” or
“diplomacy”) is sufficient to establish presidential primacy. In one article,
Saikrishna Prakash writes that “national security considerations strongly bol-
ster the case for an executive privilege....Properly wielded, an executive priv-
ilege could lead to...enhanced [presidential] supervision of foreign affairs....”
Writing for the Court in the Watergate Tapes Case, Chief Justice Burger re-
jected an “absolute, unqualified” presidential privilege of immunity from ju-
dicial process.2 However, in clumsy dicta, he seemed to cede ground if the
President claimed a “need to protect military, diplomatic, or sensitive national
security secrets.”3 If the Court wants to acquiesce to such presidential argu-
ments, it is free to do so. But Congress has no reason to follow in its steps.
The Watergate Tapes Case concerned judicial, not congressional, access to ex-
ecutive branch information.4

In 1973, President Nixon was asked to compare the congressional investi-
gation of Watergate with his earlier inquiry—as a member of Congress—in
the Alger Hiss case. A reporter noted that the Hiss investigation involved “for-
eign affairs” and “possibly security matters,” whereas the pending questioning
of John Dean concerned the Watergate break-in. Should lawmakers have re-
duced access to national security documents? Nixon argued that they needed
greater access: “when a committee of Congress was investigating espionage
against the Government of this country, that committee should have had com-

1. Saikrishna Bangalore Prakash, “A Critical Comment on the Constitutionality of Ex-
ecutive Privilege,” 83 Minn. L. Rev. 1143, 1145 (1999).

2. United States v. Nixon, 418 U.S. 683, 706 (1974).

3. 1d.

4. Afootnote in the Court’s decision makes this distinction clear: “We are not here con-
cerned with...congressional demands for information.” Id. at 712 n.19.
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230 THE POLITICS OF EXECUTIVE PRIVILEGE

plete cooperation from at least the executive branch of the Government in the
form that we asked.” The Watergate investigation, he said, “does not involve
espionage against the United States.” Nixon insisted that Congress “would have
a far greater right and would be on much stronger ground to ask the Gov-
ernment to cooperate in a matter involving espionage against the Government
than in a matter like this involving politics.”>

Unlike the judiciary, Congress has express constitutional powers and duties
in the fields of military affairs and national security. When Congress passed the
Freedom of Information Act (FOIA), requiring executive agencies to make doc-
uments available to the public, it set forth nine exemptions, including matters
that are “(A) specifically authorized under criteria established by an Executive
order to be kept secret in the interest of national defense or foreign policy and
(B) are in fact properly classified pursuant to such Executive order.”¢ Another
exemption: “inter-agency or intra-agency memorandums or letters which
would not be available by law to a party other than an agency in litigation with
the agency.”” Yet another exemption: “records or information compiled for law
enforcement purposes....”8 Those are some of the grounds for denying mem-
bers of the public information from executive agencies. They do not apply to
Congress. FOIA specifically provides that those exemptions do not constitute
“authority to withhold information from Congress.”

Controlling National Security Information

A 1996 memorandum prepared by the Office of Legal Counsel argued that
a congressional enactment “would be unconstitutional if it were interpreted
‘to divest the President of his control over national security information in the
Executive Branch’ by vesting lower-ranking personnel in that Branch with a
‘right’ to furnish such information to a Member of Congress without receiv-
ing official authorization to do so. ”10 OLC based this position on the follow-
ing separation of powers rationale:

Public Papers of the Presidents, 1973, at 211-12.
5 U.S.C. §552(b)(1) (2000).
Id. at §552(b)(5).
Id. at §552(b)(7).
9. Id. at §552(d).

10. Memorandum from Christopher H. Schroeder, Office of Legal Counsel, Depart-
ment of Justice, to Michael J. O’Neil, General Counsel to the Central Intelligence Agency,
November 26, 1996, at 3 (hereafter “OLC Memo”).
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[T]he President’s roles as Commander in Chief, head of the Execu-
tive Branch, and sole organ of the Nation in its external relations re-
quire that he have ultimate and unimpeded authority over the col-
lection, retention and dissemination of intelligence and other national
security information in the Executive Branch. There is no exception
to this principle for those disseminations that would be made to Con-
gress or its Members. In that context, as in all others, the decision
whether to grant access to the information must be made by some-
one who is acting in an official capacity on behalf of the President
and who is ultimately responsible, perhaps through intermediaries,
to the President. The Constitution does not permit Congress to cir-
cumvent these orderly procedures and chain of command—and to
erect an obstacle to the President’s exercise of all executive powers re-
lating to the Nation’s security—by vesting lower-level employees in
the Executive Branch with a supposed “right” to disclose national se-
curity information to Members of Congress (or anyone else) without
the authorization of Executive Branch personnel who derive their au-
thority from the President.!

As explained later in this chapter, OLC’s analysis led to the conclusion that
two congressional statutes—one dating back to 1912, and pending language
in a Senate bill—were unconstitutional. However, the department’s position
relies on faulty generalizations and misconceptions about the President’s roles
as Commander in Chief, head of the Executive Branch, and “sole organ” of
the Nation in its external relations.

Commander in Chief

The Constitution empowers the President to be Commander in Chief, but
that title must be understood in the context of military responsibilities that the
Constitution grants to Congress. Article Il reads: “The President shall be Com-
mander in Chief of the Army and Navy of the United States, and of the Militia
of the several States, when called into the actual Service of the United States.”:2
For the militia, Congress—not the President—does the calling. The Consti-
tution gives to Congress the power to provide “for calling forth the Militia to
execute the Laws of the Union, suppress Insurrections and repel invasions.”13

11. Id. at 4.
12. U.S. Const., art. 1, §2.
13. Id., art. 1, 88, cl. 15.
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An important purpose of the Commander in Chief Clause is to preserve
civilian supremacy. Attorney General Edward Bates explained in 1861 that the
President is made Commander in Chief “not because the President is supposed
to be, or commonly is, in fact, a military man, a man skilled in the art of war
and qualified to marshal a host in the field of battle. No, it is for quite a dif-
ferent reason.” A soldier knows that whatever military victories might occur,
“he is subject to the orders of the civil magistrate, and he and his army are al-
ways ‘subordinate to the civil power. 14

Article | empowers Congress to declare war, raise and support armies, and
make rules for the land and naval forces. The debates at the Philadelphia Con-
vention make clear that the Commander in Chief Clause did not grant the Pres-
ident unilateral, independent power other than the power to “repel sudden at-
tacks.”15 Roger Sherman said the President should be able “to repel and not to
commence war.”16 Taking the country from a state of peace to a state of war
was a deliberative process that required congressional debate and approval.
George Mason told his colleagues that he was for “clogging rather than facili-
tating war.”17 At the Pennsylvania ratifying convention, James Wilson expressed
the prevailing sentiment that the system of checks and balances “will not hurry
us into war; it is calculated to guard against it. It will not be in the power of a
single man, or a single body of men, to involve us in such distress.”18

The framers gave Congress the power to initiate war because they believed
that Presidents, in the search for fame and personal glory, would have a bias
that favored war.1® John Jay warned in Federalist No. 4 that “absolute mon-
archs will often make war when their nations are to get nothing by it, but for
purposes and objects merely personal, such as a thirst for military glory, re-
venge for personal affronts, ambition, or private compacts to aggrandize or
support their particular families or partisans.”20 James Madison made the same
point. Writing in 1793, he called war “the true nurse of executive aggrandize-
ment....In war, the honours and emoluments of office are to be multiplied;
and it is the executive patronage under which they are to be enjoyed. Itis in

14. 10 Op. Att’y Gen. 74, 79 (1861) (emphasis in original).

15. 2 Farrand 318-19.

16. Id. at 318.

17. Id. at 319.

18. 2 The Debates in the Several State Conventions, on the Adoption of the Federal
Constitution 528 (Elliot ed. 1896).

19. William Michael Treanor, “Fame, the Founding, and the Power to Declare War,” 82
Corn. L. Rev. 695 (1997).

20. The Federalist 101 (Benjamin Fletcher Wright ed. 1961).
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war, finally, that laurels are to be gathered; and it is the executive brow they
are to encircle.’2

All three branches understood that the President’s unilateral power in mat-
ters of war is limited to defensive actions. Implied in the power of Congress to
declare war was the President’s power “to repel sudden attacks.”22 For example,
when the Supreme Court upheld Lincoln’s blockade on the rebellious states,
Justice Robert Grier emphasized that the President as Commander in Chief
“has no power to initiate or declare a war against either a foreign nation or a
domestic State.”2® The executive branch took exactly the same position. Dur-
ing oral argument, Richard Henry Dana, Jr., who was representing the Presi-
dent, acknowledged that Lincoln’s actions had nothing to with “the right to ini-
tiate a war, as a voluntary act of sovereignty. That is vested only in Congress.”24

The historical record is replete with examples of Congress relying on the
regular legislative process, including access to national security information
held by the executive branch, to control presidential actions in military af-
fairs.2> There is no evidence from these sources that the Commander in Chief
Clause was intended to deny members of Congress information needed to su-
pervise the executive branch and learn of agency wrongdoing.

Head of the Executive Branch

The framers placed the President at the head of the executive branch to pro-
vide for unity, responsibility, and accountability. No doubt that is an impor-
tant principle for assuring that the President, under Article Il, Section 3, is
positioned to “take Care that the Laws be faithfully executed.” The delegates at
the constitutional convention rejected the idea of a plural executive, prefer-
ring to anchor that responsibility in a single individual. Said John Rutledge:
“A single man would feel the greatest responsibility and administer the pub-
lic affairs best.”26

But placing the President at the head of the executive branch did not re-
move from Congress the power to direct certain executive activities and to gain
access to information needed for the performance of its legislative duties. At
the Convention, Roger Sherman considered the executive “nothing more than

21. 6 The Writings of James Madison 174 (Hunt ed. 1906).
22. 2 Farrand 318-19.

23. The Prize Cases, 67 U.S. 635, 668 (1863).

24. 1d. at 660 (emphasis in original).

25. Louis Fisher, Presidential War Power (1995).

26. 1 Farrand 65.
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ident. In the field of foreign affairs, the Constitution does not give “a large de-
gree of unshared power” either to Congress or to the President.

Justice Stewart offered other broad views about presidential power: “it is
clear to me that it is the constitutional duty of the Executive—as a matter of
sovereign prerogative and not as a matter of law as the courts know law—
through the promulgation and enforcement of executive regulations, to pro-
tect the confidentiality necessary to carry out its responsibilities in the fields
of international relations and national defense.”>5 No one doubts that the Pres-
ident has important duties and prerogatives in protecting confidential infor-
mation. The more difficult question is the degree to which Congress can share
in those duties and prerogatives by enacting restrictive legislation and con-
ducting oversight. On that issue, Stewart’s concurrence provides no answer.

Justice Stewart did acknowledge that the President lacks a monopoly: “This is
not to say that Congress and the courts have no role to play.”¢ And yet he ap-
peared to assign to Congress a narrow, subordinate role: “Undoubtedly Congress
has the power to enact specific and appropriate criminal laws to protect govern-
ment property and preserve government secrets.”>’ In any event, a concurrence
by a Justice has no authoritative value in settling or defining constitutional issues.

Two other points about the Stewart concurrence deserve comment. First, his
overall analysis depends almost entirely on a single case, Curtiss-Wright,5 which
is itself deeply flawed. Second, after stating that presidential power in national
defense and international relations is “largely unchecked by the Legislative and
Judicial branches,”® and that there is “the absence of the governmental checks
and balances present in other areas of our national life,”s he concluded that the
Pentagon documents should be published in the newspapers. Because of what
he believed to be inadequate governmental checks on presidential power, Justice
Stewart declared that “the only effective restraint upon executive policy and power
in the areas of national defense and international affairs may lie in an enlight-
ened citizenry—in an informed and critical public opinion which alone can here
protect the values of democratic government.”¢! It was for that reason that he
supported “an informed and free press” to enlighten the people.t2

55. Id. at 729-30.

56. Id. at 730.

57. 1d.

58. Id. at 727 n.2, 728-29 n.3 (citing United States v. Curtiss-Wright).
59. Id. at 727.

60. Id. at 728.

61. Id.

62. 1d.
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Recent Statutory Changes

Judicial attitudes have become somewhat more emboldened in recent
decades, in part because of congressional legislation. In 1973, the Supreme
Court decided that it had no authority to examine in camera certain doc-
uments regarding a planned underground nuclear test to sift out “nonse-
cret components” for their release.®3 In response, Congress passed legisla-
tion to clearly authorize courts to examine executive records in judges’
chambers as part of a determination of the nine categories of exemptions
in the Freedom of Information Act.%4 The Foreign Intelligence Surveillance
Act of 1978 requires a court order to engage in electronic surveillance
within the United States for purposes of obtaining foreign intelligence in-
formation. A special court, the Foreign Intelligence Surveillance Court
(FISC), is appointed by the Chief Justice to review applications submitted
by government attorneys.®s In 1980, Congress passed the Classified Infor-
mation Procedures Act (CIPA) to establish procedures in court to allow a
judge to screen classified information to determine whether it could be used
during the trial.t6

These statutes bring the courts a long way in terms of attitude, procedures,
and capability in passing judgment on national security matters. Even if
courts were to continue to defer to the President, the same attitude should
not be taken by Congress. Unlike the courts, Congress has explicit duties
under the Constitution to declare war, provide for the common defense, raise
and support armies, and provide and maintain a navy. Legislative expertise
exists in the Armed Services Committees, the defense appropriations sub-
committees, the Budget Committees, the intelligence committees, and other
legislative panels.

Deference by the courts need not mean deference by Congress. Two recent
decisions by the Supreme Court—one in 1988 and the other in 1989—have
been misinterpreted by the executive branch and some scholars to confer an
unwarranted independent authority on the part of the President in foreign af-
fairs and national security.

63. EPA v. Mink, 410 U.S. 73, 81 (1973).

64. 88 Stat. 1562, §4(B) (1974); see H. Rept. No. 1380, 93d Cong., 2d Sess. 8-9, 11-12
(1974).

65. 92 Stat. 1783 (1978).

66. 94 Stat. 2025 (1980).
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Department of the Navy v. Egan (1988)

The OLC memo in 1996 relied in part on Department of the Navy v. Egan to
maximize presidential power.67 However, Egan is fundamentally and solely a
case of statutory construction.6® It has nothing to do with the President’s con-
stitutional authority. The dispute involved the Navy’s denial of a security clear-
ance to Thomas Egan, who worked on the Trident submarine. He was subse-
quently removed. Egan sought review by the Merit Systems Protection Board
(MSPB), but the Supreme Court upheld the Navy’s action by ruling that the
denial of a security clearance is a sensitive discretionary judgment call commit-
ted by law to the executive agency with the necessary expertise for protecting
classified information.® The conflict in this case was within the executive branch
(Navy versus the MSPB), not between Congress and the executive branch.

The focus on statutory questions was evident throughout the case. As the
Justice Department noted in its brief submitted to the Supreme Court: “The
issue in this case is one of statutory construction and ‘at bottom...turns on
congressional intent.””70 The parties were directed to address this question:
“Whether, in the course of reviewing the removal of an employee for failure
to maintain a required security clearance, the Merit Systems Protection Board
is authorized by statute to review the substance of the underlying decision to
deny or revoke the security clearance.”’!

The statutory questions centered on 5 U.S.C. §§7512, 7513, 7532, and 7701.
The Justice Department’s brief analyzed the relevant statutes and their legislative
history and could find no basis for determining that Congress intended the
MSPB to review the merits of security clearance determinations.” The entire oral
argument before the Court on December 2, 1987, was devoted to the meaning
of statutes and what Congress intended by them. At no time did the Justice De-
partment suggest that classified information could be withheld from Congress.

The Court’s deference to the Navy did not cast a shadow over the right of
Congress to sensitive information. The Court decided merely the “narrow

67. OLC Memo, at 6-7.

68. 484 U.S. 518 (1988).

69. Id. at 529-30.

70. U.S. Department of Justice, “Brief for the Petitioner,” Department of the Navy v.
Egan, October Term, 1987, at 22 (citing Clarke v. Securities Industry Ass'n, No. 85-971,
January 14, 1987).

71. 1d. at () (emphasis added).

72. U.S. Department of Justice, “Petition for a Writ of Certiorari to the United States
Court of Appeals for the Federal Circuit,” Department of the Navy v. Thomas E. Egan, Oc-
tober Term, 1986, at 4-5, 13, 15-16, 18.
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question” of whether the MSPB had statutory authority to review the substance
of a decision to deny a security clearance.” Although the Court referred to in-
dependent constitutional powers of the President, including those as Com-
mander in Chief and head of the executive branch,” and noted the President’s
responsibility with regard to foreign policy,’s the case was decided purely on
statutory grounds. In stating that courts “traditionally have been reluctant to
intrude upon the authority of the Executive in military and national security
affairs,” the Court added this key qualification: “unless Congress specifically has
provided otherwise.”7®¢ The Court appears to have borrowed this thought, and
language, from the Justice Department’s brief: “Absent an unambiguous grant
of jurisdiction by Congress, courts have traditionally been reluctant to intrude
upon the authority of the executive in military and national security affairs.”7?
Nothing in the legislative history of the Civil Service Reform Act of 1978
convinced the Court that the MSPB could review, on the merits, an agency’s
security-clearance determination.

During oral argument before the Supreme Court, the Justice Department
and Egan’s attorney, William J. Nold, debated the statutory issues. After the
department completed its presentation, Nold told the Justices “I think that we
start out with the same premise. We start out with the premise that this is a
case that involves statutory interpretation.” Yet Nold remarked on the depart-
ment’s effort to shoehorn in some constitutional qualities: “What they seem
to do in my view is to start building a cloud around the statute. They start
building this cloud and they call it national security, and as their argument
progresses...the cloud gets darker and darker and darker, so that by the time
we get to the end, we can’t see the statute anymore. What we see is this cloud
called national security.”7®

In citing the President’s role as Commander in Chief, the Court stated that
the President’s authority to protect classified information “flows primarily from
this constitutional investment of power in the President and exists quite apart
from any explicit congressional grant.”s® If Congress had never enacted legisla-

73. 484 U.S. at 520.

74. 1d. at 527.

75. 1d. at 529.

76. 1d. at 530 (emphasis added).

77. U.S. Department of Justice, “Brief for the Petitioner,” Department of the Navy v.
Egan, October term, 1987, at 21.

78. 484 U.S. at 531 n.6.

79. Transcript of Oral Argument, December 2, 1987, at 19.

80. 484 U.S. at 527.
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tion regarding classified information, certainly the President could act in the ab-
sence of congressional authority. But if Congress acts by statute, it can narrow
the President’s range of action and the courts then look to congressional policy.

It is helpful to place Egan in the context of Justice Jackson’s three categories
laid out in the Steel Seizure Case of 1952: (1) when the President acts pur-
suant to congressional authority his authority is at its maximum, because it
includes everything that he possesses under the Constitution plus what Con-
gress has delegated to him; (2) when he acts in the absence of congressional
authority he operates in a “zone of twilight” in which he and Congress share
concurrent authority; (3) when he acts against the expressed or implied will
of Congress, his power is at “its lowest ebb.”8! Egan belongs in the middle cat-
egory. The President’s range is broad until Congress enters the zone of twi-
light and exerts its own authority.

The Garfinkel Case

The OLC memo also misinterprets the litigation that led to the Supreme
Court’s decision in American Foreign Service Assn. v. Garfinkel (1989).82 At
various points the memo cites Garfinkel for the proposition that Congress
cannot “divest the President of his control over national security informa-
tion in the Executive Branch by vesting lower-ranking personnel in that
Branch with a ‘right’ to furnish such information to a Member of Congress
without receiving official authorization to do so.”’83 Yet the progression of this
case from district court to the Supreme Court and back to the district court
illustrates how a lower court may exaggerate the national security powers of
the President at the expense of congressional prerogatives. The district court’s
expansive view of executive power was quickly vacated by the Supreme Court.

In 1983, President Reagan directed that all federal employees with access to
classified information sign “nondisclosure agreements” or risk the loss of their
security clearance.84 Congress, concerned about the vagueness of some terms
and the loss of access to information, passed legislation to prohibit the use of
appropriated funds to implement the nondisclosure policy.8 In 1988, District
Court Judge Oliver Gasch held that Congress lacked constitutional authority

81. Youngstown Co. v. Sawyer, 343 U.S. 579, 635-37 (1952).

82. 490 U.S. 153 (1989).

83. OLC Memo, at 3.

84. National Security Decision Directive 84; see Louis Fisher, “Congressional-Execu-
tive Struggles Over Information Secrecy Pledges,” 42 Adm. L. Rev. 89, 90 (1990).

85. 101 Stat. 1329-432, §630 (1987); 102 Stat. 1756, §619 (1988).
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to interfere, by statute, with nondisclosure agreements drafted by the executive
branch to protect the secrecy of classified information.8¢ Among other author-
ities, Judge Gasch relied on Egan and Curtiss-Wright.8” From Egan he extracts
a sentence (“The authority to protect such [national security] information falls
on the President as head of the Executive Branch and as Commander in Chief™)
without acknowledging that Egan was decided on statutory, not constitutional,
grounds.® From Curtiss-Wright he concludes that the “sensitive and compli-
cated role cast for the President as this nation’s emissary in foreign relations re-
quires that congressional intrusion upon the President’s oversight of national
security information be more severely limited than might be required in mat-
ters of purely domestic concern.”

In fact, the issue in Curtiss-Wright was whether Congress could delegate its
powers to the President in the field of foreign relations. The previous year the
Court had struck down the National Industrial Recovery Act because it had
delegated an excessive amount of legislative power to the President in the field
of domestic policy. The question before the Court in Curtiss-Wright was lim-
ited: Could Congress use more general standards when delegating its author-
ity in foreign affairs? The Court held that more general standards were per-
missible because of the changing circumstances that prevail in international
affairs. The issue before the Court was the extent to which Congress could del-
egate its power (embargo authority), not the existence of independent and au-
tonomous powers for the President.

Having mischaracterized both Supreme Court decisions, Judge Gasch con-
cluded that Congress had passed legislation that “impermissibly restricts the
President’s power to fulfill obligations imposed upon him by his express con-
stitutional powers and the role of the Executive in foreign relations.”o

On October 31, 1988, the Supreme Court noted probable jurisdiction in
the Garfinkel case.92 Both the House and the Senate submitted briefs protest-
ing Judge Gasch’s analysis of the President’s power over foreign affairs. Dur-
ing oral argument, after Edwin Kneedler of the Justice Department spoke re-

86. National Federation of Federal Employees v. United States, 688 F.Supp. 671 (D.D.C.
1988).

87. Id. at 676, 684-85.

88. Id. at 685.

89. Id.

90. Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935); Panama Refining
Co. v. Ryan, 293 U.S. 388 (1935).

91. 688 F.Supp. at 685.

92. 488 U.S. 923 (1988).
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peatedly about the President’s constitutional role to control classified infor-
mation, one of the Justices remarked: “But, Mr. Kneedler, I just can't—1 can’t
avoid interrupting you with this thought. The Constitution also gives Con-
gress the power to provide for a navy and for the armed forces, and so forth,
and often classified information is highly relevant to their task.”%3 The attor-
ney for the association challenging Reagan’s nondisclosure policy objected that
Gasch’s decision, “by declaring that the Executive Branch has such sweeping
power, has impeded the kind of accommodation that should take place in this
kind of controversy,” and hoped that the Court “wipes that decision off the
books."94

On April 18, 1989, the Court issued a per curiam order that vacated Judge
Gasch's order and remanded the case for further consideration.® In doing so, the
Court cautioned Judge Gasch to tread with greater caution in expounding on
constitutional matters: “Having thus skirted the statutory question whether the
Executive Branch’s implementation of [Nondisclosure] Forms 189 and 4193 vi-
olated §630, the court proceeded to address appellees’ argument that the lawsuit
should be dismissed because §630 was an unconstitutional interference with the
President’s authority to protect the national security.”% The Court emphasized
that the district court “should not pronounce upon the relative constitutional au-
thority of Congress and the Executive Branch unless it finds it imperative to do
so. Particularly where, as here, a case implicates the fundamental relationship
between the Branches, courts should be extremely careful not to issue unneces-
sary constitutional rulings.”” On remand, Judge Gasch held that the plaintiffs
(American Foreign Service Association and Members of Congress) failed to state
a cause of action for courts to decide.® By dismissing the plaintiff’s complaint
on this ground, Judge Gasch did not address any of the constitutional issues.%®

Settling Executive-Legislative Collisions

In the 1970s and 1980s, Congress and the executive branch clashed re-
peatedly over access to “national security” and “foreign affairs” documents. On

93. Transcript of Oral Argument, March 20, 1989, at 57-58.

94. Id. at 60.

95. American Foreign Service Assn. v. Garfinkel, 490 U.S. 153 (1989).

96. Id. at 158.

97. Id. at 161.

98. American Foreign Service Ass'n Garfinkel, 732 F.Supp. 13 (D.D.C. 1990).
99. Id. at 16.
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each occasion the Justice Department insisted that the documents could not
be shared with a congressional committee. In the end, the administration had
to drop its pretensions to having an exclusive role in determining what to re-
lease to Congress. Federal courts applied the necessary pressure in the first dis-
pute. In two other confrontations, the power of Congress to hold an execu-
tive official in contempt was sufficient leverage to pry loose the documents.

The AT&T Cases

The first dispute began in 1976 when Congressman John Moss and his sub-
committee requested from the American Telephone and Telegraph Co. (AT&T)
information on “national security” wiretaps by the administration. The com-
pany was willing to release the information, but the Justice Department inter-
vened to prevent compliance with the subcommittee subpoena, arguing that
compliance might lead to public disclosure of vital information injurious to
national security. President Ford wrote directly to Congressman Moss: “I have
determined that compliance with the subpoena would involve unacceptable
risks of disclosure of extremely sensitive foreign intelligence and counterintel-
ligence information and would be detrimental to the national defense and for-
eign policy of the United States and damaging to the national security.”100

A district judge decided that if a final determination had to be made about
the need for secrecy and the risk of disclosure, “it should be made by the con-
stituent branch of government to which the primary role in these areas is en-
trusted. In the areas of national security and foreign policy, that role is given to
the Executive.”10! This judicial deference to presidential power was soon over-
turned by the D.C. Circuit. Writing for the appellate court, Judge Harold Lev-
enthal rejected the claim of the Justice Department that the President “retains
ultimate authority to decide what risks to national security are acceptable.”102
The cases cited by the administration “do not establish judicial deference to ex-
ecutive determinations in the area of national security when the result of that
deference would be to impede Congress in exercising its legislative powers.”103

Leventhal urged executive and legislative officials to settle their differences
out of court, pointing out that a “compromise worked out between the
branches is most likely to meet their essential needs and the country’s consti-

100. Timothy S. Robinson, “Judge Halts Hill Probe of Wiretaps,” Washington Post, July
23, 1976, at A12.

101. United States v. AT&T, 419 F.Supp. 454, 461 (D.D.C. 1976).

102. United States v. American Tel. & Tel. Co., 551 F.2d 384, 392 (D.C. Cir. 1976).

103. 1d.
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tutional balance.”1%4 Continued disagreement between the Justice Department
and the subcommittee forced the appellate court to intervene again to give ad-
ditional guidance. Leventhal dismissed the idea that the dispute was a “polit-
ical question” beyond the court’s jurisdiction. When a dispute consists of a
clash of authority between the two branches, “judicial abstention does not lead
to orderly resolution of the dispute,” for neither branch had “final authority
in the area of concern.” In a dispute of this nature, judicial intervention helps
promote the “smooth functioning of government.”105

Advising the parties to resolve their differences by seeking middle-ground
positions, Leventhal noted that the framers, in adopting a Constitution with
general and overlapping provisions, anticipated that “a spirit of dynamic com-
promise would promote resolution of the dispute in the manner most likely
to result in efficient and effective functioning of our governmental system.”106
Each branch “should take cognizance of an implicit constitutional mandate to
seek optimal accommodation through a realistic evaluation of the needs of the
conflicting branches in the particular fact situation.”107 The case was finally
dismissed on December 21, 1978, after the Justice Department and the sub-
committee settled their differences.108

Proceedings against Henry Kissinger

On November 6, 1975, the House Select Committee on Intelligence issued
a subpoena to Henry Kissinger, Secretary of State, commanding him to pro-
vide documents relating to covert actions.109 After he failed to comply with
the subpoena, the committee voted 10 to 2 to cite Kissinger for contempt of
Congress.110 Acting on the advice of the Justice Department, President Ford
invoked executive privilege to keep the material from the committee, arguing
that the documents included “recommendations from previous Secretaries of
State to then Presidents,” jeopardizing the internal decisionmaking process.1t!
A few days later, in a letter to the committee, Ford cautioned that the dispute
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“involves grave matters affecting our conduct of foreign policy and raises ques-
tions which go to the ability of our Republic to govern itself effectively.”112
Under the pressure of the contempt citation, committee members listened to
an NSC aide read verbatim from the documents concerning the covert actions.
Thereafter the committee chairman announced that the White House was in
“substantial compliance” with the subpoena and the planned contempt action
was “moot.”113 This confrontation is discussed in detail in Chapter 6.

The James Watt Episode

The third dispute concerned a decision by Interior Secretary James Watt to
withhold 31 documents from a House subcommittee in 1981. The confronta-
tion quickly escalated to a committee subpoena for the documents and a rec-
ommendation by the Committee on Energy and Commerce that Watt be cited
for contempt. Attorney General Smith advised President Reagan to invoke ex-
ecutive privilege on the ground that all of the documents at issue “are either
necessary and fundamental to the deliberative process presently ongoing in the
Executive Branch or relate to sensitive foreign policy considerations.”114 Foreign
policy? Were the Attorney General and his legal assistants in the Justice Depart-
ment unaware that Congress had a clearly legitimate and constitutionally-based
reason for the information? The dispute with Watt concerned the impact of
Canadian investment and energy policies on American commerce, an issue
clearly within the enumerated constitutional power of Congress to “regulate
Commerce with foreign Nations” and its authority to oversee the particular
statute that established the nation’s policy on foreign investments. The eventual
outcome of this dispute demonstrated that the documents were not, as Smith
argued, privileged. They could have been, and eventually were, shared with the
subcommittee. The details of this dispute are included in Chapter 6.

Charges about Congressional “Leaks”

Members of the executive branch often argue that sensitive, national secu-
rity information should not be shared with Congress because lawmakers are
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Otis Pike, chairman of the House Select Committee on Intelligence.
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likely to leak the documents or intelligence to the public. During the Iran-
Contra hearings in 1987, Col. Oliver North admitted that he participated in
the preparation of statements to Congress that were “erroneous, misleading,
evasive, and wrong,” but defended his conduct because “we have had incred-
ible leaks from discussions with closed committees of Congress.” Such leaks,
he said, placed “American lives at stake.”115

During the hearings, Senator Daniel Inouye (D-Hawaii) reacted sharply to
North’s claim that two U.S. Senators, after being briefed by President Reagan
two hours before an air attack against Libya, had leaked the information to
the press. The premature disclosure, said North, resulted in intense antiair-
craft fire that caused the death of two American pilots.116 Yet officials from the
Reagan administration had been the ones to tip off the media about the im-
minent attack. A week before the bombing, “CBS Evening News” reported:
“Top U.S. officials acknowledge that detailed military contingency plans for
retaliation already exists. Said one source, ‘They involve five targets in
Libya’ 117 Other media outlets, including the Wall Street Journal, the New York
Times, the Washington Post, the Associated Press, and ABC News had been
given a heads-up by administration officials.!18 So public was the planned mil-
itary action “that scores of American reporters had arrived in advance in the
Libyan capital of Tripoli to witness the attack.”119

North himself had been party to leaks of national security information. In
his testimony before the Iran-Contra committee, he spoke about the leak of
details in the capture of terrorists charged with having hijacked the cruise ship
Achille Lauro. He claimed that “a number” of members of Congress had di-
vulged details of the U.S. interception of an Egyptian airliner carrying the sus-
pected terrorists. The disclosure, he said, “very seriously compromised our
intelligence activities.”20 Information on the planned interception had indeed
been leaked to Newsweek. The media is generally loath to identify sources, but
the circumstances in this case convinced the magazine to provide the name:

115. “Iran-Contra Investigation” (100-7, Part 1), joint hearings before the Senate Se-
lect Committee on Secret Military Assistance to Iran and the Nicaraguan Opposition and
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Cong., 1st Sess. 180 (1987).
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“the colonel did not mention that details of the interception, first published
in a Newsweek cover story, were leaked by none other than North himself.’12!

There should be little doubt that congressional leaks, compared to executive
leaks, are infrequent and small in number, and that a congressional leak of sen-
sitive data will result in the removal of the legislator from the committee. The
executive branch leaks more because there are more people with access to more
classified documents. Presidents have long expressed frustration about the del-
uge of leaks from their administrations. Based on this history, John F. Kennedy
spoke frankly and accurately that “the Ship of State is the only ship that leaks
at the top.”122 When President Nixon was furious about leaks, leading to the
creation of a “plumbers” unit and the Watergate affair, the leaks he worried
about came not from Congress but from his own administration.

A recent example of the executive custom of leaking sensitive material
comes from the George W. Bush administration. After 9/11, President Bush
expressed anger about leaks to the news media. In response, he issued a memo
stating that only eight members of Congress could receive classified or sensi-
tive law enforcement information.122 A member of his own party, Senator
Chuck Hagel of Nebraska, remarked: “To put out a public document telling
the world he doesn’t trust the Congress and we leak everything, I’'m not sure
that helps develop unanimity and comradeship.”24 The presidential memo
was so ill-advised and impractical, with regard to the access to classified in-
formation needed by lawmakers and congressional committees, that Bush re-
treated within a few days.1%

Compare this contretemps to the publication in 2002 of Bush at War by
Bob Woodward. Officially, the administration spoke harshly against leaks to
the news media. And yet Woodward was permitted to interview the top exec-
utive officials, including Bush, who formulated the war against Afghanistan.
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More seriously, the administration allowed him access to top secret, secret,
and classified documents. He had neither of the two qualifications required
for such access: clearance, and a “need to know.” No one in the administra-
tion reviewed or censored the manuscript prior to publication. Woodward de-
cided for himself what information to release to the public.126

Congressional Access to
Executive Branch Employees

In 1997, the Intelligence Committees considered legislative language to ex-
pand executive employee access to Congress. A Senate report explained that
current executive branch policies on classified information “could interfere
with [the Senate Intelligence Committee’s] ability to learn of wrongdoing
within the elements over which it has oversight responsibility.”27 In creating
the Intelligence Committees in the 1970s, Congress relied heavily on those
panels to guard the interests of Congress as an institution. To a great degree,
Congress delegated to the committees the responsibility for monitoring and
controlling the intelligence community.

The 1996 OLC memo analyzed the constitutionality of two congressional en-
actments concerning the rights of federal employees to provide information to
Congress: 5 U.S.C. §7211 (Lloyd-LaFollette Act) and Section 625 of the Trea-
sury, Postal Service Appropriations Act for fiscal 1997 (P.L. No. 104-208).128
Both statutory provisions gave executive employees a right to furnish informa-
tion to either House of Congress or to a committee or member thereof.

The Lloyd-LaFollette Act

The OLC memo swept broadly to challenge the constitutionality of the
Lloyd-LaFollette Act, originally enacted in 1912. The statute responded to
presidential efforts to block the flow of information from executive employ-
ees to Congress. For example, President Theodore Roosevelt in 1902 issued a
“gag order” prohibiting employees of the executive department from seeking
to influence legislation “individually or through associations” except through

126. Bob Woodward, Bush at War xii—xiii, 75ff, 101, 117, 119, 184, 197, 228, 246, 268,
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the heads of the departments. Failure to abide by this presidential order could
result in dismissal from government service.12® In 1909, President William
Howard Taft issued another gag order, forbidding any bureau chief or any sub-
ordinate in government to apply to either House of Congress, to any com-
mittee of Congress, or to any member of Congress, for legislation, appropri-
ations, or congressional action of any kind, “except with the consent and
knowledge of the head of the department; nor shall any such person respond
to any request for information from either House of Congress, or any com-
mittee of either House of Congress, or any Member of Congress, except
through, or as authorized by, the head of his department.”130

Through language added to an appropriations bill in 1912, Congress nullified
the gag orders issued by Roosevelt and Taft. The debate on this provision un-
derscores the concern of Congress that the gag orders would put congressional
committees in the position of hearing “only one side of a case”: the views of Cab-
inet officials rather than the rank-and-file members of a department. Members
refused to place the welfare of citizens “in the hands and at the mercy of the
whims of any single individual, whether he is a Cabinet officer or anyone else.”13!
Lawmakers wanted agency employees to express complaints about the conduct
of their supervisors.132 The stated purpose of the legislation was to ensure that
government employees could exercise their constitutional rights to free speech,
to peaceable assembly, and to petition the government for redress of grievances.!33

During House debate, members viewed the gag orders as an effort to pre-
vent Congress “from learning the actual conditions that surrounded the em-
ployees of the service.”134 If agency employees could speak only through the
heads of the departments, “there is no possible way of obtaining information
excepting through the Cabinet officers, and if these officers desire to withhold
information and suppress the truth or to conceal their official acts it is within
their power to do s0.”135 One legislator remarked: “The vast army of Govern-
ment employees have signed no agreement upon entering the service of the
Government to give up the boasted liberty of the American citizens.”136 Even
more explicit was this statement during debate in the Senate:
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Mr. President, it will not do for Congress to permit the executive
branch of this Government to deny to it the sources of information
which ought to be free and open to it, and such an order as this, it
seems to me, belongs in some other country than the United States.137

The language used to nullify the gag orders was added as Section 6 to the
Postal Service Appropriations Act of 1912.138 Section 6, known as the Lloyd-
LaFollette Act, provides a number of procedural safeguards to protect agency
officials from arbitrary dismissals. The final sentence of Section 6 reads: “The
right of persons employed in the civil service of the United States, either indi-
vidually or collectively, to petition Congress, or any Member thereof, or to fur-
nish information to either House of Congress, or to any committee or mem-
ber thereof, shall not be denied or interfered with.” Section 6 was later carried
forward and supplemented by the Civil Service Reform Act of 1978 and codi-
fied as permanent law.13® The conference report on this statute elaborates on
the need for executive employees to disclose information to Congress:

The provision is intended to make clear that by placing limitations
on the kinds of information any employee may publicly disclose with-
out suffering reprisal, there is no intent to limit the information an
employee may provide to Congress or to authorize reprisal against an
employee for providing information to Congress. For example, 18
U.S.C. 1905 prohibits public disclosure of information involving trade
secrets. That statute does not apply to transmittal of such informa-
tion by an agency to Congress. Section 2302(b)(8) of this act would
not protect an employee against reprisal for public disclosure of such
statutorily protected information, but it is not to be inferred that an
employee is similarly unprotected if such disclosure is made to the
appropriate unit of the Congress. Neither title | nor any other provi-
sion of the act should be construed as limiting in any way the rights
of employees to communicate with or testify before Congress.140

As codified in 1978, any interference with the right of executive branch em-
ployees in communicating with Congress becomes an enforceable right along
with other prohibited personnel practices. The U.S. Code now provides that
various qualifications to the provision on prohibited personnel practices “shall
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not be construed to authorize the withholding of information from the Con-
gress or the taking or any personnel action against an employee who discloses
information to the Congress.”14

Whistleblower Protection Act of 1989

Congress supplemented these federal employee protections by enacting leg-
islation in 1989, finding that federal employees who make disclosures de-
scribed in 5 U.S.C. §2302(b)(8) “serve the public interest by assisting in the
elimination of fraud, waste, abuse, and unnecessary Government expendi-
tures,” and that “protecting employees who disclose Government illegality,
waste, and corruption is a major step toward a more effective civil service.”142
Employees may disclose information which they reasonably believe evidences
a violation of any law, rule, or regulation, or constitutes gross mismanage-
ment, a gross waste of funds, an abuse of authority, or a substantial and spe-
cific danger to public health or safety. Such disclosures are permitted unless
“specifically prohibited by law and if such information is not specifically re-
quired by Executive order to be kept secret in the interest of national defense
or the conduct of foreign affairs.”43 In signing the bill, President Bush said
that “a true whistleblower is a public servant of the highest order...[T]hese
dedicated men and women should not be fired or rebuked or suffer financially
for their honesty and good judgment.”144

Congressional Action in 1998

In order to examine the objections raised by OLC, the Senate Select Com-
mittee on Intelligence held two days of hearings in 1998. Professor Peter
Raven-Hansen and | appeared the first day to rebut OLC’s position that the
President has ultimate and unimpeded authority over the collection, reten-
tion, and dissemination of national security information.45 On the second
day of hearings | testified alongside an attorney from OLC.146 Based on those
hearings and its own independent staff analysis, the committee reported leg-
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islation despite claims by the Justice Department that the bill was an uncon-
stitutional invasion of presidential prerogatives. The committee acted unani-
mously, voting 19 to zero to report the measure.14” The bipartisan support for
legislative prerogatives was solid. The Senate report said that the administra-
tion’s “intransigence on this issue compelled the Committee to act.”248 The bill
passed the Senate by a vote of 93 to one.14°

The House Permanent Select Committee on Intelligence, taking a different
approach in drafting the legislation, also rejected the administration’s claim
that the President exercised exclusive control over national security informa-
tion. | testified before the House committee as well.150 Like the Senate, the
House committee dismissed the assertion that the President, as Commander
in Chief, “has ultimate and unimpeded constitutional authority over national
security, or classified, information. Rather, national security is a constitutional
responsibility shared by the executive and legislative branches that proceeds
according to the principles and practices of comity.”15! The two committees
reported and enacted legislation with this language: “national security is a
shared responsibility, requiring joint efforts and mutual respect by Congress
and the President.” The statute further provides that Congress, “as a co-equal
branch of Government, is empowered by the Constitution to serve as a check
on the executive branch; in that capacity, it has a ‘need to know’ of allegations
of wrongdoing within the executive branch, including allegations of wrong-
doing in the Intelligence Community.”152

The text and intent of the Constitution, combined with legislative and ju-
dicial precedents over the past two centuries, provide compelling support for
congressional access to national security information within the executive
branch. Without that information, Congress is unable to fulfill its legislative
duties under Article I of the Constitution, and the political system necessar-
ily moves away from the republican model fashioned by the framers toward
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an executive-centered regime they feared. Part of legislative access depends on
agency employees—the rank-and-file—who are willing to share information
about operations within their agencies. The legislative branch has a legitimate
interest in obtaining information about agency corruption and mismanage-
ment that an administration may want to conceal.

Members of Congress are aware that the executive branch often uses the
label “national security” to avoid embarrassing revelations. Although Solici-
tor General Erwin N. Griswold prepared a brief in 1971 that told the Supreme
Court that publication of the “Pentagon Papers” would pose a “grave and im-
mediate danger to the security of the United States,”153 and advised the Court
during oral argument that the broaching of one of the documents “would be
of extraordinary seriousness to the security of the United States,”254 he later
admitted in 1989 that he had never seen “any trace of a threat to the national
security from the publication” of the Pentagon Papers.1%5 The principal con-
cern of executive officials who classify documents, he said, “is not with na-
tional security, but rather with governmental embarrassment of one sort or
another.’156
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