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POPULAR SOVEREIGNTY.

THE article by JUDGE DoueLAS, in the last September
number of Harper’s Magazine, on “The Dividing Line
between Federal and Local Authority,” and the “Observa-
tions” on it by the Attorney-General of the United States,
have given to the subject renewed and additional interest.
The public mind is now, probably, more than at any prece-
ding period, specially called to consider it as one which
must soon be settled, if the peace of the country is to be
restored and maintained. Participating in this impression,
the writer of these remarks cannot be esteemed obtrusive if
he states his own opinion, and, as briefly as perspicuity will
permit, the reasons on which it rests. This, too, is under-
taken in no party spirit, or through any prejudice, of which
he is aware, to parties or persons. The question itself is of
so much interest, is so closely connected with the contin-
uing quiet and prosperity of the country, that it would be
almost desecration to deal with it with other than national
and patriotic motives. It is hoped that this will be remem-
bered and regarded throughout the discussion. Such cer-
tainly is the wish and design of the writer. Nor will he’
refer, in regard to it, to any inconsistencies into which our
statesmen, past or present, may have fallen. These prove
nothing in support either of the opinion discarded or
adopted. They only serve to subtract from each whatever
* of authority may belong to the name of its author. Nor
do they impeach his integrity. Public virtue by no means
consists of uniform consistency. “The wise man some-
times changes his opinion, the fool never.” Time and
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reflection are generally but misapplied, if they fail to
discern past errors; and honesty does not exist, if, when
discovered, they are not corrected. There are few, either
constitutional “or merely political questions of general
importance, upon which our statesmen have not enter-
tained, and at different times acted upon, different opinions.
The constitutionality and expediency of a protective tariff,
the authority to legislate over internal improvements, the
power to establish a national bank, to prohibit slavery in
the territories, the propriety and policy of bringing execu-
tive influence to bear upon elections, Federal or State, the
removal from office of faithful officers, for conscientiously
maintaining their own political opinions, and the more
modern doctrine of rotation in office, that personal friends
and dependents may be specially provided for, (both not
only pernicious to the public service, but productive of
deep and enduring hostility to the executive himself)) are
all of them instances in which living statesmen, high, too,
in public confidence and station, have, at various periods of
their career, avowed and been governed by antagonistic
views. Charity, at least, should persuade us that, however
mistaken, patriotic, not selfish motives, must have induced
the change. The fact certainly isa fixed historical one, but,
however it diminishes faith in the judgment of such men,
and may seriously affect the authority and fame of their
names, the honor of the country, which in some measure is
bound up in their own, it would be unjust to wound, by
attributing the vascillation to corrupt motives. Nor is it
his purpose to examine with any unkindness, much less
“aspersity of criticism, the “Observations” of the Attorney-
General. These, as well as the article which called them
forth, are characterized by great ability, and, by the friends
of the writers, and of the school to which they now sever-
ally belong, seem to be considered unanswerable. Substan-
tially agreeing with Judge Douglas, no particular reference
will be made to his paper. Nor will the other be especially
noticed, except as may be necessary to explain the writer's
own opinion, and the reasons on which it is founded: and
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this will be done in a manner consistent with the respect
for the Attorney-General, which all who know him even
as slightly as the writer, entertain for his talents, and his
private and public character. It is, however, no departure,
be thinks, from this voluntary and agreeable restraint, to
say, that in this controversy he has illustrated the philo-
sophic truth, that the science of the law does less “to open
and liberalize the mind,” than “to quicken and invigorate
the understanding,” and has also exhibited rather the feel-
ings of a partisan, and personal friend of the President, than
the attributes of the accomplished lawyer. Nor is this latter
weakness to be much wondered at or reproved. It leans,
indeed, to virtue's side. Private attachment, founded in
mutual gratitude, is, no doubt, its cause, and when just, as
in this case it must be, is rather, even in excess, to be hon-
ored than condemned. Nor can these remarks receive any
other consideration than may belong to their intrinsic value.
They will be left to stand or fall by their own strength or
weakness. Whatever adventitious importance, in the judg-
ment of a few, might possibly be imparted to them, if the
name of the writer was ‘given, they will want. It is rea-
son, and not the authority, slight as that would be in this
instance, of an humbie name, to which alone he desires to
appeal. 'With these preliminary. observations he proceeds
to his task. )

The question to be considered is, the power of Congress
to legislate in regard to slave property within a Territory
of the United States, to whose people they have granted
a territorial government clothed with legislative power.
Can they, in advance of such a grant, prohibit or establish
slavery within the Territory, or, after such grant, can they
do either, or protect, by legislation, such property if found
there, against the will of the local government; and if not,
can such government do all or either. These propositions
can be best examined separately.

I.—The power of Congress to prohibit slavery, previous
to its awarding a territorial government. This question
should not be esteemed an open ome, as it was judicially
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settled against the power, by the Supreme Court of the
United States, in the Dred Scott case. The question was
there directly and fully presented. Such was the view
taken by the minority of the Court, as well as by the
majority. The former, as well as the latter, and properly,
elaborately considered it. The case might have been made
to turn on some of the other questions, but there were no
others more clearly before the Court than this. Few cases
ever arise in which there are not found propositions equally
conclusive as to the judgment, but, generally, no Court per-
forms its duty, if it fails to dispose of them all. This is
necessary, to avoid subsequent controversy, not only in the
particular instance where it might well occur, but in like
cases that might thereafter arise. To be certain, so desirable
in every system of jurisprudence, the law should be made
known when the occasion is fairly offered, and the Court
that fails in this particular, not only omits a clear duty, but
does great injustice to the public, as well as to the individ-
ual suitors. The question then being before the Supreme
Court, and decided, binds, constitutionally binds, every cit-
izen, as long as that decision remains unreversed. That the
opinion of the Court was as stated, is clear from the sub-
joined extract. After, as is almost universally admitted, an
able treatment of the very question, and answering all the
grounds upon which the power was placed at the bar, the
Chief Justice concludes in these words: “Upon these con-
siderations, it is the opinion of the Court, that the act of
Congress, which prohibited a citizen from holding and own-
ing property of this kind, (slave property,) in the territory
of the United States, north of the line therein mentioned,
is not warranted by the Constitution, and is therefore void;
and that neither Dred Scott himself, nor any of his family,
ever were free by being carried into this territory, even if
they had been carried there by the owner with the inten-
tion of becoming permanent residents.” ‘
‘With this clear judicial opinion adverse to the power by
a tribunal constituted by the great and patriotic men to
whose wisdom and virtue we are indebted for the countless
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blessings of the Constitution, and for the purpose mainly
of deciding without appeal, constitutional questions—in
order to confine the several departments within their pre-
scribed orbits, and thereby to protect the rights of the
United States, the States, and of the individual ecitizen,
he is guilty, whether he thinks so or not, of libelling the
memory of the great dead, to whom we owe everything
connected with our national renown and unparalleled pros-
perity as a people, and of violating the Constitution, who
refuses obedience to the decision. The Court may review
it if the proposition is again properly presented, and if
so will no doubt again re-affirm it, as they did in the
case involving the constitutionality of the Bank of the
United States, Osgood vs. the U. S. Bank, 9 Wheat—unless,
which Heaven in its mercy forbid, vandalic efforts shall be
successful in maddening the people to strike fatally at this
great ark of our safety, by converting it from what it was
designed to be and has ever been, a steadfast, independent
and fearless, because independent, tribunal, into a partisan
assembly, catching at every popular opinion and fashioning
its judgments to suit the passing whim of the day. Should
such an affliction be visited upon us, the doctrines of the
Dred Scott case will not be the only doctrines of the Court
which will be disregarded and dishonored. It is impossible
to foretell how many constitutional landmarks will be
destroyed, or to predict the calamities that would ensue.
For a time we might live under them, but ultimately they
would bring to an end our very institutions themselves.
Supposing then that the question being thus decided, it is
to be taken that the Congressional power does not exist,
and that this is as clear as if the words quoted from the
decision formed a part of the Constitution itself;—we are
brought to the second proposition.

II—Can Congress prohibit or_ establish slavery after
granting a territorial government. This is also obviously
closed by the same decision. The want of power at the
antecedent period over the subject, is held to be absolute
and not conditional. It is because slave property in the
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territory was not made dependent upon congressional dis-
cretion; the constitution giving, as against Congress at all
times, after as well as before a territorial government, the
right to the citizen to take such property into any territory
of the United States, and enjoy it unmolested by Congress.

The territorial condition remaining, the right continues
to exist as far as Congress is concerned. But in thus hold-
ing, the Court are not to be considered as having decided
that the privilege is given by virtue of any express consti-
tutional provision. Slave property isnot even mentioned by
name in the fugitive or any other clause of the instrument.
We know historically, why it was omitted. The owners of
such property were not then as sensitive as they are now.
The assaults upon the institution and its supporters, which
have been for so many years hurled at both by a body of fren-
zied or knavish citizens of the States in which it ceased to
exist, and that too chiefly by the slaves being sold to the
South, have, as their natural consequence, yet more wedded
them to the institution, and determined them not only at
all hazards to maintain it, but to convinee them that it is vin-
dicated upon social, moral, religious and political grounds;
and the result, at one time regretted by many southern men,
has been to delay indefinitely, if not forever, its abolition in
some of the States. In all human probability, but for these
attacks, Delaware, Maryland, Virginia, Kentucky and pro-
bably Tennessee, would ere this have been without the
institution. Climate, soil and staple productions, as well as
the sentiment of the people, were leading to the change,
when all was frustrated by these irritating, insulting attacks
from without. This unfortunate hostility did not prevail
at the era of the Constitution, and its effects were therefore
unknown. Southern men then advised, and with almost
one voice, against the insertion of the word itself in the
instrument; and the only clauses that were designed to
embrace it are the 1st art., sec. 2, par. 3, and the 4th art.,
sec. 2, par. 3. With the exception of these, no reference
is made to slavery except in the 9th sec. 1st art., which was
designed to arrest its increase by giving to Congress the
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power to arrest the foreign slave trade, in which certainly
no authority can be found to take such property and
hold it in a territory of the United States. If this there-
fore can be done or prohibited, it is equally clear since the
Dred Scott case, that the very right is not to be found in
any clause of the Constitution. It can only be maintained
upon the ground that it is not there prohibited, and not
being prohibited, may be said to be allowed. This propo-
sition is not now examined. It will be hereafter.

IIT.—If there is mo power in Congress to prohibit sla-
very in a Territory, it would seem to be yet more clear that
they possess none to establish it. The received opinion
everywhere, from the date of the Constitution to the present
day, has been that slavery is the creature of positive law.
This law may be otherwise than by statute. Every nation
has a common or unwritten law of its own, and this may
maintain it. But in some mode or other, there must be
special laws for its support, as it has been held that natural
law disclaims it. Property in man may exist, but he is not
by natural law property or the subject of property. Con-
tract may be relied upon, and power resorted to, to create
it, but these of themselves do not establish it, unless sanc-
tioned by the law-making power. And it is now too late
to question the existence of such a power. Such property
has in some form or other in a qualified or absolute sense,
existed in almost every nation in the world, and is clearly
recognized by our revealed religion. It would be as mis-
chievous to examine too nicely into its justice, as to examine
into our title to the country we possess. Such an investiga-
tion as this last would perhaps before a tribunal governed by
purely moral law, result in shaking itto its foundation, as hav-
ing originated in unfair contract or unjustifiable force. Inthe
affairs of men some things are to be esteemed as settled and
unquestionable. Time, that great conservative element in
human society, under the governments of the world, places
certain rights of property beyond the intrusiveness of the
political “Paul Pry” of the day. These are made to stand
undisturbed because of the very antiquity of their origin.
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They are, because they have been. Custom is their law,
“usus efficacissimus rerum omnium magister.” Legitimate
power may deal with them and modify their character, and
in some cases, for the good of the public, abolish them.
But until this is done they remain as steadfast as if they
had their beginning in the purest morality. This being
the case, the power of Congress to establish slavery, must
in direct terms or by necessary or fair implication, be found
in the constitution. The only clause which gives any legis-
lative power at all on the subject, except the fugitive clause,
is the one referred to, the 9th sec. 1st art., and that is not a
power to establish it, but to prohibit its increase. No read-
ing, however latitudinary, can imply from the authority to
prohibit, the authority to establish. And beside this, the
question must be esteemed as settled by the decision in the
Scott case. That judgment evidently treats the entire
subject as beyond the sphere of congressional power ;—that
it is not submitted to the body at all, and is therefore to
depend for its establishment or prohibition upon some other
power.

IV.—If Congress cannot either prohibit or establish it,
can they legislate to protect such property in such a terri-
tory? This question certainly can only be answered
affirmatively, if slavery exists in such & territory “by
virtue of the Constitution of the United States.” If it does
80 exist, 1t is certainly within the power of Congress to
legislate for its protection. But does it so exist? In a
special message by President Buchanan to Congress, he
states that ‘it has been solemnly adjudged by the highest
judicial tribunal known to otir laws, that slavery exists in
Kansas by virtue of the Constitution of the United States.”
But the President evidently misapprehended the opinion to
which he referred. There is no such doctrine to be found
in it either in words or by any fair inference. All that
the Court decided, and as to this point it was the only ques-
tion before them, was that the Constitution did not prohibit
the institution, and that it gave no power to Congress to
prohibit it. The proposition before them was as to the Con-
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gressional power. If they had supposed, as the President
imputes to them, that slavery exists in a territory “by
virtue of the Constitution of the United States,” they
would have been saved all further argument, as, if so
existing, it would clearly be beyond the reach of Congres-
sional power. The President's mistake is in converting
the absence of an authority to prohibit it, which was all
that the Court held into the existence of a right “by
virtue of the Constitution,” to hold unquestioned by ter-
ritorial power, slave property in a territory. The error,
when pointed out, is so obvious, that it must be at once
corrected, to the conviction of the merest dullard. The
. Attorney-General is so dissatisfied with the doctrine, that
he at first defended, with some feeling, the President from
the charge of entertaining it. His defence, to be sure, is
not such as gives the President credit for legal acuteness.
It makes him merely to adopt and not originate it. It is
to be regretted that an equal sensibility to the reputation
of the Court, had not impelled “the Observer” to vindicate
the Court also by showing that they had fallen into no such
blunder. This would certainly have proved that although
in form it was one of adoption: the President was in truth
its real author. But yet justice to the highest tribunal of
our country should be done, whoever may suffer by it.
“The Constitution, (says the Attorney General,) certainly
does not establish slavery in the territories or anywhere
else,” and “nobody in this country ever thought or said.
so;” and yet he complains that the Douglas article does
injustice to Mr. Buchanan in stating that in his message to
Congress he averred ‘that slavery exists in Kansas by
virtue of the Constitution of the United States,” when, what
he did say “was only that the principle had been adjudged
by the highest judicial tribunal known to our laws.” The
Constitution “certainly does no such thing, and nobody
ever thought or said so,” says Mr. Attorney, and yet his
complaint is, that the President was made so to say, when
what he did say was, that the Supreme Court had not only
so thought, but so said, in a solemn judicial opinion. To
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vindicate the President by displaying his ignorance, may
be the only vindication the case admits of, but it does
more credit to the candor of his friend than to the Presi-
dent’s intelligence. But since the “Observations” were pub-
lished, Mr. Attorney, in an Appendix to a new edition,
changes his ground. In this the entire ground of censure of
the course of Judge Douglas for not correctly quoting the
President, is surrendered. It is here said that the President
only stated, that slavery exists in Kansas “by virtue of the
Constitution,” which is not saying that it is by the authority
of the Constitution established there. “We are in the
wrong, (says Mr. Attorney,) if the expression that a thing
exists by virtue of the Constitution, is equivalent to saying
that the Constitution estadlishes it.” Is not this most super-
lative hypocriticism? ‘What is it that is said to exist?
Slavery. Where and how? In the territory, and by vir-
tue of the Constitution. What then takes it there and
retains it there in opposition to congressional or territorial
or other power? The Constitution of the United States.
If s0, 1s it not then there established by the authority which
attends it? No, says Mr. Attorney, it is not established
there by that sanction, but only so exists there. What is
“to establish ?” Lexicographers tell us, “it is to fix unalter-
ably,” and yet, although slavery is in Kansas by virtue of
the Constitution, and is there by the same power fixed
unalterably, it is not established, but only there so exists.
.This may be acute, but it defies ordinary comprehension.
To such it must appear to be but the technicality of a
special pleader pushed to the very verge, at least, of quib-
ling. Certainly it was due to the Supreme Court to suggest
that this distinction and its apparent absurdity are not to
be attributed to them. In truth, the President’s authority
to the contrary notwithstanding, and though this is now
in the Appendix impliedly endorsed by Mr. Attorney, the
Supreme Court never intended to announce the doctrine in
either form of expression. It is altogether an executive
impression and blunder, not less original than erroneous.
But what makes the attempted distinction the more idle is
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what follows, the clause which the Attorney gives of the
message, but which he does not give, but lets the reader to
find as best he may. It is this: “Kansas is therefore at
this moment as much a slave State as Georgia or South
Carolina.” That is to say, the existence of slavery in
Kansas by virtue of the Constitution is fixed, and established
there as it is fixed or established in either of those States.
Is not slavery an established institution in Georgia or South
Carolina? Does it exist there only in contradistinction to
being established? The question is too ridiculous to be
suggested, and it would not be done but for the respect due
to the highest law officer of the government. Authority
has sanctioned many an absurdity, but in this instance it is
so gross as to be beyond its power. “Exists,” as used by
the President, is an equivalent term with “established,” and
no fair mind can read the whole paragraph without con-
cluding that its author designed to express precisely the
same idea. And it is equally clear from the manner in
which the “Observations” treated the subject, that the dis-
tinction maintained in the appendix, was an after thought
to which the Attorney was driven by the exigency of his
controversy. .

Slavery then not being so established, has Congress the
power to protect it by legislation? The negative of this
proposition would seem necessarily to follow from the
principles upon which the case of Scott was decided, if
not from the very terms of the decision. Why is it
that there exists in Congress neither the power to establish
nor prohibit the institution? It is because, in the judg-
ment of the Court, the territorial clause, if applicable to
after acquired territory, as they held it was not, did
not give the power, and because the power to acquire
territory and to hold and govern it, to be implied from the
power to acquire, did not impart it. It was a subject not
within the legitimate scope of either source of authority.
The first did not embrace it at all, and the second could not
by any just or fair implication be made to do so. Such
being the view of the Court, it clearly follows that to legis-
late to protect the institution, is as much beyond the con-
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gressional authority as to legislate to prohibit or establish
it, and consequently all of them are amongst the powers
“reserved to the States respectively, or to the people.”

V.—The remaining and last question I propose to
examine, is: Can the territorial government admit, protect
or exclude slavery at any time during its existence ?

1. It would seem to be an anomaly in our institutions if
these powers do not exist. That slavery, an artificial
instead of a natural condition, should be beyond the reach
of human power, under any form of government, and
should be admitted, protected or excluded in violation of
the wishes of the people with whom it is or is to be, and
in disregard of the wishes of all branches of the govern-
ment, and of all general or local power, is a doctrine so
extraordinary that it almost defies human judgment. No
proof short of demonstration can be given to bring such

. judgment to a satisfactory conclusion in its support; and
when we reflect on the length of time during which this
state of things isto prevail, the doctrine becomes yet more
startling. The territorial government may exist as long as
the will of Congress shall have it exist. Admittance as a
State into the Union, depends on congressional discretion.
No population, however large, or other condition, gives legal
title to such admission. The language is: “New States may
be admitted by Congress into this Union.,” The territorial
State may thus be practically made perpetual, and no power
be found anywhere to put an end to African slavery. What
renders this hypothesis still the more extraordinary is, that
in 1787, when this great charter was adopted, such slavery
even for its peculiar labor, had comparatively but a slight
hold on the public mind, and little if any on the moral
sentiment of the South or North; indeed it is not to exag-
gerate to say that the repugnance to it with Southern states-
men was then much greater than with the statesmen of the
other States. In some of the latter the trade was proving
a fruitful source of pecuniary profit, which they or the peo-
ple were as unwilling to surrender, as the people of Liver-
pool were, at one period, as evidenced by their long continued
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untiring efforts and unceasing zeal to defeat the abolition
of the slave trade, by the English Parliament. It is impos-
sible to believe that such men designed to place this then
almost universally admitted blot beyond the possible reach
of removal. Feeling as they then did, that it was a wrong,
and in every way mischievous, it never could have been
their purpose to perpetuate it. They could not but have
supposed it would be within the reach of some power, and
if not to be found in Congress, as #s now decided, where
else can it be but with the people in whose midst the wrong
isfound. It has however been thought, and this too by gen-
tlemen of unquestionable ability, that the Supreme Court,
in the case so often referred to, has decided that such power
does not reside in a territorial government, This, it is sub-
mitted, is a misconception of the decision. The single
question before the Court in this connection, was, whether
Congress possesses the power to prohibit the introduction
of slave property into a territory. In ruling it adversely,
the Court does not say, or intimate that such property in a
territory, has other safeguards, or that the owner is entitled
to any further protection in its enjoyment, than exists in
regard to other kinds of property. A sentence or two from
the opinion of the Chief Justice will, it is believed, make
this plain.

It had been contended that there was a peculiarity in
slave property, that placed it on a different footing from
other property. For this the laws and usages of other
nations, and the reasoning of statesmen and jurists upon
the relation of master and slave, had been referred to.
These, says the Chief Justice, cannot “enlarge the powers
of the government, or take from the citizens the rights they
have received;” and as “the Constitution recognizes the
right of property of the master in a slave, and makes No

. DISTINCTION BETWEEN THIS DESCRIPTION OF PROPERTY, AND
OTHER PROPERTY owned by a citizen, no tribunal, acting
under the authority.of the United States, whether it be leg-
.islative, executive, or judicial, HAS A RIGHT TO DRAW SUCH
A DISTINCTION, or to deny to it the benefit of the provisions
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and guarantees which have been provided for the protection
of private property against the encroachments of the gov-
ernment;’ and, after referring to the fugitive clause as
expressly “affirming the right of property in a slave,” the
Chief Justice thus concludes: “And no word can be found
in the Constitution WHICH GIVES CONGRESS GREATER POWER
OVER SLAVE PROPERTY, OR WHICH ENTITLES PROPERTY OF
THAT KIND TO LESS PROTECTION THAN PROPERTY OF ANY
OTHER DESCRIPTION.” All therefore, that the Court has
decided, is that slaves are property, as much so as any thing
else that may be owned by man, and that such property is
entitled to the same—not to less or greater—constitutional
guarantees as any other description of property. This
being obviously the doctrine of the Court, it necessarily .
follows, that whatever a constitutional government can do
in regard to any other kind of property, it can do in regard
to this. If any other kind may be excluded, this may be
excluded; if any other kind may be more, or less, or not at
all protected by legislation, the same is true as to this. If
any other, after \its legal introduction, can be, upon public
grounds, excluded or abolished, it is also the case as to this.
It is but sameness, identity of title and protection, which
the Court maintains, not inferior or paramount—thatall stand
on the same footing, liable alike to the same restrictions and
limitations, and entitled to the same guarantees. What is
there in this species of property to exempt it from territo-
rial legislative power? What is there, to make it the pecu-
liar and single duty of such a power to legislate for its
admission or protection? If it be but property, and, as
such, only embraced by constitutional guarantees, it must
share the condition of all other property, and therefore be
subject to the legislative power. If this is not true, the ter-
ritorial State would be almost without laws,—be one of
nature. The peace and prosperity of the people depend upon
laws defining and regulating property. Without such a
power, property itself would be in a great degree out of the
pale of protection. But if the power exists, it must depend
upon those who possess it, how they will, in any particular
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case, exert it, or whether they will exert it at all. These
must rest with their intelligence and sense of duty,—Con-
gress has no power but to recognize the territorial govern-
ment, a power which is theirs for the same reason that
proves the power, in the first instance, to create it. Nor can
it be properly said, that the authority thus contended for
exists upon the assumption that sovereignty “resides with
such a people.” If by sovereignty is here meant an abso-
lute and paramount power over all other power, it certainly
is not possessed. But if it is used in a restricted sense, as
involving only the power to do the things supposed, when
legislative power is granted to them, in relation to their own
internal concerns, subject to the prohibition to be found in
the Constitution, and which, in the language of the Court
in another passage of the opinion, in some instances ‘it
would be more advisable to commit” to them, as being the
most “competent to determine what was best for their own
interests,” then certainly such sovereignty is theirs. And
this, and this only, is the sovereignty contended for by
Judge Douglas in his article in Harper. The Attorney-
General might have saved himself the trouble of searching
the speeches and writings of the Judge, with a view to dis-
prove, upon his own authority, that sovereignty, in its more
comprehensive meaning, did not reside with such people.
The article itself, which was so critically and, no doubt,
with intended fairness observed upon, would have answered
his purpose. The right there asserted was stated as per-
taining “to the people collectively, or as a law-abiding and
peaceful community, and not to the isolated individuals
who may reside upon the public domain in violation of the
law, and such as can only be exercised when there are
inhabitants sufficient to constitute a government, and capable
of possessing its various functions and duties, a fact to be
ascertained and determined by Congress;” and that then it
was a right to be exercised, “subject to the Constitution of
the United States.” That a power, whose very existence
depends on some other authority, and which is to be used
in subordination to admitted paramount control, is not sov-
9 .
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ereign, in the sense imputed by the Attorney-General, is too
obvious to need proof. The whole doctrine of the article
is inconsistent with such an assumption, and the error of
construing it otherwise can only be ascribed to that general
failing, which often is the weakness of a controversial wri-
ter. The power claimed is exclusively that which belongs
to a legislative authority, granted without limitation as to
any particular subject of legislation, and by an authority
which has no congressional jurisdiction to impose a limita-
tion, and which, therefore, knows no restriction, except such
as is common to every other kindred subject. In this
view, and 1in this only, is it a sovereign power, a power, in
the language of the Supreme Court, “to determine what is
best for their own interests,” or in that of Judge Douglas,
that which belongs to a title, “to all the rights, privileges
and immunities of self-government, in respect to their local
concerns and internal polity, subject only to the Constitu-
tion of the United States” Ie who contests these propo-
sitions, or their application to slave property, is bound
to establish that such property has other guarantees,
and is entitled to other rights than belong to other
property. Such a task is beyond the reach of any
conceivable reading of the Constitution, and is, conse-
quently, a hopeless undertaking. At its date the repug-
nance of slavery to the public sentiment of the time, the
general wish for its ultimate extinction, the provision to
arrest, in a few years, its increase, and the absence of any
other special power in relation to it, it may be considered
as clear, that a proposition in the convention to secure it by
other guarantees, than such as were provided for other
property, and, more particularly, with such as would greatly
delay, if not prevent its extinction, would, perhaps, not
have received the support of any member of the body.
Certain it is that no suggestion of the kind was made, and
that this property stands but secured by the provisions
which equally embrace and protcet all other kinds. As
has been seen, this doctrine is not only not inconsistent
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with the opinion of the Supreme Court, but maintained by
its prineiples.

It is now proposed to shew that it has the clearest
congressional, and democratic, and executive sanction.
As to the first, this might be done by an examination
of the compromise of 1850. The terms of that legis-
lation, and the grounds upon which it was supported and
opposed, from its proposal to its consummation, would, it is
submitted, without other proof, establish the fact of such a
sanction. DBut it is sufficient for the purpose to refer to the
ensuing legislation of 1854. The Kansas-Nebraska Act,—
the principles of that Act, as it was passed, and those of the
Senate amendments, proposed and advocated by Judge
Douglas, and his opposition to the antagonistic propositions
offered by the Senators from the States in which slavery
does not prevail, all demonstrate that he, and those who
agreed with him, then claimed for the people of a Territory
the very right for which he now contends,—the right, with-
out other restrictions than the Constitution contains, to leg-
islate concerning slave property, as a concern belonging to
them, during their territorial condition, in like manner as
they could legislate concerning other property. And, what-
ever doubts might then have prevailed, as to the establish-
ment of this right by the principles of the former compro-
mise, it is not for those who concurred with the Judge, and
voted for the passage of the last Act, now to deny that such
Act, as far as such property was involved, but carried out
the doctrine of the former, now to deny that the doctrines
so carried out involve the power, Which the words used in
it clearly include. Nor is it for those who opposed the lat:
ter Act, on the very ground that such would be its effect,
and proposed amendments to avoid it, now to maintain that
such is not its operation. What then is the meaning as to
this question of the Kansas and Nebraska Act? Does it
maintain Judge Douglas’s doctrine? Unless language has
lost its use, and serves only to mislead and delude, no other
meaning can be given to it. Before quoting it, let us see the
state of things existing, when the Act was under consider-
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ation. The admission of slave labor into the Territories,
and the right of Congress to prevent it by particular prohibi-
tion, were agitating the nation. The hopes of those who
with patriotic motives devised the compromise of ’50, were
not fulfilled.

The Territories now to be organized, of Kansas and
Nebraska, again presented the disturbing question. The
consultations in both branches of Congress were warm and
exciting. The advocates of restriction and its opponents
alike, displayed great ability. From day to day, in the
Senate particularly, propositions were offered, presenting in
various forms the views of each. The friends of State
equality, from the States where slavery did not exist, as
well as Southern Senators, and who were equally desirous
of freeing Southern States from this badge of degrading
inferiority, implying disgrace, because imputing injustice
and wrong, zealously labored to effect their object; and
this, in the opinion of almost every Southern member,
would be effected by the last amendments suggested by the
Committee on Territories,” of which Judge Douglas was
chairman, in their report of the 4th of January, 1854.
After stating what they supposed were ‘“the principles
established by the measures of 1850,” and how these had
served to allay agitation, and restore peace and harmony
“to an irritated and distracted people,” they said: “In the
judgment of your committee, those measures were intended
to have a far more comprehensive and enduring effect than
the mere adjustment of the difficulties arising out of the
recent acquisition of Mexican territory. THEY WERE
DESIGNED TO ESTABLISH CERTAIN GREAT PRINCIPLES,
WHICH WOULD NOT ONLY FURNISH ADEQUATE REMEDIES
FOR EXISTING EVILS, BUT, IN ALL TIME TO COME, AVOID
THE PERILS OF A SIMILAR AGITATION, BY WITHDRAWING
THE QUESTION OF SLAVERY FROM THE HALLS OF CoN-
GRESS AND THE POLITICAL ARENA, AND COMMITTING IT TO
THE ARBITRAMENT OF THOSE WHO WERE IMMEDIATELY
INTERESTED IN, AND ALONE RESPONSIBLE FOR, ITS CON-
SEQUENCES. WITH A VIEW OF CONFORMING THEIR ACTION
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TO THE SETTLED POLICY OF THE GOVERNMENT, SANCTIONED
BY THE APPROVING VOICE OF THE AMERICAN PEOPLE,
YOUR COMMITTEE HAVE DEEMED IT THEIR DUTY TO INCOR-
PORATE AND PERPETUATE IN THEIR TERRITORIAL BILL,
'THE PRINCIPLE AND SPIRIT OF THOSE MEASURES;” and the
amendment which was recommended and adopted to accom-
plish this object, with a proviso offered by Mr. Badger,
was in these words:—*That the Constitution and all laws
of the United States, which are not locally inapplicable,
shall have the same forece and effect within the said Terri-
tory as elsewhere within the United States, except the
eighth section of the act preparatory to the admission of
Missouri into the Union, approved March 6th, 1820, waicH
BEING INCONSISTENT WITH THE PRINCIPLE OF NON-INTERVEN-
TION BY CONGRESS, with slavery in the States and Territories,
as recognized by the legislation of 1850, commonly called
‘the Compromise Measures,’ is hereby declared inoperative
and void, IT BEING THE TRUE INTENT AND MEANING OF
THIS ACT, NOT TO LEGISLATE SLAVERY INTO ANY TERRI-
TORY OR STATE, NOR TO EXCLUDE IT THEREFROM, BUT TO
LEAVE THE PEOPLE THEREOF PERFECTLY FREE To FORM
AND REGULATE THEIR DOMESTIC INSTITUTIONS THEIR OWN
WAY, SUBJECT ONLY TO THE CONSTITUTION OF THE UNITED
States, provided that nothing herein contained shall be
construed to revive or put in force any law or regulation
whick may have existed prior to the Act of the 6th of
March, 1820, either protecting, establishing, or abolishing
slavery.” The prohibitory section of the Missouri Act of
the 6th of March, 1820, was for the reason alleged, repealed,
and the principles and motive of the repeal stated to be, to
effect the true intent and meaning of Congress, and which
was declared to be twofold; first, “not themselves to legis-
late slavery into any Territory or State, nor to exclude it
therefrom;” second, to leave the people thereof perfectly free
to regulate their own domestic institutions, in their own way,
subject only to the Constitution of the United States. The
bill as thus amended was passed by the Senate by a vote of
thirty-seven to fourteen, the majority including every South-
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ern Senator present, except Mr. Bell, of Tennessee, and Mr.
Houston, of Texas, and twelve Senators from the other
States; and on the 22d of May, after a long and able dis-
cussion, it was passed by the House, by a vote of one hun-
dred and thirteen to -one hundred, there being in the ma-
jority every Southern member but seven, and most, if not all
of these were opposed to it, not because of the principles con-
tained in the particular amendment quoted, but on other
grounds. Unless words be used, as dicers oaths, to deceive,
and Congress intended by false pretences to delude, is it not
clear that this amendment declared, and sanctions the
doctrine of popular sovereignty as maintained by Judge
Douglas? That doctrine is, that a territorial government
has a right to legislate in relation to their local concerns
and internal polity, subject only to the Constitution of the
United States. The amendment declares its very purpose
to be, “to leave the people thereof (a territory) perfectly
free to form and regulate their domestic institutions in their
own way, subject only to the Constitution of the United
States;” and this purpose was especially avowed in regard
to slave property. Such property indeed gave rise to the
very agitation which it was the object of Congress to ter-:
minate. That alone constituted the danger in which the
country was supposed to be, and consequently the principle
was the more particularly prepared to meet that danger.
It was decided to leave the people perfectly free to regulate
it as a domestic institution of their own, in their own way.
It declares, first, what is not the intent and meaning of the
act: “Itis not to legislate slavery into any State or Terri-
tory, nor to exclude it;” secondly, what was its intent: To
leave it as a domestic institution to the people, to be settled
in their own way, with no other restriction than the Consti-
tution of the United States may impose.

One or the other of these two conclusions is inevitable.
That if Congress believed they had the power themselves to
legislate upon the subject, they thought it wiser to surren-
der it to the people of the Territory, or that they believed
that they had not the power, and declared it to be in the
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people, so as to settle all doubts as to the right of the latter
to exercise it. The power which, upon either hypothesis,
they refused to exert, was to legislate slavery into any Ter-
ritory or State, or to exclude it therefrom; and that which
they declared to be in the people, was the power “to legis-
late slavery into or exclude it from such Territory or State.”
It will be seen, too, that in this regard, the people of a Ter-
ritory are placed in the same condition with the people of a
State, and that the power in question is not more disclaimed
as to the latter, than as to the former, and that the power
left to each, is left in the same terms and to the same
extent. Whatever, therefore, under this act, the people of
a State can do, the people of a Territory can do,—the sole
limitation upon the authority of either is declared to be in
the Constitution of the United States. What is the extent
of such limitation? Taking private property for public
use without compensation, or the implied one of prohibit-
ing the ingress into the Territory of private property? Is
either more applicable to an’ organized Territorial govern-
ment than to a State? Is private property appropriated to
public use by laws abolishing slavery, or prohibiting the
right to bring such property into either? Certainly not,—
such legislation is to be found, to a greater or less extent, in
almost every State in the Union, and no one has had the
temerity to call it in doubt. This was, of course, known to
Congress in '564, and they could not, therefore, have imag-
ined that the validity of such legislation could be ques-
tioned on any such constitutional ground. They thought that
slavery was a domestic institution, merely depending, for
its existence or exclusion, upon the legislative will of those
with whom it was, or was to be domiciled. They, there-
fore, not only did not except it from the will of the people,
who were to be left “perfectly free to form and regulate”
their domestic concerns “in their own way,” but, in lan-
guage so unambiguous as to admit of but one interpreta-
tion, it was evidently that very institution which induced
them to declare this principle of popular sovereignty. This
view, if possible, becomes the more apparent, when we
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consider the object and effect of the Badger proviso. The
Territory to be organized was slave territory when admitted
into the United States. Such property was then known to
the laws of France and Spain, and had been for years, and
was held within the territory at the time of cession. If
Congress had the power to pass the 8th section of the act of
the 6th of March, 1820, (the Missouri Compromise,) such laws
were by that section repealed, and the entire territory
north of the preseribed line, thereby permanently devoted
to free labor, whatever might be the wishes of its people.
This, of course, would not have left them “perfectly free to
form and regulate that” domestic institution *in their own
way,” and it was therefore necessary, in order to consum-
mate the policy of the act, to annul the restriction, and this
was expressly done by the amendment of the Committee.
But Mr. Badger, an acute and able lawyer, as well as an
enlarged and conservative statesman, saw, or thought he
saw, that some further provision was necessary to attain the
object. He, evidently, supposed that it might thereafter,
upon a principle known to the books, be contended that the
repeal of the restrictive section, without more, would but
revive the laws of the country, whatever these were at the
date of the enactment of that section, and thus revive the
agitation which the majority were so anxious to extinguish
forever. To guard against this, he proposed his proviso,
declaring “that nothing herein contained should be con-
strued to revive or put in force any laws or regulations,
which may have existed prior to the act of the 6th of
March, 1820, either protecting, establishing, or abolishing
slavery,” and it was adopted by a vote of thirty-five to six.
Every Senator from the free States, except Gov. Dodge, of
‘Wisconsin, voting in the affirmative, and but five Senators
from the slave States in the negative, and these were Messrs.
Apams and BrowN, of Mississippi, JOHNSON and SEBAs-
TIAN, of ARKANSAS, and Rusk, of TExAs. The purpose of
this amendment, its sole purpose, was to submit the very
question of domestic slavery to the people of the Territory,
untrammeled, as a domestic institution of their own, which
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Congress was either without the power to control, or was
resolved not to control. It was to be theirs, to be disposed
of “in their own way,” as the same is disposed of by the
people of a State; that is to say, it was for them “to legis-
late it into, or exclude it” from, their Territory. All ante-
cedent laws existing before that of 1820, inconsistent with
such a right and power, were, by the proviso, repealed, as,
by the original amendment, was repealed the interfering
section of that Act. It was esteemed to be not only their
true policy, but to be as just as it was true, to leave the
question to the Territorial people, and to leave open for
emigration the Territory to every citizen of the United
States, without being subject, in regard to slavery, or any
other domestic institution, to congressional mastery, but
only to that authority which, in the language of President
Buchanan, in his letter of acceptance, hereafter more par-
ticularly quoted, is “derived from the original and pure
fountains of legitimate political power, the will of the
majority.” It is manifest, that neither the mover of the
amendment, nor any member of either House, then supposed
that the Constitution would either establish, or cause to
exist, or protect, or prohibit slavery in the Territory, if the
local laws prohibiting or authorizing it, which prevailed at
the date of the cession to the United States, were revived.
If such an opinion was then entertained, the amendment, in
its body as well as the proviso, would have been merely idle
and nugatory legislation. Since, if that was the case; the law
neither could give nor take away the constitutional right to
move and hold slaves in the Territory. It was, on the con-
trary, the design to submit that right to the judgment alone
of the Territorial government, and, with that object, to
remove all possible objection to its exercise, by annulling’
the entire local law regarding it, whatever that might be,
whether to be found in the Act of 1820, or in the antece-
dent laws of France and Spain.

But if there can be no legislation by the territory, what
law is to regulate the rights and to furnish the remedies?
Are these to be as various as are the laws of the several
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States from which the property was taken? Are the rights
to hold and dispose of such or any other property, to
depend on such laws? Then, an emigrant from one State
might sell each slave single, whilst one from another could
not sell at all, or sell if the sale separated man and wife,
parent and child. In one case slaves would be liable to
execution for debt in the life time of the owner, or to
sale at his death, for payment of his debts or distribution,
and in the other not. In one they would be subject to a
judgment lien, in the other not. In one the children of a
slave mother might belong to her owner, in the other not.
In one they might be free, in the other not. In one trover
might be the remedy, in the other not. In one resistance
by the slave to the owner might be punished with death,
in the other not. In the one the mode of feeding, clothing
and working might be prescribed, in the other not. In the
one color might be presumptive evidence of slavery, in the
other not. In the one slaves might be considered as real
estate, and so to be disposed of, during life or at death, in
the other not. And what is true as to this species of pro-
perty, is true of all. Its title may originate in the State
whence it came, but its regulation, its continuance and its
protection must depend upon the laws of the place where it
is. When there exist in such a place a legitimate legisla-
tive power, unrestricted except by the Constitution of the
United States or a State Constitution, it is subject to such
power. - Being property as long as the Territorial existence
remains, it cannot be confiscated or appropriated to public
use without compensation. Nor is there in Judge Douglas’s
paper a word, fairly considered, tending towards a different
doctrine. The introduction, in the future, of slavery int

the Territory, may be prohibited. But this is not publi%
appropriation of private property. It is not denied tha

this can be done by State power, although beside the prohi-
bition in the Constitution of the general government, there
is a like onme, it is believed, in the Constitution of every
State. Why then, as must be admitted, is it in that case
legitimate? Because it is a fit subject of legislative power,
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and is not within the words or object of such a prohibition.
The same thing is equally true of every other species of
property. Gambling may be authorized, and its imple-
ments, its cards and its dice, be property in a State. Can'
these be taken to an organized territory and there held and
used in defiance of its legislative power? Polygamy may
be legal in a State, there bema nothing in the Constitution
of the United States against it, and the issue of each mar-
riage, legitimate; can the husband take his two or more
wives into such a Territory, and there live with them all,
and his children there be legitimate heirs to his estate
in equal defiance of its legislative power, and the pub-
lic sentiment of its people? Lotteries are lawful now
in some States, and may be made so in all, should
the promptings of a just and moral policy, now so gen-
eral, cease to prevail. Can the dealer take into such a
Territory the emblems of his trade, property, where he
emigrates from, and vend them in defiance of Territo-
rial power, and the almost unanimous wish of its people?
In some States a dog may be property, in some not. Ilas
the emigrant from New York, where it has recently been
judicially decided that a dog is property, the envied consti-
tutional privilege to take with him his dumb companion
and friend and servant, and' to enjoy his society and the
fruits of his labor, not only unquestioned by Territorial
power, legislative, executive or judicial, but with the duty
of each and all to protect him? and has the emigrant from
South Carolina, where such property may not be recorrmzed
no such right? If there be such a disparaging and unjust
distinction, it is almost & just cause for rebellion. But if
the dactrine be sound, how is it practically to operate?
The laws of the several States are often, and may even be
on the same subject, conflicting. This conflict must give
rise in the Territory to constant controversy incapable of
judicial adjustment, if but the one law is observed. What
is to be done? ' Can any peaceful results be attained?
Certainly not, if both laws are to be equally regarded, and
what then is inevitable—confusion and violence; and then
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too what a singular appearance would an edition of their
statutes and common law present; what a heterogeneous
mass its contents. Its title would be, the statutes and
other law of the Territory; open it and you find statutes
of Massachusetts and of Georgia, of Pennsylvania and of
Mississippi, and of the common law of each, with a head
note that these apply respectively only to the citizens who
have emigrated from such State. That he is still, and must
remain not only against the will of the Territorial govern-
ment, but his own, as to all his rights and obligations, a
citizen of Massachusetts or Georgia, Pennsylvania or Mis-
sissippi, until the period shall arrive when all will be
merged into one people, to be governed by the laws of
their own adoption, through the necromancy of a State
Constitution, the only remedy for the inconsistencies, the
absurdities, and the paralyzing effects of the doctrine that
Territorial legislative power has, if any, a most limited
sphere for its operation. In fact the more the principle is
examined, the more untenable, if not absurd, it appears.

Will any man with any regard to his reputation, whether
he has mastered the primer of political science, or not,
answer these enquiries in the affirmative? If such a one
is to be found, he can point to no other dialectics as the
source of his error and his apology, than those of the
Attorney-General. In a word, the whole question resolves
itself into this:—What is legislative power? What are its
legitimate objects? If property, its existence, its regula-
tions and its uses, and its protection by law, subject only
to such constitutional limitations as may exist, is not, then
is it divested not only of one but of its chief elements, its,
very life blood. It can then deal only with man, his
physical efforts, his mere animal capacities, and bardly at
all with his moral nature and its obligations, and not at
all where these involve property and its application.

The Attorney-General, in his Appendix, tells us that “no
one who has mastered the primer of political science,”
will deny that a government unrestrained and unchecked
by any constitutional prohibition, has “the power to con-



29

fiscate private property, even without compensation to the
owner.” That this power can only be obviated by limita-
tion, and that this is accordingly done in the Constitution
of the United States, and in every State Constitution. Is
this so? If it be, the present writer has not mastered the
primer. Are there no great principles of justice which lay
at the foundation of every form of society, and fashion and
control it without express incorporation, into its organic
law? = And if there be, is it not one of them that private
property cannot be taken for public use, without compen-
sation? Such principles may be violated. Property may
be confiscated, and persons too imprisoned and executed
without cause, in the mere gratification of a tyrannical
will.  Ex post facto laws may be enacted and enforced, and
acts declared a crime, which in the eye of man and of God
were not only not criminal, but laudable when they
occurred. DBut are these justified? There may be no
physical power to resist them, but are they on that account,
in human or divine judgment, legal? Are they not
restrained by a voice which in the eye of civilization is
mightier than armies, the voice of justice issuing from the
“bosom of God,” to preserve ‘“the harmony of the world.”
Could then such acts be perpetrated without redress, had
there been no such prohibition in the Constitutions of the
several States, and of the general government. Chief
Justice Marshall, who, Mr. Attorney perhaps will admit,
had at least mastered the “primer of political science,” in
the case of Fletcher and Prate, 6 Cra., speaking too for the
whole court, his co-students of the same primer, says:—“It
may well be doubted whether the nature of government
and society does not prescribe some limits to a legislative
power, and if any be prescribed, where are they to be
found, if the property of an individual fairly and honestly
acquired, may be seized without compensation.”

The historical reference too, of Mr. Attorney, it is sub-
mitted, he clearly misapprehends. “Great charters, bills
of rights and constitutions to limit the sovereignty” of the
governments under which our Saxon ancestors lived and
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suffered, were obtained because the title to them was to be
found “in the nature of society and civil government.”
In the judgment of all after times, and of the great and
good men of the day, it was on this ground, that the labors,
plans and battles of our English ancestry, “during seven
hundred years,” commended them to just approval and
admiration. It is because sovereignty is not “in its nature
irresponsible and absolute,” that the money and blood spent
to restrain it, were vindicated in the eyes of a civilized and
enlightened world. To consider the example otherwise,
and as teaching the lesson which Mr. Attorney reads us, is
to bring to its application rather the logic and philosophy
which belong to a plodder in special pleas, than the
enlarged and liberal views which attend the researches of
the historical student and statesman. The great charter
and bill of rights were claimed and acquired because the
principles of political and civil freedom contained in them,
were our ancestors’ before and independent of such recog-
nition. These date not from charters and bills of rights,
but from ‘“the nature of society and of government.” In
this latter they are inherent as the birth-right of the social
man. '

But if in this age of the world, such a doctrine could
exist anywhere, can it prevail with us? Our institutions
are redolent of freedom. TFor freedom, our_ancestors,
during seven years of trial, fought, bled and died. It was
her teachings that inspired and ‘supported them during
their fearful struggle. By them, no sovereignty was recog-
nized in any form of government that might be adopted,
which could legitimately act on property or persons with-
out the restraint of these just principles of justice and
society, in which alone society can be enjoyed or
tolerated. These they well knew must be the implied
conditions of all social power, and as effectual to limit and
restrict it as if in words repeated again and again, in its
particular constitution. If this be not so, they also were
not “masters of the primer of political science.” In such
company it is pleasant to err, even though the error shocks
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the learning and profound researches of a high law officer,
who, his friends imagine, has traversed the whole of the circle
of the science, and sounded its depths as well as its shadows.

It has also democratic sanction, and in a form and under
circumstances that no member of the party loyal to his
faith, and no member of the present administration, can
consistently repudiate. That party, by its National Con-
vention, held in Cincinnati, in 1856, by the unanimous vote
of the members from every one of the States, declared:

“The American Democracy recognize and adopt the principles contained
in the organic laws establishing the Territories of Kansas and Nebraska,
ag embodying the only sound and safe solution of the ‘slavery question,’
upon which the great national idea of the people of this whole country can
repose in its determined conservatism of the Union—non-intervention by
Congress with slavery in State and Terrilory, or in the District of Colum-
bia.

“That this was the basis of the Compromises of 1850, confirmed by both
the Democratic and Whig parties in National Conventions—ratified by
the people in the election of 1852—and rightly applied to the organization
of the Territories in 1854; That by the uniform application of this Demo-
cratic principle to the organization of Territories, and to the admission of
new States, with or without domestic slavery, as they may elect, the equal
rights of all will be preserved intact—the original compacts of the Con-
stitution maintained inviolate—and the perpetuity and expansion of this
Union insured to its utmost capacity of embracing in peace and harmony
any future American State that may be constituted or annexed with a
republican form of government.”

Can it be said, that they merely meant that slavery might

-be introduced or excluded by the people of a Territory,
when assembled to form a State government, when no one
ever doubted that power, and that, to such time, it was to

.exist there by virtue of the Constitution of the United
States, not only entirely exempt from their control, but
with an obligation, on their part, to protect it by legisla-
tion? Was that the democratic “principle in the organiza-
tion of Territories,” which they designed to approve? Was
that the only sound and safe solution of the slavery ques-
tion, upon which the great national idea of the whole coun-
try can repose, in its determined conservation of the Union,
“non-intervention by CoNGRESS with slavery in State and
Territory, or in the District of Columbia?” Did the dele-



32

gates from the free States suppose that, that only was the
meaning of their declaration,—that slavery is to exist in
each Territory, notwithstanding the political or conscien-
tious repugnance of the people? Was that the feast to
which they had been invited, and to which they invited
their constituents? Was that, in the honest judgment of
the Convention, the panacea whose wisdom and result were
attested not less by its “salutary and beneficial effects in
allaying sectional agitation, and restoring peace and har-
mony to an irritated and distracted people, than by the cor-
dial and almost unanimous approbation with which it has
been received and sanctioned by the whole country,” “that
slavery exists in Kansas by virtue of the Constitution of the
United States, and that Kansas is, at this moment, as much
a slave State as Georgia or South Carolina?” Imagine a
delegate crazed enough to have proposed, as an amendment
to the approved doctrine, “non-intervention by Congress
with slavery in State or Territory, or in the District of
Columbia,” this proviso as a reason for non-intervention,
“that Kansas and Nebraska, by virtue of the Constitution
of the United States, are now” as much slave States as
Georgia or South Carolina. How, think you, would it have
been treated, and how many votes, South or North, would
it have commanded? Would not every corner of the Hall
have resounded with a unanimous and indignant negative?
And yet, by a monstrous perversion, portions of the party,
and the Attorney-General, now endeavor to attribute to the
Convention that very meaning. Had this been then avowed,
how many votes in the free States would have heen cast for
the nominee of the Convention? Isany man wild enough
to believe that he would have received the vote even of the
State of his nativity, his ever-constant admirer and sup-
porter? As it was, the declaration of congressional non-
intervention which he endorsed, though complied with the
clear avowal of it, in the sense contended for by Judge
Douglas, of “popular sovereignty,” nearly cost him her sup-
port, and yet more endangered his success in the other free
States, where there prevailed for him no particular regard
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or admiration. His hopes, and those of the democracy, as
it was, were nearly shipwrecked; how utter and enduring
would have been the disaster, had -the Convention, or had
he, in his letter of acceptance, declared that, by the prin-
ciples of his party, as thus authoritatively announced,
“slavery existed in Kansas, and that it was as much a slave
State as Georgia or South Carolinal” As it was, compara-
tively a mere youth, with no reputation as a statesman, with
no public service to have enabled him to become one, with
no hold, in any State, upon the popular heart, and with no
particular claims upon public confidence, was near winning
the prize of the contest. What contest would it have been,
if the doctrine now attributed to the Convention, and, under
gross misapprehension, afterwards proclaimed by the Presi-
dent, upon the authority of the Supreme Court of the
United States, and as right in itself, and now endorsed
by his Attorney-General, had been then declared? It would
hardly have merited the name of a.contest. The majority
for Col. Fremont, it is no exaggeration to say, would have
been larger than was ever given in any former serious strug-
gle. If this be so, and what fair man will deny it, how
unjust to those who supported Mr. Buchanan, how abusive
of the confidence which they reposed in the fair dealing
and frankness of himself and of the Convention in regard
to this very slavery question, now that the victory is won,
to be told by him and his law officer that they had been
deluded, that the language of the Convention, and his own,
did not mean what every unsuspecting and intelligent man
throughout the canvass was known to have attributed to it,
but that it had another, and a totally different, though care-
fully concealed, meaning, which, had if been apparent or
disclosed, would have been almost universally disapproved
of by them. ‘What sorry return for consistent, zealous and
persevering efforts to elevate the incumbent to the highest
and most dignified office known to man!

Third: The executive sanction to the doctrine of Judge
Douglas, proposed to be shewn, (and which has been in
part anticipated,) is as obvious as the Congressional and

3 :
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convention or party sanction. 1. The approval of the act
of 1854, by President Pierce, evidences his sanction, nor
as far as the writer knows, does that distinguished states-
man now, nor has he at any'time stated that his interpre-
tation was not its popular and received one, and certainly,
as has been shown, that was the sense in which it was
considered by the subsequent national convention. Dut
beside his approval of the act, his opinion of its principle
is more distinctly given in his special message to Con-
gress, of the 24th January, 1856, relating to Kansas. e
there says: “The Act to organize the Territories of
Nebraska and Kansas, was a manifestation of the legislative
opinton of Congress on two general points of constitutional con-
struction.” The first has no bearing on the present discussion,
but the second was said to be, “that the inhabitants of any
such Territory, considered as an inchoate State, are entitled, in
the exercise of self-government, to decide for themselves WHAT
SHALL BE THEIR OWN DOMESTIC INSTITUTIONS, subject only to
the Constitution, and the laws enacted by Congress under 4t, and
the power of the existing States to decide, according to the
provisions and principles of the Constitution, at what time
the Territory shall be received, as a State, into the Union.”
Can the most refined ingenuity construe this as meaning
any thing else than the very doctrine of Judge Douglas,
which the Attorney-General is now, with more zeal and
ingenuity than true regard for the reputation of Presi-
dent Pierce, assailing? One of the only two limitations
to which alone, the President says, the power of a Terri-
torial people is subject, demonstrates that it is to be exer-
cised during the Territorial condition, and during that
condition alone. Congress is to decide at what time the Ter-
ritory is to be a State of the Union, and for all the time pre-
vious to such decision, says Mr. Pierce, if his words have
any meaning, the Territorial people are considered as
‘an INCHOATE STATE, and entitled, in the exertion of self-
government, to determine for themselves what shall be their
own domestic institutions. The particular institution,
indeed the only one, that led to the legislation, it is to be
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remembered, was domestic slavery, and upon this, says
the President, Congress had given the people the power
to “determine for themselves as a right,” in the exercise
© of self-government, “belonging to them as an inchoate
State,” and, because of such State's existence, consequently,
from its origin to its extinction. The principle which
he is said to have then intended, is, that the power is
possessed only when such a people meet in Convention
to establish a Constitution, in order to be admitted as a
State into the Union. If this be so, it is clear that the
President was opposing a mere figment of his own brain.
‘Who, either wise man or fool, ever imagined that such a
power as that did not exist? A State Constitution neces-
sarily implies State sovereign power, and such power, and
for the very reason that it is State power, includes the
power to deal as it sees fit with slavery or any other domes-
tic institution. Such was not the question which was then
troubling the public mind. It was the one which, in this
particular, the Territorial condition presented, and upon
that question, if the President designed what he said in his
message of January, 1856, if he designed sincerely then to
express his real opinion, it was that the “constitutional
construction” evidenced by “the legislative opinion of
Congress” in the Kansas and Nebraska Act; was, that
upon this question of domestic slavery, the right and
power of a Territorial people were the same with the
right and power of the people of a State. 2. Of Mr.
Buchanan’s sanction, his letter of acceptance of the 16th of
June, 1856, furnishes conclusive evidence. After alluding
to the agitation by which the question “of domestic sla-
very” had too long distracted and divided “the people,”
and stating that it seemed to be “directed chiefly to the
Territories,” and anticipating that it was “ rapidly approach-
ing a finality,” he says: “ The recent legislation of Congress
respecting domestic slavery, derived as it has been from the
original and pure fountain of legitimate political power,
the will of the majority, promises ere long to allay the
dangerous excitement. The legislation is founded wupon
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principles as ancient as free government itself, and in accor-
dance with them has simply declared THAT THE PEOPLE
OF A TERRITORY LIKE THOSE OF A STATE, SHALL DECIDE
FOR THEMSELVES WHETHER SLAVERY SHALL OR SHALL
NOT EXIST WITHIN THEIR LIMITS.” Is it within human
power, even plausibly, to pervert these words from their
clear and obvious meaning? Slavery agitation was, says
the President, “directed chiefly to the Territories.” It
was there a cause of continual quarrel. In the States,
as far as regarded the States themselves, the question was
at rest. They were almost universally considered as free
to “decide for themselves,” whether it should exist with
them or not. To deny that power, or to control or regu-
late its exercise, it was conceded was impossible—State
authority was in this connexion; absolute and exclusive.
But the difficulty was as to the Territories. There the
struggle was going on, and its agitation there, though in
one sense local, was distracting and dividing “the people of
this Union, and alienating their affections from each other.”
The recent legislation, (the Acts of 1854,) founded on the
original and pure fountains of political justice, “the will
of the majority,” promises, (says the President,) ere long to
allay the dangerous excitement. By that legislation, vin-
dicated “by principles as ancient as free government itself,”
it was declared to be by the President, not only the doc-
trine of the country, but the law of the land, which all
men were bound to obey, whether peasant or President,
“that the people of a Territory, like those of a State, SHALL
DECIDE FOR THEMSELVES WHETHER SLAVERY SHALL OR
SHALL NOT EXIST WITHIN THEIR LIMITS.” Mark the words
and doubt, if you can, Mr. Buchanan’s then meaning.

The people of a Territory have, on this disturbing ques-
tion, LIKE POWER WITH THOSE OF A STATE. As the latter
can decide it for themselves, untrammeled and unques-
tioned, so can the former. The principle on which the
power rests with each is identical, and founded equally upon
“the original and pure fountains of political power, THE WILL
oF THE MAJORITY.” The former, the people of a Territory,
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therefore, LIKE THOSE OF A STATE, are to decide for them-
selves, whether slavery shall or shall not exist within their
limits. What limits? Territorial limits. During what
period? Territorial existence. As a State, can decide it
within State limits, and during State existence; so, said the
President, if he designed to be sincere, (and who dare ques-
tion this,) can the people of a Territory, within their limits,
and during their existence.

In conclusion, then, the writer submits, that the doec-
trine of popular sovereignty, maintained from first to
last by Judge Douglas, and now so assailed by the Attor-
ney-General, has had the clearest and most explicit sanction
of Congress, the Convention, and President Pierce, and,
above all, of President Buchanan; and it is with equal
conviction of its truth that he asserts, that without the
‘belief in the sincerity of such sanction, and especially the
last, President Buchanan would now be enjoying the quiet
and leisure of Wheatland, gratified only by remembering
the services rendered his country, at home and abroad, in
other public, but, perhaps, in his estimation, subordinate
and less desirable stations than the one in which he now,
as his friends assert, figures so conspicuously, and honora-
bly, before the world, as well as the nation.

If the writer has been successful, he has made good these
propositions:

I—That Congress has no power to establish, or prohibit
slavery in a Territory of the United States, before giving
to it a Territorial government, or to protect it after that
period. A

II.—That the right of a citizen to emigrate into such
Territory with slave property, is not by virtue of any
express Constitutional provision, but because such Terri-
tory is the common property of all the States, and there is
nothing in the Constitution denying the right.

III.—That the right only exists because slaves are
property, and their owner entitled to the same privileges,
guatantees and protection, that appertain to the owner of
any other species of property.
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IV.—That this being the reason and limit of the right,
it is subject to all legitimate local power, to which other
property is subject.

V.—That being property, and in this regard nothing
else, it is within the local legislative power, wherever such
power legitimately exists.

VI—That a Territorial government, clothed with legis-
lative authority, unrestrained except by the Constitution of
the United States, can legislate respecting such property,
in like manner, and to the same extent that it can legislate
respecting any other property.

VIL.—That Congress having no power itself, directly to
establish, regulate or prohibit the introduction of such
property, they cannot, in granting a Territorial govern-
ment, and vesting it with legislative authority, direct that
authority to do either as that would be—to do themselves
INDIRECTLY what they are prohibited from doing AT ALL.

VIIL—That slaves being in this view but property,
they are the fit subjects of legislative power wherever that
is constitutionally lodged, and therefore the proper subjects
of Territorial legislative power.

IX.—That the very policy and principle of giving such
power to a Territorial government in regard to slavery, as
a domestic institution of their own, to be admitted, regu-
lated or prohibited as they might deem advisable, and
thereby to remove it permanently from Congressional inter-
ference and controversy, and consequent general agitation,
was the sole purpose of the section of the act of 1854,
which amongst other things, repeals the Missonri restrie-
tion, and which on account of that purpose exclusively, it
is believed, received the almost unanimous vote of the
Senators and Representatives of the Southern States, and
the votes of the democratic Senators and Representatlves
of the free States, who gave it their support.

X.—That this principle was in words affirmed by the
Cincinnati Convention not merely as ohe of expedlency,
but of constitutional obligation. »
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X1.—That besides receiving, when the Act was passed, and
afterwards the sanction of President Pierce, it was, in the
strongest terms which our language supplies, endorsed by
President Buchanan, in his letter of acceptance of his nomina-
tion, of the 16th of June, 1856; and, FINALLY, that, upon this
principle, in regard, especially, to slavery in the Territories
DURING THE TERRITORIAL STATE, the presidential canvass was
conducted in every State of the Union, and resulted in the
election of Mr. Buchanan, at least as far as his votes in the
free States were concerned, because, and only because, of
the conviction of the voters in those States that Congress,
the Cincinnati Convention, and himself, were sincere in its
adoption, and that the same would be carried out in perfect
good faith, and forever terminate, as they all alike pro-
claimed to the people would be its result, the almost fatal
convulsion in which it had already involved the country.
If these several conclusions have been maintained, as the
writer conscientiously believes, he submits, that it is not
only now too late to deny the doctrine they support, or to
avoid it, with any hope of deluding an intelligent people;
but that such an effort is, and will be considered equally
repugnant to the clearest obligations of private and public
morality. And, with such a stain upon its good name, and
upon the frankness and honor of its leading statesmen, nei-
ther the party nor they will deserve to be hereafter confided
in; and the good sense and virtue of the people will, on the
very first occasion, proclaim their sentence of condemna.
tion upon both. But the writer does not share in the
apprehensions of those who anticipate such folly, as well as
abandonment of duty. Ie does not believe that a great
party, claiming for itself, and, in regard to this question,
justly claiming, the virtue of nationality, will be so regard-
less of its recent policy and pledged faith as now to violate
both. A few, from mental weakness, or ultra opinions, or
personal hostility, or private rivalry, may advise such a
course, but it is confidently believed that it will, and by
a judgment approximating unanimity, be instantly and
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absolutely disapproved and rejected. But, should it be
otherwise, and such counsels prevail, the party will be cer-
tain to emerge from the contest, and deserve the fate, “lean,
rent and haggard,” and, what will be infinitely a more dire
result, our government will also be rent from apex to corner
stone. .

‘With a few reflections suggested by the subject and the
present condition of the country, and these remarks, already
extended beyond the writer's original design, will be
brought to a conclusion.

The democratic success in 1856 was owing more than to
any other cause, to the manner in which the slavery ques-
tion was disposed of by Congress, and the party, by estab-
lishing the now censured doctrine of popular sovereignty.
Then it was approved by Congress, by the convention, and
its nominee. It was esteemed by President Buchanan as a
constitutional principle as ancient as free government
itself, and as certain to remove the cause of the fearful
disquiet, through which the country had passed or was
passing. Not a word of doubt as to its soundness in prin-
ciple or as to its national policy, was heard from the party,
south or north. It was proclaimed too under circumstances
particularly gratifying to the south. It was accompanied
by an act, erasing from the statute book what she denounced
as a dishonorable stigma, by assailing a valued and favored
southern institution. She had long acquiesced in it for
the sake of peace and of the Union, and from the same
motive had in vain urged its application to all the territory
that we then had or might thereafter acquire. In this she
had the active support of her best and ablest friend, and
one of the ablest statesmen of the Union, Mr. Calhoun.
Much as he and the south had become dissatisfied with
the compromise line—highly injurious and insulting as
they believed it to have been to the south, and great there-
fore as they considered the error of its original adoption—
they nevertheless were, for the sake of peace, willing even
at the sacrifice of constitutional opinion and of feeling, to
have had it extended throughout all our territory. But
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the proposition was rejected by an irresistible majority of
the House. On the 19th of February, 1847, Mr. Calhoun,
in a speech opposing the compromise, said:—*“One of the
resolutions in the House, to that effect, (the continuance of
the line,) was offered at my suggestion. I said to a friend,
then, ‘Let us not be disturbers of this Union; abhorrent to
my feelings as is that compromise line, let it be adhered to
in good faith, and if the other portions of the Union are
willing to stand by it, Iet us not refuse to stand by it. It
has kept peace for some time, and in the present circum-
stances perhaps, it would be better to continue it as it is/
But it was voted down by an overwhelming majority. It
was renewed by a gentleman from a non-slaveholding State,
and again voted down by an overwhelming majority.”
And this proposition was made too from the patriotic
motives of its friends, when as was shown by an exhibit
from the land office, produced by Mr. John M. Clayton, in
support of his compromise plan of 1848, it would have
appropriated exclusively to free labor ONE MILLION SIX
HUNDRED THOUSAND SQUARE MILES, and left for slave and
free labor jointly, BUT TWO HUNDRED AND SIXTY-TWO
THOUSAND. The abolition spirit of the north, now so
outraged, as it pretends, (with what sincerity let the facts
tell,) at the repeal of the line, and at the judgment of the
Supreme Court, denying the power to establish it, then in
one solid phalanx, resisted its extension to the Pacific,
although more than five times the extent of Territory
would have been exclusively appropriated to their,favored
labor, and the remainder opened to that equally with the
favored labor of the south. She had also in wvain, and
again with Mr. Calhoun’s sanction, proposed to leave the
constitutionality of the now repealed clause, (the Missouri
restriction,) to the decision of the Judiciary. In both, her
efforts were frustrated by northern votes; the representa-
tives of that section, almost in mass, insisted not only on
retaining the disparaging provision in its then limited
operation, but upon applying it to every foot of subsequent
territorial acquisition, and although the division offered by
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the south would have had as against her the unequal result
above stated. The last, and it is believed, if adhered to in
good faith, the effective remedy which the south also with
almost one voice supported, and which with the aid of
patriotic, national northern friends, they succeeded in estab-
lishing, was the principle of popular sovereignty as
announced in the Nebraska and Kansas Act, afterwards
affirmed by the Cincinnati Convention, and in the strongest
terms that our language furnishes, endorsed by Mr. Buchanan.
This principle can, in no proper sense, be injurious to the
south, or lead to consequences which might not have been
or were not in fact anticipated. It was foretold that
the Territory being thus alike opened to settlers north
and south, that the greater population of the former, the
greater facility of emigrating, and the greater need for
emigration, caused by a denser and individually less
thriving population, and generally a less fertile soil, would
in all human probability, bring as settlers greater numbers
from the north, and of course that every domestic institu-
tion, slavery above all others, would be settled by their
voices; and yet, for peace, for the abandonment of the
dishonoring badge of the compromise restriction, and above
all, for the sake of the Union, the south not only assented
to it, but joyfully, almost triumphantly proclaimed the
doctrine as being fair in itself, divested of all degrading
inferiority, calculated to heal the wounds inflicted by an
unnatural fraternal strife, and to restore us to our ancient
harmony and concord, and to secure us the high and lofty
condition of one people, blessed by an inheritance of com-
mon freedom, won by the valor of a common ancestry,
secured by one common government, enjoying a common
present renown, and anticipating every thing of individual
happiness and national power, that can belong to a free
government, mighty, and justly honored in the estimation
of the other governments of the world. Let neither the
north nor the south point to the subsequent history of
Kansas as a commentary on the doctrine. The blunders
there committed can never be repeated. Their conse-
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quences were s0 near being fatal, that the example has
furnished its permanent remedy. The technicality too on
which it was ultimately placed, that the congressional and
executive vision was by the contrivance resorted to, foreed
into a blindness which unfitted them to see an attempted
gross fraud on the popular will, has been overruled by the
great tribunal of the public, and will hereafter be considered
as an exploded doctrine of political pleading. Nor is it
conceivable that the south which ever feels dishonor as a
wound, can be brought by noigy politicians to fail in good
faith to her northern associates and friends, by violating in
this instance her often pledged word. It has been truly
said, that there are men “to whom a state of order is a
sentence of obscurity,” who are “nourished into a danger-
ous magnitude by the heat of intestine disturbances,” and
who “by a sort of sinister piety, cherish in return the
discords which are the parents of all their consequence.”
Baut these are not the men to create or guide public opinion.
Let those, and they are to be found in every section of the
land, be disregarded, and they will soon return to their
native obscurity. It is but the agitation of the billows that
brings them to the surface, where they float and offend.
Let the waters be quieted and they sink, and the nuisance
is removed. It is therefore in a spirit of constant and pure
friendship for the south, in admiration of her citizens and
her institutions, in a lively sensibility to her high reputa-
tion, in a conviction that such is her clear interest as well
as duty, and in a never dying love of the Union, that the
writer submits as, in his opinion, her obvious patriotic
obligation, a frank, honest adherence to the principle of
popular sovereignty as explained and attested by Congress,
by the democratic party, and by President Buchanan.

Let the Charleston Convention, rejecting all such propo-
sitions as a congressional slave code, a repeal of the
neutrality acts, and especially the legalizing of the foreign
slave trade, a measure which would condemn us,in the
opinion of the savage as well as the civilized world, and
offend against the long cherished sentiment of the great
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and good in every section of our country, adopt the Cincin-
nati platform, with substantially but one addition. The
Kansas Act, beside its own peculiar principle of popular
right, contained also that of the Clayton compromise.
For this latter, when originally proposed, nearly the entire
south, as well as most of the democrats from the north,
voted. That plan was to submit to the Supreme Court all
questions concerning slave property, that might arise.
This is provided for, and with a facility for its execution,
in the 9th section of the last act; and no better or more
peaceful mode can be adopted. Let therefore the conven-
tion declare their approval ‘of it, and announce the deter-
mination of the great party which they will represent, to
acquiesce in the judgment of that high tribunal, what-
ever that shall be, and the intelligence and patriotism of
the country cannot fail to rally to its support.

If a Territorial legislature pass laws, establishing, pro-
tecting or prohibiting slavery, those who shall believe
either of such laws unconstitutional, can readily institute
legal proceedings in their Territorial courts, to have the
question decided, and when decided under the section
referred to, of the Kansas Act, (the 9th section,) a writ of
error can be forthwith sued out to the Supreme Court of
the United States, and there finally adjudicated. If that
Court shall be of opinion, that slavery cannot be interferred
with at all, by the Territorial legislature, nor by the people
themselves, until meeting in convention to form a State
Constitution, such laws, if prohibiting or abolishing sla-
very, will be adjudged unconstitutional and void. On the
other hand, if the court shall be of opinion that they are
within such legislative power, and that the power is consti-
tutionally granted, then they will adjudge the same to be
valid. Those who think that the question is involved in
the Dred Scott decision, can have no objection to submit
it to the same court-and agreeing to be bound by the
result; and now especially is every good citizen invoked to
this clearly constitutional course, for the settlement of the
question. The man who pretends to doubt the intelligence
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and integrity of the Supreme Court, is beyond argument.
He is either fool or knave. A tribunal which has settled
s0 many constitutional controversies affecting the rights of
the States, as well as of individual citizens, and in the end
with the universal approbation of the country, may well
be entrusted with this. Whilst their talents, professional
attainments and high individual integrity, place them as
far beyond the chances of error as is vouchsafed to
humanity ; the ages of the members leaving them no pos-
sible motive to indulge a low ambition, but animating them
with the lofty one only of discharging their high functions
with perfect impartiality, render the existence of prejudice
impossible. A stern sense, of official duty would rebuke,
if such feelings were possible—to such men, the first
promptings of any selfish or sectional considerations, and
cause them to bring to the meditation and decision of the
question nothing but the calm, unimpassioned mind of the
judge. And in the present state of the country, how com-
manding are the motives for democratic harmony. These
“were strong enough before, but how much stronger are -
they now, that we have been startled by the late Harper’s
Ferry treasonable outbreak, sympathised in, and aided, as
1t evidently was, by large numbers in the free States. Men
of foresight have for years been predicting that such would
sooner or later be the result of the teachings of some northern
men. Amongst the most dangerous of these are what, at
different periods of his late career, have fallen from Gov.
Seward, the now favored candidate of the Republican
party. This gentleman is named from no hostility to him,
personally, but because he is known to be a representative
man, to be strong with his party because of his opinions on
the question of slavery, and of his Dbitter unrelenting
denunciation of the institution and its supporters. The zeal
of thousands in his behalf is from a conviction which they
think they have every reason to entertain, that his election
would at an early day result in its extinction, not constitu-
tionally, for that they know is impossible, but by force or
fraud, unchecked by the influence and power of the general
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government. His private character, his talents and his social
qualities, however excellent these may be, but serve in this
particular to increase his power to delude and ruin, and to
make him the more dangerous, Iis speech at Rochester
was full of suggestions not only insulting to the south, but
calculated to produce a servile insurrection. No such pur-
pose, it is trusted, impelled him, but an unchastened
ambition, greedy of success, has made him regardless of
the means. Ile appeals therefore to the strongest if not
the worst passions of our race. He encourages the pre-
judices of a philanthropic and religious fanaticism. He
excites to violence a blind, unlicensed love of freedom,
a freedom not under but above the law. He seeks to
madden a dangerous unreflecting enthusiasm. He endea-
vors to stimulate the hopes of northern political aspi-
rants; and with this view, and from supposing that in
it lay his only chances of triumph, he denounces this
domestic southern institution, with which the south has
grown up, one closely connected with their habits and their
interests, and upon whose maintenance, ever since this
unfraternal war has been carried on, they believe their
honor to be so intimately connected. He condemns it as
at variance with the laws of nature and of God, and boldly
asserts that its extinction is certain and near at hand, and
invokes the early coming of the day. Extracts from his
speech could be given which would fully sustain this state-
ment. They are not given because it is hoped and believed
that they would be too offensive to the patriotic sentiment
of the country—that sentiment so feelingly encouraged in
the parting advice of WAsHiNGTON. How vitally important
ig it then, that all practical, immaterial differences of opin-
ion on this question of popular sovereignty, and on every
other likely to weaken the democratic party, be at least set
aside in the coming presidential contest. On these we can
well agree to disagree. - Whether a territorial people under a
territorial government can exercise the questioned power-
over-slavery, before or only when in convention, to form a
State constitution, can be of no real importance to north or
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south. But a few years, from the tendency of our people
to emigrate to new territory, can intervene between the two
periods. But the success of the Republicans will be a
calamity, it is feared, beyond remedy, perpetual and fatal.
How controling then are the inducements to harmony with
the democracy, and how important that its members in the
free States, those who have ever resisted the crazed, ruinous
free soil movement, and from a spirit of brotherly affection,
the result of a pure patriotism, shall not be impeded by
any dogmas as to sovereignty, in their nature easily misap-
prehended, calculated to diminish their power, and in all
likelihood certain to give the vote of every one of the
free States to the success.of the Republican nominee, and
who it is confidently said by his friends will be Governor
Seward. This is the only question which stands in the
way of his defeat; agreeing on that, and the triumph of
the national candidate, and the preservation of our institu
tions, will be beyond all reasonable doubt.

Proscription for birth-place, except as it is meeting a
certain and speedy death in one or two localities, is
among the things that were. Citizenship, however ac-
quired, whether by birth or choice, now gives equal rights,
as the Constitution and laws intend and provide. Political
religious proscription has also had its day—a tyranny so
justly characterized as early as January, 1774, in a letter
to a friend, by Mr. Madison, one of the purest and ablest
statesman the world has ever known, as *that diabolical,
hell-conceived principle of persecution.” It has died,
unwept and unhonored, except by the fanatic, who would,
if he dared, burn his fellow man at the stake, as the best
means to convince him of the truths and mercies of Christi-
anity, and of ensuring him the consolations of a Christian
death, as well as of securing for- himself, hereafter, the
blessings of Heaven. Both of these are remembered by
their former dupes with but surprise at their folly and
injustice, and regret and shame at the troubles and out-
rages which they produced wherever they had sway.
Almost all of the original questions which divided the two
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great parties of the country, both of which were equally
patriotic, have been, in a great. measure, settled. Such as
are open can be farther discussed in a patriotic spirit, con-
sistent with the general harmony which is so important to
our prosperity and good name. That, however, of slavery,
comparatively of modern origin, remains, as before stated,
to give us serious disquiet.” Congress, the Cincinnati Con-
vention, and President Buchanan, all united in the opinion
that this could be adjusted with equal regard to the rights
and feelings of all sections, by the doctrine of popular sov-
ereignty contained in the legislation of 1854. In the lan-
guage of the President, by virtue of that doctrine, it may
soon be brought to a “finality.” In this opinion the almost
entire South, and the whole democratic North, concurred.
That it is a sound opinion, no unprejudiced reasonable man
can doubt. It will, too, forever put an end to the hopes of
those who believe, or profess to believe, in an “irrepressible
conflict” between the laboring systems of the country. No
man, not’ even the demagogue, however unscrupulous, will
then be absurd enough to express such an opinion, or to
appeal, for its support, to popular prejudice. “As all
nature’s difference keeps all nature’s peace,” so, in this very
difference, will be found the best elements of our prosperity
and strength. The North will rejoice in the productions of
the South, which can alone spring from one system of labor,
and the South in those of the North, which can best perhaps
arise from the other, whilst, in the view of the world, we
shall present the glorious spectacle of an enlightened peo-
ple, harmonious and powerful in our very contrasts, living
under State governments adequate to all our local wants,
and under a general government subjected to all the re-
straints which freedom requires, and clothed with all the
powers necessary to our protection; a government, in the
language of the greatest of our northern statesmen, (now,
unfortunately, no more,) which will “become a vast and
splendid monument, not of oppression and terror, but of
wispoM, and of PEACE, and of LIBERTY, upon which the
world may gaze with admiration FOREVER.”
’ A SouTHERN CITIZEN.
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THE

JUST SUPREMACY OF CONGRESS

OVER THE TERRITORIES.

HE appearance, in a popl'xlar magazine, of an article on a con-
stitutional question, written by a prominent candidate for the
Presidency, with his name prefixed to it, is something new. We do
not know that there can be any reasonable objection to this mode of pro-
mulgating or defending political opinions. It has one advantage over
electioneering speeches, inasmuch as what is written is likely to be
more deliberate than what is spoken; and if our public men would
employ the pen a little more, and the tongue a little less, we think that
they and the country would be gainers. On the other hand, what is
thus carefully prepared in an elaborate article, as the doctrine on which
a statesman means to challenge the suffrages of his countrymen for the
highest office in their gift, brings him in a peculiarly responsible atti-
tude before the tribunals of contemporary criticism and public judgment.
What he says and maintains in such a form is not like a Congressional
speech, which may be thrown off in the heat of debate or while defend-
ing or attacking a particular measure, and which is liable, even if not
likely, to be forgotten when the interest in the occasion has passed.
Mr. Douglas steps forward boldly and frankly, as becomes him, and
puts on record, in a journal of a very wide circulation, his opinions upon
a grave constitutional question, which enters largely into the politics of
the day; and the doctrine which he thus promulgates is notoriously
relied upon by his friends, as the great topic, the championship of
which is to carry him into the White House. He certainly will not



4

be disposed to complain if his opinions thus put forth are subjected to
examination in the same form of discussion. ,

We shall begin what we have to say upon this subject with the free
admission, that there are a good many elements of popularity both in
Mr. Douglas’s character and in his present position. The public man
who presents himself as an advocate for the right of self-government for
any people, however they are situated, will always command popular
sympathy in this country. But we are not now concerned with Mr,
Douglas’s chances or means of political success, but with the soundness
and correctness of his constitutional opinions. Whether he is or is not
of that order of men who “would rather be right than be President,”
we do not presume to decide; but we are sure for ourselves, that,
having no personal interest in the matter, we would rather be right
than be able to prevent him or any other man from reaching the
Presidency, if we had the power of all the nominating conventions or
of all the voters in the land.

It is the purpose of Mr. Douglas’s article to maintain, that the
people of a Territory have the right to decide, independently of the will
of Congress, whether the institution of slavery shall or shall not exist
among them while they are in the Territorial condition. On a cursory
reading of his paper, we were a little at a loss to determine whether
he meant to be understood that this power belongs to the people of a
Territory because the organic act bestows upon them general legisla-
tive power, or,as in the case of Kansas, declares that they shall be free
to form their own institutions in their own way; or whether he holds
that the people of a Territory are originally free to establish or prohibit
slavery without any Congressional declaration or grant of such a power,
or even against a Congressional prohibition. But, on a more careful
perusal, we find that his argument goes the entire length of maintaining,
that, in reference to what he calls their local concerns and internal
polity, the people of a Territory are absolutely sovereign in the same
sense in which the people of a State are sovereign. In order to
establish what he calls “popular sovereignty in the Territories,” Mr.
Douglas undertakes to define the dividing line between federal and
local authority ; and he places it, in respect to the Territories, substan-
tially where it is in respect to the States. He sums up the whole dis-
cussion in the following “ principle,” — “that every distinct political



community, loyal to the Constitution and the Union, is entitled to all
the rights, privileges, and immunities of self-government in respect to
their local concerns and internal polity, subject only to the Constitution
of the United States.” '

A very important question, therefore, arises upon Mr. Douglas’s
proposition ; namely, What does he mean when he says that the
people of a Territory are “entitled ” to all the rights of self-government ?
Are they “entitled” morally, or legally ? as a matter of comity, or as a
strict constitutional right? If Mr. Douglas were asked this question
as a jurist, in a matter of private right involving a correct answer to it,
would any man be disposed to risk a litigation upon the correctness
of the views by which Mr. Douglas undertakes to guide and enlighten
the political opinions of his countrymen? In our judgment, the di-
viding line between federal and local authority, in respect to the
Territories, would have to be drawn more in accordance with settled
principles than it is drawn by him, before it would be safe to admit the
soundness of his very sweeping conclusion.

Nor is he any more satisfactory to us as a statesman than he would
be as a jurisconsult. The importance of a clear and reliable answer
to the question, “In what sense and how are the people of a Territory

entitled to the full and absolute right of self-government ?” will be appa-
rent to any one who will consider that polygamy is an institution which
must be within this right, if the right exists in the unqualified extent
for which Mr. Douglas claims it. This, and a variety of other institu-
tions which might be against the will of Congress and the entire policy
of a Christian civilization, would come within his principle. The vast
inconvenience of his doctrine, therefore, renders it in the highest degree
necessary to ascertain where his opinions, if they are to become pre-
dominant in our government, are to lead us; for if it be true, as he
seems to us to maintain, that the mere fact of their organization into
a distinct political community entitles the people of one of the Terri-
tories of the United States, before they are admitted as a sovereign State
of this Union, to make what laws or institutions they see fit, upon the
plea that such laws or institutions relate to their internal concerns, it
is quite essential to our peace and safety to know whether they are so
“ entitled” in a moral sense only, or in a strict constitutional and legal
sense. If it is only as a moral claim that we are to regard the alleged
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right, then, in each particular case, Congress can consider the expe-
diency of yielding what is demanded. If, on the other band, the right
is a constitutional and legal one, Congress can exercise no volition in
the matter. Still, it occurs to us to ask, if the latter is the true
character of the supposed right, what was the necessity and what is
the meaning of Mr. Douglas’s grant, made in his own Kansas-Nebraska
Act to the people of those Territories, of “ perfect freedom to form and
regulate their domestic institutions in their own way”? Why repeal
the Missouri Compromise, and enact the principle of “ non-intervention”
by Congress, if the people of a Territory, after they are made a Terri-
tory, are “entitled” to say that Congress shall not “intervene” in
respect to their domestic institutions?

But it is not our purpose to anticipate the course of Mr. Douglas’s
argument. We shall endeavor to state and to answer it fairly, and shall
then suggest what seem to us to be the insuperable difficulties which.-
surround it.

The first part of Mr. Douglas’s paper is occupied with a statement
that the American Colonies, in their struggle with Great Britain, placed
themselves upon the assertion of a right to legislate in their Colonial
Assemblies respecting their local concerns, free from all interference by
the English Parliament. The use which he makes of this is sufficiently
apparent from his proposition, that “ the dividing line between federal
and local authority was familiar to the framers of the Constitution”
[of the United States], because they had had a controversy with their
mother-country respecting the dividing line between.the authority of
Parliament and the authority of their Colonial Legislatures. Nothing
can be more inaccurate than the idea of an analogy between the question
which our fathers raised with the Imperial Government, and the ques-
tion, under the Constitution of the United States, respecting the power
of Congress over the Territories. Inthe first place, we are to remember
that it was no easy matter, even for Englishmen of liberal principles of
government and with just feelings towards their American brethren, to
state what the true theory of the English Constitution then was on the
subject of the right of Parliament to bind the Colonies. ILord Chatham,
it is true, in one of the most magnificent periods ever uttered in St.
Stephen’s, undertook a distinction between the regulation of trade and
the levying of taxes; and, in his haughty and daring dogmatism, he
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went so far as to assert that «there is no such thing, no such idea,
in this Constitution, as a supreme power operating upon property.”
Burke, on the contrary, refused to discuss the right of Parliament to
bind the Colonies, in respect either to trade or to taxation. He regarded
the abstract merits of the dispute as —
“ That great Serbonian bog,
Betwixt Damiata and Mount Cassius old,
‘Where armies whole have sunk;” —

and he bent the whole force of his splendid genius to the argument,
that any exercise of the right, or attempt to exercise it, was inexpedient
and dangerous. There is as little in the views maintained, in that contro-
versy, on our side of the water, that can furnish a useful analogy, or aid
us in determining what is the true relation of our Federal Government
to those creatures of its legislation which we call the Territories. In the
early stages of their contest with England, the people of the Colonies
relied upon their charters and fundamental grants of political power, as
80 many assurances and guaranties of a limited right of independent local
legislation. At a later period, when the contest grew closer, but when
it was still necessdry to secure a reconciliation if possible, they conceded
the right of Parliament to bind them in matters of trade, but denied it
in taxation. Soon, however, all consideration of their rights as British
subjects, whether under charters or under the general principles of the
Constitution of the Empire, was merged in the grand natural right
of revolution, on which they constructed their ¢ dividing line ” between
imperial and local authority. A triumphant Revolution, and an abro-
gation of all political power save their own, put an end to all disputes
about their rights as subordinate or dependent communities. This por-
tion of our history, therefore, can afford very little aid in drawing “the
dividing line between federal and local authority ” under a Constitution
which no one has yet, happily, found it necessary to subject to any
revolutionary process, but which all parties, by whatever name they are
known, must administer upon rules that are consistent with the preserva-
tion of its just authority. The Constitution of the United States was not
made for the purpose of embodying the principles of the Revolution.
It was made in order that the fruits of that Revolution — the national
independence — might not be lost in a state of anarchy, or in the
tyranny to which anarchy inevitably tends. It was made in order that
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a regulated, republican liberty, founded upon order and system and posi-
tive institution, might save us from the domination of mobs, and from
their natural consequence, — the oppression of military despotism.

The next step in Mr. Douglas’s argument for “ popular sovereignty
in the Territories” is taken upon the action of Congress, before the
Constitution was adopted, respecting the North-Western Territory
ceded by Virginia to the Union; and, strange to say, he confines his
survey of this part of his subject to Mr. Jefferson’s measure for the
government of the Territory, which was adopted in 1784, Ie is quite
correct in saying that this Jeffersonian plan of government for the tracts
of country ceded, or to be ceded, to the Union by the States, contem-
plated the formation of political communities which it denominated
“new States;” that these “new States” were to be, in general, the
same kind of communities as those which we now call ¢ Territories ; ”’
that they were to have temporary governments, on which was to be
conferred a general power of legislation; and that these governments
were to remain until the communities should become States proper by
admission into the Union. But, as to all the residue of the legislation
which preceded the Constitution, Mr. Douglas is wholly silent. He
represents Mr. Jefferson’s plan as standing on the statute-book, “unre-
pealed and irrepealable,” when the Convention assembled to form the
Constitution. e omits to notice the Ordinance for the government
of the North-Western Territory, adopted by Congress July 13, 1787,
while the Federal Convention was sitting, and which was actually
communicated to the Convention; and, insisting that Mr. Jefferson’s
plan still stood as the existing law when the Constitution was framed,
he makes the bold assertion, that the dividing line between federal and
local authority was known to the framers of the Constitution, as a line
which excluded from the power of the Federal Union all legislation
respecting the internal concerns of Territories. This is not creditable
to a person of Mr. Douglas’s distinction. The simple truth is, that
Mr. Jefferson’s plan never took effect so far as to have a “ new State ”
or Territorial government, of the kind contemplated, formed under it ;
that the Ordinance of July 13, 1787, was framed to supersede, and
‘actually repealed it, in reference to the North-Western Territory; that
this Ordinance made numerous, and in some cases very strict, funda-
mental provisions concerning personal rights and relations, one of which



related to slavery; that it was before the framers of the Constitution
when they made the so-called Territorial clause, and when they passed
the Constitution through its final draught ; and eonsequently there is the
strongest reason to contend, that ¢ the dividing line between federal and
local authority” in respect to Territories, as it had been practically
drawn by the existing Congress, and as it was repeated by the Congress
which, under the Constitution, afterwards re-enacted the Ordinance,
was understood, in those days, as a line which included in the federal
power any and all direct legislation, upon personal rights and relations,
in such Territories, which it might be the pleasure of Congress to
exercise.

Stepping over this great Aiatus which Mr. Douglas has made in our
national history, we come to the following singular proposition : —

“In the formation of the Constitution of the United States, the Federal
Convention took the British Constitution, as interpreted and explained by the
Colonies during their controversy with Great Britain, for their model ; making
such modifications in its structure and principles as the change in our condi-
tion had rendered necessary.”

After runniné out what he considers the parallel between the two

. governments, and suggesting the views which our fathers maintained
concerning the true relations of the mother-country to the Colonies, he
asks if the framers of the Constitution can be supposed to have con-
ferred upon Congress “that unlimited and despotic power over the
people of the Territories which they had resisted with their blood when
claimed by the British Parliament over British Colonies in America.”
This is somewhat ad captandum, and we doubt not Brother Jonathan
will be struck with its force. But we believe it to be entirely unsound.
Probably Mr. Douglas stands alone in making the assertion, that
the Constitution of the United States was modelled on the Constitution
of Great Britain, as the latter was understood either by the colonists
or by any one else. It has sometimes been charged as a reproach,
that certain members of the Federal Convention leaned too much in
their plans and wishes towards the English Constitution; but it has
never been said before, so far as we know, that the whole body
regarded that Constitution as their “model” Certainly it would not
be difficult to show that the copy has so far departed from the

“model,” that very little resemblance can be detected. But suppose
2 -
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it were, as Mr. Douglas imagines: does it follow that the framers of
our Constitution could not have designed to vest in Congress a gene-
ral power to govern the Territories or the subordinate communities
which they might have occhsion to establish outside of the limits of the
original States, because, as colonists, they bad contended for their
rights under positive charters, or because they threw themselves upon
revolutionary and natural rights? The two cases are totally unlike.
Wlhen the Revolution commenced, the Colonial governments had long
been in existence, with their several charters and other grants of poli-
tical authority ; and the early dispute, as we have said, was mainly on
the construction and operation of those grants. YWhen the Constitu-
tion of the United States was established, there was not a single Terri-
torial, Colonial, or subordinate government, organized by the federal
power, in actual existence anywhere. All was as yet in the future, or,
as lawyers say, tn fieri, except that certain fundamental principles,
some of them dealing with minute details, had been laid down by the
old Congress in the Ordinance for the government of the North-
‘Western Territory. But one of the acknowledged reasons for making
a stronger government for the Federal Union was the alleged in¢apa-
city of the confederacy to provide for the management and govern-
ment of the new countries then already come and coming into the
possession of the United States. Under these circumstances, there is
certainly nothing remarkable in the supposition, that the framers of
the Constitution, considering that they had to meet the want of a
power to establish political communities of a subordinate nature on the
borders of the Union, and that the character of those communities
would materially affect the welfare of the Union, should have intended
to give to Congress the power of shaping the institutions of those new
regions, just as the wisdom of Congress and the policy of the country
might require, with a view of their being ultimately admitted into the
Union on an equal footing with the original States. There can be no
rational doubt, that, immediately after the Constitution was adopted,
and for a long subsequent period, it was understood that Congress had
been invested with this power: for it was exercised repeatedly, and in
a great variety of ways; and, on the particular topic of slavery, it was
exercised sometimes against and sometimes for the institution,

The particular clause in the Constitution in which this power has,
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until recently, been supposed to have plainly resided, so far as it re-
quired a positive text, is the clause known as the Territorial clause : —

“ Congress shall have power to dispose of and make all needful rules and
regulations respecting the Territory or other property belonging to the United
States.” (Art. iv. sect. 3.)

Mr. Douglas dismisses this source of power with the mere assump-
tion, that “ Territory ” means, in this clause, nothing but landed pro-
perty ; which meaning he rests upon the assertion, that, at the time
when the Constitution was formed, the word “ Territory ” had “ never
been used or understood to designate a political community or govern-
ment of any kind, in any law, compact, deed of cession, or public docu-
ment.” In this, we think, he is entirely mistaken. The very first
clause in the Ordinance of 1787 ordains “that the said Territory, for
the purposes of temporary gove‘rnment, be one district; subject, how-
ever, to be divided into two districts,” &c. ; and these words « Territory ”
and “district” are used throughout the Ordinance as convertible terms,
describing the political community for which the Ordinance makes cer-
tain provisions of fundamental law. Aside from this verbal criticism,
however, Mr. Douglas surely does not require to be informed that the

history and surrounding facts relating to this clause of the Constitu-
tion have again and again been made the basis of an argument, which
regards it as a grant of political jurisdiction as well as of proprietary
interest; and we Lumbly think it becomes him to answer that argu-
ment by something more than a begging of the question. A far
greater authority than he, the greatest authority in the interpretation of
the Constitution since its actual framers passed away, — Chief-Justice
Marshall, — was accustomed to regard this clause as an indubitable
source of political power. In a case, in the year 1810, in which he
had occasion to pronounce the opinion of the Supreme Court on a
question relating to the authority of Congress to confer a capacity on
the citizens of a Territory to sue and be sued in a court erected by
Congress for that Territory, he said, —

#The power of governing and legislating for a Territory is the inevitable
consequence of the right to acquire and to hold territory. Could this posi-
tion be contested, the Constitution of the United States declares that

¢ Congress shall have power to dispose of and make all needful rules and regu-
lations respecting the Territory or other property belonging to the United
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States.” Accordingly, we find Congress possessing and exercising the abso-
lute and undisputed power of governing and legislating for the Territory of
Orleans. Congress has given them a legislative, an executive, and a judi-
ciary, with such powers as it has been their will to assign to those depart-
ments respectively.” * '

On a more recent occasion (in 1828), when Bushrod Washington,
Johnson, Duval, Story, Thompson, and Trimble, were his associates, he
did not hesitate, in pronouncing their opinion and his own, again to
assign the same force and meaning to the Territorial clause, although
he admitted that the right to govern territory might also be derived
from the right to acquire it. “ Whichever may be the source whence
the power is derived,” said the Chief-Justice, “the possession of it is
unquestioned. . . . In legislating for them [the Territories], Con-
gress exercises the combined powers of the General and of a State
Government.” T

While Mr. Douglas refuses to recognize that source of power
which such jurists as Marshall, Washington, Story, Thompson, and
their associates, regarded as amply sufficient, — namely, the Territorial
clause,— he assigns the right of Congress to institute temporary
governments for the Territories to the clause of the Constitution
which gives power to admit new States into the Union; which, he
says, taken in connection with the clause which empowers Congress
“to make all laws which shall be necessary and proper” to that end,
“may fairly be construed to include the right to institute temporary
governments for such new States or Territories, the same as Great
Britain could rightfully institute similar governments for the Colonies ;
but certainly not to authorize Congress to legislate in respect to their
municipal affairs and internal concerns, without violating that great
fundamental principle in defence of which the battles of the Revolution
were fought.”

We have already had occasion to suggest, that the battles of the
Revolution were not fought for the purpose of ascertaining the just
powers of the British Government over its Colonies, or to establish one
or another doctrine of the English Constitution; but that they were
fought for the expulsion of that Constitution and all its relations from

* Sere vs. Pitot, 6 Cranch, 332.
t American Insurance Company vs. Canter, 1 Peters, 611. -
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our land. Not to repeat ourselves on this point, therefore, we now
proceed to consider Mr. Douglas’s theory, which we understand to
be this: —

That, while the right to acquire territory for the purpose of enlar-
ging the limits of the Union by the admission of new States, and the
power to admit them, necessarily involve the right to institute tempo-
rary governments, yet that the right to create a legislative department
in such temporary governments, as part of the political organization,
extends only to the conferring of legislative power on the people of
the Territory, but does not include the power of legislating over them
or for them. In support of this distinction, he refers, by way of illus-
tration, to the right of Congress to create inferior courts, as an instance
where Congress may confer a power which they cannot exercise,
because Congress cannot render a judgment, or hear or determine a
cause. In the same way, he says that Congress may confer the execu-
tive, legislative, and judicial functions on proper officers in a Territory,
but that they cannot exercise one of those functions within the
Territory.

Assuming, for the present, that the Territorial clause in the Consti-
tution is out of the question, and that the right to acquire territory, and
to form and admit new States out of it, is the source of the power to
govern it, we may fairly ask, in the first place, where is the obligation
to be found which imposes the necessity for creating any legislative
department within the Territory when a temporary government is insti-
tated? The power of Congress to govern, when deduced from the
source above mentioned, is not less broad and general than when it is
deduced from the clause giving authority to make all needful rules and
regulations. In either case, there is no express limit to the power of
Congress ; and none is implied beyond that which the judgment of Con-
gress may assign. The power to govern, as deduced from the power
to acquire, is entirely analogous to the power which results from con-
quest, which is only one of the forms of acquiring; and it is as broad
and universal as any political power can be. There is, therefore, no
reason for saying that Congress is under any obligation to create any
particular kind of temporary government for a Territory. It may be
highly expedient and proper to make it a republican government, and
to give to it the three regular departments of such a government,
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because the Territory is at some day to be admitted into the Union as
a State; but we shall look into the Constitution in vain for any direc-
tion on the subject: nor can any obligation concerning the kind of
government be deduced from the nature of the power, whether that
power rests on one or another provision of the Constitution.

Again: if we concede the power to institute temporary governments
for the Territories, as Mr. Douglas does, where can we draw the line
between mere political organization and that kind of regulation which
Mr. Douglas would call legislation on municipal affairs and internal
concerns 7 What is the institution of a government, but the enactment
of the fundamental law by and under which a people are to live? Ifa
power outside of the limits of such a people is authorized to prescribe
the departments of their government, the qualifications of officers and
electors, and their several functions, does not the exercise of this power
touch their “municipal affairs and internal concerns”? If Congress
can create a legislative department in a Territorial government, can
they not give or reserve just so much legislative power as they may see
fit to confer or withhold? Can they not restrict the subjects of that
legislative power, or make them general and universal, at pleasure ?
Can they not enact or adopt a code? Can they not make the reserva-
tion of a right to annul Territorial laws, or concede the legislative
power without such reservation, as they may see fit? Can they not
confer the legislative power on any officers to whom they may think
proper to confide it? All these things have hitherto been assumed in
the action of Congress to be within their legitimate functions; and, if
this assumption has been wrong, the legislation of seventy years has-
been a series of wrongs and usurpations.

The illustration put by Mr. Douglas, of a power which may be
conferred, but which cannot be exercised directly, does not afford a dis-
tinction applicable to the question. Congress cannot exercise judicial
power; although it may create a court, and confer up(;n it judicial
power. Dut, in the matter of instituting a government, it is legislative,
not judicial power, that is exercised. The authority which can exercise
the power of saying what a government is to be may make a subordi-
nate legislature, if it sees fit; and it may confer an unrestricted or
a restricted legislative faculty ; and, so far as it has not parted with its
original power, it may continue to exercise it. Upon any other suppo-
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sition, there is no mode in which Congress can retain any control over
a Territory or its inhabitants, after Congress has once erected a tempo-
rary government, or created a political organization of the people of
such a Territory.

‘We have referred to the authority of Chief-Justice Marshall, and
that of the Court over which he presided, in support of the position that
the legislative power of Congress over the Territories is a plenary
power, from whatever source in the Constitution it may be derived.
‘We will next show that the Judges of the Supreme Court of the United
States who are now upon the bench held the same views until the par-
ticular question respecting slavery arose in the Dred Scott case.

In 1851, the question came before the Supreme Court of the United
States, whether a law enacted by a Territorial legislature, and supposed
to be in conflict with a provision of the Federal Constitution, could be
declared by the Supreme Court to be inoperative. The opinion of the
Court was pronounced by Mr. Justice Daniel; and after pointing out
the distinction between laws passed by States and laws passed by Terri-
tories, and showing that the control of the former only is vested in the
Supreme Court, when they violate the Federal Constitution, he added,
“Tt seems to us, that the control of these Territorial governments pro-
perly appertains to that branch of the government which creates and
can change or modify them to meet its views of public policy; viz., the
Congress of the United States.” In another part of the same opinion,
he shows that Territorial governments may be invested with general
legislative power, and, at the same time, “be subjected to proper

> viz., Congress.*

restraints from their superior;”

This decision points out very clearly the true remedy against im-
proper or objectionable legislation by a Territorial legislature. It
places the remedy in the hands of Congress,— the political *superior,”
as Mr. Justice Daniel appropriatély calls the Federal Government, in
its relation to the governments of the Territories. This idea of the
“superior ” power is entirely inconsistent with the “dividing line be-
tween federal and local power” which Mr. Douglas undertakes to draw.
Either he is wrong, or the judges who attributed to Congress the

* Miner’s Bank of Dubuque s, Iowa, 12 Howard, 1.
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superior and paramount authority were wrong; for it is clear that the
subject of legislation of which the judges were then speaking — namely,
a bank-charter — was a matter in the strictest sense belonging to the
municipal affairs and internal concerns of the Territory: and, more-
over, that Territory was one whose legislative power, according to the
organic act, embraced “all rightful subjects of legislation;” while, at
the same time, the Territorial laws were subjected by the same act
to the revision of Congress.

Still more recently (in 1853), a question was before the Supreme
Court, involving the validity of acts done by the Federal Government
in California, after the conquest of that country, and while it was held
as a Territorial possession. Mr. Justice Wayne pronounced the
unanimous decision of the Bench, in which he said, —

¢ The Territory had been ceded as a conquest, and was to be preserved and
governed as such until the sovereignty to which it had passed bad legislated
for it. That sovereignty was the United States, under the Constitution, by
which power had been given o Congress to dispose of and make all needful
rules and regulations respecting the Terrifory or other property belonging to
the United States, with the power also fo admit new States into this Union,
with only such limitations as are expressed in the section in which this power
18 given. The government, of which Col. Mason was the Executive, had its
origin in the lawful exercise of a belligerent right over a conquered Territory.
It had been instituted during the war, by the command of the President of
the United States. It was the government when the Territory was ceded as
a conquest; and it did not cease as a matter of course, or as a necessary con-
sequence of the restoration of peace. The President might have dissolved it
by withdrawing the army and navy officers who administered it; but he did
not do so. Congress could have put an end to it; but that was not done.’
The right inference from the inaction of both is, that it was meant to be con-
tinued until it had been legislatively changed. No presumption of a contrary
intention can be made. Whatever may have been the causes of delay, it
must be presumed that the delay was consistent with the true policy of the
government ; and the more so, as it was continued until the people of the
Territory met in convention to form a State government; which was subse-
quently recognized by Congress, under its power to admit new States into the
Union.

“In confirmation of what has been said in respect to the power of Congress
over this Territory, and the continuance of the civil government established
as a war-right until Congress acted upon the subject, we refer to two of the
decisions of this Court, in one of which it is said, in respect to the treaty by
which Florida was ceded to the United States, ¢ This treaty is the law of the
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land, and admits the inhabitants of Florida to the enjoyment of the privileges,
rights, and immunities of the citizens of the United States. It is unnecessary
to inquire whether this is not their condition, independently of stipulations.
They do not, however, participate in political power: they do not share in
the government until Florida shall become a State. In the mean time,
Florida continues to be a Territory of the United States, governed by virtue
of that clause in the Constitution which empowers Congress to make all
needful rules and regulations respecting the Territory or other property be-
longing to the United States. Perhaps the power of governing a Territory
belonging to the United States, which has not, by becoming a State, acquired
the means of self-government, may result necessarily from the facts that it is
not within the jurisdiction of any particular State, and is within the power
and jurisdiction of the United States. The right to govern may be the
natural consequence of the right to acquire territory’ (American Insurance
Company vs. Canter, 1 Pet. 542, 543).

“The Court afterwards, in the case of the United States vs. Gratiot, 14
Pet. 526, repeats what it said in the case of Canter, in respect to that clause
of the Constitution giving to Congress the power to make all needful rules
and regulations respecting the Territory or other property of the United
States.” *

Thus it appears, that, for a period of more than forty years, the
Supreme Court has been in the habit of referring to the Territorial
clause of the Constitution as an undoubted source of municipal jurisdic-

. tion; and has, in the most explicit terms, placed the sovereignty of all
Territories in the government of the United States. We are therefore
warranted in saying, that if any constitutional lawyer, North or South,
had been asked, before the year 1856, to believe that the Territorial
clause confers no municipal authority, and that “popular sovereignty ”
is a sound doctrine, the answer would have been, that these propositions
are to be received when the Supreme Court of the United States has
Jjudicially unsaid what it has judicially said for nearly half a century.

We have thus endeavored to show, that when Mr. Douglas denies
to Congress all legislative authority over the Territories, other than to
institute temporary governments, he is opposed to the whole practice of
Congress, and to the former and the present members of the Supreme
Court of the United States; and that he is not consistent with himself,
since the power to institute a government necessarily implies the au-
thority to determine what powers that government shall possess, and

* Opinion of the Court in the case of Cross vs. Harrison, 16 Howard, 164.
3
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what subjects shall be included within its legislation. We ghall now
refer to another of the argumen'ts which he adduces in support of his
position. We understand him to maintain, that in the word “States,”
in those clauses of the Constitution which require the surrender of
fugitives from justice and service, and which embrace the prohibitions
and restraints upon State legislation, are included the Territories as well
as the States proper. Hence he argues that the people of a Territory
are sovereign in the same sense in which the people of a State are
sovereign, and that the sovereignty of the former is restrained and
limited by the Federal Constitution in the same way in which the
sovereignty of a State is restrained. This brings us to the great prac-
tical objection to Mr. Douglas’s whole theory of “popular sovereignty
in the Territories.”

The framers of the Constitution of the United States saw occasion to
subject the sovereignties of the “ States” to certain restraints and pro-
hibitions. These would all have been ineffectual and nugatory, without
some means of enforcing them; and accordingly the judicial power of
the United States was provided, and made to extend to “cases arising
under the Constitution.” In providing the machinery by which a case
(arising under the Constitution because a State law is supposed to
conflict with one of its provisions) may be brought within the Federal
Judicial Power, the statesmen of that day framed a section of the
Judiciary Act, by which such cases can be drawn into the Supreme
Court of the United States, even though they originate in a State Court.
But it has been repeatedly decided, that the law, whose conformity with
the Federal Constitution can thus be passed upon by the Federal Judi-
ciary, must be a law enacted by a State proper,—that is, a member
of the Union; and that laws passed by Territorial legislatures are not
included in this machinery of Federal judicial control. If, then, Mr.
Douglas’s doctrine is sound, that the word  States” in the prohibitory
clauses of the Constitution includes ¢ Territories,” the first thing that
strikes us is, that there are no means provided by which the Federal
Government can enforce these provisions of the Constitution against the
legislation of Territories, unless Congress reserves to itself a power
directly to annul the Territorial laws. Such a reservation is plainly
inconsistent with Mr. Douglas’s theory ; for he insists that Con-
gress has no power to control the people of a Territory in respect to
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their domestic concerns. But as he qualifies this position with the
reservation, that their domestic legislation must not violate the pro-
visions of the Federal Constitution, he may still retain to Congress
so much superintending power as is necessary to preserve the Federal
Constitution intact. But the difficulty in the way of his theory is, that
-if the Constitution, when it says the “ States” shall not do certain things,
also means the “ Territories,” we have got two classes of sovereignties
in our system, both of which are subjected to the same restraints by
the Federal Constitution; but those restraints are to be enforced,
as against the States, by the Judicial, and as against the Territories by
the Legislative, department of the Federal Government.

This discrepancy naturally leads to the inquiry, what reason there
is for supposing that when the framers of the Constitution provided
that no “ State ” shall pass laws impairing the obligation of contracts, or
emit bills of credit, &c., they intended to be understood as extending
these same prohibitions to ¢ Territories,” which could only owe their
existence to Acts of Congress. It is notorious, that all these prohibi-
tions were inserted in the Constitution to prevent the repetition of acts
of wrong that had previously been committed by the legislatures of
sovereign States, members of the Union; or to secure the just work-
ing of the powers conferred on the National Government. But if we
suppose that the framers of the Constitution intended to have Congress
invested with power to erect temporary governments in regions beyond
the limits of the then existing States, as Mr. Douglas concedes they
did, there is no conceivable reason why they should not have left to
Congress to put upon those governments just such restraints as the
occasion might require; nor why they should have included those
governments in the prohibitions addressed to the “ States;” nor why
they should have used the word  States” alone, if they meant “ States ™
and “Territories.” The view that was taken by Mr. Justice Daniel
explains the true reason why Congress should be regarded as the
“superior ” of the Territories; for there may be a vast deal of legisla-
tion by a Territory, which would violate no provision of the Federal
Constitution, but would yet be exceedingly objectionable, and ought to
be corrected, and could be if Congress has the superior authority attri-
buted to it by the Supreme Court in the case to which we have
referred. But if Congress is the political “superior” only so far as to
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see that the Federal Constitution is not infringed, then indeed the Ter-
ritorial legislature, which is the mere creature of Congress, may make
lawful a plurality of wives, or establish the most pernicious system of
banking, or create a most objectionable system of divorce, — may make
the Territory a nuisance and a pest to the surrounding communities’s
and there will be no earthly power that can interfere, whether Congress
has or has not reserved the right to revise the Territorial laws. For
if Mr. Douglas’s doctrine is correct, that, in all domestic affairs, the
people of the Territory are sovereign just as the people of a State are
sovereign, all such reservations are simply void.

‘We protest, therefore, against this popular cry, which seeks to class
the pretended sovereignties of the Territories with the sovereignties of
the States. 'We are neither anxious nor alarmed about the matter of
slavery. We are not disposed to look at every doctrine solely as it
affects this particular institution. We seek no sectional trinmphs on
this or any other subject. In a particular case of real fitness for a fair
and unbiased decision as to their true interests, we should have no
unwillingness to see the people of a Territory invested, by Act of Con-
gress, with full power to decide whether they would have slavery or
not ; although we never could see its propriety in the case of Kansas,
and think that the whole country has infinite cause to regret, that, in
this case, a new and unoccupied region was made a battle-field for the
contending sections of the Union. But, however this may be, we pro-
test against an effort, by means of a clamor about popular sovereignty,
which tends to wrench the Constitution out of its appropriate sphere,
to render its harmonious action impracticable, and to throw unlimited
political authority into the hands of communities which may require,
for their own good and the good of the country, the strong restraining
hand of a “superior.” Train the people of every Territory, as fast as
you practicably can, in the business of self-government; but do not
begin with ignoring your duty to deal out political power just as fast as
they can safely be intrusted with it, and no faster, merely because you
desire to contrive a short-hand method of disposing of the “slavery
question,” or to avoid the responsibilities which that question involves.
If you believe that the Constitution, proprio wigore, carries slavery
into the Territories, march up to the point, and say so. If you believe
that it does not, but that legislation is necessary to plant slavery there,
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vote yes or mo when such legislation is proposed. If you think it
inexpedient to have the question decided while the Territorial condition
continues, place that question in abeyance by suitable provisions. If
you wish to leave it to the people of a particular Territory to decide it
for themselves before they acquire the right of self-government by
becoming a sovercign State, confer on them the necessary power. DBut
take care how you emasculate the Constitution by a doctrine which
will return to plague your invention in a hundred ways, and will render
the full and free administration of the Federal Government impracti-
cable, by making the sovereignties of the States and the sovereignties
of the Territories one and the same.

The sovereignties of the “ States” are founded in something more
than an abstract right of self-government. We are not to forget that
they are older than the Federal Constitution; that the Federal system
itself is the embodiment of certain portions of sovereign power which
the States originally held, but which they found it convenient and
necessary to part with, and to vest in a central authority, for their com-
mon good ; and that if, for the same great object of the common good,
they deemed it necessary to convey to that central authority their
several claims to unoccupied territory, or their several rights to acquire
territory outside of their respective limits, it is not a very probable
supposition that they intended to convey their political jurisdiction over
such regions to any power but that which they had instituted as their
common agent for the accomplishment of the objects which they had in
view. They held, without doubt, most tenaciously to their right of
popular sovereignty; that is, the right of self-government. But this
right, as embodied in the idea of State sovereignty, is founded, likewise,
in the proud consciousness of capacity for its exercise. That lofty
State independence, which feels an encroachment like a wound, is the
result of conscious fitness for the condition which it jealously guards,
and which use has made normal. How strange it seems, that political
societies, which have thus blended together in their own existence the
ideas of an abstract right and a capacity of self-government, should be
supposed to lay the former only at the foundation of new communities,
and to treat the latter as of no account in the formation of a system for
the creation of new members of their general confederacy! Againand
again has each generation, since the Federal Constitution was esta-
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blished, witnessed the settlement of Territories, whose inhabitants, in
the earlier stages of their career, have been practically incapable of
holding and fulfilling the trusts of a full self-government. ITow can it
be otherwise in sparsely settled regions, where the people have not
been accustomed to act together; where they come from communities
of differing political ideas; where some have had no civil training at all,
where others are entirely lawless, while a few are perhaps skilled in
all the arts of political management; where no homogeneous popular
character has been formed; and where there are as yet none of the
institutions which brace society together, and none of the settled habits
of order which precedents supply? When we consider what legislation
sometimes results from general suffrage, even in our oldest States, we
cannot see in the doctrine of popular sovereignty in the Territories,
with all that is claimed for it by one of the wings of modern democracy,
any thing that should cause us to embrace it for its wisdom and expe-
diency, any more than for its conformity to sound constitutional prin-
ciple.

We have said that the sovereignties of the States are founded in
something more than an abstract or natural right. Let us now add to
the illustrations which we have already suggested upon this point the
further fact, that the very idea of State sovereignty involves the exist-
ence of some syétem of fundamental law, which we call a constitution.
No one can conceive of a State, a sovereign member of this Union,
without some restraints of fundamental law, — self-imposed, it is true,
and resting upon the popular will, but defining the limits of legislative
power, operating to protect the minority against the majority, the weak
against the strong, and preventing the government from being the
mere despotism of an irresponsible mob. It is the presence of these
restraints on popular power — voluntarily assumed, but at the same
time solemnly incorporated into public compacts — which makes a
democracy a republic, and secures the individual against injustice and
oppression. Without this high achievement in political science, the
sovereignty of a State would be destitute of its noblest attribute. This
is the diadem which popular sovereignty places upon its own brow;
and, if it were lost, all would indeed be lost with it.

But how can these restraints, or any fundamental law whatever,
save the act of Congress which organizes it, exist in a Territory ?
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There, no local constitution throws its shield over private or publie
rights. There, if we accept the theory of ¢ popular sovereignty”
which we are invited to embrace, there can be no restraints upon the
absolute will of the majority ; and legislation may be, as we have seen
it in Kansas, violent, proscriptive, and tyrannical, disgraceful to the
age, and shocking to the common sense of mankind, without the least
remedy on earth for the individual, because there is no test of esta-
blished principle, in the nature of a Bill of Rights, to which such legis-
lation can be brought. 1In a Territory, there is absolutely nothing that
can answer to the place of a Bill of Rights for individuals; and there
is nothing that can £ill this place, for the Territories, except the large
superintending discretion of Congress, — the public conscience of the
nation, — which can watch the Territorial legislation, and can restrain
it where it ought to be restrained.

If we look to the practical benefits which are expected from this
new doctrine of “popular sovereignty,” in reference to “the slavery:
question,” we see still less to hope from it. The grand recommenda-
tion with which it is presented to us is, that it will prevent agitation of
the slavery question in Congress. In the session of 1853-4, Mr.
Douglas carried his point. He procured the repeal of the Missouri
Compromise, and obtained a Congressional declaration, that the Fede-
ral authority would neither put slavery into or put it out of Kansas,
but that the people of that Territory should be perfectly free to
decide this question for themselves. We were told that this legisla-
tion was to put the slavery question and all agitation of it out of
Congress, and that universal peace was to reign. We may give all
credit to Mr. Douglas for patriotic motives; but how has his experi-
ment succeeded? For five years, we believe, there has not been a
session of Congress during which this subject has not been discussed.
It could not have been otherwise. The direct consequence of throwing
this matter into Kansas, to be acted upon there in the legislative body,
in the attempts to make constitutions, in the struggles of parties, re-
enforced as they were by outside intermeddlers, was, that an almost
countless series of questions was thrown back into Congress, invok-
ing and precipitating constant agitation of the subject of slavery.
“Topeca” and “ Lecompton,” of necessity, claimed the intervention
which the organic act had vainly undertaken to forestall and prevent.
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It is not extravagant to say, that there has been more and worse agita-
tion of “the slavery question” in Congress, in the last five years, in
consequence of this effort to put the subject out of Congress, than
could have taken place if the National Legislature had proceeded, after
having made a clean field by removing the Missouri restriction, to
consider anew, on grounds of expediency, whether slavery should or
should not be directly introduced and legalized in that unhappy Ter-
ritory. .

If we turn to the state of things that has existed in Kansas itself,
we cannot fail to see the utter futility of the hope that the Federal
Government would be relieved from embarrassment by remitting the
decision respecting slavery to the supreme arbitrament of ¢ popular
sovereignty.,” The Federal Executive was forced to remove governor
after governor, and secretary after secretary, because “the policy of
the administration,” in respect to the principles of the organic act and
its requirements, was supposed to be misunderstood or misinterpreted
by those local functionaries. The Territory was torn by factions,
whose struggles created a civil confusion amounting nearly or quite to
civil war, in which the intervention of the National Government became
-absolutely unavoidable. This intervention carried with it, naturally,
inevitably, some further display of “the policy of the administration.”
That policy was supposed, rightfully or wrongfully, to have a leaning
on the subject of slavery. The acts of the Executive and its supposed
policy could not escape examination in Congress; and the whole cir-
cumstances of the case led to discussions, which opened again and again
the widest door for the introduction of bitter sectional controversy.

As it has been, so it will be again if a similar course is again
pursued. The expedient of “popular sovereignty ” will be of no more
efficacy in keeping the subject of slavery out of Congress hereafter
than it has been heretofore. If all branches of the Government and
a majority of the people of the whole country were to acquiesce in
the doctrine that Congress cannot rightfully legislate directly on the
subject of slavery in the Territories, it would still be in the power of
Congress to exert an indirect influence; that influence would be in-
voked; and the invoking of it would produce agitation, as extensive,
as fierce, and as dangerous as any discussion of a proslavery or an
antislavery bill. For if we suppose the case of a Territory whose



inhabitants, proceeding to decide this question for themselves, had evi-
dently determined to decide it against the wishes of a majority, or even
of a strong minority, of the States, as represented in Congress, it would
be impossible for them to deal with it in such a way as to remove it
out of the indirect reach of that majority or minority. The opportuni-
ties for throwing impediments in their way, without direct violation of
their “sovereignty,” would be endless; and those opportunities would
produce Congressional agitation. Kansas, with all the boasted non-
intervention of its organic act, has proved this to demonstration.

Another of the practical benefits which Mr. Douglas seems to pro-
mise himself will flow from the doctrine of “popular sovereignty ” is
that it will furnish an answer to the extreme Southern pretension, that
slavery goes into a Territory by force of the Constitution of the United
States, and that the people of the Territory cannot legislate to keep it
out. Ile denies that this pretension has received any sanction from
the opinions expressed by the majority of the Judges in the Dred Scott
case ; and lie maintains, that, while those opinions sustain his denial of
the power of Congress to legislate directly against the introduction
of slavery into a Territory, they do not negative the power of the
people of the Territory to exclude it by their own action. We differ
entirely from Dr. Douglas in respect to this point; and will now pro-
ceed to show why the views expressed in the case of Dred Scott are
entirely irreconcilable with his doctrine of “ popular sovereignty.”

It is difficult to speak of the case of Dred Scott with proper pre-
cision. To call it a decision, without a great deal of discrimination, is
quite incorrect. The conclusion arrived at by a majority of the Court
was, that the plaintiff could not maintain his action. But most lawyers,
who have examined the case critically, are aware, that in consequence
of the peculiar state of the record, as it came before the Supreme
Court, the views expressed by the several Judges (who united in the
above-mentioned conclusion), respecting the legislative power of Con-
gress over the Territories, do not constitute a judicial decision,so as to
‘overrule the series of former cases, which had affirmed that Congress
possesses a municipal authority over the Territories by virtue of what
has been called the Territorial clause of the Constitution * (Art. iv.

* See the note on the Dred Scott case, in the APPENDIX, A.
4



sect. 3). At the same time, it is undoubtedly true, that a majority of
the Judges did give their personal sanction to two propositions: first,
that Congress derives no municipal authority over the Territories from
the Territorial clause; and, secondly, that, whatever its authority may
be, slave property cannot be excluded by Congress from any place
where Congress hag jurisdiction. Now, in order to see whether the
same Judges did not equally maintain that the Territorial legislature
is also destitute of power to exclude slave property, we have only to
look at the opinion of the Chief-Justice, which was written and read
as the opinion of a majority of the Court. From that opinion, we
maintain that Mr. Douglas can derive no support for the power of a
Territorial legislature to exclude slavery; but that, on the contrary,
the opinion negatives the power of both Territory and Congress.

The Chief-Justice maintains, that while Congress may have an im-
plied power to regulate the political organization of a Territory, in
order to prepare it for admission as a State, yet that Congress has no
power of legislation which can reach a subject to which the Constitution
has extended its protection, which it has placed under certain guaranties,
and which is, therefore, as fully excluded from the control of Congress
as if it were named in an express prohibition. In order to establish
the last of these conclusions, the venerable Chief-Justice refers to the
express prohibitions which the Constitution has imposed as restrictions
upon the powers of Congress,— such as the prohibition against making
laws respecting an establishment of religion; the quartering of soldiers
in time of peace; the depriving any person of life, liberty, or property,
without due process of law, &ec.,—and he shows conclusively, that
neither in a Territory nor in a State can Congress exercise any
power over the person or property of a citizen, beyond what the Con-
stitution confers, or lawfully deny any right which it has reserved.
This position, which is taken with great strength, and which no
Constitutional lawyer will contest, is thus summed up by the Chief-
Justice : —

“The powers over person and property of which we speak are not only
not granted to Congress, but are in express terms denied; and they are [it
is] forbidden to exercise them. And the prohibition is not confined to the
States; but the words are general, and extend to the whole Territory over
which the Constitution gives it [Congress] power to legislate, including those
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portions of it remaining under Territorial government, as well as that covered
by States. Itis a total absence of power everywhere within the dominion of
the United States, and places the citizens of a Territory, so far as these
rights are concerned, on the same footing with citizens of the States, and
guards them as firmly and plainly against any inroads which the General
Government might attempt under the plea of implied or incidental powers.
And, if Congress itself cannot do this, — if it is beyond the powers conferred
on the Federal Government, — it will be admitted, we presume, that it could
not authorize a Territorial government to exercise them. It could confer no
power on any local government, established by its authority, to violate the
provisions of the Constitution.” *

From this, it is sufficiently apparent that the Chief-Justice meant
to lay it down as a proposition which admitted of no denial or excep-
tion, that where there is a right secured or guaranteed by the Constitu-
tion, or a prohibition imposed on the legislative power of Congress
which that body is forbidden to violate by its own action, the Territo-
rial legislature is equally forbidden ; because Congress cannot autho-
rize any body to do that which it is itself prohibited from dging. Now,
the mode in which the Chief-Justice places slavery within this undenia-
ble principle is this, — that although the Constitution contains no
express prohibition against the passing of laws respecting slavery, yet
that it manifestly withholds the power to decide what is or is not to be
regarded as property ; that it not only withholds this power, but that it
recognizes the right of property of the master in a slave, and recog-
nizes no distinction between that and all other property; that, this
right of the master being thus recognized by the Constitution as a right
of property, no tribunal, acting under the authority of the United States,
can take away that property without due process of law; and that a
legislative act forbidding a citizen to bring his property into a particular
Territory would deprive him of it  without due process of law.” — “ And
if the Constitution,” says the Chief-Justice, “recognizes the right of
property of the master in a slave, and makes no distinction between
that description of property and other property owned by a citizen,
no tribunal acting under the authority of the United States — whether
it be legislative, executive, or judicial — has a right to draw such a dis-
tinction, or deny to it the benefit of the provisions and guaranties

* Opinion of Mr. Chief-Justice Taney in the case of Dred Scott, 19 Howard, 450,
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which have been provided for the protection of private property against
the encroachments of the government.”

Hence it is quite plain, that when DMr. Douglas reads the opinion
of the Chief-Justice as if, in speaking of those things which neither
Congress nor its creature the Territory can do, he intended to embrace
only the express prohibitions of the Constitution, and therefore did not
mean to exclude “ the slavery question” from the legislative power of
a Territory, he does not appreciate the Chief-Justice’s argument: for it
is clear, from the whole tenor of that argument, that it meant to bring
slave property, as property, within the protection of the Constitution,
and to deny that there is any authority in any legislative body, orga-
nized under the Constitution, to exclude it from any place where such
body has jurisdiction ; because such exclusion would be a depriving the
citizen of his property “ without due process of law ;” which cannot be
done, either by the Territory or by Congress.

We are pot at present concerned with what we believe to be the
true answer to this argument; but we wish to impress upon our
readers, that every thing depends upon the truth and extent of the two
postdlates, — first, that the Constitation recognizes, and means to pro-
tect, slaves as property ; and, secondly, that to legislate for its exclusion
from a particular place, which is under the jurisdiction of Congress,
violates that provision of the Constitution which declares that “no
person shall be deprived of life, liberty, or property, without due
process of law.”

If these positions are well taken, the conclusion is inevitable, that
neither Congress nor the Territorial legislature can prevent the intro-
duction of such property into any Territory of the United States.

We may well ask, then, of what avail is “popular sovereignty” to
be against this doctrine? Mr. Douglas himself allows, that the sove-
reignty of the people of a Territory is subject to the restraints imposed
by the Constitution of the United States. Indeed, it would be impos-
sible for him to construct his theory upon any other basis; for whether
the sovereignties of the Territories are or are not to be regarded as
subjected to the same restraints which are imposed upon the sovereign-
ties of the States, it is certain that the legislative power of a Territory,
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which is called into existence by the action of Congress, can have no
greater latitude than the Constitution allows to the power of Congress
itself.  « Popular sovereignty,” therefore, can furnish no answer to the
doctrine which a majority of the Judges of the Supreme Court unques-
tionably did sanction in the case of Dred Scott, although the technical
posture of the record in that case was not such as to give their affirm-
ance of this doctrine the force of a judicial precedent. That doctrine
can only be met by asserting the general legislative authority of
Congress over the Territories, and by showing that this authority is
not restrained in respect to slavery in the mode contended for by the
Chief-Justice.

This last position is to be established by showing that the Constitu-
tion simply recognizes the fact, that in certain of the States there are
persons who, by the local laws of those States, owe service to certain
other persons ; that this relation, founded in the local law, is recognized
beyond the dominion of that law, only in the exceptional case of an
escape into a State to whose local law it is unknown; and that, as it is
competent to a State to make the law of personal relations within its
own limits (subject to the exception of an escape), it is in the same
way competent to Congress to make that law where Congress has
exclusive jurisdiction; namely, in the Territories.®

No one can have observed attentively the signs of the times, with-
out perceiving the influence which the doctrine of “ popular sovereignty ”
has had, and is yet likely to have, in promoting the extreme Southern
claim for an active interference by Congress to protect slave property
in the Territories. In this respect, we look upon this doctrine as one
of the worst among the various provocatives of sectional agitation.
There are many politicians, and other persons who are not politicians,
in the South, who feel strongly on the subject of their general claim to
emigrate into regions which confessedly belong to the people of the
whole Union, and to carry with them that form of labor to which they
are accustomed. They know that Congress is the administrator of the
public domains of the Union, in trust for the common good; and, in a
pending case, they would feel the necessity, and at the same time the
equity, of an appeal to Congress to give them that protection without

* See the note on the property doctrine, in the ApPENDIX, B.
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which their abstract claim of right would be of no value. DBut the
doctrine of “popular sovereignty ” turns them away from the doors
of Congress, — the legitimate umpire with respect to their claim to
share in the common domain, — and sends them to a tribunal where
they may not be represented, and where, if they are represented, the
decision may be nothing but the result of a social scramble. Who can
wonder, then, that they are driven by this new dogma into the mainte-
nance of a theory that will override it ? — the theory that the Consti-
tution itself protects slaves as property; and that, where the jurisdiction
of Congress exists, it is bound to legislate for the protection of that
which the Constitution sanctions and recognizes. You propose to
deny them a hearing in Congress, and to send them before the people
of a Territory for a decision of a purely equitable claim, which
addresses itself to the national justice. If you thus ignore your duty
to decide, how can you expect that they will not convert their equitable
claim into a claim of positive right, and thus circumvent you if they
can? -

We have no faith in any of the expedients for quieting -sectional
controversy which involve a negation of the proper duty of Congress.
All such expedients have a necessary tendency to multiply the occasions
and causes of strife. If either section of the Union were to be outvoted
in Congress on the direct question of slavery in a Territory, the mis-
chiefs to be apprehended from the result would bear no comparison with
such a state of things as that which followed the reference of this ques-
tion to the people of Kansas.

Having thus endeavored to show that “popular sovereignty” is
likely to be attended with no practical advantages, we beg leave to
ask of our Democratic friends, why they cannot cease to agitate about
the means of putting an end to agitation. If any voice of ours could
reach them, we would respectfully but firmly inquire of the great
Democratic party of this country, what they expect to gain by the
establishment of this theory of popular sovereignty in the Territories,
if they shall adopt it, and shall succeed in carrying a popular election
by it, as the means of disposing of “the slavery question.” Whether
rightfully or wrongfully maintained, when a Presidential election is
carried upon a Constitutional doctrine, that doctrine becomes, in the
practical administration of the government, a settled construction, — at
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least, for the party which adopts it, — however ill adapted the popular
tribunal may be for the correct decision of such a question. The
Democratic party, therefore, if it succeeds upon this doctrine, will
consistently adhere to it. It will administer the government, in
respect to the affairs of all Territories, upon the principle laid down
by Mr. Douglas; namely, that Congress has no power to interfere
in respect to their local or municipal affairs. It will organize all
Territories, hereafter, not simply with a concession of ¢ popular
sovereignty ” on this particular matter of slavery, but without any
reservation to Congress of the least control over the Territorial legis-
lation on any domestic subject whatever. Let the mischiefs of that
legislation be what they may, the Democratic party must reap as it
shall have sown, and can only profess the inability of the Federal power
to afford either preventive or cure.

Are our Democratic countrymen prepared for this surrender of the
authority of Congress? If they would fall back, in respect to the mere
“slavery question,” upon the doctrine of a majority of the Judges in the
Dred Scott case, and would say that the legislative authority of Con-
gress is restrained, because the property character of slavery brings it
within one of the positive prohibitions which the Constitution has laid
upon all the powers of Congress, their course would be intelligible,
unsound as we might be disposed to regard it. But they are urged to
go much beyond this: they are counselled to abrogate the entire legis~
lative and superintending jurisdiction of Congress over the Territories,
without looking to see whether a case of special prohibition is or is not
made out. For ourselves, we do not mean to consent to this abdi-
cation in favor of the people of any Territory, on the slavery or any
other question, however willing we might be to confer on them the
faculty of self-government in suitable cases.

To show that we have not overstated the consequences of a general
denial of the municipal authority of Congress over the Territories, we
desire to vouch the testimony of Mr. Justice Catron, — a man of great
fearlessness, a citizen of a slaveholding State, and, in his early days, a
political disciple of Andrew Jackson; whose life and actions certainly
tended to any thing rather than to a diminution of the Federal powers.

In considering the various grounds on which the Court had been
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urged, in the Dred Scott case, to decide that Congress could not legis-
late to exclude slavery from a Territory, Judge Catron was evidently
struck with the consequences of that sweeping denial of the general

authority of Congress over Territories, which is embraced in the\

i

political phrase “ popular sovereignty.” He knew, that, in regions.

beyond the Mississippi, his official duty had, for nearly twenty years,
called upon him to perform judicial acts whose validity rested on the
lawful supremacy of Congress over the Territories and their inhabitants;
and that, sitting on the Supreme Bench at Washington, he had united
with his brethren in declaring that that supremacy rests upon the
power “to make all needful rules and regulations” for such Territo-
ries. When, therefore, he came to annouuce his concurrence with
those of his brethren who held the Missouri-Compromise restriction
void, he used the following significant language ; which we commend to
all advocates of the doctrine of “ popular sovereignty,” as it is expounded
by Mr. Douglas: —

Tt was hardly possible [in framing the Constitution] to separate the
power ¢ to make all needful rules and regulations’ respecting the government
of the Territory, and the disposition of the public lands. . . . It is due to
myself to say, that it is asking much of a Judge who has, for nearly twenty
years;-been exercising jurisdiction from the western Missouri line to the
Rocky Mountains, and, on this understanding of the Constitution, inflicting
the extreme penalty of death for crimes committed where the direct legisla-
tion of Congress was the only rule, to agree that he had been, all the while,
acting in mistake and as an usurper.

“ More than sixty years bave passed away since Congress has exercised
power to govern the Territories by its legislation directly, or by Territorial
charters subject to repeal at all times; and it is now too late to call that
power into question, if this Court could disregard its own decisions ; which
it cannot do, as I think. It was held, in the case of Cross vs. Harrison
(16 Howard, 193-4), that the sovereignty of California was in the United
States in virtue of the Constitution, by which power had been given to
Congress to dispose of, and make all needful rules and regulations respecting,
the territory or other property belonging to the United States, with the
power to admit new States into the Union. That decision followed preceding
ones there cited. The question was then presented, how it was possible for
the judicial mind to conceive that the United-States Government, created
solely by the Constitution, could, by a lawful treaty, acquire territory over
which the acquiring power had no jurisdiction to hold and govern it, by



33

force of the instrument under whose authority the country was acquired ;
and the foregoing was the conclusion of this Court on the proposition. What
was there announced was most deliberately done, and with a purpose. The
only question Lere is, as I think, how far the power of Congress is limited.” *

In conclusion, we have only to say, that it has for some years
excited our special wonder to observe how politicians and parties, and
even the people of the United States, go on in reference to this relation
of the Federal Government to the Territories, apparently without think-
ing of that portentous cloud which hangs upon our Western horizon, —
the Territory of Utah. The country is actually about to be precipitated
into a Presidential election, in which the sweeping doctrine is to be
proclaimed, — perhaps to be sanctioned, — that the Federal power can
exercise no interference whatever with the local and municipal con-
cerns of the inhabitauts of any of its Territories ; while, at this very
day, a problem is before us at which statesmen may stand aghast, and
which may call for all the Constitutional power that our fathers devised,
and for all the physical resources that the country can spare, to enforce
its supremacy.

With respect to the topic of slavery, as involved in the exercise
of the jurisdiction which we contend rightfully belongs to Congress in all
the Territories, we desire to say, that we advocate and earnestly pray for
a return, if such a return be possible, to the policy of those who founded
the Federal Government, and who administered it with the knowledge
which, as its founders, they must have possessed. That policy was as far
removed from all previous or abstract popular agitation of this question
as it was eminently liberal, wise, and practical. Our fathers waited
until they had a Territory to organize and a Territorial government to
provide. When this practical duty was before them, they inquired who -
were the present, or who were likely to be the future, settlers; what
would subserve the interests, or be in accordance with the wishes, of
those settlers; and, if the circumstances by which the case was surrounded
seemed to require it, they sought for such a compromise of the merely
sectional demands involved in it as justice, fairness, and comity would
dictate. In this way, while they endeavored to guard the Southern

* Opinion of Mr. Justice Catron in the case of Dred Scott, 19 Howard, 522-3.
5
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Territories (even before the year 1808) against the introduction of fresh
slaves from Aftica, they permitted Southern men to enter those Territo-
ries with the slaves which they already possessed. In this way, too,
they succeeded, both before and after the Constitution, in impressing
“an unalterable condition of freedom upon the whole region north-
west of the Ohio. They thus made Free States and Slave States, side
by side, without sectional feuds, down to the time of the Missouri
Compromize, which was the first occasion on which this question
seriously threatened the harmony of the Union. IIow the dangers of
that occasion were avoided, all of us understand.
Since that period, what has the history of the country demonstrated ?
It has shown, beyond the possibility of denial, that, whenever popular
agitation begins in reference to what is called the extension of slavery,
it inevitably runs into a chronic inflammation of the sectional passions,
engendering extravagant doctrines and unreasonable demands, at both
ends of the Union. In the South, such doctrines and demands take
the shape of a revival of the slave-trade, and the scriptural warrant
for slavery : in the North, a fierce and uncalled-for hostility to the
special feature of Southern society becomes developed into plots and
conspiracies for the liberation of those over whose condition we have
neither a legal nor a moral right of jurisdiction, and in the execution of
which not a single step can be taken without bloodshed. Now, unless
we mean to go on in this way until we have created both a civil and
a servile war for the gratification of a few madmen, we must consider
what are our duties, and must proceed resolutely to discharge them.
One of the first of our duties, which is as much incumbent on the
people of the South as it is on the people of the North, is to divest
ourselves of the influence which an exaggerated sense of the importance
of this Territorial-slavery question has exerted over our minds. It has
been found, in both sections, to be an engine useful to the politician.
This very capacity of the subject — its capacity to win votes for parties
or individuals —should lead us to watch its treatment with the utmost
jealousy, and to watch its influence over ourselves. If, in so doing, the
people of either section would calmly consider what degree of practical
importance belongs at any time to this question, apart from all other
matters involved in the relation of the Federal Government to the
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Territories, they would find that its chief value consists in its power
of creating political excitement; or, in other words, in its power for
mischief. This being the case, our next imperative duty is to make
ourselves fully sensible of the fact, that neither of the political parties,
which are responsible for the agitation of this question, has dealt
with it wisely or properly. The Democratic party, for example, found
this question, six years ago, in reference to all the territory then de-
manding organization, settled by a compromise which had stood on
the statute-book for more than thirty years. They repealed that settle-
ment ; from what motive, we do not now inquire. They thus repudi-
ated the policy of settling the character of particular Territories by
Congressional compromise or arrangement ; and, so far as they could
do 5t, rendered a resort to that ancient and peaceful method exceedingly
difficull, {f not impracticable, hereafter. They thus entailed upon
themselves the necessity of finding some rule, of a universal and perma-
nent character, which would furnish a solution of the difficulty created
by their abrogation of the old policy. In pursuit of this rule, they have
been ever since —

“In wandering mazes lost.”

Agreeing only in their repudiation of the power of Congress to prokibit
slavery in a Territory, they present the spectacle of a great national
party seeking in the most contradictory ways for an answer to the
question, — which they never should have suffered to arise,— What is
the true condition of a Territory, when there is neither prohibition nor
sanction of slavery by Congressional tnlerference?

‘We say this in no spirit of triumph or exultation ; for we regard it
as a national misfortune, when a political party, strong by its ramifica-
tions throughout the country, and renowned for its fidelity to the Union,
paralyzes its own power of usefulness by such a course. It is difficult
to conceive of a greater political error than the one that was thus com-
mitted by the Democratic party. It immediately gave rise to what
ought to have been foreseen, — the pretension, on the part of their ex-
treme Southern wing, that slavery goes into a Territory against the will
of both Congress and the people of that Territory ; while it compelled
the Northern portion of the same party to look about for a doctrine on
which they can exist in the Free States, and to find it in “ popular
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sovereignty,” which overturns the supremacy of Congress on a vast
many other subjects as well as on the subject of slavery.*

But this was not all, if it was even half, of the evil. A political
party must have an antagonist in every free, constitutional government ;

‘and, although the Democracy succeeded in scattering their ancient op-
ponents, another organization arose to be their adversaries. The denial
by the Democratic party of the power of Congress to exclude slavery
from a Territory, led the Republicans, of course, to embrace and
defend that power; and, if the Republicans had contented themselves
with the discharge of this obvious duty, they might have restored the
Constitution to its true position, and have earned for themselves a title to
be called benefactors of their country. This was their mission; and
rarely has there been a higher one presented to any political organiza-
tion. But, easy as it may be to trace their error, it is not so easy to
excuse it. They should have made themselves the defenders of the
supremacy of Congress over the Territories, and should have vindicated
its power to deal with slavery therein, as with all other things, whether
by compromise, or by naked legislation without compromise. DBut here
they should have stopped.

Instead of this, they mingled with this great argument — which
demanded Southern as well as Northern support, and to which the
South should have been won by the power of reason and the persuasive
gentleness of brotherly love — the untenable dogma, offensive at once
to Southern pride, that the power is a power to prohibit, and includes no
authority to establish or sanction, slavery. They declared, that, every-

* As we write these paragraphs, we read in the “ Chicago Times,” a paper in the
interest of Mr. Douglas, that, “ from the day of Mr. Douglas’s triumph in Congress
over the administration in the affair of Lecompton, he has been denounced as a traitor,
and every man has been proscribed who avowed sympathy or conviction with him.
The masterly Essay on ‘ The Dividing Line between Local and Federal Authority’
thus became necessary, as well to his own vindication as jfor the rescue of the party
Jrom impending ruin.” .

An impartial spectator cannot fail to ask why it is that the Democratic party is
exposed to “impending ruin;’* and such a spectator cannot avoid seeing, that when
a political party departs from established principles of the Constitution, seeking for
new theories to take the place of plain Constitutional powers long recognized and
acted uwpon, it must necessarily become divided against itself in the pursuit of such
theories. Had the Missouri Compromise been left undisturbed, neither Mr, Douglas
nor “the administration” would ever have had occasion to contend about * popular
sovereignty in the Territories.”
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where and under all circumstances, the slaveholder shall be excluded
from the national domains, if he goes with the servants whom he
possesses at home. They sought to rouse the Free States, by a general
antislavery agitation, to a combination for the enforcement of a policy,
the declaration of which increased instead of diminishing the perils to
which the Constitutional power was already exposed. These were acts
of consummate imprudence. They were acts which gave the control of
the Republican party to its least reliable members; made its fanatics
leaders ; and, of necessity, reduced it to the position of a purely sectional
organization, to be feared and abhorred throughout one-half of the
Union. Over this error, too, we have no feeling of gratification to
indulge. Itis mournful to see a noble cause frustrated by those to whose
hands fortune has committed its defence. It is mournful to see a great
Constitutional power which was lodged by our fathers in their frame of
government, for wise and beneficent purposes, and which can alone
furnish a safe means of disposing of questions which imperil our peace,
thus put still further from its office by the indiscretion of those who
ought to have gained for it the glad acquiescence of the whole land, by
making the South to feel that her interest in its maintenance is even
greater than the interest of the North.



APPENDIX..

A.

Note on the Dred Scott Case, referred to ante, p. 25.

THE decision of the Supreme Court of the United States in the Dred Scott
case is so little understood, and its character as a judicial precedent is so
generally misapprehended and so often misrepresented, that the following
analysis of it may be useful.

The plaintiff, Dred Scott, brought an action of trespass in the Circuit Court
of ths United States for the District of Missouri, against the defendant, Sand-
ford, for the purpose of establishing his freedom ; and according to the require-
ments of law, in order to gain the jurisdiction of the Court, the plaintiff, in his
writ, averred himself to be a “ citizen” of the State of Missouri, and the
defendant to be a “citizen” of the State of New York. The defendant filed
a plea in abatement, alleging that the plaintiff is not a “citizen ” of Missouri,
because he is a negro of African descent, his ancestors having been of pure
African blood, brought into this country and sold as slaves. To this plea the
plaintiff demurred ; and, as by his demurrer he admitted the facts alleged in
the plea, the sole question on the demurrer was the question of law, whether
a negro of African descent, whose ancestors were slaves, can be a citizen of
the United States, for the purpose of suing a citizen of another State than
his own in a Circuit Court. The Circuit Court gave judgment for the plain-
tiff on this question ; and the defendant was ordered to plead to the merits of
the action. He did so; and the substance of his plea in bar of the action
was, that the plaintiff was his (the defendant’s) slave, and that he had a right
to restrain him as such. Upon the issue joined upon this allegation, the case
went to trial upon the merits, under an agreed statement of facts, which
ascertained, in substance, that the plaintiff, who was a slave in Missouri in
1834, was carried by his then master into the State of Illinois, and afterwards
into that part of the Louisiana Territory in which slavery had been prohibited
by the act of Congress called the Missouri Compromise, and was afterwards
brought back to Missouri, and held and sold as a slave. The jury, under the
instructions of the Court, found that the plaintiff, at the time of bringing his
action, was a slave; and the defendant obtained judgment. The plaintiff
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then sued out a writ of error to the Supreme Court of the United States,
which removed the whole record into that Court.

It will be observed that the record, as brought into the Supreme Court,
presented two questions : — .

1. The question arising on the plea to the jurisdiction of the Circuit
Court, whether a negro of African descent, whose ancestors were slaves, can
be a citizen.

2. The question involved in the verdict and judgment on the merits,
whether the plaint{ff was a slave at the time he brought his action. This
question involved, among others, the inquiry whether the Missouri Compro-
mise, which prohibited the existence of slavery in the Territory where the
plaintiff was carried, was constitutional or not.

The importance and effect of the Dred Scott decision depend entirely upon
the manner in which these questions were dealt with by the Supreme Court.
If either of them was judicially decided by a majority of the Bench in the
same way, the decision constitutes a judicial precedent, binding upon the
Court hereafter, and upon all other persons and tribunals, until it is reversed
in the same Court, to just the extent that such decision goes. If either of
them was not judicially decided by a majority of the Bench in the same way,
there is no precedent and no decision on the subject; and the case embraces
only certain individual opinions of the judges. The following analysis will
determine what has been judicially decided. The reader will observe, that,
when the plea in abatement is spoken of, it means that part of the pleadings
which raised the question whether a negro can be a citizen: the merits of the
action comprehend the question whether the plaintiff was a slave, as affected
by the operation of the Missouri Compromise, or otherwise. Keeping these
points in view, every reader of the case should endeavor to ascertain the true
answers to the following questions: — .

1. How many of the judges, and which of them, held that the plea in
abatement was rightfully before the Court, on the writ of error, so that they
must pass upon the question whether a negro can be a citizen ?

Answer. — Four: Chief-Justice, and Justices Wayne, Daniel, and Curtis.

II. Of the above four, how many expressed the opinion that a negro can
not be a citizen ?

Answer. — Three: Chief-Justice, and Justices Wayne and Daniel.

Judge Curtis, who agreed that the plea in abatement was rightfully before
the Court, held that a negro may be a citizen, and that the Circuit Court,
therefore, rightfully had jurisdiction of the case.

The opinions of these four judges on this question are to be regarded as
judicial ; they having held that the record authorized and required its deci-
sion. But as there are only three of them on one side of the question, and
there is one on the other, and there were five other judges on the bench,
there is no judicial majority upon this question, unless two at least of the
other five concurred in the opinion that the question arising on the plea in
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ahatement was to be decided by the Supreme Court, and also took the same
view of that question with Judges Taney, Wayne, and Daniel.

But, in truth, there is not one of the other five judges who concurred
with the Chief-Justice and Judges Wayne and Daniel on either of the above
points.

Judge Nelson expressly avoided giving any opinion upon them. Indeed,
he scems to have leaned to the opinion, that the plea in abatement was not
before him : but, after saying there may be some question on this point in
the Courts of the United States, he goes on to say, ¢ In the view we [I] have
taken of this case, it will not be necessary to pass upon this question; and
we [I] shall therefore proceed at once to an examination of the case upon tis
merits.” He then proceeds to decide the case upon the merits, upon the
ground, that, even if Scott was carried into a region where slavery did not
exist, his return to Missouri, under the decisions of that State, is to be
regarded as restoring the condition of servitude. Judge Nelson has never
given the opinion that a negro cannot be a citizen, or that the Missouri Com-
promise was unconstitutional, or given the least countenance to either of
these positions.

Judge Grier, after saying that he concurred with Judge Nelson on the
question embraced by his opinion, also said that he concurred with the Chief-
Justice that the Missouri-Compromise Act was unconstitutional. He neither
expressed the opinion that a negro cannot be a citizen, nor did he intimate
that he concurred in that part of the opinion of the Chief-Justice: on the
contrary, he placed his concurrence in the disposal of the case, as ordered by
the Court, expressly upon the ground that the plaintiff was a slave, as alleged
in the pleas in bar.

Judge Campbell took great pains to avoid expressing the opinion that a
free negro cannot be a citizen, and has given no countenance whatever to
that dogma. He said, at the commencement of his opinion, after reciting the
pleadings, “ My opinion in this case is not affected by the plea to the juris-
diction, and I shall not discuss the question it suggests.” Accordingly, in
an elaborate opinion of more than twenty-five pages 8vo, he confines himself
exclusively to the question, whether the plaintiff was a slave; and he adopts
or concurs in none of the reasoning of the Chief-Justice, except so far as it
bears upon the evidence which shows that the plaintiff wag in that condition
when he brought his suit. He concurred with the rest of the Court in
nothing but the judgment ; which was, that the case should be dismissed from
the Court below for want of jurisdiction; and that want of jurisdiction, he
takes good care to show, depends, in his view, on the fact that the plaintiff
was a slave, and not on the fact that he was a free negro, of African descent,
whose ancestors were slaves.

Thus there were only three of the judges who declared that a free negro,
of African descent, whose ancestors were slaves, cannot be a * citizen,” for
the purpose of suing in the Courts of the United States, and whose opinions
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on this point are to be regarded as judicial, because they were given under
the accompanying opinion, that the question was brought before them on the
record. As three is not a majority of nine, the case of Dred Scott does not
furnish a judicial precedent or judicial decision on this question.

With regard to the other question in the case, — that arising on what has
been called the merits, — the reader will seek an answer to the following
questions: —

L. Of the judges who held that the plea in abatement was rightly before
them, and that it showed a want of jurisdiction in the Circuit Court, how
many went on, notwithstanding their declared opinion that the case ought to
have been dismissed by the Circuit Court for that want of jurisdiction, to con-
sider and pass upon the merits which involved the question of the constitu-
tional validity of the Missouri Compromise ?

Answer. — Three: Chief-Justice, and Judges Wayne and Daniel.

II. Of the above three judges, how many held the Missouri-Compromise
Act unconstitutional ?

Answer. — Three: the same number and the same judges.

IIL Of the judges who did not hold that the question of jurisdiction was
to be examined and passed upon, and gave no opinion upon it, how many
expressed the opinion on the merits that the Compromise Act was void ?

Answer. — Three: Judges Grier, Catron, and Campbell.

IV. Of the remaining three judges, how many gave no opinion upon
either of the two great questions, — that of citizenship, or that of the vali-
dity of the Compromise ?

Answer. — One: Judge Nelson,

V. Of the remaining two judges, how many, who held that the question of
citizenship was not open, still expressed an opinion upon it in favor of the
plaintiff, and also sustained the validity of the Compromise ? *

Answer. — One: Judge McLean.

VI. The remaining judge (Curtis) held that the question of citizenship
was open upon the record ; that the plaintiff, for all that appeared in the plea
in abatement, was a citizen; and, consequently, that the Circuit Court had
jurisdiction. This brought him necessarily and judicially to a decision of the
merits, on which he held that the Compromise Act was valid.

Thus it appears that six of the nine judges expressed the opinion that the
Compromise Act was unconstitutional. But, in order to determine whether
this concurrence of six in that opinion constitutes a judicial decision or pre-
cedent, it is necessary to see how the majority is formed. Three of these
judges, as we have seen, held that the Circuit Court had no jurisdiction of
the case, and ought to have dismissed it, because the plea in abatement
showed that the plaintiff was not a citizen; and yet, when the Circuit Court
had erroneously decided this question in favor of the plaintiff, and had ordered
the defendant to plead to the merits, and, after. such plea, judgment on the
merits had been given against the plaintiff, and he had brought the record

6
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into the Supreme Court, these three judges appear to have held that they
could not only decide judicially that the Circuit Court was entirely without
jurisdiction in the case, but could also give a judicial decision on the merits.
This presents a very grave question, which goes to the foundation of this case

- as a precedent or authoritative decision on the constitutional validity of the
Missouri-Compromise Act, or any similar law.

If it be true, that a majority of the Judges of the Supreme Court can ren-
der a judgment ordering a case to be remanded to a Circuit Court, and there
to be dismissed for a want of jurisdiction, which three of that majority declare
was apparent on a plea in abatement, and these three can yet go on in the
same breath to decide a question involved in a subsequent plea to the merits,
then this case of Dred Scott is a judicial precedent against the validity of the
Missouri Compromise. But if, on the other hand, the judicial function of
each judge who held that the Circuit Court was without jurisdiction, for rea-
sons appearing in a plea to the jurisdiction, was discharged as soon as he had
announced that conclusion, and given his voice for a dismissal of the case on
that ground, then all that he said on the question involved in the merits was
extra-judicial, and the so-called *“decision” is no precedent. Whenever,
therefore, this case of Dred Scott is cited hereafter in the Supreme Court as a
judicial decision of the point that Congress cannot prohibit slavery.in a Ter-
ritory, the first thing that the Court will have to do will be to consider and
decide the scrious question, whether they have made, or could make, a judi-
cial decision that is to be treated as a vrecedent, by declaring opinions on a
question involved in the merits of a judgment, after they had declared that
the Court which gave the judgment had no jurisdiction in the case.

When it is claimed, therefore, in grave State-papers or elsewhere, whether
in high or low places, that the Supreme Court of the United States, or a
majority of its judges, has authoritatively decided that Congress cannot pro-
hibit slavery in a Territory, it is forgotten or overlooked, that one thing
more remains to be debated and determined ; namely, whether the opinions
that have been promulgated from that Bench adverse to the power of Congress
do, in truth and in law, constitute, under the circumstances of this record, an
actual, authoritative, judicial decision.

These observations respecting the Dred Scott case are submitted to the
public, and especially to the legal profession, with the most entire respect for
the several judges; with every one of whom, the writer believes he may say,
he has the honor to sustain friendly relations, as he certainly reverences their
exalted functions. In perfect consistency with these sentiments, he may be
permitted to say, that whatever may be thought of the expediency of express-
ing opinions on every question brought up by a record, or argued at the bar,
there must always be a subsequent inquiry how far such opinions, in the
technical posture of the case, as it was presented and disposed of, make a
Judicial decision.
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B.

Note on the Property View of Slavery, under the Constitution of the
United States.

It is difficult to appreciate the importance which some Southern men ap--
pear to attach to the doctrine, that the Constitution of the United States
recognizes slaves as property. It is a doctrine which cannot increase,
by one jot or tittle, the security of the master’s right. That right
depends exclusively upon the law of the State, and is no more capable of
being affected by the Federal Government, when the Federal Constitution is
not held to recognize it as a right of property, than it is when the property.
doctrine is admitted. In point of truth, the Federal Constitution takes notice
of the existence of the stafus of slavery in three modes only. First, it
secures to the federal authority, through the commercial power, the right to
prevent the increase of persons in the condition of servitude by importation ;
and there, in this direction, it stops, leaving it entirely to each State to per-
mit their increase by birth upon the soil of the State. Secondly, the Consti-
tution recognizes the fact, that besides the *free persons, including those
bound to service for a term of years, and excluding Indians not taxed,”
there may be In the States * other persons;” it permits each State, in
making the basis of its Congressional representation, to add to its free popu-
lation three-fifths of these ¢ other persons;” and, as it is perfectly well
known historically that this provision had reference to persons in the condi-
tion of servitude, it is quite legitimate to say that the Constitution, through
this provision, recognizes such servitude as an existing sfatus of persons
under the local law. Thirdly, the Constitution requires that ¢ persons
owing service” in one State, and escaping into another, shall not be dis-
charged of their service in consequence of any law of the State into which
they may have escaped, but shall be delivered up.

Now, what is there, in all this, which looks like a recognition of the right
of the master as a right of property, in the sense in which that term must be
used by jurists? The Constitutien neither defines, affects, nor deals with, the
right itself. If it is the pleasure of the State to abolish it, those who were its
subjects pass out of the scope of these provisions of the Federal Constitution.
If the State chooses to continue its sanction of the condition of servitude,
these provisions continue to operate: they continue to operate so long as
there are persons who come within the description, whether the State treats
them as persons or as property, or as both. Indeed, under the provision
relating to fugitives from service, there is no pretence to say that the Consti-
tution looks to any properfy; for its terms embrace apprentices as well as
slaves.
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It is of some consequence to the harmonious working of our complex sys-
tem of government, that the exclusive and irresponsible control of each State
over the personal condition of its inhabitants should not be felt to be capable
of being affected by any theory respecting the mode in which the Federal
Constitution recognizes the peculiaritics of that condition. Of course, no
Slave State can ever permit its sovereign control over its inhabitants to be
put for a moment in peril; not only because its peace and safety require a
jealous defence of its own prerogative, but because that prerogative affords
the only means by which we can rationally hope for a gradual amelioration
of the condition of the African race. It scarcely seems desirable, therefore, to
weaken the just foundations of this most important right, by maintaining
theories which are in no way necessary to its defence.

With regard to this property doctrine, as affording the means of securing
to slavcholders an entrance into the Territories with their slaves, we are
entirely unable to perceive its value. It will be conceded by every reflecting
person, that, when the right so to enter the Territories is established, it is a
mere abstraction ; and that, unless some means of protecting and upholding
the relation of master and slave are provided under the local law, the relation
will practically cease to exist. It is equally apparent that such protection
can only be obtained by legislation, either Congressional or Territorvial. If
we suppose the application for a slave code to be made to Congress, how is
the case strengthened by the property doctrine? If the property carried into
a Territory is of such a character as to require the protection of a peculiar
code, it is of very little consequence whether we call it property before it
arrives, or call it something else; for, until the code is furnished, the thing
itself is of no value. 'Whether the necessary code shall or shall not be fur-
nished, depends entirely upon the legislative discretion of Congress. As the
appeal must be made to that discretion, it would seem to be far better to
have the whole matter depend at once upon those large considerations of
political expediency which should in the end govern it, rather than to under-
take to control the legislative discretion by an artificial subtlety, which sup-
poses a duty to do that which the legislative power cannot be compelled
to do.

.



POPULAR SOVEREIGNTY IN THE TERRITORIES.

JUDGE DOUGLAS IN REPLY TO JUDGE BLACK.

In Harpers’ Magazine f01 September I published an article on the dividing
line between federal and local authority in the Territories of the United
States. My sole object was to vindicate a principle to which I had been
committed for many years—and in connexion with which I had recently
been assailed with great bitterness and injustice~by a fair and impartial
exposition of the subject, without assailing any person or placing any one
in a false position. A few weeks afterwards an anonymous review of my
article made its appearance—first in the Washington *Constitution,” and
subsequently in pamphlet form—under the following caption: * Observations
on Senator Douglas’ views of popular sovereignty, as expressed in Harpers’
Magazine for Septembcr 1859.”

Instead of replying to the well-known propositions which I had so often
announced and defended in the Senate and before the country, for the last
ten years, and which were embodied and expressed in Harpers B3lagazine for
September, the reviewer deemed it consistent with fair-dealing to ignore my
real views as expressed in the article to which he professed to reply, and
attribute to me opinions which I had never entertained or expressed on any
occasion. When the pamphlet containing this perversion of my opinions was
first placed in my bands, I at once pointed out some of the most obvious and
palpable of those mlsrepresentatlons and denounced them in emphatic and
indignant language, in a speech at Wooster, Ohio.

Here I was content to let the matter rest, and allow the public to form an
impartial and unbiassed opinion upon the real positions which I had assumed
in Harpers’ Magazine, without any reply from me to the legal argument
which the writer of the anonymous pamphlet had made in oppos1t10n to my
alleged views upon a political question.

On the 6th of this month, however, the same newspaper contained an
appendix to this pamphlet, in reply to so much of my speech at Wooster as
pointed out and denounced the misrepresentations of my views as expressed
in Harper, and announced Judge Black, the Attorney General of the United
States, as the author of the pamphlet and appendix. Since the Attorney
General of the United States has thus avowed the authorship of these assaults
upon me, and flooded the country with them with the view, doubtless, of
giving all aspirants, expectants, and incumbents of office to understand that
he speaks “by authority ” of those whose legal adviser he is, and that they
are all expected to follow his example and join in the crusade, I have conclu-
ded to reply to so much of his “Observations” as are calculated to obscure
my real position by persistingly attributing to me opmlons which I have never
expressed, nor for a moment entertained. '

“ RFIGHTING THE JUDICIARY ”

For instance, the first act of injustice which I pointed out at Wooster,
and proved to be untrue by undeniable facts, was his representation of
me as ‘“fighting the judiciary;’ commandmw the democratic party to
“assault the Supreme Court of the United States,” not treating the court
with ““ decent respect;” and much more of the same tenor. All'of which
was calculated to convey to those who might not happen to know the con-
trary, the idea that, “in Harpers’ Magazine for September, 1859,” I had
agsaulted, traduced, and indecently treated the Supreme Court of the United
States on account of their decision in the Dred Scott case! It was shown in.
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my speech at Wooster that all these representations were pure inventions;
that I had not written nor spoken one word in Harper or elsewhere in dis-
paragement of the court or its decisions; that every reference or allusion
to the court and its decision was in respectful terms of unqualified approba-
tion; that in several places in the Harper article I not only endorsed,
but larg‘ely quoted from the Dred Scott decision in confirmation of my
own views; that I had made more speeches in defence of the court in
connexion with the Dred Scott case than any living man; that in the
Illinois canvass last year, when assailed by the combined forces of the
black republicans and the federal office holders, under the advice of my
present assailants, I defended the court in more than one hundred speeches
against their enemies and mine; and, in conclusion, I defied the writer
of this pamphlet, and all others who are reckless enough to endorse its
statements, to produce one word ever spoken or written by me disre-
spectful of the court or in condemnation of its decision! Well, Judge
Black, for himself and as Attorney General for my confederated assail-
ants, has replied to my Wooster speech in bhis appendix; and what has
he said on this point? What reply has he made to my positive denial of the
truth of his allegations, and my demand for the production of the proof?
Does he repeat the charge and produce the evidence to sustain its truth; or
does he retract the charge and apologize for the injustice he has done me?
I had supposed that there was no alternative for a man of honor but to do
the one or the other! Judge Black has done neither! Nor is his conduct
less exceptionable in respect to his allegation that I advocate the confisca-
cation of private property by the territorial legislature, or that I have alter-
nately affirmed and denied that the Territories are sovereign political com-
munities-or.States, or that the Jeffersonian plan of government for the
Territories, which I alleged to have been adopted, was in fact “rejected by
Congress,” or that I was attempting to establish a new school of politics
by forcing new articles into' the creed, and new tests of democratlc faith,
in violation of the Cincinnati platform.

It is to be regretted that all political discussions cannot be conducted
upon those elevated principles of fairness and honor which require every
gentleman to state his antagonist’s position fairly and truly, and correct any
mlsgake he may have committed inadvertently the moment . it is pointed out
to him

"That I am or ever have been in favor of the confiscation of private
property by the action of a territorial legislature, or by any other power on
earth, is simply untrue and absurd.” Nor is there any foundation or excuse
for the allegation that I have ever assigned as a reason for such confiscation
that the Territories were sovereign political communities.

THE TERRITORIES, WITHOUT BEING SOVEREIGN COMMUNITIES, HAVE CERTAIN ATTRIBUTES
OF SOVEREIGNTY. . :

" 1 have never sald or thought that our Territories were sovereign political
communities, or even limited sovereignties like the States of “he Union.
Sovereign States have the right to make their own constitutions and
establish their own governments, and alter and change the same at pleasure.
I have never claimed these powers for the TEII‘ltOI‘leB nor have I ever
failed to resist such claim when set up by others, as was done by the friends
of a State organization in New Mexico and Utah some years ago, and more
recently by the supporters of the Topeka and Lecompton movements in Kan-
sas, where they attempted to subvert the authority of the territorial gov-
ernments established by Congress, without the consent of Congress. :

While, therefore, I have always denied that the Territories were independ-
ent sovereign communltles it is true, however, that during the last ten years
1 have often said, and now repeat my firm conviction, “that the people of
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the Territories are entitled to all the rights, privileges, and immunities of
gelf-government, in respect to their internal polity, subject only to the Con-
stitution of the United States. The Attorney General is unable to com-
prehend how the people of a dependent colony or Territory, can have any
“attribute of sovereignty about them”! Sometimes a child can be made
to comprehend’ a proposition which he does not understand, by present-
ing to his mind an example which is familiar to him. The American
colonies, prior to the revolution, presented thirteen examples precisely
in point. The Attorney General must be presumed to have read the
history of the colonies, and to be familiar with these examples. The
fact cannot be successfully controverted, and ought to be admitted, that the
colonies did claim, possess, and exercise legislative power in their respective
provincial legislatures over all rightful subjects of legislation in respect to
their domestic concerns and internal polity. They enacted laws for the pro-
tection of life, liberty, and property; and in pursuance of those laws, they
deprived men of life, liberty, and property, when the same became for-
feited by their crimes. They exercised these high attributes of sovereign
power during the whole period of their colonial dependency; and were
willing to remain dependent upon the crown and obedient to the supremacy
of Parliament in all matters which affected the general welfare of the empire
without interfering with the internal polity of- the colonies. So with our
Territories. They possess legislative - power, which is only another form
of expression for sovereign power, over all rightful subjects of legislation
in respect to their internal polity, subject, of course, to the Constitution of
the United States. - . ’

»‘THE SOURCE OF THE POWER OF SELF-GOVERNMENT.

But the Attorney General does not perceive the analogy between the
colonies and the Territories in this respect; nor does he recognize the pro-.
priety of tracing the principles of our government back through the revolu-
tion for the pupose of instituting an inquiry into the grounds upon which
the colonies separated from the parent country, and the fundamental prin-
ciples established by the revolution as the basis upon which our entire
political system rests. Such an inquiry is deemed mischievous because
it is calculated to disturb the repose of those who hold that the Terri-
tories ““have no attribute of sovereignty about them;” that a “ Territory
has a superior in the United States government upon whose pleasure
it is dependent for its very existence, in whom it lives and moves and
has its being; who has made and can unmake it with a breath;” that.
it is only “a public corporation established by Congress to manage the local
affairs of the inhabitants, like the government of a city established by a
State Legislature;” and that ““there is probably no city in the United States
whose powers are not larger than those of a federal Territory!” The learned
Attorney General, having convinced himself by the study of that *primer
of political science,” which he claims to have “mastered,” and kindly com-
mends to my perusal, that Congress possesses the same sovereign power over
the people and governments of the Territories that a sovereign State has over
the municipal corporations of all the cities within its limits, or that the British
Parliament claimed over the American colonies when it asserted its right to
bind them in all cases whatsoever, deprecates all inquiry into the foundation
of this right, and especially into the mode in which the claim was met by
the colonies when it was attempted to be enforced by George III and his.
royal cabinet. RS A R

The authority of the King’s Attorney General, and the terror which his
anathemas were calculated to inspire, when supported by the King and his
cabinet, were not sufficient to stifle the inquiry. in those days. 8o long as
this right of local self-government was not wantonly outraged, and its actual .
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enjoyment practically obstructed by the action of the imperial government,
the colonies were content with the possession and enjoyment of this sovereign
power, without inquiry into its origin or source. But the instant that the
British government attempted, both as a matter of right and in fact, to
deprive them of the “free and exclusive power of legislation in their several
provincial legislatures in all cases of taxation and internal polity,” a serious
and anxious inquiry was instituted into the origin and source of all legiti-
mate political power. The result of the investigation was the disclosure of
a fundamental and irreconcilable difference of opinion between the colonies
and the British government in respect to the origin and source of all
rightful political authority, which laid the foundation of our American
Theory of government in antagonism to the Euwropean Theory. The colo-
nies contended, on the one hand, that the power of sclf-government was
inherent in the people of the several colonies, and could be exercised
only by their authority and consent; while the British ministry insisted
that the King of England and his government were the fountain and
source of all political power and rightful authority in the colonies, which
could be delegated to the people or withheld from them at the pleasure of
the sovereign. Here we find the first practical assertion on this continent of
the American theory that the power of self-government is inherent in and
emanates from the people in each State, Territory, or colony, in opposition to
the European theory that the King or Monarch is the fountain of justice and
the source of all legitimate power. Itis to be hoped that the Attorney General
will be able to comprehend the distinction between these two antagonistic
theories, since our entire republican system rests upon it, and the conduct of
our revolutlonary fathers can be vindicated and Justxﬁed only by assuming
that the European theory is wrong and the American theory right. So
long, I repeat, as the British government did not, in fact, deprive the colonies
of the power of self-government in Tespect to their internal affairs, differences
of opinion could be tolerated upon the theoretical question in regard to the
source of the power; for the colonies were at liberty to claim, as they did
claim, that they exercised it of their own inherent right, in conformity with
theroyal charters, which only prescribed the form of government under which"
they were to exercise exclusive legislation in all cases affecting their internal:
polity. While, on the other hand, the British government could contend, as
they did contend, that the colonies possessed the power, not in their own
right, but as a favor graciously bestowed by the crown. 'Practically it
made no difference, therefore, to the colonies whether the power was inherent
or delegated—whether they possessed it in their own right, or as a gracious
boon from the crown; so long as they were not dxsturbed in its exclusive
possession and unrestricted enJoymont So it is with the people of the
Territories. . It makes no practical difference with them whether the power"
of self-government, subject only to the Constitution, is inherent in them-
selves, and recognized by Congress in the organic act or whether Congresy
possesses soverelgn power over the Territories for thelr government, and
has delegated it to them. Whichever be the source of the power, the result’
is the same s0 long as their right of local self-government is not invaded. :

ALL LEGISLATIVE POWERS APPERTAIN' TO SOVEREIGNTY..

By the terms of the Kansas-Nebraska act, and, indeed, of all the terrltorlal'
governments now in existence, “the Ieglslatlve power of the Territory ex-
tends to all rightful subjects of legislation consistent with the Constitution.
of the United States” and the provisions of the organic acts. ’

In the face of this general grant or recognition of *legislative power”
over “all rightful 511bJects of legislation,” the Attorney General tells us that -
the Territories “have no attribute of sovereignty about them.” - What does:
he mean by attribute of sovereignty? * Al legislative powers. appertain to:
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sovereignty,” says Chief Justice Marshall. Every legislative enactment
involves an exercise of sovereign power; and every legislative body possesses
all the attributes of sovereignty to the extent and within the sphere of its
legislative authority. These propositions are recognized by the elementary
writers as axiomatic principles which lay at the foundation of all municipal
law, and are affirmed in the decisions of the highest judicial tribunals known
to our Constitution. o . .

‘What, then, does the Attorney General mean when he says that the Terri-
tories “have no attribute of sovereignty about them 7” Surely he does not
wish to be understood as denying that the Kansas-Nebraska act, and the
organic act of every other Territory in existence, declares that ¢ the legis-
lative power of the Territory shall extend to all rightful subjects of legisla~
tion” Does he mean to be understood as asserting that these several
acts of Congress are all unconstitutional and void ? . If not, the Terftories
certainly have “legislative powers;” and the courts hold that “all legisla-
tive powers appertain to sovereignty.” ‘ '

- SLAVERY INCLUDED IN THE GRANT OF LEGISLATIVE POWER.

The fact is undeniable that it was the obvious intention of Congress, as
manifested by the terms of these several organic acts, to recognize the
right of the territorial legislature to exercise those legislative powers which
the courts and jurists say appertain to sovereignty, over all rightful subjects
of legislation so far as the Constitution will permit; and that slavery was
not excepted, nor intended to be excluded from those “rightful subjects of
legislation,” for the plain and unerring reason that the fourteenth section
of the same act provides that it is “ the true intent and meaning of this act
not to legislate slavery into any Territory or State, nor to exclude % therefrom,
but to leave the people thereof perfectly free to form and regulate their domestic
institutions in their own way, subject only to the Constitution of the United
States.” . . : : ‘

“ Slavery,” then, was not intended to be excepted from those “ rightful sub-
jects of legislation,” but was the subject which was especially left to the
people of the Territory to decide for themselves. . The people of the Territory
were not only to “regulate” the institution of slavery to suit themselves,
but were to be left “ perfectly free to form and regulate their own domestic
institutions in their own way.” The people were to be left free * to legislate
slavery into any Territory,” while they remained in a territorial condition,
“or to exclude it therefrom,” and “to legislate slavery into any State,” after
their admission into the Union, ¢ or to exclude it therefrom” just as they pleased,
without any interference by Congress, and subject to no other limitation or
restriction than such asthe Constitution of the United States might impose.

The right of legislatiug upon the subject of slavery in the Territories
being thus vested exclusively in the legislature thereof, in the same manner,
and subject to the same restrictions, as all other municipal regulations,
Congress, out of an abundance of caution, imposed a condition which
would have existed even if the organic law had been silent in relation to it,
to wit: that the territorial legislature should make no law upon the subject
of slavery, or upon any other rightful subject of legislation, which was not
consistent with the Constitution of the United States. This is the only limita-
tion or restriction imposed upon the power of the territorial legislature
upon the subject of slavery; and this limitation would have existed in its
full force if the organic act had been silent upon the subject, for the reason
that the Constitution being the paramount law, no local law could be made
in conflict with it. A Whether any enactment .which the territorial legisla-
ture may pass, in respect to slavery or any other subject, 8 or is not con-
sistent with the Constitution,” is a judicial question which the Supreme Court
of the United States alone can authoritatively determine.
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In order to facilitate the decision of all questions arising under the terri-
torial enactments upon the subject of slavery especially, a provision
was inserted.in the 10th section of the Kansas-Nebraska bill, that * writs
of error and appeals from the final decisions of the said supreme court
[of the Territory] shall be allowed, and may be taken to the Supreme
Court of the United States,” without reference to the usual limitations in
respect to the value of the property, *in all cases involving title to slaves,” and
“upon any writ of habeas corpus, tnvolving the question of personal freedom.”
This peculiar provision was incorporated into that bill for the avowed and
only purpose of enabling every person who might feel aggrieved by the terri-
torial legislation, or the decisions of the territorial courts in respect to
slavery, to take an appeal or prosecute a writ of error directly to the Supreme
Court of the United States, and there have the validity of the territorial law,
under® which the case arose, and the respective rights of the parties affected
by it, finally determined. Every man who voted for the Kansas-Nebraska
bill agreed to abide, as we were all previously bound, by the Constitution,
1o respect and obey all such decisions when made. In this form the Kansas-
Nebraska bill became a law. In pursuance of its provisions, the legislature
of Kansas Territory have ‘at different times enacted various laws upon the
subject of slavery. They have adopted friendly and unfriendly legislation.
They have made laws for the protection of slave property and repealed them.
They have provided judicial remedies and abolished them. - They have
.afforded ample opportunities to any man who felt aggrieved by their legisla-
tion to present his case to the judicial tribunals, and obtain a decision from
the Supreme Court of the United States upon the validity of any part or the
whole of this legislation upon the subject of slavery in that Territory. "No
man has seen proper to present his case to the court.” No territorial enact-
ment upon this subject has been brought to the notice of the court. No
case has arisen in which the validity of these or any other territorial enact-
ments were involved even incidentally. There was no one point or fact in
the Dred Scott case upon which the validity of a territorial enactment or the
power of a territorial legislature upon the subject of slavery could possibly
have arisen. In that case, so far as the Territories were concerned, the only
question involved was the constitutionality and validity of an act of Con-
gress prohibiting slavery on the public domain where there was no territorial
government; and the court in their decision very properly and emphatically
repudiated and exploded the doctrine that Congress possesses sovereign
power over the subject of slavery in the Territories, as claimed by Mr.
Buchanan' in his letter to Mr Sanford, and by the republicans in their
Philadelphia platform. . The Dred Scott case, therefore, leaves the question
open and undecided in respect to the validity and constitutionality of
the various legislative - enactments in Kansas and New Mexico, and the
other Territories upon the subject of slavery. Whenever a case shall arise
under those or any other territorial enactments, affecting slave property or
personal freedom in the Territories, and the Supreme Court of the United
States shall decide the question, I shall feel myself bound, in honor and duty,
to respect and obey the decision, and assist in carrying it into effect in good
faith, Butthe Attorney General still persists in his objection that the Territo-
ries cannot legislate upon the subject of slavery for the reason that such
legislation involves the exercise of sovereign power. The Territory of New
Mexico exercised sovereign power last year in passing an efficient code for
the protection of slave property. Does the Attorney General still insist
that it is unconstitutional? When he shall institute judicial proceedings to
test that question, I doubt not his friend Mr. Lincoln will volunteer his
services to assist him in the argument, in return for the valuable services
rendered him in the Illinois canvass last year which involved this identical
issue. Since I have had some experience in defending the right of the
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Territories to decide the slavery question for themselves, in opposition to the
Jjoint efforts of these distinguished opponents of popular sovereignty, I am not
sure that I wouid not volunteer to maintain in argument before the Supreme
Court the constitutionality of the slave code of New Mexico, even against
such fearful odds. : '

+ But let us see upon what subjects the territorial legislatures are in the
constant habit of making laws without objection from the Attorney General
or anybody else. B :

PROTECTION OF LIFE, LIBERTY, AND PROPERTY,

The Territories are in the habit of enacting laws for the protection of the
life, liberty, and property of the citizen, and, in pursuance of those laws,
they are also in the habit of depriving the citizen of life, liberty, and
property, whenever the same may become forfeited by crime. = The right
and propriety of exercising this power by the territorial governments
have never been questioned. What higher act of ‘sovereign power can any
government on earth perform than to deprive a citizen of life in obedience
to a law of its own making ? If liberty be deemed more sacred than life,
it is only necessary to remark that the Territories do, in like manner, deprive
a citizen of liberty by imprisoning him for a term of years or for life, at
hard labor or in solitary confinement, in compliance with the territorial law
and judicial sentence. Can anything short of sovereign power lawfully de-
prive a citizen of his liberty, load his limbs with chains, and compel him to
labor upon the public highways or within the prison walls for no other
offence than violating a territorial law ? . The property of the citizen is also
seized and sold by order of court, and the proceeds paid into the public
treasury as a penalty for violating the laws of the Territory. If it be true
that the Territories “have no attribute of sovereignty about them,” the peo-
ple of the United States have a right to know from their Attorney General
why he, as the highest law officer of the government, permits, and does not
take the requisite steps to put a stop to the exercise of these sovereign powers
of depriving men of life, liberty, and property in Kansas, Nebraska, New
Mexico, and the other Territories, under no other authority than the assumed
sovereignty of a territorial government? It is no answer to this inquiry
to say that the sufferers in all these cases had forfeited their rights by their
crimes. My point is that it requires sovereign power to determine by law
what acts are criminal—what shall be the punishment—the conditions upon
which life may be taken, liberty restrained, and property forfeited. This
govereign power in the Territories is vested exclusively in the territorial
legislatures—Congress never having assumed the right to enact a criminal
code for any organized Territory of the United States. '

POWER OF TAXATION FOR TERRITORIAL PURPOSES. -

The territorial governments are also in the habit of imposing and collect-
ing taxes on all private property, real and personal, within their limits,
to pay the expenses incident to the administration of justice and to raise
revenue for county, town, and city purposes, and to defray such portion of
the expenses of the territorial government as are not paid by the United
States; and in the event that the owner refuses or fails to pay the assess-
ment, the territorial authorities proceed to sell property therefor, and trans-
fer the title and possession to the purchaser.. The only limitation on the
power of the territory in this respect is the proviso in the organic law, that
“no tax shall be imposed upon the property of the United States; nor shall
the lands or other property of non-residents be taxed higher than the lands
or other property of residents.” This exception and qualification in respect to
the property of the United States and of non-residents is conclusive evidence
that Congress intended to recognize the right of the territorial government
to exercise the sovereign power of taxation in all other cases. Will the
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Attorney General inform us whether the taxing power is not an atiribute of
sovereignty 7 And whether he intends by constructlon to nullify so much
of the organic acts of the several Territories as recognize their right to ex-
ercise the power of raising revenue for territorial purposes. It is impor-
tant that the citizens of the United States—non-residents as well as
residents of the Territories~—~should know whether all of their property in
the Territories is exempt from taxation or not. - In the classical langnage of
the Attorney General, this “legislative robbery,” which can alone proceed
from sovereign power, should not be permitted to go on, if it be true that
the Territories “have no attribute of sovereignty about them.”

POWER OF CREATING CORPORATIONS,

The terrltorlal legislatures are also in the habit of creating corporations—
municipal, public and private—for counties, cities, and towns railroads and
insurance offices, academies, schools, and’ bndges Is not the power to
create a corporation an “attribute of sovereignty ?” - Upon this point Chief
Justice Marshall, in delivering the unanimous opinion of the court, once said:
“On what foundation does this argument rest? On this alone; that the
power of creating a corporation is one appertaining to sovereignty, and is
not expressly conferred on Congress. This is true. But all legislative
powers appertain. to soverelgnty ’ ~

ONE OF TWO CONCLUSIONS FOLLOWS.

Since it can no longer be denied, with any show of reason or authorlty,
that all legislative powers appertam to sovereignty, the Attomey General
will be obhged to take shelter behind one of two positions—.

“Either that the Territories have no legislative powers, and consequently,
no right to make laws upon any subject whatever;

Or, that they have sovereign power over all rwhtful subjects of leglslatlon
consistent with the Constitution of the United States, as defined in the or gamc
acts, without excepting slavery.

With all due respect, the first proposition is simply absurd. Tt contradicts
our entire history. It nullifies the most essential provisions of .the organic
acts of all our Territories. It blots out the legislative department in all our
territorial governments. It leaves the people of the Territorics without any
law, or the power of making any, for the protection of life, liberty, or pro-
perty, or of any valuable right or privilege pertaining to either; and drives
the country, by the necessity of the case, to accept the Philadelphia repub-
lican platform of 1856, ‘“that Congress possesses sovereign power over the
Territories of the United States for their government.”

The second’ proposition, however, is in harmony with the genius of our
entire political system. 1t rests upon the fundamental principle of local self-
government as laid down by the continental Congress in 1774, and ratified
by the people of each of the thirteen colonies in their several provincial
legislatures as the basis upon which the revolutionary struggle was con-
ducted. :

It preserves the ideas and principles of the revolution as affirmed in the
Jeffersonian plan of government for the Territories in 1784, and confirmed
by the Constitution of the United States in 1787.

It conforms to the letter and spirit of the compromise measures of 1850,
and of the Kansas-Nebraska act of 1854, and of all our territorial govern-
ments now in existence.

- “It is founded,” as Mr. Buchanan said in his letter acceptmg the presiden-
tial nomination, “on principles as ancient as free government itself,’ and
in accordance with them has simply declared that the people of a Territory,
like those of a State, shall decide for themselves whether slavery shall or
shall not exist within their limits.” “ What a happy conception, then, was
it for Congress to apply this simple rule—that the will of the majority shall
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govern—to the settlement of the question of domestic slavery in the Terri-
tories!"—(Inaugural Address of President Buchanan.)

18 SLAVERY A FEDERAL OR LOCAL INSTITUTION !

Since the Attorney General persists in his denial that the Territories can
legislate for themselves upon the subject of slavery, there is no alternative
Ieft to him but the assumption that Congress possesses sovereign power over
that question in the Territories as claimed by the republicans in their
Philadelphia platform and by Mr. Buchanan in his letter to Mr. Sanford.
Surely the power to legislate upon that and all other rightful subjects of
legislation exists somewhere. Every “right of property, private relation,
condition, or stafus, lawfully existing” in this country, must of necessity be
a rightful subject of legislation by some legislative body. Where docs this
sovereign power of legislation for the Territories reside? It must be in one
of two places—either in Congress or in the Territories. It can be nowhere
else, and must exist somewhere. The Abolitionists insist that Congress
possesses sovereign power over the Territories for their government, and,
therefore, the North, having the majority, should prohibit slavery. The
Democrats contend that Congress has no rightful authority to legislate upon
this or any other subject affecting the internal polity of the people, and that
“the legislative power of the Territories extends to all rightful subjects of
legislation consistent with the Constitution.” = All powers which ave federal
in their nature are delegated to Congress. Those which are municipal and
domestic in their character are “reserved to the States respectively, or to
the people”—* to the States” in respect to all of their inhabitants, and “to
the people” of the Territories prior to their admission as States. To which
class of powers does the question of slavery belong ? Is it a federal or
municipal institution? If federal, it appertains to the federal government,
and must be subject to the legislation of Congress. If municipal, it belongs
to the several States and Territories, and must be subject to their local
legislation. - The Constitution of the United States has settled this question.
A slave is defined in that instrument to be “a person held to service or
labor in one State, under the laws thereof;” not under the laws of the United
States; not “by virtue of the Constitution of the United States;” not by
force of any federal authority; but “in one State under the laws thereof.”
So the fugitive slave law. of 1793, which was modified and continued in
force by Congress in 1850 as one of the compromise measures of that year,
recognizes slavery as existing.in the Zerritories under the laws thereof, as
follows: . : : -

¢‘That when a person held to labor in any of the United States, or in either of the Terri-
tories on the north, west, or south of the river Ohio, UNDER THE LAWS THEREOF, shall escape into any
other of said States or Territories,”’ &c. . : .

The Supreme Court of the United States have decided that ¢ the state of
slavery is deemed to be a mere municipal regulation, founded upon and
limited to the range of the territorial laws.” (16 Peters, 611.)  Being “a
mere municipal regulation,” the right to legislate in regard to it would seem
to belong to that legislative body which is authorized to legislate upon all
rightful subjects of municipal legislation. Can Congress take cognizance
of a “mere municipal regulation” in a Territory, which, in the language of
the Supreme Court, “is founded upon and limited to the range of territorial
laws?” The Republicans, in their Philadelphia platform, say yes! The
Democrats, in their Cincinnati platform, say no! What says Judge Black?
Where, Mr. Attorney General, does this sovereign power to legislate upon
the “municipal regulation” of slavery reside? Is it in Congress or in the
Territories? If in Congress, has it not been delegated to the Territory in
the organic act under the general grant of “legislative power?” over “all
rightful subjects of legislation consistent with the Constitution ?” If in the
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Territory, has it not been recognized by Congress in the same act? Which-
ever be the source of the power, the conclusion is irresistible that the Ter-
ritories possess the full power, subject, of course, to the Constitution as in
all other cases. If, however, slavery exists in the Territories by virtue of
the Constitution of the United States, as is contended, it is the imperative
duty of Congress to provide for it adequate protection. I can respect the
position of those who, so believing, demand federal legislation for the
protection of a constitutional right; but what are we to think of those who,
while conceding the right, refuse to comply with a constitutional obligation
from motives of polmcal expedlency? There can be no exception to the
rule that a right guaranteed by the Constitution must be protected by laW
whenever leglslatlon may be essential to its enjoyment.

HAVE CITY CORPORATIONS LARGER POWERS THAN FEDERAL TERRITORIES?

Not content with having stripped the Territories of all power to enact
laws for the protection of life, liberty, and property, and for the regula-
tion of their internal polity, all of which appertain to sovereignty, the At-
torney General dwarfs the territorial governments below the size of ordinary
city corporations. 'He says: ‘‘Indeed, there is, probably, no city in the
United States whose powers are not larger than those of a federal Territory.”
What are the powers of an ordinary city corporation? To levy taxes for
municipal purposes—to provide for the collection of the revenue-—to seil
private property for the non-payment of taxes—to execute the title, and trans-
fer the possession to the purchaser, in case of forced sales—to impose fines
and penalties, and inflict punishments for the violation of corporation ordi-
nances. These are some of the powers usually exercised by city corporations.
Are not these powers all attributes of sovereignty? Surely he will not deny
that they are, since the whole burden of his argument is, that nothing short
of sovereign power can deprive a man of his property. How do these sove-
reign powers become vested in the city corporations? Probably his answer
would be that the several States, within whose jurisdiction these cities are
situated, as political soverelontles have' the undoubted right to delegate a
portion ‘of their sovereign power to those municipal corporations. = The
answer is satisfactory thus far; but it must be remembered that some of
these cities are situated in the Territories, beyond the jurisdiction of any
sovereign State, and that their municipal governments exist solely by virtue
of territorial authority. Where do the city corporations in the Territories
get the sovereign power to lay out and open streets through private pro-
perty——to condemn the land and divest the owner of his title without his
cousent and against his protest? Where do they get the power to impose
taxes upon the adjoining lands to pay the cost of grading and paving the
streets, and to sell the lands, and transfer the title and possession to the
purchaser for the non-payment of taxes? These things are being done con-
stantly in Leavenworth, Omaha, Santa Fé, and indeed in all the territorial
cities. Where do they get the power? for surely it pertains to sovereignty.
From the Territorial governments? We are told that they “have no attributes
of sovereignty about them.” It is not satisfactory to tell us that these city
governments have “larger powers than those of the federal Territories,” by
whose authority they were created and hold their existence, unless we are
informed from what source they derive those “larger powers.” - Does the
creature possess larger powers than the creator? Does the stream rise hlo-her
than its gource?

Here, again, the Attorney General is driven into a position where he is
compelled to abandon his ground, that the Territories “have no attribute
of sovereignty about them,” and acknowledge that they have legislative
powers, at least to the extent of creating city corporations, and delegating to
them the sovereign power of taxation for municipal purposes, and divesting
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the title to private property for non-payment of taxes, or pronounce the whole
system of territorial legislation unconstitutional and void, and deny their
power to make laws upon any subject whatever, and finally to fall back on
the abolition platform, and assert that Congress possesses sovereign power
over the Territories for their government in all cases whatsoever.

DO THE CITIZENS OF THE STATES FORFEIT THEIR INHERENT RIGHT OF SELF-GOVERNMENT
BY REMOVING INTO THE TERRITORIES OF THE UNITED STATES {

Who are the people of the Territories that they “have no attributes of
sovereignty about them ?” They are emigrants, mostly, from the several
States of the Union. "It is conceded that the people of each State possess
the inherent right of self-government in respect to all of their internal affairs.
The question then arises, if citizens of Virginia possess this inherent
right while they remain in that State, whether they forfeit it by removing to
a Territory of the United States? They certainly do not forfeit it, unless
there is something in the Constitution of the United States which divests
them of it. Is there anything in the Constitution which deprives the citizens
of the several States of their inherent right of selfgovernment the moment
they remove to a Territory?- The only provision which has any bearing upon
this subject is’ the 10th amendment, which provides that all powers not
granted to Congress nor prohibited to the States are “reserved to the States
respectively, or to the people.” Inasmuch as the right to govern the people
of the Territories, in relation -to their internal polity, is not delegated to
Congress, it necessarily follows that it is “reserved to the people” until they
become a State, and from that period to the new State, in the same manner
as to the other “ States respectively.” This right of self-government, being
a political right, cannot be exercised by the people until they are formed
and organized into a political community. By the Constitution it is the
right and dutly of Congress to organize the people of the Territories
into political communitics, and, consequently, the people of the Territories
cannot exercise the right of self-government. until Congress shall have
determined that they have people enough to constitute a political com-
munity—that they are capable of self-government—and may safely be
intrusted with legislative power over all rightful subjects of legislation
consistent with the Constitution. When Congress shall have determined
all these questions in the affirmative, by organizing the people of a Ter-
ritory into a political community, with a legislature of their own election,
the inherent right of self-government attaches to the people of the Terri-
tory in pursuance of the organic act, and “extends to all rightful subjects
of legislation consistent with the Constitution.” If this conclusion be
not correct, it necessarily follows that the people of the States.forfeit
all their inherent power of self-government the moment they cross the
State line and enter a Territory of the United States. By what authority
are these inherent rights divested? - There can be no other power or
paramount authority than the Constitution of the United States. Does
that instrument forfeit or divest the right of the people to exercise the
inherent power of selfgovernment anywhere, except in the District of
Columbia and such other places as are expressly provided for in the Con-
stitution? On the contrary, it expressly recognizes and reserves the right
not only “to the States respectively, but to the people.” Where, then, is
the authority for saying that the people of the several States forfeit and
become divested of all their political rights and inherent powers of self-
government the moment they cross a State line and enter a Territory of
the United States 2 It certainly cannot be found in the Constitution.

THE JEFFERSONIAN PLAN OF GOVERNMENT FOR THE TERRITORIES.

_ Despairing, however, of being able to make the Attorney General com-
prehend the distinction between independent sovereign States, which have
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the power to make their own constitutions and establish their own govern-
ments, and dependent colonies or territories, which have the right to
govern themselves in respect to their internal polity, in conformity to the
organic law by which they were established, I will proceed to notice his
contradiction of my positive statement that the Jeffersonian plan of gov-
ernment for the Territories was adopted by the Congress of the Confedera-
tion on the 28d day of April, 1784. = He has truly a summary mode of dis-
posing of important historical facts when they stand in the way of his line
of argument, which is peculiar to himself. Are the people of the United
States prepared to believe that their learned Attorney General would be so
reckless as to deny a well-known historical fact which appears of record,

without even referring to the journal for the day on which I had stated the
event to bave taken place? ‘However this may be, the truth remains as
stated in Harper, that the Jeffersonian plan was adopted by Congress on the
23d day of April, 1784, the assertion of Judge Black to the contrary not-
withstanding. DBy reference to the fourth volume of the printed journalsSof
the Convress of the Confederation, on page 878, will be found the following
entry:

¢“Congress resumed the consideration of the report of a commxttee on a plan for a tem-
porary government of the Western Territory.

‘“ A motion was made by Mr. Gerry, seconded by Mr. Williamson, to amend the report
by inserting after the words ‘but not of voting,” the following clause !

‘“That measures not inconsistent with the principles of the confederation, and necessary
for the preservation of peace and good order among the settlers in any of the said new
States, until they shall assume a temporary government as aforesaid, may, from time to
time, e taken by the United States in Congress assembled.”

The precise language of this amendment should be ca,refully noted. It
confers, and at the same time defines and limits, the only power which it was
deemed wise and safe at that day to permit Congress to exercise over the
Territories or . New States” as they were then called, to wit: 1st, that they
should only exercise such powers as were “necessary for the preservation
of peace and good order among the settlers;” and 2d, that even those powers
should only be exercised by Congress over the settlers “untﬂ they shall
assume a temporary government as aforesaid.”

So it appears that from the day that the Territory was organlzed under a
temporary government, with a legislature elected by the resident inhabitants,
the power of Congress, even “for the preservation of peace and good order
among the settlers,” ceased; and, the people thereof were left perfectly free
to form and regulate their domestic institutions in their own way, subject
only to “the principles of the confederation,” which conferred on Congress
no power over the domestic concerns and internal polity of the people neither
in the States nor in the Territories.

Now let us see Whether it be true, ag asserted by J udge Black, that thlS
Jeffersonian plan “was rejected by C’ongress and never afterwards referred to
by Mr. Jefferson himself.”

On the next page, 379, of the same volume of the Journal w111 be found
the following entry:

*The ameéndment of Mr. Gerry being adopted the report as amended was agreed to
as follows:”’—Here the journal contains the entire Jeffersonian plan, the substance of which
was embraced in my article in Harper. On the next page, 380, at the end of the Jeffer-
sonian plan, will be found the following entry:—

¢ On the question to agree to the foregoing, the yeas and nays bemg reqmred by Mr.
Beresford:

N. Hampshire—Mr. Foster «--.. Aye. ] 4 o Connectxcut—Mr Sherman’ .. Aye. Aye
Blanchard.. Aye. { 27¢ : ' Wadsworth Aye. :
Massachusetts—Mr. Gerry ....- Aye. Ave New York—DMr. De Witt..... Aye. } 4o
Partridge -. Aye. ye. Paine. . ... Aye. ye.
Rhode Island—Mr. Ellery -.... Aye. § 4 o New Jersey—Mr. Beatty._._.. . Aye. } Ave
Howell..... Aye. y : Dick i ... Aye, {2V
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Pennsylvania—Mr. Mifflin_.... Aye. Maryland—Mr. Stone .a..... Aye. A
Montgomery.. Aye. } Aye. Chage cacu..- Aye. } ye.
- Hand........ Aye. N. Carolina—Mr, Williamson. Aye. A
Virginia—Mr, Jefferson  eau... Aye. . Speight.... Aye. } ye.
Mercer- cuee caas Aye. }Aye. " Bouth Carolina—Mr. Read... No. N
.~ Monroe cese.uo.. Aye. - : Beresford No. } O

¢ 8o it was resolved in the affirmative.”

Thus it appears by the journal that the Jeffersonian plan of government for
the Territories, instead of having been “rejected by Congress,” was actually
adopted by the vote of ten States out of the eleven, and by the voice of
twenty-two members out of the twenty-four present.

The importance of destroying the authority of this measure, and of the
almost unanimous vote of the States and of the members of Congress by
which it was adopted, is apparent when we consider that even the Attorney
General of the United States would feel some delicacy in charging Thomas |
Jefferson and his illustrious associates with devising a flagrant scheme of
“legislative robbery”—a projet ““to license a band of marauders to despoil
the emigrants crossing their territory”—a measure for “the confiscation of
private property” and seizing it “for purposes of lucre or malicel” It will
be observed that this error in respect to the rejection of the Jeffersonian
plan is not corrected by Judge Black in his appendix,

CONFISCATION OF PRIVATE PROPERTY—POWERS OF A CONSIITUTIONAL CONVENTION IN
‘ A’TERRITORY. : ' :

" In respect to the painful apprehensions which afflict the Attorney General,
that if we concede to the Territories all the rights of self-government in.
respect to their internal polity, they may confiscate all the private property
within their limits, and “may order the miners to give up every ounce of
gold that has been dug at Pike’s Peak,” I have only to say that the Supreme
Cqurt of the United States, in the Dred Scott case, have decided that under
the Constitution of the United States a man cannot be deprived of life,
liberty, or property in a Territory without due process of law; nor can private
property be taken for public uses in a Territory without just compensation;
and that I approve of the decision. . S
- In regard to his declaration “that no such power is vested in a territorial
legislature, and that those who desire to confiscate private property of any
kind must watt untd they get a constitutional convention, or the machinery of a
State government in their hands,” I have to say that I am not aware that
the people of a Territory, when assembled by their represcntatives in a
“ constitutional convention,” without the consent of Congress, for the purpose
of subverting the territorial government established by Congress, (as was
the case with the Topeka 'and Lecompton conventions,) has any higher or
greater power-than when assembled in their legislature in pursuance of the
constitution and the act of Congress. Judge Black frequently refers to
what he calls “ a constitutional convention” of a Territory, (which is nothing
more nor less than a body of men assembled under the authority of a terri-
torial legislature, without the consent of Congress, to form a constitution to
take the place of the organic act passed by Congress,) as having full and
complete sovereign power over the question of slavery and every other sub--
ject pertaining to’ their internal polity, when he denies the same power to:
the people and legislature of the Territory by whose authority alone the
convention has any legal existence or power. - What authority can any such
“constitutional convention” ‘have except that which it derives from the
legislature which called it into existence, or from the people of the Territory
by whom the' delegates were elected ? : If neither the people nor the territo-:
rial legislature possess any sovereign power, how can they impart sove-
reignty to a constitutional convention of their own creation? Suppose, then,
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the people of a Territory shall “ wait until they get a constitutional conven.
tion or the machinery of a State government into their hands ” without the
consent of Congress, as they did at Topeka and again at Lecompton, in
Kansas, what power will they have to “ confiscate private property,” or to
decide the slavery question, or to perform any.other act of sovereignty,
when we are told that the Territories “have no attribute of sovereignty
about them ?” I can understand how the territorial legislatures can exercise
legislative power over all rightful subjects of legislation in pursuance of the
act of Congress and the Constitution; but I confess my inability to compre-
hend how they can call “a constitutional convention” without the consent
of Congress, and subvert the organic law established by Congress, and
exercise all the sovereign powers pertaining to a sovereign State, before the
Territories become States, and when “ they have no attribute of sovexewnty
about them?” '

DOES SLAVERY EXIST IN THE TERRITORIES BY VIRTUE OF THE CONSTITUTION ? '

Judge Black says that “The Constitution certainly. does not establish
slavery in the Territories, nor anywhere else.” It must be admitted that
my article in Harpers’ Magazme has had the happy effect of drawing
from the Attorney General a declaration as unexpected as it is gratifying
to the great body of the democracy, which, if approved and concurred
in by “nineteen-twentieths” of the party, as he asserts, will tend in a
great measure to restore harmony to its counsels and umty to its action.
It is to be presumed that he has not used this language in any equivocal
or. technical . sense, amounting to.a mere quibble or play upon words;
but that he wishes to be understood as declaring that slavery does not
derive its legal existence or validity from the ‘Constitution of ‘the United
States, but that the owners of slaves possess the same rights, and no more,
under the Constitution, in the several Territories as in each of the States of
the Union; and that those rights are not affected by virtue of anything én
the COI)StI‘tuthD except the provision for the rendmon of fugitive slaves
which is the same in the States and Territories.

With this understanding I do not feel disposed .to quarrel with' Judge
Black for his gratuitous assertion ihat “nobody ever said or thought” that
the Constitution established slavery “in the Territories, nor anywhere else,”
nor with Mr. Buchanan for his statement in his Lecompton message to Con—
gress that—

¢ It has been solemnly adjudged by the highest judicial tribunal known to our laws that

slavery exists in Kansas by virtue of the Constitution of the United States. . Kansas is, .
therefore, at this moment as much & slave btate as Georgia or South Carolina."”

I am also willing to accept in the same spirit of harmony the authorltatlve
explanation which the Attorney (eneral has furnished in his appendix, that
the President only meant to say that slavery exists in the Territories by .
virtue of the Constitution in the same sense that “ Christianity,” Mormonism, -
Mohammedanism, Paganism, or any other religion, exists in the Territories -
by virtue of the Constitution; and that therefore Kansas is a slave State in
the same sense that Georgla and South.Carolina are Christian States, or.
Mormon States, or Mohammedan States, or Pagan States; that “the Consti-
tution does not establish Christianity,” nor Mormonism, nor \[ohammedamsm
nor Paganism in the Territories; but that, ”Chrlstlamty,” and of course Mor-
monism, and Mohammedanism, and Paganism, “exists there by virtue of .the
Constltutlon,” because when a Christian, or. Mormon, or Mohammedan, or -
Pagan “moves into a Territory, he cannot be prevented . from taking his
religion along with him, nor can he afterwards be legally molested for makmg
its principles the rule of his faith and practice” ..

_-After. this luminous exposition of the distinction between bemcr estab- _
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lished by and existing by virtue of the Constitution, I shall, of course, have no
more to say upon the subject except to remark that it is beyond my compre-
hensmn.

“THE AXIOMATIC PRINCIPLE OF PUBLIC LAW.” . <

Havmg repudiated the heresy that the Constitution establishes slavery in
the Territories or anywhere else; and demonstrated that the President did
not mean anything when he argued in his special message to Congress that
Kansas was as much a slave State as Georgia or South Carolina by virtue
of the Constitution of the United States, the Attorney General kindly pro-
ceeds to expound for my benefit the axiomatic prlnmples of public law as he
understands them,

. He says:

It is an axiomatic principle of public law that a right of property, a private relation,
condition or status, lawfully existing in one State or country, is not changed by the mere
removal of the parties to another country, unless the law of that country be in direct con-
flict with it.” For instance: a marriage legally solemnized in France is binding in America:
children born in Germany are legitimate here if they are legitimate there; and a merchant
who buys goods in New York according to the laws of that State may carry them to
Illinois and hold them there under his contract. It is precisely so with the status of a
negro carried from one part of the United States to another; the question of his freedom or
servitude depends on the law of the place where he came from, and depends on that alone,
if their be no conflicting law at the place to which he goes or is taken.”’

" IS IT APPLICABLE TO THE QUESTIO‘A’ OF SLAVERY !

Reserving, for the present, the question how far this ¢ axiomatic principle ”
is accurately stated, and what limitations have been adjudged to be ap-
plicable to it by the Supreme Court of the United States, I will first inquire
whether ‘““IT 13 PRECISELY 80 with the status of a negro carried from one part of
the United States to another.”

Instead of inierposing my individual opinion in opposition to that so
boldly expressed by the learned Attorney (General, I will quote the language
of an eminent American jurist, whose authority is everywhere acknowledged.
Upon this precise point Judge Story, in his Conflict of Laws, p. 159, says:

44 But we know thal no such general effect has in practice ever been atiributed to the state of slavery.
There is a uniformity of opinion among foreign jurists and foreign tribunals in giving no
effect to the state of slavery of a party, whatever it may have been in the country of his
birth or that in which he had been previously domiciled, unless it is 2lso recignized by the laws
of the country of his actual domicil, and where he is found, and it is sought to be enforced.”

After citing various authorities, Judge Story proceeds: “In Scotland the
like doctrine has been solemnly adjudged. The tribunals of France have
adopted the same rule, even in relation to slaves coming from and belonging
to their own colonies. - This is also the undisputed law of England.” It is
unnecessary to burden these pages with the long list of authorities cited by
Judge Story to prove his assertion that “there is a uniformity among foreign
jurists and foreign tribunals ” that the law is precisely the reverse of what
Judge Black states it to be in respect to slavery. iBut if he attempts to
escape the force of this uniform current of foreign authorities I will test his
respect for the decisions of the Supreme Court of the United States by citing
the case of Prigg vs. The Commonwealth of Pennsylvama (16 Peters P. 611,)
in which the court says: -

4By the laws of nations, no natien is bound to recognize the state of sla.very, as to
foreign slaves found within its territorial dominions, when it is in opposition to its own
policy and institutions, in favor of the subjocts of other nations where slavery is recognized.
If it does, it is as a matter of comity, and not & matter of international right. T'he state of
slavery is deemed lo be @ mere ipal requlation, fc “uponandhmxkdtothcrangeqflmﬂor\al
laws.” '

. The same doctrine has been held not only by the highest Judlcml tribunals in
most all of the northern States, but by the supreme court of Louisiana, Missis-
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sippi, Kentucky, Missouri, North Carolina, and, indeed, nearly, if not all of the
southern States. But I am willing to rest the whole case upon the authority
of the Supreme Court of the United States, and to exhort the Attorney Gene-
ral, in his own cassical language, only substituting his name for mine, to
cease “fighting the judiciary” and treat the courts with “ decent respect.”
“We are called upon to make a contest, at once unnecessary and hopeless,
with the judicial authority of the nation. We object to it. We will not
obey Judge Black when he commands us to assault the Supreme Court
of the United States. We believe the court to be right, and Judge Black,
wrong.”

If, however, the learned Attorney General shall not be turned from the
error of his ways by these words of wisdom from his own pen, I will make
another effort to save him, by commending to his especial attention the fol-
lowing paragraph from his own pamphlet:

¢ In former times a question of constitutional law once decided by the Supreme Court
was regarded as scttied by all, except that little band of ribald infidels who meet periodi-
cally at Boston to bla.spheme the religion, and plot rebellion against the laws, of the
country !”’

CAN THE LAWS OF ONE COUNTRY OPERATE IN ANOTHER WITHOUT ITS CONSENT?

- Having shown that Judge Black’s “ axiomatic principle of public law” i in
respect to the operation of the laws of one State or country within the juris-
diction of another, as defined and expounded by the highest judicial tribunals
in this country and Europe, has no application to, and does not include,
slavery; but that, on the contrary, “the state of slavery is deemed o be a mere
municipal regulation, founded upon and limited to the range of the territorial
lows;” and, in the language of the Constitution itself, exists “ in one State:
UNDER THE LAWS THEREOF,” and not by virfue of the Constitution of the United
States, nor of any federal authority, nor of any foreign law, nor any.inter-
national law, I will proceed to examine how far Judge Black has accurately
stated the “axiomatic principle of public law,” or -the law of the comity of
nations, by which “a right of property, a private relation, condition, or.
status, lawfully existing in one State or country, is not changed by the mere
removal of the par ties to another country, unless the law of that other
country be in direct conflict with it.”

I shall pursue this inquiry out of respect for the great learnmg‘ dlsplayed
by the Attorney General in his philanthropic purpose of enlightening me upon ’
the subject, and not because it has any bearing upon the question at issue,
if the decision of the Supreme Court of the United States is to be taken as
conclusive evidence, in opposition to the opinion of Judge Black, as to the
law of the case. Of course, I express no opinion of .my own, ‘since I make it
a rule to acquiesce in the decisions of the courts upon all legal questions.
In order to have stated the general principle fairly and accurately, Judge -
Black should have ‘added that whenever the foreign law, or the law of one
State is to be enforced in another, it derives its validity from the consent of -
the State or country where it is to be enforced, and nof from the soverelgnty
of the State or country from which it came.

The brief space allotted to this reply, already too long, w111 not permlt
me to cite, much less quote, the long list of authorities, American,:
English, and Continental, upon this point. It may be safely assumed as an
incontrovertible plinmple that the laws of one country can have no force in :
any other country without its consent, expressed or implied, and that such
consent” will be implied, and the tacit adoption of the foreign laws, by the
government of the country where they are to be enforced, will be presumed.
by the courts in all cases where there is no local law to the contrary, and
the foreign law does not contravene its own policy.  The whole doctrine of
the law of comity of nations, as applicable to the question how far the local -
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law of one State of this Union could operate and ‘be enforced beyond the
territorial limits of such State, was fully discussed and deliberately deter-
mined in the case of the Bank of Augusta vs. Earle, 13 Peters, p. 519, in
which Chief Justice Taney, delivering the opinion of the court, said:

‘It is needless to enumerate here the instances in which, by the general practice of
civilized countries, the laws of the one will, by the comity of nations, be recognized and
executed in another, where the rights of individuals are concerned. The laws of contracts
made in foreign countries arc familiar examples; nnd the courts of justice have always
expounded and executed them according to the laws of the place in which they were
made; provided that law was not repugnant to the laws or policy of their own country.
The comily thus exterded to other nations s no impeachment cf sovereignly  Ii is the voluntary act of
the nation by which it is offeredj and iz inadmissibie when contrary to its policy or prejudicial
to its interests. ' But it contributes £0 largely to promute justice between individuals; and
to produce a friendly interconrse between the sovereignties to which they belong, that
courts of justice have continually acted upon it es a part of the voluntary law of nations, It
is truly said in Story’s. Conflict of Laws, 37, that *in the silence of any positive rule
affirming, or denying, or restraining the operation of foreign laws, courts of justice presume
the tacit adoption of them by their own g.vernment, unless they are repugnant to its policy or
prejudicial to its interests.’”’ e ) o : e E

.. ." . JUDGE BLAC!I(’S DOCTRINE EQUIVALENT TO THE WILMOT PROVISO.

This is the law of comity applicable to the several States and Territories
of this Union, as expounded and defined by the Supreme Court of the United
States. Supposing it to be applicable to the question of slavery in the
Territories, 1t would authorize the owner of slaves in Virginia to immigrate
to Kansas and carry his slaves with him, and to maintain hig legal rights
there according to the tenor of the laws of Virginia, by the consent of Kansas,
expressed or implied; and “in the silence of any positive rule in Kansas,
affirming o¢ denying, or restraining the operation of the laws of Virginta, the
courts of justice in Kansas will presvME the tacit adoption of them by the gov-
ernment of that Territory, unless the laws of Virginia are repugnant to the
policy of the Territory or prejudicial toits interests. = According to this doc-
trine, the Virginia master takes his slaves therc subject to the lex loci, and holds
them in the Territorics “under the laws thereof;” and in the event that the ter-
ritorial laws are silent upon the subject of slavery, the courts of justice will
presume that the territorial government has consented to the cxistence of
slavery, and has tacitly adopted the Virginia laws in respect to the rights of
the master who came with his slaves from that State, - But af this very point
Judge Black erects ‘an insuperable barrier to the rights of the owner of the
slaves. He argues that the territorial government has no power to act or legis-
late upon the subject of slavery, and consegnently is incapable of giving its
consent to the operation of the Vinginia laws, while the courts of the Territory
cannot presume such consent to have been given where it was impossible to
give it, nor the Virginia laws to have been facitly adopted by a government
which had no power to adopt them. Therefore, unless the power of the terri-
torial legislature to act upon the subject of slavery in the same manner ag,
any other domestic or municipal regulation be conceded, and consequently
its right to give or withhold its consent to the operation or tacit adoption
of the laws of the slavcholding States be acknowledged, the conclusion ig
irresistible’ that Judge Black’s axiomatic principle of public law, as defined
by the Supreme Court of the Uniled Slates, would strip the owner of slaves in
the Territories of all those rights which lawfully existed in the States from
which they removed as effecctudlly and inevitably as the Wilimot proviso or
the Ordinance of 87, But if it shall be conceded, on the contrary, that
slavery is a proper subject of legislation, upon which the territorial legisla-
tures may rightfully act within the limitations of the Constitution, it neces-
garily follows that they may consent to the operation or adoption of the

hl",»wl.v. . 2 ‘ A o f ;T P . : ! L
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laws of the slaveholding States to the fullest extent necessary to the pros
tection and enjoyment of the owners’ rights in slave propexty

SUPPOSE THE SUPREME COURT WRO\'G AND JUDGE BLACK RIGHT

Suppose, however, the Supreme Court of the United States to be wrong in
holding that the laws of one country can prevail in other countries only by
consent or tacit adoption, and Judge Black to be right also in asserting that
the State law in respect to slavery follows the master and his slave into the
Territory and remains in force and .unalterable until the Territory becomes
a State, let us see what would be the practical result’of such an “axiomatic
pr1n01p1e of public law!” It would enable any one citizen of each of the
fifteen slaveholding States to remove into a. Territory with his slaves and
carry with him the law of slavery peculiar to his own State,- and thus put
into operation. in the Territory, without.the consent of the legislature or of
Congress, fifteen distinct and conflicting systems of law—some recognizing
slaves as real property, and others as personal ; some prescribing one rule
and measure of punishment for offences, and others a. different ; some pre-
scribing certain modes and conditions of emancipation, and others different
ones; and others still prohibiting emancipation altogether. Fifteen distinct
and conflicting systems of law on the same general subject, each deriving
its validity from the authority of the State from which the master. emigrated,
and following the slaves as the individual right of the master, in consequence
of his former citizenship of such State, and not by virtue of the Constitution
of the United States, nor by the assent of. the. Territory. or of Congress, are
put. in opcration in.the same Territory, each by the individual aet of . one
man, in opposition to the. wishes of the people; and in defiance of the legislas
tive authority: of the Territory, and all to remain unalterable, no matter how
inconvenient or unsuitable, until the people get a vonstltutlonal convention
or the machinery of a State governwment into their hanpds.

- As; the law of slavery which the master cairies into.the Territory: thh lns
slave is his individual right, resulting.from his foriner: citizenship, in anothen
State, some inquisitive persons. may inquire: how long. the right will abide
with him?.: What will become of it when the Kentuckian sells his slave.to
the Vermonter } under what law, will the Vermonter hold the slave ; whethes,
under the law of Kentucky, where the new master: never: rcsuled or. unde
the law of Vermont; where slavery is prohibited 7

.The same, % axiomatic principle,” as. interpreted .by. Judge Black would,
enable any.one citizen from each of the thirty-eight States and Terutones of
this Union to put in operation in any other l‘erritory,*,with,(mtxtheh"consent,f
express or.implied, thirty-cight separate and conflicting systems.of law upon
the subject of marriage and the rights of married.women ;, upon the legiti-
macy of children and. their rights of: inheritance ;1 upon the velative rights
and duties of guardian and ward, master and apprentice, and every,“ right of
property, private relation, condmon or st.xtus”; awiully cnstmg in the btate
or Territory from. which they came!

- The .same, construction of this axiomatic prmcxple would. enable any one
person black or white, who should emigrate from Europe, Asia, or Africa—
from North, South, or Central America—or from the.Islands of the Sea, where-
ever they are recovm/ed as civilized people, to go intp. the Territories.of the
United States and cm-ry.with;them;and put.in opelzation;a.ll the laws of their
respective countries, so far as‘they recognized; any, “right.of . property, pri-
vate relation, condition or status,” no matter how; revolting. to. the, moral
sense of the commumt}, without the consent of Cougress or, ot the Territory,
and when it was Lnown that such laws were contmly to its pohcy and. pxe—
judicial. 10,itg interests ! '

It is true that, accor dmo‘ to J udge thk these resulta can follow only
where there is no local law in contlict with his axiomatic principle of pub-
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lic law. It should be borne in mind; however, that if the Territories * have
no attribute of sovereignty about them,” and consequently no legislative
power upon any subject whatever, it remains for him to show how there can
be any-such-conflicting law in the Territories. - '

*  ABSURDITY OF JUDGE BLACK’S DOCTRINE CONFESSED BY HIMSELF.

The absurdity of such a doctrine having been exposed, and its folly made
manifest and ludicrous in the criticisms of the members of the legal profes-
sion upon Judge Black’s ** Observations,” he ‘at length became ashamed of
his position, and consequently scouts the idea in his appendix, that he ever
dreamed that his *“ axiomatic principle ” would enable the Virginia master to
carry with him into the Territories the Virginia law of slavery, and thus
furnish judicial remedies and legal protection to his slave property in the
Territories. Let us state his position in his own language, as revised and
corrected in his appendiz: : .

““ We have said, and ‘we repeat, that a man does not forfeit his right of property in a slave
by migrating with him to a Terzitory. The title which the owner acquired in the Btate
from whence he came must be respected in his new domicil as it was in the old, until it is
legally and constitutionally divested. The proposition is undeniable. ~ But the absurd infer-
ence which some persons have drawn from il is not true, thal the master also takes with him the judicial
remedies which were furnisked him at the place where his title was acquired.- Whetker the relation of
master and slave exists or nol s a question which must be determined-according to the law of the Slate in
which & was ereated ; but the respective rights and obligations of the parties must be protected ana ens
forced by the law prevailing at the place where they are supposed to be violated.  This is also true with
respect to rights of every other kind.’” .

. So it appears that the Attorney General of the United States aspires to
become the champion of the sanctity of private property by writing a
pamphlet for the mere purpose of showing that the owner has a right witHouT
A remEDY ! He secems annoyed that “ some persons” should “have drawn
the absurd inference” from his pamphlet that the courts of justice could or
should. afford any protection to slave property in the Territories by the ap-
plication of those judicial remedies .and legal provisions, and police regula-
tions which lawfully existed in the State from which the Virginia master
took his slaves, and without which the master can neither hold nor appro-
priate his property, nor ‘defend his right when assailed. If the owner can
derive no benefit from the judicial remedies which lawfully existed in the
State from which he removed, and the territorial legislature is incapable of
legislating upon the subject of slavery, and therefore can furnish no remedies,
what protection can the master possibly have for his slave property in the
Territories under Judge Black’s exposition of the Constitution and laws?
He will not consent that Congress shall enact a code of laws for the protecs
tion of slavery in the Territories. He denies the right of a territorial. legis-
lature to pass laws upon the subject, either for its protection, regulation, or
exclusion, for the reason that the Territories *“have no attribute of sovereignty
about them;” and he pronounces the inference “ absurd ” that the courts can
apply the *judicial remcdies” lawfully existing in other States.. Denying
all judicial remedies, and insisting upon a construction of the Constitution
which renders legislative protectiou impossible, Judge Black claims the
gratitude of the slaveholders for having discovered an “ axiomatic principle
of public law ” under which the: owner may be robbed of his property, and
still console himself with the sassurance that he retains a barren, useless,
worthless right, under the laws of a State of which he is nolonger a citizen,
and whence the slave has been removed. .. D : o

POLITICAL TRIBUNALS CANNOT DETERMINE JUDICIAL QUESTIONS. |

+ I will here dismiss all of these questions of law, and leave them to the
courts of justice as the only tribunals under the Constitution which are com-
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petent authoritatively to determine them. T have discussed them merely. be:
cause Judge Black has sought the controversy, and thrust them into it; and
not because they have 'mythmo to do with the political issues now pendmo-
before the country. In all that I have said, I have been content to assume
the law to be as decided by the Supreme Conrt of the United States, without
presuming that my individual opinion would either strengthen or invalidate
their decisions, By the Coustitution all legal and judicial questions are con-
fided to the courts, whose final decisions are conclusive upon every body until
reversed. Political conventions and party platforms can take, cognizance
only of. political questions. I have never recognized ‘the propncty of any
political ‘party appealing from the ad,]udlcatxons of the highest judicial tri-
bunals in the land to political assemblages, with a view of either confirming
or impairing the force of their decisions. = Some years ago when the common
council of the city of Chicago adopted a resolution” declaring the fugitive
slave law uncoustitutional and void, and released the police from obeying it
or rendering any assistance in its exceuation, T denfed the right of the abo-
litionists to take an appeal from  the decision of the Supreme Court of the
United States on a great constitutional question to the common council of a
municipal corporation, although its powers are said to be “larger than those
of a federal Territory.” Soo, too, last year, when I returned to Illinois to
canvass the State in behalf of the regular nominees of the democratic party
against the combined. assaults of the black republicans and federal office
holders, 1 denied their right to appeal from the decision of the Supremo
Court in the Dred Scott case to an abolition caucus or opposition mecting
with a view of impairing or in any way affecting that decision.” Nor do 1
admit the right or propriety of the democr atic party appealing from the
decisions of the judicial tribunals to public meetings or political conventions
for the purpose of revising, approving, or condemnnw such decisions, or of
instructing the courts how thcy shall decide in future. -

Political parties and conventions should confine themselves to those polmc'ﬂ
issues which may be rightfully determined by the political departments of
the government in pursuance of the Constitution..” Such is the position of
the democratic party and the character of the Cincinnati platform with
reference to the question of slavery in the Territories. By that platform the
whole subject of slavery agitation is to be banished forever from the halls
of Congress and left to the people of the Territories to be disposed of in such
manner a§ they may determine for themselves, sibject to such’limitations
only 4s the Constitution of the United States may have imposed upon' their
legislative authority and discretion. ' The Supreme Court of the United States
will determine whether a territorial enactment is repugnant to the Constitu-
tion, in the same manner as they decide whether the statute of a State or
an act of Congress' is repugnant to‘that instrument; and we, as in" duty
bound, must all sustain and maintain the authority of the eonrt under the
Constltutxon ‘whenever the case shall arise and the d(,cwlon rt the comt be
authontatxvely announced.

- Why, then, attempt to divide the party and ploduce strlfe and du,cotd in
our ranks, in these penlous times, by forcing a test of political fidelity vipon
. & judicial questwn which” has never been decided by the courts and cannot-
be’ authoritatively determined by any of ‘the pohtlcal departments of the
government, and upon which the faith of the party is irrevocably pledﬂ'ed
that there should never be any proscription because of differences of opinion
which were known to exist when the Kansas and Nebraska aut was p’lsscd
and the Cincinnati platform adopted? -

If this new test of party fidelity had been mad(, and melsted upon in 1856
when Mr. Buchanan accepted the presidential nomination with the declara-
tion “THAT THE PEOPLE OF A TERRITORY, LIKE THOSE OF A STATE, SHALL DECIDE FOR
THEMSELVES WHETHER SLAVERY SHALL OR SHALL NOT EXIST WITHIN THEIR LIMITS"— .~
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- When our candidate for the Vice Presidency was understood to affirm the
same principle at Lexington and at Tippecance— .- - - o

When the Secretary of State was known to have devoted all the ensrgies
of his great intellect to the vindication of the same principle from the.day
he wrote the Nicholson letter— © - Do : s

When the Secretary of the Treasury was canvassing Pennsylvania and
other northern States, imploring the people to vote for Mr. Buchanan because
he was pledged to carry out this great principle of popular sovereignty in
the Territories— - e s e

When the whole northern democracy and nearly every southern man who
canvassed the northern -States for the democratic nominees pledged the
whole party, north and south, to the support of the Cincinnati platform, as
expounded by Mr. Buchanan in his letter of acceptance—

If, T repeat, this new test had then been made and insisted. upon, the
people of the United States would never have known Judge Black as Attor-
ney General; nor would the power and patronage of a democratic adminis-
tration have been exhausted in the prosccution of a war of extermination
upon all those democrats whose only political sin consists in unwavering
fidelity to those principles upon which these eminent men were elevated to
their high places. o . s N Co
- Is thisnew test to be urged only for the purpose of controlling the Charleston
nomination, and to be abandoned as soon as the convention shall have ad-
journed? Orisitintended that the nominee, when elected, shall continue the
system of proscription which has been recently inaugurated, as the fixed
policy of his Administration, and denounce all democrats who repudiate the
test as unworthy to hold any federal office or even to serve as chairmen of
committees in Congress? Are those fearless -and incorruptible democrats
who, rejecting all tests which have not received the sanction of the national
convention of the party, stand firmly by its time-honored principles, to be
called upon to fight the battles and win the victories with the understanding
that they shall have no participation in the honors of the triumph? Is the
nomince who may become the chosen embodiment of this proscriptive policy
to be placed in the proud position of owing his election to the suffrages of
those who have already been selected for the sacrifice, and to whose destrue-
tion he has become pledged by his nomination? Is it not well that we
should understand one another in advance, so that when the day of tribu-
lation comes, if come it must, there shall be no imputation of ingratitude or.
bad faith? . ,

THE ILLINOIS DEMOCRACY IN FAVOR OF THE CINCINNATI PLATFORY, AXD OPPOSED TO
’ "ALL NEW TESTS.’ ' ‘

’

Judge Black, however, with more cunning than fairness, attempts fo conceal
from public view his own inconsistent positions, by studiousl_ypnd perswtenﬂy
representing me as endeavoring to found a new school of politics, to force
new issues upon the party, and to prescribe new tests of political faith, in
violation of the Cincinnati platform. Of course, he produces no proof, well
knowing that none couldbe produced, to sustain the truth of the charge. I
will produce the proof to the contrary, however, so satisfactory and concln-
sive that no honest man will be excusable in repeating the charge. -No man
living has more uniformly and consistently adhered to the platform, usages,
and organization of the democratic paaty -than I have, under all circum-
stances, from the period of my earliest manhood. During the whole war of
extermination which has been waged upon me with savage ferocity by the
combined forces of black republicanism, and the federal administration,
I have, on all occasions, avowed my inflexible purpose to maintaiu ths creed
of the party as affirmed in the Cincinnati platform, and to resist by all legiti-
mate means the unauthorized interpolation of new articles therein, and all
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tests-of political fidelity which have not received the sanction of the party in
its duly constituted conventions. The Illinois democracy, when assembled
in State convention in April, 1858, under circumstances of extreme provoca-
tion, for the purpose of nominating a democratic ticket in opposition to the
unholy alliance which had been formed by and between the abolitionists,
federal office-holders, and black republicans, emphatically endorsed the
Cincinnati platform as follows: . -

*.*Colonel McClernand, from the committee to prepare resolutions for the consideration
of the convention made the following report; which was read, and on motion each reso-
lution was separately read and wnanimously adopted :

_ **1. Resolved, That the democratic party of the State of Illinois, through their delegates
in general convention assembled, do reassert and declare the principles avowed by them
a8 when, on former occasions, they have presenfed their candidates for popular suffrage.

2. Resolved, That they are unalterably attached to, and will maintain inviolate, the principles de-
clared by the national tion at Cincinnati, tn June, 1856,

- ¢ 3. Resolved, That they avow with renewed energy their devotion to the federal union
of the United States, their earnest desire to avert sectional strife, their determination to
maintain the sovereignty of the States, and to protect every State, and the people thereof,
in all their constitutional rights.

‘4. Resolved, That the platform of principles established by the National Democratxc Cou-
vention at Cmcmnah ts the only authoritative exposiion of democratic doctrine, and that they deny
the right of any power on earth, except a like body, to change or interpolate that platform, or lo pre-
scribe new and different tests; THAT THEY WILL NEITHER DO 1T THEMSELVES, nor permit il to be
done by others, BUT WILL RECOGNIZE ALL MEN A$ DEMOCRATS WHO STAXD BY AKD UPHOLD DEMO-
CRATIC PRINCIPLES.

These resolutlons were lntroduced into the Scnate by me, on the 29th day
of April, 1858, a few days after their adoptlon by the Iﬂmoxs State conven-
‘tion, with this emphatic endorsement:

«1 will furnish to the reporter the whole geries, as furnwhtng the pla!farm upon ‘whick the
1Uinots democracy atand AND BY WUICH I INTEND TO ABIDE.”

‘Thus it appears from the record made up at the time, that the real issue
between the federal admiunistration, as the allies of the black republicans of
IMinois on:the one ‘hand, and the Illinois democracy on the other, in that
memorable struggle, was that the administration claimed the right to “ change
and inferpolate the Cincinnati platform, and prescribe new and different tesls ;”
while the gallant democracy of that noble State denied “the right of any
power on earth, except a like body,” to change the Cincinnati platform or
prescribe new tests; and declared that “they y will neither do it themselves, nor
permit it to be done by others, BUT WILL RECOGNIZE ALL MEN AS DEMOCRATS WHO
STAND BY AND UPHOLD DEMOCRATIC PRINCIPLES.”

We were assailed and proscribed because we did stand by the Clmlnnatl
platform; because we would not recognize the right of any power on carth,
except a 1egular]y constituted convention of the party to change the platform
and interpolate néw articles into the creed; because we would not sanction
the new 1s”sned bhd’ stbmit to the new tests because we would not proscribe
any democrat “nor pcrmlt the proscmptlon of democrats in consequence of
difference of 'opinitn’upon questions which had ariscn subsequently to the
adoptlon of the plqitform‘ and because we recogniged all men as democrats
who supported thé: rigininees and upheld the principles of the party as defined
by the last national conivention. 1t was upon this issue and for these reasons
that the power and patronage of the federal government were wiclded in
concert with the black repubhcans for the election of their candidates in
preference to the regular nominees of the democratic party. This system
of proscription still continnes in Illinois, and is being extended throughout
the Union, with the view of controlling the Charleston nomination. Flddlty
to the ' Cincinnati platform and oppoqmon to the new issues and tests pre-
scribed by men in power, in direct conflict with the professions upon which

_they were elected, are deemed disqualifications for office and cause of removal.
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THE CHARLESTON CONVENTION—~—PRESIDENTIAL ASPIRANTS. » : .

The reasons for singling me out as the especial object for anathenma wil
be found -on the first page of the Attorney General’'s pamphlet, where Lie says?

“He [Douglas] has been for years a working, struggling candidage for the
presidency!” : - : : -

Suppose it were true, that I am a presidential aspirant; does. that. fact
justify a combination by a host of other presidential aspirants; each of whom
may imagine that his success depends upon my destruction, and. the preach:
ing.a crusade against me for boldly avowing now the same principles to
which they and I were pledged at the last presidential election?  Is.this
a. sufficient excuse for devising a new test of political orthodoxy ; and,
under pretext of fidelity to it, getting up a set of bolting delegates to the
Charleston convention in those States where they are unable to control the
regular organization? The time is not far distant when the democracy. of
the whole Union will be called upon to consider and pronounce -judgment
upon this question. C T

What authority has the Attorney General, aside from his.fears and hopes;
for saying that I am “a working, struggling candidate for the presidency ¥
My best friends know that I have positively and peremptorily refused to have
anything to do with the machinery of the conventions in the several States
by which the delegates to the Charleston convention ‘are to be appointed.
They know that personally I do not desire the presidency at this time—that
I prefer a seat in the Senate for the next six years, with the chance of a're-

“election, to being President for four years at my period of life. They know
that I will take no steps to obtain the Charleston nomination, that I will
make no sacrifice of principle, no concealment of opinions, no concession
to power for the purpose of getting it. They know, also, that I only con-
sented to the use of my name upon their earnest representations that the
good of the democratic party required it, and even then, upon the ex-
press condition that the democratic party shall determine in the presiden-
tial election of 1860, as I have full thith they will, to adhere to the principles
embodied in the compromise measures of 1850, and approved by the people
in the presidential election of 1852, and incorporated into the Kansas-No-
braska act of 1854, and confirmed by the Cincinnati platform and ratified by
the people in the presidential election of 1856. Nor can the Attorney Gen-
eral pretend to be ignorant of the fact that the public were informed long
since that, “If, on the contrary, it shall become the policy of the democratie
party, which I cannot anticipate, to repudiate these their time-honored prin-
ciples, on which we have achieved so many patriotic triumphs, and in lieu
of them the convention shall interpolate into the creedof the party puch new
issues as the revival of the African slave trade, or a congressional slave
code for the Territorics, or the doctrine that the Constitution of the United
States either establishes or prohibits slavery in the Territories beyond the
power of the people legally to control it, as other property, it is due to
candor to say that in such an event I could not accept the nomination if
tendered to me.” Is this®he language of a man who is working and strug-
gling for the presidency upon whatever terms and by the use of whatever
means it could be obtained ¥ Or does thislanguage justify that other charge,
that I am making new issues and prescribing new tests in violation of the
Cincinnati platform ? . ; .

While I could nave no hesitation in voting for the nominee of my own
party, with whom I might differ on certain points, in preference to the ean-
didate of the Black Republican Party, whose whole creed is subversive of
the Counstitution and destructive of the Union, I am under no obligation to
become a candidate upon a platform that I would not be willing to carvy
out in good faith, nor to accept the presidency on the implied pledge to carry
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into effect certain principles, and then admmlstex the government in direct;
conflict with them. In other words, I prefer the position of Senator, or even'
that of a private citizén, where I would be at liberty to defend and maintain
the well-defined principles of the democratic party, to accepting a presi-
dential nomination upon a platform incompatible with the principle of self-
government in_the Territorics, or the reserved rights of the States, or the
perpetuity of the Union under the Constitution. “In harmony with these
views, I said in those very speeches in Ohio, to which Judge Black refers
in his appendix, that I was in favor of condmtmrr the great struggle of
1860 upon “the Cincinnati platform without the addition of a word or the sub-
traction of a letter”  Yet, in the face of all these facts, the Attorney General
does not hesitate to represent me as attempting to cstablish a new school of
politics, to force new issues upon the party, and prescribe new tests of demo-
cratic faith.

In concluslon I have only to suggest to Judge Black and hm confederates
in this crusade, "whether it would not be wiser for them, and more consistent
.with fidelity to the party which placed them in power, to exert their ener-
gies and direct all their efforts to the redemption of Pennsylvania from the
thraldom of black republicanism than to continue their alliance with the
black republicans in 1llinois, with the vain hope of dividing and defeating the
democratic party in the only western or northern State which has never
failed to cast her electoral vote for the regular nominee of the democr atlc
party at any presidential election. T

W asmineron, Oclober, 1859, - o . T
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PREFATORY NOTE.

The writer of these ¢ Observations” waited a few days after the appearance of
Harpers’ Magazine for September, in the confident expectation that romebody,
with more leisure and greater ability, would fully express the almost universal dis-
sent of the public mind from the views contained in Mr. Douglas’s article. He
yielded to *“the request of friends” only when he saw what he supposed to be a
general -wish for a discussion more extended than could be given of such a subject
in newspaper paragraphs. Why not put the writer’s name to it? Decause the
truth or falsehood of what is written does not depend on the name or character of
him who wrote it. Ito libellum! = Let it go forth, and find what entertainment it
can. ’ ‘

WasaINgToN, Sept. 7, 1859,



OBSERVATIONS.

Every one knows that Mr. Douglas, the Senator from Illinois,
has written and printed an elaborate essay, comprising thirty-eight
columns of Ilarpers’ Magazine, in which he has undertaken to point
out the “ dividing line between federal and local authority.” Very
many persons have glanced over its paragraphs to catch the leading
ideas without loss of time, and some few have probably read it with care.

Those who dissent from the doctrines of this paper owe to its
author, if not to his arguments, a most respectful answer. Mr.
Douglas is not the man to be treated with a disdainful silence. His
ability is a fact unquestioned; his public career, in the face of many
disadvantages, has been uncommonly successful; and he has been
for many years a working, struggling candidate for the Presidency.
He is, moreover, the Corypheus of his political sect—the founder
of a new school—and his disciples naturally believe in the infallible
verity of his words as a part of their faith.

The style of the article is, in some respects, highly commendable.
It is entirely free from the vulgar clap-trap of the stump, and has no
vain adornment of classical scholarship. DBut it shows no sign of the
eloquent Senator ; it is even without the logic of the great debater.
Many portions of it are very obscure.__It seems to be an unsuccess-
ful effort at legal precision; like the writing of a judge, who is trying
in vain to give good reasons for a wrong decision on a question of
Jaw which he has not quite mastered. :

With the help of Messrs. Seward and Lincoln, he has defined
accurately enough the platform of the so-called Republican party ;
and he does not attempt to conceal his conviction that their doe-
trines are, in the last degree, dangerous. They are, most assuredly,
full of evil and saturated with mischief. The “irrepressible con-
flict” which they speak of with so much pleasure between the “op-
posing and enduring forces” of the Northern and Southern States,
will be fatal, not merely to the peace of the country, but to the ex-
istence of the Government itself. Mr. Douglas knows this, and he

_knows, also, that the Democratic party is the only power which is, or
can be, organized to resist the Republican forces or oppose their
hostile march upon the capital. He who divides and weakens the
friends of the country at such a crisis in her fortunes, assumes a
' very grave responsibility.

Mr. Douglas separates the Democratic party into three classes,
and describes them as follows :

« First. Those who believe that.the Constitution of the United States neither
establishes nor prohibits slavery in the States or Territories beyond the power of
the people legally to control it, but ¢leaves the people thereof perfectly free to form

and regulate their domestic institutions in their own way, subject only to the Con-
stitution of the United States.’
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¢¢ Second. Those who believe that the Constitution establishes slavery in the Ter-

itories, and withholds from Congress and the Territorial Legislature the power to
ontrol it, and who insist that, in the event the Territorial Legislature fails to enact
1@ requisite laws for its protection, it becomes the imperative duty of Congress to
terpose its authority and farnish such protection.

Third. Those who, while professing to believe that the Constitution establishes
:lavery in the Territories beyond the power of Congress or the Territorial Legisla~
zare to control it, at the same time protest against the duty of Congress to inter-
fere for its protection but insist that it is the duty of the judiciary to protect and
maintain slavery in the Territories without any law upon the subject.”

We give Mr. Douglas the full benefit of his own statement. This
18 his mode of expressing those differences, which, he says, disturb
the harmony,and threaten the integrity, of the American Democracy.
These passages should, therefore, be most carefully considered.

The first class is the one to which he himself belongs, and to both
.he others he is equally opposed. IIe has no right to come between
he second and third class. If the difference which he speaks of
loes exist among his opponents, it is their business, not his, to settle

.t or fight it out. We.shall therefore confine ourselves to the dis--
nute between Mr. Douglas and his followers on the one hand, and
the rest of the Democratic party on the other, presuming that he
will be willing to observe the principle of non- mtervennon in all
matters with Whlch he has no concern.

We will invert the order in “hwh he has dlscussed the subJecc,
and endeavor to show—

1. That he has not 001rectly stated the doctrine held by his op-
sonents ; and,

2. That bhis own oplmons as glven by himself, are altovether
anﬁound

I. He says that a certain portlon of the Derioeratic party beheve,
or profess to believe, that the Constitution establishes slavery in the
Territories, and insist that it is the duty of the judiciary to main-
tain it there without any law on the subject. We do not charge him
with any intention to be unfair : but we assert, that he hasin fact done
#rong to, probably, nineteen-twentieths of the party, by attemptlng
50 put them on grounds which they never chose for themselves.

The Constitution certainly does not establish slavery in the Ter-
ritories, nor anywhere else. Nobody in this country ever thought
or said so. But the Constitution regards as sacred and inviolable
all the rights which a citizen may legally acquire in a State. If a
man acquires property of any kind in a State, and goes with it
into a Territory, he is not for that reason to be stripped of it. "Our
simple and plain proposition is, that the legal owner of a slave or
other chattel may go with itinto a Federal Territory without for-
feiting his title.

Who denies the truth of this, and upon what ground can it be
controverted ? The reasons which support it are very obvious and
very conclusive. As a jurist and a statesman, Mr. Douglas ought to
be familiar with them, and there was a time when he was supposed
to understand them very well. 'We will briefly give him a few of them.

1. It is an axiomatic principle of public law, that a right of
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property, a private relation, condition or status, lawfully existing
in one State or country, is not changed by the mere removal of the
parties to another country, unless the law of that other country
be in direct conflict with it. For instance: A marriage legally
solemnized in France is binding in America; children born in Ger-
many are legitimate here if they are legitimate there; and a mer-
chant who buys goods in New York according to the laws of that
State may carry them to Illinois and hold them there under his
contract. It is precisely so with the status of a negro carried from
one part of the United States to another ;—the question of his
freedom or servitude depends on the law of the place where he
came from, and depends on that alone, if there be no conflicting
law at the place to which he goes or is taken. The Federal Con-
stitution therefore recognizes slavery as a legal condition wherever
the local governments have chosen to let it stand unabolished, and
regards it ag illegal wherever the laws of the place have forbidden

“it. A slave being property in Virginia, remains property; and his
master has all the rights of a Virginia master wherever he may go,
so that he go not to any place where the local law comes in conflict
with his right. It will not be pretended that the Constitution itself
furnishes to the Territories a conflicting law. It contains no pro-
vision that can be tortured into any semblance of a prohibition.

2. The dispute on the question whether slavery or freedom is
local or general, is a mere war of words. The black race in this
country is neither bond nor free by virtue. of any general law. That
portion of it which is free is free by virtue of some local regula-
tion, and the slave owes service for a similar reason. The Consti-
tution and laws of the United States simply declare that everything
done in the premises by the State governments is right, and they
shall be protected in carrying it out. DBut free negroes and slave
may both find themselves outside of any State jurisdiction, and in
a Territory where no regulation has yet been made on the subject.
There the Constitution is equally impartial. It neither frees the
slave nor enslaves the freeman. It requires both to remain in statu
quo until the status already impressed upon them by the law of their
previous domicil shall be changed by some competent local author-
ity. What is ‘competent local authority in a Territory will be else-
where considered. ‘ '

8. The Federal Constitution carefully guards the rights of pri
vate property against the Federal Government itself, by declaring
that 1t shall not be taken for public use without compensation, not
without due process of law. Slaves are private property, and ever}
man who has taken an oath of fidelity to the Constitution is reli
giously, morally, and politically bound to regard them as such.
-Does anybody suppose that a Constitution which acknowledges th:
sacredness of private property so fully would wantonly destro;
that right, not by any words that are found in it, but by mere im
.plication from its general principles ? It might as well be assertec
that the general principles of the Constitution gave Lane and Mont-
gomery a license to steal horses in the valley of the Osage.
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4. The Supreme Court of the United States has decided the

question. After solemn argument and careful consideration, that
august tribunal has announced its opinion to be that a slaveholder,
by going into a Federal Territory, does not lose the title he had to
his negro in the State from which he came. In former times, a
question of constitutional law once decided by the Supreme Court
was regarded as settled by all, except that little band of ribald infi-
dels, who meet periodically at Boston to blaspheme the religion, and
plot rebellion against the laws, of the country. The leaders of the
so-called Republican party have lately been treading close on the
heels of their abolition brethren; but it is devoutly to be hoped
that Mr. Douglas has no intention to follow their example. In case
he is elected President, he must see the laws faithfully executed.
Does he think he can keep that oath by fighting the judiciary ?
5. The legislative history of the country shows that all the great
statesmen of former times entertained the same opinion, and held it
80 firmly that they did not even think of any other. It was uni-
versally taken for granted that a slave remained a slave, and a free-
man a freeman, in the new Territories, until a change was made in
their condition by some positive enactment. Nobody believed that
a slave might not have been taken to and kept in the Northwest
Territory 1if the ordinance of 1787 or some other regulation had
not been made to prohibit it. - The Missouri restriction of 1820
was imposed solely because it was understood (probably by every
member of that Congress) that, in the absence of a restriction, slave
property would be as lawful in: the eye of the Constitution above
36° 30/, as below; and all agreed, that the-mere absence of a re-
striction did, in fact, make it lawful below the compromise line.

6. It is right to learn wisdom from our enemies. The Republi-
cans do not point to any express provision of the Constitution, nor
to any general principle embraced in it, nor to any established rule
of law, which sustains their views. The ablest men among them
are driven by stress of necessity to hunt for arguments in a code
unrevealed, unwritten, and undefined, which they put above the
Constitution or the Eible, and call it ‘higher law.” The ultra
abolitionists of New England do not deny that the Constitution is
rightly interpreted by the Democrats, as not interfering against
slavery in the Territories ; but they disdain to obey what they pro
nounce to be “an agreement with death and a covenant with hell.”

7. What did Mr. Douglas mean when he proposed and voted for
the Kansas-Nebraska bill repealing the Missouri restriction 2 Did
he intend to tell southern men that notwithstanding the repeal of
the prohibition, they were excluded from those Territories as much
as ever ?  Or did he not regard the right of a master to his slave
perfectly good whenever he got rid of the prohibition? Did he,
or anybody else at that time, dream that it was necessary to make
a positive law in favor of the slaveholder before he could go there
with safety? To ask these questions is to answer them? The
Kansas-Nebraska bill was not meant as a delusion or a snare. It
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was well understood that the repeal alone of the restriction against
slavery would throw the country open to everything which the Con-
stitution recognized as property. 4

We have thus given what we believe to be the opinions held by
the great body of the Democratic party : namely, that the Federal
Constitution does not establish slavery anywhere in the Union; that
it permits a black man to be either held in servitude or made free as
the local law shall decide ; and that in a Territory where no local
law on the subject has been enacted, it keeps both the slave and

“the free negro in the status already impressed upon them, until it
shall be changed by competent local authority. We have seen, that
this is sustained by the reason of the thing, by a great principle of
public law, by the words of the Constitution, by a solemn deci-
sion of the Supreme Court, by the whole course of our legislation,
by the concession of our political opponents, and, finally, by the
most important act in the public life of Mr. Douglas himself.

Mr. Douglas imputes another absurdity to his opponents when he
charges them with insisting ¢ that it is the duty of the judiciary to
protect and maintain slavery in the Territories without any law
upon the subject.”” The judge who acts without law acts against
law ; and surely no sentiment so atrocious as this was ever enter-
tained by any portion of the Democratic party. The right of a

"master to-the services of his slave in a Territory is not against law
nor without law, but in full accordance with law. If the law be
against it we are all against it. Has not the emigrant to Nebraska
a legal right to the ox team, which he bought in Ohio, to haul him
over the plains? Is not his title as good to it in the Territory,
as 1t was in the State where he got it? And what should be said
of a judge who tells him thathe is not protected, or that he is main-
tained, in the possession of his property ¢ without any law upon the
subject?” '

II. We had a right to expect from Mr. Douglas at least a clear
and intelligible definition of his own doctrine. We are disappointed.
It is hardly possible to conceive anything more difficult to.compre-
kend. - We will transcribe it again, and do what can be done to
analyze it. : '

“Those who believe that the Constitution of the United States neitkler establishes
nor prohibits slavery in the States or Territories beyond the power of the peopie
legally to control it, but ¢ leaves the people thereof perfectly free to form and rey-
ulate their domestic institutions in their own way, subject only to the Constitution
of the United States.””

The Constitution neither establishes mor prohibits slavery in the
States or Territories. If it be meant by this that the Constitution
does not, proprio vigore, either emancipate any man’s slave, or create
the condition of slavery, and impose it on free negroes, but leaves
the question of every black man’s status, in the Territories as well as
in the States, to be determined by the local law, then we admit it, for
it is the very same proposition which we have been trying to prove.
But if, on the contrary, it is to be understood as an assertion that
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the Constitution does not permit a master to keep his slave, or
a free negro to have his liberty, in all parts of the Union where the
local law does not interfere to prevent i, then the error is not only
a very grave one, but it is also absurd and self-contradictory.

The Constitution neither establishes nor prohibits slavery in the
States or Territories beyond the power of the people legally to con-
trol it. This is sailing to Point-No-Point again. ~ Of course a sub-
Jject, which is legally controlled, cannot be beyond the power that
controls it. But the question is, what constitutes legal control, and
when the people of a State or Territory are in a condition to ex-
ercise it.

The Constitution of the United States * * * * leaves the
people perfectly free, * * * and subject only to the Constitu-
¢ton of the United States. This carries us round a full circle, and
drops us precisely at the place of beginning. ' That the Constitu-
tion leaves everybody subject to the Constitution, is most true.. We
are far from denying it. We never heard it doubted, and expect
we never will. But the statement of it proves nothmg, defines
nothing, and explains nothing. - It merely darkens the subject, a8
words without meaning always do.

But notwithstanding all this circuity of expression and conse-
quent opaqueness of meaning in the magazine article of Mr. Douglas,
we think we can guess what his opinions are or will be when he
comes to reconsider the subject. Ile will admit (at least he will
not undertake to deny) that the status of a negro, whether of ser-
vitude or freedom, accompanies him wherever he goes, and adheres
to him in every part of the Union until- he meecs some local law
which changes it.

It will also be agreed that the people of a State, through their
Legislature, and the people of a Territory, in the constitution which
they may frame preparatory to their admission as a State, can reg-
ulate and control the condition of the subject black race within
their respective jurisdictions, so as to make them bond or free.

But here we come to the point at which opinions diverge. Some
insist that no citizen can be deprived of his property in slaves, or
in anything clse, ezcept by the provision of a State constitution or
by the act of a State Legislature; while others contend that an
unlimited control over private rights may be exercised by a Terri-
torial Legislature as soon as the earliest settlements are made.

So strong are the sentiments of Mr. Douglas in favor of the
latter doctrine, that if it be not established he threatens us with
Mr. Seward’s “irrepressible conflict,” which shall end only with
the universal abolition or the universal dominion of slavery. On
the other hand, the President, the Judges of the Supreme Court,
nearly all the Democratic members of Congress, the whole of the
party South, and a very large majority North, are penetrated with
a conviction, that no such power is vested in a Territorial Legis-
lature, and that those who desire to confiscate private property
of any kind must wait until they get a constitutional convention
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or the machinery of a State government into their hands. We
venture to give the following reasons for believing that Mr. Douglas
is in error :

The Supreme Court has decided that a Territorial Legislature
has not the power which he claims for it. That alone ought to
be sufficient. There can be no law, order, or security for any
man’s rights, unless the judicial authority of the country be up-
held. Mr. Douglas may do what he pleases with political con-
ventions and party platforms, but we trust he will give to the Su-
preme Court at least that decent respect, which none but the most
ultra Republicans have yet withheld. :

The right of property is sacred, and the first object of all human
government is to make it secure. Life is always unsafe where prop-
erty is not fully protected. This is the experience of every people
-on earth, ancient and modern. To secure private property was a
principal object of Magna Charta. Charles L. afterwards attempted
to violate it, but the people rose upon him, dragged him to the
block, and severed his head from his body. At a still later period
another monarch for a kindred offence was driven out of the coun-
try, and died a fugitive and an outcast. Qur own Revolution was
provoked by that slight invasion upon the right of property which
consisted in the exaction of a trifling tax. There is no government
in the world, however absolute, which would not be disgraced and
endangered by wantonly sacrificing private property even to a small
extent. For centuries past such outrages have ceased to be com-
mitted in times of peace among civilized nations.

Slaves are regarded as property in the Southern States. The
people of that section buy and sell, and carry on all their business,
provide for their families, and make their wills and divide their in-
heritances on that assumption. It is manifest to all who know them,
that no doubts ever cross their minds about the rightfulness of hold-
ing such property. They believe they have a direct warrant for it,
not only in the examples of the best men that ever lived, but in the
precepts of Divine Revelation itself; and they are thoroughly satis-
fied that the relation of master and slave is the only one which can
possibly exist there between the white and the black race without
ruining both. The people of the North may differ from their fellow-
citizens of the South on the whole subject, but knowing, as we all
do, that these sentiments are sincerely and honestly entertained, we
cannot wonder that they feel the most unspeuakable indignation when
any attempt is made to interfere with their rights. This sentiment
results naturally and necessarily from their education and habits of
thinking. - They cannot help it, any more than an honest man in
the North can avoid abhorring a thief or housebreaker. .

The jurists, legislators, and people of the Northern States, have
always sacredly respected the right of property in slaves held by
their own citizens within their own jurisdiction. It is a remark-
able fact, very well worth noticing, that no Northern State ever
passed any law to take a negro from his master. All laws for the
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abolition of slavery have operated only on the unborn descendants
of the negro race, and the vested rights of masters have not been
disturbed 1n the North more than in the South.

In every nation under heaven, civilized, semi-barbarous, or savage,
where slavery has existed in any form at all analogous to ours, the
rights of the masters to the control of their slaves as property have
been respected ; and on no occasion has any government struck at
those rights, except as it would strike at other property. Even the
British Parliament, when it emancipated the West India slaves,
though it was leglslatmg for a people three thousand miles away,
.and not represented, never denied either the legal or the natural
right of the slave owner. Slaves were admitted to be property,
and the Government acknowledged it by paying their masters one
hundred millions of dollars for the privilege of setting them free.

Here, then, is a species of property which is of transcendent im-
portance to the material interests of the South-—which the people
of that region think it right and meritorious in the eyes of God
and good men to hold—w hich is sanctioned by the general sense of
all mankind among whom it has existed—which was legal only a
short time ago in all the States of the Union, and was then treated
as sacred by every one of them—which is guaranteed to the owner
as much as any other property is guaranteed by the Constitution ;—
and Mr. Douglas thinks that a Territorial Legislature is competent
to take it away. We say, Noj; the supreme lem.slatlve power of a
sovereign State alone can depuve a man of his property.

This proposition is so plain, so well established, and so univer-
sally acknowledged, that any argument in its favor would be a mere
waste of words. Mr. Douglas does not deny it, and it did not re-
quire the thousandth part of his sagacity to see that it was undeni-
able. Ile claims for the Territorial governments the right of con-
fiscating private property on the ground that those governments ARE
sovereign—have an uncontrollable and independent power over all
their internal affairs. That is the point which he thinks is to split
the Democracy and impale the nation. But it is so entirely erro-
neous, that it must vanish into thin air as soon as it comes to be
examined.

A Territorial government i3 merely provisional and tempomry
It is created by Coum ess for the necessary perservation of order and
the purposes of pohc«.. The powers conferred upon it are ex-
pressed in the organic act, which is the charter of its'existence,
and which may be cha wnged or repealed at the pleasure of Con-
gress. In most of those acts the power has been expressly re-
served to Congress of revising the Territorial laws, and the power
torepeal them exists without such reservation. This was asserted in
the case of I{ansas by the most distinguished Senators in the Con-
gress of 1856. The President appoints the Governor, judges, and
all other officers whose appointment is not otherwise provided for,
directly or indirectly, by Congress. Even the expenses of the Ter-
ritorial government are paid out of the Federal treasury. The truth
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is, they have no attribute of sovereignty about them. The essence
of  sovereignty consists in having no superior. But a Territorial
government has a superior in the United States Government, upon
whose pleasure it is'dependent for its very existence—in whom it lives,
and moves, and has its being—who has made, and can unmake it with
a breath. :

Where does this sovereign authority to deprive men of their prop-
erty come from? This transcendent power, which even despots are
cautions about using, and which a constitutional monarch never ex-
ercises—how does it get into a Territorial Legislature ?  Surely it
does not drop from the clouds: it will not be contended, that it
accompanies the settlers, or exists in the Territory before its organ-
ization. Indecd it is not to the people, but to the government of &
Territory, that Mr. Douglas says it belongs. Then Congress must
give the power at the same time that it gives the Territorial gov-
ernment. But not a word of the kind is to be found in any erganie
act that ever was framed. It is thus that Mr. Douglas’s argument
runs itself out into nothing. . :

But if Congress would pass a statute expressly to give this sort
of power to the Territorial governments, they still would not have
it ; for the Federal Government itselt does not possess any control
over men’s property in the Territories. That such power does not
exist in the Kederal Government necds no proof: Mr. Douglas
admits it fully and freely. It is, besides, established by the solemn
decision of Congress, by the assent of the kxecutive, and by the
direct ratification of the people acting in their primary capacity at
the polls. In addition to all this, the Supreme Court have delib-
erately adjudged it to be an unalterable and undeniable rule of con-
stitutional law.

This acknowledgment that Congress has no power, authority, or
jurisdiction over the subject, literally obliges Mr. Douglas to give up
his doctrine, or else to maintain it by asserting that a power which
the Federal Government does not possess may be given by Congress
to the Territorial government. The right to abolish African slavery
in a Territory is not granted by the Constitution to Congress; it
is withheld, and therefore the same as if expressly prohibited. Yet
Mr. Douglas declares that Congress may give it to the Territories.
Nay; he goes further, and says that the want of the power in Con-
gress is the very reason why it can delegate it—the general rule, in his
opinion, being that Congress cannot delegate the powers 1t possesses,
but may delegate such, *“and only such, as Congress cannot exercise
under the Constitution!” By turning to pages 520 and 521, the
reader will see that this astounding proposition is actually made, not
in jest or irony, but solemnly, seriously, and, no doubt, in perfect good
faith.  On this principle, as Congress cannot exercise the power to
make an ex post facto law, or a law impairing the obligation of con-
tracts, therefore 1t may authorize such laws to be made by the town
councils of Washington city, or the levy court of the District.
If Congress passes an act to hang a man without trial, it is void,
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and the judges will not allow it to be executed; but the power to do
this prohibited thing can be constitutionally given by Congres to a
Territorial Leglslatule !

We admit that there are certain powers bestowed upon the Gen-
eral Government which are in their nature judicial or executive.
With them Congress can do nothing, except to see that they are
executed by the proper kind of officers. 1t is also true that Con-
gress has certain legislative powers which cannot be delegated.
But Mr. Douglas should have known that he was not talking about
powers which belonged to either of these classes, but about a legis-
lative jurisdiction totally forbidden to the Federal Government,
and incapable of being delegated, for the simple reason that it does
not constitutionally exist.

Will anybody say that such a power ought, as a matter of policy,
or for reasons of public.safety, to be held by the provisional gov-
ernments of the Territories? Undoubtedly no true patriot, nor no
friend of justice and order, can deliberately reflect on the probable
consequences without deprecating them.

This power over property is the one which in all govemments has
been most carefully guarded, because the temptation' to abuse it is
always greater than any other. It is there that the subjects of a
limited monarchy watch their king with the greatest jealousy. No
republic has ever failed to impose strict limitations upon it. Allfree
people know, that if they would remain free, they must compel the gov-
ernment to keep its hands off their private property; and this can be
done only by tying them up with careful restrictions. ~Accordingly
our Federal Constitution declares that “no person shall be deprived
of his property except by due process of law,” and that “ private
property shall not be taken for public use without just compensa-
tion.” It is universally agreed that this applies only to the exer-
cise of the power by the Government of the United States. We are
also protected against the State governments by a similar provision
in the State constitutions. Legislative robbery is therefore a crime
which cannot be committed either by Congress or by any State
Legislature, unless it be done in flat rebellion to thefundamental.
law of the land. But if the Territorial governments have this
power, then they have it without any limitation whatsoever, and
i all the fulness of absolute despotism. They are omnipotent
in regard to all their internal affairs, for they are sovereigns,
without a constitution to hold them in check. And this omnipo-
tent sovereignty is to be wielded by a few men suddenly drawn
together from all parts of America and Kurope, unacquainted
with one another, and ignorant of their relative rights.” But
if Mr. Douglas is right, those governments have all the abso-
lute power of the Russian Autocrat. They may take every kind of
property in mere caprice, or for any purpose of lucre or malice,
without process of law, and without providing for compensation.
The Legislature of Kansas, sitting at Lecompton or Lawrence, may
order the miners to give up every ounce of gold that has been dug
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at Pike’s Peak. If the authorities of Utah should license a band
of marauders to despoil the emigrants crossing the Territory, their
sovereign right to do so cannot be questioned. A new Territory
may be organized, which Southern men think should be devoted to
the culture of cotton, while the people of the North are equally
certain that grazing alone is the proper business to be carried on
there. If one party, by accident, by force, or by fraud, has a ma-
Jority in the Legislature, the negroes are taken from the planters;
and if the other set gains a political victory, it is followed by a
statute to plunder the graziers of their cattle. Such things cannot
be done by the Federal Government, nor by the governments of
the States; but, if Mr. Douglas is not mistaken, they can be done
by the Territorial governments. Is it not every way better to
wait until the new inhabitants know themselves and one another;
until the policy of the Territory is settled by some experience ; and,
above all, until the great powers of a sovereign State are regularly
- conferred upon them and properly limited, so as to prevent the gross
abuses which always accompany unrestricted power in human hands ?
There is another consideration, which Mr. Douglas should have
been the last man to overlook. The present Administration of the
Federal Government, and the whole Democratic party throughout
the country, including Mr. Douglas, thought that, in the case of
Kansas, the question of retaining or abolishing slavery should not
be determined by any representative body without giving to the
whole mass of the people an opportunity of voting on it. Mr.
Douglas carried it further, and warmly opposed the constitution,
denying even its validity, because other and undisputed parts of it
had not also been submitted to a popular vote. Now he is willing
that the whole slavery dispute in any Territory, and all questions
that can arise concerning the rights of the people to that or other
property, shall be decided at once by a Territorial Legislature,
without any submission at all. Popular sovereignty in the last
Congress meant the freedom of the people from all the restraints
of Jaw and order: now it means a government which shall rule
them with a rod of iron. It swings like a pendulum from one side
clear over to the other.
Mr. Douglas’s opinions on this subject of sovereign Territorial
governments are very singular; but the reasons he has produced
to support them are Infinitely more curious still. For instance, he
shows that Jefferson once introduced into the old Congress of the
Confederation a plan for the government of the Territories, calling
them by the name of “ New States,” but not making them anything
like sovereign or independent States; and though this was a mere
experimental projet, which was rejected by Congress, and never
afterwards referred to by Jefferson himself, yet Mr. Douglas argues
“upon it as if it had somehow become a part of our fundamental law.
Again: He says that the States gave to the Federal Government
the same powers which as colonies they had been willing to concede
to the British Government, and kept those which as colonies they
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Liad claimed for themselves. If he will read a common-school his-
tory of the Revolution, and then look at Art. I, sec. 8, of the Con-
stitution, he will find the two following fucts fully established:
1. That the Iederal Government has “power to lay and collect
taxes, duties, imposts, and excises;”” and, 2. That the colonics, be-
fore the Revolution, utterly refused to be taxed by Great DBritain;
and so far from conceding the power, fought against it for seven
long years.

There is another thlnv in the article which, if it had not come
from a distinguished Senatox and a very upright gentleman, would
have been open to some imputation of unfairness. e quotes the
President’s message, and begins in the middle of a sentence. Ile
professes to give the very words, and makes Mr. Buchanan say:
“ That slavery exists in Kansas by virtue of the Constitution of the
United States.”” What Mr. Buchanan did say wasavery different thing.
It wasthis: ¢It has been solemnly adjudged by the highest judicial
tribunal known to our laws, that slavery exists in Kansas by virtue of
the Constitution of the United States.”” Everybody knows that by
treating the Bible in that way, you can prove the non-existence of
God.

The argumentum ad hominem is not fair, and we ¢°do not mezn to
use it. Mr. Douglas has a right to change his opinions whenever
he pleases. But we quote him as we would any other authority
equally high in favor of truth. We can prove by himself that
every proposition he lays down in Harpers’ Magazine is founded
in error. Never before has any public man in America so com-
pletely revolutionized his political opinions in the course of eighteen
raonths.  We do not deny that the change is heartfelt and con-
scientious. We only insist that he formerly stated his propositions
much more clearly, and sustained them with far greater ability and
better reasons, than he does now.

When he took a tour to the South, at the beginning of last win-
ter, he made a speech at New Orleans, in which he announced to
the people there that he and his friends in Illinois accepted the
Dred Scott decision, regarded slaves as property, and fully admitted
the right of a Southern man to go into any Federal territory with his
slave, “and to hold him there as other property is held.

In 1849 he voted in the Senate for what was called Walker’s
amendment, by which it was proposed to put all the internal
affairs of California and New Mexico under the domination of the
President, giving him almost unlimited power, legislative, judicial,
and executive, over the internal affairs of those Territories. (See
20th Cong., p.  .) Undoubtedly this was astrange way of treat-
ing soverewntles. If Mr. Douglas is right now, he was guilty then
of most atrocious usurpation.

Utah is as much a sovereign State as any other Territory, and
as perfectly entitled to enjoy the right of self-government. On the
12th of June, 1857, Mr. Douglas made a speech about Utah, at
Springfield, Illinois, in which he expressed his opinion strongly in
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favor of the absolute and unconditional repeal of the organic act,
blotting the Territorial government out of existence, and putting the
people under the sole and exclusive jurisdiction of the United States,
like a fort, arsenal, dock-yard, or magazine. He does not seem to
have had the least idea then that he was proposing to extinguish a
sovereignty, or to trample upon the sacred rights of an independent
people. : :

The report which he made to the Senate, in 1856, on the Topcka
constitution, enunciates a very different doctrine from that of the
magazine article. It is true that the language is a little cloudy,
but no one can understand the following sentences to signify that
the Territorial governments have sovereign power to take away the
property of the inhabitants :

¢ The sovereignty of a Territory remains in abeyance, suspended in the United
States, in trust for the people until they shall be admitted into the Union as & State. In
the mean time they are admitted to enjoy and exercise all the rights and privileges
of self-government, in subordination to the Constitution of the United States, and I
OBEDIENCE TO THE ORGANIC LAW passed by Congress in pursuance of  that instru-
ment. These rights and privileges are all derived from the Constitution, through
the act of Congress, aud must be exercised and enjoyed in subjection to all the limit-
ations and restrictions which that Constitntion imposes.” ‘

The letter he addressed to a Philadelphia meeting, in February,
1858, is more explicit, and, barring some anomalous ideas concerning
‘the abeyance of the power and the suspension of it in trust, it is
clear enough:

¢TUnder our Territorial system, it requires sovereign power to ordain and estab-
lish constitutions and governments. While a Territory may and should enjoy all
the rights of self-government, in obedience to its organic law, it is NoT A SOVEREIGN
POWER.. The sovereignty of a Territory remains in abeyance, suspended in the United
States, in trust for the people when they become a State, and eannot be withdrawn from
the hands of the trustee and vested in the people of a Territory without the consent of
Congress.” -

The report which he made in the same month, from the Senate
Committee on Territories, is equally distinct, and rather more em-
‘phatic against his new doctrine:

;/¢“This committee in their reports have always held that @ Territory is not a sove-
_réign power ; that the sovereignty of a Territory is in abeyance, suspended in the
United States, in trust for the people when they become a State; that the United
States, as trustees, cannot be divested of the sovereignty, nor the Territory be in-
vested with the right to assume and exercise it, without the consent of Congress.
If the proposition be true that sovereign power alone can institute governments, and
that the sovereignty of a Territory is in abeyance, suspended in the United States,
in trust for the people when they become a State, and that the sovereignty cannot
be divested from the hands of the trustee without the assent of Congress, it follows,
as an inevitable consequence, that the Kansds Legislature did not and could not
confer upon the Lecompton convention the sovereign power of ordaining a consti-
tution for the people of Kansas, in place of the organic act passed by Congress.”

The days are past and gone when Mr. Douglas led the fiery assaults of
the opposition in the Lecompton controversy. Then it was his object to
prove that a Territorial Legislature, so far from being omnipotent, was
powerless even to authorize an clection of delegates to consider about their
own affairs. It was asserted that a convention chosen under a Territorial
law could make and ordain no constitution which would be legally binding.
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Then a Territorial government was to be despised and spit upon, even
when it invited the people to come forward and vote on a question of the
most vital importance to their own interests. But now all things have
become new. The Lecompton dispute has ¢ gone glimmering down the
dream of things that were,” and DMr.- Douglas produces another issue,
brand new from the mint. The old opinions are not worth a rush to his
present position : it must be sustained by opposite principles and reasoning
totally different. The Legislature of Kansas was not sovereign when it
authorized a convention of the people to assemble and decide what sort of
a constitution they would have, but when it strikes at their rights of prop-
erty, it becomes not only a sovereign, but a sovereign without limitation
of power. We have no idea that Mr. Douglas is not perfectly sincere, as
he was also when he took the other side. The impulses engendered by
the heat of controversy have driven him at different times in opposite di-
rections. We do not charge it against him as a crime, but it is true that these
viewsof his,inconsistentasthey are with oneanother, alwayshappentoaccord
with the interests of the opposition, always give to the enemies of the Con-
stitution a certain amount of “aid and comfort,” and always add a little
to the rancorous and malignant hatred with which the Abolitionists re-
gard the Government of their own country.

Yes; the Lecompton issue which Mr. Douglas made upon the Adminis-
tration two years ago is done, and the principles on which we were then
opposed are abandoned. Weare no longer required to fight for the lawful-
ness of a Territorial election held under Territorial authority. But another
issue is thrust upon us, to ¢ disturb the harmony and threaten the integ-
rity”” of the party. A few words more, (perhaps of tedious repetition,) by
way of showing what that new issue is, or probably will be, and we are done.

‘We insist that an emigrant going into a Federal Territory, retains his
title to the property which he took with him, until there is some prohibi-
tion enacted by lawful authority., Mr. Douglas cannot deny this in the
face of his New Orleans speech, and the overwhelming reasons which sup-

ort it.
! It is an agreed point among all Democrats that Congress cannot inter-
fere with the rights of property in the Territories.

It is also acknowledged that the people of a new State, either in their
constitution or in an act of their Legislature, may make the negroes within
it free, or hold them in a state of servitude. ‘

But we believe more. We believe in submitting to the law, as decided
by the Supreme Court, which declares that a Territorial Legislature can-
not, any more than Congress, interfere with rights of property in a Terri-
tory—that the settlers of a Territory are bound to wait until the sovereign
power is conferred upon them, with proper limitations, before they attempt
to exercise the most dangerous of all its functions. Mr. Douglas denies
this, and there is the new issue.

Why should such an issue be made at such a time? What is there now
to excuse any friend of peace for attempting to stir up the bitter waters
of strife? There is no actual difficulty about this subject in any Terri-
tory. There is no question upon it pending before Congress or the coun-
try. We are called upon to make a contest, at once unnecessary and
hopeless, with the judicial authority of the nation. We object to it.
We will not obey Mr. Douglas when he commands us to assault the Su-
preme Court of the United States. We believe the court to be right, and
Mr. Douglas wrong.
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THE DIVIDING LINE BETWEEY FEDERAL AND LOCAL AUTHORITY.

POPULAR SOVEREIGNTY IN THE TERRITORIES.
BY STEPHEN A. DOUGLAS.

NDER our complex system of government

"it is the first duty of American statesmen
to mark distinctly the dividing line between
Federal and Local Authority. To do this with
accuracy involves an inquiry, not only into the
powers and duties of the Federal Government
under the Constitution, but also into the rights,
privileges, and immunities of the people of the
Territories, as well as of the States composing
the Union. The relative powers and functions
of the Federal and State governments have be-
come well understood and clearly defined by
their practical operation and harmonious action
for a long series of years; while the disputed
question—involving the right of the people of
the Territories to govern themselves in respect
to their local affairs and internal polity —re-
mains a fruitful source of partisan strife and sec-
-tional controversy. The political organization
which was formed in 1854, and has assumed the
name of the Republican Party, is based on the
theory that African slavery, as it exists in this
country, is an evil of such magnitude—social,
moral, and political—as to justify and require
the exertion of the entire power and influence
of the Federal Government to the full extent that
the Constitution, according to their interpreta-
tion, will permit for its ultimate extinction. In
the platform of principles adopted at Philadel-
phia by the Republican National Convention in
1856, it is affirmed :

*That the Constitution confers upon Congress
sovereign power over the Territories of the United
States for their government, and that in the exer-
cise of this power it is both the right and the duty
of Congress to prohibit in the Territories those twin
relics of barbarism, polygamy and slavery.”

According to the thecory of the Republican
party there is an irrepressible conflict between
freedom and slavery, free labor and slave labor,
free States and slave States, which is irreconcil-
able, and must continue to rage with increasing
fury until the one shall become universal by the
annihilation of the other. In the language of
the most eminent and authoritative expounder
of their political faith, ’

¢¢1t is an irrepressible conflict between opposing
and enduring forces; and it means that the Unit-
ed States must and will, sooner or later, become
either entirely a slaveholding nation or entirely a
free labor nation. Either the cotton and rice fields
of South Carolina, and the sugar plantations of
Louisiana, will ultimately be tilled by free labor,
and Charleston and New Orleans become marts for
legitimate merchandise alone, or else the rye ficlds
and wheat fields of Massachusetts and New York
must again be surrendered by their farmers to slave
culture and to the production of slaves, and Boston
and New York become once more markets for trade
in the bodies and souls of men.”

In the Illinois canvass of 1858 the same prop-

osition was advocated and defended by the dis-
tinguished Republican standard-bearer in these
words :

“In my opinion it [the slavery agitation] will not
cease until a erisis shall have been reached and pass-
ed. ‘A house divided against itself can not stand.’
I believe this government can not endure perma-
nently half slave and half free. I do not expect
the house to fail, but I do expect it will cease to be
divided. It will become all one thing or all the
other. Either the opponents of slavery will arrest
the further spread of it, and place it where the pub-~
lic mind shall rest in the belief that it is in the
course of ultimate extinction, or its advocates will
push forward till it shall become alike lawful in all
the States—old as well as new, North as well as
South.” )

Thus it will be seen, that under the auspices
of a political party, which claims sovereignty in
Congress over the subject of slavery, there can
be no peace on the slavery question—no truce in
the sectional strife—no fraternity between the
North and South, so long as this Union remains,
as our fathers made it—divided into free and
slave States, with the right on the part of each
to retain slavery so long as it chooses, and to
abolish it whenever it pleases. :

On the other hand, it would be uncandid to
deny that, while the Democratic party is a unit
in its irreconcilable opposition to the doctrines
and principles of the Republican party, there are
radical differences of opinion in respect to the
powers and duties of Congress, and the rights
and immunities of the people of the Territories
under the Federal Constitution, which seriously
disturb its harmony and threaten its integrity.
These differences of opinion arise from the dif-
ferent interpretations placed on the Constitution
by persons who belong to one of the following
classes:

" First,—Those who believe that the Constitu-
tion of the United States neither establishes nor
prohibits slavery in the States or Territories be-
yond the power of the people legally to control
it, but ¢*leaves the people thereof perfectly free
to form and regulate their domestic institutions
in their own way, subject only to the Constitu.
tion of the United States.”

Second.—Those who believe that the Consti-
tution establishes slavery in the Territories, and
withholds from Congress and the Territorial
Legislature the power to control it; and who
insist that, in the event the Territorial Legisla-
ture fails to enact the requisite laws for its pro-
tection, it becomes the imperative duty of Con-
gress to interpose its authority and furnish such
protection, -

Third.—Those who, while professing to be-
lieve that the Constitution establishes slavery in
the Territories beyond the power of Congress or-
the Teritorial Legislature to control it, at the
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same time protest against the duty of Congress
to interfere for its protection; but insist that it
is the duty of the Judiciary to protect and main-
tain slavery in the Territories without any law
upon the subject.

By p careful examination of the second and
third propositions, it will be seen that the advo-
cates of each agree on the theoretical question,
that the Constitution establishes slavery in the
Territories, and compels them to have it whether
they want it or not ; and differ on the practical
point, whether a right secured by the Constitu-
tion shall be protected by an act of Congress
when all other remedies fail. The reason as-
signed for not protecting by law a right secured
by the Constitution is, that it is the duty of the
Courts to protect slavery in the Territories with-
out any legislation upon the subject. How the
Courts are to afford protection to slaves or any
other property, where there is no law providing
remedies and imposing penalties and conferring
Jjurisdiction upon the Courts to hear and determ-
ine the cases as they arise, remains to be ex-
plained.

The acts of Congress, establishing the several
Territories of the United States, provide that:
¢The jurisdiction of the several Courts herein
provided for, both appellate and original, and
that of the Probate Courts and Justices of the
Peace, shall be as limited by law’—meaning
such laws as the Territorial Legislatures shall

" from time to time enact. It will be seen that
the judicial tribunals of the Territories have just
such jurisdiction, and only such, in respect to
the rights of persons-and property pertaining to
the citizens of the Territory as the Territorial
Legislature shall see fit to confer; and conse-
quently, that the Courts can afford protection to
persons and property no further than the Legis-
lature shall, by law, confer the jurisdiction, and
prescribe the remedies, penalties, and modes of
proceeding.

It is difficult to conceive how any person who
beliaves that the Constitution confers the right
of protection in the enjoyment of slave property
in the Territories, regardless of the wishes of the
people and of the action of the Territorial Leg-
islature, can satisfy his conscience and his oath
of fidelity to the Constitution in withholding
such Congressional legislation as may be essen-
tial to the enjoyment of such right under the
Constitution. Under this view of the subject it
is impossible to'resist the conclusion that, if the
Constitution does establish slavery in the Terri-
tories, beyond the power of the people to control
it by law, it is the imperative duty of Congress
to supply all the legislation necessary to its pro-
tection ; and if this proposition is not true, it
necessarily results that the Constitution neither
establishes nor prohibits slavery any where, but
leaves the people of each State and Territory en-
tirely free to form and regulate their domestic
affairs to suit themselves, without the interven-
tion of Congress or of any other power whatso-
ever.,

But it is urged with great plausibility by those

who have entire faith in the soundness of the
proposition, that ¢ a Territory is the mere creat.
ure of Congress; that the creature can not be
clothed with any powers hot possessed by the
creator; and that Congress, not possessing the
power to legislate in respect to African slavery
in the Territories, can not delegate to a Territo-
rial Legislature any power which it does not it-
self possess.” .

This proposition is as plausible as it is falla-
cious. DBut the reverse of it is true as a general
rule. Congress can not delegate to a Territorial
Legislature, or to any other body of men what-
soever, any power which the Constitution has
vested in Congress. In other words: FEvery
vower conferred on Congress by the Constitution
must be erercised by Congress in the mode pre~
scribed in the Constitution.

Let us test the correctness of this proposition
by reference to the powers of Congtess as defined
in the Constitution:

¢t The Congress shall have power— :

““To lay and collect taxes, duties, imposts, and
excises,” ete. ;

“To borrow money on the credit of the United
States ;”

‘“To regulate commerce with foreign nations,”
etc. ;

¢¢To establish a uniform rule of naturalization,”
ete. 5

¢ To coin money, and regulate the value thereof ;

“To establish post-offices and post-roads;”

“To constitute tribunals inferior to the Supreme
Court ;”

““To declare war,” etc.

¢¢To provide and maintain a navy.”

This list might be extended so as to embrace
all the powers conferred on Congress by the Con-
stitution ; but enough has been cited to test the
principle. Wil it be contended that Congress
can delegate any one of these powers to a Terri-
torial Legislature or to any tribunal whatever ?
Can_Congress delegate to Kansas the power to
¢¢ regulate commerce,” or to Nebraska the power
¢ to establish uniform rules of naturalization,”
or to Illinois the power ‘‘to coin money and
regulate the value thereof,” or to Virginia the
power ¢¢ to establish post-offices and post-roads 7

The mere statement of the question carries
with it the emphatic answer, that Congress can
not delegate any power which it does possess;
but that every power conferred on Congress by
the Constitution must be exercised by Congress
in the manner prescribed in that instrument.

On the other hand, there are cases in which
Congress may establish tribunals and local gov-
ernments, and invest them with powers which
Congress does not possess and can not exercise
under the Constitution. For instance, Congress
may establish courts inferior to the Supreme
Court, and confer upon them the power to hear
and determine cases, and render judgments af-
fecting the life, liberty, and property of the citi-
zen, without itself having the power to hear and
determine such causes, render judgments, or re-
vise or annul the same. In like manner Cen-
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gress may institute governments for the Territo-
ries, canposed of an executive, judicial, and leg-
islative department; and may confer upon the
Governor all the executive powers and functions
of the Territory, without having the right to ex-
ercise any one of those powers or functions it-
self.

" Congress may confer upon the judicial depart-
ment all the judicial powers and functions of the
Territory, without having the right to hear and
determine a cause, or render a judgment, or to
revise or annul any decision made by the courts
80 established by Congress. Comgress may also
confer upon the legislative department of the
Territory certain legislative powers which it can
not itself exercise, and only such as Congress
can not exercise under the Constitution. The
powers which Congress may thus confer but can
not erercise, are such as relate to the domestic
affairs and internal polity of the Territory, and
do not affect the general welfare of the Repub-
lie.

This dividing line between Federal and Local
authority was familiar to the framers of the Con-
stitution. It is clearly defined and distinetly
marked on every page of history which records
the great events of that immortal struggle be-
tween the American Colonies and the British
Government, which resulted in the establishment
of our national independence. In the beginning
of that struggle the Colonies neither contemplated
nor desired independence. In all their address-
es to the Crown, and to the Parliament, and to
the people of Great Britain, as well as to the peo-
ple of America, they averred that as loyal Brit-
ish subjects they deplored the causes which im-
pelled their separation from the parent country.
They were strongly and affectionately attached
to the Constitution, civil and political institn-
tions and jurisprudence of Great Britain, which
they proudly claimed as the birth-right of all
Englishmen, and desired to transmit them un-
impaired as a precious legacy to their posterity.
For a long series of years they remonstrated
against the violation of their inalienable rights
of self-government under the British Constitu-
tion, and humbly petitioned for the redress of
their grievances.

They acknowledged and affirmed their alle-
giance to the Crown, their affection for the peo-
ple, and their devotion to the Constitution of
Great Britain; and their only complaint was
that they were not permitted to enjoy the rights
and privileges of self-government, in the manage-
ment of their internal affairs and domestic con-
cerns, in accordance with the guaranties of that
Constitution and of the colonial charters granted
by the Crown in pursuance of it. They conceded
the right of the Imperial government to make all
Jaws and perform all acts concerning the colo-
nies, which were in their nature Jmperial and
not Colonial—which affected the general welfare
of the Empire, and did not interfere with the
¢ internal polity” of the Colonies. They recog-
nized the right of the Imperial government to
declare war and make peace; to coin money and

determine its value; to make treaties and con-
duct intercourse with foreign nations; to regu-
late commerce between the several colonies, and
between each colony and the parent country, and
with foreign countries; and in general they rec-
ognized the right of the Imperial government
of Great Britain to exercise all the powers and
authority which, under our Federal Constitution,
are delegated by the people of the several States
to the Government of the United States.

Recognizing and conceding to the Imperial
government all these powers—including the right
to 1institute governments for the colonies, by
granting charters under which the inhabitants
residing within the limits of any specified Terri-
tory might be organized into & political commu-
nity, with a government consisting of its appro-
priate departments, executive, legislative, and
judicial ; conceding all these powers, the colo-
nies emphatically denied that the Imperial gov-
ernment had any rightful authority to impose
taxes upon them without their consent, or to
interfere with their internal polity; claiming
that i# was the birth-right of all Englishmen»—in-
alienable when formed into & political commu-
nity—to exercise and enjoy all the rights, privi-
leges, and immunities of self-government in re-
spect to all matters and things, which were Local
and not General—Internal and not External—
Colonial and not Imperial—as fully as if they
were inhabitants of England, with a fair repre-
sentation in Parliament.

Thus it appears that our fathers of the Revo-
lution were contending, not for Independence in
the first instance, but for the inestimable right
of Local Self-Government under the British Con-
stitution; the right of every distinct political
community — dependent Colonies, Territories,
and Provinces, as well as sovereign States—to
make their own local laws, form their own do-
mestic institutions, and manage their own in-
ternal affairs in their own way, subject only to the
Constitution of Great Britain as the paramount
law of the Empire.

The government of Great Britain had violated
this inalienable right of local self-government by
a long series of acts on a great variety of sub.
jects. The first serious point of controversy
arose on the slavery question as early as 1699,
which continued a froitful source of irritation
until the Revolution, and formed one of the
causes for the separation of the colonies from
the British Crown.

For more than forty years the Provincial
Legislature of Virginia had passed laws for the
protection and encouragement of African slavery
within her limits. ‘This policy was steadily pur-
sued until the white inhabitants of Virginia be-
came alarmed for their own safety, in view of
the numerous and formidable tribes of Indian
savages which surrounded and threatened the
fecble white settlements, while ship-loads of Af-
rican savages were being daily landed in their
midst. In order to check and restrain a policy
which seemed to threaten the very existence of
the colony, the Provincial Legislature enacted a
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law imposing a tax upon every slave who should
be brought into Virginia. The British mer-
chants, who were engaged in the African slave-
trade, regarding this legislation as injurious to
their interests and in violation of their rights,
petitioned the King of England and his Majesty’s
ministers to annul the obnoxious law and pro-
tect them in their right to carry their slaves into
Virginia and all other British colonies which
were the common property of the Empire—ac-
quired by the common blood and common treas-
ure—and from which a few adventurers who had

settled on the Imperial domain by his Majesty’s

sufferance, had no right to exclude them or dis-
criminate against their property by a mere Pro-
vincial enactment. Upon a full consideration
of the subject the King graciously granted the
prayer of the petitioners; and accordingly issued
peremptory orders to the Royal Governor of Vir-
ginia, and to the Governors of all the other Brit-
ish colonies in America, forbidding them to sign
or approve any Colonial or Provincial enactment
injurious to the African Slave-Trade, unless such
enactment should contain a clause suspending
its operation until his Majesty’s pleasure should
be made known in the premises.

Judge Tucker, in his Appendix to Blackstone,
refers to thirty-one acts of the Provincial Legis~
lature of Virginia, passed at various periods from
1662 to 1772, upon the subject of African slavery,
showing conclusively that Virginia always con-
sidered this as one of the questions affecting her
¢¢internal polity,” over which she, in common
with the other colonies, claimed ¢ the right of
exclusive legislation in their Provincial Legisla-
tures” within their respective limits, Some of
these acts, particularly those which were enacted
prior to the year 1699, were evidently intended
to foster and encourage, as well as to regulate
and control African slavery, as one of the domes-
tic institutions of the colony. The act of 1699,
and most of the enactments subsequent to-that
date, were as obviously designed to restrain and
check the growth of the institution with the view
of confining it within the limit of the actual
necessities of the community, or its ultimate ex-
tinction, as might be deemed most conducive to
the public interests, by a system of unfriendly
legislation, such as imposing a tax on all slaves
introduced into the colony, which was increased
and renewed from time to time, as occasion re-
quired, until the period of the Revolution. Many
of these acts never took effect, in consequence
of the King withholding his assent, even after
the Governor had approved the enactment, in
cases where it contained a clause suspending its
operation until his Majesty’s pleasure should be
made known in the premises.

In 1772 the Provincial Legislature of Vir-
ginia, after imposing another tax of five per cent.
on all slaves imported into the colony, petitioned
the King to remove all those restraints which in-
hibited his Majesty’s Governors assenting to such
laws as might check so very pernicious a com-
merce agslavery.  Of this petition Judge Tucker
says: .

¢The following extract from a petition to the
Throne, presented from the House of Burgesses of
Virginia, April 1st, 1772, will show the sense of the
people of Virginia on the subject of slavery at that
period :

¢¢¢The importation of slaves into the colony from
the coast of Africa hath long been considered as a
trade of great inhumanity; and under its present
encouragement we have too much reason to fear
will endanger the very existence of your Majesty’s
American dominions.’”

Mark the ominous words! Virginia tells the
King of England in 1772, four years prior to the
Declaration of Independence, that his Majesty’s
American dominions are in danger: Not be-
cause of the Stamp duties—not because of the
tax on Tea—not because of his attempts to col-
lect revenue in America! Thede have since
been deemed sufficient to justify rebellion and
revolution. But none of these are referred to
by Virginia in her address to the Throne—there
being another wrong which, in magnitude and
enormity, so far excceded these and all other
causes of complaint that the very existence of his
Majesty’s American dominions depended upon it}
That wrong consisted in forcing African slavery
upon & dependent colony without her consent,
and in opposition to the vnshes of her own peo-
ple!

The people of Virginia at that day did not
appreciate the force of the argument used by the
British merchants, who were engaged in the Af-
rican slave-trade, and which was afterward in-
dorsed, at least by implication, by the King and
his Ministers; that the colonies were the com-
mon property of the Empire—acquired by the
common blood and treasure—and therefore all
British subjects had the right to carry their slaves
into the colonies and hold them in defiance of
the local Jaw and in contempt of the wishes and
safety of the colonies.

The people of Virginia not being convinced
by this process of reasoning, still adhered to the
doctrine which they held in common with their
sister colonies, that it was the birth-right of all
freemen—inalicnable when formed into political
communities—to exercise exclusive legislation
in respect to all matters pertaining to their in-
ternal polity—slavery not excepted ; and rather
than surrender this great right they were pre-
pared to withdraw their allegiance from the
Crown.

Again referring to this petition to the King,
the same learned Judge adds:

“ This petition produced no effect, as appears from
the first clause of our [ Virginia] Constitution, where,
among other acts of misrule, the inhuman use of the
Royal negatxve in refusing us [the people of Vir-
yma] permission to exclude slavery from us by law,
is enumerated among the reasons for separating from
Great Britain.”

This clanse in the Constitution of 'ergxma,
referring to the inhuman use of the Royal nega-
tive, in refusing the Colony of Virginia permis-
sion to exclude slavery from her limits by law as
one of the reasons for separating from Great
Britain, was adopted on the 12th day of June,
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1776, three weeks and one day previous to the
Declaration of Independence by the Continental
Congress ; and after remaining in force as a part
of the Constitution for a period of fifty-four years,
was re-adopted, without alteration, by the Con-
vention which framed the new Constitution in
1830, and then ratified by the people as a part
of the new Constitution ; and was again re-adopt-
ed by the Convention which amended the Con-
stitution in 1850, and again ratified by the peo-
ple as a part of the amended Constitution, and
at this day remains a portion of the fundamental
law of Virginia—proclaiming to the world and
to posterity that one of the reasons for separating
from Great Britain was ¢‘the inhuman use of the

- Royal negative in refusing us [the Colony of
Virginia] permission to exclude slavery from us
by law!”

The legislation of Virginia on this subject may
be taken as a fair sample of the legislative enact-
ments of each of the thirteen Colonies, showing
conclusively that slavery was regarded by them
all as a domestic question to be regulated and
determined by each Colony to suit itself, with-
out the intervention of the British Parliament
or ‘“the inhuman use of the Royal negative.”
Each Colony passed a series of enactments, be-
ginning at an early period of its history and run-
ning down to the commencement of the Revolu-
tion, either protecting, regulating, or restraining
African Slavery within its respective limits and
in accordance with their wishes and supposed
interests. North and South Carolina, following
the example of Virginia, at first encouraged the
introduction of slaves, until the number increased
beyond their wants and necessitics, when they
attempted to check and restrain the further
growth of the institution, by imposing a high
rate of taxation upon all slaves which should be
brought into those Colonies; and finally, in 1764,
South Carolina passed a law imposing a penalty
of one hundred pounds (or five hundred dollars)
for every negro slave subsequently introduced
into that Colony.

The Colony of Georgia was originally founded
on strict anti-slavery principles, and rigidly main-
tained this policy for a series of years, until the
inhabitants became convinced by experience,
that, with their climate and productions, slave
labor, if not essential to their existence, would
prove beneficial and useful to their material in-
terests. Maryland and Delaware protected and
regulated African Slavery as one of their domes-
tic institutions. Pennsylvania, under the advice
of William Penn, substituted fourtcen years’serv-
ice and perpetual adscript to the soil for hered-
itary slavery, and attempted to legislate, not for
the total abolition of slavery, but for the sanctity
of marriage among slaves, and for their personal
security. New Jersey, New York, and Connec-
ticut, recognized African Slavery as a domestic
institution lawfully existing within their respect~
ive limits, and passed the requisite laws for its
control and regulation.

Rhode Island provided by law that no slave
should serve more than ten years, at the end of

which time he was to be set free; and if the
master should refuse to let him go free, or sold
him elsewhere for a longer period of service, he
was subject to a penalty of forty pounds, which
was supposed at that period to be ncarly double
the value of the slave.

Massachusetts imposed heavy taxes upon all
slaves brought into the Colony, and provided in
some instances for sending the slaves back to
their native land; and finally prohibited the in-
troduction of any more slaves into the Colony
under any circumstances.

‘When New Hampshire passed laws which were
designed to prevent the introduction of any more
slaves, the British Cabinet issued the following
order tp Governor Wentworth : ¢ You are not to
give your assent to, or. pass any law imposing du-
tiesupon Negroes importedinto New Hampshire.”

While the legislation of the several Colonies
exhibits dissimilarity of views, founded on a di-
versity of interests, on the merits and policy of
slavery, it shows conclusively that they all re.
garded. it as a domestic question affecting their
internal polity in respect to which they were ens
titled to & full and exclusive power of legislation
in the several provincial Legislatures. For a
few years immediately preceding the American
Revolution the African Slave-Trade was encour-
aged and stimulated by the British Government
and carried on with more vigor by the English
merchants than at any other period in the his-
tory of the Colonies ; and this fact, taken in con-
nection with the extraordinary claim asserted
in the Memorable Preamble to the act repealing
the Stamp duties, that ¢ Parliament possessed
the right to bind the Colonies in all cases what-

‘soever,” not only in respect to all matters affect-

ing the general welfare of the empire, but also
in regard to the domestic relations and internal
polity of the Colonies—produced a powerful im-
pression upon the minds of the colonists, and im-
parted peculiar prominence to the principle in-
volved in the controversy.

Hence the enactments by the several colonial
Legislatures calculated and designed to restrain
and prevent the increase of slaves; and, on the
other hand, the orders issued by the Crown in-
structing the Colonial Governors not to sign or
permit any legislative enactment prejudicial or
injurious to the African Slave-Trade, unless such
enactment should contain a clause suspending
its operation until the royal pleasure should be
made known in the premises; or, in other words,
until the King should have an opportunity .of
annulling the acts of the colonial Legislatures by
the ¢ inhuman use of the Royal negative.”

Thus the policy of the Colonies on the slavery
question had assumed a dircct antagonism to
that of the British Government; and this an-
tagonism not only added to the importance of
the principle of local self-government in the
Colonies, but produced a general concurrence of
opinion and action in respect to the question of
slavery in the proceedings of the Continental
Congress, which assembled at Philadelphia for
the first time on the 5th of September, 1774,
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On the 14th of October the Congress adopted
a Bill of Rights for the Colonies, in the form of
a series of resolutions, in which, after conceding
to the British Government the power to regulate
commerce and do such other things as affected
the general welfare of the empire without inter-
fering with the internal polity of the Colonies,
they declared ‘¢ That they are entitled to a free
and exclusive power in their several provincial
Legislatures, where their right of representation
can alone be preserved, in all cases of taxation
and internal polity.” Having thus defined the
principle for which they were contending, the Con-
gress proceeded to adopt the following ¢¢Peace-
ful Measures,” which they still hoped would be
sufficient to induce compliance with their just
and reasonable demands. These *‘Peaceful
Measures” consisted of addresses to the King,
to the Parliament, and to the people of Great
Britain, together with an Association of Non-In-
tercourse to be observed and maintained so long
as their grievances should remain unredressed,

The second article of this Association, which
Ywas adopted without opposition and signed by
the Delegates from all the Colonies, was in these
words

* That we will neither import nor purchase any
slave imported after the first day of December next ;
after which time we will wholly discontinue the
Slave-Trade, and will neither be concerned in it
ourselves, nor will we hire our vessels, nor sell our
commodities or manufactures to those who are en-
gaged in it,” .

This Bill of Rights, together with these arti-
cles of association, were subsequently submitted
to and adopted by each of the thirteen Colonies
in their respective Provincial Legislatures.

Thus was distinctly formed between the Colo-
nies and the parent country that issue upon which
the Declaration of Independence was founded
and the battles of the Revolution were fought.
It involved the specific claim on the part of the
Colonies—denied by the King and Parliament
—to the exclusive right of legislation touching
all local and internal concerns, slavery included.
This being the principle involved in the contest,
a majority of the Colonies refused to permit their
Delegates to sign the Declaration of Independ-
ence except upon the distinct condition and ex-
press reservation to each Colony of the exclusive
right to manage and control its local concerns
and police regulations without the intervention
of any general Congress which might be estab-
lished for the United Colonies.

Let us cite one of these reservations as a spec-
imen of all, showing conclusively that they were
fighting for the inalienable right of local self-
government, with. the clear understanding that
when they had succeeded in throwing off the
despotism of the British Parliament, no Con-
gressional despotism was to be substituted for it :

‘*We, the Delegates of Maryland, in convention
assembled, do declare that the King of Great Britain
has violated his compaet with this people, and that
they owe no allegiance to him. 'We have therefore
thought it just and necessary to. empower our Depu-

ties in Congress to join with a majority of the United
Colonies in declaring them free and independent
States, in framing such further confederation ba-
tween them, in making foreign alliances, and in
adopting such other measures as shall be judged
necessary for the preservation of their liberties:

‘¢ Provided, the sole and exclusive right of regu~
lating the internal polity and government of this
Colony be reserved to the people thereof.

“We have also thought proper to call a new con=
vention for the purpose of establishing a govern~
ment in this Colony.

¢ No ambitious views, no desire of independence,
induced the people of Maryland to form an union
with the other Colonies, To procure an exemption
from Parliamentary taxation, and to continue to the
Legislatures of these Colonies the sole and exclusive
right of regulating their Internal Polity, was out
original and only motive. To maintain inviolate
our liberties, and to transmit them unimpaired to
posterity, was our duty and first wish; our next, to
continue connected with and dependent on Great
Britain.  For the truth of these assertions we ap-
peal to that Almighty Being who is emphatically
styled the Searcher of hearts, and from whose om~
niscience none is concealed. Relying on his Divine
protection and assistance, and trusting to the justice
of our cause, we exhort and conjure every virtuous
citizen to join cordially in defense of our comman
rights, and in maintenance of the freedom of this
and her sister Colonies.”

The first Plan of Federal Government adopted
for the United States was formed during the
Revolution, and is usually known as ¢ The Ar-
ticles of Confederation.” By these Articles it
was provided that ¢ Each State retains its Sov-
ereignty, Freedom, and Independence, and every
power, jurisdiction, and right which is not by
this Confederation expressly delegated to the
United States in Congress assembled.”

At the time the Axticles of Confederation
were adopted—dJuly 9, 1778—the United States
held no lands or territory in common. The épp
tire country—including all the waste and unaf.
propriated lands—embraced within or pertaim
ing to the Confederacy, belonged to and was the
property of the several States within whose limits
the same was situated.

On the 6th day of September, 1780, Congress
¢recommended to the several States in the Union
having claims to waste and unappropriated lands
in the Western country, a liberal cession to the
United States of a portion of their respective
claims for the common benefit of the Union.”

On the 20th day of October, 1783, the Legis
lature of Virginia passed an act authorizing the
Delegates in Congress from that State to convey
to the United States ‘‘the territory or tract of
country within the limits of the Virginia Char.
ter, lying and bearing to the Northwest of the
River Ohio”—which grant was to be made upon
the ¢ condition that the territory so ceded shall
be laid out and formed inte. States;” and that
‘“the States so formed shall be distinet repub-
lican States, and admitted members of the Fed-
eral Union, having the same rights of Sovereign-
ty, Freedom, and Independence as the other
States.” :
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On the 1st day of March, 1784, Thomas Jef-
ferson and his colleagues in Congress executed
the deed of cession in pursuance of the act of the
Virginia Legislature, which was accepted and
ordered to ‘‘be recorded and enrolled among the
acts of the United States in Congress assem-
bled.” This was the first territory ever acquired,
held, or owned by the United States. On the
same day of the deed of cession Mr. Jefferson,
as chairman of a committee which had been ap-
pointed, consisting of Mr. Jefferson of Virginia,
Mr. Chase of Maryland, and Mr. Howell of
Rhode’ Island, submitted to Congress ‘‘a plan
for the temporary government of the territory
ceded or to be ceded by the individual States to
the United States.”

It is important that this Jeffersonian Plan of
government for the Territories should be care-
fully considered for many obvious reasons. It
was the first plan of government for the Terri-
tories ever adopted in the United States, It
was drawn by the author of the Declaration of
Independence, and revised and adopted by those
who shaped the issues which produced the Revo-
lution, and formed the foundations upon which
our whole American system of governments rests.
It was not intended to be eitherslocal or tem-
porary in its character, but was designed to ap-
ply to all ¢ territory ceded or to be ceded,” and
to be universal in its application and eternal in
its duration, wherever and whenever we might
have territory requiring a government. It ig-
nored the right of Congress to legislate for the
people of the Territories without their consent,
and recognized the inalienable right of the peo-
ple of the Territories, when organized into po-
litical communities, to govern themselves in re-
spect to their local concerns and internal polity.
It was adopted by the Congress of the Confeder-
ation on the 23d day of April, 1784, and stood
upon the Statute Book as a general and perma-
nent plan for the government of all territory
which we then owned or should subsequently
acquire, with a provision declaring it to be a
¢ Charter of Compact,” and that its provisions
should ¢ stand as fundamental conditions be-
tween the thirteen original States and those new-
ly described, unalterable but by the joint con-
sent of the United States in Congress assem-
bled, and of the particular State within which
such alteration is proposed to be made.” Thus
this Jeffersonian Plan for the government of the
Territories—this ¢¢ Charter of Compact”—¢¢ these
fundamental conditions,” which were declared
to be *‘ unalterable” without the consent of the
people of *‘the particular State [territory] with-
in which such alteration is proposed to be made,”
stood on the Statute Book when the Convention
assembled at Philadelphia in 1787 and proceed-
ed to form the Constitution of the United States.

Now let us examine the main provisions of
the Jeffersonian Plan:

First.—* That the territory ceded or to be ceded
by the individual States to the United States, when-
ever the same shall have been purchased of the In-

dian inhabitants and offered for sale by the United .
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States, shall be formed into additional States,” ete.,
etc.

The Plan proceeds to designate the bound-
arics and territorial extent of the proposed “ad-
ditional States,” and then provides:

Second.—** That the settlers within the territory
50 to be purchased and offered for sale shall, either
on their own petition or on the order of Congress, re-
ceive authority from them, with appointments of
time and place, for their free males of full age to
meet together for the purpose of establishing a tem-
porary government to adopt the Constitution and
laws of any one of these States [the original States],
so that such laws nevertheless shall be subject to al-
teration by their ordinary legislature; and to erect,
subject to like alteration, counties or townships for
the election of members for their Legislature.”

Having thus provided a mode by which the
first inhabitants or settlers of the territory may
assemble together and choose for themselves the
Constitution and laws of some one of the orig-
inal thirtecn States, and declare the same in
force for the government of their territory tem-
porarily, with the right on the part of the people
to change the same, through their local Legis-
lature, as they may see proper, the Plan then
proceeds to point out the mode in which they
may establish for themselves ¢ a permanent Con-
stitution and government,” whenever they'shall
have twenty thousand inhabitants, as follows :

Third.—* That such temporary government only
shall continue in force in any State until it shall
have acquired twenty thousand free inhabitants,
when, giving due proof thereof to Congress, they
shall receive from them authority, with appoint-
ments of time and plaee, to call a Convention of
Representatives to establish a permanent Constitu-
tion and government for themselves.”

Having thus provided for the first settlers ¢ a
temporary government” in these ¢‘additional
States,” and for ‘““‘a permanent Constitution
and government” when they shall have acquired
twenty thousand inhabitants, the Plan contem-
plates that they shall continue to govern them-
selves as States, having, as provided in the Vir-
ginia deed of cession, “ the same rights of sov-
ereignty, freedom, and independence,” in respect
to their domestic affairs and internal polity, *“as
the other States,” until they shall have a popu-
lation equal to the Jeast numerous of the original
thirteen States; and in the mean time shall keep
2 sitting member in Congress, with a right of de-
bating but not of voting, when they shall be ad-
mitted into the Union on an equal footing with
the other States, as follows:

Fourth.~* That whenever any of the said States
shall have of free inhabitants as many as shall then
be in any one of the least numerous of the thirteen
original States, such State shall be admitted by its
delegates into the Congress of the United States on
an equal footing with the said original States.”. . .

And—

“Yntil such admissfon by their delegates into
Congress any of the said States, after the establish-
ment of their temporary government, shall have au-
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thority to keep a sitting member in Congress, with
the right of debating, but not of voting.”

Attached to the provision which appears in
this paper under the ¢ third” head is a proviso,
containing five propositions, which, when agreed
to and accepted by the people of said additional
States, were to ‘be formed into a charter of
comipact,” and to remain forever ¢ unalterable,”
except by the consent of such States as well as
of the United States—to wit :

¢ Provided that both the temporary and perma-
nent governments be established on these principles
as their basis:”

1st.—* That they shall forever remain a part of
the United States of America.”

2d.—* That in their persons, property, and terri-
tory they shall be subject to.the government of the
United States in Congress assembled, and to the
Articles of Confederation in all those cases in which
the original States shall be so subject.”

8d.—*‘ That they shall be subject to pay a part of
tha federal debts contracted, or to be contracted—to
be apportioned on them by Congress according to the
same common rule and measure by which apportion-
ments thereof shall be made on the other States.”

4th.—* That their respective governments shall
be in republican form, and shall admit no person to
be a citizen who holds any hereditary title.”

The fifth article, which relates to the prohibi-
tion of slavery after the year 1800, having been
rejected by Congress, never became a part of the
Jeffersonian Plan of Government for the Terri-
tories, as adopted April 23, 1784.

The concluding paragraph of this Plan of
Government, which emphatically ignores the
right of Congress to bind the people of the Ter-
ritories without their consent, and recognizes
the people therein as the true source of all legit-
imate power in respect to their internal polity, is
in these words:

*That all the preceding articles shall be formed
into a charter of compact, shall be duly executed by
the President of the United States, in Congress as-
sembled, under his hand and the seal of the United
States, shall be promulgated, and shall stand as fun-
damental conditions between the thirteen original
States and those newly described, unalterable but
by the joint consent of the United States in Con-
gress assembled, and of the particular State within
which such alteration is proposed to be made.”

This Jeffersonian Plan of Government em-
bodies and carries out the ideas and principles
of the fathers of the Revolution—that the people
of every separate political community (depend-
ent colonies, Provinces, and Territories as well
as sovereign States) have an inalienable right to
govern themselves in respect to their internal
polity, and repudiates the dogma of the British
Ministry and the Tories of that day that all col-
onies, Provinces, and Territories were the prop-
erty of the Empire, acquired with the common
blood and common treasure, and that the inhab-
itants thereof have no rights, privileges, or im-
munities except such as the Imperial govern-
ment should graciously condescend to bestow
upon them. This Plan recognizes by law and
irrevocable ¢ compact” the existence of two dis-

tinct classes of States under our American sys-
tem of government—the one being members of
the Union, and consisting of the original thirteen
and such other States, having the requisite pop-
ulation, as Congress should admit into the Fed-
eral Union, with an equal vote in the manage-
ment of Federal affairs as well as the exclusive
power in regard to their internal polity respect-
ively—the other, not having the requisite popu-
lation for admission into the Union, could have
no vote or agency in the control of the Federal
relations, but possessed the same exclusive pow-
er over their domestic affairs and internal policy
respectively as the original States, with the right,
while they have less than twenty thousand in-
habitants, to choose for their government the
Constitution and laws of any one of the original
States; and when they should have more than
twenty thousand, but less than the number re~
quired to entitle them to admission into the
Union, they were authorized to form for them-
selves ¢ a permanent Constitution and govern-
ment ;" and in either case they were entitled to
keep a delegate in Congress with the right of de-
bating, but not of voting. This ¢‘ Charter of
Compact,” with its ¢ fundamental conditions,”
which were declared to be ¢ unalterable” with-
out * the joint consent” of the people interested
in them, as well as of the United States, thus
stood on the statute book unrepealed and irre-
pealable—furnishing a complete system of gov-
ernment for all ¢ the territory ceded or to be
ceded” to the United States, without any other
legislation upon the subject, when, on the 14th
day of May, 1787, the Federal Convention as-
sembled at Philadelphia and proceeded to form
the Constitution . under which we now live.
Thus it will be seen that the dividing line be-
tween Federal and Local authority, in respect
to the rights of those political communitics
which, for the sake of convenience and in con-
tradistinction to the States represented in Con-
gress, we now call Territories, but which were
then known as ‘‘States,” or ‘‘ new States,” was
so distinctly marked at that day that no intelli-
gent man could fail to perceive it.

.. It is true that the government of the Confed-
eration had proved totally inadequate to the ful-
fillment of the ends for which it was devised;
not because of the relations between the Terri-
tories, or new States, and the United States, but
in consequence of having no power to enforce its
decrees on the Federal questions which were
clearly within the scope of its expressly dele-
gated powers, The radical defects in the Arti-
cles of Confederation were found to consist in
the fact that it was a mere league between sov-
ercign States, and not a Federal Government
with its appropriate departments-— Executive,
Legislative, and Judicial—each clothed with au-
thority to perform and carry into effect its own
peculiar functions. The Confederation having
no povwer to enforce compliance with its resolves,
¢“the consequence was, that though in theory the
Resolutions of Congress were equivalent to laws,
yet in practice they were found to be mere rec-
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ommendations, which the States, like other sov-
ereignties, observed or disregarded according to
their own good-will and gracious pleasure.”
Congress could not impose duties, collect taxes,
raise armies, or do any other act essential to the
existence of government, without the voluntary
consent and co-operation of each of the States.
Congress could resolve, but could not carry its
resolutions into effect—could recommend to the
States to provide a revenue for the necessities of
the Federal government, but could not use the
means necessary to the collection of the revenue
when the States failed to comply—could recom-
mend to the States to provide an army for the
general defense, and apportion among the States
their respective quotas, but could not enlist the
men and order them into the Federal service.
For these reasons a Federal Government, with
its appropriate departments, acting directly upon
the individual citizens, with authority to enforce
its decrees to the extent of its delegated powers,
and not dependent upon the voluntary action of
the several States in their corporate capacity, be-
came indispensable as a substitute for the gov-
ernment of the Confederation. :

In the formation of the Constitution of the
United States the Federal Convention took the
British Constitution, as interpreted and expound-
ed by the colonies during their controversy with
Great Britain, for their model —making such
modifications in its structure and principles as
the change in our condition had rendered neces-
sary. ‘They intrusted the Executive functions
to a President in the place of a King; the Leg-
islative functions to a Congress composed of a
Senate and House of Representatives, in liew of
the Parliament consisting of the Houses of Lords
and Commons; and the Judicial functions to a
Supreme Court and such inferior Courts as Con-
gress should from time to time ordain and cstab-
lish.

Having thus divided the powers of government
into the three appropriate departments, with
which they had always been familiar, they pro-
ceeded to confer upon the Federal Government
substantially the same powers which they as col-
onies had been willing to concede to the British
Government, and to reserve to the States and
to the people the same rights and privileges which
they as colonies had denied to the British Gov-
ernment during the entire struggle which term-
inated in our Independence, and which they had
claimed for themselves and their posterity as the
birth-right of all freemen, inalienable when or-
ganized into political communities, and to be en-
Jjoyed and exercised by Colonies, Territories, and
Provinces as fully and completely as by sover-
cign States. Thus it will be seen that there is
no organic feature or fundamental principle em-
bodied in the Constitution of the United States
which had not been familiar to the people of the
Colonies from the period of their earliest settle-
ment, and which had not been repeatedly as-
serted by them when denied by Great Britain
during the whole period of their Colonial history.

Let us pause at this point for a moment, and

inquire whether it be just to those illustrious pa-
triots and sages who formed the Constitution of
the United States, to assume that they intended
to confer upon Congress that unlimited and ar-
bitrary power over the people of the American
Territories, which they had resisted with their
blood when claimed by the British Parliament
over British Colonies in America? Did they
confer upon Congress the right to bind the peo-
ple of the American Territories in all cases what-
soever, after having fought the battles of the Rev-
olution against a ¢* Preamble” declaring the right
of Parliament ¢ to bind the Colonies in all cascs
whatsoever 7

If, as they contended before the Revolution,
it was the birth-right of all Englishmen, inalien-
able when formed into political communities, to
exercise exclusive power of legislation in their
local legislatures in respect to all things affecting
their internal polity—slavery not excepted—did
not the same right, after the Revolution, and by
virtue of it, become the birth-right of all Ameri-
cans, in like manner inalicnable when organized
into political communities—no matter by what
name, whether Colonies, Territories, Provinces,
or new States ?

Names often deceive persons in respect to the
nature and substance of things. A signal in-
stance of this kind is to be found in that clause
of the Constitution which says:

¢ Congress shall have power to dispose of, and
make all needful rules and regulations respecting the
territory or other property belonging to the United
States.”

This being the only clause of the Constitution
in which the word ¢ territory’ appears, that fact
alone has doubtless led many persons to suppose
that the right of Congress to establish temporary
governments for the Territories, in the sense in
which the word is now used, must be derived
from it, overlooking the important and controll-
ing facts that at the time the Constitution was
formed the word ¢ territory” had never been used
or understood to designate a political commudity
or government of any kind in any law, compact,
deed of cession, or public document; but had
invariably been used either in its geographical
sense to describe the superficial area of a State
or distriet of country, as in the Virginia deed
of cession of the ¢ territory or tract of country”
northwest of the River Ohio; or as meaning land
in its character as property, in which latter sense
it appears in the clause of the Constitution re-
ferred to, when providing for the disposition of
the “territory or other property belonging to the
United States,” These facts, taken in connec-
tion with the kindred one that during the whole
period of the Confederation and the formation
of the Constitution the temporary governments
which we now call ¢ Territories,” were invaria-
bly referred to in the deeds of cession, laws,
compacts, plans of government, resolutions of
congress, public records, and suthentic docu-
ments as ¢ States,” or ¢ new States,” conclusive-
ly show that the words ¢ territory and other.
property” in the Constitution were used to des-
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ignate the unappropriated lands and other prop-
erty which the United States owned, and not the
people who might become residents on those
lands, and be organized into political communi-
ties after the United States had parted with their
title.

It is from this clause of the Constitution alone
that Congress derives the power to provide for
the surveys and sale of the puhlic lands and all
other property belonging to the United States,
not only in the Territories, but also in the several
States of the Union. But for this provision
Congress would have no power to authorize the
sale of the public lands, military sites, old ships,
cannon, muskets, or other property, real or per-
sonal, which belong to the United States and are
no longer needed for any public purpose, 1t re-
fers exclusively to property in contradistinction
to persons and communities. It confers the
same power ¢ tomake all needful rules and reg-
ulations” in the States as in the Territories, and
extends wherever there may be any land or other
property belonging to the United States to be
regulated or disposed of ; but does not authorize
Congress to control or interfere with the domes-
tic institutions and internal polity of the people
(cither in the States or the Territories) who may
reside upon lands which the United States once
owned. Such a power, had it been vested in
Congress, would annihilate the sovercignty and
frecdom of the States as well as the great princi-
ple of self-government in the Territories, wher-
ever the United States happen to own a portion
of the public lands within their respective limits,
as, at present, in the States of Alabama, Flor-
ida, Mississippi, Louisiana, Arkansas, Missouri,
Illinois, Indiana, Ohio, Michigan, Wisconsin,
Towa, Minnesota, California, and Oregon, and
in the Territories of Washington, Nebraska,
Kansas, Utah, and New Mexico. The idea is
repugnant to the spirit and genius of our com-
plex system of government; because it cffect-
ually blots out the dividing line between Federal
and Local authority which forms an essential
barrier for the defense of the independence of the
States and the liberties of the people against
Federal invasion. 'With one anomalous excep-~
tion, all the powers conferred on Congress are
Federal, and not Municipal, in their character—
affecting the general welfare of the whole country
without interfering with the internal polity of
the people—and can be carried into effect by
laws which apply alike to States and Territories.
The exception, being in derogation of one of the
fundamental principles of our political system
(because it authorizes the Federal government
to control the municipal affairs and internal
polity of the people in certain specified, limited
localities), was not left to vague inference or
loose construction, nor expressed in dubious or
equivocal language; butis found plainly written
in that Section of the Constitution which says:

¢ Congress shall have power to exercise exclu-
sive legislation in all cases whatsoever, over such
distriet (not exceeding ten miles square) as may, by
eession of particular States, and the acceptance of

Congress, become the seat of the government of the
United States, and to exercise like authority over
all places purchased by the consent of the Legisla-
ture of the State in which the same shall be, for the
erection of forts, magazines, arsenals, dock-ymds
and other needful buildings.”

No such power ¢¢to exercise exclusive legisla-
tion in all cases whatsoever,” nor indeed any
legislation in any case whatsoever, is conferred
on Congress in respect to the municipal affairs
and internal polity, either of the States or of the
Territorics.  On the contrary, after the Consti-
tution had been finally adopted, with its Federal
powers delegated, enumerated, and defined, in
order to guard in all future time against any
possible infringement of the reserved rights of
the States, or of the people, an amendment was
incorporated into the Constitution which marks
the dividing line between Federal and Local au-
thority so directly and indelibly that no lapse of
time, no partisan prejudice, no sectional aggrand-
izement, no frenzied fanaticism can efface it.
The amendment is in these words:

¢The powers not dclegated to the United States
by the Constitution, nor prohibited by it to the
States, are reserved to the States reﬂpectwely or to
the people

" This view of the subject is confirmed, if in-
deed any corroborative evidence is requued by
reference to the proceedings and debates of the
Federal Convention, as reported by Mr. Madi.
son. On the 18th of August, after a series of
resolutions had been adopted as the basis of the
proposed Constitution and referred to the Com-
mittee of Detail for the purpose of bemg put in
proper form, the record says:

¢¢Mr. Madison submitted, in order to be referred
to the Committee of Detail, the following powers,
ag proper to be added to those of the General Legis-
lature (Congress):

“To dispose of the unappropnated lands of the
United States.

¢¢To institute temporary governments for the new
States arising therein.

“To regulate affairs with the Indians, as well
within as without the limits of the United States.

“To exercise exclusively legislative authority
at the seat of the general government, and over a
district around the same not exceeding —— square
miles, the consent of the Legislature of the State er
States comprising the same being first obtained.”

Here we find the original and rough draft of
these several powers as they now exist, in their
revised form, in the Constitution. The provi-
sion empowering Congress ¢‘to dispose of the un-
appropriated lands of the United States” was
modified and enlarged so as to include “‘other
property belonging to the United States,” and
to authorize Congress to ‘‘make all needful rules
and regulations” for the preservation, manage-
ment, and sale of the same,

The provision empowering Congress *to insti-
tute temporary governments for the new States
arising in the unappropriated lands of the Unit-
ed States,” taken in connection with the one
empowering Congress ¢ to exercise exclusively
Legislative authority at the seat of the general
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government, and over a district of country around
the same,” clearly shows the difference in the
extent and nature of the powers intended to be
conferred in the new States or Territories on the
one hand, and in the District of Columbia on the
other., In the one case it was proposed to au-
thorize Congress ¢ to institute temporary gov-
ernments for the new States,” or Territories, as
they are now called, just as our Revolutionary
fathers recognized the right of the British crown
to institute local governments for the colonics,
by issuing charters, under which the people of
the colonies were ¢‘entitled (according to the
Bill of Rights adopted by the Continental Con-
gress) to a free and exclusive power of legisla-
tion, in their several Provincial Legislatures,
where their right of representation can alone be
preserved, in all cases of taxation and internal
polity ;”” while, in the other case, it was proposed
to authorize Congress to exercise, exclusively,
legislative authority over the municipal and in-
ternal polity of the people residing within the
district which should be ceded for that purpose
as the seat of the general government.

Each of these provisions was modified and
perfected by the Committees of Detail and Re-
vision, as will appear by comparing them with
the corresponding clauses as finally incorporated
into the Constitution. The provision to author-
ize Congress to institute temporary governments
for the new States or Territories, and to provide
for their admission into the Union, appears in
the Constitution in this form: .

“New States may be admitted by the Congress
into this Union.” ’

The power to admit *“new States,” and ““to
malke all laws which shall be necessary and prop-
er” to that end, may fairly be construed to include
the right to institute temporary governments for
such new States or Territories, the same as Great
Britain could rightfully institute similar govern-
ments for the colonies; but certainly not to au-
thorize Congress to legislate in respect to their
municipal affairs and internal concerns, without
violating that great fundamental principle in de-
fense of which the battles of the Revolution were
fought. : :

If judicial authority were deemed necessary to
give force to principles so eminently just in them-
selves, and which form the basis of our entire
political system, such authority may be found
in the opinion of the Supreme Court of the Unit-
ed States in the Dred Scott case. In that case
the Court say:

¢ This brings us to examine by what provision of
the Constitution the present Federal Government,
under its delegated and restricted powers, is author-
ized to acquire territory outside of the original limits
of the United States, and what powers it may exer-
cise therein over the person or property of a citizen
of the United States, while it remains a Territory,
and until it shall be admitted as one of the States
of the Union. :

“ There is certainly no power given by the Con-
stitution to the Federal Government to establish or
maintain Colonies, bordering on the United States

or at a distance, to be ruled and governed at its own
pleasure ; nor to enlarge its territorial limits in any
way except by the admission of new States. . . .

‘The power to expand the territory of the United
States by the admission of new States is plainly
given; and in the construction of this power by all
the departments of the Government, it has been held
to authorize the acquisition of territory, not fit for
admission at the time, but to be admitted as soon as
its population and situation would entitle it to ad-
mission. It is acquired to become a State, and not
to be held as'a Colony and governed by Congress
with absolute authority ; and as the propriety of ad-
mitting a new State is committed to the sound dis-
cretion of Congress, the power to acquire territory
for that purpose, to be held by the United States un-
til it is in a suitable condition to become a State
upon an equal footing with the other States, must
rest upon the same discretion.”

Having determined the question that the pow-
er to acquire territory for the purpose of enlarg-
ing our territorial limits and increasing the num-
ber of States is included within the power to ad-
mit new States and conferred by the same clause
of the Constitution, the Court proceed to say
that ¢ the power to acquire necessarily carries
with it the power to preserve and apply to the
purposes for which it was acquired.” And again,
referring to a former decision of the same Court
in respect to the power of Congress to institute
governments for the Territories, the Court say:

‘*The power stands firmly on the latter alterna~
tive put by the Court—that is, as ¢ the inevitable
consequence of the right to acquire territory.””

The power to acquire territory, as well as the
right, in the language of Mr. Madison, ¢‘to in-
stitute temporary governments for the new States
arising therein” (or Territorial governments, as
they are now called), having been traced to that
provision of the Constitution which provides for
the admission of ‘‘new States,” the Court pro-
ceed to consider the nature and extent of the
power of Congress over the people of the Terri-
tories :

“ All we mean to say on this point is, that, as
there is no express regulation in the Constitution
defining the power which the general Government
may exercise over the person or property of a eitizen
in a Territory thus acquired, the Court must neces-
sarily look to the provisions and principles of the
Constitution, and its distribution of powers, for the
rules and principles by which its decision must be
governed,

“Taking this rule to guide us, it may be safely
assumed that citizens of the United States, who em-
igrate to a Territory belonging to the people of the
United States, can not be ruled as mers colonists,
dependent upon the will of the general Government,
and to be governed by any laws it may think proper
to impose. .. . The Territory being a part of the
United States, the Government and the citizen both
enter it under the authority of the Constitution, with
their respective rights defined and marked out; and
the Federal Government can exercise no power over
his person or property beyond what that instrument
confers, nor lawfully deny any right which it has
reserved.”

Hence, inasmuch as the Constitution has con-
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ferred on the Federal Government no right to
interfere with the property, domestic relations,
police regulations, or internal polity of the peo-
ple of the Territories, it necessarily follows, under
the authority of the Court, that Congress can
rightfully exercise no such power over the people
of the Territories. For this reason alone, the
Supreme Court were authorized and compelled
to pronounce the eighth section of the Act ap-
proved March 6, 1820 (commonly called the
Missouri Compromise), inoperative and void—
there being no power delegated to Congress in
the Constitution authorizing Congress to pro-
hibit slavery in the Territories.

In the course of the discussion of this question
the Court gave an elaborate exposition of the
structure, principles, and powers of the Federal
Government; showing that it possesses no powers
except those which are delegated, enumerated,
and defined in the Constitution; and that all
other powers are either prohibited altogether or
are reserved to the States, or to the people. In
order to show that the prohibited, as well as the
delegated powers are enumerated and defined in
the Constitution, the Court enumerated certain
powers which can not be exercised either by Con-
gress or by the Territorial Legislatures, or by
any other authority whatever, for the simple rea-
son that they are forbidden by the Constitution.

Some persons who have not examined eritic-
ally the opinion of the Court in this respect have
been induced to believe that the slavery question
was included in this class of prohibited powers,
and that the Court had decided in the Dred
Scott case that the Territorial Legislature could
not legislate in respect to slave property the
same as all other property in the Territories. A
few extracts from the opinion of the Court will
correct this error, and show clearly the class of
powers to which the Court referred, as being for-
bidden alike to the Federal Government, to the
States, and to the Territories. The Court say:

¢t A reference to a few of the provisions of the
Constitution will illustrate this proposition. For
example, no one, we presume, will contend that
Congress can make any law in a Territory respecting
the establishment of religion, or the free exercise
thereof, or abridging the freedom of speech or of the
press, or the right of the people of the Territory.
peaceably to assemble, and to petition the Govern-
ment for the redress of grievances.

¢“Nor can Congress deny to the people the right
to keep and bear arms, nor the right to trial by jury,
nor compel any one to be a witness against himself
in a eriminal proceeding. . . . Sotoo, it will hard-
1y be contended that Congress could by law quarter
a soldier in & house in a Territory without the con-
sent of the owner in a time of peace; nor in time of
war but in a manner prescribed by law. Nor could
they by law forfeit the property of a citizen in a
Territory who was convicted of treason, for a longer
period than the life of the person convicted, nor take
private property for public use without just com-
pensation. .

“The powers over persons and property, of which
we speak, are not only not granted to Congress, but
are in express terms denied, and they are forbidden
to exercise them. Ard this prohibition is not con-

fined to the States, but the words are general, and
extend to the whole territory over which the Con-
stitution gives it power to legislate, including those
portions of it remaining under Territorial Govern-
ments, as svell as that covered by States.

1t is a total absence of power, every where with-
in the dominion of the United States, and places the
citizens of a Territory, so far as these rights are con-
cerned, on the same footing with citizens of the
States, and guards them as firmly and plainly against
any inroads which the general Government might
attempt, under the plea of implied or incidental
powers. And if Congress itself can not do this—if
it is beyond the powers conferred on the Federal
Government—it will be admitted, we presume, that
it could not authorize a Territorial government to
exercise them. It could confer no power on any
local government, established by its authority, to
violate the provisions of the Constitution.”

Nothing can be more certain than that the
Court were here speaking only of forbidden pow-
ers, which were denied alike to Congress, to the
State Legislatures, and to the Territorial Legis-
latures, and that the prohibition extends ‘‘ every
where within the dominion of the United States,”
applicable equally to States and Territories, as
well as to the United States.

If this sweeping prohibition —this just but
inexorable restriction upon the powers of gov-
ernment—Federal, State, and Territorial—shall
ever be held to include the slavery question,
thus negativing the right of the people of the
States and Territories, as well as the Federal
Government, to control it by law (and it will be
observed that in the opinion of the Court ¢“the
citizens of a Territory, so far as these rights are
concerned, are on the same footing with the cit-
izens of the States”), then, indeed, will the doc-
trine become firmly established that the prin-
ciples of law applicable to African slavery are
uniform throughout the dominion of the United
States, and that there ¢‘is an irrepressible con-
flict between opposing and enduring forces, which
means that the United States must and will,
sooner or later, become either entirely a slave-
holding nation or entirely a free labor nation.”

Notwithstanding the disastrous consequences
which would inevitably result from the author-
itative recognition and practical operation of such

‘a doctrine, there are those who maintain that the

Court referred to and included the slavery ques-
tion within that class of forbidden powers which
(although the same in the Territorics as in the
States) could not be exercised by the people of
the Territories.

If this proposition wem true, which fortunately
for the peace and welfare of the whole country it
is not, the conclusion would inevitably result,
which they logically deduce from the premises—
that the Constitution by the recognition of slav-
ery establishes it in the Territories beyond the
power of the people to control it by law, and
guarantees to every citizen the right to go there
and be protected in the enjoyment of his slave
property ; and when all other remedies fail for the
protection of such rights of property, it becomes
the imperative duty of Congress (to the perform-
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ance of which every member is bound by his con-
scicnce and his oath, and from which no consid-
eration of political policy or expediency can re-
lease him) to provide by law such adequate and
complete protection as is essential to the full en-
joyment of an important right secured by the
Constitution. If the proposition be true, that the
Constitution establishes slavery in the Territories
beyond the power of the people legally to control
it, another result, no less startling, and from
which there is no escape, must inevitably follow.
The Constitution is uniform *¢ every where with-
in the dominions of the United States”—is the
same in Pennsylvania as in Kansas—and if it be
true, as stated by the President in a special Mes-
sage to Congress, ¢ that slavery exists in Kansas
by virtne of the Constitution of the United
States,” and that ¢ Kansas is therefore at this
moment as much a slave State as Georgia or
South Carolina,” why does it not exist in Penn-
sylvania by virtue of the same Constitution ?

"If it be said that Pennsylvania is a Sovereign
State, and therefore has a right to regulate the
slavery question within her own limits to suit
herself, it must be borne in mind that the sover-
eignty of Pennsylvania, like that of every other
State, is limited by the Constitution, which pro-
vides that

¢ This Constitution, and all laws of ths United
States which shall be made in pursuance thereof,
and all treaties made, or which shall be made, under
the authority of the United States, shall be the su-
preme law of the land, and th: judges in every State
shall be bound thereby, any thing in the Constitution
or laws of any State to the contrary notwithstand-
ing.”

Hence, the State of Pennsylvania, with her
Constitution and laws, and domestie institutions,
and internal policy, is subordinate to the Consti-
tution of the United States, in the same manner,
and to the same extent, as the Territory of Kan-
sas. The Kansas-Nebraska Act says that the
Territory of Kansas shall exercise legislative
power over ‘‘all rightful subjects of legislation
consistent with the Constitution,” and that the
people of said Territory shall be left ¢ perfectly
free to form and regulate their domestic institu-
tions in their own way, subject only to the Con-
stitution of the United States.” The provisions
of this Act are believed to be jn entire harmony
with the Constitution, and under them the peo-
ple of Kansas possess every right, privilege, and
immunity, in respect to their internal polity and
domestic rclations which the people of Pennsyl-
vania can exercise under their Constitution and
laws, Each is invested with full, complete, and
exclusive powers in this respect, ¢ subject only
to the Constitution of the United States.”

The question recurs then, if the Constitution
does establish slavery in Kansas or any other
Territory beyond the power of the people to con-
trol it by law, how can the conclusion be resisted
that slavery is established in like manner and by
the same authority in all the States of the Union?
And if it be the imperative duty of Congress to
provide by law for the protection of slave prop-

erty in the Territories upon the ground that
‘¢ slavery exists in Kansas” (and consequently in
every other Territory), “‘ by virtue of the Con-
stitution of the United States,” why is it not also
the duty of Congress, for the same reason, to
provide similar protection to slave property in
all the States of the Union, when the Legisla-
tures fail to furnish such protection ?

‘Without confessing or attempting to avoid the
inevitable consequences of their own doctrine, its
advocates endeavor to fortify their position by
citing the Dred Scott decision to prove that the
Cons}itution recognizes property in slaves—that
there is no legal distinction between this and
every other description of property —that slave
property and every other kind of property stand
on an equal footing—that Congress has no more
power over the one than over the other—and,
consequently, can not discriminate between them.

Upon this point the Court say:

tNow as we have already said in an earlier part
of this opinion, upon a different point, the right of
property in a slave is distinctly and expressly af-
firmed in the Constitution. . . ... And if the Consti-
tution recognizes the right of property of the master
in a slave, and makes no distinction between that
description of property and other property owned by
a citizen, no tribunal acting under the authority of
the United States, whether it be legislative, execu~
tive, or judicial, has a right to draw such a distine-
tion, or deny to it the benefit of the provisions and
guarantees which have been provided for the protee-
tion of private property against the encroachments
of the government. . . . And the government in ex-
press terms is pledged to protect it in all future time,
if the slave escapes from his owner. This is done in
plain words—too plain to be misunderstood. And
no word can be found in the Constitution which gives
Congress a greater power over slave property, or
which entitles property of that kind fo less protec-
tion than property of any other description. The
only power conferred is the power coupled with the
duty of guarding and protecting the owner in his
rights.”

The rights of the owner which it is thus made
the duty of the Federal Government to guard and
protect are those expressly provided for in the
Constitution, and defined in clear and explicit
language by the Court—that *f the government,
in express terms, is pledged to protect it (slave
property) in all future time, if the slave escapes
Jfrom his owner.” 'This is the only contingency,
according to the plain reading of the Constitu-
tion as authoritatively interpreted by the Su-
preme Court, in which the Federal Government
is authorized, required, or permitted to interfere
with slavery in the States or Territories; and in
that case only for the purpose ¢ of guarding and
protecting the owner in his rights” to reclaim
his slave property. = In all other respects slaves
stand on the same footing with all other proper-
ty—*¢ the Constitution makes no distinction be-
tween that description of property and other
property owned by a citizen;” and ¢‘no word can
be found in the Constitution which gives Con-
gress a greater power over slave property, or
which entitles property of that kind to less pro-
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tection than property of any other description.”
This is the basis upon which all rights pertain-
ing to slave property, either in the States or
the Territories, stand under the Constitution as
expounded by the Supreme Court in the Dred
Scott case.

Inasmuch as the Constitution has delegated
no power to the Federal Government in respect
to any other kind of property belonging to the
citizen-—neither introducing, establishing, pro-
hibiting, nor excluding it any where within the
dominion of the United States, but leaves the
owner thereof perfectly free to remove into any
State or Territory and carry his property with
him, and hold the same subject to the local law,
and relying upon the local authorities for protec-
tion, it follows, according to the decision of the
Court, that slave property stands on the same
footing, is entitled to the same rights and immu-
nities, and in like manner is dependent upon
the local authorities and laws for protection.

The Court refer to that clause of the Consti-
tution which provides for the rendition of fugi-
tive slaves as their authority for saying that
¢¢the right of property in slaves is distinctly and
expressly affirmed in the Constitution.” By ref-
erence to that provision it will be seen that,
while the word ‘‘slaves” is not used, still the
- Constitution not only recognizes the right of
property in slaves, as stated by the Court, but
explicitly states what class of persons shall be
deemed slaves, and under what laws or authori-
ty they may be held to servitude, and under what
circumstances fugitive slaves shall be restored to
their owners, all in the same section, as follows;

¢ No person held to service or labor in one State,
under the laws thereof, escaping into another, shall,
in consequence of any law or regulation therein, be
discharged from such service or labor, but shall be
delivered up on claim of the party to whom such
service or labor may be due.”

Thus it will be seen that a slave, within the
meaning of the Constitution, is a *“ person held
to service or labor in one State, under the laws
thereof”—not under the Constitution of the
United States, nor by the laws thereof, nor by
virtue of any Federal authority whatsocever, but
under the laws of the particular State where such
service or labor may be due.

It was necessary to give this exact definition
of slavery in the Constitution in order to satisfy
the people of the South as well as of the North.
The slaveholding States would never consent for
a moment that their domestic relations—and es-
pecially their right of property in their slaves—
should be dependent upon Federal authority, or
that Congress should have any power over the
subject—either to extend, confine, or restrain it}
much less to protect or regulate it—Ilest, under
the pretense of protection and regulation, the
Federal Government, under the influence of the
strong and increasing anti-slavery sentiment
which prevailed -at that period, might destroy
the institution, and divest those rights of prop-
erty in slaves which were sacred under the laws
and constitutions of their respective States so

long as the Federal Government had no power to
interfere with the subject.

In like manner the non-slaveholding States,
while they were entirely willing to provide for
the surrender of all fugitive slaves—as is con-
clusively shown by the unanimous vote of all the
States in the Convention for the provision now
under consideration—and to leave each State
perfectly free to hold slaves under its own laws,
and by virtue of its own separate and exclusive
authority, so long as it pleased, and to abolish it
when it chose, were unwilling to become respons-
ible for its existence by incorporating it into the
Constitution as a national institution, to be pro-
tected and regulated, extended and controlled by
Federal authority, regardless of the wishes. of the
people, and in defiance of the local laws of the
several States and Territories. For these oppo-
site reasons the Southern and Northern States
united in giving & unanimous vote in the Con-
vention for that provision of the Constitution
which recognizes slavery as a local institution in
the several States where it exists, ¢‘ under the
laws thereof,” and provides for the surrender of
fugitive slaves.

It will be observed that the term ¢ State” is
used in this provision, as well as in various oth-
er parts of the Constitution, in the same sense in
which it was used by Mr. Jefferson in his plan
for establishing governments for the new States
in the territory ceded and to be ceded to the
United States, and by Mr. Madison in his prop-
osition to confer on Congress power “ to institute
temporary governments for the new States aris-
ing in the unappropriated lands of the United
States,” to designate the political communities,
Territories as well as States, within the domin-
ion of the United States. The word ¢ States” is
used in the same sense in the ordinance of the
13th July, 1787, for the government of the ter-
ritory northwest of the River Ohio, which was
passed by the remnant of the Congress of the
Confederation, sitting in New York while its
most eminent members were at Philadelphia, as
delegates to the Federal Convention, aiding in
the formation of the Constitution of the United
States.

In this sense the word ¢ States” is used in the
clause providing for the rendition of fugitive
slaves, applicable to all political communities
under the authority of the United States, includ-
ing the Territories as well as the several States
of the Union. Under any other construction the
right of the owner to recover his slave would be
restricted to the States of the Union, leaving the
Territories a secure place of refuge for all fugi-
tives. The same remark is applicable to the
clause of the Constitution which provides that
¢qa person charged in any State with treason,
felony, or other crime, who shall flee from justice,
and be found in onother State, shall, on the de-
mand of the executive authority of the State from
which he fled, be delivered up to be removed to
the State having jurisdiction of the crime.” Un-
less the term State, as used in these provisions
of the Constitution, shall be construed to include
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every distinet political community under the
jurisdiction of the United States, and to apply to
Territories as well as to the States of the Union,
the Territorics must become a sanctuary for all
the fugitives from service and justice, for all the
felons and criminals who shall escape from the
several States and seck refuge and immunity in
the Territories.

If any other illustration were necessary to
show that the political communities, which we
now call Territories (but which, during the whole
period of the Confederation and the formation
of the Constitution, were always referred to as
¢ States” or ¢ New States”), are recognized as
¢ States” in some of the provisions of the Con-
stitution, they may be found in those clauses
which declare that ¢‘ne State” shall enter into
any ‘‘treaty, alliance, or confederation; grant
letters of marque and reprisal; coin money;
emit bills of credit ; make any thing but gold and
silver coin a tender in payment of debts; pass
any bill of attainder, ex post facto lawgor law
impairing the obligation of contracts, or grant
any title of nobility.”

It must be borne in mind that in each of these
cases where the power is not expressly delegated
to Congress the prohibition is not imposed upon
the Federal Government, but upon the States.
There was no necessity for any such prohibition
upon Congress or the Federal Government, for
the reason that the omission to delegate any such
powers in the Constitution was of itself a pro-
hibition, and so declared in express terms by
the 10th amendment, which declares that ‘“the
powers not delegated to the United States by the
Constitution, nor prohibited by it to the States,
are reserved to the States respectively, or to the
people.”

Henee it would certainly be competent for the
States and. Territorics to exercise these powers
but for the prohibition contained in those pro-
visions of the Constitution; and inasmuch as
the prohibition only extends to the *States,”
the people of the ¢¢ Territories” are still at liberty
to excrcise them, unless the Territorics are in-
cluded within the term States, within the mean-
ing of these provisions of the Constitution of the
United States.

It only remains to be shown that the Com-
promise Measures of 1850 and the Kansas-Ne-
braska Act of 1854 are in perfect harmony with,
and a faithful embodiment of the principles herein
enforced. A brief history of these measures
will disclose the principles upon which they are
founded. ,

On the 29th of January, 1850, Mr. Clay in-
troduced into the Senate a series of resolutions
upon the slavery question which were intended
to form the basis of the subsequent legislation
upon that subject, Pending the discussion of
these resolutions the chairman of the Commit-
tee on Territories prepared and reported to the
Senate, on the 25th of March, two bills—one for
the admission of California into the Union of
States, and the other for the organization of the
Territories of Utx{h and New Mexico, and for the

adjustment of the disputed boundary with the
State of Texas, which were read twice and printed
for the use of the Scnate. On the 19th of April
a select committee of thirteen was appointed, on
motion of Mr. Foote, of Mississippi, of which
Mr. Clay was made chairman, and to which were
referred all pending propositions relating to the
slavery question. On the 8th of May, Mr. Clay,
from the sclect committee of thirteen, submitted
to the Scnate an elaborate report covering all
the points in controversy, accompanied by a bill,
which is usually known as the * Omnibus Bill.”
By reference to the provisions of this bill, as it
appears on the files of the Senate, it will be scen
that it is composed of the two printed bills which
had been reported by the Committee on Terri-
tories on the 25th of March previous; and that
the only material change in its provisions, in-
volving an important and essential principle, is
to be found in the tenth section, which prescribes
and defines the powers of the Territorial Legisla~
ture. In the bill, as reported by the Committee
on Territories, the legislative power of the Terri-
tories extended to ¢¢ all rightful subjects of legis-
lation consistent with the Constitution of the
United States,” without excepting African slav-
ery ; while the bill, as reported by the committee
of thirteen, conferred the same power on the Ter-
ritorial Legislature, with the exception of African
slavery. 'This portion of the section in its orig-
inal form read thus:

“ And be it further enacted that the legislative
power of the Territory shall extend to all rightful
subjects of legislation consistent with the Constitu-
tion of the United States and the provisions of this
act; but no law shall be passed interfering with the
primary disposition of the soil.”

To which the committee of thirteen added
these words: ¢ Nor in respect to African slav-
ery.” 'When the bill came up for action on the
15th of May, Mr. Davis, of Mississippi, said:

1 offer the following amendment. To strike
out, in the sixth line of the tenth section, the words
‘in respect to African slavery, and insert the words
“with those rights of property growing out of the insti-
tution of African slavery as it exists in any of the
States of the Union.’ The object of the amendment
is to prevent the Territorial Legislature from legis-
lating against the rights of property growing out of
the institution of slavery. . ... . It will leave to the
Territorial Legislatures those rights and powers which
are essentially necessary, not only to the preservation
of property, but to the peace of the Territory. It
will leave the right to make such police regulations
as are necessary to prevent disorder, and which will
be absolutely necessary with such property as that
to secure its beneficial use to its owner. With this
brief explanation I submit the amendment.”

Mr. Clay, in reply to Mr. Davis, said :

T am not perfectly sure that I comprehend the
full meaning of the amendment offered by the Sen-
ator from Mississippi. If I do, I think he accom-
plishes nothing by striking out the clause now in
the bill and inserting that which he proposes to in~
sert. The clause now in the bill is, that the Terri-
torial legislation shall not extend to any thing re-
specting African slavery within the Territory. The
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effect of retaining the clause as reported by the
Committee will be this: That if in any of the Ter-
ritories slavery now exists, it shall not be abolished
by the Territorial Legislature; and if in any of the
Territories slavery docs not now exist, it can not
be introduced by the Territorial Legislature. The
clause itself was introduced into the bill by the
Committee for the purpose of tying up the hands of
the Territorial Legislature in respect to legislating
at all, one way or the other, upon the subject of Af-
rican Slavery. It was intended to leave the legis-
lation and the law of the respective Territories in
the condition in which the Act will find them. I
stated on a former occasion that I did not, in Com-
mittee, vote for the amendment to insert the clause,
though it was proposed to be introduced by a major-
ity of the Committee. I attached very little con-
sequence to it at the time, and I attach very little
to it at present. It is perhaps of no particular im-
portance whatever. Now, Sir, if I understand the
measure proposed by the Senator from Mississippi, it
aims at the same thing. I do not understand him
as proposing that if any one shall carry slaves into
the Territory—although by the laws of the Territory
he can not take them there—the legislative hands
of the Territorial government should be so tied as to
prevent it saying he shall not enjoy the fruits of
their labor. If the Senator from Mississippi means
to say that—"

Mr. Davis:
¢“I do mean to say it.”
Mr. Clay:

“If the object of the Senator is to provide that
glaves may be introduced into the Territory contrary
to the lex loci, and, being introduced, nothing shall
be done by the Legislature to impair the rights of
owners to hold the slaves thus brought contrary to
the local laws, / certainly can not vote for it. In
doing so I shall repeat again the expression of opin-
ion which I announced at an carly period of the ses-
sion.” :

Here we find the line distinctly drawn be-
tween those who contended for the right to carry
slaves into the Territories and hold them in de-
fiance of the local law, and those who contend-
ed that such right was subject to the local law
of the Territory. During the progress of the
discussion on the same day Mr. Davis, of Mis-
sissippi, said:

¢ We are giving, or proposing to give, a govern-
ment to a Territory, which act rests upon the basis
of our right to make such provision. We suppose
we have a right to confer power. If so, we may
mark out the limit to which they may legislate,
and are bound not to confer power beyond that
which exists in Congress, If we give them power
to legislate beyond that we commit a fraud or usurp-
ation, as it may be done openly, covertly, or indi-
rectly.”

To which Mr, Clay replied:

“ Now, Sir, I only repeat what I have had ocea-
sion to say before, that while I am willing to stand
aside and make no legislative enactment one way or
the other—to lay off the Territories without the
Wilmot Proviso, on the one hand, with which I un-
derstand we are threatened, or without an attempt
to introduee a clause for the introduction of slavery
into the Territories, While I am for rejecting both

the one and the other, T am content that the law as
it exists shall prevail ; and if there be any diversity
of opinion as to what it means, I am willing that it
shall be settled by the highest judicial authority of
the country. While I am content thus to abide the
result, I must say that I can not vote for any ex-
press provision recognizing the right to carry slaves
there.”

To which Mr. Davis rejo‘ined, that—

It is said our Revolution grew out of a Pream-
ble; and I hope we have something of the same
character of the hardy men of the Revolution who
first commenced the war with the mother country—
something’of the spirit of that bold Yankee who said
he had a right to go to Concord, and that go he
would; and who, in the maintenance of that right,
met his death at the hands of a British sentinel,
Now, Sir, if our right to earry slaves into these Ter-
ritories be a constitutional right, it is our first duty
to maintain it.”

Pending the discussion which ensued Mr., Da-
vis, at the suggestion of friends, modified his
amendnfent from time to time, until it assumed
the following shape:

“Nor to introduce or exclude African slavery.
Provided that nothing herein contained shall be con-
strued so as to prevent said Territorial Legislature
from passing such laws as may be necessary for the
protection of the rights of property of every kind
which may have been, or may be hereafter, conform-
ably to the Constitution of the United States, held
in or introduced into said Territory.”

To which, on the same day, Mr. Chase, of
Obio, offered the following amendment ;

¢ Provided further, That nothing herein contain-
ed shall be construed as authorizing or permitting
the introduction of slavery or the holding of persons
as property within said Territory.” .

Upon these amendments—the one affirming
the pro-slavery and the other the anti-slavery po-
sition, in opposition to the right of the people of
the Territories to decide the slavery question for
themselves—DMr. Douglas said :

“The position that I have ever taken has been,
that this, and all other questions relating to the do-
mestic affairs and domestic policy of the Territories,
ought to be left to the decision of the people them-
sclves; and that we ought to be content with what-~
ever way they may decide the question, because they
have a much deeper interest in these matters them
we have, and know much better what institutions
suit them than we, who have never been there, can
decide for them. I would therefore have much pre-
ferred that that portion of the bill should have re-
mained as it was reported from the committee on
Territories, with no provision on the subject of slav-
ery, the one way or the other. And I do hope yet
that that clause will be stricken out. T am satisfied,
Sir, that it gives no strength to the bill. T am sat-
isfied, even if it did give strength to it, that it ought
not to be there, because it is a violation of principle—
a violation of that principle upon which we have
all rested our defense of the course we have taken
on this question. I do not see how those of us who
have taken the position we have taken——that of non-
intervention—and have argued in favor of the right
of the people to legislate for themselves on this ques-
tion, can support such a provision without abandon-
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ing all the arguments which we used in the Presi-
dential campaign in the year 1848, and the principles
set forth by the honorable Senator from Michigan
(Mr. Cass) in that letter which is known as the
‘Nicholson Letter,’ We are required to abandon
that platform; we are required to abandon those
principles, and to stultify ourselves, and to adopt
the opposite doctrine—and for what? In order to
say, that the people of the Territories shall not have
such institutions as they shall deem adapted to their
condition and their wants. 1 do not see, Sir, how
such a provision can be acceptable either to the peo-
ple of the North or the South.”

Upon the question, how many inhabitants a
Territory should contain before it should be
formed into a political community with the
rights of self-government, Mr. Douglas said :

“The Senator from Mississippi puts the question
to me as to what number of people there must be in
a Territory before this right to govern themselves
accrues. Without determining the precise number,
I will assume that the right ought to accrue to the
people at the moment they have enough to consti-
tute a government; and, Sir, the bill assumes that
there are people enough there to require a govern-
ment, and enough to authorize the people to govern
themselves. . . . .. Your bill concedes that a repre-
sentative government is necessary—a government
founded upon the principles of popular sovereignty
and the right of a people to enact their own laws;
and for this reason you give them a Legislature com-
posed of two branches, like the Legislatures of the
different States and Territories of the Union. You
confer upon them the right to legislate on ‘all right-
ful subjects of legislation,” except negroes. Why
except negroes? Why except African slavery? If
the inhabitants are compstent to govern themselves
upon all other subjects, and in reference to all other
descriptions of property—if they are competent to
make laws and determine the relations between hus-
band and wife, and parent and child, and municipal
laws affecting the rights and property of citizens
generally, they are competent also to make laws to
govern themselves in relation to slavery and ne-
groes.”

With reference to the protection of property
in slaves, Mr. Douglas said :

‘I have a word to say to the honorable Senator
from Mississippi (Mr. Davis). He insists that I am
not in favor of protecting property, and that his
amendment is offered for the purpose of protecting
property under the Constitution. Now, Sir, I ask
you what authority he has for assuming that? Do
I not desire to protect property because I wish to
allow the people to pass such laws as they deem
proper respecting their rights to property without
any exception? Ie might just as well say that I
am opposed to protecting property in merchandise,
in steamboats, in cattle, in real estate, as to say that
I am opposed to protecting property of any other
deseription ; for I desire to put them all on an equal-
ity, and allow the people to make their own laws in
respect to the whole of them.”

M. Cass said (referring to the amendments
offered by Mr. Davis and Mr. Chase):

* Now with respect to the amendments, I shall
vote against them both; and then I shall vote in
favor of striking out the restriction in the Bill upon
the power of the Territorial governments, I shall
do 50 upon this ground. I was opposed, as the hon-

orable Senator from Kentucky has declared he was,
to the insertion of this prohibition by the committee.
I consider it inexpedient and unconstitutional. I
have already stated my belief that the rightful pow-
er of internal legislation in the Territories belongs
to the people.” '

After further discussion the vote was taken
by yeas and nays on the amendment of Mr.
Chase, and decided in the negative: Yeas, 25;
Nays, 80. The question recurring on the amend-
ment of Mr. Davis, of Mississippi, it was also
rejected : Yeas, 25; Nays, 30. Whereupon Mr.
Seward offered the following amendment

¢¢ Neither slavery nor involuntary servitude, oth-
erwise than by conviction for crime, shall ever be
allowed in either of said Territorics of Utah and New
Mexico.”

‘Which was rejected—Yeas, 235 Nays, 33.

After various other amendments had been of-
fered and voted upon—all relating to the power
of the Territorial Legislature over slavery—Mr.
Douglas moved to strike out all relating to Af-
rican slavery, so that the Territorial Legislature
should have the same power over that question
as over all other rightful subjects of legislation
consistent with the Constitution—which amend-
ment was rejected. After the rejection of this
amendment, the discussion was renewed with
great ability and depth of feeling in respect to
the powers which the Territorial Legislature
should exercise upon the subject of slavery.
Various propositions were made, and amend-
ments offered and rejected—all relating to this
one controverted point—when Mr. Norris, of
New Hampshire, renewed the motion of Mr.
Douglas, to strike out the restriction on the Ter-
ritorial Legislature in respect to African slavery.
On the 31st of July this amendment was adopted
by a vote of 32 to 19—restoring this section of
the bill to the form in which it was reported from
the Committee on Territories on the 25th of
March, and conferring on the Territorial Legis-
lature power over ¢ all rightful subjects of legis-
lation consistent with the Constitution of the
United States,” without excepting African slavery.

Thus terminated this great struggle in the af-
firmance of the principle, as the basis of the
compromise measures of 1850, so far as they re-
lated to the organization of the Territories, that
the people of the Territories should decide the
slavery question for themselves through the action
of their Territorial Legislatures.

This controverted question having been defin-
itely settled, the Senate proceeded on the same
day to consider the other portions of the bill, '
and after striking out all except those provisions
which provided for the organization of the Ter-
ritory of Utah, ordered the bill to be engrossed
for a third reading, and on the next day—Au-
gust 1, 1850—the bill was read a third time, and
passed. )

On the 14th of August the bill for the organ-
ization of the Territory of New Mexico was taken
up, and amended so as to conform fully to the
provisions of the Utah Act in respect to the
power of the Territorial Legislature over ¢‘all
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rightful subjécts of legislation consistent with the
Constitution,” without excepting African slavery,
and was ordered to be engrossed for a third read-
ing without a division; and on the next day the
bill was passed—Yeas, 27; Nays, 10.

These two bills were sent to the Ilouse of
Representatives, and passed that body without
any alteration in respect to the power of the
Territorial Legislatures over the subject of slav-
ery, and were approved by President Filmore
September 9, 1850.

In 1852, When the two great pohtlcal parties
—Whig and Democratic—into which the coun-
try was then divided, assembled in National Con-
vention at Baltimore for the purpose of nominat-
ing candidates for the Presidency and Vice-Pres-
idency, each Convention adopted and affirmed
the principles embodied in the compromise meas-
ures of 1850 as rules of action by which they
would be governed in all future cases in the or-
ganization of Territorial governments and the
admission of new States.

On the 4th of January, 1854, the Committee
on Territories of the Senate, to which had been
referred a bill for the organization of the Terri-
tory of Nebraska, reported the bill back, with an
amendment, in the form of a substitute for the
entire bill, which, with some modifications, is
now known on the statute book as the *¢ Kansas-
Nebraska Act,” accompanied by a Report ex-
plaining the principles. upon which is was pro-
posed to organize those Territorics, as follows:

¢‘The principal amendments which your Com-
mittee deem it their duty to commend to the favor-
able action of the Senate, in a special report, are
those in which the principles established by the
Compromise Measures of 1850, so far as they are ap-
plicable to territorial organizations, are proposed to
be affirmed and carried into practical operation with-
in the limits of the new Territory. The wisdom of
those measures is attested, not less by their salutary
and beneficial effects in allaying sectional agitation
and restoring peace and harmony to an irritated and
distracted people, than by the cordial and almost
universal approbation with which they have been
received and sanctioned by the whole country.

¢‘In the judgment of your Committee, those meas-
ures were intended to have a far more comprehensive
and enduring effect than the mere adjustment of the
difficulties arising out of the recent acquisition of
Mexican territory. They were designed to establish
certain great principles, which would not only fur-
nish adequate remedies for existing evils, but, in all
time to come, avoid the perils of a similar agitation,
by withdrawing the question of slavery from the
Halls of Congress and the political arena, and com-
mitting it to the arbitrament of those who were im-
mediately interested in and alone responsible for its
consequences. With a view of conforming their ac-
tion to the settled policy of the Government, sanc-
tioned by the approving voice of the American peo-
ple, your Committee have deemed it their duty to
incorporate and perpetuate, in their territorial bill,
the principles and spirit of those measures.”

After presenting and reviewing certain pro-
visions of the bill, the Committee conclude ‘as
follows :. .

¢ From these provisions it is apparent that the

Compromise Measures of 1830 affirm and rest upon
the following propositions :

¢ ¢First.—That all questions pertaining to slavery
in the Territories, and in the new States to be form-
ed therefrom, are to be left to the decision of the
people residing therein, by their appropriate repre-
sentatives to be chosen by them for that purpose.

¢ Second. — That all cases involving 'title to
slaves and questions of personal freedom, are re-
ferred to the adjudication of the local tribunals,
with the right of appeal to the Supreme Court of
the United States,

¢ ¢Third.—~That the provision of the Constitu-
tion of the United States in respect to fugitives from
service, is to be carried into faithful execution in all
the organized Territories, the same as in the States.
The substitute for the bill which your Committee
have prepared, and which is commended to the fa-~
vorable action of the Senate, proposes to carry these
propositions and principles into practical operation,
in the precise language of the Compromise Measures
of 1850."”

By reference to that section of the ‘¢ Kansas-
Nebraska Act” as it now stands on the statute
book, which prescribed and defined the power of
the Territorial Legislature, it will be secn that
it is, ¢‘in the precise language of the Compromise
Measures of 1830,” extending the legislative
power of the Territory ¢ to all rightful subjects
of legislation consistent with the Constitution,”
without excepting African slavery.

It having been suggested, with some plausi-
bility, during the discussion of the bill, that the
act of Congress of March 6, 1820, prohibiting
slavery north of the parallel of 86° 30’ would de-
prive the people of the Territory of the power of
regulating the slavery question to suit themsclves
while they should remain in a territorial condi-
tion, and before they should have the requisite
population to entitle them to admission into the
Union as a State, an amendment was prepared
by the chairman of the Committee, and incor-
porated into the bill to remove this obstacle to
the free exercise of the principle of popular sov-
ereignty in the Territory, while it remained in a
territorial condition, by repealing the said act of
Congress, and declaring the true intent and
meaning of all the friends of the bill in these
words :

¢¢ That the Constitution and all laws of the United
States which are not locally inapplicable, shall have
the same force and effect within the said Territory
as elsewhere within the United States, except the
eighth section of the act preparatory to the admis-
sion of Missouri into the Union, approved March 6,
1820, which being inconsistent with the principle of
non-intervention by Congress with slavery in the
States and Territories, as recognized by the legisla-
tion of 1830, commeonly called the ‘Compromise
Measures,” is hereby declared inoperative and void—
it being the true intent and meaning of this act not to
legislate slavery into any Territory or State, nor to
exclude it therefrom, but to leave the people thereq f
perfectly free to form and regulute their domestic in-
stitutions their own way, sulyect only to the Constitu-
tion of the United States.”

.To which was added, on motion of Mr. Bad-
ger, the following

*¢ Provided, That nothing herein contained shall
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be construed to revive or put in force any law or
regulation which may have existed prior to the act
of the sixth of March, 1820, either protecting, estab-
lishing, or abolishing slavery.”

In this form, and with this distinct understand-
ing of its *“true intent and meaning,” the bill
passed the two houses of Congress, and became
the law of the land by the approval of the Presi-
dent, May 30, 1854.

In 1856, the Democratic party, assembled in
National Convention at Cincinnati, declared by a
unanimous vote of the delegates from every State
in the Union, that

¢The American Democracy recognize and adopt
the principles contained in the organic laws estab-
lishing the Territories of Kansas and Nebraska as
embodying the only sound and safe solution of the
‘slavery question,” upon which the great national
idea of the people of this whole country can repose
in its determined conservatism of the Union —non-
interference by Congress with slavery in State and
Territory, or in the District of Columbia ;"

¢ That this was the basis of the Compromises of
1850, confirmed Ly both the Democratic and Whig
parties in National Conventions—ratified by the peo-
ple in the election of 1852—and rightly applied to
the organization of the Territories in 1854 ; That by
the uniform application of this Democratic principle
to the organization of Territories and to the admis-
sion of New States, with or without domestic slav-
ery as they may elect, the equal rights of all will be
" preserved intact—the original compacts of the Con-
stitution maintained inviolate—and the perpetuity
and expansion of this Union insured to its utmost
capacity of embracing in peace and harmony any fu-
ture American State that may be constituted or an-
nexed with a Republican form of government.”

In accepting the nomination of this Conven-
tion, Mr. Buchanan, in a letter dated June 16,
1856, said: )

¢ The agitation on the question of domestic slav-
ery has too long distracted and divided the people of
this Union, and alienated their affections from each
other. This agitation has assumed many forms
since its commencement, but it now seems to be di~
rected chiefly to the Territories; and judging from
its present character, I think we may safely antici-
pate that it is rapidly approaching a ¢ finality.” The
recent legislation of Congress respecting domestic
slavery, derived, as it has becn, from the original
and pure fountain of legitimate political power, the
will of the majority, promises, ere long, to allay the
dangerous excitement. This legislation is founded
upon principles as ancient as free government itself,
and in accordance with them has simply declared
that the people of a Territory, like those of a State,
shall decide for themselves whether slavery shall or
shall not exist within their limits.”

This exposition of the history of these meas-
ures shows conclusively that the authors of the
Compromise Measures of 1850, and of the Kan-
sas-Nebraska Act of 1854, as well as the mem-
bers of the Continental Congress in 1774, and the
founders of our system of government subsequent
to the Revolution, regarded the people of the Ter-
ritories and Colonies as political Communities
which were entitled to a free and exclusive pow-
er of legislation in their Provincial legislatures,
where their representation could alone be pre-

served, in all cases of taxation and internal polity.
This right pertains to‘the people collectively as
a law-abiding and peaceful community, and not
to the isolated individuals who may wander upon
the public domain in violation of law. It can
only be exercised where there are inhabitants
sufficient to constitute a government, and capa-
ble of performing its various functions and du-
ties—a fact to be ascertained and determined by
Congress. 'Whether the number shall be fixed
at ten, fifteen, or twenty thousand inhabitants
does not affect the principle.

The principle, under our political system, is
that every distinct political Community, loyal to
the Constitution and the Union, is entitled to all
the rights, privileges, and immunities of self-gor-
ernment in respect to their local concerns and in-
ternal polity, subject only to the Constitution of
the United States.

THE VIRGINTANS.
BY W. M. TIIACKERAY.

—_—

CHAPTER LXXXIV.

ARD times were now over with me, and I

had to battle with poverty no more. My

little kinsman’s death made a vast difference in
my worldly prospects. I became next heir to a
good estate. My uncle and his wife were not
likely to have more children. ¢ The woman is
capable of committing any crime to disappoint
you,” Sampson vowed ; but, in truth, my Lady
Warrington was guilty of no such treachery.

} Cruelly smitten by the stroke which fell upon

them, Lady Warrington was taught by her re.
ligious advisers to consider it as a chastisement
of Heaven, and submit to the Divine Will.
¢While your son lived your heart was turned
away from the better world” (her clergyman told
her), ““and your ladyship thought téo much of
this. For your son’s advantage you desired .
rank and title. You asked and might have ob-
tained an earthly coronet. Of what avail is it
now, to one who has but a few years to pass upon
earth—of what importance compared to the heav-
enly crown, for which you are an assured can-
didate ?” * The accident caused no little sensa-
tion. In the chapels of that enthusiastic sect,
toward which, after her son’s death, she now
more than ever inclined, many sermons were
preached bearing reference to the event. Far
be it from me to question the course which the
bereaved mother pursued, or to regard with oth-
er than respect and sympathy any unhappy soul
from secking that refuge whither sin and grief
and disappointment fly for consolation. Lady
Warrington even tried a reconciliation with my-
self.

A year after her loss, being in London, she
signified that she would see me, and I waited on
her; and she gave me, in her usual didactic way,
a homily upon my position and her own. She
marveled at the decree of Heaven, which had
permitted, and how dreadfully punished! her
poor child’s disobedience to her—a disobedience
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APPENDIX TO JUDGE BLACK'S PAMPHLET.

We publish below an appendix to Judge Brack's *<Ob-
gervations on Senator Douglas’s Views on Popular Sov-
ereignty,”” called forth on the demand for u second edi-
tion by Judge D.’s attempt to reply to those *‘Observa-
tions’” at W,ooster, Ohio, and by the commentaries which
have been made on them by some of his friends. The
appendix, couched in the same dignified, unimpassioned
language as the ““Observations,’’

is marked by the same
force of thought, closeness of reasoning, and felicity of
expression that characterized the pamphlet. It lays bare
to the very bone the flaws and imperfections of Judge
Douglas’s ““Views on Popular Sovereignty,” 1modified,

amended, and altered though they have been by reflec- !

tion and Ly circumstances ; shows that all attem pt to
give new readings of the Constitution which the Supreme
Court does not warrant, are sure to lead to disastrous
conseguences, and recommends all who desire to preserve
an unblemished political reputation to respect the princi-
ples, and acknowledge the binding force of the guaran-
tees of the Great Charter of our Libertics.

We commend the appendix to the earnest perusal of
our readers and of the American people generally,

APPENDIX. ol

Another edxtlon of these ‘‘Observations’’ beinyg callcd'
for,” an opportunity is afforded of adding some thoughts
suggested by the attempted reply of Mr. Douglas, an\ by
some criticisios of a different kind which have appeared
in other quarters.

“Mr. Douglas charges us with entertmmnO' the opinion
that ¢‘all the States of the {™nion”’ may confiscate private
property—a doctrine whick he denounces as a most
“‘wicked and dangerous heresy~’ He championizes the
Inviolability of property, and invokes the fiery indigna-

; tion of the public upon us for ascribing to the States%xy
power of taking it away. Now mark how plain a tale
will put bim down. - : ,
There is no such thing and nothing like it on all these
pages, from the first to the last. Mr. Douglas was
- merely flourishing his larce in the empty air, e had
no ground for hs assertion, except a most unauthorized
. inference of his oyvn from our denial that the power ex-
isted in the Tervitories. The Territories must wait till
they become sovereign States before they can confis-
cate property : that was our position. Therefore, says
the logic of Mr. Donglas, -all the States in the Union
may do it now. What right had Le to make imputations
of heresy founded upon mere mferenca, when our opinion
“on the very point was directly expressed in words so plain
that mistake was impossible? The following sentences
pceur on page 12
‘All free people know, that if they would remain free,

they must compel the Government to keep its hands off
their private property ;_and this can be done only by ty-

" ing them up with' careful Testrictions.

. ment, isin its nature irresponsible and absolute.
- . not be otherwise, since it has no superior by whom it

Accordingly our?|
Federal Constitution declares that ‘no person shall be de- :;
prived of his property except by due process of law,” and }l
that ‘private property shall not be taken for public use
without just compensation.” It is universally agreed that !
this applics only to the exercise of the power by the Gov- ‘f
ernment of the United States. We are also protected
lagainst the State governments by a similar provision in
‘the State constitutions. Legislative roblery is, therefore,
a crime which cannot be committed either by Congress or |
by any State legislature, unless it be done in flat rebel-
lion to the tundamental law of the lund.”’
The close of the same paragraph shows why it was {in-
. portant that no attempt should be made to exercise such
power by a Territory :
1 “Js it not every way better to wait until the new in-
(hablt.mts know themselves and one another ; ; until the
“policy of the Territory is settled by some experience ; and,
fabove all, until the great poweis of & sovereign Staie are-
regulaul);‘zon‘cned upon them and properly limited,

il

§

80 as to prevent the gross abuses which always accom- *
pany unyéstricted power in human hands?”’ )
Mr. Douglas certainly read these passages, for he bor-
rowed a phrase from them, and put it into his own speech.
' He ought to have understood them. "If hebothread and .
‘understood them, why did he allege that this pamphlet!
i favored the dangerous heresy referred to? Let the char-
ity which ‘‘thinketh no evil’’ find the best excuse for him ;
it can. ;
That the government of a sovereign State, unrestm,ted
and unchecked by any constitutional prohibition, would :
have power to confiscate private property, even without
compensation to the owner, is a proposition which will |
scarcely be denied by any one who has mastered the,
primer of political science. Sovereignty, which i3 the r
supreme authority of an independent State or govern-s
It can- -

can be called to account. Mere moral abstractions or
theoretic principles of natural justice do not limit the
legal authority of a sovereign. No government ought to’
violate justice; Lut any supreme government, whose'
hands are entirely free, can violate it with impunity. For’
these reasons it is that the Saxon race have been labor-:
ing, planning, and fighting during seven hundred years, §
for Great Charters, Bills of Rights, and Constitutions to :
limit the sovereignty of all the governments they have
lived under. Our ancestors in the old country, as well
as in America, have wasted their monsy and blood in |
vain to establish constitutional governments, if it be true
that a government without a constitution is not capable!
of doing injustice. They knew better than that. They.
understood very well that a sovereign government, no:
matter by whom its power is wielded, may do what"
wrong it pleases, and “bid its will avouch the deed.””
Now, what is the constitutional prohibition which can
anywhere be found to restrain ‘‘Popular Sovereigaty in 4
the Territories’” (if there be such a thing there) from ;
confiscating any citizen's property ? There is none. A |
Territory has no constitution of its own; and nobody |
would be absurd enough to say, that it is governed by the ;
constitution of another State.. Will it be said, that the "
provision in the Federal Constitution, which forbids the .

taking of private property without cowpensation, can Le
used s0 as to restrain a territorial sovereigaty ¥~ Cer-"
tainly not. The Supreme Court have decided, (in Barron |
vs. The City of Baltimore, 7 Peters, 243) that the clause |
referred to applies exclumvely to the exercise of the




E;E)wer Ly the Federal Government. The rule was so laid] Sovereignty for the Teritories. He even says that ho
| down by Chief Justice Marshall. It was concurred in by Dever did regard them as sovercigns. His words spoken

* the whole court ; and its correctness has never been de-;
nied or doubted by any judge, lawyer, or statesman from
' the time of the decision to this day. If, therefore, there
be a sovereiguty in the Territories, it is sovereignty un-'
limited by any constitutional interdict. This implies a
.power in the Territories infinitely greater than that of
any other government in all North America.
. The simple and easy solution of all this difficulty is fur-
. nished by the Supreme Court, and adopted by the demo-
"cratic party as the true principle governing the subject.
It is this: That the Territories are not sovereignties, but
‘their governments are public corporations, established by
Congress( to manage the local affairs of the inhabitants,
like the government of a city, established by a State
legislature. Indeed, there is, probably, no city in the
United States, whose powers are not larger than those of
& Federal Territory. The people of a city elcct their own
mayor, and, directly or indirectly, appoint their muni--
cipal officers. But the President appoints the Chief
Executive of a Territory, as well as the judges. He
‘may send them there from any part of the Union,
and in point of fact they are generally strangers to the
inhabitants when first chosen. They are in uo way re-
sponsible to the Territory or its people, but to the Fede-
ral Government alone, and they may be removed when-
ever the President thinks proper. The territorial legisla-
ture is sometimes (and only sometimes) elected by the peo-
ple; but why? Because Congress has been pleased to
; permit it by the organic act. The power that gives this
privilege could withhold it too. 1t is always coupled
| with restrictions and regulations which could never by

i1 imposed on a sovereignty by any authority except itd
own. The organic act generally prescribes the qualifica-
{ tions of voters, and divides the territory into districts ;
and the action of the legislative body itself is controlled
! by the veto power of a governor appointed by the Presi-
| dent and removable at his pleasure, It is too clear for
" possible controversy, that a Territory is not a sovereign
. power, but a subordinate dependency. It cannot deprive
a man of his property without due process of law, or
i yithput just compensation, for two reasons: 1. It has
' no sovereign power of its own ; and, 2. The Federal Gov-
| ernment, being forbidden by the Constitution to exercise
guch power itself, cannot bestow it on a Territory. The
Constitution of the United States protects a wman’s prop-
szrty from being plundered by a territorial legislature,
: just as a State constitution protects it from robbery by
t the authorities of a ¢ity corporation. ’

It should be noted that when this question was before'
the Supreme Court of the United States, there was some
difference of opinion among the judges, on the question

! whether Congress might, or might not, legislate for a Ter.
ritory in such manner as to take away the right of prop-
| erty in slaves. A majority of two-thirds or more held the
I uegative ; and Mr. Douglas admits that the majority was
c]e'ar.ly right. But no member of the court expressed the
opinion, nor was it even thought of Ly the counsel, that
the Territories had any such inherent and natural power
of their own. Indeed there iy no judge of-any grade or
character, nor any wiiter on law or government, who has
e‘ver asserted or given the least countenance to this no-
tion of popular or any other kind of sovereignly in the Ter-
y riories. . . :

Some trouble will be saved jn this’ part of tig argu-

ment, by the fack that sincg the first publication nf t?:is

-pamphiet, Mr. Douglas dentes and repudiates o2 uloim of
L% o ‘

at Wooster, Ohio, and written out by himself are these :

‘1 NEVER claimed thot territorial governments were sovereign,
or that the Territorics were sovereign powers.”’ -

-Of course this is not to be understood as a mere naked
denial that he had previously used those very words.
We have no right to charge Mr. Douglas with adopting-
the exploded system of morality, which allows a man to,
cover up the truth under an eguivogue. - We are bound to
take his denial fuirly, as meaning, that he never thought
the Territories had the rights and powers, which belong to
sovereign governments. Let us sce how this assertion
will stand the test of investigation. ’

We do not deny, that the article in Harper is extremely
difficult to understand. Its unjointed thoughts, loose
expression, and illogical reasoning, have covered it with
shadows, clouds, and darkuess. But we will not admit
that it has no meaniné at all. It is scarcely possible to
mistake the general purpose of the author. That pur-
pose undoubtedly was to prove that the States and Ter-
ritories, so far as concerus their internal atfairs, have po-
litical rights and powers which are precisely equal. In
fact, he declures, in so many words, that Penngylvania
and Kansas are subordinate to the Constitution *‘in the
same manner and to the same ectent.”’ He not only levels the
Territories up to the States, but levels the States down
to the Territories. If Kansashasslavery by virtue of the
Constitution, he insists, that, by the same reasoning,
Penngylvania has it too. Now we know Pennsylvania to
be a sovereign ; and if Kansas be her equal, then Kansas
must necessarily be a sovereign also.

But look at the last sentence, which is the grand sum-
mary of his whole doctrine :

““The principle under our political systeni is that every dis-
tinet political community, loyal to the Constitution and the
Union, i entitled to all the rights, privileges, and immunitics of
self-government in respect to their local concerns and inter-
nal polity, subject ouly to the Constitution of the United
States.”’ .

Here the States and Territories are placed on a footing
of perfect equality. There is no distinction made be-
tween them. If the States are sovereign, so are the Ter-
ritories.  Besides, the “rights, privileges, and immuni-
ties,”” which he describes as pertaining to every distinct

-politicul community, (that Is, to both States und Territo-

ries,) are sovereign rights, and nothing else. Any com-
munity which has the independent and uncontroliable
right of self-government, with respect to its local con-
cerns and internal polity, must be, quoad hoc, 8 soversign.

Again : Mr. Douglas in his speech at Cincinnati, made-
50 lately as the 9th of September last, used the following
unmistakable language : : .

¢‘Examine the biils and search the records and you will”
‘¢ find that the great prineiple which underlies those meas-
‘¢ ures (the compromise of 1850) is the right of the people
‘¢ of each State, and each Terrilory wHILE & TERRITORY, to DI-
¢« CIDE the slavery guestion for themselves.’’

Is not this claiming sovereignty for the Territories?
Can the slavery question be decided without legislating
upon the right of property ? Can a subordinate govern-
ment do that? If the Territories have power to decide
whether a man shall keep his property or not, where did
the power come from ?  Surely not from Congress through
the organic acts. They must have it then upon what Mr.
Douglas calls a great principle, and that great principle
can be nothing else than ¢‘Sovereignty in the Territo-
ries.”” Thus it is seen that Mr, Douglus makes a tour to.
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the West and on hxs way back he contradlcts what he
said as he went out.

There are but two sides to this controversy : The Ter-
ritories are either sovereign powers by natural and in-
herent right, or else they are political corporations,

' owing all the authority they possess to the acts of Congress
which create them. It is not possible to believe, that
Mr. Douglas wrote thirty-eight columns in a magazine to
prove the truth of the latter doctrine. Nobody but him-

gelt and his followers were ever accused of denying it.
It he did not deny it, and plant himself upon the op-

posing ground of sovereignly in the Territories, then there
was no dispute, or cause of division, between him and the
democratic party ; and he has consequently been engaged
in raising an excitement about nothing ;—trying to toss
the ocean of politics into a tempest, without having even
"a feather to waft, or a fly to drown. *

But that is not all. Mr. Douglas has continually used
the very word sovereignty with reference to the Territories.
This sovereignty in the Territories he has asserted and re-as-

. serted so often, that the phrase is in great danger of be-
coming ridiculous by the mere frequency with which he
repeats it. For many months he has not made a speech

ject.
ciferated into the public ear from the stump; and it
stares at us in great capitals from the hand-bills which
call the people to his meetings. Unless it be acknowl-
edged, he predicts the hopeless division of the party,
and even threatens to refuse its nomination for the Presi-
dency. Now, all at once, the subject-matter of the
whole controversy is admitted to be a nonentity. He
tschecks his thunder in mid-volley,”” and owns that there
}is no sovereignty in a Territory any more than in a Brit-
ish colony. Other persons mway have ridden their hob-
' bies as hard as Mr. Douglas; but, since the beginning of
' the world, no man ever dismounted so suddenly.

« Sovereignty in the Territories,”” of which we have
heard so much, is generally, if not always, coupled by
Mr. Douglas with the prefix of ‘“Popular.”” This last
word appears to be used for the mere sake of the sound,
and without any regard whatever to the sense. It does

| not mean that the people or inhabitants of the Territories
| have any supreme power independent of the laws, or
| above the regularly constituted legal authorities.
cannot meet together, count themselves, and say : “We
_ areso many hundreds, or so many thousands, and we
: must therefore be obeyed ; the law is in our voice, and
not in the rules which our Government has made to con-
trol us.”” Something like this view was vaguely enter-
tained in times when the Lecompton constitution was
opposed. But that is gone by. Mature reflection has !
left mobocracy without a defender.” Nobody now insists
that the right to make or annul laws and constitutions
can be exercised in voluntary mass-mcetings or at elec-
' tions unauthorized by law. Mr. Douglas himself says:
{ «¢1t can only be exercised where the inhabitants are suffi-
cient to constilute a government, and capable of performing its
! various functions and duties—a fact to be ascertained and
determined by Congress.”” The sovereignty, then, is in
the government, if it be anywhere. DBut Mr. Douglas
. now says it is not there ; and he is right. That being
4 the case, where is it ?
' - When Mr. Douglas, in his speech at Wooster, was }re-
pudiating and denying the doctrine of sovereignty in the
Territories, and resuming his old position, that they are
! not sovereign powers, it would Lave been well to fall

or writtenr a“Jetter for the newepapers on any other sub._
It heads his elaborate article in Harper; it is vo- .

They

. supposed to be violated.

“back upon something a little More 1HELIZIVIC than L o
reports to the Scnate, or his anti-Lecompton letter to |},
Philadelphia. Here is the way he describes sovereignty :‘.‘;
in his report of 1856 : “fi

““The sove1e1rrnty of a Territory remains in abeyance, |
suspended in the United States, in trust for the people until
they shall be admitted into the Union as a State.”’

‘What do these words mean, and in what possible way
can they help us to a knowledge of the matter under -
consideration? Abeyance is good law French, and suzm- '
fies the peculiar condition of an estate after one tenant
has died, and before his successor is competent to take it.
But what application can it have, even by analogy, to a
sovereignty which never existed? It seews, too, that
this sovereignty is suspended in the United Stales; that
is, hung or dependent from something in the United States,
‘and not independent like every other sovereignty under
heaven. DBut the most marvellous part of the business is
that one government which 4s sovereign is represented
as a trustce of the sovereignty of another government
which is admitted not to be sovereign., This is the talk !
of a man who has too much learning. These technical
terms of the common luw were invented by English con-
veyancers and real property lawyers, for the purpose of
yxpref ‘re the artificial relations which men sometimes

wew. o lands, tenements, and hereditaments ; but they -
are whoily Inapplicable to such a wubject as the sover-
cignty of a State or_nation. We might as well call
territorial sovereignty, a contingent remainder, an execu-
tory devise, or a special fee tail.

There is some confusion of ideas on another subject.

Mr. Douglas and his disciples ascribe to certain democrats
(to the President among others) the belief that the Con-
stitution establishes slavery in the Territories ; and to sus-
tain this accusation they quote from a message in which
the existexce of slavery in the Territories by virtue of the
Constitution is usserted on the authority of the Supreme
Court. Now we are in the wrong,'if the expression that
a thing ezisls by virtue of the Constitution be equivalent
to saying that the Constitution has established it. There
is not only a substantial, but a wide and most obvious
difference. The Constitution does not establish Chris-
tianity in the Territories; but Christianity exists there by
virtue of the Constitution ; because whén a Christian
! moves into a Territory, he cannot be prevented from taking
[ his_religion along with Lim, nor can he afterwards be
lcfrally molested for making its principles the rule of his
faith and practice.

We have said, and we repeat, that a man does not for-
feit his right of property in a slave by migrating with
him to a Territory. The title which the owner acquired
! "in The State from whence he came must be respected in
: his pew domicil as it was in the old, until it is Jegally
and constitationally divested. The proposition is unde-
| niable. Buat the abswrd inference which some persous
'have drawn from it is not true, that the master also takes

with him the judicial remedies which were furnished him
ab the place where his title was acquired. Whether the
relation of master and slave exists or not, is a question
which must be determined according to the law of the
State in which it was created ; but the respective rights
and obligations of the parties must be protected and en-
forced by the law prevailing at the place wheve they are
' "T'his is also true with respect
'to rights of every other kind. Two merchants living in
the same town may buy their goods in different States.
Can it be doubted that the title of each depends on the

{law of the ,st'f‘,t‘?lv,he}",’ he made Lis purchase? But the




rf law of larceny and trespass is the law of a forum common
to both, and must necessarily be the same. The validity
of a man’s marriage is tried by the standard of the law
_which prevailed in the country where it was solemuized ;
 but if he beats his wife, she 1must _seck protection from
i the law of the place where they live.

Some of Mr. Douglas’s partizans, and nearly all of the
anti-slavery opposition, contend that property in slave
cannot exist so as to entitle it to the protection o
the same laws which secare the right of property ir

insist upon.

appropriate to his own exclusive use and transfer to an:
other by sale or gift. By the laws of the southern
States, negroes are within this definition, and the Con-

fer, in other States, of legal shelter from the pursuit of their
owners, agreed that the Federal Government should
—guarantee their redelivery to the exclusive possession of
the persous entitled to them as proprictors. The law,
then, of the States in which they ave and the Constitu-
tion of the Federal Government, to all legal intents and
purposes, pronounce that slaves are property. Beaten
here, our adversaries convert it from a legal to a theo-
logical question. But when they appeal from the Con-
stitution to the Bible, they are equally dissatisfied with the
decisian they get. Nothing is left them but that «*Higher
[ Taw,”” which has no sanction nor no authority, Divine or
human. Those who reject the Constitution must be con-
tent to follow guides who are stone blind. They are
men who aspire to be wise above what is written, and
thereby press thiemselves down to the extremest point of
human folly. They turn their backs on all the light,
which the world has, or can have; they go forth into
outer darkness, and wander perpetually in a howling
wilderness of error.

Dut Mr. Douglas is guiltless of this heresy, at least. He
concedes that slaves are precisely like other property, so

of the owner. Ile professes to take the fundamental
law of the land for his guide upon that point - Let
his practice, then, correspond with his faith; let -him
‘“ walk worthy of the vocation wherewith Le is called ;'
let him make no more appeals to popular prejudice for
a sovercignty which does not exist ; above all things, let
:him'n'ever; by the slightest suggestion, encourage any
territorial government to undermine .the rights of the
citizen by legislation wlich is ¢ unfriendly ’* to the secu-
rity of either property or life. We must not palter
with the Constitution ina doublo sense, but obey it,
support it, defend it, earnestly and faithfully, like men
who believe in it aud love it. Whosoever attempts to-
trifle with its principles, or weaken the obligation of its
guarantees, will find sooner or later that he has fixed a
stain upon his political character which *¢ there is not
rain enough in the sweet heavens’’ to wash out, ’

stitution of the United States not only recognises the va- oil. ;
lidity of the State laws, but it aids in carrying them out. éng argument,’’ merely because they knew that it would \
The framers of the Constitution, sceing that slaves were flatter him, and incite him to keep up the war against |
liable to one danger from which all other property was the democratic party, for their benefit. . Three or four
exempt, nawmely, that of being seduced away by the of- ¢ pig other organs have echoed the sentiment for the

sawme reason.

far as regards the legal remedies and constitutional rights -

government to exercise them.

lage the provisions of the Constitution.””

The Gonstitution,

GEQ. W. BOWMAN, Editor and Proprictor.

AWASHINGTON CITY, NOVEMBER 3, 1839.
. - . .

SENATOR DOUGLAS’S LAST EFFORT.

Three or four days ago there appeared a pamphlet

other things. For their Lenefit we shall bricfly shovw: elaborately got up by J udge Douglas, the object of which
how impossible it is to admit the distinction which they was to right himself on the territorial question. It was
3 certainly proper for him to show that he had the will,
What is property ? Whatever a person may legally jf pot the power, to be something more than merely
abusive. This pamphlet has cost him a large amount of
labor. It smells from beginning to end of the midnight |

Tis black-republican toadies pronounced it a *‘crush-

Below we publish the Attorney Gencral's rejoinder,
written immediately upon the appearance of Judge Doug-
las’s pamphlet. We have no comment to make upon it,
except that its facts arve incontcstable, its reasoning irre-
sistible, and its tone calm, temperate, and diguified, and
worthy of this subject. It cannot be doubted that the
gpontaneous public opinion of the whole nation will en-
dorse the tiuth as well as the ability of this rejoinder as
fully as it has already endorsed the two preceding ardi-
cles on this subject from the same pen. No public paper,'
whether pamphlet, specch, essay, or report, ever went
out from Washington and received such universal appro-
bation from the people and- the press. as those articles
have received. It was imprudent in Judge Douglas to
expose himself to such a fire, but he must blame himself
for the awkward position in which he is placed. ’

REJOINDER TO SENATOR DOUGLAS'S LAST.

As briefly as possible, eschewing all matters perspnal;
or quasi personal, and without infroduction or preface, I
shall 'noti_ce the only points in Mr. Dougl-.is's last pamph-
let that are worthy of attention. : A
He denies that his views on ‘‘Sovereignty in- the Ter-
ritories,”’ as expressed in Harper’s Magazine, are incon-
sistent with those of the Supreme Court in the Dred Scott
case. Iaver, on the contrary, that he could not have :
made such a denial if he -had not totally misunderstood
either his own opinions or those of the court; for they
are in direct conflict with one another. A plain issue of
fact is thus made up letween us, and it is triable by the
record. Let us look at it. e, .
The court, ulter demonstrating in the clearest manner '
that the Federal Government had no authority or juris- .
diction to abolish slavery in a Territory, proceeded to
say what Mr. Douglas himself bas quoted on page 530 of ‘
the magazine : I R
¢ And if Congress iisclf cannot do this—if it is beyond the
powers conferred on the Federal Government—it will be
admitted, we presume, that il could not authorize a territorial
1t could confer no power on
any local government established Dby its authority to vio-
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This is in substance the very identical proposition [
which Mr. Douglas, on page 520, pronounces to be “as
plausible as it is fullacious.”” He adds, that ¢ the re-
verse of it is true as a general rule ;' and then supports his
assertion by another assertion the most singular that
ever was placed on record by any man having the
‘slightest pretensions to a knowledge of our government ;
namely, that Congress could confer upon a Territory such
powers, ‘‘and oNLY such as Congress cannot exercise under
the Constitution '’  There is the record ; and I am per-
fectly sure that no tolerably sensible man in this nation,
except Mr. Douglas, will doubt for a moment, that it
plazces him and the court in an attitude of perfect antag-
onism. :

But then he says he defended the court in more than
one hundred speeches. It can scarcely be necessary to
say, that arguments on a question of law are valued ac-
cording to their weigh?, and not according to their num.
ber. The count of Mr. Douglas's speeches on the Illinois
stump was, no doubt, faithfully kept ; but, when be claims
credit for their orthodoxy, he must show something more
than scores on a tally paper. e might as well come,
with his Harper article in one hand and a two-foot rule in
the other, ready to demonstrate his concurrence with the

" Mr. Douglis does not admit this “axiomatic principle,’\,
nor does he deny it, though he writes a great deal about |
it. But he is unusually clear and explicit in his assertion.
that ““it has no application to, and does not include, sla-
.very." Tinsist that he is utterly mistaken. Slaves being |
recognised as property by the Constitution, and made so
by the local Iaws of those States which have ' power to
regulate their condition, there can be no constitutional
or legal reason given for excepting them from the opera-
tion of a rule which applies to property in general. Mr,
Douglas’s argument in favor of such discrimination be-
tween slaves and other property is a total failure, and no
Plausible argument can ever be made on that side, except
one founded on the ‘‘higher law,’” or the doctrines taught
by that new religion, of which Saint Ossawattomie is the
apostle and the martyr.
1t has never beent held, that aniy king oT properry taw
be introduced into a State or Territory whose laws op-
pose the owner's right: a liquor-dealer in ‘New York
' cannot take brandy to Portland if the Maine law forbids
it. So a relation formed in one country must cease when
the parties go to another, in which such a relation is ille-
gal : a Turk may be the lawful husband of many wives in
Constantinople, but he cannot keep them, if he changes
his residence to Western Europe or to the American

court by showing that it containg two thousand eight
hundred and cighty square inches of surface. Without
reference to the superficial measure of one or the carefully
enumerated repetitions of the other, we may safely presume
that the quality of his spoken arguments was not better
than that of his written essay ; and in this latter Mr.
Douglas not only opposes the court, but, what is much
worse, he charges it with holding his opinions. Thisisa
deep and serious injury; for, how would the judges of .
‘that great tribunal be able to look their country in the !
Aface, if they had ever said, that a power over private prop-
erty, forbidden to the Federal Government, might Le dele-
gated by Congress to a territorial legislature ?

The whole dispute (as far as it is a doctrinal dispute)
between Mr. Douglas and the democratic party lies sub-
‘stantially in these two propositions: 1. The owner of a
slave may remove with him, as with other property, into
a Territory without forfeiting his title. 2. The govern-
'Mment of a Territory has and can have no power to de-
Jprive the inhabitants of their private property, whether
in slaves or anything else.

I. The ‘‘axiomatic principle of public law,”’ that a
man, going from one country into another, retains in the
latter (if there be no cenflicting law) all the rights of
property which he had in the former, is so0 universally
acknowledged, that nobody thinks worth while to prove it.
+At all times, in all countries, and by all persons it is taken
and acted upon as a postulate. I certainly had not, until
very lately, the remotest suspicion, that any man on this
side of China would doubt it. All the intercourse between
the States, and with foreign countries, dependson it. With-
out it, the traveller 1nust lose all right to his trunk when-
ever he passes the border of his own State ; and when a
féreigner lands among us, he may be robbed of his purse
by the first loafer that meets him on the wharf. Im-
portation and exportation would cease, and the commerce
of the whole world would suddenly come to a deud pause,

States. So it undoubtedly is with slavery: no man in
his senses ever contended, that a Virginian, going to live
in Pennsylvania, conld take his slaves with him, and keep
them there, in spite of the Pennsylvania law. But if he
goes td Kentucky, where the law is not opposed to sla-
'very, it is equally clear, that he retains all the dominion
over them, which he had before his removal. The right
of property, no matter where it accrued, continues to be
sacred and inviolable until it comes in collision with a
law which divests it. In a federal territory there can be
no such collision with the right of a slaveholder, because
there i8 no conflicting law there on that subject.

All authority, as well as all reason and common sense,
is in favor of this doctrine. It was the very point of the
Dred Scoit case. Dred was the slave of Dr. Emerson, in
Missouri, and was taken by his master to a federal terri-
tory, where there was no valid law which either expressiy”
authorized or expressly interdicted the holding of slaves.
The court held that Dred Scott’s status in Missouri was
not changed, nor the right of his master divested, by his
removal to the Territory. The principle was applied to
. the case of a slave just as it would be applicd to any other
property. It is half a score of timessrepeated by the
judges, that there can be no distinction between slave
and other property. The other authorities to the same
point are conclusive and overwhelming. -Any person
who desires to see all the learning of the subject may
consult *Cobb on Slavery,”’ where it is arranged in an or-
der so lucid, and discussed with so much ability, that
nothing further need be desired. ] -

There is one other authority directly to the point
which I cite, not only for its own intrinsic value, but
because it will probably be csteemed very highly by Mr.
Douglas himself. It is an extract from a speech of his
own delivered in the Senate on the 23d of February last.
' The legal equality of slave property and other property
was then asserted by him in the following fashion :

if a man might not prove hisright to personal property
in one country by showing that he was the legal owner
of it in another from whence he brought it. This principle
is to the commercial world what the law . of gravitation
is to the material universe ; it cannot be abolished with-
out hurling the whole system into ruin.

¢ Slaves, according to that decision, [the Dred Scott
decision,] being property, stand on an equal footing with all
other property. There is just as much obligation on the part
of the territorial legislature fo profect slaves as every other |
_species of property, as there is to protect horses, catile, dry
goods, liguors, &e. If they have aright to discriminate as
to the oue, they have as to the other, and whether they
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i have got the power of discrimination or not, is for the terms. To prove this I will not refer to ‘the primer ot
court to decide, if any one disputes it. ® @  If there ig political science;”” it is found in all the horn books. Every
. o power of discrimination on other species of property, here half-grown boy in the country who has given the usual
ltf) nonle as to' slaves. Tf there i-s a power (_)f discrimination as amount of study to the English tongue, or who has occa-
o gltalveé ll::g{l)‘::tt;’"all;] (ft}‘;lel;lllw&vo:g?—rells-t?en it ?PP“"? sionally looked into a dictionary, knows that the sover-

: § stave properly isoman gonty of a government consists in its uncontrollable

equal fooling with all other property.”’ - .

In the face of all this, in the tecth of his own words "ight to excrcise the hlg.hesf, power. But Mr. Douglas
80 recently uttered, in defiance of the Supreme Court tneS't? clothe the Terntor_les with the ¢ attributes of
vand all judicial-authority, Mr. Douglas now declares sovereignty,”” not by proving the supremacy of their
h jurisdiction in any matter or thing whatsoever, but merely
Ly showing that they may be, and some of them have
been, authorized to legislate within certain limite, to exer-
cise the right of eminent domain, to lay and collect faxes for
territorial purposes, to deprive a citizen of life, liberty, or
property as a punishment for crime, and. to create corpora-
All this i3 true enough, but it does by no means

e ———— —————— o A B

that the ‘‘axiomatic principle of public law’’ whic
enables a man to:remove his property from place to
place, wherever the local law does not forbid its coming,
1 is not applicable to slaves. To sustain himself in making
.. this distinction he produces two short passages, both
} of which have been picked out of oae paragraph in
[Story's *Cooflict of Laws.”’ These passages (will the st
reader belicve it?) merely show that a slave becomes frea follow that the pm.vm?nal goverument of a Territory 1,
when taken to a country where slavery is not lolerated by law ! theref.ore, a sov?relgn o any se.n se .Of tl.]e word. A city
;i‘Judge Story cites cases decided in England, France council may Ie.nghte’ ‘3““ the' ?lty ® ?ml subordinate to
i Scotland, and Massachusetts, to prove, that the laws o the' State th.h g'ave i political being. The xight of
those countrics, being opposed to slavery, will dissolv emment‘ domain is d‘elegaf:ed every day to private
i the relation of master and slave when brought in contact °°'F orations, but no Turnpike Company pretends to be
( with it. I say, that slaves inay be taken to Kansas of * sovereign State.  The co.urts in many places have
i Kentucky without being emancipated; Mr. Donglas,) authority to create‘ corp.omtnous, the sherlfl of & coun-
with great gravily and complacency, answers me, that ty has power to hmprison ?r hang malefuctors, and
‘am wrong, because-slavery is not tolerated in England o the supervisors of a fownship can lovy faxes; but I
Massachusetts ! * No instance of a non sequitur so glarin think no judge, sh'eriff, or supervisor hus ever claimed
End 50 palpable has ever before fallen under my notice. the purple or the dmdm?l on any such ground. Govera-
| —MzDouglas forbears to burden his pages with “‘the lon ments always act by thelr agents, but the agent, whether
list of authorities’’ which he says are cited by Judge Story. it be an individual officer or a political corporation, like

tions.

‘It i3 a curious fact that not a single one of those authoritied ® city or a Territory, is not in any case sovereign, su-
touches the question in controversy between us. They| preme, and uncontrollable. Thus the arguments of Mr.
_a]l, without exception, refer to cases in which there was a Douglas, which he elaborates through page after page
direct conflict between the law of the country where the with wearisome pains, are but touched with the finger of
slave cawe from, and the law of the country to which bLe investigation, and they disappear forever.

I'was taken. No one of the writers refgrred to has out- ““The earth hath bubbles, as the water has,

i se vy TR And these are of them.”
;mged common sense by s.xymg: or hinting, that slaves are Mr. Douslas. the senator, the statesman, the strug-
made free by mere removal without any such conflict of . S, s , ug

aw. T o . gling candidate for the presidency, should not have bor-
E)‘zrt ;lnhe}’(};l OL:ZO;,H::[; th‘e opinion Of,the Supreme | ied from the lawyerlings and small wits of the aboli-
! gg. yovania 18 made with the same tion party, the stale, often repeated, and worn-out
rashness and with no nearer approach {o the point. it_‘ n party, th e peated, ¢ 7orn-out asser-
! tion, that emigrants cannot have a right to the property
;Q\Ir. Douglas's‘ unigue mode of dealing with books. Fo{ fi‘hcy:a l.{e Witgt :henti] becatl}?e v v:;lll iultlr(zguce, i;;‘-m t be
’m yself, I am mexpr?ssib)y amazed at it. I have no right lat‘:';l g%vt%g diaff:re;;t eé?utcse);'xf)em e"v}?enéegtﬁg?r ::(fxtxg] i
t(? suppose, that h-e intended to insult the intelligence of Nothing could be less worthy of his high place in the.
‘his readers, or to. 1mpose upon their ignorance by making councils of the nation. He ought to know that goods of
AP arade of learning and research, which he did not pos- yarious kinds are going continnally into each State from
:ﬁss. ?But how .slmll we accountv for quotations like gl] the other States of the Union, without producing any
those? I a“'l obliged to leave the riddle unrecad. ! such effects. He does know that nearly all the personal
i 1L :A.ssumm,g that slaves taken from a slaveholding property within the limits of & new Territory has come
;S.tate into a Territory continue to be slaves, can the there from abroad under the protection of the axiomatic
rights of. the‘n' owners be aftcrwards divested by an act of principle which he thinks proper to sneer at; and he
?the _te”_‘m”“l legislature ! They can certainly, if the never heard that ary difficulty or confusion was pro-
"l‘emt.ones ave sovereign states; if not, not. On this duced by it, ' ‘ ’ : :
question Mr. Douglas has placed himself in a most pe- I never said, that an immigrant to a Territory had a

The public will doubtless be somewhat surprised b

culigr position. Heretofore he has alteruately affirmed
and denied the sovereignty of the Territories. In his
last pamphlet he seems to think the middle way safest ;
he admits that they are nat sovereign, but asserts that they
have * the altribules of sovereignty.”” 'This is not at all in-
genious. It must be apparent to the dullest understand-
ing that a government, which has the attributes of sOV-
ereignty, is sovercign.

Sovereignty is the supreme authority of an independent
State. No. governmeut is sovereign which may be con-
trolled by a superior government. Ag applied to politi-

wl structures, supremacy and sovereignty are convertible
! - TTTTrenly a

right to his property without @ remedy ; but I admit that
he must look for his remody to the law of his new
domicil. It is true that Le takes his life, his limbs, his

ireputation, and his property, and with them he takes

nothing but his naked right to keep them and enjoy
them. 1leleaves the judicial remedies of his previous
domicil behind him. It is also true, that in a Territory
just beginning to be settled, he may need remedies for
the vindication of his rights abovp' ull things else. In his
new home there may be bands of base maraunders, without |
conscience or the fear of God before their eyes, who are |




woman holds dear. " In such a time it is quite possible to| Mr. Buchanan was never for a moment imposed on, ot

imagine an abolition legislature whose members owe thei
seats to Sharp’s rifies and the money of the Emigration
Aid Society. Very possibly a legislature so chosen might
employ itself in passing laws unfriendly to the rights of
honest men and friendly to the business of the robber and
the murderer. I concede this, and Mr. Douglas is enti-
tled to all the comfort it affords him. But it is an insulf]
to the American people to suppose, that any community
can be organized within the limits of our Union, who will
tolerate such a state of things. If it shall ever come to
that, Mr. Douglas may rest assured, that a remedy will
be found. No government can possibly exist, which will!
allow the right of property to go unprotected ; much less
can it suffer such a right to be exposed to ‘‘unfiiendly.
legislation.’’ -
Mr. Douglas thinksthat a Territory may excludeslaves;
or interfere with the rights of the owners, because, in
some of the organic acts, the general grant is made of
authority over ¢‘all rightful snbjects of legislation.’’
This is not the least unaccountable of his strange notions. -
In such an act nothing is talken by implication, uor could
the power in question be given even by express words ; :
for it is forbidden by the Constitution to the TFederal
Government itself. The logic so peculiar to Mr. Douglas,
which infers .the power to give from the want of posses-
sion, may sustain such a construction of a statute ; but
nothing else will.. :
A ‘“plan’’ relating to the Territorics was offered to °
Congress by Mr. Jefferson in 1784.. It was a mere pro-
jet, in the form of resolutions, embodying certain absiract :
propositions in anticipation of settlements yet to be made .
in the wilderness., It did not establish any government,
temporary or permanent, but provided how the settlers,
when they would go there, might petition Congress and !
get themselves organized. There is not a word in any
of the resolutions about sovereignty or slavery. They
were passed in April, 1784, Dbut three years afterwards
they were repealed, the whole ‘plan’’ was rejected by Con-
gress, and another plan totally different (the famous ordi-
nance of 1787) wagsubstituted in its place. Mr. Douglas,
in Harper, referred to this plan, and expended column
after column of dreary comment upon it. It was ridicu-
lously inapplicable to his arguament; like his quotation
from Story, it had no more to do with the 'subjcct before
him than the Edict of Nantes. I referred to it merely as
showing how he could wander from the point. But he
allows his righteous soul to be vexed at me for saying it
was rejected. It was rejected; for though Congress as- ‘
sented to the resolutions when first offered, the plan was
repudiated before a single principle of it went into operation. Mr.
Douglas says that it *‘stood on the statute-book unrepealed
and irrepealable.’” T take it for granted, that he would not’
have made such an allegation if he bad known what I -
now tell him : that it was, in fact, repealed in 1787 by
the unanimous vote of the whole Congress.—(Jour. Cong.,
_vol-4, page 754.) : L
I have regarded this dispute as on a question of consti-
tutional law, far, very far, abdve party politics. But I
am tempted to vindicate the democracy from the imputa-
tion which MMr. Douglas casts upon that party when he :
claims the Cincinnati platform as favoring his creed. It :
contains no word of the kind. I'may also add, that evéry i
democrat who desires to preserve ‘‘the unity of the faith
-in the bonds of peace” will disapprove the odious charge
which Mr. Douglas flings at the President, of agreeing

his love for the Coustitution shaken, by this heresy.
Nefther in his Sanford letter, nor in his letter of accept--
ance, oor his Inaugural Address, nor in any other paper,
public or private, did he ever give the remotest counte-'
nance to such doctrine. He has often said, that the peo-
ple of the Territories had the right to determine the ques-
tion of slavery for themselves, but he never said, nor inti-
mated, that they could do so before tliey were rendy. to
form a State constitution. ' ) ) :
I will not follow Mr. Douglas any, farther at present.
But I must not be understood as assenting to the numer-
ous assertions upon which I am silent. There is scarcely
a gentence in this whole pamphlet, which does not either
propound an error, or else mangle a truth. I do not

- charge him, however, with wilful misstatements of either

J. 8. B. -

[ [Special Dispatch to the Clncmnati—ﬁ}nlnix'er Over the
Union Line.|

Hon.Stephen A Douglas
AT WOOSTER.
10,000 PEOPLE PRESENT.

Enthusiastic Reception Along the
EE Route.- ’

law or fact.

10,000 PERSONS MEET HIM AT
THE DEPOT.

. WoosTeRr, Friday, Septemher 16.
' Tothe Editor of tho Enquirer:
Hon, Stephen A. Dsuglas arrived here at
twelve o’clock to-day, and was mwet a2t the depot
"by “some eight or ten thouwsand people, who
“greeted his appearance by the warmest deman-
" strations of gratification and rezard., On the
line of his route hither over the Pittsburg, Fort
*Wayne and Chicago Railway he was greeted
with the most- enthusiastic reocpticns. At
nearly every station delegations of the pe-ple
assembled and wele~med him with their plandits.
At Crestlite the train was nearly three hours
behind time, in consequence cf the number of
cars and the detentions; but the train for’
Wooster was detrined through the eourtesy of
Superintendent Moore, to enable Judge Douglas
to fulfill his appointment. :
' At Crestline the engines were doubled, and’
\‘ with a’train of fiftoen cars we proceeded mum‘|

i

rapidly, : K
At Mansfield there was enthuasiastic greeting.
The arrival of tho train was announced by a sa-~
lute from & six-pounder, an exceilent band of
musie, the plaudits of hundreds, and the waving
of banmers, on whish was insorited, “Douglas
_ for President.,” At this point the brass field-
. piece, which had been mounted upon & p'atform-
car, was attached to the rear of the train, and
after a brief pause we went literally booming
through the country toward the point of desti--
nation, . .
At Wooster some eight or ten thousand peo-
ple were awaiting the train, the arrival of which,
with its distinguished passenger, was greeted
with a national salute, the waving of banners,
the musioe of three or four bands and the huzzas
of thousands. L
Judge Douglas, with Judge Ranney, Senator
Pagh and members of the Democoratic State
Committee,were escerted to carriages in waiting,
and proceeded to the stand erected for the ooca-
sion,about & mile distant, followed by atleast
ten thousand persons, who made the welkin
ring with their huzzas. The windows of the
bnildings aloag the streets were filled with
ladjes, who saluted the distinguished statesman
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with the waving of haud‘f;;mhxe{s;v;;;u .;u&gev

Douglas gracefully acknowleged. People erowded
around his earriage to take him by the hand,
while cheer aftercheer greeted him throughout

the entire line of his triumpbant march. It |

wag an ovation which po public man hag ever
received under similar oircumstances,
The town wasalive with people, and an honest,

earnest expression of regard was every-where

manifested,

The speaker’s stand was erected in a beauntifut
grove, and was surrounded by at least fif:een
thousand persons, who were densely packed to-
gether in order to hear every word that fell from
the lips of the honored guest of the Democracy.

Judge Douglas was introdused to the audi-
ence, and rec:ived with immense applause, the
firing of cannen, and tbe musio of the bands.
When the “noise and confusion” had sub:ided,
ho proceeded to eay that the d:mouvstration
whioh greeted him at the oars, reminded him of
scencs in his own beloved Jliinois. He fancied
they were all the people of hiy favorite State,
even Democratic hearts from Egypt. No man
oould have been received with more flattering
marks of regard, which he would credit to the
Democratic masses a8 evidence that they oher-
ished, in all their purity, the principles which

~had so long governed the Democratic party of

the country, the only political organization that
eould and would maintain tbe peace and har-
mony of the National Corfederacy.

Declining to enter upon the discussion of
purely Jocal matters, Judge Douglas proceeded
to discuss the great question of popular sov-
ereienty, laying down the principle that,so far
a3 slavery was comcerned, it was simply & prop-~

-osition whether it was a local ora Foderal insti-

tution. The Democratio party maintained that-

it was lvoal, and therefore subjeot to local laws,
.and not to the control of Federallegislation. To
‘dotermine the questinn whether i: was loeal or
Federal it was only necessary to read the Con-
stitation of the United States, and then admin-
ister to every man who denies the dootrine an
oath to support the Constitution.
A slave was a person held to service or labor
in & State under the laws of that State, and not
:by the Constitution of the United Btates, whioh
provides who may be slaves, how they may be
held, and how fugitives from servico may be re-
turned to their owners. Slaves were mot held
by laws of Congress, but by loeal legislation and
popular will. .
The Constitution resognized slavery as a local
institution, existing by Stete anthority aud sub-
-jeot to_be mavaged by State legislation, The
peaple of a.State or & Territory must deside for

themseclves as they had the right to do, whether |
The people of-

they would have slavery or not.

Ilatures to pass laws to govern their own domes-"}
tic concerns. No authority could be found in]
the Federal Constitution to authorize an inter-
ferenoe in Territorinl legislation. E
Judge Douglas then briefly reviewed the first
serious controversy between the colonies and’
the home goverament, which was in regard to-
the elavery question in Virginia, when that
State, then a colony, asserted the right to ray
whether or not she would regulate slavery to
suit herself, . The king declared the colonies the
common property of the empire, and that every
Englishman had the right to carry his slaves to
Virginia, and to held them in defiance of local
law, -
The battles of the Revolution were fought
upon that principle : the right of the colonies
40 govern their own internal comoerns. They
secured that right and proolaimed their inde-
pendence. - .
The question was, whether American Territo-
ries now are not entitled to the same rights as
the colonies under British institutions. Popular
| Sovereignty proclaimed that they were, and |
' olaimed no more than thai. If we are notright’
‘now, then the Tories of the Revolation were
! right in resisting the action of the colonies, ;
| The Republican party occupy precisely the
;same position, in regard to the rights of the
Territories, that George III occupied toward
'tke Colonies. Thoy proclaim that Congress had
govereign power over the people of the Territo-
ries, and so did the King: their doctrines
were identieal. The Republicans assumed
that the Territories were the property of
the people of the States, becanse the Govern-
ment owned the public lands. If that made the
Territories property, then Ohio, Iilinois, Wis-
00 5L ta and otherindependent States,
“were alike the property of the Government, for
the United States owned land in them all. But
. the fact was, that the people of a Territory were
. & pelitieal eommunity of citizens, living. upon
their own lands, and competent to gqvern them-
selves. How long would it take the llepublicans
of the presont day to unlcarn tbe British dec-
trine, and learn the true rapublican prineiples
of a free government ? ’
* The Democratic party claim the inalianable
right of the people to govern themselves. When
formed into political communities they claim no
more than this. They do not expest sove-
reignty independent of the Government, but they
claim that they havo the same right to regulate
stheir secial relations that the Colonies had be-
fore the Revolution. The Constitution gives
Congress no authority to interfere in the do-
mestic conoerns of the States or the Territories.
After discussing at considerable Jength the

% question of popular sovereignty and the rights

Ohio bad decided theydid not want slavery, and's of the peeple of a Territory, Judge Douglas took

that deoicion was finil, but there their power
ceases.
with slavery in Virginia than the people of that
“ mother of States” Lad the right to meddle with

any domsestic institution of the psople of Ohiv.’

It Virginians should interfero in your eoncerns,
you would quickly teli them t: recross the Ohio
River and mind their own busivess, and if the
Abolitionists o' Ohio should oross the river to
steal slaves or interfere with any local institu-
tion of Virginia, they woald be =eant bick in
double quick time,admonished to attend to their
" own affairs, . .
This is the great principle of popular sover-
-eignty. If the North and the South would not
upon. this there would be peace and barmony
between every State of the Union.
" Governor Chase and father Giddings oyme
now and then to Illinois, and in thair specches
they proclaim the doctrine that the people of

the Territories ean not be trusted, that they will-

‘make bad laws, but these same philanthropisty

were willing that the Territories should legis--

late for themselves upon. every other question
but that of slavery. They could make laws good
onough for the white men, but they wers not to
be trasted with the nagro question.. - :
They seemed to think s higher intelligence
wag neceszary to govern the megro population,
and they refuse to permit tha Territorial Liagis-

They had no more right to interfere-

-

up the reply to his recent article in Harper's
Magaszine, which has been attributed to Judge
Black, and asserted that if he was the author of
that reply that it came from a man who wrote
to the Democrats of Illinois to support Aboli-
tionists for Congress in proference to the regular
Democratic carndidate. -

Whether Judge Black was the author or not,

the oopy whieh be (Judge Douglas) beld in his
! hand came to the gentleman who handed it to
him in the oars, under the frank of that gentle-
man,
It asserted that the article in Harper contained
an assault on the Federal Courts,but the author
of this reply, no matter who he was, knew that
he uttered a falsehood .

During the last year’s oanvass in Illinois he
(Judge Donglas) made one bundred and thirty
speeches, and in overy one of them he defended
that Court. What then could be thought of e
man who would proslitute a high office to de-

i ceive the American people ? :

1 . Whoever the author of that reply was, he was

i a base caldtmniator. . Le knew it was a tissue of

falsehoods from beginning to end. It was s
" falsshood, and the writer knew it to be such,

that he (Juige Douglas) had ever advocated the
. dootrire thatu private property eould be confis-
! onted by any power on earth, except by due
| process of law. Tbe author of that pamphlet
asserts a double falsehood. It was a delibernte
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attempt to misrepresent his position, unworthy |

of any wan who claimed any respeot for hira- |

seif, 1t was & misrepresentation made for the
urpose of attacking him, and weakeming the
oree of the Demesmtio party.

He would not have noticed this attack bus
that 1t was aimed at the friends of popular
sovereignty. It was intended to reach Judge
Ranu.ey, the noble standard-bearer of the Dem-
ocratio party of Ohio; it was inteuded for the
rallant Becker, the eandidate for Governor in
linnesota ; it was intended to strike at the elo-
quent Dodge, who was leading the Demncratic
Losts in Towa; it was a stroke at the candidates
of the Demoeracy throughout the country, who
stand oa _tho swme platform of popular sovor-
eignty. When the author of that pampilet at-
tempted te strike at that doctrine, he made a
blow at the entirc Democratic party of the
North-west. )

Judge Douglas quoted scme further state-
ments in the article of Judge Biack, and pro-
nounced them incidious falsohoods, put forth
willfully and with bad intent.

Ropublican party in regard to the question of
slavery; that they were pledged by all their
specches, by their political ssrmons in the pul-
pit, to come forward and repe:l the slave ecdo
in New Mexico, and yet the people of that Ter-
ritory themselves had decided to have slavery.
The Republicans would prevent their adopting
such domestic regulatiors as they might deem
Jjust and proper. If the people of New Mexico
Lad deckared agairst slavery, no power on earh
could have foroed the institution upon them.
They were fres to choose, and they made their
choioe.
bility. ,
A Republican in the crowd inquired whether
slavery was a religious institution. .
Judge Douglas replied, saying that he kne
of no tribunal on earth that could try the ques-~

it a# a question of pubiio policy. If the people
of Obio believed slavery to be immoral and irre-
ligicus, they had a right to that opinjon. If the
people of Kentucky held to the opposite belief
they should bo free to express and exercise their
opinion, without molestation.

When Kentucky had o decided, he would say
to the questioner,“judge notlest ye be judged.”

Mr. Douglas, in conclusion, exhorted the Dem-
ocraey of Obhio to come up as one man to the
support of their ticket, to put the State once
more where she properly belongs, at the head of
) the Demwonratio column. Hlinois stands the only
. Northern State that has never 5

hasg never failed to cast her vote for & Democratio

President. She has never been conquered and,

God willing, she never will be.

Give a littls hope to tho other States by re-
daaming Ohio from Republican rale. Ohio was
“entitled to the lead, bring her forth from Repub-

"licanism and Chaseism, and take your place at
 the head, - .

Mr, Douglas, with the remark that he always
saved the best thing for the last, took Judge
Ranney by the arm and introduced Lim to the
a(;)ssembled thousands as_the next Governcr of

hio. ’ : :

A wild huzza echoed back the prophesy.

Judge Douglas then retired amidst the cheer-
ing of the crowds, the firing of cannon and the
music of some half-dozen bands, « :

He returned to town and took the train this
evening for Washington, where he will remain
until some time in October, -

Judge Ranney made a marked impression npon
the immense concourze in a speech of half an hour,
which was followed by an eloquent address-by
Seoator Pugh, who is speaking as I close my
dispatoh.’ ~ H.8.W.

He thon procsedsd to show the 'position of the

Upon them should rest the responsi-.

tion of the morality of slavery., He dealt with

T"PR. DOUGLAS AND Bit. GWIN.
L —— .
Why was Senater Douglas Excludad
from the Committee on Terxritorics!?

LETTER FROM MR. DOUGLAS TO CALI
FORNIA,
To the Editors of the National, San Prancisco, Cali-
Joraia :

I am indebicd to thie kindness of some unknown’
friend for a copy of the Natienol of the 16th July, con- -
{aining @ speech of the Hon. Virirrax M. Gwre, at
Grass Valley, with black lines drawn around certain,
passages, for tlie purpoee, I presume, of directing my
altention especially to them. Inesinuch as your pa-
per is the medium through which the assault on the
political position which I have maintained in the Sen-
ate, and before the people of Illinois, was conveyed to
the publie, justice requires that you should publish
such reply as my friends in California have a right,
under the circumstances, to expect, IHence Xaddress
this letter to you.

~ After the defeal of the Lecomplsn Constltution lo
Congress, and il:e rejection by Kancas of the proposl-
tions contained In the *‘ English bill,” all who feli a
decper interect in the peace and reposc of the couniry
than in the advancemeont of particular individuals, en-
tertained the hope that the strife had ended, and that
instead of new and odious tests of political fidelity to
{ distract apd divide, we should wiiness mutual dosires
and muiual exertions to present a united Bemocracy.’
1f this just expectation hae been disappointed, and the
Dcemoceratic Parly, burdened with new tests and de-
moralized by sclfish rivalries and dissensions, have
been defeated in States where they should and other-
w {se might bave been successful, the responcipility
must rest upon those who produced the unfortunute
results, Ishall mot follow the examplo of theso dis-
turbers of Demcceratic harmony by reviving past is-
sues and indulging In criminatione and recrimina-
tions ; nor shall I stop to defend my action on the Le-
" compton question from their assaulis, Tam entirely
content to rest my vindication on the verdict which
the p2opie of Iilincis have already recorded, and trust
{o that enlightened public opinion of the whele coua-
try which will, sooner or later, declare with emphasis
and power that no cornstitution or instltuiion should
ever be forced upon 2 reluctant pcople, whetker State
or Territory. R
Passing from hic review of the Lecomplon lssue,
Mv, Gwiy said in his speech at Grass Valley:
*¢ Near the cloge of ihe last soscion of Congress. a de-
hate was sprang upon the Senate upon the question of
Territorial sovercignty, We Jad loug expacted such a
| discussion, becerse it was the duty of Mr. Dovaras te

ive his reasons to tle Senate and to the country for the
fine of policy he hed considered it his duty to adapt in
ti Sen

atcrinl canvaes in Hlinois.  The doctrincs he had
©a. cwed in kis Freeport speech kud been condermmtt &
Senate by ms removal from the Chairmanshis of the Ter-.
ritorial Curamitiee of that body, and iv was expected that
he would deferd the position ke had taken, and give
ample time o those who ditfered from liin to give tue .
resgond that had infinenced them in removing him from
that important pesition at the head of the Territorial
Committce 1is had filled for £0 meny years in the Sen--
ate. But for reasoms satisfactory to himsell, he did not
addrexs the Senate unti near the close of the seexion.
when there was no time _to _g.ve ths subject umt‘fuu
consideration it dcecrved. e had asserted In his Free-
rt speech that a Territerisd Lepisnstvre could lmafully
\y non-action or hostile legislciion exclude Blavery
from such Territory, Having alwoye opposed this doc-
trine, I briefly anncunced my previons opinions, and
declared that if such cunstruction had been given to
the Kansas-Nebraska act when it was urder oonsideras
{ tion in Congrees in 1854, I should have voted agmx'xscxt..
{ . Why was it * the du'y of My, Doveras to give his
i reasons to the Scnate, and tathe countiy for the lice

| of policy he hed considercd it his duty to adopt in the
| Senatorial canvass in Ilinois.,” I had already given
[ 'my * reasons” at Froeport, and at more than a hun-
i dfed places Guring the caomvass, and had been Wi-
i umphanily sustaincd by the voice of the people and
i the votc of the Legislature, againet the combined
¢ forces of the Black Republicans and Federal oiice-
holders, and their ailies and supporters In and out of
the Senate. Why, I repeat, was it my duty to give
my reasons 10 the Senate? The Eenato is not my:
“eonstituency. I am not reeponsitle to the Senate,nor
did any Senctor venture ta demand rensons for the .
line of policy which I have feii i} my duty to pursue 8¢
{ home, in_n State canvass, . :
But, ifit were n‘? duty, a8 Mr, (imay states, to cive.
my . reasons to the Sciate” for the courre which I
. pureued in the _canvass, it necessazily follows, that it
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" iras the” duty of the Senate to hear ‘them before trey © AUHNOIIZed o lepisiate on all rIghtful subjects,” with~
procecded, as he alleges, 1o condeiin me by my ;O}f out excepling African b‘lavery. In this form, and upon
| moval, during my absewce, frem the Chalrinanship of thiS prineiple the compromise measures of 1650 were

" Territories, w v 3l o TOven v . enacted, .
Htotles, which 1 have held for eleven years, and When Ireturned to my home in Chicago, at the

to which I was reliceted af: 7 specih aga ; g
Lecompton Constitution. afier my specih agalust tie ; end of the session of Congress, after the adoption of
The country is now informed, for the first tine, that I , the measues of adjustment, the excitement was in-
was removed from the post of Chairnisn of the Com- | lE0%e. T'he City Council had passed a resolution nul-
mittee on Territories because of the sentiments con- | Wying the Fugitive Slave Act, and releasing the
tained inray  I'reeport speech.” To usa the langunre police from all obligations to obey the law or assist in
of AMr. GWIN, TUB DOOYEINES BR IAD AWGWED 1x uig | 118 €Xecuticn, Amidst this furious excitownent, and
FEELPORT BPEESH F'AD BEFN CONDIMNSDIX Thp Srysrs — surrounded by revolutionary movements, I addressed
BY KIZ REMOVAL YROX THE CHAIRMANSrTP 0F TuR Tranr. . (he assembled gopulace. My specel, in which I de-
RITORTAL CONVITTEE OF THAT BonY. .'Fho country will fended cach and all of the comproniise measures of
i bear in mind ihils testimony, that I wasnot removed | J165% Was published at the tine, and spread broadeast
because of any personal uikindne e or hostility ; nor | tirougtolt the country. Iherewithscnd you a copy
in conseguence of wy course on the Lecompton ques- | ©F that speech, in which you will find that Isaid:
tion, or in respect to the Administration; but that it ‘* These measures are predicatod on the great funda-
was intended s o condemration of the doctrines | mental priveiple that cvery veople ovght to possess the
avowed inmy “ Frecport specch.,” The only position | 720kt of fornung and regulating thew ewn internal con-
taken in my " Freepoit specel,”” which 1 havo ever | 04778 Grd domcstic instilations an their oin way. it was
scen criliciscd or controverted, may be stated in a suprpceed that Lhnsenfourl’(:llow-cxtxzcuskwho emigrated
singie senterce, and was in reply to nn interrogator to the shores of the Lacifio and to our other territories
T S SVPLY Sl BALOIY 1 were pa capible of sclf-government a3 their meighbors
propounded by my competitor for the Ecenate: That | ana kindroed whom they lett behind them ; and there
“eae Territorial Legislature  covdd lewfully exciwds | wus son for believing that they have 1
! LE¥T i . fuily : us no reason for believing that they have lost uny of
Slavery, either by non-action or unfriendly legislation.” | their intellizence or patriotism by the wayside, while
This opmion was not expressed by me ut Freeport for | crossing the Isthmus or the Plains, It wasalso beliaved,
the first time, I have expresscd the same opinion of- | that aficr their arrival in the country, when they had
ten ia the Scnnte, freely and froquently, in the prog- | become familiar with its topagraply, climate, produc-
ence,of those Senators who, as Mr. £hWIN test tions and rescurces. and had connected thoir destiny

. W o Ay Shivn with it, they were fully 23 competent to judge for them-
removcd me * (rom the Chiaimmanchip of the Commli- | gives what kind of lyws and inotintious % oro Dost
tee on TOITtOVies” tei years &fier lhey kuewthat Lheid § adapied to their vondltion and interests, as we were who
the opinion and vould never survender it. vever saw the country, and knew very little about it,

I could fill many columns of ipe Nutienal with ex- § To question rheir competency to do this. was to deny
tracts of specelics made by e during the diery A their capacity for self-government. If they have the
of the Coigromise measures in 183G, aad in de’cnce ¥ vequisite intcliizence and honosty to be intrusted with
of the pripciple embodied in those measurcs in 1551 | the enactinent of lows for the government of whito men
bz, the diseussion of fhe Yanwas-Ncorocka | I Loy of no retscn why they shonid g be doomey

oo ey ) Py A N . . g gislate . ne Iy -
l.“.{{ a 1?“*-“?“‘&“"“‘9 Kansas diticu amd the To ﬂciel:ztly crlightcoed to make Jaws for the pruteation of
Y(.h(’l revelutionary movements in 1656, inall of wiich life, liberty and property—of movals and edueatica—to

expressed the same opinion and defended the same | goroning’tio relation of husband and wife, of parent
osition’ which was assumed in the *“Freeport ©apdchild—7 am not aware thal if requivcs ainy higher des
Specch.” I will not, however, burden Your columns | gree of cirilization to regwlate the affairs of raaster and
or weary your reader with extractsof all these specol- | gervant, These things are all confidcd by “the Constiti-
es, but will refor you to each volume of the Congres- | tion to each State (o deride for ilself eni I kiow of no
sionol Glabe for the last ten years, whore you will | reason why the same principie should not be extended to
find them fully reported. 1f you cannot couvenienly | the Teriicories,” . : .
procure the Congressiomal Globe, 1 refer you to an cd- This gpeech wae laid on the desk of every membor
itorial srifcle in'the Washingion Unionof Oct. 5, 1838, | of the Senate, atthe opening of the second session of
which, it was reported, received {he sanction of the | the Thirty-first Congress, in December, 1550, when,
Preeident of the Unlied States previously to its pub- | with a full knowledge of my opinions on the territo-
licatien, & few weeks after my ¢ Frecport 8peech” | rial question, I was unanimously nominated in the
had been delivered. The Tndem made copious ex- | Democratic caucus, and redlected by the Senate
tracts of my speeches In 1850 and 1834, to prove that | Chairmanof the Committec on Territories. From
at gach of those periods I held {Le same epinions | {hat time to this I have spoken the same senliments
whiek I expressod at Freoport in 1855, and, conse- | and vindleated the same poritions in debate in the
Q“EH”{- deciared that I never was a good Democraf, | Senate ; and have been reélected Chairman of the
much less sound on the Slavery question when [ ud- | Committee on Territories af each session of Congress,
vocated the Compromize measures of 1650, and the | until last Decemnber, by the unanimous voice of the
Kansas-Nebraska Lill in 1834, . .. iemoeratic party in caucus, and In the Senate, with

I_g the artlelo referred to, tho Washington Union | my gpinions on this territorial question vl known to
said: d well understocd by every Senator, Y . G

“ We propose to show that Judre Doveras’ action In {leﬁggs th:‘: [ was c{)metﬂned andr deipg.z'eé‘l{rb;’ “:llx:

1£60 ond 1664 was tuken with cepecial reference to the N crr b . it A
announcoment of doctrine and ppl_s)g;amme which was | Senate for the uticrance of opinionsin 1s33, which

made rl Freoport. The declaration at Frocport was, | Were puion recordyear after year, o plaiuly and so
that*in his optnion the people cany, by lawful mieans, | unequivecally, as to lcave neither the Scnate nor the
exclude Slavery from a Territory before it coincg inas a { couniry in dovbt. Thus does Mr. GwrN. in his eager-
State ;’ and he teelared that his comuctjtor had *heard | ness to be my public accuser, speak to his own con-
{lﬁ% are. il,fl"lgl:f A;\;"gg‘g;\;’éﬂ“'z;él “mmlfggé 1:;/;«‘;7‘;1"‘33 :-1}0 ‘;_‘;‘2" demnation, for he voted for me session after session,
15 vy 0. re= - 1yini Y NS Q
e e, ety | SRS 0 S
? LRI & ) % On the 4th of January, , Ireported the Nebrae-
{niv speeches in the Senute in 1860 and.t’l&“ﬂ, H}at the ) ga'bill, and, as Chatrman of the Committee on Tet-
c‘o“ll'(;fépl‘)gtglg‘f:gm;hai i:‘:il:;s(}iqsgt‘iog% th my forwer |y tlorigsl, xttcco‘in m‘edﬂlt “With arlspccial report, in
rse, S : L which ] stated distinctly “ that all guestions pertain-
¢ Thus we have shown that preciscly (he position as- | ing to Slavery in the derritories, and tn the nergsmtes
sumed by Judge Dovglas at bn'epm:t had l»z.,;;:em?;m’mnzg t3 be formed therefrom, are to be left to the decision of
g:lc:llm_t’ : Z}"‘j’& gﬁ [{? he a(: f:l"zl:; e’i‘a_ﬁ”z l'tf:i"i{’:mw_ ’\r‘f:fl,/ 7‘_ a‘:’,: @ | the people residing therein, by their appmprig!e represents
v 3] e Y 3 he 3550 5 AN ot
Bill 3 and have shoun that it was owing {0 his opposition gw;‘.lfo e Cho“":lb{" i"mf ur "‘{I‘f Jurrose. And, that
that glarees depravmg dervitorial Legislotures of the pow- e bill proposed * 1o i:arry hese ‘propositions and
er of exchuding Slavery from their jurisdictions werenst | principles into praciical operation in the precise lan-
expressiy ansar bed M those medsures,” . - guage of the Compromise Measuves of 1450.” The
-~ The evidence thus presenied by the Washinglon | Bansas-Nebraska Act, as it stancs on the statule book,
Timine—iho cxidenre of4n open cuemy—~is 50 £l and | does define the power of the Territorial Legislature”
conclusive, that I havs Gilfermly advoeated 1 ¢ in the precise languuge of the Compromise Meas-
ears past the same pﬁnmp?;sm &-haic[‘:oin :gmf‘?gd“:; ures of 1660.7 Iigives the Legislature power over nil
reeport, that I cunnot refrain from asking you to rightful subjecis of legislation consistent with the
spread the entire arlicle before your readess, an ap-| Constivution, wuthout encepting African Slavery, bur.
pendix, if you choose, to this lotter. ing the Giscussion of the measure it was enggested
‘The question whether the pegpla'of the Territories | that it Was necessary 10 repeal the 8th eection of the
should be permitted to decide the Stavery question for | 20t of the 6th of March, 1350, called the Missouri
themselves the same as all other rigLtful subjects of (Jom_g;omme, in order to permit the people to control
leglslat}on, was thoroughly discussad and definitely the Slavery question, wkile they remained.in @ territo-
;g:t(%ed”l[; thgr adoption of the,Compromise moasures of 'l’,“’- cm‘f_"lff]w{" gnd_grforg’_ they bs;:amel 4 State of the
th; o mm orritortal bills, as originally reported by ;u.o?rxl.m \?' was ::Ac ohject and on y plllrgose for
the Gt [f‘m .ecl(')n Territories, exiended the authority | Which the Missouri Compromise was repealed.
of Io isl;i!mor al I:egzsl;nure to all rightful subjects Ox the night of the 3J of Mn.rchi 1854, in my closing-
ofde &D’c( ? ,7051 Awn.s.iotcnt with the Constitution, witk- | speechon the Kansas-Ncbracka Bill, a few hours be-
mitteo -T’t.",x’;h  frican Slavery. Modified by the Com. | fore it passed the Senate, 1zaid: - It is only for the .
ritorialol ’_1‘ ll:tecn, they'conff’.rmd power on the Ter- | purpose of carrying out thiz great, jfundammtal princi-,
prort: -eglisiature over all rightful subjects of legis- | 24 of self-government, that the billrenders the &£k sce-
idv 11 ,;Cz‘cept African Slavery, Thin distinet question, | tion of the Missouri act inoperative and vcid.” The
;:I e‘; tvﬂng tltx,g)power of the Terrilorial Legislature | drticlcof the Washington Union, of Oct, 5, 1858, to
the Scnea?: I.J’~°f 3{ Af{lcan Slavery, was dobated in | Which 1 have referred, quotes this and othor passages
1850, When e Heis 8th of May until the Slst of July, | 0f My specch on that occasion, to_prove that the au--
of v Ké the \mlma'twn Was stricken out by a vote | thor of the Nebraska Bill framed it with express ref.’
oiyeas, g3, nays, _and the ] tritorial Legislature | €rence to copnferring on the lerritorial Legislature:
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that I boldly avowed the pujrosc
presence of all the friends of the bill, and urged iis
paetage upon that ground. 1 have never undarsteod
that Mr. Gwiw, or any other Scnafor who heard that
£peech and voled for ihe biil the seme night, express-
ed any dizssent or dzsap&rcbation of the doctrines it
' announced, That war the time for dissent and disap-
probation ; that was the time to condemn, if there
were cause to condemn, and not four or five years
later. “The record furnishes no such evidence of dis-

at the time in the

times show that the Demceratic Party in {ke North
or in the South, or in any portion of the count . YCpi-
diated the fundamental p neiple upon which ge Kar-
sae-Nebiaska act is founded, and progeribed its advo-
catcs and defenders.,

If Mr. Gwivdid not understar.d the Kansas-Nebras
ka bill when it was under consideration according to
its plain meaning, as explained and defended by its
authors and supporters, it is not the fault of those
who did understand it feciscly as I interpreted it at
Freeport,and as the country understood it in the Presi-
dential eanvace of 1856, Mr. Buouzaxaxn, and leading
membere of his Cabinet, at all events, understeod tho
Kancas-Nebraska act in the some sense in which it
was understood and defended at the time of its pas-
" sage, * My, Bucnaxaw, in bis letter accepting the Cin

cinnati nomination, afirmed that * this legistation ig
founded vpon principles as ancient as free govern-
rment fisclf, and in secordance with them has simply
declared that the peapie of Terrifcry, LIKE THOSE OF A
Erarn, shall decide for themselves whethor Slavery shall
or shalinot evist within thelr Umits.” Gen. Cisa,
now Secretary of State, hag_always maintained, fromn
the day he penned the ** Nicholton lctter” to this,
that the reople of the Territories have a right to de-
cide the Slevery question for themselves, whenever
they plcdse. In 1856, on the 2d day of July. referring
to the Kan<as-Nebraska act, ha said: © 1 bclisse the
original act gave the Territorial Legislitiuve of Kansas
FCLLPOWER lo cxcludeor gilow Slevery.” Mr.'TovcEs,the
Seoretary of the Navy, interpreied the act In the same
way, and cn the same occasion in the Senate, said:.
“The original act recognizes in the Terriiorial Lexy-
{dloture all the power which they can harve, subject
to the Constitution, and subject to tte organic law of
the Territory.” Mr. Cops, the Secictary of the
Treasury, in # speech at West Chester, Pennsylvanis,
on the I%h of September, 1558, advocating Afr. Ho-
CHANAN'S election to_the Presidency, suid: < The
Goveinment of the United States should nef force’
the instilution of Slavery upon the peonle either of
the "Perritories or of the “States, against the will of
the people, though my voice couid bring about that
-result, 1 stand upon the principle ;—ilie pcople of
my State decide 1t for themselves, you tor your-
selves, the people of Kansas for thomselves, That
is the Constitution, and I stand by the Consiitution.”
And, again; in.tho same apeech he said © © Whether
they” (the pcople of a Territary)  decide it by pro-

power 10 control 1he Blavery quertion 5 and further,

“peither, ¥ * ¥

sent or disao&robmion ; nor docs the his'ory of those |

Rbting ity accovding to the one doctrine, 02 BY REFOSING ¢
T0 PA33 LAWY T0 PROTECT iT, as contended for by
the otaer party, i8 @mmalcricl. The maiority of the
perple LY THL ACTION OF THR 'TERfTronral, LEAISLATURE
will decide the question ; and all must ablde the decls-
ien when made,” - e
licre we find the doetrines of the Freeport speechy
including *non-sciion” and *unfriendly legisiation”
as a lawfel and proper mode for the exclusion of
Slavery from a lerritory. clearly defited by Mr.
Cosp, and the clection of Mr. Brewixnax advocaiod on
{lose identical coefrines. Mr. Cosp made similar
speechios during the Presidential canvass in other see--
tions of Pennusylvania, fn Maine, Indiana, and mecat
of the Nortlicrn States, and was appointed Secrotar,
of the Treaswy by Mr. Bucnaxan, a9 a mark of grati-
tude for the cficient services which had been thus-:
readered. Will any Senator who voted to romovo me
from tho Chairmaship of the Territorial Comimnittee,
for expressing opinions for which Mr. Coos, Mr. Tov-
¢rY and Gen. Cass were rewarded, pretend that he
did not know that they, or either of them, had ever
uttered such opinions. when their nominations were
tefore ihe Senate? I am sure that no Senator will
make so humiliating a confession.” Why, then, were
those dixtinguished pentlemen appointed by the Pres-
ident and confirmed by the Senate as Cabinet Minis-
‘ters, If they were not good Democrats—sound on the
Slevery question, and faithful cxponents of the Iyrm-
ciples and creed of the party ? s it not a significant
fuct, ihat the President and the most distinguished
and honored of his Cabinet sheuld have been solemaly
and irrevocably pledged to this monstrous heres of
“ Popular Sovereignty,” for asserting which the Sen-
ate, by Mr. Gwml's frank ?avowal, condemned me to
he exfent of thelr power R
“ ?temust be borne lm mind, however, that the Presi-
dent and nembers of tihe Cubiet are not the only
persons Ligh In authority who are commitied to shc
yrineiple of self-goverument in the Territories, The
Hon, JonN €, BRECKINRIDGE, the Vice-President of the
United Staies, was a member of the House of Repre-
sentatives when tlie Kansas-Nebraska bill passed, and
in a specch delivered March 23, 1854, said :

“ the many misrepresontations scnt to the .
coux‘?t?‘}? nlﬁy,sym‘e);gg the epcinies_ot this Bill, perhiaps

rne is more Hagrant than the chaige that it proposes to:
)ne‘ isjate Rlavery into Eansas aud :\gchrn.skn. 8ir, ifthe
Lill contained such a feature it would not receive my
vote, The vight to establish “l;v“rl:wf thelclorrc}ntvae
and denying both, I wonld vote for
T hen, IO SPASIY ivot of tha ropeal (of the
iisrouri Compromize) thereforo, is neither to establish
z)é;?r?)u(wa(ludg: hut ¢ leave the ',"nmre condition af the
Tewritories depsndent whiolly vwpoin the actiom of Lhe in-
hakitan, as the Fede-
] g0, STy will be
of the peopls (o rogelafe i their

ject cnly to such lhmlations
n 'r‘ay )'m DA N 4

Toun way ALL THRIR DOMESTIE INSTITUTIONS s lef? wholly

untovcked, excent that whatever ie done must be done in
acco}r]d#nce with the Constitution—the suprewne lsw for
us all. . -

Again, at Lexington, Ky., ow the 9th of June, 1856,
in response to the cor:ﬁramlatiens of his neighbors,
on his nomination for the Vice-Presidency, Mr. Basck-
INRIDGE saide -

‘‘ The whole power of the Democratic organizationis
rledged to the follewing propositions: That Congress
shall nne interpose upon this suh{;»ct {Slavery) in the
States, in the Territories, or in the District of Columbia ;
that the people of each Territory shall detcrmine the pues-
tion for themselves, and be admitted into the Union upon
a footing of perfecé equality with the original Statos,
without discriiniration on account of the allowance or
prolnbition of Slavery.” i K

Touching the power of the Territorial Legislature
over the subject of Slavery, the Ilon. Javes L. Oszs,
late Speaker of the Housé of Represcaiatives, on the
11th of December, 1856, said :

* Now, the Legislative authovity of a Territory is in-
vested with e discretion tovote for or egainst the lawas.
We think they eught to pass laws in cvery Territory,
when the Territory is open to settlemont, and slavehold:
©re go there to protect 8lave proporty. huc if they de-
cline to pass auch laws, what is the remedy ¢ None. 8ir,
If the maojority of the people are opposed to the institytion,
and ;j they donat desire it engraficd upon their Territory,
all they have to do is simply to pass lavs in the Territo-
rial Legislature for its protection, and then it is as well
excluded asif the powerwas investedin the Territorial
Legislature to prohibit it,”

Mr. StepReENS, of Georgla,in a speech in the House
of jdtcpresematives, on the 17th of Fcbruary, 1854,
gaid »

** The whole question of Slavery was to be'left to the
yeopie of the Territories, whethor North or South of 35°
J¢°, or avy other line, * * It was based npon
the truly republican and national policy of taking this
disturbivg element out of Congress,apd leaving the
Wwhole question of Slavery ju the Territories to the psople
there to settle it for thcmselves, And it is in vindica-
tion of thai new principle—then established for the first
time in the history of our Government—in the year 1850,
the middie of the Ninetcenth Century, that we, the
friecds of the Nebraska bill, wheiher from the Novih or
South, now call upon this House ard the country to
carry out, in goou falth, and give effect ¢o the spirit and
intent of thoee important measures of territorial legis.
lation.”

Agaln, on the 17th of January, 1856, he said:

*1am willing that the Territoria} Legislature may act
upon the subject when and bow they may think proper,”

AMr, Bexaaviy, of Loulsiana, ina speech in the Sen-
aie on the 25th of May, 1834, on the Nebraska Dill,
said : . .

“Wa find, {hen, that thiz principle of the independ-
ence ard seif-government of the peopla in the distant
‘Terrrtorics of the confederecy, barmonizes all thesecon- |,
ficting opinions, and enables us 1o Lonish from the halls
of Ccngress cnother fertile source of dizcontent and ex-
citemnent,” co. :

On the 15th day of February, 1834, Mr. Babcer, of
Norik Carolina, raid of the Kunsas-Nebiaska bill:

‘“It eubmits the whaole suthority to tho Territory to
determine for itsg)f.  That, ip my judgmentis the piace
wherc it oughbt to be put. If the peaple of the Territn-
rics choose (o excTude Slavery, g0 far from_considering it
as aq wreng done tome or iy constiluents, I shall not com-
pluia of i, it is thetr business.”

Again, en the 24 of March, 1654, one day bofore the
passage of the bill through the Senate, Mr, Baers
said: o ’ .

“ But with regard (o that quostion wa have agroed— |
soeme of us because wo thoughe it the only right mode,
anid come of ushecause wo toink it a right mode, and
under existing elrcumstances the preferable npx(e—ta
confer this potcer wpon the people ¢f the Terriiories.”?

On the sume day, Mr. Berwen, of Scuth Carolina, |
said- .

“ Now, I believe that under the provisionsof this bill, |
ard of the Utah and New-Mesxico hilly, there will be a:
perfeet curfe blanche given to the Territorial Legislature
to lericlute a3 they may think proper,” = * 7% % .
*1am willing to trust them. I bave peen willing to
trust them in Utak and New-Mexico, where:he Mexican
law prevailed, ansd Fam wxllmiz‘ to trust thera in Ne-
braska and Kanpsas, where the I'rench law, according 4o
the idea of the gentlenion, may possibly be revived.

Tn the TJouse of Representatives, on the 23ih of
June, 1866, Mr, SsucEL A, Surin, of Tennesaee, said: |
* For twenty years this question hasagitated Congross

eiigial result.

o 2rred from these’
halig, that oll uncongtitutional restrictions should be re-:
maoved, and that the peoplc ehould determino for them-'
selves the character of their local and dontestic institu-:
tions under which they were talive, with p 1y
saimerighls, but no greater than these whicka

| by the old thistecn Steles” And, futther: “In
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same question was presentcd, when the necessity arose
for the erganization of the Tgrrx_:urim‘ of Kansas gnd Ne-
bragke, and tle id.ntical priveiple wag applicd for its
golution, s e

In .he Senzte;on the 23th of February, 1834, Mr.
Dopor cf Towa (now Demoeratic candldate for Gov-
crnor of that State, said:

* And, Sir, honesty and ceonsistency, with our course
in 1660, demard that thoes of ua who supported the
Compromise meisures shouldl zealourly support this
bill, becauec it is & rcturn to the svund principle of
leaving to the people of the Territorics the right of de-
termining for themeoelves their dome inztitutions.”

And in the Jouse of Representziives, on the 284
of December, 1855, M. GsorGe W, Joxié, of Tennes-
see said @

“ Then, Sir, you may ¢all it by what name you vlease
—nop-intervention, souatter sovereignty, or popular
sovereignty. It is, Siry the power of the people 9 govern
themselvee, and they, and they alone, 1/ everiise i,
WM MY oI, as weld while in a Territoriad condition as
i the positioncf a State)”

And, again in {he same gpeech, he said :

“1 believe that the great princinle—tiie richt of the
})eoplc in the Terriicrice, as well ag in_the Slates, to
orm and regulate their own domestic inatitutioes in
their own wey—is clearly and unequivocally embodied
in the Kapsas-Nebracks Act, and it it is not, it should
have been. Belicving that it was the living vital prin-
ciple cf the aet, I voted for it, Thesc are my views, hon-
cstly entertained, and will be defended.” .

¥ could £11 your coluraus with exiracts of specches
of senators apd representatives frora the North and
ihe South, who vaied for the Kanses Nebraska Bill,
and supported Mr. Buonaran for the Presidency on
that distinct jssue—thue showing, conclusively, that

it wee the gencral understanding at the time, that the |

people of the Territories, while theyremained in a
territorial conditi- n, wers left perfectly free, under

the Kaness-Nebraska act, to forin and regulate all |

their domestic institutions, Slavery not excepted, in
their own way—~rubiect only to the Consiitution of
the United Staies. This is the doctrine of which My.
GWIN spoke, when he said :

“ To conténd for the power—and 4 soverelsn power it
is—of a territcrial legislatnre to exclude by nan-action
or bostile legiglntion, is })regn;mt with the mirchicfs of
never-:ndmg a.gizauon;c

T4 1= an abeurd, monstrons and dangarous theery,
which demands denunciation fremm every patriot in the
land ; and a rrofourd scnee of Ly dutg to you would
not permit me to do loes than to offar this brief state-
ment ¢f my views uapon a guestion s¢ vikal w the welfare
of our common country.”

Why did pct the same * profound sense of duty”

eide any one of the propasitions <2 boldly and emphati-
cally stated in the ¢ Grass, Jtty? speech ! The Cowrd
aid net declare, that “ neither” Cengress for ad'egi-
torial LegislatyralodertRd il ‘f ccr eher (e esiab.
lish er excludc lavery from & Terrdiory, and that it
was & power which exclusively holonged to the
States.) The Court did not declare “that the people
ot a Territory can exercice this power fortae first
time wlen thev como to form a Consiitution,” The
Court did not declare ¢ that the right of the people of
any State to carry their slaves into a coramon Terri-
tory of the Upited $tates, and hold them there during
1ts existence as such, was guaranteed by the Constl-
tution of the Urited States,” 'The Court did wnor de-
clare *‘ that it wag a right which could nelthier be sub-
verted nor evaded, either by non-action, by direct or
Indirect Consressional legislation, or by any law
passed by a Territorial Legiclaturo,” Neither the de-
cision por ti:e opinion of the Court afiirms any one of

these propositions, eithier in expross terns or by fair

legai intendment.

‘The version of the ¢ Dred fecolf Declsion” had its
origin in tho unfertunate Lecompton controversy,
and is ono of the many political hercsles to which it
guve birth, .

There arc other portions of Mr. Gwix's_ specch
which are equally open to just eriticlsin and unwar-
ranted by the facts to which they relate ; but Irefrain
rom comenting upon them, &8 I prefer to confine

. myseif to thoru points upon which my political action,

civil djzcord apd blocdy wars, '
» E

{0 the people of Callicrnia require Mr. Gwix to de- -

nounce this * abeurd, monstrous and dangerous the-
ory” when pronounced and enforced by Gen. Cass,
in his Niclicizon letter in 1648, and in support of tue
Compromise Mcasures of 1866, and thence repoated
by that eminent statceman at each session of Con-

resg until 1837, when Mr, Gwin voted for his con-
irmatlion as Secretary of State ¢ Why did not Mr,.
Gwin obey the same sense of duty by desouncing
Jaxrs Bromaxaw as the Democraiic candldate for
the Presidency, when he declared in 1835, that *tho
Seople of a Territory, like those of a State, should
ecide for themselves whether Klaccry whiadl or shall
not exist veithin their Umits ¥ Why did ke not per-
form this imperative duty Ly voting ugainst Mr, Coss,
who made Northern voles for Mr, Lureanavsx by ad-
vocating this rame “ absurd, monstrons and danger-
ous theory of ‘ non-iction’ and ‘unfiiendly 1e§is!a-
ilen,’” when he was appointed Scorefety of the
Treasury ! And, inshort, why did he not prove his

fidelity to a high sense of duty by prolesting against:

my selcetion as Chairman of the ” S8¢naie’s Comuittee
on Territories in the. Democratic cancus by a unani-
mous vcte, at ever{ ecssion that he has been a Sena-
tor, from 1850 to

cpinicns? The Inference is that

ir, Gwix, trom hig

-remarks on tho ‘* Dred Scott Decision,” ix prepared

to offer it 28 an excuse for ihe disregard, fov so
many yvearg, of that profound rense of duty which
ke owed to the people of Califcinia.

850, with a fuil knowledge of my-
M

It may be:

that before the decision his mind wus not cluar us-
to ihe seneo of duty which now moves Lln. Of that”

docisipn he sald .

“In March, 197, the Bupreme Court decided this
question in all ils various relations, in the cage of Dred
Seett, . That occivion declares thas neither Congress
nor a Territorial Legislature possess the pawer eishoer to
ecteblish or excluge Stavery from the Territsry, and
that it was 8 power which exclusivcly belsnged to the

Ststes: that the peovle ofa Territory can escrelse ting
powcr for the firag timo when thoy favm a Constitation

that the rizkit of the people of 20y State to carry taair
slavesinio a cejomon Territory of the Unlied States,
and hold them there quring ite existecuce avy such, was
guavaniced by the Congtitution of the Uuiloa States;
that it wag 2 vight which could peither ba subvaried
ner evaded, either hy toa-go'icn, by dircet er ind
Congressional legislation, cr by auy luw pasiud by o
Turritorinl Legislature,” :

Surely, Mr, Gwix Lad never read {he opinlon of the
Courtin the case of * Dred Scot!,” exccpt &y it hus |

becn porverted for partisan purpozcs by newspapers,.

when he undertool to expound ii to the good people *
of California. It sa happcps, tial the Court did noi de- ¢

in common witii that of a large razjorily of {he Demo- |
cratic Purty, has been unjustly assailed bLefore the
people of Culifornia. ' ' :
In faithful compliance with o pledges, erecd and
platform of the Demoeratic l‘&r‘?', T stand now as [
did in i8530, in 1654, and in 1856, by the great car
principle that, under our polltleal system, every dise
{inet potitical commmnnity, loyal 40 the Consiitution
and the Union, is entitied to all the rights, privileges
ang imanunities of sclf-government, in respect to their
faterna] polity and domes¥e fnstituions, subjoct only
tw tba Constitnton of the United States,
Respoctmlly; yout ol sGrvang,
- .8, A DOTGLAS,
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AXOTHIER REVIEW OF JUDGE DLACK.

The Rights of the Fedoeral Governnrent
and the States in the Territories—
Judge Black’s Thoory Examined.

The Attorney-General, on behalf of the Ad-
ministration, has recently published an opinion
upon this subject. The paper is important mainly
on account of its acknowledged official character.
The matter discussed, embracing the question of
Slavery in its relations to the Federal Government,
the States and the Territories, has absorbed far
more than its share of public attention. It has, in
fact, been seized upon and made the foundation of
one of the great parties of the country.

In a legal sense it involves the question of self-
government of the Territories, the powers of Com-
gress, and the rights of the States therein. Fx-
perience teaches us that its agitation is utterly
fruitless of good, while it"is known to have pro-
duced the most appalling political evils, In poing
of fact we entéitain no doubt whatever but that
the Territories will continue to govern themselves,
and are equally confident that it is not in the power
of Congress to prevent it. We feel certain, tos,
that slaveholders will suffer no important sacrifices
on account of Territorial legislation, because they
will not risk their property in the midst of a hos-
tile public opinion. - The question is, indeed, al-
most purcly theoretical—a mere abstraction——
scarcely more than the foot-ball of party,

But aftor all is said in the way of remonstrance
against it, in this way we miust not overlook the
. fact that it has largely engaged public attention for

a quarter of a ceniury, and is honestly resarded

. by many as really involving important quesiions of

‘ right and wrong between the free and the Slave

States. Bolong as it is thus eetimated, no matter

" what may be its real chvar‘ter, it witl be the duty

of the Press to discuss it in an impartial, philo-

sophical and candid manner.

Had the Attorney-General conﬁncd himsel{{o a
refutation of the elaborate article recently put
forth by Senator DovcLAs, against which his pa.
per is mainly directed, we should not have en-

- gaged in the discussion. But he has gone to the

. extent of proclaiming the law on the whole sub-

ject, and in a manner so pregnant with authority,

" 26 to make it difficult to realize that he was not

" framing public institutions jnstead of oxpounding

"them. Convinced that hehas commlited the Dem-

ocratic Farty, to tho extent of his authority, te
many fundamental errors, and above all, that he
has used his oificial position to vitalize a question
of 1o practical importance, and for strictly parti-
san objects, we shall give bisviewsa candld ex.
amination.

“The people of o State,” snys Judge BLACE,
“gnd the people of a Territory, in the Constitution
which they may frame preparatory to their admis.
sion ag a Stule, can regulale and control the con-
dition of the subject black race within their re-
spective jurisdictions, so as to make them bond or
free ;" adding, “But here we come to the point at
which opinions diverge. Some insist that no clti-
zen can be deprived of his property in slaves, or
in anytbing else, except Ly the provision of a State
Constitution or by the act of a Stafe Legislature ;
while otliers contend that an unlimited control
over private rights may be exercised by a Territo.
rial Legxulature a6 5000 ag the earh et setilements:
arc made,” - - . o

Judge Brack procceds to assizcn fo A DovGLAS
the last-named position ; and dec’oo? “nat “the
President, the Judges of the Supre.:e vourt, near.
ly all the Democratic membera of Congress, the
whole of the Pariy South snd a very large majorl.
ty North, are pencirated with the conviciion that
ro such power is vested in a Territorizl Legisla-
ture, and that those who desire to confiscate pri-
rate property of any kiad, must wait until they
get a Constitutionsl Convention or the machinery
cf a State Government into their hands.”

It is no part of our purposeto inguire whether
Sepator DovGLas is here correctly represented or
not. It is due, however, to the distinguished
Senator, that we should say that on a receat oc-
casion he employed the most craphatic language
in denial of the position ascribed to him. .

We shall be able to undorstand the cxact views,
of the Atiorney-General by invoking hic definition

i of the rights of slavcholders and the character of

slave property. He says:

“The Constitution regards as sacred aU. the
righte which a citizen may legally acquirein a
State,” and, “If a man acquires property of any
kind in @ Stele, and goes with it into a Territory,
he i3 not for that reason to be stripped of it.” Te
those avowals he adds what he calls a “plain
proposition, that the legal owner of a Slave, or
other chattcl, may o with if into a Federal Terri-
tory without forfeiting his title.”

With this explicit definition of private xights, in
which slave property is made to rest upon precisely
the same basis as ether property, we are preparcd
to deal with the position that the people of a Terri-
tory are prohibited from the exercise of all control
over such rights, and that they ¢ must waif until
they get a Constitutional Convention, or the ma-
chinery of a State Government iato their hands,*
in order to enablo them “to confiscate privats
property of &«ny kind.” )

In his anxicty to throw around slave property the
extremess Iega.l protection, we fear the Attorney.
General has feglected properly to consider the other

| great privaie interests of the country, and, in this

way has conceded altogether too much latitude to
kis favorite State sovereignties. ‘Those who have
etudied the problemn of free Government, and par-
ticularly the political system of the United Siates,’
in reference to the protection of private rights, can-
not fuil to be & little surpriced 2t these views of
the Attorncy-Gereral. They areto be ascribed,
we apprehend, more t9 an iuteriperaic desire to
damage Scnator DowGLAS than toa candid and
fair examination of the subject discussed. De:
Lis a8 it mey, we are safe in denying any political
organization in this country the authority *to con-
ﬁsvate private property of any kind." The excrcise
of euch authority would not only be at war with
the porconal security of the citizen, but incom-
pantle with«rce Government itself.” If, however,
it is to be conceded at all, we ventuie the sugges-
tion that it wouid be far more dangerous in the
hands of the States then the Territories. - The mag-
nitede of the interests of the former, to say nothing
of the greater social evils to grow cut of its exer.
cise, s norz than enoughto c.\l.xb ¢ the foliy of the
proposition.

In denying the right of the Terrltorles to control’
private proporty, and conceding it to the Siates,
Judge Brack discredits all his lessons on the sub-
ject of tho personal secwity of the citizen. . He.
does not object to the exercise of the power, except
by the unskiilful and inexpericneed inhabitants of
the new States, By this theory slaves are proper.
ty; and “the machinery of State Governmeats"”,

i may detcrmine whethier the bluck race shall be
- bond or free.

They may, then, control thq ques-




‘tien of property 80 far sa it exists in slaves; ana, management? There  is no foundation for such
as Judge BrLACk maintains explicitly, that, inlegal g distinction, . and ~we -, want no  better
' contemplation there is no distinction between slave evidence of this than is furnished by Judge Brack
" preperty and any other property, ke i3 responsible himeelf. A legal disiinetion, founded alone upon
for the position that the States may exercise un-the policy of withholding from Territorizl Govern-'
limited contrel over all the private intercsts ef yhentg the anthorily to control private rights, on
society. -~ the ground that the people are not sufficiently hon-
In order to support the distinctlon whidi is gt and intelligent to excrcise i, is not well made.
maintaired between the authority of Territorfal jyor docs it derive additional strength fromn the
Governments and tho authority of a State, we 8r¢ glghorate depreciation and mistepresentation of
.lod into an elaborate examination and exposiilonm yheir character and qualifications by onc of the
of the evils to result from conceding to the formoe Teading public officers. This rule of interpretetion
‘the control of private rights. This is certainly & would convict a ciiminal on general testimony af-
‘strange mode of legal investigation. It might ha%e fecting his conduct, without the least regard to the
been very proper in the Convention to frame N8 gtatute law defining the cfience committed. It
Federal Constitution, where the guestion was 6na yyould justify a debtor in withholding his effects,
. of expedicncy in respect to the authority (o be ¢oa- op the plea that he could manage them better than
ferred wpon local Legislatures; but it was clearly g creditor. It would substitate policy for law,
cut of place in the person of the Attorney-General fye are, however, not called upon to consider what
of the United 8tates, who undertook to determing, ought to have been the powers conferred upon the
not what ought to have been the rule, but what is people of the Terriiories and upen Congress—the
the true consiruction of existing laws. Judge question is, What powers are conferred by the or-
BLAcK was not engaged in framing a system, but ganic law of the Unicn ? . :
.in explaining the character of one made by othors, ~ we must take our complicated political syatem
Tho careful reader will soe that Judge DRLACE'S g4 we find it. Perfection in all the parts is not to
.law i based alinost entirely upon his objections te pe expected. The States may fuji to discharge all
sconferring power upon the people of the naw sneir obligations under the Constitution, Con-
Blaics. Inthis woy he was driven to dopredtste gress has, doubtless, many times failed to perform
and misrepresent their character and habils. H® 21l its dutics to the Stales. e are amongst those
painte a glo my picture indeed of the honors of who beltsve that, under this Government, there is

—— 1

these Legislatures—of rival and contending fac-
‘tions, stimulated by Northern and Southern antipa-
thies--ot scrife, rapine and plunder—of demorali-
zation and anarchy, which, if at all truth’
ful -and historical, would go far to justify
the repeal of all Territorial systems, and the
Wutter annihilation of the whole frontier race as des.
peradoes and outlaws. But it so happens that the
past which covers the incipient and permanent or-
ganization of more than half the States of the Un-
Jon, and five times the area of its original mem-
bers, has furnished us no such examples of rapine,
plunder and robbery by Territorial Governments
as the Attorney-General describes. If he willlook
a little more carefully into the history of his coun.
try—out of Pennsylvania—and especially into the
character of the frontier people, he will find, cven
in his own political life, that States have been or-
ganized and have acquired a reputation for order,
social excellence, and industrial enterprise and
eredit, quite equal to the Keystone of the archit-
self. . If the Atlantic States enjoy high degrees of
prosperity, it is due to the integrity, economy and
industry of the “new States.” If the former
bave accumulated wealth, they are largely indebt.
ed for it to that very people who are placed so low
on the acale of civilization by the Attorney-Gener
al. Pennsylvania is, perhaps, more indebted than
any other State to the expansion of the West, for
the development of its vast mineral and manufac-
turing resources. - ) )
We have no patience, indeed, with Juige
Brack’s estimate of the people of the now States;
and very little wiith his views touching the char-
wcter and rights of Territorial Government. He.
may coirectly pertray the fulure, but he grossly
exaggerates and iisrepresents the past, Un.
‘der his theory, governments erganized over the
new countries are little better  than systeins of
plunder and rcbbery. To their cporations, howev-
er, ke does not object, so far as they affect every
species of property except Slavery—that interest
only demanding higher representative integrity
and surer organic guarantces for its proteciton.

no such absolutism as sovereign pelitical rights—
Etate, Federal or Territorigh

No one political conmnunity cut of the two score
or more which exist is or can he independent of
the others. Congress may exercise only such
powers as are conferred by the compact of union,
The States are restricted by the eoncessions made
to Congress ; and the Territeries, though limited to
a narrower sphere, «iill possess independent peliti-
cal rights, Governmient in this country meang
something. —In every case it is based upon the
popular will, net cven excepting the District of
Lohlunbia, which is a municipal government.- Our
entire system rests uron the idea of perpetuity.
Once organized, no matter where, with legislative
authority, and governed by laws fixing the rela-
tions and rights of its citizens, i cannot be sup-
pressed, because it is the right of every poople, a
right based npon the prinelple of self-dafince and
self-preservation, to have a government, By the.
Kansas-Nebraska act the people of these Territo-
yies wete authorized to establish yevernments.
Congress  reserved to the Preeident the ap-.
pointment of -local Governors, znd extended
over them a federal judiciazy, The gov-.
ernments thus ordained znd warranted be-
come permanent in’ character, thongh subject to'
<certain organic changas. ' The repeal of the act of
1864 would not, in cur opinion, deprive either of
them of the essential attributes ot government; or:
affect the rights of pevsons or property sanctioned
by local legislation. We maintain, indeed, that all,
governments organized under republican forms
enter at once inte the general system, and become-
permarent and indestructiblo. Those of the Ter-
itorics, in respect to this attribute, are not less sa
ihan the States, They posscss general legisiative.
authority, subject only to constitutional lmita.,

_ tions, and do not differ esscntially, in respect to

ocal political rights, from the Stutes themsclves.’
The latte , by virtue of original authority, may ex-
ercise absolute discretion over the subject of
Blavery ; but they have no power to impair pri-
vate rights, which it is the duty of ull governments

Jf all property acquired in the States is in legal | to protect, and the province of absolutism alons to -
-contemplation, of the same character, why intrust destroy,” Local communities represent the States
-one species and withhold another from Territorial _jn respect to federal property, and they are, by™
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-overy fair interpretation, bound to dcal justly by
tle citizens of the Statcs, even to the extent of
protecting them in the possession of siave proper-
ty, if they desire it. It must not bo main.
‘tained, Lowever, that because the people  of
the Territories derive their legiskutive ou-
thority from Congress, and, dusing their pupil-‘
age, repregent the States, that thercfore the latter
may, at any time, either abrogate or annul such
authority, or assunae to exorcise the funciions of
government therein. Ilaving once delesated to
the territerial people the right to establish thoir
own political institutions, so long ae they act
witkin tlie scope of the Conetitation, and mzaiatain
order and law, their governieuts exist de fucto b
de jure. They are not mere incorporations, lint.
ited to the ex~rciac of commercial privileges—sye-
cial chariers created for the beuelit of trade.
They have a nobler mission in this great work of

“establishing a constructive inequality wnien can
be justified cnly by express eonstitutional authori-
ty. By thisrule the right to hold slaves in the
Territorics attaches solely to the property acquir-
ed therein, and not to the persons who purchaze
them, because it singles out that species of prop-
erty from all others, and gives it a currency which
isdenied to all other property. We see no way of |
remcving this difficuity except by adopting at once
the theory that the Constitution not only “regards”
slaves ag proporty, but proprio vigorc establishes
that relation in all the Territorics of the Union.

It may be regarded as a litilo remarkable that
the Constitution, in adjusting the relations and
rights of the States and the people, without em-
ployinrg a word on the subject, should, by con-
struction, be held to except slave property fiom all
other property, and to have secured to it extraor-
dirary immunijtics and rights.  We do not believe

democratic rule ; a higher siguificance and a move
permanent character.. They are the creations of
1}1(.9 people, They constitute a part of the ma.
chmer; of free govcrnment on this continent.
Tl'ley_ho at the very foundation of our political in-
stitutions. There is not a member of this great
-confederacy, records of whose history o noi run
into territorial condiijons, Teroie Whoss ZoV6in-_
ment has undergone tny essential modifications,
so far as the local law is concerned, in assuming
the govornment.of what we call State sovercignty.-
‘We have an Ainerican law on this subject—a law !
which proclaims that poltical government Ia the
Tnlted States—State and Torstoriul—ss it is based
aipon the popular will, o is it permanent and inde-
structible. DR o S )
But let us admit for the eske of thé argument
the position of Judge Dracx that “the Constitu-
tion regards as sacred all the rizhts which n -eit
gen mey legally acquire in 8 State.” Ifthe Con-
stitution ¢ regards” slaves as property, why liwmit
the holdor of it to the Territories ? If it has the
sanction of the supremc law, why not give it cur.
rency, if we may so speak, within the entire juris-
diction of that law ? Again, if the Constitution
# yegards” alaves as property, no matter how it is
acquired, why does Judge Brack instruct us in
another part of Lis paper that “the subject black
yace is neither bond nor free- by virtue of any gen-
eral law " 7 Dut the question recurs, even admit-
‘ting the theory referred to, whetlier it is the right
of any citizen to take “his slaves to a Territory,
and there clalm protection for them which the
‘States are not bound to render under like circuun-
stances ?
* Equality of rights

—_—

¥
3

* of all the people of the
Union and of the.States is a fundamental
principle of the Government. The South
invoke this principle . as the - basis -of their
claim to hold slaves in the -Territories, on the
ground that they are the commen property of the
States. The question is whether in applying it,
for that purpose, they do not in fact scquire more
than is consistent with the integrity af the rule
they urge ? If a citizen of a Slave Stato may take
his slaves to the Territories, and exact protection
for them, does he not acquira rights thereby which
are denied to the peoplo of the Free States? The
former holds his property by virtue of the laws of
Yirginia, for instance ; what property may s citi:
zen of New-York hold in the Territorics by virtue
of the laws of New-York 7 Is it answered that
the latter may purchase slaves. in Virginia,
transport ‘them to Nebraska, and hold them
as property ? . This ~ does not remove the
: objection that the Slove States may under the
-rule urged ' exercise powers of government

; of the local law.

that the framers of that compact intended to do
more than settle general prizciples of government ;
certainly not to declare what ie and what is not
property in the hands of any individual in defiance
But if in this we are wrong, it

| follows that Congress possesses full authority to

legislate on the whole subject.

But let us admit, for the purpozes of the argu.
ment, that Judge BLACK'S theory of private rights
is corrvect ; that slaves acquired in the Stales may
be taken to the Territories, and there held “like
any other property,”—that by virtus of tiie com- -
men proprietorship of the members of the Union,
the Slave States have authority to dictaste what -
laws shall be enacted by the local governinents en
the subject of Slavery. The propriety, neverthe.
lese, of exercising such control should be ealmly
considered. Policy may be sald to counsgel where
principles command. Poliey invites the marlner
to take in sail on the approach of the storm. Poli-°
¢y counsels the general to accept or reject a battle
tendered by the enemy. Tha exercize of policy is
often necessary to give effect to principles, or save
them from sacrifice. Is it sound policy to force
Slavery upon a people who are apposed to it ?
© Territorial governments are tomporary in thelr -
nature. The exercise, then,over them by the.
Slave States of superior rights with referenco to
the holding of slaves thercin ag property, must of
necessity terminate when they are admiited into :
tlie Union. Is it worth while to enforce such
riglits against a hostile local opinion for ebjects !
=0 tiiffing snd for a time so short? No candid
man who has risen 2bove the influence of the sec-
tional strife which has #0 long degraded our politi- .
cnl systemn will for a moracnt justify the policy of -
forcing Slavery upon such communitics, If the
South desire the expansion of Slavery, it is folly,
to waste energiee upon its establishment over
those countrics where their’ legal control is so;
soon to tcrminate, If Slavery is a blessing,:
let those who would extend its influ-.
ence confine thelr efforts to  establish it
where it cen be maintalned. What prudent
man would beild a house upen property the pos-
session of which he cenll command only for a few -
months or years? Who would invest his money ’
where the laws forbid the enforcement of obliga- |
tions? What propricly is there in maintaining the |
right of 2 citizen td hold bis slaves in a Territory |
the people of which are opposed to slavery? The -
answer is doubly conclusive : No sensible person
will risk his property in such aplace; andif he were
to do so, he has 1o assurance, even upon the basis
of the extremest Pro-Slavery construction of pri-
vate rights, that it will not be taken from him by
the machinery of a Etate Goverament,  We hald;

El

4
A

! wherg the Free States are ufterly excluded, thus

Mﬁg of enforcing Slavery upon any ur{yvﬁling :
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people, then, to be nothing more not fess than po-
liticnl madnese. There is not a grain of practical
sensein it. It is far more damaging in its effects
vpon the outh than upon the North. It brings
the former into coniempt, asit convicts them of
fitful snd spasmedic efforts to exercise power with-
cut the pozeibility of giving permanent effect to
the principles which they profess to regard ua im-
portant to their own welfare and to the comnmon ’
welfare of the whole country. It wastes their
encrgies upon the rsduction of a fortress which
they have agreed to zbandon on the very eve of
their triumph.

We must not he misapprehended upon this point.
We are discussing the policy of claimning the right
by elaveholding States to hold slaves in those Ter-
ritories the populations of whichare acknowledgad
1o be hostile to the institution of Slavery. We are
condemning the effort which ie being made to en-

" force Slavery upon such 2 people, even upon strict-
1y legal grounds.

¢ "The repeal of the Missovrl Compromise is
‘ justified, in our judgment, by the simple fact
| that it wae an unconstitutional end purely scc,
| tional enectment. It proposcd to create two
| governments, in fact; one for the North, where
;SIavery was probibited, and enc for the South,
! where it was permitted. It ordained positive in-
‘ equelitics between the North and the South; con-
ceding te tho latter absoluto freedom, but Inpos-
ing upon the former an odious dictation by an
wrwarranted Congreas,  In this view, the repeal of
the act wae demanded, on the principle of doing
penance by the return of stolen aoods. It wasdue
to the integrity of the Unicn, the fundamental,
principles of which had heen violated by the crea- |
tion of an arbitrary line of distinction hetween the
same people, thus recosuizing the conflict of op-

posing forces in the same political family.

- Had the Missouri Compromise been enacted upon

competent authority, the Scuth would have had

110 occosion to ask its repeal. It wag a meagure

which, to a great extent, proiccied the South

agoinst the cnormens preponderance of Northern

' and Kurepean emigration. The public Terrilorics

‘ thrown open to frec ingress, and there can be no

" question about the gectional pariy that will control

i them, especially up to the Missouri line, which

| wasa well that en adventurous few only were

likely to overcome. - . o . o

The Territories are-open tor general emigration.
There is no power on earilt’ that can change this ;
k.m'. It follows that public opinion in the Territo N
ries will be controlled by the character of emi-
grants, a large majority of whom are really hostile
fo Slav.er.y.» We may as well admit this much, and
in admitting it we coucede thatl a large majority of
the new Rtates now jn process of formation will be

-

chance-* whatever of creating out “of 'vexié’tq
ing Territories, or those to be acquired,
ancther Slave State, except on the principle of ab- i
golute non-interveution by Congress, and absolute 1
teiritorial independence, Nothing is more certain
than that Congress hercafter, no matter by what ,
party controlled, will never undertake to extend |
Slavery in opposition to local public opinion, andif ,
the power is conceded to that body, we would dis- |
like to insure against its exerciso inutter contempt
of the wishes of any local community which might
desire to establish slave institutions. . In thia view

_ of the preponderance of the Free Siatesin Con-

gresr, and of the character of immigrant opinions,
we have no difficulty, as friends of peace and har-
mony in the whole country, without a single
prejudice against Elavery as it exists, and counsult- |
ing the highest" intcrests, in fact, of slaveholders
themselves, in arriving at the conclusion that the
South, instead of the North, shonld be dcadly hos-
tile to Congressional intervention, and should in-
sist, as upon a legal right, involving their protec-
tion in its enforcement and  their ruin in its failure,
upon the completest authority of all local commau- |
nities to decide for themselves what ghall be their
domestic ustitutions. '
Perhaps in the whole range of the subject dis-:
cussed there is niot a more profitless point of con-
tioversy than that which is involved in fixing the
tenures of Slavery. - The Jabors of the Attorney- .
General upon this branch of his argument are suf-
ficiently originel to invite examination. After de- J‘
claring that the black race is neither Lond or free !
by virtue of any general law, ho defines the rule
10 be thus : “ That porticnof it (the black race)
which i free, is fres by virtue of some local regu-
lation, 2nd the slave owes service for the same yea-
con” - By this law the novmal condition of the
black race is that of servitude ; certainly 80 if the
portion of it which is free is free alone “ by virtne
of some local regulation.” Judge DrAck has left
us in no doubt of his meaning by adding the con-
cluding words of the sentence quoted, ¢ and the
slave owes service for the same reason.” What
reason? Because he is not included in that por-
tion of the race made free by “local regnlation.”™
1t is not often that controversies are so nicely Lal-
anced as to Jeave the wrong all on one side and
the right ell on the other ; but we believe the At-
tomey-General has, for once &t laast,proseuted such
-an example. IIad he defined the rule to be precissly
the reverse of that luid down, he would have ef-
fected a nearer approach to the truth. Latus ve’
arvange the commentary and make it read : “That
portion of the Black race bound to sarvice is held
by virtue of some local regulation ; aud that por-
tion of it which is free, is free because the lgeallave
lize not enslaved it.” Slavery exists 2olely by vir-
tue of the local law,—and we reapectfully suggest

v.kat we eall Freo Statcs, will send Free §
i send I'reo Stato re- | 4.4 3¢ would promote the highest interest of siave-

'prescntatives to Congress, and fix forever thoe opin-
ions of that Lody toucking the furced extension of
Rlavery. - - ' -
. If we are riglt in thus giving a practical vlew of
the Wion of Slavery in the Territories, and in
cxLibiting the future character of Congress, it fol-
lows that the South lLave only to take one more:
step in their impolitic career of forcing the rights of
slaveholders, and that Is to appeal to Congress for
protecticn of slave property, except under the ex-’
tradition article of the Constitution, ar ~ "hey will
have accomplished- all the evil that a nistaken
zeal for Slavery is capable of effecling. If Con..|
gress gains jurisdiction of the subject, on the appli-
caticn of the South, it is easy to see, at least, that
fhe powers of that body will not be exercised for
its benefit or advantege, . < - N

_On. the other hand,’ the

holders and add to thelr permanent socurity if
they would confine # to the local governments
which have the power to establish it.  Neither the
Federal nor State Governments have the power, at
all events, to control the subject beyond tiie pesicd
of adinission inte the Unlon of the new States; a
fact which, in the minds of sensibie men, will go
far to condemn the policy of forcing Eluvery into
the midst of hostile locul opinions, and to yastify
the doctrine of Congressional non-interventioa
and ‘self-government ia the Territories, 4

All'that is said against the policy of intrusiing
the control of private rights to Territcrial bodies
and in defence of the States zs the saler guardians
thereof, has very little force. The people, in peint,
of fact, nowhere ¢xerciso that discretion at the:
polls which is presumed to constitute the govern-

: Sou;,h hag__no

ing principle of our elective system. A vast hayde.
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of professional politicinne, stimalsted by interest °
ambition and habit, do more of the work of real
government than the people themnselves, They

i
!
control elections und logislution, and expound and ‘
,

enforee Jaws.  This elass of persons, Nuzih and
South, have made the “Slavery qQuostion” a real
instead of an imaginary difEculty; and Judge -
Brack has eontributed his share to the work of
keeping it alive, in the face of the fact that it was
fast losing all intcrest as a practical matter of dis-
ptie befween the two sections of the Union,

The policy of Judge Brack, whether he so con-
siders it or not, ie certain to force on that ‘‘irre-
rressible conflict,” of which we heve heard so
much “between the epposing forees” of Freedom
and 8lavery. This is cvinced by his eiforts to cax-
ry that inetitution Into commuritirs where he
Iticws it can have only a sickly and temporary ex-.
istence. There is no possible point of conflict be-
tween] the Free and the Slave Statesso long as’

As late as the 2d of July, 1833, Mr. Tooxee, in™”
the Senate, on the motion to rcfor the speelal maese s
sage of the President communicating the Conatie 4
tutzldn of Kansas to the Conunittes on Tertitoiies,
said : : '

# They [the people of Kansas] were left perfecily
frec to make their own institutioms, witiont inter-
ference from Congress, which had assumed in 1520,
the right to prescribe them and fay that they should
not. - In 1620 Congress said; * No mater if every
man in Kansas, if every man {n Minnesota dosircs hlg
Institution to suit himself on the subject of Slavery,
he shall not be ailowed to do so, but we will do it
for them. Congress assumed, as a watier of cou-
science, that {{ was its ditly to do this for the neople,
To that we objected. We deitied the power and the
policy. Upon tite quesiion of power we Lave been
muintiadned by the Courts, tiie expounders of the law ;
on the policy of the measurc w¢ have been defonded
by (i}e Pighest tribunal known fo the counlry, the

ople.”

Mr. Toouns naintained the doctrine of My, Br-
CHANAN in 1856, the act referred to by the latfer,
and that Congress in disevowing its authority to
legislate fov tho territories, declared, “that “the
people of a Territory, like those of a S.ate, shall |

they are limited to their own jurisdiztions; it is | decido for themselves whether Slavery shall or

only by foreing the jurisdiction of the latter over
distant communities that difficulties of a serious
nature aye engendered. And what is, in reality,
the cheracter of those coramunities that they
should be governed by foreizn laws and institu-

! ghall rot exist witkin their linits.”

'

ticns ? They are made up of the citicens of the -

old States. They are an elucated, enterprising,
active teople.” They have had expcrisnco in the
affairs of Government. They maintain soclal and
political order. . They administer upon estaies ; fix
the relatiens of husband and wite, guardian end
ward,  They organizc schiools and churches ; thoy

build cities, regulate the geucral busincss of the i

The Attorney-Cieneral, on the other hand, while
he is emphatic in the declaration that “the Con.
stitution does not establish flavery in the Tertito-
tias, nor anywhere else,” aud is equally cxplicit ia }
the opinion that local Governments are powerless
over the whole subject, insists that the States can,
by virtue of their laws, not only create Slavery in

|

it
i
L

.

community, promote industry, punish erime and |

enforce obligations, The Kaneas-Nobraskn act, in
organizing those Territories, left the people thsre.

. like any “other ¢

'
I

of perfectly free to form and regulate their own |

domcstic institutione in thciz own way. . Mv. Bu.
cEANAN declared to the Cincinnett Couvention
which nominated him for the Presidency :

“This legislution is founded upon principles as
ancicnt as free Government itzelf, and in accovdance

Territory, likethnse of @ State, shnll decide for tkem-

sclves whether Slevery shall or shall not exist within

their limite,” P Lo
Slavery was the only gunestion raisel.

is

The

, all the Territories at the will of their citizens, but,
i that the Federal Constitution protects and up-
I holds it, when thus establisked, in defiance of the
instilutions which both Mr. Toouss and Mr. Bu-
CHANAN concur in saying, the people were frce to
make. Ifthe Attorney-General will so alter his
“opinion” as to deny the power of the States or:
Territorics to confiscate private property and in-
sist that Slave property shall be regarded and held,
{mttel,” it will at least be con.,
sistent with itself if not entitled to the mexit of
logical and convincing argument.
Kow let us examine for a moment the practical

- operation of the principle that the Territorial peo-

|
|
!

with them, has simply declared that the peogie of ¢ !

‘
!

ple “ must wait till they get a Constitutional Con-
vention or the machinery of a State Government -
into their hands” before thicy can exercise the
powers which are reserved to the State. ;

About - two - years ago the people of Kansas .
adopted a Constitution, organized a State (overn-
ment, and applied to Congress for admission into’
the Union. JI‘G.he application was resisted, on the,
ground ihat a majority of the poople did not par.

i=eue of the canvess of 1866 had been made up be- | ficipate in the preliminary elections, and of fraud,
tween those whe nomineted Mr. Faeuxoxt and | which was alleged to have tainted the entire pro--

these who nominated -Mr. BUcHANAX upou that
¢nestion elone.  All other property intereste were
regarded as quite safc vnder the centrel of local
Yeaislatures. In using this emphatic and expiicit
lsnguage Mr. Bremaxax intended fully fo indorse
the principle of Territorial sel~government, and to
condemn and repudiate the whole scheme of Con-
gressicnal intervention. It was not a question of
policy with the nominec ; it was a matter of prin-

" ciple~a v principld as ancient as free movernment”

uself” It would be unfair #e hold Jadge Bracr”
responsible for these opluions; but it 1z wholly-
just to Lold Mr. BucnaxaX respousiblo for the!
paper of the . Attorney-General. The lalter was

written vnder the eye of the LTresident, Itis. in

foet, his revised opinions wpon the whole - subject,

They differ widely frome these tered to the Cin-

cinnati Conventien, and our chiof solicitude is to

ascertain whether the judgment of the President

was not very much better in 1856 than in 1852,

We sre certuin it was, even to the extent of baving

been right in the former and witerly wrong in (ho

latter year. ) -

We have notling o sey about the inconsistency
of the President in changing Lis views; bot it
might have been better to alter them from wrong
to right than from right to wrong., We have no
respect for that kind of consisteney which main-
tains opinions at {he expense of truthi and justice;
ccrtain{\y none for that inconsistency whiel, in the
pursuit of a partisan object, abaudens both under
like dictation, - e :

——

ceedings” Judge BLACK and his {iiends, including
Mr. Boewaxay, sustained the application, on’
tho bascs mainly, that it was the right of the peo--

le of Kansas to fuorm and regulate their domestic
Institutions in their own way; that the alleged
“ majority ” refused to vote, and thereby worked
their own disfranchisement ; that the right of the

cople being perfect, Congress could not go be-
inn the election returns and determine whether”
frauds kad been committed or rot. The applica.;
ticn was rejected. A year and a half bas passed ; -
thirir per cent. has been added to tho populationof -
the Ténitory; every department of its industry .
has been wonderfully advanced ; large commereial -
cities have rigen up therein; scheols and churches
orponized ; reilroads constructed j-ordar-amd law-
maintained. Notwiihstanding these evidences of |
progress and.enlightenment, it is now majntained, .
under the new theory, thet the people of Kansas ®
are incompetent, by reason of ]acl:; of experience, :
intelligence and integrity, to exercise the ordinary
fuuctions of government over their own rights ot
property ; and that it is safer to intrust those rights
to the control of a distant and foreign logislative
bedy. By this rule the people of Kansas were -
honest:’ ckpable, worthy, and so juvested with
sovereicn political power, that Congress could not
evch queation the forms under which it was exer-
cised in the year 1338 ; and without authority, dis- {
honest, incapable and untrustworthy in the Full of
1859. What a beautiful and harraonious systeim!
To-day enfranclised, to-morrow disfranchised!
All this is the operation of the same law. under the
ssime Federal Administration, by the advice of the;
same law officer of the Govermmnent.
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HHISTORY -VINDICATED .. :gucion'sly intimated tbat a similar demand f.rom

one of ¢ the leading Republicans” might perhaps

. A LETTER be favorably considered. Of ocourze, that puts
TO_THE HON. STEPHEN A, DOUGLAS OX His me out of court; bubl whom does it let
s ‘‘HARPER” ESSAY. in?: I cannot tell "Republicans are rather

S o .- nnused to Dbeing led; hence a natural

MR. SENATOR: Yeur late magazine article on scarcity of Republican leaders. Gov. Seward,
** Popular ‘Soverelgnty in the T?nltone'” h.as al 4 whom you seem willing to accord tae character
::i';gg t;ecc?;egiaige%uat:n:z:n;xsz. hafhr?th?r l;“ of aleader, is known fo be absent in Europe, and
oreased thei: numbe}r)PBnd cm;ﬁrmed their resolﬁ: ;°t likel.y z:hzstg?;:s;ntwﬁ em\:lljlti};izsf; a:: ;.\sagln
tion, is now evident. ~ It has had this result both at m‘.lgli:r; asy reach of ti o df) cuments essential t(};
the North and and at the South, and for a very in- your systematic refutation.” Yet it ssems to me

telligible resson. Most of the American People ¥ .
who have any purpose whalever, earnestly desire important that your misstatements of fack should

either that Slavery should or that it should not be 0O c1eanly exposed, even though the faek should
ewabled to diffuse itself through the Federal Ter- dev 've on one so far from bemg'a oader. ~houg
¥itories, growing with the growth and being the ages of Harper are shut against me, and tho‘se
strengthened with the strength of the American who hs&ve read your mqmtrous perversions of His-
Republic. Very few are indifferent to this over- ¥°TY will never see their exposure, Lam u.npelled
‘shadowing issue; few except professional politicians $0 undertake the task, confining myself strictly to
evenafiecttobe. You preach, therefore, the gospel e historical features of your esgay.
of indifference, of negation, ofimpotence, to mainly - Your fundamental proposition is this: The genius
wnwilling ears. I cannot: feel, in reading your #nd spirit of our free institutions plainly require
kcubration, that yon believe it yourself. Think thatthe people of a Territory should be enabled and
me not uncharitable, but answer to yourself this encouraged to establish and maintain Humsan Slav-
guestion : Suppose you were officially apprised ery on the eoil of such Territory, if they see fit.
hat a majority of the Squatter Sovereigns of one of The Republicans deny this, insisting that no Gev-
our Territories—~we will say Utah, for example— ernment has any right to deprive innocent human
ksd voted that the minority should be reduced beings of their liberty, accounting and holding
to and held in Slavery for the benefit and in the shem the mere chattels of others. They deny the
service - of such majority, and had proceeded wight of any Territorial Government o establish or
to enforce that determination by fire and sword— wphold such Slavery, insisting that Congress is in
would you, a8 a Senator, hesitate to decide and jduty bound to prohibit and prevent any such injus-
declare that this rapacious, iniquitous purpose ffice and mischief in the Territories which are the
must be resisted and defeuted by the power of the common domain of the whole American People.
Federal Government? - I know you would not. |On this main question, we are utterly, irreconcila-
Yeu would, in that case, inevitably recognize. and Ply at variance. I do mnot propose to argue it, nor
affirm the daty of Congress to maintain Justice in fo review your arguments upon it. But you pro-
the Territories—to protect every innocent man in Jeeed to assert, and to make history uphold your as-
the peaceful epjoyment of the fair rewards of his 'sertion, that your doctrine is that of the Revolu-
own industry, and in the possession and enjoyment tionary Fathers—that the Revolution was made in
.ef Liberty, Fewily, and honestly acquired Prop- its behalf—thatit was paramount in the earlier and
erty. The matfer is too plain for argument, too purer days of the Republic. On this point X take
oertain for doubt. . If then, you uphold the right issue, and appeal fo the indubifable records.
of come men to hold others as . slaves in the Terri- Here is their testimony: - o
itories, you do it on the assumption that those The IXth Continental Congress, under the
eught to be masters and these slaves—that the Articles of Confederation, assembled at Philadel-
Slave laws of Virginia or Texas have rightfal force phia, Nov. 3, 1783, but adjourned next day to Aun-
and effect in Kansas or New-Mexico—or on some xapolis, Md., where it was to have reconvened on
other ground than the naked assumption of “Pop- ghe 26th, but a quorum was not obtained until Dec, -
% ular Sovereignty” in the Territories. That, you 33th, and the attendance continued so meager that
must allow me to tell you, is but a politician’s no important business was taken up until Jan. 13th,
:@odge, devised in 1848 by Gen. Caes, under the 1784. The Treaty of Judependence and Peace
#pur of a preseing danger, an urgent necessity, with Great Britain was unanimously ratified on the
‘and only accepted by those who discern in it a J4ts—nine States represented. The House was
_moans of escape from similar perils—a handy neck- soon left without a quorum, and £0 continued most
yoke to enable them tfo carry water on both of the time—of course, doing no business—till the
shoulders. The Sovereignty you defer to is that Jst of March, when the delegates from Virginia, in
of a political necessity, not that of the People of pursusnce of instruetions from the Legislature of
the Territories. - . - . < that State, signed the conditional deed of cestion to
<, But I do not propose to traverse all the logical ghe Confederation of her claims to territory north-
subtleties and hair-splitting distinctions of your late grest of the Ohio River. ‘New-York, Connecticut,
elaborate essay. I did, indeed, at one time cherish and Maseachusetts kad aiready made similar con-
® strong desire to reply to it at length through the gcessions to the Confederation of their respec-.
pages of the magazine which gave it to the world; tive claims to territory westward of = their
but, on intimaling that purpose to its editor, I was present limits. .- Congress hereupon  appoiated
denied & hearing in his wlumnspilgglit was DMesars. Jefferson: of Virginia, Chase of Mary-
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land, and Howell of Rhode Island, a Select Com

mittee to report a Plan of Goveramext tor the °

‘Western - Territory.  This plan, drawn up by
Thomas Jefferson, provided for the governmeat of
all the Western Territory, including that poriion
 which had not yet been, but which, it was reasona-
— bly expected, would be, surrendered to the Confed-
eration by the States of North Carolina and Georgis
{and which now forms the States of Tennessee,
Alabama and Mississippi), a8 well as that which had
already been conceded by the more northern States.
All this territory, acquired and as yet unacquired,
Mr. Jefferson and his associates on this Select
Committee proposed to divide into seventeen pros-
pective or new (embryo) States, to each of which
the Report gave a name, eight of them being sit-
uated below the parallel of the Falls of Ohis
(Louigville, Ky.), and nine above thab parallel—
which is very nearly the boundary between the
present Free and Slave States. To all ‘these ewa-
bryo or new Stales, the Committee proposed to
apply this restrietion: .
‘* That after the year 1800 of the Christian era, there
ehall be neither Slavery nor involuntary servitude in
any of the said States, otherwice than in punishment

of ¢rimes whereof the said party shall have been con-
victed to be personally guilty.”

April 19, this reported plan csme up for con-
sideration in Congress. Mr. Spaight of N. C.
moved that the above-queted passage be stricken
out of the plan or ordinance, and Mr. Read of S. C.
seconded the motion.. The question was put in
this form: “Shall the words moved to be stricken
‘out stand?” and on this question the Ays and
Noes were taken, and resulted as follows: )

N. HAMPSHIRE coveves oM. FOBtOT serarsaersrnndy
. Mr. Blanchard.. 8y } Ay
MASSACHUSETTS svees.Mr. Gerry... 8y 4
: Mr. Partridge . } V.
RHODE ISLAND.sesseas. Mr. Ellery... 8y
Mr. Howell ,. &y } 4y,
CONNECTICUT sessssees.Mr. Sherman. .
i Mr. Wadswor . }Ay.‘
NEW - YORK tececeversan Mr. De Witt, a3
© Mr. Paine. 8y } Ay.
NEW-JERSEY secevesass M2 Bickeooss By 5%
PENNSYLVANIAveeeoeoe Mr. Mifflin o 8y
. Mr. Montgom ay 2 Ay.
M l;‘!lr. geuﬁi....... 8y)
ARYLAND seseeerecesa M1, McHe d0Y ar
Mr. Stnne.lf? 0o } No.
VIRGINIA..vs0eassenece. Mr. Jofforsol
e Mz, Hardy... . }No. s
NC : .Ilv}r. 1&;}:%:.. o
e CAROLINA seseeeens . Mr. Williams o8 .
Mr. Bpaight .. .nz } Divided.
8. CAROLINAsesssnsass ML Read vouvees N
Mr. Beresford cesees T no} %

*No quorum. .

Here we find the votes sizteen in favor of Mr.
Jeflerson’s restriction to barely seven against it,
and the States divided siz in favor fo three against
it. But the Articles  of Confederation (Art. IX.)
required an affirmative vote of a majority of all
" the States—that is, & vote of seven States—to
carry a propoeition; so this clause was defeated

through the absence of one delegate from New- :

Jersey, in spite of a vote of more than two to one :

"in its favor. Had the New-Jersey delegation been
full, it must, to & moral certainty, have prevailed;
had Delaware been then reprezented, it would
probably have carried, even without New-Jersey.
Yet it is of this vote, 80 given and recorded, but.
by you suppressed, that you'say, in your account
of the action of Congress on the bill, after ampli-
fyirg on the erdinance as it passed, and claiming
it as an indorsement of your views: .. - -

. * The fifth article, which relates to the prohibition of Slavery

. after the year 1800, Aaving been rejected by Congress, never bé-

came_a part of the Jeffersonian Plan of Government for the
Torritorice, u adopted April 3, 14 A

.—Is this a statesman’s reading of American His-
tory for the instruction and guidance of his coun-.
trymen? It certainly reminds me strongly of a,
blackleg turning up the knave from the bottom or
middle of his pack as though it came from the top.
Who could not prove anything he wished by such
unscrapulous manipulation of his authorities? - * -

—But there is no denying the fact that the last
Continental Congress—that of 1787—did unani-
mously pass Nathan Dane’s Ordinance for tke Gov-
ernment of the Territory North-west of the Ohio,
whereby Slavery is peremptorily excluded from
said Territory in the following terms: i

““There shall be neither Slavery mor involuntary :
servitude in the said Terribm;{, otherwise than in pan- .
ishment of crimes, whereof the parties shall be duly
convicted.” :

How do you_get along with this? I will quote
your very words. You are seeming to argue that
by the term ¢ States,” or ¢ new States,” the Con-
gress of that day often implied what we now desig- .

nate as Territories, and you say: . )

“ The word ¢ States’ is used in the same sense in the Ordinance
of the 13th July, 1787, for the government of the territory north-
west of the River Ohio, which was passed by the remnant of the -
Covgress of the Confederation, sitting in New-York while its
most eminent members were at Philadelphia, as delezates to the
Federel Convention, aiding in the formation of the Constitution
of the United Btates.” - B

—Let us see about this: You give us your bave’
word for this belittling and setting aside of the
Congress of 1787, as & mere *remmnsnt.” 'There
may be those with whom your asserlion suffices,
but I prefer to look at the record.* - LT

The Ordinance of 1787 just referred to, and con-
taining the inhibition of Slavery quoted above,
paesed Congress on the 13th of July; aud, on re--
curring o the journals, I find the vote on its passage -
recorded as folows: : g

(DR

- MASSACHUSETTS cecesenes Mr. HolteDlesseos, .......ay} 4
Mr, Dave.. ay§dy
NEW-YORKeesssacaassoss. Mr. Smith. .ay
Mr. Haricg, «ay Ay,
Mr. Yateg s RT3
NEW-JERSEY seeencesnves Mrs Clark.oeeae y} 4
. Mr. 8cheurman. ay$ 4y
DELAWARE ssevscceanses.Mr. Kearnoy... .ay} 4
. Mr, Mitchell.essoa .ay§ 4V
VIRGINIAeessoonssasssssss M. GTaYS0D.eeeeotssensiay
. - Mr. Richard Henry Lee..ay p 4y,
Mr, Covingtolseoseccaseay) :
NORTH CAROLINA.ceevse.Mr. Blount... .ay} 4
Mr. Ha . .ay$ 4y
S0UTH CAROLINA savese..Mr. Kean.... .ay}A
Mr. Huger... .ay $ 4V
. GEORGIAvssscssrsceasens . Mr. Few.... .ay}A
) Mr. BaldWin cueeceneaees ay$ 4V

—Here was Virginia and every State south of
her represented and voting—voting unanimeusly
Ay. The only negative vote east came from New- |
York. It is quite true that New-Hampshire,
Rbode IXeland, Connecticut, Pennsylvania, and:
Maryland were not represented on this vote; but
the first four of them had unanimously voted to
sustain Mr. Jefferson’s original restrietien, and Do
man can doubt that they would heve voted in 1787
as they did in 1784, now that even the Carolinas
and Georgia had come over to the suppert of the
policy of Restriction. . The members absent from’
their seats in order to attend the sittings of the
Convention at Philadelphiza were Rufus King and
Nathaniel Gorham of Massachusetts, William Samuel
Johneon of Conrecticut, Mr. Madison of Virgtnia,
and C. Pinckney of South Carolina, aad possibly
ope or two others whose names I have ot detected
~for I can find no list of the members 6f the Con-
grees, save as I pick it up from page to page of the
journal as they severally dropped in from day to day.
That a few members of this Congress were trans.

ferred to seats in the Convention is true; bkt in no



single instance was a State left by kch transfer an- |

represented in Congress, nor is there a ghadow of
reason for supposing that the Slavory Inhibition -
embodied in the glorious Ordinanee would have
been struck out or modified. had ne Convention
been sitting. What becoizes, then, of your sneer

I at *¢ the remnant of the Congress 7" : .

—XHere, then, we have two distinet declaration
by overwkelming msjorities of the Continental Con-

AN AcT o pi—ovide for the government of the Territory norta-
west of the river Qbnlos . :

hereas, In order that the ordinance of the United
States, in Congress assembled, for the government of
the Territory north-west of the river Ohio, may continue
to have full effect, it is requisite that certain provisions
be made 8o as to adapt the same to the present Consti-
tution of the United Ntates: .

Be itenacted, &ec., That in all cases in which, by the
said ordinance, avy informationis to be given or com-
mupication made by the Governor of said Territory to
the United States in Congress assembled, or fo any of
their officers, it shall be the duty of the said Governor

gress in favor of the principle of Slavery Inkibition— '
/the first, by more than two to ons (though not
enough to carry it under the Articles of Confedera- |
tion) acting under the lead of Themas Jefferson,
backed by such men as Elbridge Gerry and Roger
Shermsn, assembled direetly after the close of the
Revolution, and while New-York was still held by
a British army; the second, by a vote of eight States
to none in the last Confederated or Continental Con-
grees, sitting in New-York simulianeoualy with the
Convention which framed oar present Federal Con-
gtitution at Philadelphia, Here are two explicit
afitmations by the Revolutionary Fathers of the '
right and duty of Cougressional Inhibition of ¥
Slavery in the Territories. Can there be any hon-
est douby as to their views on the subject? - :
""—But the Federsl Constitution was framed and
adopted: perhaps this abolished or modified the
power over Slavery jo the Territories claimed and

“exercised by the Continental Congress, Certainly,
the presumption is strongly the other way; for the
Constitution was framed to strengthen, not weakea,
the Federal authority.: Let us again consult the
records: - ‘

to give such information and to make such communi-
cation to the President of the United States; and the
President shsll nominate, and by and with the advice
and corsent of the Senate shall appoint, all officers
which by the #aid ordinance were to have been ap-
pointed by the Unifed States in Congress assembles,
and all officers so appointed shall be eommissioned by

gress assembled might, by the said ordinance, revoke
any commisgion, or remove from any office, the Presi-
dent is hereby declared to have the same powers of
revocation and removal, C

§ 2. And le it further enacted, That in case of the
« death, removal, resignation, or necessary absence, of

the Governor of the said Territory, the Secretary
thereof shall be, and he is hereby, authorized and ré-

duties of the Governor, during the vacancy occasioned
by the remeval, resignation, or. necessary absence of

the said Governor. :
Approved Aug. 7, 1789 - GEO. WASHINGTON, -
—Are you reading, BIr. Senator? Hereis the

act passed by the firet Congress under the Federal

ert Morris, and other eminent members of the Con-
stitutional Convention being also members of this
Congress—te give full effect to the Ordinance of
'87 and to adapt it to the Federal Constitution—not
one voice being raised from any quarter against

Vool .
" The first Federal Congress_convened a} New-
York, March 4, 1789; of its Members the follow-
ing had been also Members of the Conventim

which had just before framed the Federal Conati-

tuflon: - ':th ul;. dhmn;x holas Gilmea.
From New Hampihire—John Langdon, Nichoias

- gﬂzmﬁ'ﬁﬂbﬁfﬁggmgﬂ }%zgi‘;mﬁnlférmm, Cli-

ver Ellsworth. : :
N Er Y e Faterson, :
P;w;u;l':giw—xnben Monts, George Clymer, Thomas
Fitzsimons. -

+  Delaware—George Read, Richard Bassett.

b MurylaM—Dlniel Carroil. -

Eﬁm‘:&ﬁ&%ﬁfoﬁbjﬁh Balawin,
"*Elected to the Con from Massach

—In this first Congress under the Federal Con-

stitution, composed in large measure of the most
eminent of the framers of that Constitution, . Mr.
Fitzsimons of Pennsylvania (bimeelf a member
also of the Convention), reported (July 16, *89) a
bill o provide for the government of the Territory
North- West of thé Ohio, which was then reada

"firet time; the next day had its second reading,
“and was committed; on the 20th was eonsidered in
Committes of the Whole, reported and engrossed;
and on the 21st read a third time and paseed with-
out dissent. It was received that day in the Sen-
ate, and had its first reading; was read a gecond
time on the 31st; was further considered Aug, 3d;

' and had ite third reading next day, when it passed

_without a voice raised it. . As you do not seem to

have heard of this act, allow me to quote it. . Itis

a goovd deal shorter and sweeter than your Nebraska

bill, and refers to the same subject. Heroit is:

+,

either the avowed purpore or the especial provisions
of the act. Do you doubt that Washington, Madi-
son, Gerry, Sherman, &e., understood the Constl-
tution which they had framed scarcely two years
before? This, ab least, was no ‘‘remnant of a
Congress.,” I3 members were not absent from .

then, in giving what purports to be a history of the
action. of Congress on this subject, do you ignore

your power of manipulation ? . : i
Yet once more, and I leave you to your reflec-
tions. The matter on which we are af variance is-
no vague abstraction but & grave practicality.: In-
diana Territory, embracing the State you now rep-
resent, and all else between the Ohio and the Mis-.
sissippi except the State of Ohio, early. evinced
dissatisfaction with the Slavery Inhibition embodied
in the Ordinance of '87 and kept in force under the
act of ’89. Her forwer settlers were nearly all
immigrants from Slave States, and th'ey hankered

Gen. Harrison, their Governor, presiding—and
memorialized Congress in favor of a temporary
removal of the Slavery Inhibition. 'That memorial
was presented to the Congress of 1802-3, Mr.
Jefferson being “then President, and Congress
 largely Republican. It was referred by the ouse
to & Select Committee of three, two of them from

him; and in all cases where the United Statea in Con- |

after negroes. They held a Convention in 1802— |

quired to execute all the powers and perform all the

Constitutiou—James Madison, Roger Sherman, :
Rufns King, Elbridge Gerry, John Langdon, Rob- |

their seats concocting & new Constitution. Why, -

them and their act of *897 Are they beyond éven -

unanimous Report, denying the prayer of the pe-*

tioners, and sayingthat = - - - .

the Slave States, John Randolph being Chairman. !
March 2, 1803, Mr. Randelph presented their-



¢ The Commitfee deem it highly dangerous and inex-
pedient to impair a provision wisely calculated to pro-
mote the happiness and prosperity of the north-western
country,” &ec., &e. . : '

Congress thought 8o, $0o, and 'refrained from
any action on the subject. ST

The next year, the memorial aforesaid was re-
ferred to a new Committee—Casar Roduney of
Del. Chairman—who (Feb. 17, 1804) reported in
JSazor of the prayer of the petitioners. No wuse!
the House took no action on the subject. ¥eb,

Mr. Garnett of Va.—in favor of the temxporary sue-
pension prayed for; but Congress persisted in its
policy of non-action. Feb. 12, 1807, a third Re-
port was made—by Mr. Parke (Delegais) of In-
diana—in favor of letting the squatter severeigns
of Indiana Territory have liberty to hold slaves
therein for a limited term; but Cengress still de-
clined to take the subject up for eousideration.
Finally, a memorial of the Territorial Legislat e
of Indiana, asking permission to import and tem-
porarily bold slaves, was submitted, Jan. 21, 1807,
to the Senate, by which it was referred (Nov.7)
to a Select Committee, of which Mr. Franklin of
N. C. was Chairman, who reported (Nov. 13) thut
¢¢it is not expedient” to let up on the Slavery Re-
striction; and there the subject rested forever—
the Indiana sovereigns having by this time become
sick or ashamed of their negro-begging.~~Why is
it, Mr. Douglas, that we find no allusion fo these
| efforts to evade or subvert the Ordinance of '87,
* and their upiform failure, in your resumé of the
bistory of this subject? Why bub because the
facts are at deadly feud with your theory, and
prove it the npovel heresy it truly is? There were
statesmen in Congress in 1802-7 who would gladly
1.8 procured a repeal or suspension of the Or-
dinance of 87, so far as it forbade the Extension
of Blavery; there was not one—so far as I can dis-
cover—who denied the right ef Congrees fo pre-
clude such Extension.. The doctrine which denies
to Congress the right to inhibit Slavery in the Ter-
ritories had its ovigin in the perplexities of a Presi-
dential aspirant no longer ago than 1848, When
office-seekers_ceaso to bave special noed of it, it

will die the death of the humbugs, and be buried

im their open grave.

‘You speak of the antagonistic doctrine which
confides the guardianship of Impartial Freedom in
the Territories of the United States to the whole
people as represented in the Congress of the United
States rather than to the fow thousands of their
pumber who first gain a footing on these Territo-
ries as strife-breeding, feud-inciting, as between
diverse sections of the Union. History does not
sustain that imputation, The Ordinance of ’87 and
the Missourl Restriction successively ‘secured to
the country long terms of comparative rest from
Slavery agitation. - The Nebraska bill has given us
—what you see. Ithas distracted not merely the
country but the Democratic party. Even you give
three several interpretations of the spirit and
drift of that act, and of the ¢ Popular Sov-
ereignty” which it embodies,’ as held by
different sections of that party. - Mr. Sena-
tor! allew me to say in conclusion that of these

diverse interpretations your seems to me the |

14, 1806, another Report was made——this time by |

= i

l

o e A

e 4 L S ——c
most unsatisfactory ené Trritating, I comprehend,
I regard with a certain respect, the Fire-eater who
tells me—¢“ The Constitution guaranteesme theright
¢‘“of taking slaves into fhe Territories and holding
¢¢them there: I .demand of Congress such legisla-
¢ tion as will render that right impregnable;” I
trust he comprehends and respects me when I re
spond: ¢ The Constitution gives you no right to
« carry Slavery into the Territeries; wherefore I
¢ shall endeavor to keep it out, and will favor no
“ guch legislation as you require; ” but how can
either of us respect you—how can you respect your
self—when you say in effect: ¢ True, you slave-
¢ holders have a right to fill the Terrifories with
“ your slaves; but the squatter sovereigns may nul-
¢« lify that right by ¢ unfriendly legislation,” and you
¢ are without remedy.” Mr. Senator!. whenever
I realize that the slaveholders have a constitutional
right to carry their human chattels into the Terri-
tories and hold them there, I will respect that right
in its legitimate scope and spirit, and not attempt to
whittle it away, a8 you do in your comments on the
Dred Scott decision. The topic is a grave one;
the time is earnest; the People intent on facts, and
in no mood to be amused or cajoled by mere words.
I think you misconceive alike topic, time and peo-
ple, to your own serious damage.

Yours, HORACE GREELEY.
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[For the Constitutioun.]

HO\I REVERDY JOHNSON VS. THE DECISION OF
THE SUPREME COURT IN THE DRED SCOTT
CASE.

I have no disposition to write a book or to review the

_ “Harper’s Magazine article,”” or the ¢‘Observation+’’ on
_the Hon. Reverdy Johnson on the Dred Scott dec?_ﬁion.
"It would be a waste of material, if I possessed the ability,

|
i

to vindicate the legal and constitutional opinions of Jufge
Blagk. He has discussed the question so thoroughlys-
“‘ab ovo usque ad mala,”’ that it would be superfluous to
attempt to defend him, and unnecessary to reply to his
assailants. It is, therefore, with no controversial spirit
that I have volunteered to ask a place in your coluns,
in order that the erroneous impressions of Mr. Johnson's
article as to the true meaning of the Dred Scott decision
may be removed.

I would not insinuate that Mr. Johnson has misquoted
or misrepresented the opinion of the court in that case ;
but one thing is certain, cither he does not understand
what the court intended to publish as their views upon
the questions, both legal and constitutional, involved in
the case, or Chief Justice Taney is very unfortunate in
his lunguage, as expressed in the Head Notes to the opin-
ion, as to what the court itself meant by the decision.

Mr. Johnson contends, 1st, that Coungress cannot le-

! gislate in regard to slave property within a Territory of

the United States, to whose people they have granted a
territorial government clothed with legislative power.
2d. Congress cannot, in advance of such a grant, pro-
hibit or establish slavery within the Territory, nor can
they do either or protect by legislation such property if
found there against the will of the local government.
3d. The territorial government cau do all or either—that

is, establish, or prohibit, or protect.

Thé only point decided by the Supreme Court in the
case referred to, according to the understanding of the
distinguished lawyer who has deemed it necessary to
come to the defence of Lis senatorial friend from Illinois,
is, that Congress has no power to prohibit slavery pre-
vious to its awarding a territorial government.

What did the court say? They decided, (vide page
395 Howard’s Reports, vol. 19 :)

1st. ““The territory thus acquired is acquired by the
people of the United States for their common and equal
benefit, through their agent and trustee, the Federal Gov-
ernment. Congress can exercise no power over the rights
of persons or property of a citizen in the Territory which
is prohibited by the Constitution. The Government and
the citizen, wheoever the Territory is open to settlement,
both enter it with their lespectwe rights defined und hm-
ited by the Constitution.’

2d. ¢Congress have no right tq prohibit the cttnzens of
any particular State or States from taking up their home
there, while it perniits citizens of other States to do so.
Nor has it a right to give privileges to one class of citi-
zeng which it refuses to another. The Territory is ac-
quired for their equal and common benefit, and if open to
any it must be open to all upon equal and the same
terms.’

3d. “‘Every citizen has a right totake with hlm into
the Territory any article of ploperty which the Constltu-
tion of the United States recognises as property.”’

4th. “The Constitution of the United States recognises
slaves as property, and pledges the Federal Government
to protect it. And Congress cannol exercise any more
authority over property of that description than i it may |




constitutionally exercise over property of any other kind.’’
5th. ¢“The act of Congress, therefore, prohibiting a

. citizen of the United States taking with him bis slaves

when he removes to the Territory in question to reside, is
an exercise of authority over private property whicl; is
a?et “ial::t‘,ﬂﬁ'tel(,l bly the Consttitli;ion,'and. the removal of
titlepto f[‘eedo{n,)'l’s owner to that Territory gave him no

():th. ‘¢ While it remains a Territory Congress may -
legislate over it within the scope of its constitutional
powers in relation to citizens of the United States, and
may establish a territorial governmeut, and the form of
this local government must be regulated by the discretion
of Congress; Lut with powers not exceeding those which
C_ongress itself by the Constitution is suthorized to exer-
cise over citizens of the United Statesin respect to their
rights of persons or rights of property’’ -

Mr. Johnson takes exception to the expression of thé
President in a special message to Congress, thut +t hag
been solemnly adjudged by the highest judicial trivang)
known to our laws that slavery exists in~Kansas by vir-
tue of the Constitution of the United States,”” and pro-
nounces his interpretation of the decision of the Supreme
Court to be incorrect. The taste he displays in com-
menting upon the views of the Chief Magistrate of the
Republic is exclusively his own, and, if he is contented,
I have no desire to deprive him of the honor. The as-
perity in which be indulges can add nothing to his repu-
tation, and the cause he advocates cannot be strength-
ened by that want of amenity which characterizes his
production. !

The President says that ‘it has been solemnly adjudged
by the highest tribunal known to our laws that slavery
exists in Kansas by virtue of the Constitution of the
United States.”’

The court say ‘ every citizen has a right to take with
bim into the Territory any article of property which the
Constitution of the United States recognises as property,
and the Constitution of the United States recognises
slaves as property, and pledges the Federal Government

to protect it.”’ .

Mr. Johnson says the President misunderstands the de-
cision of the court. .The public can best decide who i3
right, and if language is permitted to have its legitimate
meaning I do not envy Mr. Jonnson ia the dilemma
which impugns alike either his intelligence or his probity,
and from one of which there is no escape. If the court has
decided (vide 19th vol. Howard’s Reports, page 395) that
‘the Constitution of the United States recognises slaves-
as property, and pledges the Federal Government to pro-
tect it,’’ how, in the name of common sense and legal
interpretation, does glavery exist in the Territories, unless
by virtue of that instrument?

The statement of the two declarations alone is sufficient
to vindicate the President from the aspersions of his tra-
ducer. Bat I bave a higher oblject in bringing this sub-
ject to the notice of the people. The alarming condition
which now surrounds public affuirs, the threatening as-
péct which disturbs the public quiet, truth and justice,
the security of our homes and our altars, and the perpetu-
ity of our institutions and our government, authorita-
tively demand this exposure, regardless of the wound it
may inflict upon a life-earned and distinguished reputa-
tion which I had hoped was above reproach and would
prove impregnable from attack. C. -
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